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PREFACE, 


In  the  forty-fifth  volume  of  the  Weekly  Eeporter  the  characteristics  of  the  publica- 

tini  will  be  found  unalterecL    Every  endeavour  has  been  made  to  render  the  reports  succinct 

sadttCQiate,  and  they  have  been  published  as  soon  as  possible  after  the  decisions  have  been 

/Rramiioed.     It  is  believed  that  the  cases  in  this  volume  may  be  cited  with  the  confidence 

vliich  the  Profession  has  always  placed  in  the  Wesklt  Seporter. 

The  Annual  Digest  this  year  .contains^  in  the  same  form  as  last  year,  a  summary  of 
all  the  oases  published  from  the  24th  of  October,  1896,  to  the  end  of  August,  1897,  in  the 
Weekly  Sbporter,  and  in  the  Law  Beports,  the  Law  Journal  Beports,  and  the  Law  Times 
Reports,  besides  some  of  those  given  in  the  Irish  Law  Reports.  In  the  body  of  the  Digest 
figtues  following  the  name  of  a  case  denote  the  page  in  the  Weekly  Reporter  at  which 
it  will  be  found.  Where  the  name  of  a  case  has  no  figures  attached,  the  case  is  not  reported 
in  this  volume  of  the  Weekly  Reporter  ;  but  the  references  to  the  case  in  other  series  of 
Beports  will  be  found  in  the  Tabular  Index  to  the  Names  of  Cases. 
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Braiy  y  Htekey.    Lt  rv  Back  . 
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Cord  well  v  Lever.     In  re  Lever  (No.  2) 
Cornwall   Minerals  liidlway   Co.,  In  re 
Cosii'a  Contract,  lure 
Cosier,  Jn  re,      Humphreys  ▼    Gadsden 
Ooiton  V  Vegan  . 

Cowen    ▼     Kiogston-apon-Hall     (Town 

Clerk) 
Cowley    (Earl)  Stttlement  Estate   Dntj, 

In  re 
Craig  y  Craig  ,  . 

"Crathie,"  The    . 

Crooker  v  8  targe        •  • 

Croobach  y  Isaac    In  re  Isaao         • 
Croshaw  y  Lyndhorst  Ship  Co. 
Crossley,  In  re,      £irreli    ▼  Greehongh 
Cudworth  v  Hayward 
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Dagnall,  In  re.     Ex  parte  Soane 
DaltOQ  ▼  Fitzgerald     . 
Ddriow  y  Bland  . 

BaTidson  y  Myrtle.     In  re  Smith 
Bavies,  Ex  parte.    In  re  Evans 
— ,  In  re.    Harrison  y  Davies 
Davis  y  Ingram   .  .  • 

Daws  y  Bauks.    In  re  Banks    . 
Deeley  v  Perkes  . 
De  Hayn   y  Garland.     In  re  Spurrier's 

Settlement 
Bellwick's  Patent,  In  re 
Delmar's  Trusts,  in  re 
Dent  V  Bournemouth  Corpoi^dtion 
Derbisbire  y  Montagu.     In  re  Montagu's 
•  Settlement 
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Derby 
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Didcot,  &c.,  Railway  Co.  v  Great  West  rn 

Railway  Co. 
Dixon  y  Ureat  Western  Railway  Co. 

Dodd  y  Churton . 

Doetacb,  In  re.    Matheson  v  Lndwig 
-Dombey  &  Son  y  Piayfair  .  . 

Donaldson  v  Bamber.     In  re  Siephenson  • 
Donisthorpe  y  Manch-  ster,  Sheffield,  &c., 
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Douglas  y  Pintsch's  Patent  Lighting  Co.. . 
Drury  y  Army  and   Navy  Co-operative 

Society 
Duff  y  Hawker.    In  re  Hawker 
Du£fy's  Estate,  In  re 

Dumbleton  v  Williams  •  • 

Dunbar  v  Aidee  Guardians  • 

"  Dunbeth,"  The 
Duncan  v  Dowdiug 

Dunlop  Pneumatic  Tyre  Co.  v  New  Seddon 

Pneumatic  Tyre  Co. 
Dunlop- 1  rn£fault  Cycle  and    Tube    Co., 

In  re,     S*iearmRu'»  cttu 
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Q.B.D. 
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Sbaican  v.  Bitblet.  (a.) 


iVoefjce— ilppeo^ — CouH  of  Appeal — Onmindl  cause  or 
matter — Poor  rate — Didreee  warrant — Judiadure 
Ad,  1873  (36  A  37  Vict.  c.  66),  a.  47. 

Where  Justieea  ordered  a  distress  warrant  to  be  issued 
io  tn/orce  payment  of  a  poor  rate^  under  a  local  Act 
which  gave  them  pouoer  to  order  imprisonment  in  default 
ofdittress^  but  stated  a  case  for  the  opinion  of  the  cowrie 

Hddy  thai  the  judgment  of  the  Queen* s  Bench  Division 
M  the  ease  was  in  a  criminal  caxise  or  matter,  and  that 
M  appeal  lay  to  the  Court  of  Appeal. 

Appeal  from  an  order  of  a  Diviaiomd  Court  (Day 
nd  JUawniioe,  JJ.)- 

Tbe  ^pellaoit  waa  sommoned  before  the  Jtutioes 
of  lUdii^g^n  for  negleotmg  to  pay  a  poor  rate  on 
deaiaod.  Tbe  jnstioea,  acting  imaer  a  local  Aofc, 
oidered  a  distress  warrant  to  be  iasned  against  the 
^ipeQaot  The  local  Act  provided  that  the  jtistioes 
mj^t  enforoe  payment  ox  poor  rates  by  warrant  of 
wresB,  and,  in  default  of  distress,  by  imprisonment. 
At  the  reqoest  of  the  appcJlaut  the  jastices  stated  a 
ipdal  case  for  the  opmion  of  the  Qaeen's  Bench 
Rfiiion,  and  on  the  hearing  of  the  special  case  the 
Divisioiial  Court  affirmed  the  order  of  uie  justices. 

Ihe  appellant  appealed  to  the  Court  of  Appeal. 

S.  C.  aien  (Jel/y  Q.G.,  with  him),  for  the  respon- 
dent, took  a  preliminary  objection. — ^This  is  a  orimi- 
ul  cause  or  matter,  and  therefore,  by  section  47  of 
tiie  Jndioafenre  Act,  1873,  no  appeal  lies.  The  order 
of  which  the  appellant  compliuns  was  made  in  pro- 
ttedings  whidh  might  end  in  his  imprisonment. 
Where  proceedings  may  end  in  imprisonment  they 
«e  proceedings  in  a  criminal  cause  or  matter  within 
tke  meaning  of  this  section:  Payne  ▼.  Wright,  40 
W.  E.  191,  on  appeal,  66  L.  T.  N.  S.  148 ;  MelUyr  ▼. 
Dmham,  5  Q.  B.  D.  467,  28  W.  B.  Dig.  163;  Beg.  t. 
Whitdmreh,  29  W.  E.  922,  7  a  B.  D.  634 ;  Ex  parte 
SehofiM,  39  W.  B.  680,  [1891]  2  Q.  B.  428;  Beg.  y. 
Tyler,  [1891]  2  Q.  B.  688,  40  W.  E,  Dig.  178 ;  O'Shea 
T.  (rahea,  38  W.  B.  374,  16  P.  D.  69. 

Chasmdl,  Q.C.  {Naldrett  with  him),  for  the  appel- 
IsBt— ms  is  not  a  criminal  cause  or  matter :  Sioeet' 
moH  J.  Oveat,  16  W.  B.  426,  L.  B.  3  Q.  B.  262 ;  Beg.  y. 
iVt«,  28  W.  B.  616,  6  a  B.  D.  300.  The  obHsation 
to  pay  a  poor  rate  is  a  debt  which  used  to  be  barred 


(a.)  B^KSted  by  F. 


G.  BT70K3BB,  Esq.,  Barrister- 
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by  bankruptcy :  Beg.  y.  Master,  17  W.  E.  442,  L.  E. 
4  Q.  B.  285;  In  re  WethereU,  19  L.  J.  M.  C.  115.  The 
issuing  of  a  duBtress  warrant  is  merely  a  means  of 
enforcing  payment  of  the  debt ;  it  is  not  a  step  in  a 
criminal  proceeding.  The  cases  dted  by  the  other 
side  are  ail  cases  where  something  has  been  done  in 
disobedience  to  a  statute  incurring  a  pecuniary 
penalty,  which  penalty  is  ultimately  enforceable  by 
imprisonment. 

Lord  BSHSB,  M.E.— That  this  is  entirely  a  question 
of  procedure  may  be  seen  from  considering  tiie  case 
of  an  assault.  An  assault  may  be  dealt  witiii  either 
by  civil  process  or  criminal  process.  If  a  dyil  action 
is  brought,  an  appeal  lies  to  this  court ;  but  if  criminal 
procee(ungs  are  taken,  then»  although  the  circum- 
stances are  tiie  same  and  the  eyidence  is  the  same, 
there  is  no  appeal.  Therefore  the  question  whether 
an  appeal  lies  does  not  depend  on  me  nature  of  the 
thing  complained  of.  Eyen  if  the  obligation  to  pay 
a  poor  rate  is  a  debt — as  to  which  I  haye  great  doubt 
— still,  if  the  Legislature  has  enacted  that  that  debt 
may  be  realized  by  criminal  procedure,  from  a  judg- 
ment giyen  in  such  criminal  procedure  there  is  no 
appeal. 

Now,  is  the  procedure  in  the  present  case  criminal 
or  ciyil  P  This  court  has  held  that  where  a  proceeding 
is  taken  before  magistrates  and  is  a  proceeding  whi(m 
may  end-^not  which  must  end,  but  which  may  end — 
in  imprisonment,  it  is  for  this  purpose  to  be  con- 
sidered as  a  criminal  proceeding.  Here  the  person 
against  whom  the  warrant  of  distress  has  been  issued 
is  liable  to  imprisonment  in  default  of  distress.  The 
objection  to  hearing  the  appeal  is  fatal,  and  the 
appeal  must  be  dismissed. 

Kay  and  A.  L.  Smith,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,    Underwood,    Son,  A 
Piper. 
Solicitor  for  the  respondent,  J.  H.  Hortin. 


From  Q.  B.  Diy.  (Chambers).     ) 
(A.  L.  Smith  and  Eigby,  L.JJ.)  j 

Hood  Babbs  v.  Hbbiot. 


July  17. 


(a.) 


Practice — Judgment  debtor — Married  wonum — Inquiry 
as  to  separate  estate— Examination  of  third  person — 
Ord.  42,  r.  32. 

Judgment  Juiving  been  recovered  against  a  married 
ivoman  and  not  having  been  satisfied,  the  master  ordered 

(a.)  Eeported  by  F/O.  Bobinsok,  Esq.,  Banister- 
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GoxTBT  OF  Appeal. 


ihoit  an  inquiry  he  held  cts  to  her  separate  estate  and  that 
the  judgment  debtor  do  aUend  to  he  examined. 

Held,  that  the  order  was  made  under  ord,  42,  r.  32, 
and  that  therefore,  following  Irwell  v.  Eden,  35  W,  R, 
511,  18  Q.  B,  D,  588,  there  was  no  power  to  compel  the 
attendance  and  examinaiion  of  any  person  other  t?uin  the 
judgment  debtor. 

Appeal  of  the  plaintiff  from  an  order  of  PoUook,  B., 
at  chamben. 

In  NoYember,  1892,  a  Mrs.  Loffcus  reoovered  judg- 
ment against  the  defendant  Heriot,  a  married  woman, 
for  £39  98.  debt,  and  £4  12s.  costs,  for  goods  sold 
and  delivered. 

In  April,  1895,  that  judgment  being  still  un- 
satisfied, it  was  assigned  by  Mrs.  Loftus  to  the 
present  plaintiff,  Hood  Bairs,  who  paid  Mrs.  Loftus 
her  debt  and  costs,  and  was  substituted  for  her  in  all 
future  proceedings. 

On  the  12th  of  May,  1896,  Master  Macdonell 
ordered  that  **  an  inquiry  be  held  as  to  the  separate 
property  of  the  judgment  debtor  not  subject  to  any 
restraint  upon  anticipation  for  the  purpose  of 
satisfying  the  judgment  debt  and  costs  of  this  action 
upon  the  judgment,  and  that  the  judgment  debtor  do 
attend  and  be  orally  examined  before  a  master,  and 
that  the  judgment  debtor  do  produce  any  books  or 
documents  in  her  possession  relating  to  the  inquiry, 
and  that  the  costs  of  the  inquiry  be  paid  by  the 
judgment  debtor  to  the  judgment  creditor." 

The  judgment  debtor  was  examined  under  this 
order  for  two  days  before  Master  Lawford.  In  the 
course  of  the  examination  it  was  ascertained  that  a 
sum  of  £486,  representing  dividends  on  certain 
Turkish  bonds,  the  property  of  the  defendant,  had 
been  paid  into  court  in  an  action  pending  in  the 
Chancery  Division  between  the  defendant  and  the 
executors  of  her  father's  will.  The  defendant  stated 
that  she  had  assigned  this  sum  to  her  nephew, 
Blythe,  for  cash.  The  plaintiff,  Hood  Barrs,  was 
anxious  to  examine  Bljrthe  as  to  this  assignment,  and 
he  applied  ex  parte  to  Master  Kaye  for,  and  obtained, 
leave  to  issue  a  writ  of  subpcena  against  Blythe. 
Subsequently  Blytbe  applied  to  Master  Kaye  to 
rescind  this  leave,  and  Master  Kaye  did  so.  The 
plaintiff  appealed  to  Pollock,  B.,  who  affirmed  the 
decision  of  the  master.  From  this  decision  of 
Pollock,  B.,  the  present  appeal  was  brought. 

Ord.  42,  r.  32.~  **  When  a  judgment  or  order  is  for 
the  recovery  or  payment  of  money,  the  party 
entitled  to  enforce  it  may  apply  to  the  court  or  a 
judge  for  an  order  that  the  debtor  liable  under  such 
judgment  or  order,  or  in  the  case  of  a  corporation 
that  any  officer  thereof,  be  orally  examined  as  to 
whether  any  and  what  debts  are  owing  to  the  debtor 
and  whether  the  debtor  has  any  and  what  other 
property  or  means  of  satisfying  the  judgment  or 
order  lief  ore  a  judge  or  an  officer  of  the  court  as  the 
court  or  judge  shall  appoint,  and  the  court  or  judge 
may  make  an  order  for  the  attendance,  and  the 
examination  of  such  debtor,  or  of  any  other  person, 
and  for  the  production  of  any  books  or  documente.*' 

Bartley  Denniss,  for  the  plaintiff. — I  admit  that 
under  ord.  42,  r.  32,  no  one  but  the  judgment  debtor 
can  be  examined,  for  it  was  held  in  Irwell  v.  Eden, 
35  W.  B.  511,  18  a  B.  D.  588,  that  the  words  *'  any 
other  person  "  refer  only  to  the  officer  of  a  corpora- 
tion. In  this  case  the  inquiry  is  as  to  the  separate 
estate  of  a  married  woman,  and  the  order  is  not  made 
under  ord.  42,  r.  32,  and  in  order  to  find  out  what 
separate  estate  she  has  the  court  will  compel  the 
attendance  of  any  necessary  person  for  examination. 
That  was  formerly  the  practice  in  such  cases  in  the  old 
Court  of  Chancery.  BursiU  v.  Tanner,  34  W.  E.  35, 
16   Q.  B.  D.   1,   is  an  authority  in  favour  of  the 


plaintiff,  for  in  that  case  a  solicitor  was  compelled  to 
state,  in  an  inquiry  such  as  the  present,  the  names  of 
the  trustees  of  the  married  woman. 

Montagus  Shearman,  for  Blythe. — ^The  only  order 
obtained  by  the  plaintiff  is  the  common  form  order 
for  the  examination  of  the  judgment  debtor  under 
ord.  42,  r.  32 ;  that  a  married  woman  can  be  a  judg- 
ment debtor  is  shown  by  Oouniess  of  Aylesford  v. 
Great  Western  Bailway  do.,  41  W.  R.  42,  [1892]  2 
Q.  B.  626.  The  newer  of  examination  given  by  ord. 
42»  r.  32,  is  intenoled  to  be  cross-examination  of  the 
severest  kind,  and  in  this  case  the  plaintiff  wants  to 
cross-examine  Blythe  for  the  purpose  of  afterwards 
using  his  evidence  against  him  m  an  action  to  set 
aside  the  assignment.  That  is  a  power  which  exists 
only  in  ban£ruptoy  cases:  Ex  parte  Willey,  In  re 
Wright,  31  W.  R.  553,  23  Oh.  D.  118.  As  regards 
the  old  Chancery  practice  the  inquiry  as  to  a  married 
woman's  separate  estete  was  an  affidavit.  There  was 
no  power  to  subpoena  or  to  cross-examine  unwilling 
witnesses.  BursiU  v.  Tanner  is  no  authoritv  in  this 
case. .  The  point  was  never  taken  there,  and  BursiU 
V.  Tanner  was  decided  two  years  before  Irwell  v. 
Eden,  which  is  decisive  of  this  case  if,  as  I  contend, 
the  order  was  made  under  ord.  42,  r.  32.  But  even 
if  there  is  jurisdiction  to  compel  the  attendance  and 
examination  of  Blythe,  cause  must  be  shown  by  the 
plaintiff.  No  such  cause  has  been  shown,  and  in  the 
exercise  of  its  discretion  the  court  will  not  make  the 
order  asked  for. 

Bartley  Denniss  replied. 

A.  L.  Smith,  L.J. — In  my  opinion  the  order  of  the 
12th  of  May  was  clearly  made  under  ord.  42,  r.  32.  I 
have  not  the  summons  before  me  on  which  the  order 
was  made,  but  the  order  is  in  exactly  the  same  form 
as  if  it  was  against  a  male  judgment  debtor,  with  this 
sole  difference,  that  in  this  case  the  judgment  can 
only  be  satisfied  out  of  the  married  woman's  separate 
estate.  It  is  said  that  the  order  was  not  made  under 
ord.  42,  r.  32,  but  is  a  general  order  for  inquiry. 
That  is  not  so.  The  inquiry  is  one  in  aid  of  execu- 
tion, the  object  being  to  find  out  by  cross-examina- 
tion of  the  married  woman  what  separate  estate  she 
has.  The  married  woman  was  cross-examined,  and 
she  said  that  a  certain  sum  of  £486  in  court,  in  some 
other  action  had  been  assigned  by  her  to  Blythe,  her 
nephew.  The  plaintiff  then  gets  from  Master  Kaye 
leave  to  subpoena  Blythe.  Master  Kaye  was 
obviously  unaware  of  the  facte  of  the  case,  and 
thought  it  was  an  ordinary  case  under  ord.  37,  r.  28. 
He  granted  the  leave  ex  parte,  but  rescinded  it  as 
soon  as  all  the  circumstances  were  explained  to  him. 
Pollock,  B.,  affirmed  the  master,  and  therefore  we 
are  now  in  the  same  position  as  if  tiie  master  had 
made  no  order. 

As  regards  the  question  of  jurisdiction,  I  am  clearly 
of  opinion  that  the  order  of  the  1 2th  of  May  was  de 
facto  in  aid  of  execution  against  a  married  woman 
under  ord.  42,  r.  32.  It  is  not  necessary  for  me  to 
read  that  rule  in  order  to  discuss  whether  any  person 
other  than  the  judgment  can  be  summoned,  for  it  has 
been  decided  in  Irwell  v.  Eden  that  the  words  in  the 
rule  "  any  other  pnerson "  only  refer  to  an  officer 
of  a  corporation  in  cases  where  a  corporation  is 
the  judgment  debtor,  and  do  not  mcMU  any  third 
person.  So  far,  then,  it  seems  that  the  master  and 
judge  were  right,  and  that  there  is  no  jurisdiction  to 
order  the  attendance  of  the  witness  desired  by  the 
plaintiff.  But  it  is  said  on  behalf  of  the  plaintiff  that 
it  was  decided  otherwise  in  BursiU  v.  Tanner,  and 
that  that  case  shows  that  it  is  the  common  practice  in 
inquiries  as  to  the  separate  estete  of  a  married 
woman  to  compel  the  attendance  of  other  persons  as 
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I  myself  decided  BuraUl  t.  Tanner  at 
flhambflra,  and  I  well  remember  the  oiroumstanoea  of 
that  caae.  A  irery  well-km>wn  solidtor  attended  an 
inqiiiry  at  obambers,  having  with  him  a  marriage 
•ettlement,  bat  he  zefosed  to  prodace  or  to  disolose 
the  namea  of  tiie  tnisteet  on  the  ground  of  his  privi- 
lege aa  a  solicitor;  as,  however,  he  admitted  the 
jmisdiction  of  the  oomt,  I  ordered  him  to  make  the 
diseloaare.  That  is  all  that  was  decided  in  that  case, 
and  it  is  no  anthori^  in  the  present  case,  for  the  point 
whioh  haa  been  raised  here  was  not  taken  there 
atalL 

Tliere  is  another  point  in  this  case  which  most  not 
be  lost  sight  of.  By  tiie  order  of  the  12th  of  lyiay 
the  jndgmant  debtor  has  to  pay  the  costs  of  the 
Inqiuiy.  Now,  just  consider  what  has  already  been 
done.  She  has  been  cross-examined  for  two  days,  and 
it  is  now  said  that  we  are  to  order  Blythe  to  come  and 
been  efgamined.  That  will  cause  more  costs  to  be 
incoTredy  all  of  which  the  judgment  debtor  would 
have  to  pay.  That  was  not  the  intention  when  the 
order  was  made.  She  was  only  intended  to  pay  the 
cost  of  the  inquiry  as  to  her  separate  estate,  informa- 
tion regarding  which  she  was  withholding. 

There  is  a  passage  in  the  judgment  of  the  late 
Master  of  the  KoHs  in  Ex  parte  Willey,  In  re  Wright, 
which  is  Teiy  pertinent  to  this  case.  He  was  there 
referring  to  the  power  of  examination  given  by  section 
96  of  ttie  Bankruptcy  Act,  1869,  and  he  says  (23 
Ch.  D.,  at  p.  128):  "Now,  that  is  a  very  grave 
power  to  intrast  to  any  court  or  any  man — viz.,  power 
to  amnmon  any  other  man  whom  you  suspect  (for 
mere  anspicion  will  do)  to  be  capable  of  ^vinff  infor- 
matioii,  and  to  get  any  information  from  him,  although 
that  information  may  be  extremely  hostile  to  the 
interests  of  the  man  himself.  It  is  a  power  which,  so 
far  aa  I  know,  is  found  nowhere  except  in  bankruptcy 
and  tiie  winding  up  of  companies  (which  is  a  kind  of 
hankrnptey) ;  it  is  a  very  extraordinary  power  indeed, 
and  it  ought  to  be  very  carefully  exerosed."  Now, 
whet  the  plaintiff  wants  to  do  here  is  to  get  evidence 
froBii  Blythe  in  order  that  the  title  to  the  assignment 
to  him  may  be  impeached  in  a  subsequent  action. 
For  the  reasons  whi<m  I  have  already  given,  I  think 
there  is  no  jurisdiction  to  ooiapeL  the  attendance  of 
Bljilie  for  examination,  but  even  if  there  were,  I  think 
that  the  court  in  the  exercise  of  its  discretionary 
*  ought  to  refuse  to  grant  the  application  in  the 


Bioby,  L.J. — I  asree.  I  think  that  as  regards 
that  part  of  the  oraer  which  directs  the  married 
I  to  attend  and  be  examined,  the  order  is  made 
-  ord.  42,  r.  32,  and  if  that  is  so  it  is  dear  that 
other  person  can  be  summoned  to  attend  on 
sohpoena.  Then  it  is  urged  that  inquiry  is  to  be 
Aeeted  to  the  married  woman's  separate  estate,  and 
iSbe  oofielnsion  which  is  sought  to  be  drawn  from 
that  flset  is  that  the  attendance  of  any  other  persons 
as  witneases  can  be  compelled  as  a  matter  of  course. 
I  do  not  nnderstand  that  to  be  the  old  practice  of  the 
Oooit  of  Ghancerr,  or  the  practice  under  the  present 
relea.  Under  the  old  Chancery  practice  inquiries 
were  taken  on  affidavit,  and  it  was  only  under 
a  q>eeial  order  that  witnesses  could  be  cross-examined. 
Hie  modem  pfaotice  under  the  Judicature  Acts  is 
that  when  an  mquiry  is  ordered  before  a  chief  clerk 
he  smnniona  the  witnesses,  and  their  obedience  to  the 
sammoiia  can  be  enforced  by  the  same  penalties  as  in 
the  ease  of  a  subpoona.  JBut  the  chief  derk  never 
•onunona  witnesses  for  inquisitorial  purposes,  as  is 
done  in  the  case  of  a  judgment  debtor  under  ord.  42, 
r.  32,  <nr  in  bankruptcy.  Now,  why  are  we  to  extend 
this  power  of  inquisitorial  examination,  which  under 
tte   roles  ezists  only   in  the  case  of  a  judgment 


debtor.  There  is  nothing  spedal  in  the  case  of  a 
married  woman.  There  is  no  more  difficulty  in 
finding  out  the  separate  estate  of  a  married  woman 
than  in  discovering  the  entire  property  of  an 
unmarried  woman. 

Whether  the  case  is  decided  on  the  grounds  of 
jurisdiction  or  of  discretion,  I  do  not  think  that  the 
order  asked  for  by  the  plaintiff  ought  to  be  made. 

Appeal  diemissed. 

Solicitors  for  the  plaintiff,  Eood  Barrs, 

Solicitors  for  Blythe,  Eye  &  Eyre. 


From  Q.  B.  Div.       "i 
(Lord  Esher,  M.B.,  and  {  June  29,  1896. 

A.  L.  Smith,  L.J.)      ) 

Dbrbyshibb  CouirrY  CoimoiL  v.  Mayor,  &o., 
OF  Derby,  (a.) 

Practice  —  Discovery  —  Interrogatories  —  Criminal  or 
penal  proceedings — Bight  to  discovery — Bivers  Pollu" 
turn  Prevention  Act^  1876  (39  <fc  40  VicU  c,  76),  as. 
3,  10. 

Section  3  of  the  Bivers  Pollution  Prevention  Act,  1876, 
makes  it  an  offence  to  cause  or  knowingly  to  permit  any 
sewage  matter  to  flow  into  any  stream  ;  and  hy  section  10 
the  county  court  of  the  district  ha^  power ,  hy  summary 
order,  to  require  any  person  to  abstain  from  the  commis- 
sion of  «McA  offence,  and  any  person  making  default  in 
complying  with  any  such  requirement  shall  pay  such 
sum,  not  exceeding  £50  for  every  day  during  which  he  is 
in  default,  as  the  court  may  order,  and  such  penalty 
shall  he  enforced  in  the  same  manner  as  any  debt 
adjudged  to  he  due  hy  the  court. 

Held,  that  proceedings  instituted  in  the  county  court 
for  an  order  requiring  a  person  to  abstain  from  causing 
or  permitting  sewage  to  flow  into  a  river  were  not  pro- 
ceedings of  a  criminal  or  penal  nature,  and  that  an  order 
for  discovery  might  he  made  against  such  person. 

This  was  an  appeal  from  the  judgment  of  the 
Divisional  Court  (Ghnntham  and  Collins,  JJ.) ; 
reported  44  W.  B.  643,  [1896]  2  Q.  B.  53. 

The  plaintifb,  the  Derbyshire  County  Council,  took 
proceedings  in  the  county  court,  under  section  10  of 
the  Bivera  Pollution  Prevention  Act,  1876,  requiring 
the  defendants,  tiie  Corporation  of  Derby,  to  abstain 
from  causing  or  knowingly  permitting  sewage  matter 
to  fall  or^)w  from  their  sewers  into  the  river  Der- 
went.  The  pl^tiffs  obtained  an  order  for  dis- 
covery of  documents  and  for  leave  to  deliver  inter- 
rogatories. 

The  defendants  appealed,  contending  that  the 
proceedings  were  of  a  criminal  or  penal  nature,  and 
that  therefore  the  order  for  discovery  was  wrong. 

The  Divisional  Court  affirmed  the  order  of  the 
county  court  judge. 

The  defendants  appealed. 

CozenS'Hardy,  Q.C,  and  W.  Graham,  for  the 
Corporation. 

Stanger,  Q.C.,  and  T.  G.  Carver,  for  the  County 
Council. 

The  following  authorities  were  cited  in  addition  to 
those  referred  to  in  the  court  below :  Harrison  v. 
Southcote,  1  Atk.  528,  at  p.  539 ;  United  States  of 
America  v.  McBae,  16  W.  B.  377,  L.  B.  3  Ch.  App. 
79 ;  Hobbs  <fc  Co.  v.  Hudson,  38  W.  B.  682. 25  Q.  B.  D  • 
232;    Kirkheaton  Local  Board  v.    Ainley,  [1892]   2 

(a.)  Beported  by  W.  F.  Barry,  Esq.,  Barrister* 
at-Law. 
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0,  A.  Derby  CouirrY  CouiroiL  v.  Matob,  &o.,  of  Debby.— Bso.  i;.  JJ.'s  of  Kent  and  Othebs.  G.  A. 


Q.   B.   274,   40  W.  B.   Dig.   219 ;    and  the  Biven 
PollutioD  Prevention  Aot,  1893  (56  &  57  Yiot.  o.  31), 

8.1. 

Lord  EsHEB,  M.B. — I  have  had  considerable  donbts 
during  the  argument ;  but  in  t.he  result  I  do  not  see 
my  WSJ  to  diSer  from  the  decision  of  the  Divisional 
Court.  That  this  is  not  a  criminal  matter  seems  to 
me  to  be  quite  dear.  But  that  a  penalty  may  become 
payable  is  equally  clear,  though  at  present  there  is 
nothing  to  which  it  can  attach.  This  is  an  applica- 
tion for  a  mandatory  injunction  to  restrun  the 
defendants  from  allowing  the  sewage  to  pass  through 
their  sewers  into  the  river.  That  is  the  whole  of  the 
present  application.      It  is  in  the  discretion  of  the 

Judge  to  grant  or  refuse  that  application.  I  cannot 
lelp  thinking  that  the  defendants  are  entitled  to  show 
that  the  injunction  ought  not  to  be  granted  on  the 
ground  thatthey  could  not  with  reasonable  means  obey 
it.  It  is  said  that  these  proceedings  may  lead  to  the 
defendants  becoming  liable  to  a  penalty.  But  that 
need  not  be  so.  Some  other  proceeding  must  inter- 
vene. There  must  be  a  substuitive  proceeding  taken 
to  recover  the  penalty,  and  in  that  proceeding  it  must 
be  shown  that  the  defendants  have  made  default  in 
complying  with  the  order.  I  think  that  the  defen- 
dants can  then  show  some  reason  why  they  were 
unable  to  obey  the  order.  There  seems  to  me  to  be 
nothing  to  prevent  them  from  showing  at  any  time 
that  they  had  done  all  they  reasonably  could  to  obe^ 
the  order,  but  that  circumstances  arose  which  made  it 
reasonably  impossible  for  them  to  obey  it.  They 
would  not  then  be  in  default.  If  it  could  be  shown 
that  they  were  guilty  of  wilful  default,  then  they 
would  be  liable  to  a  penalty.  Therefore  until  the 
first  order  has  been  disobeyed  so  as  to  amount  to  a 
default,  the  question  of  a  penalty  does  not  arise,  and 
there  is  nothing  to  prevent  the  judge  from  ordering 
discovery  of  documents  and  interrogatories.  The 
appeal  must  therefore  be  dismissed. 

A.  L.  Smfth,  L.J. — I  am  of  the  same  opinion. 
The  question  is  whether  this  is  a  proceeding  in  which 
discovery  of  documents  and  interrogatories  is 
permissible.  It  depends  upon  sections  3  and  10  of 
the  Bivers  Pollution  Prevention  Act,  1876.  I  may 
here  point  out  that  by  section  14  of  the  Local  Gbvem- 
ment  Act,  1888,  the  County  Council  has  jurisdiction 
to  take  proceedings  under  the  Act  of  1876.  The 
County  Council  are  here  asking  for  an  injunction  to 
prevent  the  Corporation  from  sending  their  sewage 
into  the  river.  The  granting  of  that  injunction  is  in 
the  discretion  of  the  county  court  judge.  The  appli- 
cation is  for  an  injunction  and  nothing  more.  It  is 
clear  that  it  is  not  a  criminal  matter.  It  is  said, 
however,  that  it  is  a  penal  proceeding,  or  rather  one 
in  which  a  penalty  may  ultimately  be  recoverable, 
and. that  therefore  the  case  comes  within  the  well- 
known  rule  that  a  person  proceeding  for  a  penalty 
will  not  be  aided  by  the  court  allowing  discovery. 
The  question  is  whether  this  case  comes  within  that 
rule.  Undoubtedly  Lord  Hardwicke,  in  HarrUon  v. 
BouthooUy  did  say  tbat  a  man  shall  not  be  obUged  to 
discover  what  may  subject  him  to  a  penalty,  not 
what  must  only.  But  that  cannot  apply  to  a  case 
where  the  application  is  merely  for  an  injunction, 
and  where  the  evidence  asked  for  is  only  wanted  for 
the  purposes  of  that  application.  The  same  remark 
applies  to  the  case  of  Untied  States  of  America  v. 
McBoA.  This  being  an  application  for  an  injunction, 
the  evidence  sou^t  for  is  only  useful  upon  that 
application.  The  judge  may  make  an  order  requiring 
the  defendants  to  abstain  from  sending  the  sewage 
into  the  river,  and  may  direct  how  that  is  to  be  done. 
The  order  may  direct  it  to  be  done  within  a  certain 
time.    If  that  order  were  not  obeyed,  the  evidence 


now  sought  for  would  not  be  used  again  before  the 
judge,  but  the  order  would  be  brought  before  him, 
and  proof  given  of  the  default.  How  can  it  be  said 
that  the  present  proceedines  may  result  in  a  penalty  P 
A  new  proceeding,  caused  by  the  defendants'  de- 
fault, is  necessary  before  any  question  of  a  penalty 
can  arise. 

Appeal  dismissed. 

Solicitors    for    the   plaintifEis,    Wynne,    Holme,    A 
Wynne,  for  HugJies-HaUeU,  Derby. 

Solicitors  for  the  defendants,  SatcMl  db  Chappie,  for 
H.  Gadsby,  Derby. 


Prom  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and      [  June  25,  1896. 

Eay  and  A.  L.  Smith,  L.JJ.)  ) 

Beg.  v.  Justices  of  Eekt  and  Othebs.  (a.) 

Licensing  Acts — Licence — Re/ttsal  to  renew — Appeal  to 
quarter  sessions  —  Costs — ** Party** — Jurisdiction  to 
order  objector  to  pay  costs — Summary  Jurisdiction 
Act,  1879  (42  dk  43  Vict.  c.  49),  s.  31,  sub-section  5. 

A  person,  who  had  duly  served  notice  of  his  intention 
to  object  to  the  renewal  of  a  licence  at  the  general  annttal 
licensing  meeting,  appeared  before  the  licensing  justices 
and  opposed  the  renewal,  which  was  refused.  The  licence 
holder  appealed  to  quarter  sessions,  having  served  notice 
of  appeal  on  the  objector,  and  the  licence  was  renewed. 
The  objector  did  not  appear  on  the  appeal. 

Held,  thtxt  the  objector  was  a  ^^ party  "  within  section 
31,  sub' section  6,  of  the  Summary  Jurisdiction  Act, 
1879,  and  the  quarter  sessions  had  jurisdiction  to  order 
him  to  pay  the  costs  of  the  appeal. 

Beg.  V.  Justices  of  Gloucestershire,  41  W.  R.  379, 
approved. 

Appeal  from  a  decision  of  the  Queen's  Bench 
Division  (Lord  Bussell  of  EiUowen,  C.J.,  and  Wright, 
J.)  discharging  a  rule  niei  for  a  certiorari ;  reported 
44  W.  B.  603,  [1896]  2  Q.  B.  1. 

One  Boulter  duly  served  upon  the  holder  of  a 
public-house  licence  written  notice  of  his  intention  to 
oppose  the  renewal  of  the  licence  at  the  general 
annual  licensing  meeting.  Boulter  appeared  at  the 
general  annual  licensing  meeting  and  opposed  the 
renewal,  which  was  refused.  The  licence  holder 
served  notice  of  appeal  to  quarter  sessions  upon 
Boulter,  and  upon  the  clerk  to  the  licensing  justices. 
Neither  Boulter  nor  the  licensing  justices  appeared 
upon  the  appeal,  and  the  quarter  sessions  allowed  the 
appeal  and  renewed  the  licence,  and  ordered  Boulter 
to  pay  the  costs  of  the  appeal. 

A  rule  nisi  for  a  certiorari  to  bring  up,  for  the  pur- 
pose of  being  quashed,  the  order  of  quarter  sessions  as 
to  costs  was  obtained,  but  the  Divisional  Court  dis- 
charged it. 

Boulter  appealed. 

G.  Blaiklock  (E.  Owen  Roberts  with  him),  for  the 
appellant.--9  Geo.  4,  c.  61,  s.  27,  gives  a  right  of 
appeal  from  the  justices'  refusal  to  renew  a  licence. 
There  does  not  seem  to  be  any  rufht  of  appeal  to  the 
objector  if  the  renewal  is  granted.  Notice  of  appeal 
need  only  be  served  on  tiie  licensing  justices,  and 
section  29  deals  with  the  costs,  and  refers  only  to  the 
justices.  Therefore  the  Licensing  Acts  do  not  make 
the  objector  a  party.  Reg.  v.  Justices  of  Glamorgan- 
shire, 40  W.  B.  436,  [1892]  1  Q.  B.  621,  shows  that 
the  effect  of  section  13,  sub-section  11,  of  the  Inter- 


(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister-at 
Law. 


taI.XLV.        [oet.ai.ifl9e.]       THE  WEEKLY  REPORTER. 


GousT  OF  Appeal. 


Beg.  V,  JusTiOBS  of  Ksst  Ain)  Othebs. 


GOUBT  OF  ApPEAI.. 


pretation  Act,  1889,  is  to  apply  the  provisions  of  the 
Soiuznazy  Jurisdiotioii  Aote  to  these  Ucensing  pro- 
oeediiigB.  By  section  31,  sub-section  2,  of  the 
Summary  Jnrisdiction  Act,  1879,  notice  of  appeal 
mnat  be  served  on  the  "  other  party  "  as  well  as  on 
the  derk  to^  the  justices.  An  oojector  who  is  exer- 
osinR  the  right  of  any  citizen  to  object  to  the  renewal 
of  a  licexu)e  under  section  42  of  the  licensing  Act, 
1872,  and  who  does  not  appear  at  quarter  sessions 
sad  aotiTely  oppose  the  appeal,  is  not  a  "party" 
within  section  31,  sub-section  5,  of  tiie  Summary 
Juziadiction  Act,  1879,  against  whom  the  quarter 
sessions  can  give  costs.  In  Beg.  v.  Justices  of  London, 
43  W.  B.  387,  [1896]  1  Q.  B.  616,  it  was  held  that 
the  licensing  justices  who  do  not  actively  opx>oBe  the 
appeal  are  not  made  parties  so  as  to  be  liable  for  the 


He  also  referred  to  Price  v.  James,  41  W.  B.  57, 
ri8»2]  2  Q.  B.  428;  and  Sharpe  v.  Wakefield,  39 
W.  B.  561,  [1891]  A.  G.  173. 

J.  Lawson  Walton,  Q.C.  (A.  H.  Bodkin  with  him), 
tor  the  respondent. — Beg,  v.  Justices  of  London  only 
ahowB^  that  licensing  justices  as  such  are  not 
*'  partifis  "  to  an  appeal  against  their  decision  imless 
tliiey  n&ake  themselves  litigants  by  appearing  on  the 
appeal  and  opposing  it.  In  that  case  Tihidley,  L.  J., 
saggeats  that  the  objector  is  the  real  party.  In  Price 
▼.  James  the  superintendent  of  police,  who  appeared 
before  the  licensing  justices  to  oppose  the  renewal,  was 
hield  properly  made  rennrndent  to  a  special  case ;  and 
in  JSc^.  V.  Justices  of  (Gloucestershire,  41  W.  B.  379,  it 
was  held  that  the  objector  must  be  served  with  notice 
of  appeal,  otherwise  the  quarter  sessions  may  refuse 
to  hear  the  appeal  These  oases  show  that  an  objector 
la  a  **  party  "  upon  whom  notice  of  appeal  must  be 
served,  and  who  may  be  ordered  to  pay  the  costs  of 
theappeaL 

BlaiJdock  r^ed. 


LiOird  Khhkb,  M.B* — In  my  opinion  this  appeal 
moat  be  dismissed.  The  question  is  whether  an 
objector  to  the  renewal  of  a  Ucence,  whose  objection 
baa  been  sustained  at  the  general  annual  licensing 
■touting,  is  a  **  party  "  to  the  appeal  brought  by  the 
licsnce  holder  against  that  decision.  If  he  is  not, 
wbo  is  the  other  party  to  the  appeal  P  There  would 
seem  to  be  none.  It  seems  to  me  that  the  combined 
effect  of  the  cases  of  Beg  v.  Justices  of  Glamorganshire, 
and  Ag  ▼.  Justices  of  London,  decisions  which  are 
bJnrhng  upon  this  court,  and  Beg  v.  Justices  of 
OUmcettenhire,  a  decision  of  the  Divisional  Court  with 
wfaan^  I  agree,  show  that  an  objector,  by  making  the 
objection  at  the  general  annual  licensing  meeting  and 
obtaining  a  decision  in  his  favour,  is  thereby  made  a 
party  to  the  appeal  to  quarter  sessions  against  that 
decinaon-  Those  cases  decide  that  the  licence  holder 
cvmot  launch  his  appeal  without  giving  notice  to  the 
objector.  That  can  only  be  upon  tiie  ground  that  the 
objector  is  a  party.  Notice  must  be  served  upon  the 
joatioea,  but  they  are  not  thereby  made  parties  to  the 
sppeaL  Licensing  justices  are  a  court  of  summary 
juziadiction,  and  proceedings  on  an  appeal  must  be 
regulated  as  in  the  case  of  appeals  from  a  court  of 
ewmmaTy  jurisdiction.  The  objector  therefore  is  a 
party.  There  is  thus  an  appellant  and  a  respondent. 
The  respondent  did  not  appear  upon  the  hearing  of 
the  appeal,  and  the  court  heard  the  appeal  and 
decsded  in  &vour  of  the  appellant.  The  court  had 
juriadictian  in  their  discretion  to  order  the  objector  to 
pay  the  coata  of  the  appeal. 

Kat,  L.J. — I  am  of  the  same  opinion.  The  ground 
of  ^  application  for  a  certiorari  is  that  the  quarter 
mtmoDM  had  no  jurisdiction  to  order  Boulter  to  pay 


the  costs  of  the  appeal.  Boulter  gave  notice  of 
objection  to  the  renewal  of  the  licence,  and  appeared 
at  the  lioensinff  meeting  in  support  of  his  objection, 
and  the  renewed  was  refused.  The  publican  appealed 
to  quarter  sessions,  and  served  notice  of  appeal  on  the 
clerk  to  the  licensing  justices  and  on  Boulter. 
Boulter  did  not  appear  at  the  quarter  sessions  when 
the  appeal  came  on  for  hearing.  The  quieter  sessions 
reversed  the  decision  of  the  licensing  justices  and 
renewed  the  licence,  ordering  Boulter  to  pay^  the 
costs  of  the  appeal.  The  law  has  been  authoritatively 
laid  down  by  decisions  binding  upon  us.  First, 
justices  sitting  at  the  general  annual  lioensinff 
meeting  are  a  court  of  summary  jurisdiction,  and 
therefore  an  appeal  from  them  is  regulated  by  section 
31  of  the  Summary  Jurisdiction  Act,  1879,  and  by 
sub-section  2  notice  of  appeal  must  be  served  on 
**  the  other  party,"  and  by  sub-section  6  the  quarter 
sessions  may  make  such  order  as  to  costs  to  be  paid 
by  •  *  either  party  "  as  they  may  think  just.  Therefore 
if  Boulter  was  a  *'  party,"  undoubtedly  the  quarter 
sessions  had  power  to  order  Boulter  to  pay  the  costs 
of  the  appeal.  Was  Boulter  a  party?  By  section 
31,  sub-section  2,  notice  of  appeal  must  be  served  on 
''the  other  party."  It  seems  to  me,  apart  from 
authority,  that  Boulter  comes  within  those  words. 
He  initiated  the  whole  litigation,  and  having  obteined 
a  decision  in  his  favour  he  took  no  further  notice,  and 
said  that  he  was  not  a  party.  It  was  held  in  Beg,  v. 
Justices  of  London  that  mere  service  of  the  notice  of 
appeal  on  the  clerk  of  the  justices  does  not  make 
them  parties.  The  object  is  to  give  them  an  oppor- 
tunity of  appearing.  If  they  appear  and  actively 
support  their  decision  they  make  themselves  parties, 
but  not  otherwise.  In  that  case  Lindley,  L.J.,  says 
that  '*  if  there  is  an  objector,  who  is  the  real  party, 
and  the  licensing  justices,  though  served  with  notice 
of  the  appeal,  either  do  not  appear  or,  even  if  they 
do,  yet  take  no  part  in  the  appMd  beyond  informing 
the  Court  of  Appeal  of  the  reasons  for  which  they 
acted,  then,  in  my  opinion,  the  justices  are  not 
parties";  and  A.  L.  Smith,  L.J.,  seems  to  have 
agreed  with  that.  The  effect  of  Beg,  v.  Justices  of 
Glamorganshire  is  that  the  objector  must  be  served 
with  notice  of  appeal,  and  in  Beg.  v.  Justices  of 
Gloucestershire  the  Divisional  Court  held  that  the 
omission  to  serve  the  objector  is  fateL  I  agree  with 
the  last  decision,  as  it  seems  to  me  to  follow  from  the 
decisions  of  this  court.  The  objector  is  therefore  a 
''party"  within  section  31,  sub-section  2,  and  he 
comes  within  sub-section  5,  and  the  quarter  sessions 
had  jurisdiction  to  order  him  to  pay  uie  costs  of  the 
appeal. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion.  The 
three  cases  which  have  been  referred  to  cover  the 
whole  ground.  In  the  first  place,  brewster  sessions 
are  courts  of  summary  jurisdiction.  There  were 
doubts  about  it,  and  the  Legislature  by  section  7  of 
the  Summary  Jurisdiction  Act,  1884,  enacted  that  the 
expression  court  of  summary  jurisdiction  should 
mean  any  justice  or  justices  or  magistrate,  whether 
acting  under  the  Summary  Jurisdiction  Acts  or  an^ 
of  them,  or  under  any  other  Act,  or  by  virtue  of  his 
or  their  commission,  or  by  the  common  law.  That 
section  was  repealed  by  and  re-enacted  in  section  13, 
sub-section  11,  of  the  Interpretetion  Act,  1889.  I 
mention  this  because  it  is  said  that  it  is  judge-made 
law.  It  is  nothing  of  the  kind.  It  is  stetute  law. 
It  is  obvious  that  the  Legislature  enacted  that  pro- 
vision to  clear  up  doubts,  and  it  is  plain  that  brewster 
sessions  come  within  the  very  terms  of  the  enactment* 
Then  by  section  31,  sub-section  2,  of  the  Summary 
Jurisdiction  Act,  1879,  notice  of  appeal  must  be 
^served  upon  <'ti^e  other  party."    'Wnois  the  other 
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party  ?  Clearly  the  objector.  The  publicaa  oannot 
move  a  step  without  serving  notice  of  appeal  upon 
the  objector.  It  was  decided  in  Beg,  v.  Justices  of 
Gloucestershire  that  the  publican  most  serve  the 
objector,  and  that  the  omission  to  do  so  is  fatal. 
Therefore  Boulter  was  a  party  to  these  proceedings, 
and  he  cannot  get  out  of  his  Uabilities  as  such  by  not 
appearing  at  quarter  sessions.  Section  31,  sub- 
section 5,  therefore  applies,  and  the  appeal  must 
be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant.  Hides,  Davis,  and  Hunt, 
for  A.  M,  Bradley,  Dover. 

Solicitors  for  the  respondent,  Godden,  Son  <b  Holme, 
for  Mowell  &  Mowell,  Dover. 


Prom  Q.  B.  Div.  \ 

(Lord  Esher,  M.B.,  and  Eay  \  June  16,  1896. 

and  A.  L.  Smith,  L.JJ.)      ) 

BtoHMOMD  Hill  Steamship  Go.  v.  Goepobation 
OF  Teinitt  Hoxtse.  (a.) 

Ship—Light  dues*-MeasuremetU  of  tonnnge—Deck  cargo 
— "  Goods  " — Horses  and  cattle— Merchant  Shipping 
Act,  1876  (39  dh  40  Vict.  c.  80),  s.  23. 

By  section  23  of  the  Merchant  Shipping  Act,  1876,  if 
any  ship  carries  as  deck  cargo  timber,  stores,  or  other 
goods,  all  dues  payable  on  the  ship*s  tonnage  shall  be 
payable  as  if  there  were  added  to  the  ship*s  registered 
tonnage  tlie  tonnage  of  the  space  occupied  by  such  goods. 
The  space  so  occupied  shall  be  deemed  to  be  the  space 
limiUd  by  t?ie  area  occupied  by  the  goods,  and  by  straight 
lines  enclosing  a  rectangular  space  sufficient  to  include 
the  goods. 

Held,  that  live  animals  carried  on  deck  were  **  goods  " 
within  the  meaning  of  the  section;  and  thai  the  space  to 
be  measured  was  not  the  actual  sheds  occupied  by  them, 
but  a  rectangular  space  no  larger  than  was  reasonably 
necessary  to  enclose  the  animals,  allowing  reasonable 
facilities  for  their  movements. 

Appeal  from  the  judgment  of  Lord  Bussell  of  Kill- 
owen,  G.J.,  at  the  trial  of  the  action  without  a  jury ; 
reported  [1896]  1  Q.  B.  493,  44  W.  B.  Dig.  160. 

The  plaintifb  were  the  owners  of  the  steamship 
Bichmond  Hill,  and  the  defendants  were  the  collectors 
of  light  dues  payable  by  vessels  entering  the  port  of 
London.  The  plaintiffs  carried  on  the  Bichmond  Hill 
17  horses  and  350  cattle  in  covered  pens  on  deck,  and 
on  arrival  in  the  port  of  London  a  surveyor  of  Customs 
boarded  the  steamship  for  the  purpose  of  ascertaining 
imder  section  23  of  the  Merchant  Shipping  Act,  1876, 
the  tonnage  of  the  ship  upon  which  light  dues  were 
payable,  and  measured  the  deck  cargo  consisting  of 
horses,  cattle,  and  cattle  pens.  In  accordance  with 
instructions  from  the  Board  of  Trade,  the  surveyor 
measured  along  the  deck  the  greatest  length  and 
breadth  of  the  pens,  and  also  the  greatest  height 
reached  by  the  pens,  and  he  multiplied  together  the 
figures  so  obtained  and  divided  by  100,  which  gave 
328  as  the  tonnage  of  the  space.  The  defendants 
demanded  of  the  plaintiffis  the  sum  of  £3  168.  6d.  for 
light  dues  payable  in  respect  of  the  said  328  tons,  and 
the  plaintiffs  paid  the  amount  under  protest,  and 
brought  this  action  to  recover  it  back.  The  agreed 
questions  raised  by  this  action  were:  (1)  Whether 
the  defendants  were  entitled  to  charge  the  plaintiffiB 
with  any  light  dues  in  respect  of  the  said  horses, 
cattle,  or  cattle  pens  Y  (2)  if  yes,  whether  the  defen- 

(a.)  Eeported  by  W.  F.  Barey,   Esg.,  Barrister- 
at-Law. 


daats  had  employed  the  right  system  of  measurement 
in  ascertaining  the  amount  of  such  dues?  Lord 
Bussell  of  Killowen,  G.J.,  held  that  live  animals  were 
"  goods  "  within  section  23  of  the  Merchant  Shipping^ 
Act,  1876,*  and  that  the  tonnage  of  the  space  occupied 
by  them  should  be  added  to  the  ship's  registered  ton- 
nage for  the  purpose  of  calculating  the  light  dues; 
but  that  the  space  to  be  measured  was  not  the 
covered  pens,  but  the  space  occupied  by  the  animals 
themselves,  making  reasonable  allowance  for  their 
free  bodily  movements.  He  accordingly  gave  judg- 
ment for  the  plaintiffis  for  £l.  iSie  defendants 
appealed,  and  the  plaintiffii  gave  cross-notice  of 
appeal. 

Bucknill,  Q.O.,  and  BuUer  AspinaU,  for  the  defen- 
dants. 

J.  Lawson    Walton,    Q*0.,    and    Holman,  for  the 
plauitiffo. 


Lord  EsHEB,  M.B. — ^I  am  of  opinion  that  the 
judgment  of  the  Lord  Chief  Justice  is  right  upon 
both  joints.  The  first  question  is  whether  the  space 
occupied  by  cattle  carried  as  deck  cargo  is  space 
occupied  by  ''  goods  "  within  the  meaning  of  section 
23  of  the  Merchant  Shipping  Act,  1876.  It  seems  to 
me  that  where  a  shipowner  is  really  using  the  deck, 
as  if  it  were  a  part  of  the  hold,  for  the  carriage  of 
cargo,  taking  into  consideration  what  light  dues  are 
payable  for — ^namely,  for  the  safety  of  the  ship  and 
cargo,  it  would  be  strange  to  saj-  that  the  shipowner 
was  liable  to  pay  light  dues  in  respect  of  timber^ 
stores,  and  goods  of  a  similar  nature — i.e.,  wooden 
goods  carried  on  deck,  while  if  he  carried  bales  of 
cotton  or  live  animals  on  deck  he  would  not  be  liable. 
That  is  the  argument  for  the  plaintififo.  To  my  mind 
it  is  impossible  to  say  that  the  shipowner  would  not 
have  to  pay  light  dues  in  respect  of  bales  of  cotton 
carried  on  deck.  The  word  '*  goods,"  on  the  prin- 
ciple laid  down  in  Anderson  v.  Anderson,  43  W.  H. 
322,  [1895]  1  Q.  B.  749,  must  have  its  ordinary  and 
natural  meaning,  having  regard  to  the  subject-matter 
dealt  with — namely,  cargo.  If  bales  of  cotton  carried 
in  the  hold  as  part  of  the  cargo  imder  a  contract  of 
carriage,  are — as  undoubtedly  they  are — goods,  they 
are  not  the  less  goods  because  they  are  carried  on 
deck.  So,  too,  as  regards  live  animals.  They  are 
carried  as  goods  under  a  contract  of  carriage.  They 
come,  therefore,  within  the  word  '*  goods*'  as  beinK 
part  of  the  cargo.  Upon  this  point  I  think  the  Lord 
Chief  Justice  was  right.  The  next  point  relates  to 
the  mode  of  measurement.  The  tonnage  of  the 
space  occupied  by  the  deck  cargo  is  to  be  added  to 
the  ship's  registcured  tonnage  for  the  purpose  of  calcu- 
lating the  light  dues  payable  by  the  ship.  We  must 
construe  the  words  of  the  statute  according  to  their 
ordinary  meaning.     What  is  the  meaning  of   the 

*  "  If  any  ship,  British  or  foreign,  other  than  home 
trade  ships  as  defined  by  the  Merohant  Shipping  Act, 
1854,  carries  as  deck  cargo,  that  is  to  say,  in  any 
uncovered  space  upon  deck,  or  in  any  covered  space 
not  included  in  the  cubical  contents  forming  the 
ship's  reffistered  tonnage,  timber,  stores,  or  other 
go^s,  all  dues  payable  on  the  ship's  tonnage  shall 
be  payable  as  if  there  were  added  to  the  .ship's  regis- 
tered tonnage  the  tonnage  of  the  space  occupied  by 
such  ffoods  at  the  time  at  which  such  dues  becooie 
payalue.  The  space  so  occupied  shall  be  deemed  to 
be  the  space  limited  by  the  area  occupied  by  the 
goods,  and  by  straight  lines  inclosing  a  rectangular 
space  sufficient  to  include  the  goods."  This  statute 
has  been  repealed  by  the  Merchant  Ship^g  Aot» 
1894,  but  the  provision  has  been  re<^enaotea  in  section 
85  of  the  latter  Act. 
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"  spAoe  oooapied  by  snoh  goods  "  P  What  is  the 
apaoe  oocapied  by  the  horsee  and  animals?  The 
atatnte  does  not  say  the  space  allotted  to  or  set  aside 
for  the  oarriage  of  the  animals.  The  words  must 
mean  the  spaoe  aotnaUy  oooapied  by  them.  The 
snbse^aent  words  confirm  this  view :  ''  The  space  so 
oocupted  shall  be  deemed  to  be  the  spaoe  limited  by 
the  area  oocnpied  by  the  goods,  and  by  straight  lines 
inckwiiiff  a  reotangnlar  space  sufficient  to  include 
the  goods."  The  space  is  not  to  be  measured  by  the 
mere  shape  of  the  animal,  but  it  is  to  be  a  rectangular 

re  no  larger  than  is  reasonably  necessary  to  inclose 
ammala.  The  surveyor  has  to  measure  a  hypo- 
thetical shed  no  larger  uian  is  necessary  for  actual 
occopatiop  by  the  animals,  allowing  reasonable 
faalitleB  for  their  movements,  and  then  to  measure 
the  inside  of  that  shed.  That  I  understand  to  be  the 
principle  laid  down  by  the  Lord  Chief  Justice.  He 
came  to  the  conclusion  that  the  surveyor  measured 
Buxre  than  the  inside  of  the  hvpothetical  shed.  The 
sarveyor  measured  the  actual  shed.  The  principle 
hod  down  by  the  Lord  Chief  Justice  is  right,  and  we 
cannot  say  that  he  was  wrong  in  comiog  to  the  oon- 
oliiflMm  that  the  measurement  in  this  case  was  not  in 
aeoofdanee  with  that  principle.  Both  the  appeal  and 
Use  cross-appeal  must  be  dismissed. 

Kat,  L.  J. — I  am  of  the  same  opinion.  Formerly 
it  would  appear  that  light  dues  were  payable  on  the 
rejgiatered  tonnage  of  the  ship.  The  object  of  section 
23  of  the  Merchant  Shipping  Act,  1876,  was  to  add 
the  tonnage  of  the  space  occupied  by  goods  carried  as 
deck  cargo  to  the  registered  tonnage  of  the  ship  for 
tikepazpoee  of  calonSatinff  the  amount  pavable  for 
Ijg^t  dues.  It  is  first  said  that  live  animals  are  not 
"goods"  within  section  23.  It  is  urged  that  the 
worda  "  other  goods "  following  "  timber  stores," 
araat  be  read,  according  to  the  misunderstood  doctrine 
of  no&dtur  a  soeiU,  as  goods  made  of  wood.  I  differ 
frona  that  contention.  Why  tiie  word  ''stores" 
should  be  confined  to  tilings  made  of  wood  I  cannot 
see.  It  is  said  that  '^stores"  means  ship's  stores.  I 
eamiot  see  why.  It  cannot  mean  the  stores  of  that 
partienlarshm,  because  in  that  case  the  stores  would 
not  be  carried  as  cargo.  In  my  opinion  '<  stores  " 
mean  things  other  thsm  timber  whidi  are  stored  for 
the  pforpoee  of  carriage,  and  "  ffoods "  include  all 
other  kmds  of  goods.  Horses  and  animals  are  goods 
in  the  ordinaiy  sense  of  tiie  word.  It  is  said  that 
at  tiie  tinae  of  the  passing  of  the  Act  deck  cargoes 
were  chiefly  timber.  But  even  at  that  time  timber 
was  not  the  only  article  carried  as  deck  cargo,  and 
the  I>egislatnre  must  have  known  that  many  other 
artidea  would  probably  in  future  be  carried  on  deck. 
In  nay  opinion  the  section  should  be  construed 
widely,  because  there  is  no  reason  why  the  ship- 
owner should  not  pay  li^ht  dues  for  all  goods 
whether  earned  on  deck  or  m  the  hold.     The  next 

r*  it  ie  as  to  the  measurement  of  ''  the  space  occupied 
soch  goods."  The  section  does  not  leave  the 
matter  in  doobt,  because  it  goes  on  to  state  how 
the  epaoe  so  ooonpiedis  to  be  measured.  It  is  to  bea 
reetaagnlar  space  suffideni  to  include  the  goods. 
What  18  the  reotimffulaT  space  sufficient  to  include 
hones  or  cattle  ?  The  surveyor  must  measure  what 
I  they  require,  allowing  reasonable  comfort  for 
'  carriage  on  deck.  The  section  does  not  bbj  that 
the  shed  is  to  be  measured.  The  surveyor  m  the 
present  case  has  measured  a  large  shed  divided  into 
eanipartments  called  pens,  and  has  measured  the 
outside  of  that  shed,  it  cannot  be  the  right  rule  to 
■casare  the  shed  in  every  case.  Supposing  one 
shscp  or  one  pig  were  put  into  each  pen,  woi^d 
the  pen  be  the  spaoe  occupied  Inr  the  uieep  or  the 
fig  r    That  is  not  the  meaning  of  the  statute.    The  | 


statute  tells  the  surveyor  to  take  an  imaginary  spaoe 
bounded  by  rectangular  lines  sufficient  for  the 
animals  during  the  voyage.  Therefore  upon  this 
point  I  find  it  quite  impossible  to  differ  m>m  the 
judgment  of  the  Lord  Chief  Justice,  and  I  do  not 
think  it  can  be  better  put  than  he  puts  it  in  his  judg- 
ment, where  he  says :  '*  He  (the  surveyor)  is  entitied, 
for  the  purposes  of  the  computation  of  the  horizontal 
area,  to  measure  a  rectangular  space,  the  depth  of 
which  shall  be  something  in  excess  of  the  longest 
animal  contained  in  it,  aud  he  is  entiUed  also  to 
take  a  uniform  height  sufficient  to  aUow  fair  head- 
room for  the  tallest  of  the  animals."  l^e  surveyor  is 
therefore  not  entitied  to  measure  the  outside  of  the 
shed.  This  case  differs  from  the  one  suggested  as 
analogous  case— namely,  goods  packed  in  oases.  There 
the  cases  would  belong  to  the  consignor,  and  would 
be  treated  ss  cargo,  and  the  space  occupied  by  the 
^oods  would  be  space  occupied  by  the  cargo.  It  is 
impossible  to  treat  the  space  occupied  by  the  sheds, 
in  which  the  consignor  has  no  interest,  as  being  space 
occupied  by  the  cargo. 

A.  L.  Smith,  L.J. — ^I  am  of  the  same  opinion. 
Upon  the  first  point,  in  my  opinion  the  words  *'  other 
goods  "  mean  other  articles  on  deck  carried  as  deck 
cargo,  and  therefore  horses  and  cattie  come  within 
those  words.  The  defendants,  therefore,  were  entitied 
to  measure  in  the  space  occupied  l:y  the  horses  and 
cattie.  Then  comes  the  question  whether  the  defen- 
dants have  meastured  correctiy.  They  have  measured 
round  the  outside  of  the  sheds.  Section  28,  however, 
says  that  the  space  so  occupied  shall  be  deemed  to  be 
the  space  limited  by  the  area  occupied  by  the  goods 
and  by  straight  lines  inclosing  a  rectang^ar  space 
sufficient  to  include  the  goods.  Here  the  measure- 
ment was  made  irrespective  of  the  area  occupied  by 
the  goods  because  the  surveyor  has  measured  m  space 
not  occupied  by  the  goods.  The  shed  or  pen  is  not 
part  of  the  cargo.  It  is  part  of  the  fittings  of  the 
ship.  I  agree  with  the  rule  laid  down  by  the  Lord 
Chief  Justice  as  to  how  the  measurement  is  to  be 
carried  out. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Downing,  Holmant  &  Co, 
Solicitors  for  the  defendants,  Sandilanda  dh  Co, 


Prom  Prob.  Div.  &  Adm.  Div.       )  t-i«  q   i  o  aa 
(Lindley,  Lopes,  and  Eigby,  L.JJ.)  /  "^^^  ^'  ^®^^- 

Saltbb  v.  Salter,  (a) 

Practice —Probate — Appointment  of  receiver  pendente 
lite — Juriedidion — Pending  «ui^— Caveat—  Warning 
--Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  0.  25, 
suh^aedion  8. 

Notwithstanding  auh-section  8  of  section  26  0/ Judica- 
ture Act,  1873,  the  court  has  no  jurisdiction  to  appoint  a 
receiver  unless  the  application  is  made  in  a  pending 
proceeding  already  duly  commenced  by  writ  or  otherwise. 

In  re  Parker,  Bearing  v.  Brooks,  64  Z.  J.  Ch.  694, 
35  W.  R.  Dig.  162,  explained. 

The  entry  of  a  caveat  in  the  goods  of  a  deceased  person, 
together  with  a  warning  to  the  caveat  and  an  appearance 
by  the  caveator  to  the  warning,  does  not  constitute  a  lis 
pendens  or  enable  the  court  to  appoint  a  receiver  pendente 

Appeal  from  the  President. 

One  Frederick  Salter,  died  in  May,  1896,  having  by 
his  last  will,  dated  the  9th  of  May,  1896,  left  all  his 

(a.)  Bepoitei  by  B.  C.  Mackenzie,  Esq.,  Barrister- 
at-Law. 
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High  Oottet. 


property  to  his  brother.  The  testator's  widow,  who 
olaimed  the  whole  of  the  estate  under  an  earlier  will, 
resisted  probate  of  the  will  of  May,  1896.  She 
entered  a  caveat  in  the  matter  of  the  estate,  and  when 
the  caveat  was  warned  she  entered  an  appearance  to 
the  warning.  At  this  stage  she  appued  for  the 
appointment  of  a  receiver  veMenie  lite  of  the  goods  of 
the  deceased,  contending  tnat  there  was  a  lis  pendens 
by  reason  of  the  proceedings  already  taken,  and  that 
in  any  case  section  25,  sub-section  8,  of  the  Judicature 
Act,  1873  (36  &  37  Vict.  c.  66),  gave  the  court 
jurisdiction  to  appoint  a  receiyer.  The  President 
held  that,  a  writ  not  having  heea  issued,  there  was 
no  lis  pendens^  and  refused  to  appoint  a  receiver ;  but 
he  granted  an  injunction  to  prevent  the  brother  from 
parting  with  the  property,  which  he  had  taken  ^s- 
session  of.  Against  the  refusal  to  appoint  a  receiver 
the  widow  appealed. 

F,  Eose-Innes,  for  the  appellant. — A  receiver  may 
be  appointed,  even  if  there  is  no  lis  pendens :  In  re 
Parker,  Bearing  v.  Brooks,  64  L.  J.  Oh.  694,  35  W.  B. 
Dig.  162 ;  Judicature  Act,  1873,  s.  25,  sub-section  8. 
But  here  there  is  a  lis  pendens,  [Lindley  and  Lopes, 
L.JJ.,  referred  to  Moran  v.  Place,  40  Solioitobs' 
JOXTBNAL,  514 ;  sioce  reported,  44  W.  B.  593.] 

He  also  referred  to  13  &  14  Vict.  c.  35,  s.  17 :  In 
the  Goods  of  Moore,  36  W.  B.  576,  13  P.  D.  36;  In  re 
Matlaliew,  Baidiffe  v.  Mallaliew,  91  L.  T.  398 ;  and 
20  &  21  Vict.  c.  77. 

Bargrave  Deane,  for  the  respondent,  was  not  called 
upon. 

LnvDLEY,  L.J. — It  is  impossible  to  accede  to  this 
application.  I  think  the  case  of  In  re  Parker,  Bearing 
V.  Brooks,  has  been  misunderstood.  In  re  Parker 
means  this.  It  was  a  creditor's  action  in  the  Ghan- 
oery  Division — ^that  is  to  say,  there  was  a  pending 
suit  in  the  Ohanoery  Division  for  the  administration 
of  the  estate  of  a  deceased  person.  There  had  been 
no  probate  of  any  will.  The  Question  arose  whether 
a  receiver  could  be  appointed;  and  one  question  in 
tiie  case  was  whether  the  implication  should  not  be 
made  in  the  Probate  Division  rather  than  in  the 
Chancery  Division.  Ghitty,  J.,  says  the  old  rule  was 
that  there  must  be  a  lis  pendens  to  justify  the  court  in 
appointing  a  receiver,  but  that  that  was  no  longer 
neoessarv.  But  what  does  that  meanP  It  means 
this.  The  old  rule  in  Chancery  used  to  be  that  there 
must  he  A  lis  pendens  in  the  Probate  Division  before 
the  Chancery  Division  could  grant  a  receiver,  and 
that  rule  has  been  altered.  It  is  quite  true  that  that 
is  no  longer  necessary.  For  that  purpose  it  is 
important  and  useful  to  invoke  the  Judicature  Act. 
But  that  Act  does  not  in  any  way  support  the  idea 
that  ever,  in  the  Chancery  Division  or  the  Probate 
Division,  or  in  an^  other  court,  you  could  apply  for 
and  obtain  a  receiver  before  there  is  anv  writ  issued. 
I  never  heard,  nor  did  anybody  else  in  this  court,  that 
that  could  be  done.  The  whole  of  tins  application 
seems  to  me  to  be  based  on  a  misconception  of  what 
CSutty,  J.,  meant  in  that  case.  He  simply  meant 
that  in  a  creditor's  action  in  the  Chancery  Division 
you  could  now  do  what  you  could  not  do  before, 
apply  for  the  appointment  of  a  receiver  where  there 
was  no  pendinff  action  in  the  Probate  Division.  I 
think  the  President  was  perfectly  right. 

Lopes,  L.J. — I  am  of  the  same  opinion.  An 
application  for  a  receiver  cannot  be  made  unless  there 
is  already  a  pending  proceeding;  and  the  same 
applies  to  an  injunction,  which  cannot  be  obtained 
unles  there  ia  a  lis  pendens.  It  frequently  happens 
that  the  application  is  made  before  the  writ  is  served, 
but  it  has  always  been  issued,  and  the  application  for 
the  appointment  of  a  receiver  cannot  be  made  unless 


there  is  a  lis  pendens.  It  is  said  that  certain  proceedings 
which  have  been  taken  amount  to  a  lispendens.  I  am 
clearly  of  opinion  that  they  do  not.  When  the  nature 
of  those  pioceedings  is  considered  that  is  abundantly 
dear.  A  caveat  is  simply  a  notice  to  the  re^^istrar  noib 
to  issue  any  grant  of  probate  unless  notice  is  first 

S'ven  to  the  s<£citor  of  the  property  who  has  lodged 
e  caveat.  The  caveat  is  issued,  and  it  says.  Let 
nothing  be  done  in  the  matter.  Then  the  caveat  iM 
wamec^  ih&t  is  to  say,  notice  is  given  to  the  caveator 
that  he  must  appear  withm  six  days;  and  then  an 
appearance  is  entered.  What  happens  next  ?  If  any 
further  proceedings  are  to  be  taken  by  the  parties,  the 
next  st^  is  the  issue  of  a  writ.  When  a  writ  is 
issued  then  a  lis  commences,  and,  in  my  opinion,  not 
before  then.  Applying  that  to  the  present  case,  I 
think  the  leamea  judge  was  perfectly  right,  and  had 
no  jurisdiction  to  do  what  he  was  asked  to  do. 

BiGBY,  L.J. — I  am  of  the  same  opinion.  It  is 
important  for  the  purposes  of  this  case  to  consider 
what  the  meaning  of  a  receiver  pendente  liie  is.  The 
old  rule  was  that  before  the  Court  of  Chancery  could 
appoint  a  receiver  pendente  lite  there  must  be  a 
pending  litigation,  not  in  the  Court  of  Chanoery,  but 
m  another  court,  and  mainly  at  ainr  rate — ^I  am  not 
sure  if  not  exdnsively — ^in  the  Ck>urt  of  Probate. 
The  order  was  made  on  the  ground  that  there  was 
no  proper  person  to  take  the  management  of  the 
property.  Then  the  court  would  step  in  and  appoint 
a  receiver.  That  was  tiie  meaning  of  a  receiver 
^dente  lite.  Here  there  is  no  question  of  lis  pendens 
in  that  sense ;  it  is  a  mere  question  of  how  you  are 
to  approach  the  court  in  order  to  adc  for  a  receiver.  I 
will  assume  that,  as  we  are  told,  the  President  tiiought 
there  is  behind  aU  this  a  proper  case  for  appointing 
a  receiver.  About  that  I  know  nothing.  But  how 
are  you  to  appoint  a  receiver  P  You  cannot  simply  walk 
into  court  and  ask  for  the  intervention  of  the  court  in 
that  way.  I  do  not  know  of  any  authority  for  doing 
that.  These  proceedings,  commencing  by  a  caveat, 
followed  by  a  warning,  and  terminated  by  appearance, 
are  no  assistance  to  the  present  applicant  in  ap- 
proaching the  court,  and  she  has  not  snown  any  other 
ffround  for  asking  the  court  to  intervene.  She  might 
have  issued  a  writ,  but  if  she  did  not  choose  to  do 
that  I  do  not  see  anything  which  entitles  her  to  make 
tins  application. 

Appeal  dismissed. 

Solicitors,  H.  Bose^Innes ;  J.  G.  Kempster, 


Wifi  ®otttt  Of  Swtitt 


Chan.  Div.  ) 
Chitty,  J.  j 


July  9,  15,  1896. 
In  re  Bbbweb. 

MOSTOK  V.  BULOEMOSE.   (o.) 

Betttement^Determinahle  interest — *'  Become  payahU  to 
or  vested  in  other  person  " — Forfeiture. 

B.,  by  a  marriage  setUement,  assigned  property  to 
trustees  upon  trust  to  pay  the  income  to  B,  until  he  should 
die  or  .  .  .  should  assign,  charge,  or  incumber  the  said 
income,  or  do  or  suffer  anything  whereby  the  same  or 
some  part  thereof  unnUd,  ,  .  .  if  belonging  abso" 
lutely  to  him,  become  payable  to  or  vested  in  other 
persons.  The  surviving  trtutee  in  and  stUfseguently  to 
1887  made  advanoes  out  of  the  corpus  to  B.,  which  were 

(a.)  Beported  by  J.  F.  WalsY,  Esq.,  Barrister-at« 
Law. 


ToL  XLV.       [Oct  ii,  1898.]       1*H£  WfifiKLY  Rfet^ORTER. 


HbohOoubt. 


In  BE  Bbeweb. 


High  Coxtkt. 


Ufimd^  by  B,  for  the  maintenance  of  hie  family  and 


Stid,  thai  the  dieeipation  of  the  ooipus  hy  B.  did  not, 
om  the  eonairuction  of  tJie  above  daueey  work  a  forfeiture 
^  A*«  li/e  intereet,  for,  eo  long  ae  the  money  woe  in  B,*8 
and  capable  of  being  foUowed,  the  right  to  the 
)  did  net  paea  from  B. ;  and  after  B,  had  spent  the 
,  the  pereone  to  whom  he  paid  it  being  purchasers 
for  value  vn'thoui  noltoe,  the  money  in  their  hands  ceased 
Id  have  any  existence  cu  a  truetfund. 

BeaMe^  the  reeuU  would  have  been  different  if  the 
f9erde  "  or  ceaee  to  be  payable  to  himself"  had  been  in 
ikeeeUUmeni. 


SmnnioiiB. 

B-  H.  Brewer,  by  a  settlement  made  on  his  marriage 
m  I8789  assigned  oertain  reyersionary  property  to 
trasteoo  npon  trust  to  pay  the  income  thereof  to  him- 
aelf,  until  ^  he  should  die  or  beoome  bankrupt,  or 
should  assigi,  charge,  or  incumber  the  said  income, 
or  do  or  si^ar  anything  whereby  the  same  or  some 
part  tkereof  would  through  his  act  or  default,  or  by 
operation  or  process  of  law,  or  otherwise,  if  belonging 
atedntely  to  him,  beoome  payable  to  or  vested  in 
■onse  othor  person  or  persons ;  and  after  the  failure 
or  detennination  of  the  said  trust  upon  trust  to  pay 
tbe  income  to  his  wife  during  her  lifetime  with 
vltimate  trusts  in  fayour  of  the  children   of   the 


In  1891  Brewer  became  bankrupt. 

In  and  subsequently  to  1887  (the  property  having 
Ulen  into  possession  and  being  worth  about  £1,000), 
and  prior  to  the  bankruptcy,  Blackmore,  the  sole 
tnstee  ai  the  settlement,  advanced  to  the  settlor  out 
of  the  capital  of  the  trust  funds  sums  amounting  to 


The  only  security  taken  was  a  covenant  by  the 
flBttlor  and  his  wife  (since  deceased)  to  repay  the 
principal  of  loans  and  to  indemnify  the  trustee. 

The  money  lent  was  applied  by  Hie  settlor  for  his 
and  for  the  maintenance  of  his  wife 


After  the  bankruptcy  an  action  was  instituted  by 
ikt  infant  children  beneficially  entitled  under  the 
settlement  against  Blackmore  to  compel  him  to 
nplaoe  the  j^nt  of  the  trust  fund  which  had  been 
kat;  and  pursuant  to  a  judgment  in  the  action  he 
kM  made  good  the  trust  fund,  and  new  trustees  have 
been  appointed  in  his  place. 

Blackmore,  having  purchased  from  Brewer's  trustee 
in  bankruptcy  all  the  interest  of  Brewer  in  the  trust 
faad,  dam&ed  to  be  entitled  to  the  income  of  the 
find  dnring  Brewer's  life. 

Una  snmmona  was  taken  out  by  the  trustees  of 
fte  settlement  for  the  determination  of  the  questions 
^Mther  the  life  interest  of  Brewer  in  the  settled  funds 
had  detennined  before  the  date  of  his  bankruptcy, 
md  whedier  the  income  should  be  paid  to  Blackmore 
or  appUed  for  the  benefit  of  the  children  of  the 
~1  maniage. 


FmnoeU,  Q.C.,  and  9t,  John  Gierke,  for  the  trustees 
of  the  settlement. 

LeveU^  Q'C,  and  Bibtan,  for  Blackmore.— There 
WM  no  alienation  oi  Brew^s  income,  and  therefore 
no  lorf ettore  prior  to  the  bankruptcy.  A  breach  of 
tnat  may  render  income  liable  to  be  impounded  under 
Iha  Tkustee  Act,  1893,  s.  45,  but  neither  that  liability 
■or  the  booowing  and  spending  the  money  would 
mass  a   forfeitore  of   Brewer's  interest  under  the 

They  chad  In  re  Ddmoild,  Detmold  v.  Detmold,  37 
W.  B.  442,  40  Gh.  D.  585 ;  and  In  re  Sartoris, 
Sartortj  v.  Sartoris,  40  W.  B.  82,  [1892]  1  Ch.  11. 

Byrme,  Q.C.,  and   8L  John  Olerke,  for  Brewer's 


children.  —  The  income  of  the  capital  which  was 
handed  over  to  Brewer  and  dissipated  by  him,  was 
alienated,  and  Brewer's  interest  was  consequently 
forfeited  before  his  bankruptcy. 

Levett  replied. 

Chitty,  J. — ^The  limitation  until  bankruptcy  being 
void  as  against  Brewer's  creditors  in  bankruptcy,  his 
life  interest  was  not  determined  by  his  bankruptcy, 
but,  subject  to  the  question  presently  mentioned, 
passed  to  the  trustee  in  bankruptcy  and  is  now  vested 
in  the  defendant  Blackmore  as  purchaser  from  the 
trustee  in  bankruptcy.  The  other  events  specified  in 
the  limitation  of  the  life  interest  were  (so  far  as 
material) until  he  (the  settlor)  should  **  assign,  charge, 
or  incumber  the  said  income,  or  do  or  suffer  anything 
whereby  the  same  or  some  part  thereof  would,  through 
his  act  or  default,  or  by  operation  or  process  of  law 
or  otherwise,  if  belonging  absolutely  to  him,  become 
payable  to  or  vested  in  some  other  person  or  persons." 
These  limitations  are  valid ;  consequently  if  any  of 
these  events  happened  before  the  bajikruptcy  the  life 
interest  was  determined.  The  facts  on  which  the 
question  arises  are  as  follows.  [His  Lordship  having 
stated  the  facts  continued : — ] 

The  effect  of  these  transactions  has  now  to  be  con- 
sidered. On  behalf  of  the  infants  it  was  contended 
that  the  life  interest  had  ceased,  or,  to  use  the 
more  common  phrase,  had  been  forfeited,  and  reliance 
was  placed  on  the  words  **  the  income  or  some  part 
thereof  "  would  **  become  payable  to  or  vested  in  some 
other  person  or  persons.  But  to  or  in  what  other 
person  would  it  have  become  payable  or  vested  had  it 
belonged  to  the  tenant  for  life  absolutely  P '  And 
when  would  it,  on  the  same  hypothesis,  have  so  become 
payable  or  vested  P  Certainly  not  on  the  occctsion  of 
the  money  being  lent.  For  the  purpose  of  the  present 
question  it  appears  to  me  to  be  immaterial  whether 
the  loans  were  breaches  of  trust  or  not.  Undoubt- 
edly they  were  breaches  of  trust.  The  tenant  for  life 
was  liable  to  replace  the  fund,  but  without  interest ; 
the  income  still  belonged  to  himself  and  to  no  one 
else.  80  long  as  the  money  was  in  his  hands  and 
capable  of  being  followed,  the  money  itself  might 
have  been  recovered  from  him,  but  the  right  to  the 
income  did  not  pass  from  him.  After  he  had  spent 
it  in  the  manner  described,  it  could  no  longer  be 
followed ;  the  tradesmen  and  others  to  whom  he  paid 
it  were,  undoubtedly,  purchasers  for  value  without 
notice ;  the  money  in  their  hands  ceased  to  have  any 
existence  as  a  trust  fund.  I  think  that  it  would  be 
an  extravagant  refinement  to  say  that  every  sovereign 
as  he  paid  it  away  still  remained  part  of  the  tn^t 
fund  and  was  producing  an  income^  and  that  such 
income  was  payable  to  or  vested  in  the  persons 
who  had  received  the  sovereign  or  other  the  money 
thus  paid  away.  In  my  opinion  after  the  money  had 
in  the  first  instance  been  lent,  and  subsequently  after 
it  had  been  spent,  the  income  of  the  trust  fund  did 
not  become  payable  to  or  vested  in  any  person  or 
persons  other  than  the  tenant  for  life. 

The  case,  no  doubt,  is  pectdiar ;  I  am  not  aware 
that  there  is  anything  like  it  in  the  books.  In  con- 
struing clauses  of  cesser  or  forfeiture  such  as  that 
before  me,  the  court  is  not  at  liberty  to  depart  from 
the  language  of  the  document.  The  words  *'  or  cease 
to  be  payable  to  himself"  are  not  in  the  settlement; 
and  I  find  myself  unable  to  sav  that,  by  any  just 
method  of  construction  applicable  to  such  clauses,  I 
ought  to  supply  those  words.  Had  they  been  there 
the  case  woula  have  stood  differently.  A  point  was 
raised  at  the  biff  as  the  right  to  an  order  for  im- 
pounding the  income,  and  reference  was  made  to  the 
45th  section  of  the  Trustee  Act,  1893.  But  no  such 
order  was  in  fact  made ;  nor  couldit  have  been  made 
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effeotoally;   any  such  order  would  have  worked  a 
cesser  of  the  life  interest. 

The  result  is  that  I  hold  the  life  interest  had  not 
determined  previously  to  the  bankruptcy,  and  that 
the  income  of  the  trust  fund  is  payable  to  the  defen- 
dant Blaokmore  for  the  residue  of  the  life  of  the 
settlor. 

Solicitors,  A,  M,  Bradley;  Woodbridge  &  Sons. 


[Sr^^M  March  20.  1896. 

In  re  CuLyBBHonsB. 
Cook  v,  Cttlybbhoxtsb.  (a.) 

Will — Leaseholds  specifically  bequeathed — Estate  duty — 
Specific  bequest— 'General  personal  estate — Vesting — 
Executor — Assent — Assignment — Finance  Act,  1894 
(57  <k  58  Vict.  c.  30),  s.  9,  sub-section  1. 

Leaseholds  specifically  bequeathed  pass  to  the  executor 
as  stich,  and  eonsequently  estate  duty  upon  them  is 
primarily  payable  out  of  the  general  personal  estate  of 
the  testator,  as  they  do  Tiot  come  within  the  exception  in 
sectiofi  9  of  the  Finance  Act,  1894. 

Leaseholds  specifically  bequeathed  vest,  upon  the  assent 
of  the  executor,  absolutely  %n  the  specific  legatees,  and  no 
deed  of  assignment  by  the  executors  is  necessary. 

John  Culverhouse,  who  died  on  December  18th, 
1894,  by  his  will  appointed  executors  and  (inter  alia) 
specifically  bequeatned  leasehold  houses  to  certain 
legatees,  and  gave  his  residuary  real  and  personal 
estate  to  his  executors  upon  trust  for  sale  to  hold  the 
same  after  payment  of  debts,  testamentary  expenses, 
and  legacies  upon  the  trusts  therein  mentioned. 

This  action  was  brought  in  1895  for  the  administra- 
tion of  the  estate  and  various  inquiries  were  ordered 
to  be  made.  The  ezeootors  having  admitted  assets 
sufficient  to  meet  all  the  specific  bequests,  took  out 
this  summons  to  decide  the  question  whetiier  it  was 
necessary  that  they  should  assign  the  leaseholds  by 
deed  to  the  specific  legatees  (the  legatees  contending 
that  a  writtmi  assent  by  the  executors  accompanied 
by  the  handing  over  of  the  title  deeds  was  all  that 
was  requisite),  and  also  to  decide  the  question 
whether  the  estate  duty  under  the  Finance  Act  of 
1894  on  the  leaseholds  was  payable  out  of  the  lease- 
holds or  out  of  the  residuary  estate. 

Rowden,  for  the  plaintifFs. 

Upjohn,  for  the  specific  legatees  of  the  leaseholds. — 
The  assent  of  the  executors  is  sufficient  to  pass  to  us 
the  lefl;al  estate.  The  duty  must  be  borne  by  the 
genertl  estate.  Section  9  of  the  Finance  Act,  1894, 
says:  ''A  rateable  part  of  the  estate  duty  on  an 
estate,  in  proportion  of  the  value  of  any  property 
which  does  not  pass  to  the  executor  as  such,  shall  be 
a  first  charge  on  the  property  m  respect  of  which 
duty  is  leviable,"  but  these  leaseholds  did  pass 
directly  to  the  executor  as  such,  and  therefore  the 
payment  of  the  duty  is  not  thrown  on  them  but  on 
the  general  estate. 

J,  G.  Wood,  for  pecuniary  legatees. — A  rateable 
part  of  the  estate  duty  should  be  thrown  on  the 
specific  lejnttees.  The  whole  question  is,  do  chattels 
real,  specmcally  bequeathed,  vest  in  the  executor  as 
such  ?  1  submit  they  do  not,  because,  though  if  the 
estate  is  insolvent  the  executor  could  take  them  to 
satisfy  debts,  if  the  estate  is  not  insolvent  they  pass 
direct  to  the  legatees  and  the  executor  has  nothmg  to 


do  with  them.  They  vest  not  from  the  time  of  assent 
by  the  executor  to  the  bequest,  but  from  the  date  of 
the  testator's  death.  FKbebwicih,  J.~A  term  of 
years  specifically  devised  vests  in  the  first  instance  in 
the  executor  "  by  virtue  of  his  office." — ^Williams  on 
Executors,  9th  ed.  p.  600.]  Th&t  means,  if  the 
executor  has  to  resort  to  chattels  for  payment  of 
debts  he  has  first  choice  virtute  officii.  If  the  bequest 
vested  first  in  the  executor  how  is  it  divested  ?  Not 
by  the  assent,  whidi  is  merely  an  assent  to  the  gift  in 
the  will  taking  effect  as  the  will  said  it  should  do. 
In  a  gift  of  legal  estate  in  remainder  the  particular 
estate  vests  by  force  of  the  will.  The  executor  merely 
assents  by  saying:  I  don't  wish  to  intercept  that 
legacy. 

Btbton,  for  infants  in  the  same  interest. 

Eebbwioh,  J.— I  am  quite  sure  that  Mr.  Woods' 
point  must  have  something  in  it,  but  I  am  not  pre- 
pared without  some  distinct  authority  to  run  away 
m)m  Momentary  rules  such  as  are  laid  down  in 
Williams  on  l^eoutors,  where  at  p.  600  of  the  9th 
edition  leaseholds  are  said  to  vest  in  the  executor 
by  virtue  of  his  office,  and  again  at  p.  802  where 
the  learned  author  says  with  respect  to  bequests 
vestiniC  upon  the  assent  of  the  executor  "the 
general  rule  certainly  is  that,  at  law,  the  title  to  any 
specific  thing  bequeathed,  vests,  upon  the  assent  of 
the  executor,  absolutely  in  the  legatee,  so  as  to 
enable  him  to  bring  an  action  of  ejectment  for  a 
chattel  leasehold,  or  trover  for  the  goods  which  are 
the  subject  of  the  legacy."  It  seems  to  me  that  Mr. 
Upjohn's  position  is  the  right  one,  and  that  these 
leaseholds  vest,  as  he  contends,  in  the  *'  executor  as 
such,"  and  therefore  do  not  come  within  aeotion  9  of 
the  Finance  Act.  Consequently  the  estate  duty  is 
payable  out  of  the  general  personal  estate  and  not  by 
ih%  spedfio  legatees. 

[The  specific  legatees  consented  to  execute  an 
indemnity  to  the  executors  against  the  rents  and 
covenants  in  the  leases,  the  costs  of  such  indemnity 
being  ordered  to  be  paid  out  of  the  general  personu 
estate.] 

Solicitors,  Lovell,  Son,  &  Pitfield;  Booke  A  Sons; 
A.  G.  Maskell ;  Bartlett  &  Co. 


(a.)  Haported  by  0.  G.  HsKaLBT,  Esq.,  Barrister- 
at-Law. 


Chan.  Div.  ^  May  14, 15, 22 ; 

Vaughan  Williams,  J.  ]  July  18, 1896. 

In  re  Alkaunb  Bedxtgtion  SyHbioate  (Limited),  (a.) 

Company — Winding  up — Contributory — Paid-up  shares 
—Bonus  shares—Companies  Act,  1867  (30  4b  31  Vid. 
c.  131),  s.  25. 

By  a  preliminary  agreement  made  before  the  inooT' 
poration  of  a  company,  it  was  agreed  that  seventy^five 
shares  fully  paid  up  should  be  allotted  to  the  vendors  as 
the  purchase  price  of  the  property  to  be  sold  to  the  com" 
pany,  leaving  twenty-five  shares  in  the  company  to  be 
subscribed  for  in  ccuh.  This  agreement  was  adopted  by 
the  company  after  incorporation,  with  the  modifications 
that  £5,000  in  cash,  omitted  by  mistake  from  the  pre- 
liminary agreement,  should  be  paid  to  the  vendors  in 
ctddition  to  the  seventy-five  shares,  and  that  tfie  vendors 
should  distribute  twenty-five  out  of  the  seventy-five  shares 
rateably  among  the  cash  subscribers  of  the  first-mentioned 
twenty-five  cash  shares.  The  company  accordingly 
allotted  twenty-five  of  the  seventy-five  vendors*  shares  to 
tlie  cash  subscribers,  the  certificates  of  title  stating  Uiat 

(a)  Beported  by  V.  db  S.  Fowkb,  Esq.,  Barrister* 
at-Law. 
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HlOH  COUBT. 


fkAam  wrefuUy  paid  up.  There  was  no  question  of 
MfiM  25  of  the  Companies  Ad.  1867,  not  being  complied 

h  the  winding  up  of  t?ie  company  the  liquidator 

el  to  have  the  allottees  of  the  twenty-five  distributed 
jkced  on  the  list  of  contributories.     There  was  no 
fmUcm  of  any  fraud  or  impropriety  having  been  com- 

Edit  Oud  the  holders  of  the  twenty-five  distribtOed 
A&ns  were  liahle  to  conMhute  the  full  nominal  amount 
cf»ck  tharts  in  cash. 

ni  was  a  fommoiiB  by  the  liquidator  in  the 
wmdmg  np  of  the  aboye-named  oompanyy  askmg 
ftit  oertaiii  penoiiB  (some  of  whom  haa  been  direo- 
fton  ol  the  company  at  the  time  of  the  transactions 
knahet  mentioned)  might  be  placed  on  the  list  of 
coBfadbntories  in  reepeot  of  twenty-fiye  bonus  shares 
■Dotted  to  them  by  the  oompany,  and  be  declared 
Uile  to  oontribate  to  the  assets  of  the  oompany  the 
M  nonmial  amount  of  those  shares. 

Bj  an  agreement  duly  filed  with  the  registrar  of 
joint-stock  companies,  made  before  the  incorporation 
d  the  company,  it  was  agreed  that  seventy-five  out  of 
ttekandrra  shares  of  the  oompany  should  be  allotted 
n  foDy  paid  up  to  the  vendors  as  the  consideration 
of  Mrtain  patents  and  property  agreed  to  be  sold  to 
ftBeompany. 

Cm  oompany  was  inooipoiated  in  November,  1888. 
we  twenty-two  or  twenty-three  friends  of  the 
^ndon  imdotook  to  subscribe  for  tiie  cash  shares. 
ytiy  before  the  first  meeting  of  the  board  it  was 
■ggerted  that  the  price  payable  to  the  vendors 
*iitoo  huse,  and  that  the  voting  power  of  the 
^VMon  would  give  them  undue  influence  in  the  com- 

Ch  ud  that  tiiey  as  furoviding  the  property,  and 
mbsoiben  as  providmg  the  cadi,  ought  to  come 
»to  the  company  on  an  equality  as  refunds  shares, 
wamy  this  out  the  vendors  agreed  to  give  up 
twi^-five  ol  the  seventy-five  shares,  to  be  dis- 
™t«l  pro  rata  among  the  oadi  subsoribers,  and 
ww«tioM  to  that  effect  were  duly  passed.  The 
Won  dso  represented  to  the  board  that  £5,000  in 
ttBvas intenaed  to  have  formed  part  of  the  pur- 
■MB  eopsideration,  in  addition  to  the  seventy-five 
MM,  hot  hy  a  slip  was  omitted  from  the  preliimnary 


U  yeement  was  made  on  the  28th  of  December, 
™>  between  the  company,  the  vendors,  and  the 
■■■tee  under  the  prelinunary  agreement,  by  which, 
<B»  reottmg  the  preliminary  agreement,  and  the 
«2«  to  the  £5,000,  and  that  it  was  "  desirable  to 
>Wj  «ioh  slip  or  mistake,"  the  preliminary  agree- 
yCyhject  to  the  modifications  in  okuse  2)  was 
|Mad  by  the  oompany  as  if  it  had  been  in  existence 
■vedate  of  the  preliminary  contract,  and  had  becm 
^Mf  thereto  instead  of  the  trustee.  By  okuse  2 
jHte  aiodified  a^rreement  the  vendors  were  to  have 
■»£a,000  cash  in  addition  to  seventy-five  fully-paid 
■■J*,  and  there  was  a  clause  to  the  following 
2n 'iT**  ^  *^®  *"^  seventy-five  shares  the  vendors 
■■1  Oftribote  twenty-five  among  the  several  per- 
■■•  who  have  taken  up  shares  payable  in  cash — viz., 
7*6  nnmbered  fifty-one  to  seventy-five  inclusive — 
*  apportion  to  the  number  of  such  shares  held  by 
■*  nmetively,  but  this  shall  not  have  effect  unless 
■nuitil mdi  distribution  has  been  approved  by  an 
g^wfiim^  general  meeting  of  the  company." 
ytttnocttnary  general  meeting  was  held  shortiy 
■■^TO,  and  a  resolution  passed  sanctioning  the 
J^»«t  of  the  28th  of  December,  and  approving 
^y  distribntioii  amonff  members  (including 
■Jjtoii)  of  the  twenty-five  oonus  shares  in  accordance 
vii^ttemodifiad  agreement."  The  agreement  was 
^un  witii  the  v^giatrar  of  joint-stock  oompanies,  { 


and  the  twenty-five  bonus  shares  issued  to  the  cash 
subscribers,  including  the  respondents,  in  proportion 
to  the  shares  for  which  they  had  subscribed  in  cash. 
The  certificates  of  the  bonus  shares  described  them  as 
fully  paid. 

A  great  deal  of  evidence  was  given,  both  vivd  voce 
and  by  affidavit,  but  the  only  question  calling  for  a 
report  was  whether  the  twenty-five  distributed  or 
bonus  shares  were  part  of  the  original  consideration 
paid  to  the  vendors,  or  whether  they  were  shares 
issued  by  the  company  without  consideration. 

Orosvenor  Woods,  0.(7.,  C.  E.  E.  Jenkins,  and 
Munns,  for  the  liquidator,  said  they  made  no  charge 
suggesting  fraud  or  irregularity  against  any  of  the 
respondents,  who  had  merely  been  unfortunate  in 
their  money  transactions. 

They  cited  Northumberland  Avenue  Hotel  Co.,  33 
Ch.  D.  16,  36  W.  E.  Dig.  88 ;  Ooregum  Gold  Mining 
Co.  of  India  v.  Boper,  41  W.  E.  90,  [1892]  App.  Gas. 
125 ;  BUind's  case,  [1893]  2  Oh.  612 ;  Eddyatone  Marine 
Insurance  Co.,  41  W.  E.  642,  [1893]  3  Ch.  9;  Chap- 
man's case,  43  W.  E.  553,  [1896J  1  On.  771. 

Farwell,  Q.C.,  Howard  Wright,  and  B.  J.  Parker, 
for  some  of  the  respondents. — The  vendors  agreed  to 
sell  for  seventy- five  fully  paid  up  shares,  and  those 
shares  belong  to  them,  and  there  is  nothing  to  prevent 
them  from  dealing  with  those  shares  as  they  pleased. 
They  are  entitled  to  the  seventy- five  shares,  and  the 
liquidator  has  nothing  to  do  with  how  they  deal  with 
their  own  property.  The  twenty-five  shares  formed 
part  of  the  payment  of  the  purchase  price,  and 
though  they  were  allotted  imme&ately  to  the  respon- 
dents, yet  the  legal  result  is  the  same  as  if  they  had 
been  allotted  to  the  vendors  in  the  first  instance,  and 
then  transferred  by  them  to  the  respondents : 
Garling's  case,  24  W.  E.  165, 1  Oh.  D.,  at  p.  124 ;  Postage 
Stamp  Automatic  Delivery  Co.,  41  W.  E.  29,  [1892]  3 
Oh.  566.  The  liquidator  is  estopped  by  the  statement 
in  the  certificates  from  saying  that  the  shares  are  not 
fully  paid  up. 

Byrne,  Q.C.,  and  Methold  Mf  Q.C.,  and  Hart  Eve, 
Q,G.,  and  Martelli,  Aud  Ingle  Joyce,  for  other  respon- 
dents. 

Orosvenor  Woods  replied. 


Yavqban  Williams,  J.— The  question  is  whether 
the  respondents  are  liable  to  have  their  names 
settled  on  the  list  of  contributories  in  respect  of 
certain  shares  allotted  to  them  by  the  oompany  as 
fully  paid  up,  and  alleged  to  have  been  part  of  the 
share  price  payable  by  the  company  to  the  vendors. 
The  shares  in  question  were  iJlotted  direct  by  the 
company  to  the  respondents,  but  it  is  argued  on  the 
authorify  of  Carling*s  aue,  and  I  think  rightiy, 
that  if  the  vendors  were  entitied  to  these  shares, 
and  pursuant  to  an  agreement  between  them 
and  the  respondents  the  company  at  the  vendors* 
request  allotted  the  shares  to  the  respondents,  their 
jposition  would  be  precisely  the  same  as  if  the  form 
had  been  gone  through  of  allotting  the  shares  to  the 
vendors  and  then  transferring  them  to  the  respondents. 

In  the  present  case  the  agreement  for  the  distribu- 
tion of  these  bonus  shares  was  an  agreement  between 
the  oompany  and  the  vendors,  and  not,  as  in  Carling*s 
case,  between  the  vendors  and  outsiders.  The  agree- 
ment was  duly  registered,  and  it  follows  that  no 
question  arises  imder  section  25  of  the  Oompanies 
Act,  1867.  The  real  question  is  whether  the  shares 
were  in  substance  and  in  fact  a  part  of  the  considera- 
tion which  the  vendors  were  entitied  to  receive  from 
the  company,  and  whether  there  was  really  an 
assignment  by  the  vendors  to  the  respondents,  or 
whether  the  gift  of  shares  to  tiie  respondents  was 
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not  a  gift  by  the  oompany.  It  is  dear  that  from 
whomsoever  the  responaents  received  the  shares,  they 
gave  no  consideration  for  them — it  is  not  pretended 
that  they  did.  The  consideration  relied  on  is  the 
consideration  passing  from  the  vendors  to  the 
company  under  the  registered  agreement.  I  find 
that  the  vendors  never  were  entitled  to  receive  these 
shares  as  part  of  the  price  of  what  they  sold  to  the 
company.  Even  if  they  were  entitled  to  receive 
them,  they  in  substance  and  in  fact  gave  nothinp;  for 
them.  It  is  true  that  under  the  so-called  preliminary 
contract  of  the  29th  of  October,  1888,  the  price  pay- 
able to  the  vendors  was  seventy-five  shares  out  of  a 
totttl  capital  of  one  hundred  shares,  leaving  twenty- 
five  shares  for  cash  subscription ;  but  it  always  seems 
to  me  that  to  call  such  a  document  an  agreement  is 
to  use  a  misleading  term.  It  is  not  really  an  agree- 
ment. The  company,  for  the  benefit  of  which  it  is 
supposed  to  be  created,  has  at  the  time  when  the 
document  is  executed  no  existence  at  all,  and  the 
effect  is  that  what  is  for  convenience  called  an  agree- 
ment is  in  truth  only  an  offer.  Ajb  no  invitation  to 
subscribe  for  shares  was  given  to  the  public  generally, 
this  was  in  one  sense  a  private  company,  but  not 
entirely,  because  it  was  always  contemplated  that  in 
some  shape  or  other  the  public  should  be  appealed  to 
later  on.  Some  twenty-two  or  twenty-three  friends 
of  the  vendors  undertook  to  subscribe  for  the  cash 
shares.  Shortly  before  the  first  meeting  of  the  board 
it  was  suggested  that  the  price  payable  to  the  vendors 
was  too  large. 

It  was  also  suggested  that  the  voting  power  of  the 
vendors  would  give  them  imdue  influence  in  the 
oompany,  and  that  they  as  providing  the  patents, 
and  the  subscribers  as  providing  the  cash,  ought 
to  come  into  the  oompany  on  an  equalitv  gjua  shares. 
To  carry  out  this  the  vendors  expressed  their  willing- 
ness to  give  up  twenty-five  out  of  the  seventy-five 
shares.  The  effect  of  the  resolutions  was  that  the  vendors 
gave  up  twenty-five  shares,  and  that  the  twenty- five 
shares  were  to  be  distributed  pro  rata  among  the  cash 
subscribers.  Subject  to  these  variations  it  was  re- 
solved that  the  preliminary  contract  should  be  adopted. 
[After  referring  to  eome  other  facts,  his  lordship  con- 
tinued : — ]  In  my  judgment  the  irue  share  of  con- 
sideration payable  to  the  vendors  was  fifty,  and  not 
seventy-five,  shares.  Clause  4  of  the  agreement 
of  the  28th  of  December  makes  it  clear  that  the 
vendors  had  no  right  to  call  for  the  twenty-five 
shares  except  for  distribution  among  the  cash 
subscribers,  and  that  the  distribution  was  somethinff 
insisted  upon  by  the  company.  Even  if  I  am  bound 
to  hold,  as  I  am  inclined  to  think,  that  as  a  mere 
matter  of  verbal  construction  the  vendors  on  the 
wording  of  this  contract  would  be  entitled  to  the 
twenty-five  bonus  shares  in  case  the  cash  subscribers 
refused  to  accept  them,  I  still  think  that  the  cash 
subscribers  have  received  shares  which  have  not  been 
paid  for  by  any  consideration  being  ^ven.  It  is 
quite  true  that  a  contract  has  been  registered  under 
which,  apparently,  the  vendors  gave  a  real  considera- 
tion for  these  shares — that  is,  the  property  which 
they  transferred  to  the  company ;  but  it  is  impossible 
to  arrive  at  the  conclusion  that  the  vendors  were 
willing  to  x>art  with  their  property  for  fifty  shares,  and 
that  in  respect  of  the  twenty-five  shares  no  considera- 
tion was  given  by  the  vendors  beyond  the  property 
which  they  were  content  to  sell — at  all  events,  ii  the 
cash  subscribers  should  accept  the  twenty-five  shares 
for  fifty  shares.  The  moment  you  arrive  at  the 
conclusion  that  the  vendors  were  willing  to  take  the 
fifty  shares  it  follows  that  for  the  other  twenty-five 
shares  there  was  no  consideration,  and  there  is  nothing 
in  section  25  of  the  Act  of  1867  which  is  intended  to 
legalize  the  issue  of  gratis  shares  by  a  oompany.    The 


bonus  shares    were   distributed   among  the  share- 
holders,  who  one    and  all  knew    that   the   certifi- 
cates they   reoeived  in  respect  of  such   shares  were 
certificates   of   bonus    shares,    for  which  they   had 
paid  nothing,  and  each  of  these  shareholders  seems  to 
have  given  voting  proxies  in  respect  of  these  shares. 
The  l^nus  shares  were  really  a  gift  by  the  company 
to  the  cash  subscribers.    It  is  said  that  the  company 
and  its  liquidator  are  estopped  from  saying  that  these 
shares  are  not  paid  up,  but  I  do  not  think  the  respon- 
dents  can   rely   on  this   estoppel.      No   doubt  the 
company  did  by  the  certificates  which  they  issued 
describe  these  shares  as  fully  paid,  and  no  doubt  the 
shares   were   described  as  being   distributed  by  the 
vendors  ;  but  I  think  the  circumstances  were  such  as 
to  put  the  recipients  of  each  one  of  these  bonus  shares 
upon  inquiry,  and  I  think,  moreover,  that  the  gift  of 
these  shares  by  the  oompany,  which  is  what  1  hold 
this  transaction  to  have  been  in  fact,  was  ultra  vtres, 
and  that  t^e  company  cannot  be  estopped  by  puttinff 
forward  an  untrue  description  of  the  ta^nsaotion,  and 
at  fdl  events  cannot  be  estopped  with  regard  to  shares 
given  to  persons  who  were  members  of  the  company 
at  the  time  when  the  distribution  of  bonus  shares  was 
approved  of.      I  make  an  order  as  asked  by  the 
summons. 

Solicitors,  Munm  db  Longden;  F,  0.  Mathews^ 
Browne,  &  Co,;  Freshfidda  &  WiUiama;  Lindo  &  Co,; 
Buddy  Johnson,  &  Jecka  ;  Ingle,  Cooper,  <fc  Holmes;  Q* 
E.  PhUhrick  for  BaUishiU  &  Houlditch,  Exeter. 


Q.  B.  Div.  I  T„„^  OA 

(Lord  Bussdl  of  Killowen,  C.J.  ]  "^"^^  ^' 

WiLMOT  V,  Alton  and  Another,  (a.) 

Bankruptcy — Aeaignment  of  future  payments — Bank' 
ruptcy  of  assignor — Title  of  trustee  in  bankruptcy  to 
payments  accruing  ofUr  bankruptcy  —  Bankruptcy 
Ad,  1883  (46  &  47  Vict.  c.  52),  m.  43,  44. 

An  assignment  for  value  by  a  trader  of  future  weekly 
payments  cuxruing  to  the  trader  under  a  contract  for  the 
hiring  of  property  belonging  to  the  trader  is,  as  regards 
those  payments  accruing  due  after  the  bankruptcy  of  the 
trader,  inoperative  as  against  the  trustee  in  the  bank' 
ruptcy,  and  such  assignment  does  not  pass  to  the  assignee 
t?ie  right  to  future  payments  accruing  after  the  date  of 
the  bankruptcy. 

Such  future  weekly  payments  accruing  under  such  a 
contract  are  not  **  debts.** 

Further  consideration  in  an  action  tried  by  Lord 
Bussell,  C.J.,  without  a  jury. 

His  lordship  took  time  to  consider  his  judgment, 
and  the  facts  as  stated  in  the  judgment  were  shortly 
these. 

The  question  arose  under  an  interpleader  issue  to 
determine  who  was  entitled  to  a  sum  ot  £318  186. 
brought  into  court  by  the  Blackpool  Winter  (hardens 
and  Pavilion  Co.,  Limited. 

The  claimant  (Wihnot)  claimed  under  a  charge, 
dated  the  4th  of  July,  1895,  given  to  him  by  one 
Mrs.  Buthven  (trading  as  a  costumier  under  the  name 
of  May)  and  the  defendants,  who  were  denying  the 
claimant's  right,  were  the  trustees  in  the  bankruptcy 
of  Mrs.  May. 

On  the  10th  of  June,  1895,  the  bankrupt  (Mrs. 
May),  entered  into  a  contract  with  the  Blackpool 
Winter  Ghardens  and  Pavilion  Co.,  Limited,  the  terms 
of  which  appear  in  a  letter  of  the  10th  of  Jane,  1895, 
addressed  by  the  manager  of  the  Blackpool  Go.  to 

(a.)  Beported  by  Sir  Shbrston  Bakeb^  Bart^  Bar- 
»  zister-at-Law. 


VoLXLV.       [oet  81,1896.)       THE  WEEKLY  REPORTER. 


13 


High  Ooubt. 


WrLMOT  V.  AliTON  AND  AnOTHEB. 


High  Cottbt. 


Mn.  May  or  Bathren  :  '*  I  beg  to  adknowledge 
iceeq>t  of  your  oontraot  to  supply  designs  for  the 
fartbcommg  ballet — ^namely,  'Eldorado,'  'The 
Lnd  of  Gold,'  and  'Sons  of  the  Sea/  aocording 
toiketoh.  The  terms  to  be  d&40  per  week  for  twelve 
iwb  oommeDoing  the  8th  of  fulj,  1895,  and  wigs 
Moisy  be  required  for  the  sum  of  £3  per  week  for 
tiie  Hole  period,  yon  (that  is  Mrs.  May)  to  find  all 
naierisls  and  to  keep  in  repair  during  the  run." 

Mh.  May  having  entered  into  this  contract,  gave 
tebaige  upon  it  to  one  Umpleby  for  Hie  sum  of  £loO, 
idnchehaige  is  not  now  material ;  and  being  indebted 
to  the  present  claimant  in  the  sum  of  £330,  she  gave 
n  ooUateral  seonritri^  to  him  a  charge  dated  the  4th  of 
July,  1895,  in  relation  to  which  the  question  in  this 


Thai  charge  is  under  seal,  and  it  purports  to  be 
■ade  between  the  bankmpb  of  the  one  part  and  the 
duBsnt  (Wilmot)  of  the  other  part.  It  recites  the 
ignement  with  the  Blackpool  Co.  of  the  10th  of  June, 
1895,  and  properly  describes  it  as  a  contract  by  her 
to  nrpply  the  company  with  certain  theatrical  dresses, 
ad  it  recites  the  charge  to  Umpleby  and  the  indebted- 
Mi  by  the  bankrupt  to  the  claimant,  and  then  it 
pnfidee :  "|And  it  is  witnessed  that  the'mortgagor  " 
[who is  the  bankrupt)  "for  the  consideration  afore- 
vAt  doth  hereby  charge  to  and  in  favour  of  the 
mortgagee  all  that  her  beneficial  right,  title,  and 
interest  in  the  said  recited  agreement  dated  the  lOth 
olJime,  1895,  for  securing  to  the  mortgagee  the  said 
nm  of  £330  and  interest  at  the  rate  of  5  per  cent, 
peramnun  from  the  date  hereof  when  ana  as  the 
ttid  aooeptances  "  (bills  given  by  Mrs.  May)  *'  fall 
doe,  and  in  default  of  the  mortgagor  meeting  |the 
Mne  at  maturity,  subject  nevertheless  to  the  said 
neited  ehaige  of  £150 ;  and  the  mortgagor  doth  here- 
by eoDfltitate,  nominate,  and  appoint  the  mortgagee 
M  her  lawful  attorney,  and  for  her  and  in  her  name  to 
nemd  take  such  legal  or  other  steps  as  may  be 
aeoenary  to  enforce  the  rights  of  her,  the  mortgagor, 
^Dder  the  said  recited  agreement  as  if  she  personally 
ven  doing  the  same,  we  hereby  covenanting  and 
^niog  to  ratify  and  confirm  such  act  or  acts  and  to 
weodi  other  deed,  act,  matter,  or  thing  as  may  be 
■w*ary  to   more    fully    carry    this    charge   into 

■BCt. 

%8  charge  having  been  given  to  the  claimant  on 
^  4th  of  July,  1895,  Mrs.  May,  the  mortgagor,  on 
the  13th  oi  July,  1895,  presented  a  petition ;  and 
^m  her  own  petition  a  receiving  order  was  made, 
>Bd  on  the  26th  of  July  she  was  adjudicated 
hinknipt. 

Subsequent  to  the  13th  of  July,  when  the  act  of 
"■^mptcy  was  committed,  there  became  due  from 
^  Blackpool  Co.  in  respect  of  the  supply  of  dresses 
^^  the  contract  oi  the  10th  the  sum  of 
£318 18t. 

.  Ob  tihe  6th  of  August,  1895,  notice  was  for  the  first 
^^en  by  the  claimant  of  the  fact  that  the  deed 
^  charge  of  the  4th  of  July,  1895,  had  been  executed 
*tti  iavour.  Later  (in  October,  1895)— the  dresses 
^^V  been  before  the  date  of  the  charge  supplied  to 
yB&ckpool  Go.  in  pursuance  of  the  contract,  and 
■^  been  used  by  the  Blackpool  Go.  under  the 
<QBtziet--aioney8  admittedly  became  due  by  that 
2!|*paiiy  in  reepeot  of  the  contract  of  bailment  for 
'^  The  facta  under  which  the  payments  were 
*^bj  the  company  were  not  mentioned,  nor  are 
%Bat«riaL 

J^  Blaf^pool  Co.  admitted  that  they  owed  some- 
^  (either  the  trustees  in  the  bankruptcy,  as  repre- 
{^■^  the  estate  of  the  bankrupt,  or  the  person  who 
«ii  tUi  efaarge)  the  sum  of  £318  18s.  in  respect  of  the 
■^psyable  under  the  contract  subsequent  to  the 
«te  to  whioh  the  title  of  the  trustees  in  the  bank- 


ruptcy related — ^namely,  subsequent  to  the  13th  of 
July,  1895. 

This  sum  was  paid  into  court,  and  the  question  now 
was  which  of  the  two  parties,  the  trustees  in  the  bank- 
ruptcy or  t^e  claimant  under  the  charge,  was  entitled 
to  such  sum. 

Cooper  Willis,  Q,0,y  and  Haivtin,  for  the  plaintiff. 

Bigham,  Q.C.,  H.  Reed,  Q.C.,  and  Scarlett,  for  the 
defendants. 

Cur,  adv,  vult. 

June  20.— Lord  Bussell,  G.J.  (after  stating  the 
above  facts,  his  lordship  proceeded : — )  We  have  to 
consider  what  is  tiie  proper  description  to  be  given  to 
the  weekly  payments  under  the  contract  of  the  10th 
of  June,  and  whether  in  respect  of  such  payments, 
although  payable  at  a  future  time,  they  can  be  said 
to  be  debts  or  to  assume  the  form  of  debts,  or 
whether  they  are  weekly  payments  to  be  made  from 
time  to  time,  if  the  contract  week  by  week  is  carried 
out.  The  charge  now  in  question  does  not  purport 
to  assign  the  subject  matter  of  the  contract  of  bail- 
ment to  the  Blackpool  Go.,  nor  does  it  purport  to 
assign  the  contract  itself.  It  is  merely  a  charge  of 
the  bankrupt's  rights  under  that  contract.  Under 
these  circumstances  the  question  that  now  arises  is 
which  of  these  two  claims  is  to  prevail.  It  is  clear 
that  when  this  charge  was  made  on  the  4th  of  July 
the  bankrupt,  being  then  sui  juris,  could  have  parted 
with  the  wnole  of  the  property  in  the  things  bailed ; 
this  she  has  not  done.  She  could  have  assigned  the 
contract  probably,  but  that  she  has  not  done.  What 
she  has  done  is  to  give  a  charge  on  the  property  to 
receive  such  sums  as  she  herself  would  be  entitled  to 
receive  under  the  hiring  contract.  Again,  if  the 
moneys  to  be  paid  to  her  under  the  hiring  agp:eement 
were  debts,  it  is  clear  that  she  had  the  property  in 
such  debts,  and  could  assign  them ;  but  that  u  not 
the  case  made  for  the  claimant,  and  righUy  so,  as  I 
think  it  would  be  impossible  to  say  that  these  are 
debts  "  due  or  growing  due"  within  the  meaning  of 
the  Act.  The  governing  word  in  that  section  seems 
to  me  to  be  "  debt " — ^not  a  claim  which  may  become 
a  debt,  but  one  which  is  in  fact  a  dehitum  in 
presenti,  although  it  may  be  soluendum  in/utu/ro. 

It  is  clear  that  the  plaintiff  could  not  recover  the 
£40  a  week  unless  Mrs.  May  performed  her  contract, 
and  if  she  had  failed  to  perform  the  oontraot  in  any 
particular  fas  in  not  keeping  the  dresses  in  repair)  she 
would  not  nave  been  entitl^  to  the  £40  a  week  as  a 
fixed  sum,  but  her  claim  in  such  a  case  would  have 
been  for  damages  for  breach  of  contract,  which  might 
or  might  not  have  been  represented  by  £40  per 
week.  I  therefore  come  to  the  conclusion  that  these 
are  not ''  debts,"  and  I  come  to  that  conclusion  upon 
principle,  and  upon  the  authorities,  which  I  think  are 
clear  on  the  subject — namely,  Jones  v.  Thompson,  6 
W.  B.  443,  E.  B.  &  E.  63 ;  Ex  parte  Kemp,  22  W.  R. 
462,  L.  E.  9  Gh.  App.  383 ;  EaU  v.  Pritchett,  26  W.  E. 
95,  3  a  B.  D.  215  ;  Wehh  v.  Stenton,  11  Q.  B.  D.  518, 
31W.E.I>ig.  8.  The  claimant  did  not  base  his  daim  on 
that  ground,  because  if  these  were  debts  he  ought  to 
have  given  notice  of  the  charge,  which  he  did  not  do 
until  the  6th  of  August  It  was  said  for  the  claimant 
that  the  44th  section  of  the  Bankruptcy  Act,  1883, 
particularly  sub-head  3  of  sub-section  2,  helps  the 
claimant;  but  I  think  that  that  does  not  in  any  way 
help  the  claimant.  Can  the  claimant's  titie  be  sup- 
ported on  any  other  ground  ?  After  considerable 
hesitation  I  have  come  to  the  conclusion  that  the 
claimant  does  not  make  out  a  titie,  for  this  reason — 
that  the  bankrupt  could  have  disposed  of  the  property 
in  this  contract,  or  possibly  have  assigned  the  con- 
tract itself.    She  has  not  done  either.    What  she  has 
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done  is  to  give  the  olaimant  the  right  to  use  her 
name  to  enforce  payments  whioh  she  would  be  entitled 
to  receive  under  the  contract;  but  her  right  to 
receive  these  sums  only  continued  so  long  as  she  was 
8ui  Juris f  because  the  moment  she  became  baiJcrupt 
the  title  of  the  trustee  intervened,  and  it  is  a  contract 
which  is  no  longer  hers,  the  property  comprised  in  it 
is  no  longer  hers,  and  she  can  have  no  authority  to 
charge  it  in  favour  of  anyone  as  against  the  trustees, 
or  to  charge  to  anybody  else  moneys  which  are  not 
payable  to  her,  and  to  which  in  the  event  which  has 
happened  she  has  no  right  whatever.  The  moneys  in 
question  represent  the  earnings  arising  from  the  hire 
of  property  which  by  relation  back  became  the 
property  of  the  trustees  from  the  13th  of  July,  and 
those  moneys  are  for  the  hire  of  tiie  dresses  at  a 
period  subsequent  to  the  accrual  of  the  title  of  the 
trustees. 

She  therefore  had  only  authority  to  charge  such 
payments  as  she  has  in  fact  the  right  to  receive,  a 
charge  whioh  would  have  been  effective  if  she  had 
contmued  sui  juris  ;  but  the  moment  the  bankruptcy 
occurred  her  right  to  interfere  with  the  disposition  or 
control  of  moneys  payable  under  the  contract  alto- 
gether ceased,  and  at  the  time  she  effected  this  charge 
she  had  no  property  in  these  payments  at  all.  AU 
that  she  had  was  the  expectation  of  receiving  these 
sums  for  hiring  the  dresses,  provided  the  contract 
were  carried  out  on  both  sides ;  but  the  moment  the 
bankruptcy  intervened,  at  and  from  that  moment,  as 
her  title  to  the  subject  matter  of  the  contract  ended, 
so  the  title  to  the  moneys  which  arose  from  that 
property  ceased  to  be  hers,  or  under  her  control,  or 
affected  by  any  such  charee  as  was  here  given.  I 
have  had  some  hesitation  about  this  matter  from  the 
fact  that,  to  my  surprise,  there  is  very  scant  authority 
on  the  question ;  but  I  feel  no  difficulty  in  the  matter 
as  a  question  of  principle,  as  in  principle  I  think  it  is 
governed  by  Ex  parte  Nichols,  In  re  JoneSt  31  W.  E. 
661,  22  Gh.  D.  782.  I  do  not  lose  siRht  of  the 
differences  between  the  droumstances  of  that  case 
and  of  this ;  but  I  think  the  principle  of  that  case 
governs  the  principle  of  this  case.  Here  it  is  true 
that  when  the  bankruptcy  occurred — ^there  being  tiien 
a  valid  contract  for  payment  between  the  bankrupt 
and  the  Blackpool  Co. — ^there  was  no  right  in  the 
trustees  in  bankruptcy  to  intervene  and  put  an  end 
to  the  contract ;  but  assuming  the  contract  had  been 
one  which,  in  order  to  ensure  payment  ander  it  for 
the  benefit  of  the  estate,  reqmred  some  amount  of 
work  to  be  done  or  money  expended,  the  trustees 
would  have  had  the  right  the  moment  their  title 
accrued  to  interfere  and  say  that  for  the  benefit  of  the 
estate  they  would  take  upon  themselves  the  burden  of 
carrying  out  the  onerous  part  of  this  contract.  Here 
there  does  not  appear  to  be  any  onerous  obligation  of 
any  moment  to  be  discharged,  and  there  is  nothing 
in  the  case  which  (if,  as  I  have  pointed  out,  the 
trustees  have  in  fact  the  right  to  the  benefit  of  this 
contract)  has  disentitled  them  to  come  forward  and 
assert  that  right. 

It  is  therefore  not  a  case,  in  my  view,  in  whioh  the 
trustees  have  done  anything  to  prevent  them  from 
asserting  that  right.  The  circumstances  of  this  case 
are  somewhat  different  from  those  in  Ex  parte  Nicholls, 
but  in  principle  I  think  there  is  no  substantial  differ- 
ence, and  in  fact  no  difference.  I  think  the  reason 
in  Ex  parte  Nichols  applies  to  this  case,  and  I  must 
give  judgment  for  the  defendant  on  the  short  ground 
that  the  bankrupt  by  the  deed  of  charge  charges 
future  payments  to  arise  under  the  contract  in  favour 
of  the  claimant,  but  that  her  right  so  to  charge  future 
payments  ceases  the  moment  the  title  of  the  trustees 
to  the  thing,  the  subject  matter  of  the  contract, 
ttrises.    From  that  moment  tfa«  property  vests  in  the 


trustees,  and  equally  there  vests  in  the  trustees  the 
right  to  reoeiye  the  money  which  from  time  to  time 
accrues  in  respect  of  the  property  which  has  so  pasted 
and  which  forms  a  part  of  the  esibate.  As  I  have  said, 
I  have  hesitated  in  the  conclusion  I  have  come  to,  and 
I  should  be  glad  if  there  should  be  an  appeal  in  this 
case. 

Judgment  for  defendant. 

Solicitor  for  the  plaintiff,  Henry  Beid. 

Solicitors  for  the  defendants,  John  C,  Button  <b  Co. 


May  14,  22,  1896. 


Q.  B.  Div.       \ 

(Pollock,  B.,  and  [ 

Bruce,  J.)       ) 

OUFFOBD  AND  AlTOTHEB  V.  OOHMISSIONSBS  OF  IKLAITD 

Eevenub.  (a.) 

RevenueStamp  duty — Agreement — Weekly  payments-^ 
Stamp  Act,  1891  (54  &  65  Vict.  c.  39),  Schedule. 

An  agreement  entered  into  by  the  oumer  and  manager 
of  an  hotel  provided  that  the  manager  sliould  have  the 
entire  control  of  the  business  of  the  hatd,  and  shoM 
make  certain  weekly  payments  to  the  owner.  The  agree' 
ment  tvas  not  for  a  specified  time,  but  contained  prO' 
visions  for  its  determincUion  by  either  party.  It  was 
stipulated  that  the  agreement  should  not  operate  as  a 
demise  of  the  hotel  to  the  manager,  and  should  noi  con" 
stitute  a  partnership  betwem  the  parties. 

Held,  that  tlie  agreement  was  security  for  an  indeftniie 
period  for  a  sum  of  money  payable  at  stated  periods^- 
viz,,  weekly — within  the  schedule  to  the  Stamp  Act,  1891, 
and  that  the  sum  chargeable  with  duty  was  the  amount 
of  the  weekly  payment,  and  not  the  total  sum  received 
yearly  under  the  agreement. 

Special  case  stated  by  the  Commissioners  of  Inland 
Bevenue  pursuant  to  54  &  55  Vict.  c.  39,  s.  13. 

The  instrument  presented  for  the  opinion  of  the 
commissioners  was  dated  the  29th  of  April,  1895,  and 
was  an  agreement  under  seal  relating  to  an  hotel  in 
London.  The  parties  to  tiie  agreement  were  Louisa 
Clifford,  one  of  the  appellants,  therein  called  the 
owner,  of  the  first  part,  Frank  Hawkins,  the  other 
appellant,  therein  ciuled  the  manager,  of  the  second 
jrart,  and  two  sureties  for  Hawkins  of  the  third  part 
The  material  provisions  of  the  agreement  were  as 
follows : — 

Clauses  1  and  2  provided  that  the  manager  should, 
with  the  permission  of  the  owner,  carry  on  the 
business  of  an  hotel  proprietor  at  the  hotel  from  the, 
29th  of  April,  1895,  until  the  agreement  should  be! 
determined  under  a  provision  thereinafter  contained*  | 
and  should  have  the  use  of  certain  fumitnro  and 
effects  therein,  and  provide  certain  other  goods  ani 
furniture  at  his  own  expense. 

Clause  4  provided  that,  subject  to  a  power  of  in« 
spection  and  a  provision  for  the  use  of  two  rooms  hi 
the  owner  contained  in  clause  5,  the  manager  should 
have  the  entiro  management,  conduct,  and  control  o 
the  hotel  and  busLuess  without  any  interference  bj 
the  owner,  and  should  have  the  sole  power  of  engaginj 
and  discharging  all  servants  and  other  persons  em' 
ployed  in  the  business. 

Clause  5  provided  that  the  owner  and  her  nomine 
should  have  the  exclusive  use  free  of  charge  of  a  bed 
room  and  sitting-room,  and  that  when  the  owne 
should  not  requiro  the  rooms  the  manager  should  pa] 
her  £5  a  week  in  addition  to  the  weekly  payment 
provided  by  the  next  clause. 


(a.)  Beported  by  F.  O.  Bobinsok,  Esq.,  Banister^ 
at-Law. 
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Bj  dtose  6  the  manager  was  to  be  entitled  to 
noem  the  whole  of  the  leoeipte  and  profits  of  the 
bnmen,  and  was  to  pay  all  neoessary  outgoings ;  he 
m  to  pay  the  owner  £108  ISs.  per  week  and  also,  in 
tkioame  of  the  owner,  to  pay  the  ground-rent  and 
nDt»  inforaaoe  premiums,  excise  and  other  licenses, 
lod  an  rates  and  taxes. 

Under  cluiae  25  tiie  owner  had  power  to  re-enter  on 
BSD-payment  of  any  weekly  payment  within  seven 
dtyi,  or  on  hraaoh  of  oovenants  by  the  manager. 

CSaoie  29  oontained  power  for  the  owner  if  she 
ibdd  desize  to  sell  tne  hotel  to  determine  the 
ignement  upon  giving  the  manager  one  calendar 
Bootii'a  notice. 

Gbaae  30  contained  power  for  the  owner  at  any 
time,  and  for  the  manager  after  the  expiration  of 
ttree  jsarB  to  determine  the  agreement  by  three 
etkndar  months'  written  notice. 

Qaose  33  provided  that  the  agreement  should 
ditennine  on  tne  death  of  the  manager. 

daine  35  provided  that  the  agreement  should  not 
opente  as  a  demise  of  the  hotel  and  premises  to  the 


CSrase  37  provided  that  nothing  in  the  agreement 
ooiiiined  should  constitute  a  partnership  between  the 
owner  and  manager. 

By  danse  42  the  sureties  covenanted  with  the 
oner  that  the  manager  would  perform  the  covenants 
m  tiui  agreement,  and  that  they  would  indemnify  the 
ovaer  to  the  extent  of  £500. 

He  oomndasioners,  having  regard  to  clauses  35  and 
|7iOonndered  that  they  were  precluded  from  regard- 
Bf  tiieinstmment  as  chargeable  with  the  stamp  duty, 
"theraia  lease  or  as  a  deed  of  partnership;  they 
vera  of  opinion  that  it  was  the  only  or  principal  or 
PBDaiy  seeuri^  for  the  sums  of  £5,662 168.  and  £260 
mUe  annually  respectively  for  an  indefinite  period, 
7  weekly  payments  of  £108  18s.  and  £5  respec- 
ttvdy;  that  such  sums  were  neither  interest  for  any 
inaeipal  soma  secured  by  a  duly  stamped  instrument 
jttwnt reserved  by  a  lease  or  tack;  and  that  the 
J*™«t  was  chairgeable  with  stamp  duty  under  the 
wing,  "  Bond,  covenant,  or  instrument  of  any  kind 
*moe?er  *'  in  the  first  schedule  to  the  Stamp  Act, 
UBl,with  the  duties  of  £141  12s.  6d.  and  £6  10s. 
^B^BotiTely,  being  the  ad  valorem  duty  of  28.  6d.  for 
^  £5  and  and  fractional  part  of  £5  of  the  respec- 
^aannalBumsof  £5,662  168.  and  £260,  the  sums 
F*odicaDy  payable  by  the  manager  to  the  owner ; 
•Vi]«>  mider  the  head,  <*  Deed  of  any  kind  what- 
■^  not  described  in  the  schedule  "  in  the  said  first 
"wdewith  the  duty  of  10s. 

^MQsstions  for  the  opinion  of  the  court  were 
*>jther  the  instrument  was  chargeable  with  the 
«Mi  of  £141  12s.  6d.,  £6  10s.,  and  lOs.,  in  accord- 
*tt  vith  the  assessment  of  the  commissioners,  and  if 
H  with  what  duty  the  instrument  was  chargeable. 

%fiie  schedule  to  the  Stamp  Act,  1891,  a  bond, 
l^fUit,  or^  instrument  of  any  kind  whatsoever, 
^  the  priaoipal  aeonriiy  for  any  annuity  or  for 
??■«»»  sums  of  money  at  stated  periods,  not 
■lagiBtarast  for  any  principal  sum  secured  by  a  duly 
|vped  instnunent  nor  rent  reserved  by  a  lease  or 
■tt,  ii  chargeable^  if  for  a  definite  and  certain 
m^  ao  that  the  total  amount  to  be  ultimately 
l^hle  oaa  be  asoertained,  with  the  same  ad  valorem 
f^M  ^  ^*<">^  <v  oovenant  for  such  total  amount ; 
f^  the  term  of  life  or  any  other  indefinite  period, 
2|^a  ^ity  of  2s.  6d.  for  every  £5,  and  also  for  any 

~"     '  I«rt  of  £6  of  the  annuity  or  sum  periodic&Uy 


^J'^^«wr«Mc  for  the  appellants.— The  stamp  duty 
T*^  he  aamssed  apon  the  sum  payable  weekly ; 
^i»<hs"p«iodioal  payment"  in  this  CMC.    The 


agreement  is  not  for  the  payment  of  an  annuity,  and 
there  is  no  reason  why  the  commissioners,  in  order  to 
to  ascertain  the  sum  chargeable  sho^d  have  taken 
the  weekly  payment  and  multiplied  it  by  fifty-two 
rather  than  by  any  other  figure. 

Sir  B,  B.  Firday,  S.G,  (with  him  Danckwerta),  for 
the  Commissioners.— The  oases  of  Jonea  v.  CommiS" 
sioners  of  Inland  Bevenue  and  Sweetmeat  Automatic 
Delivery  Co.  v.  Commisaioners  of  Iidand  Bevenue 
43  W.  £.  318,  [1895]  1  Q.  B.  484,  show  that  the 
decision  of  the  commissioners  is  right.  The  appel- 
lant's contention  involves  the  possibility  of  parties 
depriving  the  revenue  of  duty  by  fixing  periodical 
payments  at  the  shortest  possible  interval. 

Lawrence  replied. 

Cur.  adv.  vuU, 

POLLOOK,  B. — ^This  case  comes  before  us  upon  a 
case  stated  upon  appeal  from  a  decision  of  the  Com- 
missioners of  InlaAid  Bevenue.  They  held  that  the 
appellant  was  liable  to  pay  stamp  duty  upon  an 
instrument  which  comes  within  the  words  *'  bond, 
covenant,  or  instrument  of  any  kind  whatsoever  "  in 
Schedule  1  of  the  Stamp  Act,  1891.  Under  the  first 
sub-section  of  that  tide  a  duty  is  imposed  upon 
instruments  which  are  the  only  or  prinoipid  or 
primary  security  for  an  annuity,  or  for  any  sum 
or  sums  at  stated  periods,  not  being  interest  or 
rent;  the  sub-section  goes  on  to  deal  with  two 
classes  of  cases — the  first  where  the  amount  is 
payable  for  a  definite  and  certain  period,  so  that 
the  total  amount  to  be  paid  can  be  ascertained, 
in  which  case  the  duty  payable  is  the  same  ad 
valorem  duty  as  would  be  payable  on  a  bond  or 
covenant  for  the  total  amount;  the  second,  where 
the  payments  are  for  the  term  of  life  or  any  other 
indefinite  period,  in  which  case  the  duty  is  2s.  6d.  for 
every  £5,  and  for  any  fractional  part  of  £5  of  the 
annuity  or  sum  periodically  payable. 

The  instrument  in  the  present  case  is  an  instrument 
of  the  29th  of  April,  1895,  being  an  agreement 
under  seal  making  provision  for  the  carrying  on  of 
an  hotel,  and  it  is  made  between  Louisa  ClifiPord,  who 
is  one  of  the  appellants,  of  the  first  part,  and  Frank 
John  Hawkins,  who  is  another  of  the  appellants,  of 
the  second  part.  The  gist  of  the  thing  in  this,  that 
at  the  premises  in  question  the  manager,  Hawkins, 
is,  with  the  permission  of  the  owner,  to  carry  on  the 
business  of  notel  proprietor.  Then,  subject  to  a 
power  of  inspection  and  a  provision  for  the  use  of 
two  rooms  which  are  reserved  for  the  owner,  the 
manager  is  to  have  the  sole  control  and  manage- 
ment of  the  hotel,  and  then  there  is  a  provision  with 
regard  to  the  division  of  profits  and  so  fort^.  Then 
there  are  two  clauses,  expressly  providing  that  the 
agreement  shall  not  operate  as  a  demise  to  the 
manager  of  the  hotel,  and  that  nothing  therein 
contamed  shall  be  considered  or  taken  to  constitute 
a  partnership  between  the  owner  and  the  manager ; 
therefore  the  comuiissioners  were  unable,  and  so 
state,  to  assess  this  as  an  agreement  for  either  a 
demise  or  as  a  partnership,  and  having  so  stated,  the 
commissioners  state  that  they  were  of  opinion  that  the 
instrument  was  the  only  or  principal  or  primary 
security  for  the  sum  of  £5,662  16s.  and  £260  payable 
annually  respectively  for  an  indefinite  period  by 
weekly  payments  of  £108  18s.  and  £5  respectively, 
and  that  those  sums  were  chargeable,  or  that  the 
deed,  rather,  was  chargeable,  under  the  head,  "  bond, 
covenant,  or  instrument  of  any  kind  whatsoever,"  in 
the  first  schedule  to  the  Stamp  Act,  1891,  with  the 
duties  of  £141  12s.  6d.  and  £6  lOs.  respectively,  being 
the  ad  valorem  duty  of  2s.  6d.  for  every  £5  and 
fractional  part  of  £5  of  the  respective  annnal  sums  of 
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£5,662  166.  and  £260,  the  stuns  periodioally  payable 
by  the  manager  to  the  owner,  and  also  under  tne  head 
'*  deed  of  anjr  kind  whatsoever  not  described  in  i^e 
schedule,"  with  the  duty  of  lOs.  They  assessed  the 
duty  thereon  accordingly,  and  the  instrament  has  been 
stamped  in  conformity  with  the  assessment.  The 
appeUants,  being  dissatisfied,  appealed.  The  ground 
of  the  decision  of  the  commissioners^  is  that  this  is 
an  instrument  which  creates  payment  for  an  indefinite 
period.  That  is  true,  because  although  there  are 
provisions  in  the  deed  with  regard  to  the  death  of 
either  of  the  parties,  and  with  regard  to  a  notice 
being  given  after  a  certain  time  for  its  determination, 
until  that  is  done  the  manager,  by  clause  6,  is  to  pay 
to  the  owner  the  sum  of  £108  ISs.  per  week,  such 
weekly  payments  to  be  made  on  the  Monday  in  every 
week. 

Now  the  mode  in  which  the  commissioners  have 
dealt  with  this  payment  is  as  follows:  They  say 
the  deed  is  one  contemplating  payment  for  an 
indefinite  period,  and  that  therefore  they  are  entitied 
to  treat  it  as  if  it  were  a  yearly  annuity  or  a  yearly 
payment  to  be  made  by  a  bond  or  deed  for  an 
mdefinite  period,  the  actual  payments  being  merely 
weekly.  One  of  the  reasons  why  they  adopt  that 
view  is  this,  they  say  it  is  quite  clear  that  this  28.  6d. 
is  based  upon  the  supposition  that  it  is  a  yearly 
payment,  and  if  you  read  that  in  with  the  charging 
words  you  see  that  the  object  of  the  statute  is  to 
give  a  certain  fixed  ad  valorem  duty,  which  was  fixed 
upon  the  supposition  that  it  is  an  agreement  for  a 
yearly  period.  But  that  to  my  mind  is  rather  a 
curious  mode  of  dealing  with  an  Act  of  Parliament 
of  this  nature.  Referring  to  Maxwell  on  Statutes,  it 
is  stated  on  p.  259  of  the  first  edition  :  "  Statutes 
which  impose  pecuniary  burdens  are  subject  to  the 
rule  of  strict  construction.  It  is  a  well  setUed  rule 
of  law  that  all  charges  upon  the  subject  must  be 
imposed  by  dear  and  unambiguous  language,  because 
in  some  degree  they  operate  as  penalties.  The  sub- 
ject is  not  to  be  taxed  unless  the  language  by  which 
the  tax  is  imposed  is  perfectiy  clear  and  free  from 
doubt."  The  author  cites  several  decisions  or  dicta 
of  different  learned  judges,  and  there  is  no  doubt  as 
to  the  correctness  of  the  law  so  stated.  Of  course 
the  author  does  not  mean  to  say  that  where  the  plain 
language  of  the  statute  confers  a  tax  any  court  is  to 
construe  it  according  to  any  other  principle  than  they 
would  construe  another  statate.  Again,  the  statute 
must  be  so  construed  as  to  carr^  out  the  plain  object 
of  tiie  Act.  But  if  the  statute  is  so  indefinite  and  so 
uncertain  that  it  can  be  treated  in  two  ways,  and  that 
the  true  construction  of  it  is  open  to  two  views,  one 
more  favourable  to  the  Grown,  and  the  other  more 
favourable  to  the  subject,  then  the  latter  construction 
should  be  adopted. 

Now,  I  must  say  it  does  seem  to  me  that  a  very 
far-fetched  view  has  been  taken  by  the  commissioners 
in  the  construction  of  this  statute  in  applying  it  to 
this  particular  deed.  There  is  not  a  single  word  in 
the  deed  itself  which  contemplates  any  annual 
payments.  The  sum  to  be  paid  is  that  which 
is  first  named  in  clause  6,  and  that  is  this  sum 
of  £108  18s.  weekly,  and  there  is  no  provision  that 
points  to  any  other  than  a  weekly  payment.  If 
you  look  at  this  schedule  you  find  it  is  deiJing  in  the 
first  instance  with  an  annuity,  which  means  by  the 
very  word  an  annual  payment,  and  then  it  deals  also 
with  any  other  instrument  which  is  a  security  of  the 
same  kind  which  requires  an  annual  payment.  Then, 
secondly,  it  deals  with  an  instrument  which  provides 
for  a  payment  for  a  definite  and  certain  period 
generally ;  and  then,  thirdly,  "  the  term  of  life  or  any 
oti^er  indefinite  period,"  still  clearly  meaning  that  an 
annual  payment  is  involved  by  the  instrament ;  and 


that  I  think  is  quite  dear  when  you  find  these 
words :  '*  For  every  £6  and  also  for  any  fraotioiial 
part  of  £5  of  tiie  annuity  or  sum  periooioally  pav- 
able."  When  is  this  periodioally  payable  P  Clearly 
by  the  week  and  not  by  the  year.  Therefore,  apart 
from  authority,  it  seems  to  me  dear  that  this  is  not 
an  instrument  withm  this  section  which  can  be  treated 
as  an  annual  instrument  to  which  this  2s.  6d.  on  the 
£5  can  be  applicable  except  upon  onemn^le  payment, 
and  then  it  is  applicable  as  coming  within  the  words 
**  for  every  £5  and  also  for  any  fractional  part  of  £5 
of  the  annuity  or  sum  periodically  payable." 

Some  authorities  were  cited  to  the  contrary,  bat 
the  only  ones  I  think  that  have  any  real  bearing 
upon  the   case  are  two  cases  which    were  argaed 
and  reported  together,  one  is  Jones  v.   The  CommU- 
sioners  of   the   Inland    Revenue^  end    the    other   is 
the  Sweatmeat  Automatic  Co,  v.    The  Commisaionars 
of  the  Inland  Revenue,    The  agreement  in  the  first 
of  these  cases  was  an  agreement  between  a  theatrical 
ticket  agent  and  a   telephone  company  to  supply 
telephonic  communication  between  ine  agent's  head 
office  and  other  places,  and  the  company  under- 
took to  erect  and  maintain   in  working  order  the 
tdephonic  lines  and  all  other  necessary  apparatus, 
and  the  ticket  agent  covenanted  to  pay  by  quarterly 
instalments  in  advance  to   the   company  an  annua.! 
sum  per  line.    That  dearly  indicated  that  the  sum 
payable  was  an  annual  sum  although  it  was  provided 
that  it  should  be  paid  by  quarterly  instalments.     In 
the  otiier  case  the  agreement  was  between  a  railway 
company  and  tiie  Automatic  Co.,  whereby  the  railway 
company  agreed  to  permit  the  Automatic  Co.  to  place 
on  tiieir  j>latforms  their  machines,   and  the  Auto- 
Machine  Co.  agreed  to  pay  to  the  railway  company 
a  yearly  rent  by  equal  quarterly  payments  on  the 
usual  quarter  days.     In  both  those  cases  it  was  held 
that  the  agreement  was  a  security  for  a  sum  of  mon^ 
for  an  indefinite  period,  and  that  the  stated  periods 
were  annual  periods.    In  both  those  cases  it  seems  to 
me  that  the  decisions  were  perfectly  right,  because  the 
words  are  used  in  the  first  case  that  *'  an  annual  sum 
is  to  be  paid,"  and  in  the  second  the  words  "  yearly 
rent"  occur. 

In  the  present  case,  however,  we  find  nothing  in 
contemplation  but  a  weddy  payment,  and  it  is 
always  to  be  observed  that  by  this  Act  and  by  the 
words  '*  for  every  £5  and  also  for  any  fractional  part 
of  £5  of  the  annuity  or  sum  periodically  payable" 
the  commissioners  get  a  benefit  which  they  otherwise 
might  not  get,  that  is  to  say  there  are  a  great  many 
agreements  of  this  kind  which  are  for  a  shorter 
period  than  a  year,  which  would  not  come  within  the 
the  old  provision  for  annuity  deeds  on  which  the 
commissioners  now  get  the  2s.  6d.  upon  every  £5  for 
whatever  the  sum  may  be,  and  the  tax  is  paid  where 
otherwise  it  would  not  be.  It  seems  to  me,  therefore, 
that  the  amount  which  is  payable  every  week  is  the 
sum  that  is  properly  chargeable  and  no  other  sum. 
Therefore  the  present  assessment  cannot  stand,  but  it 
must  be  an  assessment  upon  that  weekly  payment. 

Bbxtoe,  J. — I  agree.  The  instrument  in  question  in 
this  case  is  a  security  for  sums  of  money  at  stated 
periods,  not  being  interest  or  rent.  The  sums  of 
money  payable  under  clause  6  of  the  instrament  are 
not  payable  for  a  definite  and  certain  period.  There 
is  no  term  fixed  for  the  duration  of  the  agreement 
and  there  are  many  contingendes  on  the  happening 
of  any  one  of  which  the  agreement  may  be  pat  an 
end  to.  The  agreement  is  for  an  indefinite  period, 
and  in  that  case  the  duty  is  made  payable  upon  the 
sums  periodically  payable.  The  sum  periodically 
payable  is  £108  18s.  and  it  is  upon  that  sum  that  the 
duty  should  be  dunged.    I  see  no  reasonable  ground 


VoLXLV.        [No^.  7,1896.]       THE  WEEKLY  REPORTER. 


17 


Ct.  of  Appsai..     Hood  Babbs  v.  Hbmot.— Bbnnetts  &  Co.  v.  MaoIlvjulith  &  Co.     Ct.  of  Appeal. 


for  the  contention  that  the  aggregate  of  the  periodical 
paynenta  for  a  whole  year  is  to  be  taken  as  the 
amount  upon  which  the  duty  is  to  be  assessed. 
lliere  la  nothing  in  the  words  of  the  instrument  to 
indicate  a  yearly  payment.  The'  provision  of  the 
sehedole  to  the  Act  seems  to  me  to  be  framed 
wpetamUj  with  the  view  to  include  cases  where  the 
periods  of  payment  are  less  than  a  year.  It  was 
intended  that  where  the  sum  is  secured  as  payable  for 
any  indefinite  period  though  for  less  than  a  year,  the 
doty  should  sml  be  payable  in  respect  of  the  sum 
penodicaUy  payable.  "  The  sum  periodically  pay- 
able "  must  mean  the  sum  payable  at  the  periods 
stated  in  the  instruuientb,  and  in  the  present  case 
the  periods  are  weekly  periods,  and  the  duty  must 
be  assessed  upon  the  amount  of  the  weekly  payment. 

SoHators   for  the  appellants,    Burton  ^    YeaUs,    & 
HarL 

Solicitor  for  the  respondents,   Solicitor  of  Inland 
Bevenue^ 


(Etouct  of  flppesL 


U  B.  IHv.  ) 

r,  M.B.,  and        > 
id  Bigby,  L.JJ.)  I 


Aug.  5, 1896. 


From  Q.  B.  Div. 
(Ijord  Esher, 
A.  lib  Smith  and 

Hood  Babbs  v.  Heriot.  (a) 

Fta<iiet — Security  for  costs  of  appeal — Appeal  against 
order  for  attachment — Ord,  58,  r.  15. 

Where  an  appeal  is  brought  against  an  order  for  a 
writ  of  attaehmeni,  the  court  will  not,  in  its  discretion, 
«  a  general  rule,  o^der  security  for  the  costs  of  the  appeal 
to  he  gfven, 

Applicaticm  by  the  plaintiff  that  the  defendant 
•honld  be  ordered  to  give  security  for  the  costs  of  an 
sfppeal. 

A  judge  at  chambers  having  made  an  order 
directing  a  writ  of  attachment  to  issue  against  the 
defendant,  the  defendant  appealed.  The  plaintiff, 
tbereopon  applied,  as  above,  on  the  ground  that  the 
dflfcooant  was  a  married  woman  who  had  no  separate 
pnipeity  except  property  which  she  was  restrained 
mm  anticipating. 

(hwaid,  Q.C.  {BarUey  Denniss  with  him),  for  the 
pl^tiff.— ffAiOa&fr  v.  Kershaw,  38  W.  E.  497,  44 
Ch.  D.  296,  shows  that  security  for  costs  will  be 
Sffdered  where  the  appeal  is  by  a  married  woman  who 
kss  no  separate  property  except  such  as  she  is 
restrained  from  anticipating.  The  fact  that  the 
liKttj  of  the  subject  is  involved  does  not  make  any 
Miacoee.  He  also  referred  to  In  re  Strong,  34  W.  K. 
420;  31  Cb.  D.  273. 

Maatoffue  Shearman,  for  the  defendant,  was  not 
edlsd  npon. 

Lofd  EsHBB,  M.B.— By  ord.  58,  r.  15,  the  Court 
ei  Appeal  can  under  special  drcumstanoes  order 
sesnity  for  the  costs  of  an  appeal.  If  there  are  no 
special  circnmstances  the  court  cannot  make  any 
Older.  It  has  been  held  that  poverty  or  inability  to 
pay  oosts  is  a  special  circumstance ;  but  even  if  special 
dtoDBstaooes  exist,  the  court  must  consider  whether 
it  will,  in  its  discretion,  exercise  the  power  given  to  it. 
ForiastaDee,  the  oourt  has  said  that  if  the  applica- 
tion is  made  too  late  it  will  not  make  the  order, 
tkoogh  a  case  of  porerty  is  made  out.    We  have  here 

(«.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister- 
at-Law. 


an  order  to  attach  the  defendant,  from  which  order 
the  defendant  is  now  appealing.  The  order  affects 
her  liberty.  Assuming  that  special  circumstances  are 
made  out,  no  authority  has  been  cited  to  the  effect 
that  the  court  is  obliged  to  order  security  to  be 
given.  Where  the  liberty  of  the  appellant  is  in 
question,  or  where  the  order  under  appeal  will  subject 
the  appellant  to  highly  penal  consequences,  the  court 
will  not  as  a  general  rule  order  security  for  the  costs 
of  an  appeal  to  be  given.  The  case  of  In  re  Strong  is 
a  high  authority  for  that  proposition.  Lindley,  L.J., 
there  said  that  **  such  an  order''  (an  order  to  strike 
a  solicitor  off  the  rolls)  **  is  of  a  highly  penal  charac- 
ter, and  it  may  well  be  that  the  court  will  allow  him 
to  appeal  from  it  without  giving  security,"  and  Fry^ 
L.J.,  asked :  '*  Has  it  not  been  said  by  the  Court  of 
Appeal  that  it  will  be  slow  to  order  security  for  costs 
where  a  solicitor  appeals  from  an  order  striking  him 
off  the  rolls  ?  "  The  present  case  is  an  appeal  from  an 
order  to  attach  the  defendant,  and  we  say  that,  in 
exercising  our  discretion,  as  the  liberty  of  the 
subject  is  in  question  we  shall  not  make  an  order  for 
security  to  be  given. 

A.  L.  Smith  and  Bigby,  L.  JJ.,  concurred. 

Application  refused. 

Solicitors  for  the  plaintiff.  Hood  Barrs  &  Co, 

Solicitors  for  the  defendant,  Rye  &  Eyre, 


.  I        Aug.  3,  1896. 


From  Q.  B.  Div. 
(A.  L.  Smith  and  Bigby,  L.JJ.)  J 

Bennetts  &  Co.  v,  MacIlwbaith  &  Co.  (a.) 

Practice  —  Parties  —  Adding    defendants  —  Alternative 
rtlief--R.  S,  C,  1883,  ord.  16,  rr.  7,  11. 

The  plaintiffs,  who  were  shipowners,  instructed  the 
defendants,  who  were  shipbrokers,  to  procure  a  charter. 
The  defendants  effected  a  charter  in  the  name  of  B„  P  , 
&  Co.,  as  charterers.  Default  was  made  in  loading  the 
chartered  cargo,  B,,  P.,  <fc  Co,  having  asserted  t?iat  the 
defendants  had  acted  without  their  authority,  the  plain^ 
tiffs  commenced  an  action  against  the  defendants  for 
breach  of  warranty  of  authority.  It  subsequently  ap- 
peared that  the  defendants  probably  had  authority  to 
make  the  charter  on  behalf  of  B,,  P.,  <fe  Co, 

Held,  that  the  plaintiffs  were  entitled  to  an  order 
adding  B,,  P,,  &  Co,  as  defendants  to  the  action. 

Appeal  from  an  order  of  Collins,  J.,  adding  certain 
persons  as  defendants  to  the  action. 

The  facts  of  the  case  and  the  aigument  sufficiently 
appear  from  the  judgment  of  A.  L.  Smith,  L. J. 

Bigham,  Q,C,,  and  Leek,  for  the  defendants. 

Joseph  Walton,  Q.C,  and  H.  F,  Boyd,  for  the 
plaintiffs. 

Cur.  adv,  vult. 

August  3.— A.  L.  Smith,  L.J.,  read  the  following 
judgment. — This  is  an  appeal  against  an  order  of  my 
brother  Collins,  adding  Bums,  Philp,  &  Co.,  as 
defendants  in  the  action.  The  facts  are,  shortly, 
these.  The  plaintiffs  are  shipowners,  and  they 
obtained,  as  they  allege,  a  charter  for  their  ship  for 
a  homeward  voyage  from  Sydney  to  London.  They 
say  that  their  ship,  pursuant  to  such  charter, 
proceeded  to  Sydney  to  load  the  chartered  cargo, 
which  was  not  supplied,  whereby  they  suffered 
damage,  for  which  they  bring  this  action.  Now,  the 
plaintiffs    were   in    doubt    from    whom   they   were 

(a.)  Beported  by  F.  G.  Ruckbr,  Ksq.,  Barristei-at- 
I/aw. 
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entitled  to  obtain  redress  for  the  non-loading  of  this 
cargo,  whether  from  Boms,  Philp,  &  Co.,  the  osten- 
sible charterers,  or  from  MaoIlwraith  &  Co.,  the 
brokers  who  effected  the  charter,  inasmuch  as  Bums, 
Philp,  &  Co.,  asserted  that  MaoIlwraith  &  Co.  had 
no  authority  from  them  to  fix  them  with  the  charter. 
In  these  circumstances  the  plaintiffs  issued  a  writ 
against  Macllj^aith  &  Co.  for  representing  that  they 
had  authority  to  enter  into  the  charter  for  Bums, 
Philp,  &  Co.,  whereas  they  had  not.  The  plaintiffs  in 
their  statement  of  claim  set  out  two  other  alternative 
causes  of  action  against  MaoIlwraith  &  Co.,  but  upon 
the  afiidavits  it  is  clear  that  the  above  is  the  only 
cause  of  action  upon  which  they  in  reality  rely 
against  MaoIlwraith  &  Co.  It  turns  out  upon 
discovery  of  documents  that  it  is  probable  that  Bums, 
Philp,  &  Co.,  did  give  authority  to  MaoIlwraith  & 
Co.  to  bind  them  with  the  charter,  and  in  these 
circumstances  the  plaintiffs  seek  to  add  Bums,  Philp, 
&  Co.,  as  defendants,  and  Collins,  J.,  made  the 
order  under  Ord.  16,  r.  1 1.  That  rule  I  need  not  read ; 
it  deals  among  other  things  with  joining  and  adding 
of  parties.  But  I  will  read  rule  7  of  ordei  16,  which 
is  as  follows :  **  Where  the  plaintiff  is  in  doubt  as  to 
the  person  from  whom  he  is  entitled  to  redress,  he 
may  in  such  manner  as  hereinafter  mentioned,  or  as 
may  be  prescribed  by  any  special  order,  join  two  or 
more  defendants*  to  tiie  intent  that  the  question  as  to 
which,  if  any,  of  the  defendants  is  liable,  and  to  what 
extent,  may  be  determined  as  between  all  parties.*' 

It  is  said  that  the  learned  judge  had  no  jurisdiction 
to  make  the  order.  If  he  had  jurisdiction  I  cannot 
doubt  that  he  has  rightly  exercised  his  discretion  in 
making  the  order.  The  redress,  it  will  be  seen,  is 
sought  against  two  persons,  but  the  right  to  it  arises 
out  of  one  common  transaction.  Now  this  very  point 
was  expressly  decided  in  the  year  1877  in  this  court 
by  Cockbum,  C.J.,  and  Mellish,  Baggallay,  and 
Bramwell,  L.JJ.,  in  the  case  of  Honduras  Railway 
Co,  V.  Tucker,  26  W.  R.  310,  2  Ex.  D.  301,  under 
ord.  16,  r.  6,  which  was  the  equivalent  of  the  present 
ord.  16,  r.  7.  There  can  be  no  doubt  as  to  this. 
Again  in  the  year  1888,  in  Maasey  v.  Heynea,  36 
W.  R.  834,  21  Q.  B.  D.  330,  this  court  held  that, 
where,  as  in  the  present  case,  an  action  was  brought 
against  agents  in  this  country  for  breach  of  warranty 
of  authority,  the  foreign  principals  were  proper 
parties  to  be  joined  as  co-defendants.  It  is  clear  that 
these  two  cases  are  conclusive  authorities,  if  they  have 
not  been  overruled,  to  show  that  my  brother  Collins 
in  the  circumstances  of  this  case  had  jurisdiction  to 
make  the  order  he  did ;  but  it  is  said  that  these  cases 
are  no  longer  law,  and  that  the  House  of  Lords  in  the 
case  of  Smurthwaite  v.  Hannay^  43  W.  R.  113,  [1894] 
A.  C.  494,  has  overruled  them.  It  is  said,  and  with 
truth,  that  the  House  of  Lords  decided  in  Smurthwaite 
V.  Hannay  that  ord.  16,  rr.  1  and  4,  do  not  apply  to 
joiuder  of  separate  causes  of  action,  but  only  to 
juinder  of  parties,  and  if  the  question  in  the  above- 
mentioned  cases  had  arisen  under  rule  1  or  rule  4  of 
order  16,  or  if  this  case  had  arisen  under  those  rules, 
I  must  find  should  have  held  that  the  two  cases  had 
been  overruled,  and  that  this  order  could  not  have 
been  made.  But  it  will  be  seen  that  the  House  of 
Lords  never  dealt  with  nor  even  alluded  to  rule  7  of 
order  16,  which  is  a  very  different  rule  from  rules  1 
and  4  of  that  order,  nor  was  a  case  similar  to  the 
present  then  before  it,  and  the  House  consequently 
never  referred  to  rule  7,  nor  to  the  two  cases  above 
mentioned.  In  these  circumstances  I  have  oome  to 
the  conclusion  that  the  two  above-mentioned  cases 
have  not  been  overruled  and  that  rule  7  of  order  16 
stands  unimpeached.  These  cases  still  stand.  I  am 
bound  by  them,  and  I  think  them  rightly  decided.  I 
think  this  appeal  must  be  dismissed  with  costs. 


RiOBY,  L.J.,  concurred* 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  IT.  A,  Crump  A  Son. 

Solicitors  for  the  defendants,  Lowl^s  &  Co, 


July  23,  1896. 


From  Chan.  Div.     \ 

{lindley.  Lopes,  and  > 

Rigby,  L.JJ.)       ) 

In  re  PoLLA.BD'8  SETTLEMENT,  (a.) 

Married  woman  ^Restraint  on  anticipcUion — Power  of 
court  to  remove  restraint,  wlien  eocercised — Convey ^ 
ancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict, 
c.  41),  s.  39. 

Though  the  words  **  where  it  appears  to  the 
court  to  he  for  her  [the  married  ^voman^s']  benefit^'*  in 
sectioti  39  of  the  Conveyancing  Act,  1881  {which  enables 
the  court  to  bind  tfie  interest  of  a  married  woman  in  any 
property,  notwithstanding  that  she  is  restrained  from 
antimpation),  are  not  to  be  construed  as  applying  only  to 
pecuniary  benefit,  yet  the  court  will  not  exercise  its  power 
under  that  section  unless,  when  all  the  circumstances  of 
the  case  are  considered,  a  good  case  is  made  out  for  so 
doing. 

Decision  o/Chitty,  J.,  44  W,  R.  474,  affirmed. 

Appeal  from  a  decision  of  Chitty,  J.,  (reported  44 
W.  R.  474,  where  the  facts  will  be  found  stated). 
After  the  date  of  that  decision  the  prosecution  against 
the  married  woman  was  withdrawn,  and  Chitty,  J., 
thereupon  refused  to  make  any  order  to  enable  her 
to  provide  for  the  costs  of  the  prosecution. 

Farwell,  Q.C,  and  Johnston  Edwards,  for  the 
appellaot,  referred  to  Lowtfier  v.  Bentinck,  23  W.  R. 
156,  L.  R.  19  Eq.  166;  In  re  Kershaw's  TrusU,  16 
W.  R.  963,  L.  R.  6  Eq.  322 ;  and  section  39  of  the 
Conveyancing  Act,  1881.  [Lopes,  L.J.,  referred  to 
Hodges  v.  Hodges,  30  W.  R.  483,  20  Ch.  D.  749.] 

Bartley  Dennisf,  for  the  trustees  of  the  settlement 

LmDLEY,  L.J. — I  do  not  think  we  ought  to  accede 
to  the  application  in  this  case.  I  do  not  think  the 
leamed  judge  below  ever  said  that  the  words  **  for 
her  benefit "  in  section  39  of  the  Conveyancing  Act 
must  in  all  oases  be  confined  to  pecuniary  benefit ; 
nor  do  we  say  that.  I  do  not  see  why  we  should  tie 
ourselves.  But  I  cannot  help  feeling  that  what 
Chitty,  J.,  has  held  is  quite  right,  and  that  we 
cannot  add  anything  to  the  force  of  what  he  said. 
His  remarks  are  as  follows :  **  Recently  attempts  are 
being  made  by  married  women  who  have  got  into 
debt  through  extravagance  to  endeavour  to  obtain  in 
chambers  orders  for  the  removal  of  the  restraint.  If 
judges  in  chambers  yield  to  applications  like  the 
present,  the  result  can  easily  be  forecasted  by 
solicitors.  The  married  woman  has  only  to  involve 
herself  in  difficulties  and  make  piteous  affidavits. 
Directly  such  a  system  as  that  got  into  vogue  the 
married  woman  woidd  be  able  to  force  the  hands  of 
the  court,  and  in  effect  destroy  the  restraint  on 
anticipation." 

I  think  if  we  were  to  aocede  to  this  application  it 
would  be  a  very  bad  precedent,  and  1  am  quite 
against  doing  such  a  thing. 

Lopes,  L.  J. — I  am  entirely  of  the  same  opinion. 
I  do  not  say  that  *' benefit"  means  only  peouniary 
benefit,  but  I  am  perfectly  dear  that  if  we  were  to 
accede  to  this  appucation,  we  should  be  doing  very 

(a.)  Reported  by  R.  C.  Maokekzie,  Esq.,  Bacrister- 
at-Law. 
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KriooB  mischief,  and  that  it  would  lead  to  those 
ecmaeqiieiicea  which  are  anticipated  by  Chitty,  J.,  I 
eatirefy  agree  with  every  wora  said  by  the  learned 

BiOBT,  L.J. — The  legislature  has  said  that  such  an 
order  am  is  here  asked  for  may  be  made  where  it 
appears  to  be  for  the  "  benefit "  of  married  woman. 
We  have  certainly  no  power  to  alter  the  Act  so  as 
mstaad  of  "benefit"  to  read  "pecuniary  benefit'*; 
but  in  this  particular  case  I  think  that  on  the  facts 
ken  stated  it  would  be  entirely  wrong  to  grant  such 
in  application. 

Appeal  dumiued* 

Soliciftofrs,  Hood  Barrs  A  Co, 


From  Chan.  DiT.        i 
(lindley,  Kay,  &  A.  L.  {  March  18,  19,  1896. 

Smith,  liJJ.)  ) 

Lyons  &  Sons  <;.  Wilkins.  (a.) 

Trwie  union — Strike — Picketing — Conspiring  to  induce 
persons  not  to  enter  into  amtracts — **  Watching  or 
hftttfivg  " — Interlocutory  injunction  —  Trade  Union 
Aet,  1871  (34  <jfe  35  Vict.  c.  31).  s,  2— Conspiracy  and 
Ptoiettion  of  Property  Act,  1875  (38  <fe  39  Vict,  c,  86), 
«f.  3,  7. 

Watehtng  or  besetting  the  works  or  place  of  business  of 
fli  employer  for  the  purpose  of  persuading  or  otherwise 
frtsetding  persons  from  working  for  him^  or  for  any 
except  mer^y  to  obtain  or  communicate  informa- 
is  illegal  within  the  meaning  of  section  7  of  the 
Vsmapiraey  and  Protection  of  Property  Act,  1875,  and 
wtU  be  retirained  by  interlocutory  injunction. 

Hie  plaintiffii  were  a  firm  of  leather  bag  and  port- 
waiitran  manufacturers.  The  defendants  were  the 
■eretary  and  one  of  the  committee  of  a  trade  union 
edkd  the  Amalgamated  Trade  Society  of  Fancy 
Lsattier  Workers. 

nuucations  passed  between  the  plaintiffs  and 
dsffendants  witn  reference  to  the  terms  of  the 
^  employment  of  their  workpeople ;  subse- 
fantly,  a  strike  was  ordered  by  the  trade  union, 
^eaAj  to  obtain  an  xocrease  of  the  workmen's  wages 
~  partly  with  the  object  of  putting  an  end  to  the 
eoft  of  paying  some  persons  according  to  piece- 
and  some  according  to  time. 
The  trade  nnion  had  picketed  the  plaintiffs'  works 
m  the  naual  way.    They  had  also  called  out  on  strike 
ths  workmen  of  one  Sheen  thai,  another  manufacturer, 
vith  whom  they  had  no  quajrel,  solely  because  he 
tt  work  ior  the  plaintiffs ;  they  hud  also  picketed  his 
ifaop,  and  bad  threatened  to  pursue  the  same  course 
■paet  another  manufacturer  if  he  did  work  for  the 
fiiiBtii&k     One   of  the  pickets  had  told  Sboenthal 
Ifatt  they  were  determined  to  ruin  the  plaintiffs  if  tiiey 
od  not  give  in. 

The  picketa  were  provided  by  the  defendants  with 
a  card,  and  they  were  instructed  to  accost  the  work- 
people, and  to  uiow  them  and  give  them  copies  of  the 
CBO.    It  was  as  follows : 

"Dear  Sir, — ^Tou  are  hereby  requested  to  abstain 
ins  taking  work  from  Messrs.  Lyons  &  Sons,  .  .  . 
pading  a  dispute.  Members  are  also  requested  to 
■K  their  influence  to  keep  non-society  men,  stitchers, 
■iiliiuiiis.  Ac,  from  applying  for  work  until  the 
dmte  is  settled." 

The  plaintiib  applied  by  motion  for  an  interlocu- 
tsy  injunction   to   restrain   the    defendants    from 

(«.)  Bsported  hy  W.  Shallcross  Goddabd,  Esq  , 
Banister-at-Law . 


unlawfully  and  maliciously  procuring  any  persons 
who  had  entered  into  contttMts  with  the  plaintiffs  to 
break  their  contracts,  and  from  unlawfully  and 
maliciously  inducing  or  conspiring  to  induce  persons 
not  to  enter  into  contracts  with  the  plaintiffs ;  and 
also  to  restrain  lib^,  and  for  damages. 

On  the  hearing  of  the  motion.  North,  J.,  made 
an  order  restraining  the  defendants  from  maliciously 
inducing  or  conspinng  to  induce,  persons  not  to  enter 
into  contracts  with  the  plaintiffs. 

His  lordship  was  of  opinion  that  as  only  one  case 
of  breach  of  contract  had  been  put  in  evidence,  no 
case  for  an  interlocutory  injunction  had  been  made 
out  under  that  head,  nor  had  any  libel  been  proved 
such  as  would  justify  the  granting  of  an  injunction. 

The  defendants  appealed. 

C,  E,  E,  Jenkins,  for  the  appellants.— I  am  entitied 
te  persuade  a  person  not  to  enter  into  a  contract  with^ 
a  i£ird  person,  as  the  law  now  Stands,  and  if  I  do  not 
act  maliciously  I  am  entitled  to  conspire  and  combine 
to  do  that.  I  rely  upon  Mogul  Steamship  Co,  v. 
McGregor,  Gow,  A  Co,,  40  W.  R.  337,  [1892]  A.  C.  25, 
where  it  was  held  that  the  acts  of  the  defendants  were 
not  unlawful,  and  that  an  action  for  conspiracy  would 
not  lie.  The  decision  in  that  case  shews  that,  though 
the  net  result  of  the  acts  complained  of  may  be 
damage  to  the  plaintifiBs,  the  court  will  not  interfere 
provided  that  there  has  been  no  malicious  intention 
to  injure  the  plainti&.  To  go  out  on  strike  is 
perfectly  legal;  it  is  the  only  way  that  workmen 
have  of  protecting  themselves.  And  picketing  per 
se,  without  intimidation,  is  also  legal.  In  Trollops 
V.  London  Building  Trades  Federation,  72  L.  T. 
N.  S.  342,  43  W.  R.  Dig.  95,  the  ground  for  re- 
straining the  publication  of  the  black  list  was  because 
of  the  intimidation.  [A.  L.  Smith,  L.J. — Why, 
are  you  not  within  section  7,  sub-section  4,  of  the 
Conspiracy  and  Protection  of  Property  Act,  1875, 
which  makes  '*  watching  or  besettiug  "  the  residence 
or  place  of  business  of  another  person  an  illegal 
act  ?]  There  is  a  saving  clause  to  that  section,  and, 
moreover,  that  raises  a  question  of  criminal  law. 
These  pickets  may  have  rendered  themselves  amen- 
able to  the  criminal  law  by  committing  a  misdemean- 
our; but  that  is  not  the  point  at  issue  here.  The 
Act  of  1875  has  nothing  to  do  with  the  case.  If  the 
plaintiffs  have  a  remedy  under  the  statute,  then  they 
should  have  proceeded  thereunder.  I  rely  on  the 
observations  of  the  Court  as  to  intimidation  in  Connor 
V.  Kent,  [1891]  2  Q.  B.  545,  40  W.  B.  Dig.  146.  The 
defendants  can  justify  what  they  have  done,  both 
under  the  Act  and  independentiy  of  it.  Their  object 
is  to  protect  themselves.  A  combination  in  restraint 
of  trade  is  not  unlawful  at  common  law  if  it 
is  for  the  benefit  of  the  traders,  Jenkinson  v.  Nield, 
8  T.  L.  B.  540.  That  case  was  decided  on  the 
autiiority  of  the  Mogul  case.  As  regards  Sboenthal, 
it  is  true  that  the  defendants  are  putting  pressure  on 
1dm.  They  are  inducing  him.  But  it  is  not  forcibly 
in  any  legal  sense,  and  he  is  not  complaining. 
This  sort  of  case  ought  not  to  be  decided  on  a  mere 
interlocutory  application.  North,  J.,  based  his 
judgment  on  Flood  v.  Jackson,  43  W.  R.  453,  [1895] 
2  <X  B.  21.  But  if  malice  is  reHed  on,  it  is  a 
question  of  fact  for  the  determination  by  a  jury,  as 
was  said  by  Lord  Esher  in  that  case — see  also  on  tiiis 
point  Bonnard  v.  Perryman,  39  W.  R.  436,  [1891]  2 
Ch.  269.  It  is  not  right  that  this  sort  of  dispute 
should  be  decided  on  affidavit  evidence.  This  is  not 
the  tribunal  that  should  be  invoked.  This  court 
ought  not  to  be  made  the  tribunal  to  decide  trade 
disputes  when  the  legislature  has  pointed  out  the 
tribunal  to  which  resort  should  be  had.  Picketing 
is  legal,  and  by  implication  is  legalised  by  statute, 
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except  so  far  aa  it  is  rendered  illegal  by  section 
7  of  the  Act  of  1875.  If  the  court  is  prepared 
to  hold  that  all  picketing  is  illegal,  then  my  case  is 
gone ;  if  it  holds  that  only  picketing  under  section  7 
is  illegal,  it  is  not  its  function  on  an  interlocutory 
motion  to  say  that  this  picketing  comes  within 
section  7. 

Section  3  of  the  Conspiracy  and  Protection  of  Pro- 
perty Act,  1875,  enacts :  "  An  agreement  or  combina- 
tion by  two  or  more  persons  to  do,  or  procure  to  be 
done,  any  act  in  contemplation  or  furtherance  of  a  trade 
dispute  between  employers  and  workmen  shall  not  be 
indictable  as  a  conspiracy  if  such  act  committed  by  one 
person  would  not  be  punishable  as  a  crime.  .  .  ." 
By  section  7 :  **  Every  person  who,  with  a  view  to 
compel  any  other  person  to  abstain  from  doing  or  to 
do  any  act  which  such  other  person  has  a  legal  right 
to  do  or  abstain  from  doing,  wrongfully  and  without 
legal  authority — 1.  Uses  Tiolence  to  or  intimidates 
such  other  person,  or  his  wife  or  children,  or  injures 
his  property ;  or  2.  Persistently  follows  such  other 
person  about  from  place  to  place ;  or  3.  Hides  any 
tools,  clothes,  or  other  property  owned  or  used  by 
such  other  person,  or  deprives  him  of  or  hinders  him 
in  the  use  thereof ;  or  4.  Watches  or  besets  the  house 
or  other  place  where  such  other  person  resides,  or 
works,  or  carries  on  business,  or  happens  to  be,  or 
the  approach  to  such  house  or  place ;  or  5.  Follows 
such  other  person  with  two  or  more  other  persons  in 
a  disorderly  manner  in  or  through  any  street  or  road, 
shall,  on  conviction  thereof  by  a  court  of  summary 
jurisdiction,  or  on  indictment  as  hereinafter  men- 
tioned, be  liable  either  to  pay  a  penalty  not  exceeding 
twenty  pounds,  or  to  be  imprisoned  for  a  terui  not 
exceeding  three  months,  with  or  without  hard 
labour.  Attending  at  or  near  the  house  or  place 
where  a  person  resides,  or  works,  or  carrier  on 
business,  or  happens  to  be,  or  the  approach  to  such 
house  or  place,  in  order  merely  to  obtain  or  com- 
municate information,  shall  not  be  deemed  a 
watching  or  besetting  within  the  meaning  of  this 
section.*' 

Levettj  Q.Ct  and  Ward  Coldridge,  for  the  respon- 
dents, were  not  called  upon. 

LiNDLEY,  L.J. — The  question  in  this  case  is  un- 
doubtedly an  extremely  important  one.  One  cannot 
help  seeing  what  the  real  fight  is,  and  I  think  that 
we  have  got  the  facts  in  such  a  shape  that  they  are 
not  really  in  controversy.  What  appears  to  me  to 
be  doing  is  this.  The  plaintiffs,  Messrs.  Lyons, 
make  leather  goods  and  employ  workmen  to  make 
tbem  up  for  them  at  certain  wages.  They  also 
have  a  person  of  the  name  of  Shoenthal  making 
things  up  at  home  and  employing  other  people  to 
do  that,  and  then  bringing  them  to  the  plain- 
tiffs' place.  Shoenthal  is  what  they  call  an  *' out- 
worker." He  is  not  an  ordinary  workman  in  the 
employ  of  the  plaintiffs,  except  in  that  sense.  Now, 
disputes  have  arisen  between  Messrs.  Lyons  and 
their .  workmen,  and  the  work-people  have  gone 
to  their  trade  union,  and  the  trade  union  have  tali  en 
up  the  cause  of  the  work-people,  and  up  to  a  certain 
point  it  appears  to  me  that  they  have  done  nothing 
which  is  wrong.  But  ultimately  they  have  done 
some  things  which  appear  to  me  to  be  wrong. 
They  have  in  the  first  place  withdrawn  the  work- 
people of  Shoenthal  in  order  to  prevent  him  from 
working  for  Messrs.  Lyons,  or,  in  other  words, 
they  have  been  trying  to  hit  Messrs.  Lyons  through 
Shoenthal  in  that  way,  and  they  have  picketed 
Messrs.  Lyons'  place  of  business  by  besettmg  and 
watching  that  place  of  business  for  a  purpose  and 
with  an  object  which  is  not  admissible  under  the  Act 
of  Parliament  to  which  I  will  refer  presently.      That 


is  the  short  outline,  and  I  think  that  the  undisputed 
facts  prove  it. 

I  do  not  think  that  it  is  necessary  to  go  at  length 
into  the  affidavits  or  to  refer  to  Messrs.  Kenway, 
Dawson,  &  Scott's  evidence,  but  I  take  the  report  of 
the  trade  union  themselves,  and  what  I  have  alluded 
to  is  really  not  in  dispute  at  all.    The  report  which 
they  have  issued  contains  this:    ** Previous  to  the 
receipt  of  a  certain  reply  Mr.  Lyons  thoug:ht  fit  to 
summarilv  discharge  Mr.  Thompson"  (that  is  one  of 
his  complaining  workmen).     **  By  the  previous  in- 
structions of  the  committee  the  shop  was  struck,  the 
piece-workers  finishing  up,    and    the    time-workers 
giving  notice,  altogether  seventeen  leaving  the  firm. 
The  shop   has  been  picketed  "  (that  is  Lyons'  shop), 
'*  and  members  are  requested  to  do  all  in  their  power 
to  bring  the  matter  to  a  successful  conclusion.    It  has 
also  been  found  necessary  to  withdraw  the  members 
from  Shoenthals',  Finsbury-market,  as  this  man  is  an 
outworker  of  Lyons  &  Sons,  three  hands  leaving  him." 
Then  tihey  say,  '*  Of  the  twenty  hands  thus  drawn  oat 
twelve  have  obtained  work  elsewhere,"  and  so  on. 
With  regard   to  the  picketing,  what  they  have  been 
doing  is  not  in  dispute.     What  they  have  been  doing 
is  that  they  have  been  placing  a  few  men  about  the 
plaintiffs'  works  and  telling  them  to  show  this  card 
and  accost  work-people.  It  is  headed :  * '  Amalgamated 
Trade  Society  of  F»ncy  Leather  Workers,  Affiliated 
to  London  Trades  Council,  *  White  Swan,'  Temple- 
street,  E.O.    Dear  Sir, — You  are  hereby  requested  to 
abstain  from  taking  work  from  Messrs.  J.  Lyons  & 
Sons,    Redcross-street,    E.G.,    pending    a     dispute. 
Members  are  also  requested  to  use  their  influence  to 
keep  non -society  men,  stitchers  and  machinists,  &c., 
from  applying  for  work  until  the  dispute  is  settled.*' 
The  consequence  of  these  proceedings  is  that  the  trade 
union  are,  in  effect,  preventing  Messrs.  Lyons  from 
carrying  on  their  business  upon  such  terms  as  they 
and  their  work-people  may  mutually  agree  upon.    Of 
course  one  sees  the  difficulty  in  which  all  these  trade 
unions  are.      Trade  unions,   which  were  considered 
illegal,    have    now    been    legalized,    at    all    events 
so   far   as   the   doctrines   as    to    restraint   of    trade 
are  concerned,  and  a  strike  can  b<)  conducted    up 
to    a    certain   point    with    perfect    legality.      That 
is  to  say,   persons  can  not  only  decline   individu- 
ally   to    work    for    a    master    except    upon    terms 
which  the  workmen  desire  to  obtain,  but  they  can 
combine  to  do  that.     They  can  combine  to  leave 
him ;  they  can  strike  unless  he  will  raise  the  wages 
up  to  what  they  desire;  and  trade  unions  which 
assist  them  in  withdrawing  their  own  labour,  and 
declining  to  work,  and  which  assist  them  in  support- 
ing themselves  during  the  strike,  can  legally  do  so. 
Then  comes  this  difficulty,   and  this  is  a  difficulty 
which  is  as  well  known  to  those  who  conduct  trade 
unions  as  it  is  to  the  masters  and  to  all  persons  who 
have  experience  in  these  disputes:   **If  that  is  aU 
that  we  can  do  we  may  be  defeated  by  the  masters 
making  arrangements  with  other  people  who  may  be 
willing  to  work  for  them,  either  by  taking  the  work 
away  or  working  for  less  wages  than  we  think  is 
right,  and  unless  we  can  stop  that  our  strike  may  be 
ineffective."     There  comes  the  stmggle.     Now  Par- 
liament has  not  yet  conferred  upon  trade  unions  the 
power  to  coerce  people,  and  to  prevent  people  from 
working  for  whomsoever  they  like,  upon  any  terms 
that  they  like ;  and  yet  in  the  absence  of  such  a  power 
it  is  obvious  that  a  strike  may  not  be  effective,  and 
may  not  answer  its  purpose.     Of  course  it  depends  on 
circumstances.     Some  strikes  are  perfectly   effective 
by  virtue  of  the  mere  strike,  and  other  strikes  are  not 
effective  unless  the  next  step  can  be  taken,  and  unless 
other  people  can  be  prevented  from  taking  the  plaoe 
of  the  strikers.    That  is  the  pinch  of  the  case  in  trade 
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ditpntes,  and  until  Parliament  confers  on  trade  anions 
the  power  of  saying  to  other  people,  '*  You  shall  not 
mk  upon  terms  whioh  you  shaU  agree  with  those 
vho  are  desirous  of  employing  you,"  trade  unions  are 
exceeding  their  power  when  they  take  steps  and 
endesFonr  to  compel  people  not  to  work  on  such 
tenns  as  they  choose  to  make.  I  need  hardly  say 
that  up  to  the  present  moment  any  such  power  as 
that  does  not  exist.  By  the  law  of  this  country  as  it 
hsibeen  established  immemorially,  no  one  has  that 
power;  no  set  of  people  have  that  x)Ower.  If  Parlia- 
ment chooses  to  confer  it  on  trade  unions  it  will  do  so 
M  and  when  it  thinks  proper,  and  subject  to  such 
limitations  as  it  thinks  proper ;  but  it  is  idle  to  pre- 
tend not  to  see  that  there  is  this  struggle.  Trade 
uiioDB  up  to  a  certain  point  have  now  been  recognized 
M  organs  for  good.  They  are  the  only  means  by 
which  workmen  can  protect  themselves  from  the 
tynuiny  of  those  who  employ  them,  but  the  moment 
that  trade  unions  become  tyrants  in  their  turn  they 
are  engines  for  evil,  and  they  have  no  right  to  prevent 
people  from  working  on  any  terms  that  they  onoose. 

The  Act  of  Parliament  which  is  important  in  this 
OMe  is  "  The  Conspiracy  and  Protection  of  Property 
Act,  1875."  Section  3  is  very  important.  In  the 
first  place  it  repeals  previous  Acts  relating  to  the 
nme  subject,  and  has  become  a  code  on  this  subject. 
There  are  other  Acts  of  Parliament  relating  to  trade 
mioiis  the  provisions  of  which  may  possibly  have  to 
be  eoDsult^.  But  for  the  present  purpose  the  Act  of 
1873  is  all  that  we  want.  The  1st  clause  of  section  3 
ii  an  enabling  clause  :  '*  An  agreement  or  combination 
by  two  or  more  persons  to  do  or  procure  to  be  done 
any  act  in  contemplation  or  furtherance  of  a  trade 
mate  between  employers  and  workmen  shall  not  be 
inmetable  as  s  conspiracy  if  such  act  committed  by 
one  person  would  not  be  punishable  as  a  crime; 
Then  come  sections  4  and  5  containing  certain 
provisoes  to  that  enabling  clause  which  are  provisoes 
relating  to  gas  and  water  and  breaches  of  contract 
ioTolviiu^  injury  to  property.  Then  section  7  is 
extrem^  important.  I  will  read  the  whole  of  it : 
"Every  person  who  with  a  view  to  compel  any  other 
penon  to  abstain  from  doing  or  to  do  any  act  which 
noh  other  peraon  has  a  legal  right  to  do  or  abstain 
fam  doing,  wrongfully  and  without  legal  authority  " 
—does  certain  things  which  are  enumerated  in  five  sub- 
ndums,  the  first  of  which  is  this :  **  Uses  violence  to  or 
JBtimidates  such  other  person  or  his  wife  or  children  or 
isjnreB  his  property."  Now,  that  sub-section  has  been 
Blade  the  subject  of  judicial  decision  in  tiie  case  to  which 
Hr.  Jenkins  referred — namely,  Oibaon,  v.  Lawson,  9 
W.  R.  271,  [1891]  2  Q.  B.  645,  40  W.  R.  Dig.  146,  and 
for  reaaons  which  are  there  given  the  court  held  that 
wtiwidation  was  a  threat  of  violence  for  which  a 
poion  could  be  bound  over  to  keep  the  peace, 
whether  that  was  rather  a  narrow  view  to  take  of  tiie 
void,  or  not,  I  do  not  pause  to  inquire,  but  that  is  the 
sooabnetion  that  has  been  put  upon  it.  [His  lord- 
ly then  read  the  other  sub-sections  of  section 
7«  and  proceeded : — ]  Then  comes  this  clause 
whioh  ia  a  proviso:  ** Attending  at  or  near  the 
kooae  or  plaoe  where  a  person  resides,  or  works,  or 
^uriea  on  business,  or  happens  to  be,  or  tiie  approach 
to  aach  honae  or  plaoe,  in  order  merely  to  obtain  or 
eoiammucate  information  shall  not  be  deemed  a 
vitehing  or  besetting  within  the  meaning  of  this 
Mctioo."  It  is  obvious,  I  think,  to  any 6x1^  who 
nsds  tfab  with  a  view  simply  of  understanding  it, 
ttdwithoat  any  prepossession  one  way  or  the  other, 
that  the  legislature,  in  adding  those  words  did  not 
JBtad  to  unsay  what  it  had  said  above.  The  obvious 
^'^nAkti  is  to  prevent  the  general  words  which  are 
fovd  in  danse  4  from  beinff  stretched  to  apply  to 
that  vhadi  might  posably  Isll  within  a  narrow  con- 


straction,  and  yet  not  be  within  the  mischief  of  it. 
It  is  a  proviso  on  watching  or  besetting,  and  I  under*- 
stand  it  to  read  thus  :  **  That  every  person  who,  with 
a  view  to  com{>el  any  other  person  to  abstain  from 
doing  or  to  do  any  act  which  such  other  person  has  a 
legal  right  to  do,  or  abstain  from  doing,  wrongfully 
and  without  le^  authority  watches  or  besets  the 
house  or  other  place  where  such  other  person  '*  and  so 
on  '*  shall  on  conviction  be  liable  to  a  penalty  "  ;  but 
in  construing  that  and  giving  effect  to  it,  we  are  not 
to  treat  as  '*  watching  or  besetting"  within  the 
meaning  of  that  prohibition  any  **  attending  at  or 
near  the  house  in  order  merely  to  obtain  or  communi- 
cate information."  That  is  to  be  allowed,  and 
picketing  (if  you  call  it  so)  for  that  limited  pur[>ose 
and  conducted  in  that  way  for  that  simple  object 
is  not  made  a  criminal  offence,  and  therefore 
must  be  taken  to  be  a  lawful  act;  therefore  one 
cannot  say  as  an  abstract  proposition  that  all 
picketing  is  unlawful,  because  if  all  that  is  done  is 
attending  at  or  near  a  house  in  order  merely  to  obtain 
or  communicate  information,  that  is  lawful.  But  it  is 
easy  to  see  how,  under  cover  of  that,  a  great  deal  may 
be  done  which  is  absolutely  illegal.  It  would  be 
wrong  to  place  people  about  a  place  of  business  or 
a  house  under  pretence  of  merely  obtaining  or  com- 
municating information,  if  the  object  and  effect  were 
to  compel  the  person  so  picketed  to  do  that  which  he 
has  a  perfect  right  to  do,  and  it  is  because  there  is 
practical  danger  of  using  this  proviso  for  an  iUegal 
purpose  that  such  disputes  as  these  very  often  arise. 

In  this  particular  case  we  have  heard  plainly  what 
has  been  done.  This  is  not  a  case  in  which  there  have 
been  a  large  number  of  persons  picketed  about 
Messrs.  Lyons'  house.  As  I  understand  it,  there  have 
been  few.  The  affidavits  do  not  say  so,  but  Mr. 
Jenkins  told  us,  no  doubt  perfectly  accurately,  that 
there  are  four,  two  at  a  time,  relays  of  two  each.  Now, 
they  are  not  there  merely  to  obtain  or  communicate 
information;  that  is  not  their  function.  They  are 
there  to  put  pressure  upon  Messrs.  Lyons  by  per- 
sua(ting  people  not  to  enter  into  their  employment, 
and  that  is  watching  or  besetting  within  clause  4, 
and  is  not  attending  in  order  merely  to  obtain  or 
communicate  information.  Under  these  circum- 
stances I  think  that  they  have  gone  too  far,  and  have 
gone  beyond  what  the  Act  of  Parliament  authorizes, 
and  I  do  not  hesitate  to  say  that  it  is  a  case  in  which, 
from  the  necessity  of  the  thing,  a  quick  remedy  is 
actually  and  absolutely  required. 

That  leads  me  to  the  second  point,  which  was  that 
we  ought  to  leave  these  people  to  the  summary  juris- 
diction of  a  magistrate.  I  do  not  think  so.  This  is 
obviously  a  case  in  which  a  man's  property,  his  trade, 
his  livelihood,  and  the  goodwill  of  nis  Dusiness  will  be 
absolutely  ruined  if  what  is  complained  of  is  not 
peremptorily  stopped,  and  it  appears  to  me  that, 
accormng  to  the  well-known  principles  upon  which 
the  Court  of  Chancery  has  been  guided,  it  is  a  case  in 
which  a  person's  property  and  trade  are  so  interfered 
with  that  he  may  come  to  the  court  for  the  protection 
whioh  an  injunction  affords  him.  I  think  that  North, 
J.,  was  quite  right.  But  the  actual  terms  of  the  in- 
junction are  open  to  the  objection  that  they  are  not 
sufficiently  de&iite,  and  that  when  motions  to  commit 
are  made  upon  the  footing  of  that  injunction  there 
will  not  be  a  sufficiently  definite  enunciation  of  what 
can  be  lawfully  done,  or  what  can  not  be  lawfully 
done.  I  do  not  understand  the  evidence  to  prove 
that  the  defendants  are  doing  anything  wrong,  except 
that  which  one  mieht  put  one's  finger  upon  and  stop 
by  an  injunction.  The  words  of  the  injunction  should 
be  variea.  I  do  not  think  that  in  varying  them  we 
are  disagreeing  with  North,  J.,  at  all ;  on  the  con- 
trary, we  are  carrying  out  his  idea,  but  putting  it 
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into  a  better  shape.  One  word  more.  ShoenthaPs 
case  is  a  ease  in  which  it  appears  to  me  that  the  de- 
fendants have  dearly  gone  too  far,  and  it  is  idle  to 
say  that  their  object  in  doing  what  they  did  to 
Shoenthal  was  not  to  compel  Messrs.  Lyons  to  do 
that  which  the  trade  union  wanted.  Shoenthal  was 
the  outworker.  I  do  not  say  that  they  continue  to  do 
it  now,  but  what  they  did  was  they  told  people  not  to 
work  for  Shoenthal  in  order  to  prevent  his  working 
for  MeasrR.  Lyons,  and  in  order  to  hit  Messrs.  Lyons 
through  him.  That  appears  to  me  to  be  an  obvious 
stretching  of  the  Act  which  the  defendants  cannot 
possibly  justify.  I  think  therefore  that  the  appeal 
must  be  dismissed,  but  the  terms  of  the  injunction 
will  be  altered,  and  considering  that  the  terms  are 
altered,  possibly  in  Mr.  Jenkins*  favour,  I  think  that 
the  costs  should  be  costs  in  the  action.  Personally  I 
feel  under  great  obligations  to  Mr.  Jenkins  for  the 
very  able  manner  in  which  he  has  conducted  this  case. 
Although  I  think  that  the  construction  which  he  asks 
us  to  put  on  the  Act  of  Parliament  is  the  wrong  one, 
that  does  not  detract  from  the  ability  which  he  has 
displayed. 

Kay,  L.J. — I  entirely  echo  the  last  words  of 
Lindley,  L.J«  I  also  feel  very  much  indebted 
indeed  to  Mr.  Jenkins  for  the  manner  in  which  he 
has  conducted  his  case.  It  is  a  case  which  involves 
a  question  of  the  highest  possible  importance,  because 
the  long  struggle  which  has  been  going  on  between 
trade  unions  cmd  employers  and  workmen  is  brought 
exactly  to  a  point  by  this  case.  I  will  begin  by 
saying  that  since  the  Judicature  Act,  at  any  rate, 
there  can  be  no  doubt  whatever  of  the  jurisdiction  of 
the  court  to  grant  an  interlocutory  injunction  Uke  this 
which  has  been  granted  by  North,  J.  It  seems  to  me 
quite  plain  (indeed,  in  the  case  of  Bonnard  v.  Perryman, 
39  W.  B.  435,  [1891]  2  Oh.  269,  it  was  admitted)  that 
there  is  jurisdiction  to  grant  an  injunction  in  cases 
even  of  libel.  Of  course,  in  a  case  like  the  present  it 
is  not  a  question  of  libel.  This  is  an  app^  from  an 
interlocutory  injunction,  and  in  aU  these  cases  of 
interlocutory  injunctions,  where  a  man's  trade  is 
affected,  one  sees  the  enormous  importance  that  there 
may  be  in  interfering  ab  once  before  the  action  can 
be  brought  on  for  trial,  because  during  the  interval, 
which  may  be  long  or  diort  according  to  the  state  of 
business  in  the  courts,  a  man's  trade  might  be 
absolutely  destroyed  or  ruined  by  a  course  of  pro- 
ceeding which,  when  the  action  comes  to  be  tried, 
may  be  determined  to  be  utterly  illegal;  and  yet 
nothing  can  compensate  the  man  for  the  utter  loss  of 
his  business  by  what  has  been  done  in  that  intervid. 
Such  a  case  as  that  may  happen,  and  I  am  not  at  all 
sure  that  this  is  not  a  case  of  that  very  kind.  I  can 
well  understand  that  immense  damage  may  be  done, 
and  damage  which  really  would  be  almost  irreparable 
to  Messrs.  Lyons  bv  what  may  take  place,  if  what  is 
now  being  done  is  allowed  to  continue  without  inter- 
ruption or  interference  until  the  action  comes  on  to  be 
tried.  The  case  is  one  of  very  great  importance  indeed. 
If  the  parties  are  doing  more  than  they  have  a  right  to 
do  in  their  interference  with  Messrs.  Lyons'  business 
I  have  no  doubt  that  it  is  a  proper  case  for  the  court 
to  stay  that  kind  of  proceeding  until,  at  any  rate,  the 
trial  of  the  action,  the  injunction  being  granted  on 
the  usual  terms,  that  the  plaintiff  gives  an  undertaking 
as  to  damages  if  the  defendants  suffer  any  damage. 
Now,  the  defendants  in  this  case  are  the  officers  of  a 
trade  imion,  and  it  seems  to  me  to  be  very  unlikely 
indeed  that  any  possible  damage  can  result  to  them 
from  this  injunction  being  granted ;  whereas  on  the 
other  hand  if  it  is  not  granted  I  think  that  very 
grave  damage  indeed  may  result  to  Messrs.  Lyons. 
Therefore  I  zeel  that  upon  the  balance  of  convenience  ^ 


and  inconvenience  there  is  a  prima  facie  case  of 
illegality  made  out,  and  that  it  is  clearly  a  case  in 
which  an  interim  injunction  ought  to  be  granted. 
To  come  to  the  point  I  quite  agree  that  it  is  a  case 
in  which  possibly  at  the  hearing  the  evidence  may 
show  a  different  state  of  things,  but  that  seems  to  me 
to  be  in  the  last  degree  unlikely,  because  the  facts  on 
which  I  am  going  to  base  my  decision  are  facts  which 
are  practically  not  contradicted  at  aU.     What  has 
been    done   is   this:    Messrs.    Lyons    were    giving 
wages  which  the  trade  union  thought  were  in  some 
instances  too  small.      Thereupon  the  Leather  Trade 
Union  (the  union  of  this  particular  trade)  give  Messrs. 
Lyons  notice  that  they  object  to  the  wages  and 
that  thev  shall  call  out  the  workmen  and  induce  a 
strike  if   those    wages    are   not   altered.      Messrs. 
Lyons,    abiding     by     their    particular     coarse    of 
business,  refuse  to  raise  the  wages,  and  a  strike  is 
resolved  upon,  and  this  trade  union  does  all  in  its 
power  to  encourage  and  carry  out  and  make  effective 
the  struggle.    Before  the  Act  of  1875  the  strike  itself 
would   have    been   illeffal.    The  combination  of   a 
number  of  persons  to  induce  and  encourage  and  bring 
about  a  strike  would  also  have  been  an  illegal  act. 
But  section  3  of  the  Act,  which  Lindley,  L.J.,  has 
read,  rendered  legal  an   agreement  or  combination 
by  two  or  more  persons  to  do   or  procure  to  be 
done  any  act  in  contemplation  or  furtherance  of  a 
trade  dispute  between  emplovers  and  workmen,  and 
provided  that  it  should  not  be  indictable  as  a  con- 
spiracy if  such  act  committed  by  one  person  would 
not  be  punishable  as  a  crime.    There  you  get  the  fact 
that  strikes  are  legalized  by  Act  of  Parliament,  and 
that  one  person  would  not  be  indictable  for  a  crime 
by  endeavouring  to  encourage  or  bring  about  that 
which  in  itself  is  not  illegal — ^namely,  a  strike.  There- 
fore a  combination  of  two  or  more  persons  to  do  this 
would  come  exactiy  within  the  words  of  the  3rd  sec- 
tion of  the  Act,  and  would  not  since  this  Act  of 
Parliament  be  an  offence  against  the  law.     But  then 
it  does  not  g^  farther  than  that.    At  present  the 
legislature  has  simply  legalized  strikes,  and  a  strike 
is  an  agreement  between  persons  who  are  working  for 
a  particular  employer  not  to  continue  working  for 
him.    That  is  legalized.    Also  I  take  it  that  under  the 
terms  of  the  section  which  I  have  read  it  is  not  illegal 
for  a  trade  union  to  promote  that  strike.    Bat  farther 
than  that  the  law  has  not  g^ne. 

Now  what  have  these  people  been  domg  in  this 
particular  case  P  In  the  first  place  they  naTe  been. 
planting  two  or  three  persons  at  the  approaches  to 
the  works  of  Messrs.  Lyons  with  direct  instruc- 
tions to  persuade  the  workmen  coming  from  or  going 
to  those  works  not  to  work  for  Messrs.  Lyons.  That 
that  is  so  is  put  beyond  question  by  the  card  in  the 
form  of  a  letter  which  has  been  read  by  Lindley,  L.  J., 
which  was  put  into  the  hands  of  these  pickets  for  the 
purpose  of  showing  to  the  workmen  who  were  coming 
from  or  going  to  the  works  of  Messrs.  Lyons.  On 
the  face  of  it  the  card  contains  a  direct  request  to 
such  persons  not  to  work  for  Messrs.  Lyons.  We 
have  to  see  whether  that  is  an  illegal  act,  because  that 
is  one  of  the  things  complained  of.  The  other  thing 
complained  of  is  uus.  Shoenthal  was  a  person  who 
earned  on  work  at  his  own  place  of  business,  and  he 
did  a  certain  amount  of  work  for  the  plaintiflRi.  He 
employed  workmen  under  him  separately ;  and  this 
trade  union  intimated  to  him  that  if  he  went  on  work- 
ing for  the  plaintiffs  they  would  caU  out  his  workmen, 
that  being  with  the  express  and  direct  obiectof  prerent- 
ing— not  because  there  was  any  qnarrel  between  him 
and  his  workmen,  not  because  ms  workmen  objected  to 
the  wages  that  he  was  giving  them,  not  to  make  a 
strike  of  the  workmen  for  the  sake  of  those  workmen 
as  between  them  and  their  own  employer,  bat  for  the 
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Toypiirpofle  of  preventing  Sboenthal  from  working 
for  MesBTS.  Lyons,  and  for  the  purpose  of  putting 
additional  pressure  upon  Messrs.  Lyons  by  prevent- 
ing Shoentnal  from  working  for  tiiem,  so  as  to  in- 
duce them  tu  oome  to  the  terms  which  they  wished 
to  establish  between  Messrs.  Lyons  and  their  work- 
men. Now,  are  those  acts  legal  ?  It  seems  to  me 
that  one  has  only  to  look  at  the  Act  of  Parlia- 
ment to  see  that  it  is  quite  impossible  to  maintain  the 
legality  of  either  of  those  acts.  I  hold  distinctly  that 
it  18  illegal  to  picket  the  works  or  place  of  business 
of  a  man,  by  persons  who  are  distributed  and  placed 
there  for  the  purpose  of  trying  by  persuasion  to 
iDdace  the  workmen  of  that  man  not  to  work  for 
him  any  longer,  or  to  induce  people  who  want  to 
work  for  him  to  abstain  from  entering  into  an  agree- 
ment with  him  to  do  so.  That  seems  to  me  to  be 
illegal ;  and  still  more  clearly  is  it  illegal  to  induce  a 
man,  or  to  prevent  a  man  in  the  position  of  Shoen- 
thsl  from  working  for  the  plaintiff  by  calling  out  the 
workmen  of  that  man  and  inducing  them  not  to  work 
lor  him,  that  being  done  for  the  purpose  of  putting 
uesinre  both  upon  Shoenthal  and  upon  Messrs. 
Lyons,  by  preventing  Shoenthal  from  working  for 
Ufiun.  Lyons.  I  cannot  read  section  7  without 
•eeing  that  those  things  are  distinctly  things  which 
ire  not  TOrmissible  by  this  Act  of  Parliament,  and  no 
Act  of  I^arliament  can  be  referred  to  which  makes 
ihem  lawful.  Section  7  says :  [His  lordship  read  the 
Kction  and  the  first  four  sub-sections,  and  con- 
tinued:— ]  Now,  Mr.  Jenkins  argued  very  in- 
gemously  that  that  means,  **  compel  only  the  work- 
men." I  entirely  disagree  with  Mm.  I  think  that  it 
means  to  oomp^  cither  the  employer  or  the  work- 
men. To  compel  the  employer  by  inducing  the  men 
not  to  work  for  him  seems  to  me  to  be  precisely 
within  the  language  of  this  section.  It  is  watching 
or  besetting  a  house  for  the  purpose  of  compelling 
m  employer  not  to  do  an  act  which  he  has  a  lawfi3 
light  to  do— namely,  to  make  such  terms  with  his 
workmen  as  he  and  they  may  mutually  agree  upon. 
If  that  it  done  through  the  medium  of  the  persuasion 
of  the  workmen,  no  compulsion  being  put  on  the 
workmen  themselves,  but  compulsion  being  put  by 
tlmt  means  on  the  employer,  that  seems  to  me  to  be 
diBtinctly  within  this  section  of  the  Act  of  Parliament, 
tad  I  think  that  that  is  shown  the  more  clearly  by  the 
poriso  which  is  put  at  the  end  of  this  section. 

Hie  thinff  which  is  made  illegal  is  watching  or 
^netting  the  house  or  the  approach  to  the  house 
with  a  view  to  compel  any  person  to  abstain  from 
Uig  or  to  do  any  act  which  such  person  otherwise 
might  lawfully  do.  Therefore  watchins;  or  besetting 
Hem.  Lyons*  plaoe  of  business  wiUi  a  view  to 
eompel  Meesrs.  Lyons  to  do  or  abstain  from  doin^  an 
act  which  they  might  legally  do  is  an  offence  against 
thii  particalar  clause  of  the  Act  of  Parliament,  and 
fte  proviso  at  the  end  shows  exactly  how  far  the 
Wties  may  go  in  watching  or  besetting  the  house. 
It  says,  '*  Attending  at  or  near  the  house  or  place 
where  a  person  resides  or  works  or  carries  on  busmess, 
or  happens  to  be,  or  the  approach  to  such  house  or 
plaee,  in  order  merely  to  obtain  or  communicate 
information,  shall  not  be  deemed  a  watching  or 
Widtmg  within  the  meaning  of  this  section."  Sub- 
Mdioii  4  is  as  wide  as  can  be.  It  does  not  speak  of 
the  pnpoae  in  that  sub-section  at  all.  It  is  **  watching 
or  hesctiiDg  ^e  house  or  plaoe  of  business."  The 
only  words  ocmtroUing  the  generality  of  sub-section 
4  are  to  be  found  in  the  beginning  of  the  section, 
**  with  a  view  to  compel  any  other  person  to  abstain 
ham  doing  or  to  do  any  act  which  such  other  person 
hss  a  l^;al  right  to  do  or  abstain  from  doing."  That 
■  the  on^  thing.  Therefore  I  repeat  that  watching 
fte  madv  oi  Menrs.  Lyons  for  the  purpose   of 


persuading  persons  who  were  working  or  intending 
to  work  there  not  to  do  so  with  a  view  to  compel 
Messrs.  Lyons  to  come  to  the  terms  which  the  trade 
union  wish  to  impose  upon  them,  is  a  direct  violation 
of  that  which  this  section  prohibits.  I  think  that 
here  the  trade  union  has  gone  widely  beyond  that 
which  this  Act  authorizes  them  to  do,  and  that  they 
are  distinctly  committing  an  illegal  act  which  may 
have  the  effect  of  ruiniDg  Messrs.  Lyons*  business  if 
it  is  not  interfered  with  by  an  interim  injunction.  I 
repeat  again  that  I  think  that  this  fact  cannot  be 
altered.  It  is  a  fact  which  the  trade  uniou  in  this 
case  admits.  They  admit  that  they  did  put  this  card 
into  the  hands  of  their  pickets  for  the  purpose  of  its 
being  shown  to  the  people  who  were  either  working 
or  intending  to  work  for  Messrs.  Lyons,  and  that  they 
placed  those  pickets  at  the  entrance  to  Messrs.  Lyons* 
works  for  the  very  purpose  of  persuading  the  work- 
men not  to  work  for  Messrs.  Lyons  in  order  to  compel 
Messrs.  Lyons  to  come  to  their  terms.  As  to  this,  I  think 
that  it  is  impossible  to  suppose  that  any  evidence  given 
at  the  trial  of  the  action  can  alter  it  at  all.  The  facts 
that  I  am  dealing  with  are  admitted  facts. 

Now  let  me  take  Shoenthars  case.  In  Shoenthars 
case  they  are  not  merely  persuading  Shoenthal  not  to 
work,  but  they  are  trying  to  prevent  his  working. 
They  have  no  right  to  prevent  anybody  working,  they 
have  no  right  to  prevent  one  of  his  workmen  working 
for  him.  If  they  use  means  to  prevent  his  working, 
that  is  not  encouraging  a  strike  but  it  is  doing  some- 
thing far  more.  If  by  any  means  they  prevent  Shoen- 
thal working  for  Messrs.  liyons,  that  is  an  illegal  act. 
They  have  conspired  together,  and  combined  to  take 
means  to  prevent  somebody  from  working  for  Shoen- 
thal who  otherwise  would  do  so.  No  Act  of  Parlia- 
ment justifies  that.  It  would  have  been  illegal  before 
this  Act.  There  is  nothing  in  this  Act  which  justifies 
it,  and  it  is  illegal  still.  Therefore  I  think  that  the 
trade  union  have  gone  beyond  any  right  which  as  yet 
Parliament  gives  them — any  right  which  is  to  be  con- 
sidered as  existing  either  directly  by  the  legalization 
of  strikes  or  as  incidental  to  strikes  being  made  legal ; 
and  to  that  extent,  both  of  these  things  being  calcu- 
lated cmd  intended  to  injure  the  plaintiff  in  his  busi- 
ness, it  is  a  case  in  which  an  interim  injunction  should 
be  granted. 

^e  form  of  the  injunction  granted  by  the  learned 
judge  in  the  court  below  may  possibly  give  rise 
to  question.  Therefore  we  have  considered  whether 
it  would  not  be  better  to  make  it  more  specific. 
I  think  that  we  all  agree  that  the  injunction  should 
be :  "  An  injunction  to  restrain  the  defendants,  their 
servants  and  agents" — in  the  usual  way — "from 
watching  or  besetting  the  plaintiffs'  works  for  the 
purpose  of  persuading  or  otherwise  preventing  per- 
sons from  working  for  them  or  for  any  purpose 
except  merely  to  obtain  or  communicate  information  " 
— that  is  following  the  very  words  of  the  Act — "  and 
also  from  preventing  Shoenthal  or  other  persons  from 
working  for  the  plaintiffs  by  withdrawing  his  or  their 
workmen  from  their  employment  respectively."  With 
that  alteration  the  app^  substantially  fails;  but 
still,  as  it  is  necessary  to  make  some  alteration,  perhaps 
the  best  course  of  dealing  with  the  costs  will  be  to  say 
that  the  costs  of  this  appeal  shall  abide  the  result  of 
the  action. 

A.  L.  Smith,  L.J.— I  also  wish  to  thank  Mr.  Jen- 
kins for  the  extremely  able  way  in  which  he  argued 
this  case.  His  argument  has  been  of  great  assistance 
to  me.  Now,  this  is  a  case  in  which  an  injunction 
has  been  obtained  by  Messrs.  Lyons  against  the 
secretary  of  the  Amalgamated  Society  of  Leather 
Workers,  a  trade  union,  to  restrain  the  trade  union 
from  doing  certain  acts  which  they  have  been  doing 
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heretofore.    I  really  shoold  not  hare  said  much  in 
this  case  excepting  for  its  great  importance.    I  vrish 
simply  to  state  shortly  how  the  case  strikes  me.    In 
the  year  1871  it  could  not  have  been  said  in  a  court 
of  ]aw  that  a  strike  was  legal,  or  that  any  class  of 
picketing  was  legal,  because  there  is  ample  authority 
to  the  contrary.     If  authorities  were  wanted  I  would 
refer  to  the  cases  of  Hilton  v.  Eckenley,  6  E.  &  B. 
47,   3  W.   R.    Dig.    176.  and    Walshy  v.    Anley,    9 
W.    R.    271,     30    L.    J.     M.    C.    121,    which    are 
found  referred  to  by  Lord  Coleridge  in   Qihson  v. 
L'XLUson,     I  say  that  prior  to  that  date  I  do  not  think 
there  can  be  a  doubt  that  it  was  a  common  idea  i^and 
indeed  the  authorities  have  so  shown)  that  a  strike  or 
picket  would  have  been  illegal.     How  does  this  case 
come  before  this  court  ?    The  complaint  was  made  by 
Messrs.  Lyons  that  what  the  defendants  were  doing 
was  illegal  at  common  law.     To  that  the  defendants 
set  up  this:  *' That  is  all  very  fine — you  are  saying 
that  It  is  illegal  at  common  law,  and  you  would  have 
been  right  before  the  year   1871,   but  in  the  years 
1871  and  1875,  we,  the  trade  union,  had  two  Acts  of 
Parliament  passed  which  legalize  what  we  are  doing 
upon  this  occasion."    Those  two  Acts  are  really  the 
charters  and  foundation  of  the  legality  of  trade  unions. 
There  is  no  doubt,  that  a  trade  union  now,  as  loag  as 
it  carries  on  its  affairs  up  to  a  certain  point,  is  as  legal 
as  any  other  community  in  the  kingdom.     Of  that 
there  cannot  be  a  doubt ;  but  Mr.  Levett  answers, 
**  Yes,  you  may  have  those  charters — namely,  the  Act 
of  1871  and  the  Act  of  1875,  yet  what  you  are  doing  is 
outside  what  has  been  granted  to  you   by  the  legis- 
lature '' ;  and  the  real  question  is  whether  or  not  it 
has  been  shown  that  what  the  defendants  have  been 
doing  is  outside  of  the  power  granted  to  them  by  Act 
of  Parliament.   Now,  the  defendants  induced  Messrs. 
Lyons*  men  to  strike — ^that  was  perfectly  lawful ;  and 
they  induced  Messrs.  Lyons'  men  to  strike  for  the 
purpose  of  their  getting  better  wages — which  also  is 
perfectly  lawful.     There  cannot  be  a  doubt  about 
that ;  and  it  seems  to  me  that,  as  regards  what  they 
did  in  inducing  Messrs.  Lyons'  men  to  go  out  on 
strike,  the  Acts  of  Parliament  which  have  been  passed 
in  favour  of  trade  unions  undoubtedly  allow  them  to 
do  that.    And  if  that  was  all  that  they  had  done, 
there  would  be  no  groundwork  for  an  application  for 
an  injunction  in  this  case.     But  they  have  done  more. 
I  think  myself  that  liie  procedure  which  they  have 
adopted  as  regards  Mr.  Shoenthal  is  not  authorized 
by  the  statute.    The  particular  portion  of  the  statute 
which  authorizes  these   strikes    being  promoted  or 
encouraged  by  trade  unions  is  the  3rd  section  of 
the  Act  of   1875,      [His  lordship  read  the  section, 
and  continued : — ]    Now,  was  there  any  trade  dispute 
between    Mr.    Shoenthal's    workmen    and    himself? 
None  at  all.     If  there  had  been    a   trade    dispute 
between  Mr.  Shoenthars  workmen  and  Mr.  Shoenthal 
I  apprehend  that  the  trade  union  might  have  done 
as  regards  Mr.  Shoenthal  exactly  that  which  they  did 
as  regards  Messrs.  Lyons,  and  they  might  have  called 
his  men  out  on  strike ;  but  that  is  not  the  state  of 
things.    There  was  no  dispute  between  Mr.  Shoenthal 
and  his  men.    What  they  did  was  to  call  out  Mr. 
Shoenthal*s  men  so  as  to  prevent  Mr.  Shoenthal  from 
working  for  Messrs.  Lyons.    That  was  to  compel  Mr. 
Shoenthal  who  was  willing  to  work  for  Messrs.  Lyons 
not  to  work  for  them — not  to  have  the  men  where- 
with to  work  for  Messrs.   Lyons,  and  therefore  to 
injure  Messrs.  Lyons  in  their  trade.     In  my  judgment 
that  is  inadmissible  under  the  Acts  of  Parliament 
which  I  have  mentioned.    I  think  that  inasmuch  as  it 
was  dearly  intended  to  hurt  and  injure  Messrs.  Lyons 
in  their  trade,  it  is  an  act  which  tkus  court  has  juris- 
diction to  stop  when  it  finds  that  it  has  been  peii>e- 
trated  and  may  continue  to  be  perpetrated.    That  act 


of  the  trade  union  against  Shoenthal  was,  as  I  have 
points  out,  a  way  of  compelling  Shoenthal  not  to 
work  for  Messrs.  Lyons. 

Is  there  anything  else  ?    I  think  that  this  picket- 
ing is  not  admissible.      As   I  have    said   already, 
before   1871    and  before   the  Acts  were   passed   it 
was   illegal,    but    a    certain    amount   of   picketing 
(if  that  is  the  proper  word)  was  rendered  lawfiu 
by  the  proviso  to  section  7.    The  section  is  strong 
against   what   one    ordinarily    understands    by  the 
word  ''picketing,"  which  really  means  placing  men 
outside  a  mau*s  shop  where  a  strike  has  taken  place 
and  where  the  men  have  been  called  out  to  •  compel 
men  not  to  go  into  that  shop  to  work  for  that  man 
as  long  as  the  strike  lasts.    That  is  the  meaning  of 
picketing  pure  and  simple.     What  does  the  statute 
say  about  it  ?    I  want  just  to  read  the  first  few  lines 
and  to  put  my  construction  upon  it :   "  Every  per- 
son who,  with  a  view  to  compel  any  other  person  to 
abstain  from  doing,   or  to  do  any  act   wliich  such 
other  person  has  a  legal  right  to  do  or  abstain  from 
doing,  wrongfully  and  without  leg^  authority  "  does 
any  of  the  five   acts   mentioned   shall  be  liable  to 
punishment.     What  is  the  meaning  of   the   words 
"  every  person  who,  with  a  view  to  compel  any  other 
person  *'  ?    I  think  that  section  can  only  be  read  in 
this   way — that  every  person   who,  with  a  view  to 
compel  any  other  person  (that  is,  whether  a  master 
or  man — that  is  the  only  way  in  which  this  section 
can  be   properly  read  in  my   judgment) — "Every 
person  who,  with  a  view  to  compel  any  other  person, 
whether  master  or  man,  to  abstain  "  and  so  on,  **  does 
any  one  of  these  acts  without  lawful  excuse  acts  un- 
lawfully."   What  is  one  of  the  things  which  he  is 
not  to  do  ?    It  says   "  every  i)er8on "    (that  in  this 
case  is   the  defendant,   the   secretary   of  the  trade 
union)  "  who  watches  or  besets  the  house  or  other 
place  where  such  other  person  resides  or  works  or 
carries   on  business."     Now,   what  is  the  evidence 
about  watching  or  besetting  ?    Why,  there  is  ample 
evidence   that  they  have    watched    and    beset   the 
house  of  Messrs.  Lyons,  and  you  have  only  to  refer 
to    their    own    circular   which   points   out    exactly 
what    they   have   been    doing.      They    have    been 
picketing  Messrs.  Lyons'  house,  and  that  is  clearly 
within   sub-section  4  of  section  7.     How  can  Mr. 
Jenkins  say  that  what  his  clients  have  been  doing  is 
lawful,  because  what  they  did  was  in  order  merely  to 
obtain  or  communicate  information  which  in  such  a 
case  would  not  be  deemed  watching  or  besetting? 
But  the  evidence  does  not  prove  that ;  because  they 
have  done  a  great  deal  more.    Therefore  it  appears  to 
me  that  on  this  ground  abo  an  illegal  act  has  been 
done  by  the  trade  union.     For  these  reasons  I  think 
that  this  interlocutory  injunction  should  go,  and  that 
it  should  be  moulded  in  the  form  which  has  been  read 
by  Kay,  L.J.,  because  I  can  see  that  in  the  general 
form  in  which  it  has  been  brought  into  this  court 
everlasting  difficulties  would  arise  as  to  the  carrying 
of  it  out ;  and  what  is  more,  it  seems  to  me  that  it 
might  be  said  that  it  would  restrain  this  trade  union 
from  doing  tihat  which  the  law  allows  it  to  do.    By 
the  form  in  which  the  injunction  goes  now  it  only 
restrains  them  from  doing  what  the  law  does  not 
allow  them  to  do.    I  also  think  that  as  we  have 
somewhat  altered  the  injunction  the  oosta  of   the 
appeal  should  be  costs  in  the  cause,  so  that  the  party 
who  is  in  the  right  when  the  action  is  tried  wiU  get 
the  costs  of  this  appeal. 

Appeal  dismissed. 

Solicitors,    SAaen,   JRoscoe,   Massey^   &   Co. ;    War* 
hurUm  db  De  Paula, 
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i  , 

I        SS^'j  July  15,  23,  1896. 

I  In  re  Eabl  of  Devon's  Settled  Estates. 

Whitb  v.  Bael  of  Devon. 
In  re  Steer. 
Steer  v.  Dobell.  (a.) 

LmUaHons,  StattUea  of— SeUlement— Power  o/appoint- 
waU—Beal  Property  Limitation  Act,  1833  (3  (t^  4 
Wifl  4,  c  27),  M.  1-3,  20—"  P«r«(w  tArooflrA  whom 
amiher  person  is  aaid  to  daim '*--**  Appointee  *'— 
**  Other  ettate,  intereet,  right,  or  poaaibUity'* — Beat 
Froperiy  Limitation  Act,  1874  (37  &  38  Vict.  c.  67), 
If.  1,  2,  9. 

A  teaoHt/rom  year  to  year,  under  a  verbal  agreemsnt, 
of  9ettied  land  remained  in  poseession  for  more  than 
torfw  years  from  1876  without  paying  rent  or  giving 
asy  aeknowledgment.  Under  the  setUement  the  land  was 
UmiUd  to  A,  for  life,  remainder  to  B,  for  life,  remainder 
t»  wek  uses  as  A,  should  by  deed  or  will  appoint.  This 
pomer  of  appointment  was  exercised  by  A,*s  will.  A, 
WW  hirrtd  shortly  before  his  death,  B.,  who  succeeded 
A.,  died  without  having  recovered  the  land  in  1891.  On 
ra  application  to  determine  whether  the  estate  of  A,*s 
appointees,  which  thereupon  came  into  possession,  v)as 
wentd, 

Bdd,  that  the  limitation  to  the  appointees  must  be  read 
wto  the  iettlement  which  creaJted  the  power  ;  and,  apply- 
i»g  the  principle  laid  down  by  Tindal,  C.J.,  in  James  v. 
Wto,  3  Bing.  N.  C.  644  (p.  563),  that  the  case  fell 
witttn  the  latter  part  of  section  2  of  the  Beal  Property 
Limitation  Act,  1874,  and  that  B.  being  the  person  last 
oititUd  to  a  particular  estate,  and  not  being  in  possession 
trreceipi  of  the  profits  of  the  land  when  his  interest 
idermined  by  his  death  in  1891,  the  appointees  had  a 
ferther  period  of  six  years  from  that  time  to  bring  their 
«*«;  and  therefore  that  their  estate  toas  not  barred. 

The  words  '*  other  estate,  interest,  right,  or  possibility  " 
wiedfon  20  of  the  Beal  Property  Limitation  Act,  1833, 
•■^  the  word  ♦*  appointee  "  in  section  I  of  the  same  Act, 
iitaissed  and  eoneidered. 

flpedaloBte. 

John  Wotton  Steer  was  until  Lady-day,  1876, 
tntot  nader  a  Terbal  agreement  of  a  plot  of  land 
wnmg  part  of  the  Devon  Settled  Estates  on  a  yearly 
^msaay  at  a  small  annual  rent.  This  land  remained 
■|bi  possession  until  his  death  in  July,  1889,  and 
MKsiorth  in  the  possession  of  the  trustees  of  his 
■Jl;  hat  after  Lady-day,  1876,  no  rent  was  ever 
™ssd  hy  the  owners  of  the  Devon  Estates,  and 
ittM  was  ever  paid  nor  any  acknowledgment  given  in 
"ilMt  thereof . 

Steer  v.  Dobell  was  an  action  for  the  administration 
«  the  ertate  of  John  Wotton  Steer,  and  an  order  for 
'^'uutntion  had  been  made  therein. 
^4*fe  V.  Earl  of  Devon  was  a  mortgagee's  action, 
wbodreferenoe  to  the  Devon  Estates,  the  title  to 
**5^  so  far  as  is  material,  was  as  follows  : — 
^  a  settlement  dated  the  22nd  of  July,  1857,  and 
■w  between  Lord  Gourtenay  (afterwards  11th 
*n  of  Devon)  and  Edwin  Baldwin  Courtenay  of  the 
^  psit  and  trostees  of  the  other  part,  and  a  deed 
m  dated  the  10th  of  June,  1862,  under  the  hands 
M  Mais  of  the  11th  Earl  of  Devon  and  Edwin 
f^uvtn  Courtenay,  then  Lord  Gourtenay,  the 
jJ»|oa  Settled  Estates  were  limited  to  the  use  of  the 
lltbBiil  of  Devon  for  life,  with  remainder  to  the  use 
«  I^nd  Goorteni^  for  life,  with  remainder  to  uses 

(«•)  Snorted  by  J.  F.  Waley,  Esq.,  Bamster-at- 
Law. 


which  failed,  with  remainder  to  such  uses  upon  such 
trusts,  intents,  and  purposes,  and  with,  under,  and 
subject  to  such  powers,  provisos,  agreements,  and 
declarations  as  the  11th  Earl  should  at  any  time  by 
deed  or  will  direct,  limit,  or  appoint  with  divers 
remainders  over  in  default  of  appointment. 

By  his  will  dated  the  17th  of  September,  1885,  the 
11th  Earl  devised,  bequeathed,  and  appointed  all  his 
estate,  including  any  over  which  he  had  or  might 
acquire  any  power  of  appointment,  to  Lord  Halifax 
and  others  therein  named  trustees,  and  died  the  18tii 
of  November,  1888 ;  and  upon  his  death  Lord 
Courtenay  became  12th  Earl  of  Devon.  He  died 
the  15th  of  January,  1891. 

By  an  indenture  dated  the  Ist  of  May,  1891,  the 
Devon  Settled  Estates  were  conveyed  by  the  trustees 
of  the  will  of  the  11th  Earl  to  the  13th  Earl,  subject 
to  the  incumbrances  affecting  the  same  and  other- 
wise, and  shortly  after  the  same  estates  were  settled 
by  him  to  uses  in  strict  settlement. 

The  question  whether  the  persons  interested  in  the 
Devon  Settled  Estates  could  recover  possession  of,  and 
whether  the  persons  entitled  to  the  estate  of  John 
Wotton  Steer  had  any,  and  if  any  what  title  to  or 
interest  in  the  land  was  by  consent  submitted  in  the 
form  of  a  special  case  to  Chitty,  J.,  as  the  judge  in 
whose  division  the  above  actions  were  pending. 

Byrne,  Q,G.,  and  ^eatcmonj  for  the  persons  interested 
in  the  Devon  Estates. — ^The  appointees  are  in  the  same 
position  as  if  they  were  named  in  the  instrument 
conferring  the  power  of  appointment,  they  come 
therefore  within  section  2  of  the  Act  of  1874,  and  the 
statute  only  began  to  run  against  them  on  the  deatii 
of  the  12th  Earl  in  1891.  Until  then  they  had  only 
a  future  interest,  and  he  was  the  person  last  entitled 
to  the  particular  estate  on  which  their  estate  was 
expectant.  On  his  death  their  estate  became  vested 
in  possession,  and  they  had  the  furthtr  period  of  six 
years  from  his  death  within  which  they  could  bring 
their  action.  Section  20  of  the  Act,  1833,  does  not 
apply  to  a  case  like  this.  It  applies  where  a  man  has 
one  mterest,  and  after  an  intervening  estate,  then 
another  interest  in  himself,  so  that  having  been  once 
barred  in  respect  of  one,  he  is  deprived  of  any  right 
or  action  in  respect  of  the  other.  They  also  referred 
to  sections  1,  2,  and  3,  of  the  Act  of  1^33,  to 
sections  1  and  9  of  the  Act  of  1874,  and  to  Far  well 
on  Powers,  2nd  ed.,  p.  288,  section  3,  Feame's  Contin- 
gent [Remainders,  vol.  1,  p.  73,  and  Sugden  on 
Powers,  8th  ed.,  p.  470,  et  seq, 

G,  Cave,  for  the  persons  entitled  to  the  real  estate 
of  J.  W.  Steer. — The  claimants  are  barred  by  section 
1  of  the  Act  of  1874.  By  section  1  of  the  Act  of  1833. 
which  under  section  9  of  the  Act  of  1874  is  to  be  read 
into  the  latter  Act,  persons  claiming  as  appointees 
under  another  person  are  to  be  considered  as 
** claiming  through'*  him.  The  present  claimants 
therefore  claim  through  the  11th  Earl,  whose 
right  of  action  was  barred  at  the  end  of  twelve 
vears  from  Lady-day,  1876,  and  are  accordingly 
barred  under  section  1  of  the  Act  of  1874.  Section  3 
of  the  Act  of  1833,  and  section  2  of  the  Act  of  1874, 
cannot  be  used  to  cut  down  section  1  of  the  latter  Act, 
James  v.  Salter,  3  Bmg.  N.  C.  544,  553;  Magdalen 
Hospital  V.  Knotts,  26  W.  E.  640,  8  Ch.  D.  709,  727. 
The  argument  founded  on  these  sections  is  inapplicable 
unless  the  words  **  in  respect  of  the  estate  or  mterest 
claimed "  are  inserted  in  section  1  after  the  word 
' '  accrued."  A  general  power  of  appointment  is  equiva- 
lent to  absolute  ownenhip,  Farwell  on  Powers,  2nd, 
286 ;  Bous  v.  Jackson,  33  W.  R.  773, 29  Ch.  D.  521,  526, 
The  power  was  also  barred  before  the  death  of  the 
11th  Earl,  as  being  «  another  estate,  interest,  xight» 
or  possibility'*  within  the  meaning  of  section  2001  the 
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Act  of  1833,  or  was  extinguished  as  a  *'  right  or 
title"  under  seotion  34  of  the  same  Aot.  Doe  v. 
MouUdak,  16  M.  &  W.  689. 

Byrne,  Q. (7.,  replied. 

Chitty,  J. — Regard  being  had  to  the  8th  section 
of  the  Statute  of  Limitations  of  1833  and  to  the 
Statute  of  1874,  and  to  the  non-payment  of  rent  by 
the  yearly  tenant,  it  is  admitted  that  the  right  of  the 
11th  Earl  to  recover  the  Icmd  was  barred  a  few 
months  before  his  death,  which  occurred  in  November, 
1888.  [His  lordship,  after  stating  the  facts,  continued :] 
The  question  is,  whether  the  remainder  appointed  to 
Lord  Halifax  and  others  is  barred  by  the  Statute  of 
Limitations.  That  estate  was  a  future  estate  when 
the  Statute  had  run  against  the  life  estate  of  the 
11th  Earl. 

The  case  of  future  estates  appears  now  to  depend 
u]^on  the  2ncl  section  of  the  Act  of  1874,  construed 
with  the  fourth  branch  of  the  3rd  section  of  the  Act 
of  1833  and  on  the  20th  section  of  the  same  Act.  The 
statement  to  this  effect  in  Shelford's  Heal  Property 
Statutes  (9th  ed.,  by  Carson,  p.  195)  appears  to  me  to 
be  correct. 

A  point  of  general  law  was  raised  in  reference 
to  the  execution  of  the  power  by  the  Uth  Earl. 
According  to  the  established  doctrine  the  limitation 
to  Lord  Halifax  and  others  must  be  read  into  the 
settiement  which  created  the  power,  the  estate  limited 
taking  effect  from  the  time  when  the  power  was 
executed — ^in  this  case  from  the  death  of  the  11th 
Earl  (see  Sugden  on  Powers,  8th  ed.,  p.  470  et  seq). 
The  doctrine  that  the  appointee  takes  under  the 
original  deed  is  followed  in  all  its  consequences 
except  that  where  the  power  is  a  general  power  tiie 
rule  against  perpetuities  is  applied  only  from  the  time 
of  executing  the  power  (see  Bona  v.  Jackson).  That 
exception  has  no  bearing  on  the  present  case.  The 
doctrine  of  equity  that  the  estate  created  under  a 
general  power    is    assets    for    payment  of  the  ap- 

Sointor's  debts  is  not  a  true  exception  to  the  general 
octrine.  The  appointee  of  reid  estate  is  treated  as  a 
trustee  for  the  creditor  of  the  appointor  (see  Fleming 
▼.  Buchanan,  3  De  G.  M.  &  G.  976). 

For  Steer*s  representatives  it  was  argued  that  the 
case  fell  within  the  20th  seotion  of  the  Act  of  1833. 
The  general  effect  of  that  section  is  that  when  the 
right  to  an  estate  in  possession  is  barred,  the  right  of 
the  same  person  to  future  estates  is  also  barred.  The 
argument  for  Steer's  representatives  was  that  inas- 
much as  the  estate  of  the  Uth  Earl  as  tenant  for 
life  was  barred,  the  estate  limited  by  him  in  virtue  of 
his  power  to  Lord  Halifax  and  others  was  also  barred. 

It  was  said  that  a  general  power  of  appointment 
fell  within  the  words  "  other  estate,  interest,  right, 
or  possibility,"  and  particularly  that  such  a  power 
was  included  within  the  word  "  right."  This  argu- 
ment is  unsoimd.  The  Act  deals  with  our  highly 
technical  svstem  of  real  property  law,  and  the  lan- 
guage employed  is  necessarily  technical.  It  has  to 
be  borne  in  mind  that  real  actions  wera  in  existence 
when  the  Act  was  passed,  and  were  abolished  by 
the  Act  itself  (see  section  36).  No  real  property 
lawyer  in  1833  would  have  spoken  of  a  power  of 
appointing  uses  as  an  "estate,  interest,  right,  or 
possibility."  The  terms  **  right "  and  **  possibility  " 
are  nsed  in  their  technical  sense.  "Right,"  for 
instance,  applies  to  the  case  of  an  estate  turned  to  a 
riffht  which  could  be  enforced  only  in  a  real  action. 
I  hold  that  a  power  is  not  within  the  section. 

For  Steer*s  representatives  it  was  also  argued  that 
the  case  falls  within  the  Ist  section  of  the  Aot  of  1874, 
read  in  connection  with  the  1st  or  interpreting  sec- 
tion of  the  Act  of  1833.  On  the  other  hand  it  was 
contended  for  the  Devon  Estates  that  the  case  was 


governed  by  the  2nd  section  of  the  Act  of  1874.  The 
relation  of  these  two  sections  is  explained  by  the 
decision  of  the  Court  of  Common  Pleas  on  the  relation 
of  the  analagous  sections,  the  2nd  and  3rd,  of  the 
Act  of  1833  in  James  v.  Saltcr,  approved  in  the 
Irish  Land  Commission  v.  Grant,  33  W.  R.  357,  10 
App.  Cas.  14,  27.  Tindal,  C.J.,  in  giving  judgment, 
said  "  ti^at  the  case  must  have  been  governed 
by  the  2nd  section,  if  that  section  had  stood  alone, 
cannot  be  doubted ;  and  upon  a  more  close  examina- 
tion of  the  3rd  section,  the  object  and  intent  of  it 
seems  to  us  to  be  no  more  than  this :  to  explain  and 
give  a  construction  to  the  enactment  contained  in  the 
2nd  clause,  as  to  '  time  at  which  the  right  to  make  a 
distress  for  any  rent  shall  be  deemed  to  have  first 
accrued,'  in  those  cases  only  in  which  doubt  or  diffi- 
culty might  occur ;  leaving  every  case  which  phunly 
f^s  within  the  general  words  of  the  2nd  section,  but 
is  not  included  among  the  instances  given  by  the 
third,  to  be  governed  by  the  operation  of  the  second." 
In  Magdalen  Hospital  v.  Knotts,  the  Court  of  Appeal, 
citing  James  v.  ISalter,  used  somewhat  different  bm- 
guage,  but  did  not  intend  in  any  way  to  modify 
the  dear  expressions  found  in  the  judgment  of 
Tindal,  C.J. 

I  proceed  to  consider  the  1st  and  2nd  sections  of  the 
Act  of  1874 ;  in  stating  the  relevant  portions  of  the 
sections  I  shall,  for  tiie  sake  of  clearness,  omit  words 
not  bearing  on  the  present  question.  The  Ist  section 
enacts  tiiat  no  person  shall  bring  an  action  to  recover 
Icmd  but  within  twelve  years  next  after  the  time  at 
which  the  right  to  bring  such  action  shall  have  first 
accrued  to  some  person  through  whom  he  claims ;  or 
if  such  right  shall  not  have  accrued  to  some  person 
through  whom  he  claims,  then  within  twelve  yean 
next  after  the  time  at  which  the  right  to  brin^  such 
action  shall  have  first  accrued  to  the  person  bnnginff 
the  same.  For  Steer's  representatives  it  was  argued 
that  the  right  to  bring  an  action  first  accrued  to  the 
11th  Earl,  and  that  Lord  Halifax  and  others  as 
appointees  claim  through  him,  and  are  therefore 
barred  by  the  section.  Reference  was  made  to  the 
1st  section  of  the  Act  of  1833,  which  interprets  the 
meaning  of  the  expression  "  claiming  througn  another 
person."  The  enactment  is  that  the  words  and  ex- 
pressions thereinafter  mentioned,  which  in  their 
ordinary  sig^nification  have  a  more  confined  or  different 
meaning,  shall  in  the  Act,  except  where  the  nature  of 
the  provision  or  the  context  of  the  Act  shall  exclude 
such  construction,  be  interpreted  as  follows:  "The 
person  through  whom  another  person  is  said  to  daim 
shall  mean  any  person  by,  through,  or  under,  or  by 
the  act  of  whom  the  person  so  daiming  became 
entitied  to  the  estate  or  interest  claimed  as  heir,  issue 
in  tail,  tenant  by  courtesy  of  England,  tenant  in 
dower,  successor,  special  or  general  occupant,  executor, 
administrator,  legatee,  husband,  assignee,  appointee, 
devisee,  or  otherwise."  The  term  "appointee"  was 
fastened  upon,  and  it  was  urged  that  Lord  Halifax 
and  others,  being  appointees  of  the  11th  Earl, 
claimed  through  him  wiwin  the  interpretation  dause, 
which  by  virtue  of  the  9th  section  of  the  Aot  of  1874 
is  read  with  the  Act  of  1874.  No  doubt  there  is  a 
difficulty  in  ascertaining  the  meaning  of  the  term 
"appointee."  Limitations  to  dower  uses  were  in 
vogue  when  the  Act  of  1833  was  passed,  and  it  seems 
to  me  that,  regard  being  had  to  the  context  in  tiie 
interpretation  clause  itself,  an  appointee  under  the 

feiicral  power  of  appointment  contained  in  such 
mitations  would  be  within  the  meaning.  But  I 
think  that  appointees  under  a  spedal  power  would 
not.  Suppose,  for  instance,  under  a  settlement  lands 
were  limited  to  the  use  of  one  for  life  with'  remain- 
der to  such  uses  in  favour  of  one  or  more  of  his  dul- 
dren  as  he  should  appoint,  and  in  default  to  the  use 
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of  bis  children  in  fee;  it  would,  I  think,  be  absurd 
to  say  that  the  right  of  the  children  to  recover 
depended  on  the  ezeroise  or  non-exeroise  of  the 
power;  that,  if  the  power  were  exercised,  thev  were 
uned  if  the  estate  of  the  appointor  were  barred, 
hat  tfaej  were  not  barred  if  the  power  were  not  exer- 
cised. In  fact  the  children  would  not  claim  by, 
tiiroogh,  or  under,  or  by  the  act  of  the  appointor. 
Iliey  would  claim  under  the  settlor  and  by  the  com- 
bined operation  of  the  act  of  the  settlor  and  the 
ifypotntor.  Obviously  some  restriction  as  to  the 
neaning  of  the  term  **  appointee  *'  is  imposed  by  the 
interpretation  clause  itself.  But  for  the  reasons 
presently  stated  it  is  not  necessary  for  me  to  decide 
whether  the  term  *' appointee"  includes  the  case 
where  the  power  of  appointment  is  not  in  substance 
ovated  by  the  appointor  himself — a  question  which  I 
leave  open. 

In  my  opinion,  consistently  with  the  judgment  in 
Jama  t.  Halter^  the  case  falls  within  the  2nd  section 
of  the  Act  of  1874.  That  section  deals  specially  with 
cases  in  which  a  doubt  or  difficulty  might  occur  as 
to  the  time  when  the  right  to  bring  an  action  accrues. 
The  section  enacts  that  a  right  to  bring  an  action  to 
leoover  land  '*  shall  be  deemed  '*  to  have  first  accrued 
in  respect  of  an  estate  in  remainder  or  other  future 
«state  at  the  time  at  which  the  same  shall  have 
become  an  estate  in  possession  by  the  determination 
of  any  estate  or  estates  in  respect  of  which  such  land 
■ball  have  been  held,  or  the  profits  thereof  shell  have 
been  received,  notwithstanding  the  person  claiming 
■oeh  land,  or  some  person  through  whom  he  claims, 
■ball  at  any  time  previously  to  the  creation  of  the 
fstate  or  estates  which  have  determined,  have  been 
in  possession  or  receipt  of  the  profits  of  such  land ; 
bat  if  the  person  last  entitled  to  any  particular 
ertate  on  which  any  future  estate  was  expectant  shall 
not  have  been  in  the  possession  or  receipt  of  the 
profits  of  sooh  land  at  the  time  when  his  interest 
was  determined,  no  such  action  shall  be  brought  by 
sny  person  becoming  entitled  in  possession  to  a 
fntere  estate  but  within  twelve  years  next  after  the 
tine  when  the  risht  to  bring  such  action  shall  have 
frst  accrued  to  uie  person  whose  interest  shall  have 
■>  detomined,  or  within  six  years  next  after  the  time 
^riien  the  estate  of  the  person  becoming  entitled  in 
possession  shall  have  vested  in  possession,  whichever 
of  these  periods  shall  be  the  longer.  The  case  falls 
within  that  part  of  the  section  which  begins  with  the 
word  '*  bat.'*  The  person  last  entitled  to  a  particular 
•Mate  was  the  12th  Earl ;  he  was  not  in  possession 
or  receipt  of  the  profits  when  his  interest  determined, 
■ad  Lora  Halifax  and  others  have  the  further  period 
o(  ox  years*  (which  has  not  yet  elapsed)  after  his 
tethto  brings  their  action;  and  therefore  I  hold 
tbat  their  estate  was  not  barred. 

Solidtors,  Lake  A  Lake;  Ford,  Lloyd,  BarUeUy  A 
Miekdmaref  for  Httcker  &  Michelmore,  Newton  Abbot. 


*  iT.B.— It  woold  appear  that  the  appointees  really 
bad  the  longer  period  of  twelve  years  from  the  suc- 
eMun  of  £e  12th  Earl  in  1888,  but  under  the  cir- 
oiBstanoeB  the  diffiBrence  in  length  between  the  two 
periods  hecomes  immaterial. 


Cbittyf?'  1  AP"1 1« :  J"Jy  8.  1896. 

In  re  Labt. 

Wilkinson  v.  Bladbs.  (a.) 

Practice — Repreeentation  order  under  Ord.  16,  r.  32 — 

Will—  Construction — Res  judicata — Acquiescence* 

An  order  appointing  a  person  to  represent  a  class  for 
the  purpose  of  obtaining  the  judgment  of  the  court  does 
iiot  affect  a  member  of  the  class  who  has  a  distinct  and 
independent  right  in  the  subject-matter  of  the  litigation, 
and  does  not  make  the  judgment  binding  on  him. 

Where  the  court  has  construed  a  will  for  the  purpose 
of  determining  the  title  to  a  fund  passing  under  the  will, 
and  the  same  question  of  construction  is  raised  afterwards 
in  regard  to  another  fund  passing  under  the  same  mil, 
the  court  is  bound  by  the  precedent  created  by  its  former 
decision. 

Summons. 

The  above-named  testator,  who  died  in  1853,  by 
his  wiU,  dated  in  1852,  bequeathed  to  his  daughters 
the  respective  annual  sums  therein  mentioned,  and  in 
case^  ox  the  marriage  of  cmy  of  his  daughters  directed 
the  investment  of  a  sufficient  sum  to  answer  the  same 
b^  the  interest  thereof.  And  in  case  any  of  them 
died  leaving  children,  the  principal  was  to  be  divided 
between  those  children  in  equal  shares.  And  the  will 
proceeded  as  follows:  '*If  my  daughters  die  not 
having  been  married,  then  in  every  case  the  principal 
shall  be  divided  equally  among  my  surviving 
children,"  not  providing  expressly  for  the  case  of  a 
married  daughter  dying  without  leaving  children. 

On  the  death  of  a  married  daughter  without  ever 
having  had  issue,  the  construction  of  the  will  came 
before  the  court  in  1883,  and  Chitty,  J.,  held  tiiat 
it  was  a  necessary  implication  from  other  parts  of  the 
will  that  the  above  clause  covered  the  case,  and  that 
her  share  was  divisible  equally  among  the  cJ^dren 
of  the  testator  who  survived  the  daughter,  and 
such  division  was  accordingly  made.  A  representa- 
tion order  was  made  in  the  action  appomting  a 
representative  of  the  next  of  kin  of  the  testator 
for  the  purpose  of  obtaining  the  judgment  of  ttke 
court. 

This  was  an  application  by  J.  Wilkinson,  as  legal 
personal  representative  of  his  deceased  wife,  £.  Wil- 
kinson, who  was  another  daughter  of  the  testator  and 
who  also  died  without  issue,  raising  the  same  question 
of  construction  as  was  decided  in  1883,  but  in  reference 
to  E.  Wilkinson's  share.  Neither  the  applicant  nor 
E.  Wilkinson  were  parties  on  the  former  occasion, 
but  they  were  both  aware  of  the  action  and  its 
nature  and  also  of  the  order  when  it  was  made,  and 
took  the  benefit  of  the  order. 

Ingle  Joyce,  for  the  applicant. 

Munns,  for  the  trustees. 

Byrne,  Q,C,,  and  W,  A,  Feck,  for  other  defendants. 

The  cases  cited  were  Duchess  of  Kingston's  case,  2 
Sm.  L.  C,  10th  ed.,  713 ;  May  v.  Newton,  35  W.  B. 
363,  34  Ch.  D.  347 ;  Young  v.  Holloway,  43  W.  E.  429 ; 
1895,  P.  87 ;  Wytckerley  v.  Andrews,  19  W.  E.  1016, 
L.  R.  2  P.  &  D.  327,  p.  329 ;  Jacques  v.  Harrison,  32 
W.  B.  470,  12  a  B.  D.  165 ;  Watson  v.  Cave,  29  W.  B. 
433,  17  Ch.  D.  19;  and  Commissioners  of  Sewers 
V.  Gellatty,  24  W.  B.  1059,  3  Ch.  D.  610. 

Chitty,  J. — On  this  summons  ihe  applicant  did 
not  offer  even  to  restore  what  he  received  under  the 
former  decision.  I  say  what  he  received.  It  was 
paid  on  the  joint  receipt  of  husband  and  wife ;  but, 


(a.)  Beported  by  J.  F.  Walby,  Esq.,  Barrister-at- 
Law. 
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there  being  no  separate  use,  that  was  a  redaction 
into  possession  by  the  husband.  At  the  bar,  however, 
his  counsel  has  offered  to  refund,  but  so  far  as  I  am 
concerned  that  offer  becomes  immaterial,  because  it 
is  admitted  that  I  should  have  to  follow,  according 
to  the  usual  practice  of  the  court,  my  former  decision. 

Now,  the  applicant  and  his  wife,  not  having  been 
|>arties  to  that  action,  were  not  bound  as  a  person  who 
IS  a  party  is  bound,  by  the  result  of  the  action.  It 
was  suggested,  both  before  and  on  the  present  occa- 
sion, that  the  wife  was  one  of  the  next  of  kin,  and 
bound  through  the  representation  order  as  to  the  next 
of  kin;  but  in  my  opinion  an  order  appointing  a 
person  to  represent  a  class  such  as  the  next  of  kin 
does  not  affect  one  of  the  next  of  kin  who  has  a  dis- 
tinct and  independent  right  as  the  wife  had  as 
survivor. 

What,  then,  could  the  applicant  and  his  wife  have 
done  in  the  circumstances  ?  They  could  have  declined 
to  take  the  money  under  the  order.  They  could,  if 
dissatisfied  with  the  judgment,  have  brought  their 
own  action  the  next  day  after,  and  asked  the  court  to 
put  a  different  construction  on  the  will ;  and  if  that 
decision  had  been  followed  as  a  precedent,  have 
broup;ht  what  would  practically  be  an  appeal  against 
the  first  decision.  That  is  one  course  the  applicant 
could  have  adopted.  Another  would  have  been  to 
apply  to  this  court  pending  the  proceedings,  under 
ord.  16,  r.  11,  which  was  then  in  force,  to  be  added  as 
defendant,  and  had  he  done  so  he  would  have  been 
made  a  defendant.  So  that  there  were  two  courses 
which  he  could  have  adopted  for  the  purpose  of 
bringing  the  case  before  the  Court  of  Appeal  within 
a  reasonable  time  after  my  decision.  In  the  Probate 
Division  a  party,  when  a  will  is  in  question,  has  a 
right  to  intervene,  and  if  he  does  not  intervene  he  is 
primd  Jacie  bound  by  the  result  of  the  litigation, 
Young  v.  Holloway,  and  the  reasoning  upon  which 
that  practice  has  been  established  appears  from  the 
judgment  of  Lord  Penzance  in  Wytcherley  v.  Andrews, 
At  common  law,  parties  to  a  judgment  are  bound, 
of  course,  but  persons  claiming  under  them  are  also 
bound  on  the  principle  qui  eevtit  commodum  serdire 
deh^  et  onus.  These  analogies  afford  some  ground  for 
sayinff  that  the  applicant  in  tiie  circumstances  is 
bound.  But  I  have  not  said  he  was  bound  by  the 
judgment.  I  think  he  was  not.  But  by  his  conduct,  and 
by  taking  the  money,  he  has  acquiesced,  if  ever  a  man 
could  acquiesce. 

It  was  said  that  even  supposing  the  applicant  had 
been  a  ^arty  he  would  not  have  been  bound,  because 
the  decision  was  not  on  the  same  fund  as  that  now 
in  question.  But  this  court  is  bound  by  the  prece- 
dent. If  it  were  shown  that  there  was  some  palpable 
blunder  in  the  former  decision  there  might  have  been 
a  ground  for  reconsidering  it.  I  may  mention  that 
Sir  G.  Jessel,  M.R.,  when  orders  had  been  made  in 
diambers  involving  in  his  opinion  a  certain  construc- 
tion of  a  will,  would  not  when  the  case  came  on  hear 
argument  in  court  on  the  question  of  construction, 
considering  himself  bound  by  what  had  been  done  in 
chambers. 

Although  not  technically  bound,  I  think  it  is  con- 
trary to  good  faith  and  equity  that  the  applicant 
should  raise  this  question  now.  I  therefore  dismiss 
his  application,  not  merely  on  the  ground  of  the 
former  decision,  but  on  the  ground  that  he  is  a 
person  not  entitled  to  come  forward  to  maintain  it. 

SummonB  dismiased. 

Solicitors,  G,  F,  Hudson  Matthews  &  Co, ;  Datoes  & 
Sons,  for  Young,  Son,  <fe  Coles,  Hastings;  Munns  & 
Longden, 


Chan.  Div.    i 
Kekewich,  J.j  June  26, 1896. 

In  re  Dyson  &  Fowke^s  Contbact.  (a.) 

Vendor  and  purcJiaser—Will — Trustees— Power  of  sale 
—  Charge  of  legacies  on  residue  —  Insufficiency  of 
personal  estate  to  pay  debts  and  specific  legacies — Legal 
estate — Title — Concurrence  of  beneficiaries, 

A  testator  y  after  directing  payment  of  his  debts,  funeral 
and  testamentary  expenses,  and  certain  specific  legacieSy 
gave  his  residuary  real  and  ptrsonal  estate  to  trmiees 
upon  tru9t  as  to  part  thereof  as  therein  mentioned,  and 
he  then  gave  the  rest  and  residue  of  his  real  and  personal 
estate  to  certain  persons  absolutely  in  equal  shares. 

Subsequently,  by  a  codicil  he  revoked  the  gift  to  those 
persons  and  substituted  other  persons  in  their  stead,  and 
in  all  other  respects  confirmed  his  will.  The  testator's 
personal  estate  was  insufficient  to  pay  his  debts^  dtc,  and 
the  specific  legacies;  and,  in  consequence  of  this,  the 
trustees  put  up  for  auction  residuary  real  estate  of  the 
testator,  A  purchaser  of  a  portion  of  such  estate  objected 
that  the  trustees  had  no  power  to  nwite  a  valid  assurawe, 
and  required  the  concurrence  of  the  residuary  devisees. 

Held,  that  the  vendors,  the  trustees,  had  made  a  good 
title. 

Motion. 

T.  B.  Dyson,  who  died  on  the  16th  of  December, 
1895,  by  his  will,  dated  the  13th  of  October  1892. 
after  providing  for  payment  of  his  debts,  funeral  aad 
testamentary  expenses,  and  making  various  specific 
and  pecuniary  bequests,  devised  and  bequeathed  all 
the  rest  and  residue  of  his  real  and  personal  estate  to 
the  plaintiffs  (the  trustees  of  his  will),  as  to  certain 
parts  thereof  upon  trusts  as  therein  mentioned,  and 
then  devised  and  bequeathed  absolutely  fdl  tiie  rest 
and  residue  of  his  real  and  personal  estate  and  effects 
to  the  two  children  of  his  late  son  Edwin  Dyson  and 
to  all  the  children  of  his  (the  testator's)  son  Comdiiis 
Dyson  equally,  share  and  share  alike ;  and  the  testator 
declared  that  the  trustees  or  trustee  of  his  will  should 
have  power  **  to  sell  the  whole  or  any  part  of  my  real 
estate,'*  and  should  *'hold  the  proceeds  upon  the 
trusts  of  the  will.'' 

By  a  codicil,  dated  the  13th  of  December,  1892,  the 
testator  revoked  the  gift  of  residue  in  favour  of  the 
children  of  Edwin  and  Cornelius  Dyson,  and  devised 
and  bequeathed  all  the  rest  and  residue  of  his  real 
and  personal  estate  and  effects  to  his  wife  Mary  Dyson, 
his  two  sons  Cornelius  and  John  Dyson,  and  his 
daughter  IsabeUa  Phillips  equally,  share  and  share 
alike,  and  in  all  other  respects  confiirmed  his  wilL 

The  testator's  personal  estate  was  not  sufiicient  to 
pay  his  debts,  funeral  and  testamentary  expenses, 
and  the  specific  legacies,  and  the  trustees,  in  conse- 
quence of  this,  put  up  for  sale  by  auction,  in  lots, 
residuary  real  estate  of  the  testator. 

E.  C.  Fowke,  a  purchaser  of  one  of  these  lots,  took 
the  objection  that  the  trustees  had  no  power  to  sell, 
and  required  the  concurrence  of  the  residuary 
devisees. 

An  order  was  obtained  in  chambers  to  the  effect 
that  the  trustees  had  no  power  to  sell  and  make  a 
valid  assurance  of  the  property  without  the  con- 
currence of  the  beneficiaries.  This  order  the  trustees 
now  moved  to  discharge. 

E,  P,  Hewitt,  for  the  trustees. — The  question  is. 
Can  trustees  with  power  of  sale  sell  without  the 
concurrence  of  the  beneficiaries  P  The  trustees  re- 
quire this  power  to  sell  in  order  to  pay  the  debts 
and  funeral  and  testamentary  expenses  and  legacies. 


(a.)  Reported  by  C.  C.  Hemslet,  Esq.,  Barrister- 
at-Law. 
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■nd  at  tuiy  rate  it  is  applicable  to  the  gift  of  residue. 
Tbe  trustees  may  therefore  .use  it  without  the  consent 
1^  the  beneficiaries :  Peters  v.  Lewes  and  East  Orin- 
dead  Railway  Co,,  29  W.  R,  874,  18  Ch.  D.  429,  at  p. 
iU;  In  re  Cott€nCs  Trustees  atid  School  Board  for 
London,  30  W.  K,  610,  19  Ch.  D.  624;  In  re  Lord 
Sudeley  and  Baines   <fc  Co.,   42  W.  R.  231,  [1894]  1 

L  MorUm,  JBroum,  for  the  purchaser. — The  power 
of  nie  is  cut  dowrk  by  the  subsequent  devise,  and 
eomeqoently  ^^e  are  entitled  to  require  the  concur- 
KDoe  of  the  beneficiaries.  He  referred  to  In  re  Lord 
Sudeky  and  Bainea  <fe  Co.,  [1894]  1  Ch.,  at  p.  339.  The 
dfifisees  here  take  absolutely,  and  therefore  the  legal 
estate  does  not  veat  in  the  trustees :  Davis  to  Jones 
md  Evans^  32  "W.  R.  460.  24  Ch.  D.  190. 

Kekewich,  J. — ^Having  had  the  advantage  of  a 
fuller  consideration,  of  this  case  than  any  which  is 
pottihle  on  a  summons  in  chamberR,  I  have  come  to 
the  concliision  that  the  order  which  was  made  in 
(Clambers  must  be  discharged,  and  that  the  vendors* 
title  must  be  upheld. 

The  question  here  is  whether  the  trustees  can  make 

a  title  under  the  pow^er  of  sale  contained  in  the  will 

—a  power    expressed   in  the  widest  terms  both  as 

ngaraa  time    and   otherwise.      The  power  runs   as 

MowB  [His  lordship  then  read  the  powder  of  sale  and 

aoatinQcd: — 3     Mi-.   Hewitt  has  convinced   me  that 

the  power  is  at  any  rate  applicable  to  this  particular 

pit  of   residue,   -whether  or  not  it  may  have  been 

iBtended   to   he  applicable  to  more  than  that.     The 

rcndue  is  g;iven  in  the  simplest  possible  manner  by 

the  will  to   the    two  children  of  the  testator's  late 

ton  Edwin  Dyson  and  to  all  the  children  of  his  son 

Cornelius    Dyson    equally.       The    beneficiaries    are 

a!tpred  by  the  codicil,  bat  the  mode  of  gift  is  not 

alfeer«fd.     Nothing   is  given  by   way  of    settlement, 

time  18  no  life  estate  and  no  restriction ;  it  is  simply 

a  gift  in  fee.     Is  such  a  power  of  sale  as  this  a  good 

power  in  respect  of  real  estate  which  is  given  in  that 

way  ?    I  think  there  is  no  doubt  that  it  is  good  so 

loDg  as  there  is  some  purpose  for  which  the  power 

euL  be  exercised. 

Cbitty,  J.,  in  In  re  Lord  Sudeley  and  Baines  &  Co,, 
at  p.  339  of  [1894]  1  Ch.,  with  respect  to  that,  says  : 
*"*  These  unlituited  powers  can  be  exercised  only  while 
the  purposes  of  the  settlement  remain  unexhausted,'' 
aad  he  proceeds  to  expound  that  farther  on  in  a  pas- 
sage which  I  do  not  pause  to  consider.  This  is  in 
agreement  with  Ijord  St.  Leonards'  opinion  in  his 
book  upon  Powers  which  is  cited  by  Fry,  L.  J.,  in  In  re 
C^HUms  Trustees  and  the  School  Board  for  London,  at 
p.  627  of  19  Ch.  B. :  **  Perhaps  the  better  opinion  is 
thai  the  powers  cannot  be  exercised  after  the  union 
of  the  estates,  on  the  ground,  not  that  the  powers 
are  mery^ed,  but  that,  according  to  the  true  construc- 
tkm  of  the  settlement,  they  were  not  to  be  exercised 
after  the  determination  of  the  limitations  which  they 
were  intended  to  overreach." 

TTie  question  for  me  is  whether  there  were  any 
trusts  of  the  will  existing  at  the  date  of  the  testator's 
death,  or  within  s  reasonable  time  thereafter,  which 
would  require  to  be  enforced  by  means  of  the  exer- 
cise of  this  power  of  sale.  The  testator  has  limited 
the  exercise  of  the  power  in  that  way,  for  he  says 
that  the  proceeds  of  sale  are  to  be  held  upon  the 
trusts  of  the  will.  Mr.  Hewitt  argued  that  I  ought 
to  infer  that  the  power  of  sale  was  intended  by  the 
testaror  to  be  used  for  the  purpose  of  division,  and 
he  says  that  if  I  do  I  can  uphold  the  power  on  that 
ground,  if  it  is  required,  in  order  to  divide  the  pro- 
perty among  the  beneficiaries,  and  he  cites  the  case 
of  Petem  v.  J.,ewe$  and  East  Qrinstead  Railway  Co,, 
*.  the  power  was  expressly  given  for  the  purpose 


of  division,  and  also  the  cases  of  In  re  Lord  Sudeley 
and  Baines  &  Co,  and  In  re  Cotton's  Trustees  and  the 
School  Board  for  London,  in  which  it  was  pointed  out 
that  the  will  contained  provisions  from  which  it  might 
be  inferred    that  a  division  was  intended.     But  in 
those  cases  there  were  a  number  of  legatees  and  there 
was  property  of  a  peculiar  character,  which  iBstanoes 
I  do  not  find  in  this  case,  and  that  argument  is,  I 
think,  narrowed,  because  in  order  to  infer  the  exist- 
ence of  the  power  I  must  first  find  that  there  is  such 
a  purpose  of  division.     In  this  case  there  is  only  a 
direct  gift  to  a  small  number  of  persons,  and  that  not 
by  way  of  division.     The  legal  estate  is  in  the  trus- 
tees and   the  equitable  fee  in  the  beneficiaries,  and 
there  is  no  reason  why,  if  no  obstacle  intervenes,  the 
beneficiaries  should  not  call  for  the  legal  estate  from 
the  trustees.    If  that  were  all  I  should  decide  against 
the  vendor's  title ;  but  that  is  not  all.    My  attention 
has  been  called  to  other  points.     The  tentator  has  not 
only  ordered  his  debts  and  funeral  and  testamentary 
expenses  to  be  paid,  but  has  also  given  many  legacies 
amounting  to  a  considerable  sum,  and  he  has  charged 
them  upon  his  real  estate  by  the  operation  of  a  rule 
of  law  which  is  now  well  settled,  and  is  laid  down  in 
the  case  of  Greville  v.  Browne,  7  W.  R.  673,  7  H.  L.  Cas. 
689,  and  which  is  that  where  a  man  gives  legacies  and 
then  the  residue,  that  residue  is  chargeable  with  the 
legacies.     Now,  the  payment  of  the  legacies  is  dis- 
tinctly one  of  the  trusts  of  the  will,  and  it  seems  to 
me,  apart  from  anything  else,  that  the  trustees  have 
a  duty  to  perform  in  the  discharge  of  these  legacies, 
and  that  if  this  duty  is  to  be  performed  it  is  for  them 
to  say  whether  they  require  to  sell  the  residuary  real 
estate  for  such  purpose.    I  am  only  considering  t^e 
question  as  between  the  vendors  and  the  purchaser, 
who  is  not  bound  to  inquire,  and  if  he  did  would  pro- 
bably not  be  told,  why  the  property  is  put  up  for 
sale.     It  is  sufficient  for  him  that  the  vendors  have  a 
power  of  sale  which  is  exercisable  for  the  purposes 
of  the  will.     If  the  beneficiaries  were  here  suing  the 
trustees  and  attempting  to  prevent  the  sale,  then,  of 
course,  the  trustees  would  l^  obliged  to  say  that  they 
retained  the  property  for  the  specific  purposes  of  the 
will.  But  the  question  here  is  simply  one  between  the 
vendors  and  the  purchaser,  and  assuming  the  vendors 
to  be  acting  honestly,  they  have  a  power  of  sale  which 
they  may  exercise. 

I  therefore  discharge  the  order  made  in  chambers 
and  overrule  the  purchaser's  objections.  I  declare 
that  the  vendors  have  made  a  good  title.  The  pur- 
chaser must  pay  the  costs  both  here  and  in  chambers. 

Solicitors,  Preston,  Stow,  &  Preston,  for  Rowlands  <k 
Son,  Birmingham ;  Emmet  &  Co,,  for  J,  C,  Fowke  db 
Son,  Birmingham. 


June  24,  25,  1896. 


Chan.  Div.    ) 
Kekewich,  J.  j 

In  re  Smith. 
Davidson  v.  Myrtle,  (a.) 

Trustee — Investment — Company  incorporated  hy  Act  of 
Parliament, 

Where  a  testator  had  empowered  the  trustees  of  his  wUl 
to  invest  **  in  or  upon  the  bonds,  debentures,  or  debenture 
stock  of  any  company  incorporated  by  Act  of  Par~ 
liament,*^ 

Held,  that  the  trustees  were  not  empowered  to  invest  on 
the  bonds  or  debenture  securities  of  a  company  incor^ 
porated  by  registration  under  the  Companies  Act  of  1862. 


(a.)  Reported  by  C.  C.  HensIiEY,  Esq.,  Harrister- 
at-Law. 


so 
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In  bb  Smith. 


HlOH  COUBT. 


Summons. 

John  Smith,  by  his  will  made  in  April,  1895,  after 
appointing  the  plaintiffs,  Robert  Daviason  and  Arthur 
Humbert  executors  and  trustees  of  his  will,  and 
making  various  dispositions  of  his  property  as  therein 
mentioned,  declared  that  they  should  stand  possessed 
of  his  residuary  estate  upon  trust  to  invest  the  same 
*'  in  or  upon  any  of  the  public  stock  funds  or 
securities  of  the  United  Kingdom,  or  any  real  or 
leasehold  securities,  or  in  or  upon  the  bonds,  deben- 
tures, or  debenture  stock  of  any  company  incorporated 
by  Act  of  Parliament  and  pa3ring  a  dividend  upon  its 
ordinary  stock  or  shares,"  with  a  discreuonary 
power  to  vary  and  transpose  the  investments  for 
others  of  a  similar  nature. 

The  testator  died  on  the  dth  of  December,  1895, 
and  his  will  was  proved  on  31st  of  December,  1895, 
by  the  plaintiffs.  This  was  an  originating  summons 
taken  out  by  the  trustees  to  determine  {inter  alia)  the 
question  whether  the  investment  clause  in  the  will 
authorized  them  to  invest  in  or  upon  the  bonds, 
debentures,  or  debenture- stock  of  any  coiTipany 
incorporated  by  registration  under  the  Companies 
Act  of  1862.  The  defendants  were  nieces  and 
nephews,  the  residuary  legatees  of  the  testator. 

Benshaw,  Q.G.,  and  Jason  Smith,  for  the  trustees. 
— A  company  registered  under  the  Companies 
Act,  1862,  is  a  company  incorporated  by  Act  of 
Parliament:  Edwards  v.  Edmunds,  34  L.  T.  N.  S. 
522,  24  W.  R.  Dig.  300;  Elve  v.  Boyton,  [1891]  1  Ch. 
501,  39  W.  R.  Dig.  244 ;  Trustee  Act,  1893  (56  &  57 
Vict.  c.  53),  88.  1  &  3. 

Warmington,  Q,C,,  Warrinffton,  Q.G.,  and  P.  B. 
Lambert,  for  Mrs.  Myrtle,  a  residuary  legatee. — 
'*  Companies  incorporated  by  Act  of  Parliament  *'  is 
not  equivalent  to  **  Companies  registered  under  the 
Companies  Act,  1862  (25  &  26  Yict.  c.  89)."  (They 
referred  to  parts  7  and  8  of  the  Act  of  1862.)  The 
expression  '*  company  "  in  the  Forged  Transfers  Act, 
1891  (54  &  55  Yict.  c  43),  is  by  section  2  defined  as 
meaning  *'  any  company  incorporated  by  or  in  pur- 
suance of  any  Act  of  Parliament  or  by  Royal  Charter." 

Haldane,  Q.O.,  and  Methold,  for  Mrs.  Humbert  and 
Mrs.  Smith. 

Brainwell  Davis,  Q,C,,  and  Owen  Thompson,  for 
three  nephews. 

A,  dB.  Terrell,  for  the  remaining  nephew,  all  in 
the  same  interest. 

Kekewich,  J. — The  real  question  as  it  presents 
itself  to  my  mind  is  whether  I  am  free  to  express  an 
opinion  at  all.  If  the  point  has  been  decided  by  Hall, 
Y.C.,  or  still  more  if  it  has  been  decided  by  the  Court 
of  Appeal.  I  have  nothing  to  do  but  to  perform  the 
agreeaole  duty  of  obedience,  and  follow  those  who 
have  decided  the  point.  I  cannot  say  that  the  point 
was  decided  by  Hall,  Y.C.,  in  Edwards  v.  Edmunds, 
No  doubt  he  did  not  decide  against  the  view  that  a 
company  registered  is  not  a  company  incorporated 
by  Act  of  Parliament;  but  that  was  not  the  real 
question  which  was  present  to  his  mind.  There  was 
in  that  case  a  power  to  retain  the  shares,  and  therefore 
he  found  that  the  trustees  had  done  their  duty  and 
had  not  committed  any  breach  of  trust  in  not  selling, 
not  because  they  were  empowered  to  invest  in  that 
way,  but  because  they  had  a  power  to  retain.  As 
regards  the  new  shares  he  certainly  held  that  Edmunds 
was  not  wrong  in  accepting  them.  He  said, 
'*  I  do  not  say  that  Edmunds  was  wrong  in 
accepting  the  shares,  though  he  would  have  been 
perfectly  justified  in  refusing  to  take  them  " — that  is 
to  say,  he  appears  to  think  he  had  a  discretion.  That 
doe8,  no  doubt,  imply  that  he  was  at  liberty  to  accept 
them,  yet  it  is  not  a  neat  decision  on  the  point. 


Then  came  the  case  of  Elve  v.  Boyion,  and  that 
is  a  decision  very  much  nearer  the  point.  There 
the  company  was  not  incorporated  by  Act  of  Par- 
liament devoted  to  the  incorporation  of  the  com- 
pany, but  was  incorporated  by  Royal  Charter  made 
m  pursuance  of  the  Act  of  Parliament — ^that  is  to  say, 
there  was  the  authority  or  (as  lawyers  in  some  con- 
nections call  it)  the  **  power"  given  to  the  Crown  to 
incorporate  it.  Lindley,  L.J.,  uses  the  very  words  at 
p.  507  of  (1891)  1  Ch. :  <<  It  empowers  the  Crown 
to  grant  charters  of  incorporation  to  persons  who 
shaU  be  liable  to  calls,  amongst  other  things  which 
the  Crown  could  not  do."  Then  there  are  oertain 
precautions.  Then  he  says  at  p.  508 :  **  The  zeal 
truth  is,  that,  if  you  look  at  it  very  closely,  the  cor- 
poration owed  its  birth  and  creation  to  the  joint  effect 
of  the  Charter  and  of  the  Act  of  Parliament,  and  you 
can  no  more  neglect  the  Act  of  Parliament  than  you 
can  neglect  the  Charter."  It  is  in  strict  analogy  to 
my  mind  to  a  power  in  a  deed  exercised,  say,  by  a 
will,  in  which  the  ultimate  donee  takes  both  under  a 
deed  creatine  the  power,  and  the  will  exercising  the 
power.  Lindley,  L.J.,  says,  at  p.  508  :  ''It  appears 
to  us  that,  upon  any  reasonable  construction  of 
this  clause,  this  first  corporation  was  a  cor^ra- 
tion  incorporated  by  Act  of  Parliament  within 
the  true  meaning  of  that  clause."  That  seems  to 
be  a  question  differing  rather  from  that  which  I  have 
to  decide.  The  power  ^ven  in  that  case  was  a  power 
g^ven  to  the  Crown — given  as  it  might  very  well  be 
— in  pursuance  of  the  existing  practice  of  tiie  Legis- 
lature to  empower  some  of  the  departments  of  the 
executive  to  create  corporations;  tne  practice  is  to 
do  this  by  means  of  provisional  orders,  which  are 
afterwards  confirmed  by  an  Act  of  Parliament  which 
groups  several  together,  and  gives  them  legislative 
force.  That  does  not  seem  to  be  precisely  the  same 
case  as  this.  I  have  no  desire  to  cut  down  the 
reasoning  of  the  Lords  Justices  iu  Elve  v.  Boyton,  If 
I  were  at  liberty  to  do  so  I  would  much  rather  boldly 
follow  them,  but  I  do  not  think  I  have  g^t  sufficient 
guide,  and  I  am  bound  to  act  on  my  own  opinion. 
It  seems  to  me  there  is  all  the  distinction  in 
the  world  between  a  corporation  created  by  the 
Crown  or  by  any  body  of  persons  in  pur- 
suance of  powers  delegated  by  the  Legislature, 
and  the  creation  of  an  incorporated  company  by 
seven  persons  complying  with  certain  rules  (or  not 
complying  with  them  sometimes)  and  thereby 
creating  a  corporation  which,  after  all,  may  be  very 
little  more  than  a  sham.  I  believe  that  the  general 
acceptation  of  the  expression  '*  incorporated  by  Act  of 
Parliament "  among  conveyancers  has  been  for  many 
years  **  incorporated  by  an  Act  of  Parliament 
devoted  to  that  particular  end."  No  doubt  you 
have  the  words  *'by  special  Act  of  Parliament" 
inserted  in  many  of  the  conveyancing  forms,  but  I  do 
not  think  it  is  always  so ;  and  as  to  the  expression 
'*  and  by  Royal  Charter  "  my  own  recollection  is 
that  it  is  by  no  means  always  put  in  as  an  alternative 
te  the  old  form;  and  I  think  if  you  asked  a  good  con- 
veyancer what  **  incorporated  by  Act  of  Parliament " 
meant,  he  would  say  **  A  corporation  which  owes  its 
origin— its  corporate  existence — to  a  clause  in  a  par- 
ticular Act  of  Parliament,"  and  that  anything  lesa 
than  that,  is  not  incorporation  by  Act  of  Parliament. 

Mr.  Warmington  alluded  generally  to  the  Com- 
panies Act  of  1862.  This  very  Act  of  1862  in  clause 
199,  which  comes  under  part  8,  makes  use  of  the 
expression  '*  incorporated  by  Act  of  Parliament "  ; 
it  says :  **  Subject  as  hereinafter  mentioned  any 
partnership,  association,  or  company  except  railway 
companies  incorporated  by  Act  of  Parliament. 
That  is  only  an  illustration  of  the  reasoning  why  I 
think  the  phrase  ''incorporated  by  Act  of  Par&ament" 
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bM  beeo  generally  used,  or,  if  not  generally  used, 
genenUy  understood  by  experts  in  the  sense  in  whidb 
IhsTe  iised  it;  and  as  I  am  not  bound  by  authority  I 
most  follow  the  bent  of  my  own  inolinatiou,  and 
hcJd  that  "incorporated  by  Act  of  Parliament"  is 
Dot  eqmTalent  to  "  incorporated  by  registration 
ondar  the  Companies  Act,  1862." 

Solicitors,  i2.  S.  Taylor,  So7i,  &  Humbert;  William 
SM*,  for  Hirst  A  Capes,  Harrogate ;  Theodore 
Allingham. 


a  B,  Div.  \ 

(Lord  Eussell  of  Eillowen,  [ 

CJ.,  and  Wills,  J.)         ) 


May  15; 
Jane  18, 1896. 


Mayor,  &c.,  of  Eastbourne  v.  Bradford,  (a) 

LujoJ  government — Drainage — Single  drain  connecting 
differtnt  htmses  with  public  sewer — Liability  to  repair 
-Public  HeaUh  Act,  1875  (38  &  39  Vict,  c.  65),  m.  4, 
13,  il—Public  Health  Acta  Amendment  Act,  1890 
(53  4  54  Vict.c,  69),  8.  19. 

/»  an  urban  district  in  which  Part  TIL  of  the  Public 
EtM  Acts  Amendment  Act,  1890,  had  been  adopted 
mwai  AciiMS  belonging  to  different  owners  were  connected 
wU  the  public  sewer  by  a  single  drain,  constructed 
fftnmdy  to  the  adoption  of  that  Act, 

Htld,that  the  drain  was  a  *^ single  private  drain** 
attin  the  meaning  of  section  19  of  the  Public  Health 
AcU  Amendment  Act,  1890,  and  that  the  local  sanitary 
mkoniy  vfere  entitled  to  recover  from  the  owner  of  one 
fftke  houses  his  proportion  of  the  cost  incurred  by  them 
tt  n-laying  tJie  drain. 

Self  V,  The  Hove  Commissioners,  43  W.  B.  300, 
[1895]  1  Q.  B,  685.  followed. 

ffill  f.  Hair,  43  W.  B.  651,  [1895]  1  Q.  B.  906,  dis- 
ffprwed, 

i^tpeal  by  the  defendant  from  the  decision  of  the 
j^ge  of  the  Eastbourne  County  Court. 

The  futs  and  the  arguments  sufficiently  appear 
^  the  judgments. 

^y  lo.—Maemorran,  Q.C,  for  the  defendant. 
^foail,  for  the  plaintifb. 

Cur,  adv,  vtUt. 

June  18. — ^The  following  judgments  were  read : — 

1^  Russell  of  Killowrn,  C.J.— -This  is  an 
^wtl  from  the  decision  of  the  county  court  judge  of 
wboorne  in  an  action  brought  by  the  Corporation 
d  Euthoume  against  one  Bradford  to  recover  the 
■■  of  £2  78.  2d.,  which  is  a  proportion  of  certain 
<<p(Bses  incurred  in  relaying  a  drain  connecting  a 
^^belaaging  to  the  defendant  and  other  houses 
woBgingto  different  owners  with  a  public  sewer. 
Tkdniilin  question  drains  houses  No9.  13,  11,  9, 
^ Tin  the  Pevensey-road,  and  Nos.  13  and  14  in 
We  Korth-street,  and,  passing  through  private 
P'^Qty,  it  joins  the  main  public  sewer  in  Susan's- 
"■«•  The  facte  were  agreed  upon  by  the  parties, 
■*!  the  only  question  for  the  decision  of  the  county 
^otrt  judge  was  whether  the  conduit  in  question  is  a 
P*^  aewer  within  the  meaning  of  the  Public  Health 
^  ISlb  and  1890,  or  a  single  private  drain  within 
**meMnng  of  section  19  of  the  Act  of  1890. 
^he  learned  county  court  judge  considered  himself 
""Bid  bj  the  decision  of  the  Divisional  Court  in  the 
■*  of  Self  V.  The  Hove  Commissioners,  and  held 
**tthe  oondnit  was  a  single  private  drain,  and  judg- 
••■t  was  given  for  the  plaint^QT  corporation  with  leave 

I*-)  fieporled  by  T.  E.  Colquhoun  Dill,  Esq,, 
Baniflter-at-Law.  i 


to  appeal.  On  the  argument  before  us  the  cases  of 
Travis  v.  Uttley,  42  W.  R.  461,  [1894]  1  Q.  B.  233; 
Self  V.  The  Hove  Commissioners,  43  W.  R.  300,  £1895] 
1  Q.  B.  685 ;  and  Hill  v.  Hair,  43  W.  R.  651,  [1895] 
1  Q.  B.  906,  were  cited. 

In  Travis  v.  Uttley  the  drain  passed  through  private 
grounds,  and  received  the  drainage  of  three  nouses 
before  it  joined  the  main  sewer ;  but  the  three  houses 
so  drained  belonged  to  one  person,  consequently 
section  19  of  the  Act  of  1890  did  not  apply.  It  was 
there  held  that  the  conduit  was,  so  far  as  it  was  in 
question  in  that  case,  a  sewer  repcurable  by  the  public 
authority.  I  think  the  judgments  in  that  case  were 
right.  I  say  nothing  about  some  expressions  appear- 
ing in  those  judgments  which  were  incidental  and 
were  not  necessary  for  the  purpose  of  the  decision 
arrived  at. 

In  the  case  of  Self  v.  The  Hove  Commissioners  two 
houses  belongicg  to  different  owners  were  connected 
with  a  public  sewer  by  a  single  private  drain.  This 
was  therefore  held  to  be  a  drain  within  the  meaning 
of  section  19  of  the  Public  Health  Act,  1890,  and  as 
the  local  authority  had  adopted  Part  III.  of  the  Act 
of  1890,  section  19  applied. 

In  the  case  of  Hill  v.  Hair  the  drain  was  similar  to 
that  in  Self  v.  The  Hove  Commissioners,  a  drain 
carrying  the  drainage  of  the  respondent's  house,  and 
of  other  houses  belongiae  to  different  owners,  into  a 
public  sewer.  Here,  also,  the  local  authority  had 
adopted  the  Act  of  1890,  but  the  court  held  that 
section  19  of  that  Act  did  not  apply. 

In  these  two  cases  different  and  conflicting  decisions 
were  therefore  given. 

There  is  no  substantial  difference  between  the 
drain  in  the  case  before  us  and  that  in  Self  v.  The 
Hove  Commissioners  and  that  in  Hill  v.  Hair.  In  the 
present  case  it  drains  houses  belonging  to  different 
owners  and  enters  the  public  sewer,  and  the  local 
authority  has  adopted  the  Act  of  1890. 

In  consequence  of  the  impossibility  of  reconciling 
the  decisions  in  Self  v.  The  Hove  Commissioners  and 
Hill  V.  Hair,  1  have  reconsidered  the  whole  question 
independently  of  these  cases.  The  real  question  is — 
What  is  the  proper  application  of  section  19  of  the 
Public  Health  Amendment  Act,  1890  ?  The  section 
says  that,  where  two  or  more  houses  belonging  to 
different  owners  are  connected  with  the  public  sewer 
by  a  single  private  drain,  the  local  authority  may 
deal  with  that  drain  in  the  same  way,  both  as  to  the 
execution  of  works  and  recovery  of  expenses,  as  it 
may  deal  with  drains,  ashpits,  and  cesspools,  under 
section  41  of  the  Public  Health  Act,  1875.  The  first 
point  of  difficulty  is,  What  is  a  single  private  drain  ? 
Sub-section  3  says  that  a  drain  includes  a  drain  used  for 
the  drainage  of  more  than  one  building.  This  very 
much  widens  the  definition  of  drain  given  in  section  4 
of  the  principal  Act  of  1875.  In  that  section  a  drain 
means  any  drain  of  and  used  for  the  drainage  of  one 
building  only  or  of  premises  within  the  same  curtilage. 
What,  then,  is  the  meaning,  in  section  19,  of  &ie 
words,  *'  single  private  drain  "  ?  What  is  a  private 
drain  and  can  there  be  a  private  drain  connecting  two 
or  more  houses  (belonging  to  different  owners)  with  a 
public  sewer  P  Prior  to  the  passing  of  the  Act  of 
1890,  by  the  operation  of  the  Act  of  1875  (and,  indeed, 
by  the  operation  of  the  prior  Act  of  1848)  there 
could  not  be  a  private  drain  which  connected  two 
or  more  houses  (belonging  to  different  owners)  with  a 
public  sewer,  because  any  such  drain  was  a  sewer,  and 
was  a  sewer  vested  in  the  local  authority.  Therefore 
it  might  be  said  that  the  drain  in  this  case  is  not  a 
private  drain  because  it  was  vested  in  the  local 
authority.  Therefore  it  might  be  said  that  the  drain 
in  this  case  is  not  a  private  drain  because  it  was 
vested  in  the  local  authority,  if  the  word  **  private     is 
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to  be  taken  as  need  in  the  sense  of  belonging  to  an 
individual ;  and  it  was  not  a  drain  at  iJl,  because  it 
came  under  the  definition  of  **  sewer  "  in  section  4  of 
the  Act  of  1848.  But  the  Act  of  1800,  for  the 
purposes  of  section  19,  and  for  those  purposes  only, 
widens  the  definition  of  '*  drain  "  contained  in  section 
4  of  the  Act  of  1875,  and  therefore  there  seems  to  be 
no  difficulty  in  interpreting  section  19  with  regard  to 
the  word  *'  drain."  In  the  case  before  us  it  seems  to 
me  to  be  clear  that  the  drain  was  a  drain  within 
the  meaning  of  the  definition  given  in  sub- section  3 
of  section  19. 

The  next  question  is— What  is  the  meaning  of  the 
word  "  private  **  in  "  single  private  drain.'*  and  what 
meaning  can  be  given  to  it  which  shall  harmonize 
with  the  application  of  section  13  of  the  Public 
Health  Act,  1875  ?  It  has  been  suggested  that  the 
expression  **  private  drain"  might  be  said  to  apply 
only  to  drains  of  the  character  set  out  in  section  19 
of  the  Act  of  1890,  which  were  constructed  after  the 
passing  of  the  Act  of  1890— in  other  words,  that  the 
Act  has  no  retrospective  force.  That  would  be  a  very 
simple  way  of  getting  out  of  the  difficulties  of  the 
section.  But  the  words  of  the  section  are  not  **  shall 
be,'*  but  **are,**  and  therefore,  when  it  says  that 
where  two  or  more  houses  belonging  to  differentowners 
are  connected  with  the  public  sewer,  it  points,  I  think, 
to  a  state  of  things  in  existence  at  l^e  time  of  the 
passing  of  the  Act  which  is  to  be  altered.  If  then 
the  provision  is  retrospective,  what  effect  is  to  be 
given  to  section  13  of  the  Act  of  1875  in  this  connec- 
tion P  Now  that  section  (13)  says  that  all  existing 
and  future  sewers  shall  vest  in  and  be  under  the 
control  of  the  local  authority.  The  word  ** sewer*' 
here  will  no  longer  include  the  drain  in  question  in 
this  case,  which  is  a  drain  under  and  for  the  purposes 
only  of  section  19  of  the  Act  of  1890.  But  inasmuch 
as  prior  to  the  passing  of  the  Act  of  1890  that  drain 
was  a  sewer  vesting  in  the  local  authority,  does  the 
vesting  control  the  natural  application  of  the  new 
definition  P  If,  indeed,  the  absolute  property  in  the 
sewer  were  g^ven  by  section  13  of  the  Act  of  1875  to 
the  local  authority,  one  might  feel  some  difficulty  in 
making  this  section  applicable  to  drains  constructed 
prior  to  1890,  notwithstanding  the  uhc  of  the  word 
**  are."  But  what  is  the  meaning  of  the  word  **  vest  ** 
in  section  13  of  the  Act  of  1875  ?  It  fcas  been  clearly 
held  that  the  vesting  is  not  a  giving  of  the  property 
in  the  sewer  and  in  the  soil  surrounding  it  to  the 
local  authority,  but  gives  such  ownership  and  such 
rights  only  as  are  necessary  for  the  purpose  of 
carrying  out  the  duties  of  a  local  authority  with 
regard  to  the  subject-matter — Hinde  v.  Chorlton,  15 
W.  R.  226,  L.  R,  2.  C.  P.  at  p.  116;  CoverdaUv, 
Charlton,  26  W.  R.  687,  4  Q.  B.  D.  104 ;  Rolls  v.  The 
Vestry  of  St.  George  the  Martyr,  Southwark,  28  W.  R. 
867,  14  Ch.  D.  785;  Attorney- General  v.  Guardians 
of  Dorhing,  30  W.  R.  579,  20  Ch.  D.  595;  The 
Mayor,  rfr.,  of  Birkenhead  v.  London  and  North- 
Western  Railway  Co..  15  Q.  B.  D.  572,  34  W.  R. 
Dig.  100.  But  if  the  duty  is  partly  or  entirely 
shifted  from  the  local  authority  to  individuals, 
that  right  which  the  word  **vest'*  gives  to  the 
local  authority  disappears  to  the  same  extent. 
Therefore  it  aoes  not  appear  that  there  is  any 
difficulty  arising  from  the  word  **  vest  '*  in  section 
13  of  the  Act  of  1875.  The  vesting  was  only  for  the 
purpose  of  performing  a  duty,  and  the  duty  having 
ex  hyftothesi  been  shifted  on  to  the  owner,  there  is  no 
difficulty  in  arriving  at  the  proper  interpretation  of 
section  19  of  the  Act  of  1890  by  reason  of  the  use 
of  the  word  **  vest "  in  section  13  of  the  Act  of  1875. 

I  am  unable  to  see  any  special  use  in  the  word 
**  private  "  in  this  section,  but  it  is  inteUigible,  and,  I 
think,  means  a  drain  originally  constructed  for  the 


drainage  of  one  or  more  houses  as  distinffuished  from 
a  drain  or  sewer  which  any  member  of  the  pubUo 
may  have  a  right  to  use  by  connecting  to  it  the  drain 
from  his  own  house.  We  must  put  some  reasonable 
interpretation  on  the  section,  and  on  this  oonstruotion 
of  it  there  is  no  difficulty  in  applying  it  to  the  present 
case.  If  it  does  not  govern  the  class  of  drain  in  thii 
case,  which  is  for  all  purposes  identical  with  that  in 
Self  V.  The  Hove  Commissioners  and  in  HUl  v.  Hair, 
what  application  can  the  section  have  ?  A  drain  now, 
by  the  combined  operation  of  section  4  of  the  Puhlic 
Health  Act,  1875,  and  section  19  of  the  Act  of  1890, 
for  the  purposes  of  this  latter  section  and  for  those 
purposes  only,  includes  (1)  a  drain  used  for  the  drain- 
age of  one  building  only ;  (2)  a  drain  used  for  the 
drainage  of  premises  within  the  same  curtilage ;  and 
(3)  a  drain  used  for  the  drainage  of  more  than  one 
building. 

The  section  therefore  applies  to  two  or  more  houses 
belonging  to  different  owners  connected  with  a  publio 
sewer  by  a  single  private  drain,  whether  withm  the 
same  curtilage  or  not.  If  it  was  only  intended  to 
apply  to  drains  which  did  not  vest  in  the  local 
authority  prior  to  1890,  it  is  difficult  to  understand 
the  object  of  making  a  new  definition  of  the  word 
drain  for  the  purposes  of  applying  section  41  of  the 
Act  of  1875.  The  local  authorities  could  already  deal 
with  drains  draining  one  building  and  drains  drain- 
ing premises  within  the  same  curtilage :  see  section  4 
of  the  Act  of  1875  and  section  41  of  the  same  Act 
Moreover,  the  object  of  section  19  of  the  Act  of  1890 
is  to  give  increased  power  to  the  local  authorities 
enumerated  in  the  Act,  and  therefore  the  second 
exception  under  the  definition  of  sewer  in  section  4  of 
the  Act  of  1875  does  not  help  us,  especially  as  the 
class  of  drains  there  mentioned  are  not  sewers. 
Further,  since  it  is  intended  to  throw  upon  owners  of 
houses  certain  expenses,  it  is  difficult  to  suppose  that 
the  section  can  have  been  intended  to  operate  on  the 
first  exception  to  section  13  of  the  Act  of  1875 — ^vis., 
sewers  made  for  profit. 

It  is  difficult  to  suppose  that  the  legislature 
intended  tiiat  the  owners  of  houses  are  to  m  called 
upon  to  pay  the  cos^<  of  repairing  a  sewage  system 
such  as  that  in  Minehead  Local  Board  v.  LuttreH,  42 
W.  R.  667,  [1894]  2Ch.  178.  The  second  exception 
of  section  13  of  the  Act  of  1875  affords  no  assistance, 
as  it  deals  with  land  drainage ;  neither  does  the  third 
exception,  because  the  loctd  authority  can  have  no 
power  over  these  sewers,  except  as  provided  by  section 
327  (1).  Nor  does  the  proviso  of  section  13  help  us, 
as  it  points  to  public  sewers  constructed  by  a  publio 
body  for  public  use.  It  appears  to  me  to  follow  that 
the  section  could  practically  have  no  operation  at  all 
if  it  were  not  intended  to  apply  to  such  oases  as  that 
before  us. 

I  am  therefore  of  opinion  that  in  this  case  the 
drain  was  a  single  private  drain  connecting  two  or 
more  houses  belonging  to  different  owners  with  the 
public  sewer,  and  that  therefore  under  section  19  of 
the  Act  of  1890  the  local  authority  was  entitled  to 
proceed  under  section  41  of  the  Act  of  1875.  I  agree 
in  the  decision  of  Self  v.  The  Hove  Commissioners,  and  I 
think  the  county  court  judge  was  right  in  following 
it.  It  follows  that  I  do  not  agree  with  the  judgment 
in  Hill  V.  Hair, 

I  may  add  that  I  think  it  is  to  be  regretted  that  the 
legislature  did  not  paf>s  some  such  provision  as  clause 
134  of  the  Carlisle  Corporation  Act,  cited  in  Hill  v. 
Hair,  instead  of  a  section  limited  as  section  19  of  the 
Act  of  1890  is.  Had  they  done  so,  drains  like  that  in 
Travis  ▼.  Uttley  would  have  stood  on  the  same  footing 
as  the  drain  in  this  case.  I  cannot  avoid  pointing  out 
the  highly  unsatisfactory  stete  of  the  existing  legisla- 
tion relating  to  questions  of  public  health  and  to 
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oognaie  qoestions  of  looal  anthoiity  unddr  the  Acts 
deding  with  that  sabjeot.  It  is  entirely  imsystem- 
iiie  and  most  oonfnsed,  and  in  the  public  interest 
itops  ought  to  be  speedily  taken  to  reduce  the 
exiiziig  ehaos  into  system  and  order. 

WiLU,  J. — The  plaintiflGs  in  this  case  are  the  local 
■nitarj  authority  of  the  borough  of  Eastbourne,  and 
tiMf  faisTe,  under  the  provisions  of  section  3  of 
53  ft  54  Yiot.  c  49  (Public  Health  Act,  1890), 
adopted,  amongst  other  provisions  of  that  Act,  section 
19,  wlddi  is  therefore  in  force  in  that  borough. 

TIm  defendant  is  the  owner  of  a  house  which  is 
oomieotedwitli  the  public  sewer  by  a  pipe  or  conduit, 
^lich  passmg  through  private  property  receives  the 
drusaffe  both  of  the  defendant's  house  and  of  several 
oiher  houses  belonging  to  different  owners.  This 
p^  had  become  a  nuisance  and  injurious  to  health, 
nd  tiie  pUiwHUia  took  tiie  necessary  steps,  and  all 
tiuDgs  happened  to  entitle  them  to  execute  the  works 
DfiOflsnry  to  abate  the  nuisance.  The  proportion  of 
the  total  cost  to  be  charged  to  the  plaintiff  has  been 
insrtained  as  provided  by  section  19  of  the  Act  of 
1890,  and  this  action  is  brought  in  the  county  court 
lij  Tiiiae  of  section  261  of  the  Act  of  1875. 

If  the  Act  of  1875  alone  were  applicable,  the  pipe 
in  (joestion,  from  the  point  at  all  events .  where  it 
noeifes  the  drainage  of  the  second  house,  would  be 
a  "sewer"  within  the  interpretation  clause  (sec- 
tioo4). 

Seodon  19,  however,  of  the  Act  of  1890  is  the 
aactment  applicable  to  this  case.  By  that  section  it 
ii  provided  that  **  where  two  or  more  houses 
belonging  to  different  owners  are  connected  with  a 
pobUc  sewer  by  a  single  private  drain,  an  application 
Hsj  be  made  under«  section  41  of  the  Public  Health 
Act,  1875  (relating  to  complaints  as  to  nuisances 
from  drains),  and  the  local  authority  may  recover  any 
openses  incurred  by  them  in  executing  any  wor]a 
vBder  the  powers  conferred  upon  them  by  that 
■eetion  from  the  owners  of  the  houses,"  in  shares  or 
propartiana  to  be  assigned,  as  therein  provided,  to 
Mcb  owner  respectively. 

is  in  the  PnbHc  Health  Act,  1890,  "dram"  and 
"wwer"  are,  where  the  context  does  not  require 
olhenrise,  to  have  the  same  meaning  as  in  the  Act  of 
lS7d,  tins  enactment,  read  with  the  interpretation 
chose  of  the  Act  of  1875,  would  involve  a  contradic- 
tioQ  in  terms,  for  the  single  private  conduit  carrying 
&e  drainage  of  two  houses  would  be  excluded  from 
ihfb  dwfinition  of  drain  and  fall  within  that  of  a  sewer. 
It  is  therefore  a  case  where  the  context  does  require 
that  the  word  "drain"  in  section  19  should  not 
noin  the  statutory  definition.  But  the  Legislature 
^  not  left  this  matter  to  inference,  and  has  provided 
^•ab-section  3  of  the  same  section  that  **for  the 
jnpomB  of  this  section  the  expression  "drain" 
OKodes  a  drain  "  used  for  the  drainage  of  more  than 
one  building." 

Ihe  section,  therefore,  seems  to  me  to  say  in  terms 
Osttiie definition  of  "drain"  in  the  Public  Health 
lot  of  1875  18  not  to  prevent  the  words  of  the  section 
frm  noshing  their  natural  interpretation,  and  that 
te  the  purposes  of  that  section,  and  of  that  section 

a,  the  definition  of  "drain"  in  the  Act  of  1875 
be  qualified  in  the  manner  and  to  the  extent 
pnoted  out  in  sab-section  3. 

I  do  not  apprehend,  therefore,  that  the  use  of  the 
<ipnanon  "  private  "  drain  connecting  two  or  more 
MMs  with  tlie  public  sewer  effects  any  change  in  the 
^yvaoship  of  the  conduit  which  serves  two  houses  or 
fnvfnts  it  froni  being  for  any  other  purposes  than 
tbon  eoveied  by  section  19  a  sewer  and  not  a  drain. 
Bat  for  the  pozposes  of  this  section  I  cannot  see  why 
fttteisaojdifiScDliyiQgiTingto  the  language  used 


its  natural  meaning,  and  saying  that  in  such  a  case 
as  the  present  the  section  is  durectljr  applicable,  and 
does  so  far  as  proceedings  under  section  41  of  the  Act 
of  1875  are  concerned,  and  to  that  extent  and  in  that 
case  only,  alter  the  incidence  of  the  cost  of  executing 
the  necessary  works  contemplated  by  that  section  and 
throw  them  upon  the  owner. 

In  the  remarks  of  the  Lord  Chief  Justice  as  to  the 
meaning  and  application  of  the  expression  "  vest "  I 
entirely  agree. 

It  may  oe  asked  what  is  the  meaning  of  a  "  private 
drain"  serving  two  houses,  when  the  moment  it 
serves  two  houses  it  becomes,  so  far  as  ownership  is 
concerned,  public  property  P  It  seems  to  me  that  the 
section  itself  shows  clearly  enough  what  is  meant. 
The  " private  drain "  is  contrasted  with  the  "public 
sewer."  The  public  sewer  is  obviously  meant  here  to 
indicate  a  sewer  which  serves  the  public  generally, 
and  has  or  may  have  an  indefinite  number  of  houses 
connected  with  it,  either  directly  or  because  branch 
sewers  came  into  it;  whereas  the  "private  drain," 
serving  two  or  more  houses,  is  that  of  which  the 
natund  use  is  confined  to  those  houses,  and  with 
which  other  houses  belonging  to  other  owners  could 
not  be  connected  without  the  consent  of  the  persons 
through  whose  land  it  runs.  The  provision  so  under- 
stood does  not  seem  unreasonable.  A  drain  of  this 
character  is,  generally,  an  economical  substitute  for 
separate  drains  from  each  of  the  houses  served  by  it 
to  the  public  sewer.  As  a  general  rule  no  public  use 
can  be  made  of  such  a  drain,  and  there  does  not  seem 
any  reason  in  the  nature  of  things  why  the  owners  of 
houses  so  drained  should,  by  reason  of  the  mere  fact 
that  two  or  more  of  them  use  the  same  "private 
drain,"  escape  the  burden  which  would  fall  upon 
them  if  each  nouse  ran  its  drain  direct  into  the  puoUo 
sewer. 

I  do  not  mean  to  say  that  the  scheme  is  oomolete 
or  logical.  If  two  or  more  houses  situated  as  those 
in  the  present  case  belonged  to  one  owner,  this  section 
would  not  apply,  and  yet  there  is  no  reason  of  justice 
or  policy  wmch  can  be  urged  in  support  of  such  dis- 
tdnotive  treatment.  The  truth  is  that  the  whole  of 
our  sanitary  legislature  is  in  a  state  which  I  hardly 
like  to  charactwize  in  the  language  which  naturally 
suggests  itself,  and  the  attempt  to  extract  from  the 
various  detuls  of  the  legislation  a  set  of  harmonious 
principles  always  underlying  the  specific  provisions  is, 
I  am  afraid,  futile. 

It  has  been  suggested  that  section  19  might  have 
been  intended  to  apply  to  buildings  and  drains  not 
existing  at  the  time  the  Act  was  paeeed ;  but  I  do  not 
think  there  is  anything  in  the  language  to  point  to 
such  an  interpretation.  The  words  are,  "  where  two 
or  more  houses  belongiog  to  different  owners  are  " — ^not 
"  shall  be" — **  connected  with  a  single  private  drain," 
and  I  think  it  was  intended  to  the  limited  extent  to 
which  section  19  is  confined  to  alter  the  law  which 
existed  at  the  date  of  the  passing  of  the  Act  of  1890 
with  resi>ect  to  houses  and  drams  then  existing  as 
well  as  with  respect  to  such  as  should  thereaft^be 
constructed. 

The  present  case  is  entirely  within  the  decision  in 
8el/  V.  T?ie  OommisiionerB  of  Hove,  Under  ordinary 
circumstances  no  more  need  have  been  said  in 
this  court.  That  case  is  an  authority  which  we 
ought  to  follow  unless  and  until  overruled  by  the 
Court  of  Appeal.  But  I  have  discussed  the  question 
de  novo  out  oi  respect  to  the  judgment  of  my  brothers 
Cave  and  Lawrence,  JJ.,  in  ffiU  v.  Hair,  The 
facts  of  the  case  make  it  substantiaUy  undistinguish- 
able  from  the  present  case.  It  is  true  that  it  is  not 
stated  that  the  proceedings  were  those  authorized  by 
section  19  of  the  Act  of  1890,  and  the  notice  men- 
tioned in  the  report  as  having  been  given  by  the  local 

3 


34 


THE  WEEKLY  REPORTER.      in^.u^vm.}       VoL  XLY. 


H.O.  Mayob,  &a,  OF  Eastbourne  v.  Bbadfobd.— Savoy  Ovxeseebs  v.  Abt  UNioir  of  Lovdoit.  H.L. 


authority  looks  rather  more  like  one  under  section  91 
than  one  under  seotion  41  of  the  Fablic  Healtii  Act 
of  1875,  but  no  sodh  distinction  was  made  in  the 
argoment  or  the  jnd^ent,  and  my  brotiier  Cave 
expressed  in  very  unmistakable  language  his  opinion 
that  the  decision  in  Self  v.  TJie  CommisHoners  of  ffove, 
and  especially  my  juctement,  were  wrong,  not  to  say 
very  wrong  indeed.  This  expression  of  his  opinion 
has  led  me  to  review  the  whole  question  witii  the 
result  I  have  already  stated. 

My  brother  Gaye  thinks  that  it  was  not  intended 
to  after  the  law  with  re6^)ect  to  drah[i8,  whidi  by 
virtue  of  the  general  provisions  of  the  PubUo  Healti^ 
Act,  1875,  were  sewers,  and  that  not  only  did  they 
remain  vested  in  and  under  the  control  of  the  local 
authority,  and  generally  repairable  at  their  expense, 
but  that  the  removal  of  nuisances  arising  in  them 
could  not  be  dealt  with  under  section  19  of  the  Act  of 
1890,  and  that  as  a  consequence  the  cost  of  such  works 
as  the  present  case  deals  with  cannot  be  thrown  upon 
the  owner.  He  recognizes  that  section  19  of  the  Act 
of  1890  requires  some  subject-matter  to  operate  upon, 
but  thinks  that  such  subject-matter  is  confined  to 
sewers  made  for  private  profit  (which  under  seotion  13 
of  the  Act  of  1875  do  not  vest  in  the  local  auiliority), 
and  to  drains  or  sewers  used  for  draining  premises 
within  the  same  curtilage — which  under  section  4  fall 
within  the  description  of  drains.  But  as  section  19 
is  confined  to  the  case  of  a  private  drain  serving  two 
or  more  houses  belonging  to  different  owners — a  part 
of  the  phraseology  of  section  19  which  appears  to 
have  escax)ed  the  notice  of  my  brother  Cave — ^it 
can  hardly  be  applicable  to  a  drain  serving  premises 
within  the  same  curtilage,  and  the  class  of  sewers 
made  by  any  person  for  his  own  profit,  seems,  accord- 
ing to  uie  authorities,  to  be  of  a  kind  totally  different 
from  any  that  are  the  least  likely  to  come  within  the 
operation  of  section  19  of  the  Act  of  1890.  See 
Ferrand  v.  ffallaa  Land  and  Building  Co.,  41  W.  B. 
580,  [1893]  2  a  B.  135;  Mineh^id  Local  Board  v. 
LuttreU;  Adon  Local  Board  v.  BaUeny  28  Ch.  D. 
283.  33  W.  B.  Dig.  128;  Pinnode  v.  Waterworth, 
51  J.  P.  248.  If  it  be  possible  to  conceive  a  case  in 
which  a  sewer  constructed  by  anyone  for  his  own 
profit  oould  fall  within  the  scope  of  section  19,  the 
operation  of  the  section  would  be  reduced  to  limits  of 
the  very  narrowest  possible  kind,  and  I  find  it  difficult 
to  concur  with  my  brother  CSave  in  i.>iitilring  that 
the  possible  existence  of  such  a  case  can  be  an  ade- 

2uate  reason  for  the  legislation  ^ected  by  section  19. 
t  is  to  be  observed  that  sub-section  3  of  section  19, 
if  one  may  judge  from  the  reports  of  Hill  v.  Hair  as 
given  in  the  Law  Reports  and  in  the  Law  Journal,  does 
not  seem  to  have  been  successfully  pressed  upon  my 
learned  brother's  attention. 

A  good  deal  has  been  said  in  the  course  of  the  argu- 
ment about  Travis  v.  UtUey.  But  it  appears  to  me  to  be 
a  case  having  no  bearing  upon  the  present  question.  I 
have  referred  to  the  special  case  filed  in  the  court, 
and  I  find  that  the  facts  of  that  case  were  that  three 
houses  numbered  respectively  109,  107,  and  105  were 
served  by  one  common  pipe  or  conduit  whidi 
received  the  drainage  first  of  No.  109,  then  of  No. 
107,  and  then  of  No.  105.  This  common  conduit  ran 
into  the  pubUo  sewer.  It  was  defectiye  below  109,  so 
that  the  sewage  leaked  into  the  cdlars  of  Nos.  107 
and  105.  Proceedings  were  taken  by  the  inspector  of 
nuisances  against  the  respondent,  who  was  the  owner 
of  all  the  tmree  houses  under  sections  91-94  of  the  Act 
of  1875,  on  the  ground  that  upon  his  premises  was 
this  '*  drain" — as  it  was  alleged  to  be— which  was  in 
such  a  state  to  be  injurious  to  health.  The  magis- 
trates dismissed  the  information  on  the  ground  that 
the  nuisance  arose  not  from  a  defective  drain  but  from 
a  defective  sewer,  and  that  the  respondent  therefore 


was  not  liable.  The  Divisional  Court,  consisting  of 
my  brother  Wright  and  myself,  upheld  their  deoiiion 
and  dismissed  the  appeal. 

The  judgment  was  dearly  right.  The  place  where 
the  nuisance  existed  was  below  the  junction  of  the 
drain  from  the  second  house.  The  plans  which 
formed  part  of  the  case  seem  to  me  to  make  this 
perfectly  clear.  There  is  an  expression  in  my  judg- 
ment which  my  brother  Cave  and  myself  have  very 
recently  dedded  to  be  erroneous.  I  have  said  that 
*'  it  is  impossiUe  to  say  that  the  part  which  is  used 
for  the  drainage  of  one  building  is  a  drain  and  the 
rest  a  sewer.  The  drain  is  a  sewer  from  end  to 
end."  In  Kershaw  ▼.  Taylor,  44  W.  B.  28, 
[1895]  2  Q.  B.  471,  however,  the  Court  of 
Appeal  decided  that  under  such  circumstances 
the  same  conduit  was  a  drain  so  long  as  it  re- 
ceived the  drainage  of  one  house  only,  but  a  sewer 
from  the  point  vmere  the  drainage  of  the  second 
house  came  into  the  conduit.  The  passage  therefore 
which  I  have  cited  from  my  judgment  in  Travis  v. 
UUley  must  be  considered  as  erroneous.  It  was  not 
necessary  for  the  judgment,  and  the  correction  does 
not  affect  the  decision.  The  error,  however,  in  the 
obiter  dictum  and  the  decision  itself  are  alike  foreign 
to  the  present  inquiry ;  Travis  v.  Uttley  had  nothing 
to  do  with  section  19  of  the  Act  of  1890,  and  it  has 
no  bearing  at  all  upon  the  present  case. 

Self  V.  The  Commissioners  of  Hove,  unless  it  is  to  be 
discarded,  is  a  decision  precisely  in  point  with  respect 
to  the  present  case.  For  the  reasons  I  have  given  I 
think  that  it  was  riehtly  decided,  and  as  the  learned 
Lord  CSiief  Justice  has  come  to  the  same  conclusion, 
there  is  no  reason  for  departing  from  the  usual 
course  of  treating  it  as  an  authority  to  be  followed. 

This  appeal  must  therefore  be  dismissed  with 
costs. 

Appeal  dismissed. 

Solicitor  for  appellant,  F.  D.  FT.  Hutton,  for  F. 
Lawson  Lewis,  Eastbourne. 

Solicitors  for  respondents,  Sharpe,  Parker, 
Pritchards,  &  Barham,  for  H  W.  Fovargue,  Town 
Clerk,  Eastbourne. 
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Savoy  Oyebsebbs  v,  Abt  Unioit  of  Loitdon.   (a.) 
Poor  law-^Bating—Exemption^Society  instituted  for 

the  purposes  of  science,  literature,  or  the  fine  arts — 

Supported  by  voluntary  contrihutions — Art  Union — 6 

dk  7  Vict.  c.  36,  s.  1. 

The  Art  Union  of  London  is  a  society  insUtutedfor  the 
purposes  of  the  fine  arts  exclusively,  hut  it  is  not  a  society 
supported  by  voluntary  contributions  within  section  1  o/ 
thed  d:l  Vict.  c.  36,  as  the  subscribers  get  an  equivalent 
for  their  subscriptions,  and  consequently  the  society  is  not 
exempt  from  liability  to  be  rated  to  the  poor  and  other 
local  rates  in  respect  of  the  premises  occupied  by  it. 

Decision  of  the  Court  of  Appeal  (42  W.  B.  690, 
[1894]  2  Q.  B.  609)  reversed. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Lord  Esher,  M.B.,  and  Kay,  L.J. ;  A.  L. 
Smith,  L. J.,  dissenting),  reported  42  W.  B.  690,  [1894] 

(a.)  Beported  by  C.  H.  Gbaftov,  Esq.,  Barrista> 
at-Law. 
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Savoy  Oyebseisbs  v.  Abt  Union  of  London. 


House  of  Lords. 


S  (^  B.  009,  reyenmg  the  judgment  of  the  Divisional 
Gbnrt  (Wzight  and  Collins,  JJ.)  on  a  special  case 
itited  under  12  &  13  Yiot.  o.  45. 

Tbe  £s^  are  given  in  the  report  in  the  court  below> 
lod  sufficiently  appear  in  Lord  Hersohell's  judgment* 

Sir  E.  Clarhey  Q.C.y  and  Haldenstein,  for  the  appel- 
liiiiB. 

SirB.  Beidj  Q<C,,  and  BrUUnoe,  for  the  respondents. 

Lend  Halbbuby,  L.O.— The  appellants  in  this  case 
m  the  overseers  of  the  poor  and  chapel  warden  of  the 
fioyil  Preomct  of  the  Savoy,  within  which  precinct 
the  Art  Union  of  London  have  premises  which  are 
nteaUe,  nnless  they  are  exempted  from  such  rating 
hf  Tirtae  of  6  &  7  Yict.   c.   36,  s.  1,  which  is  as 
foflows:— "That  from  and  after    the    1st    day    of 
Ootoher,  1843,  no  person  or  persons  shall  be  assessed 
or  rated,  or  liable  to  be  assessed  or  rated,  or  liable  to 
pay,  to  any  coonty  borough,  parochial,  or  other  local 
ntos  or  comcs  in  respect  of  any  land,  houses,   or 
tnildingg,  or  parts  of  houses  or  buildings,  belonging 
to  any  society  instituted  for  purposes  of  science, 
litentore,  or  tiie  fine  arts  exclusively,  either  as  tenant 
or  as  owner,  and  occupied  by  it  for  the  transaction  of 
iti  hoaness,  and  for  carrying  into  effect  its  purposes, 
provided  that  such  socie^  shall  be  support^  wholly 
or  in  part  by  annual  voluntary  contributions,  and 
ihall  not,  and  by  its  laws  may  not,  meJce  any  divi- 
ted,  gift,   division,   or  bonus  in    money  unto  or 
between  any  of  its  members,  and  provided  also  that 
ndi  society  shall  obtain  the  certificate  of  the  barrister- 
at-law  or  Lord  Advocate,  as  hereinafter  mentioned." 
The  queetioii  in  this  case  depends  upon  a  very 
■mple  alternative  exposition  of  the  sense  in  which 
tiie  LegisUtore  used  the  word  « voluntary."    The 
•ociety  is  partly  supported  by  annual  contributions 
and  tiie  word  *' voluntary"  must  be  construed  in 
otder  to  decide  whether  it  is  'partlj  supported  by 
ndnniary  contributions.    Two  conditions  have  been 
iBflKted  on  for  the  exemption  claimed  by  the  Art 
Union.    One  io — ^the  exclusive  devotion  of  its  pro- 
perty to  the  purposes  of  art,  upon  which,  as  it  appears 
to  me,  no  qaeation  arises.     But  the  other  conmtion 
■  that  it  miiflt  be  wholly  or  in  part  supported  by 
^obmtaiy  contributions. 

There  is  no  doubt  that  the  word  *<  voluntary  "  is 
oonakantly  naed  in  two  different  senses.  It  is  con- 
■taotly  need  ae  the  antithesis  of  something  done  under 
ooBipolnoin;  bat  it  is  also  used  commonly  among 
lavyeiB,  and  not  uncommonly  among  other  people, 
«  denoting  tlie  obtaining  or  giving  of  something 
vitboat  anything  being  obtained  in  recum.  A  lawyer 
^eaki  of  a  Toluntary  conveyance  as  opposed  to  one 
vUeh  involves  valuable  consideration.  It  is  common 
to  hear  of  acme  institution  supported  by  voluntary 
OBbihiitiona.  There  is  no  doubt  of  the  frequent 
>Mof  tbe  word  "voluntary"  in  both  these  senses, 
■id  the  problem  to  be  solved  is  in  what  sense,  or  in 
vticfa  of  theae  two  senses,  the  Legislature  has  used 
tWword  in  the  section  under  consideration.  It  is 
wnifeat  that  if  used  in  the  former  sense  every  pur- 
ehise  is  volnntary  since  no  one  can  be  compelled  to 
W;  hot  if  in  the  latter  sense,  there  are  a  great 
any  institations  which  the  Legislature  may  well 
bave  intended  to  encourage,  because,  if  people  gave 
|har  money  without  receiving  anything  in  return, 
tovmrds  the  encouragement  of  objects  which  the 
I^gialatore  approved,  there  would  be  a  reason  why 
^  I^gialatare  should  exempt  such  institutions  from 
nting,  sinoe  they  would  pro  tanto  relieve  the  national 
laada  from  burdens  which,  but  for  such  voluntary 
coBtriboAiona,  the  Legislature  itself  might  be  cidled 
>pOB  to  bear,  if  such  institutions  were  to  exist 
it  an.     Tbia   consideration  would  seem  to   show 


that  it  is  in  the  latter  sense  that  the  word  is 
used,  and,  if  so,  it  is  fatal  to  the  claim  of  the  Art 
Union  to  be  relieved  from  the  burden  in  question. 
It  hardly  admits  of  debate  that  the  Art  Union 
gives  to  every  subscriber  full  value  for  his  money ;  the 
document  published  bv  the  Art  Union  itself  appears 
to  establish  very  clearly  that  the  subscriber  oDtains 
as  an  equivalent  for  his  contribution  monev's  worth  at 
least  equal  to,  if  not  beyond,  the  amount  he  has  sub- 
scribed. I  cannot,  therefore,  regard  this  tui  a  volun- 
tary contribution ;  it  is  a  prudent  and  well-rewarded 
investment.  The  result  is  that  the  exemption  cannot 
be  insisted  on,  and  I  move  your  Lordships  that  the 
judgment  of  the  Court  of  Appeal  be  reversed  and 
the  appeal  allowed  with  costs. 

Lord  Hbbsohbll. — The  question  raised  by  this 
appeal  is,  whether  the  respondents  are  exempt  from 
liability  to  be  rated  in  respect  of  a  building  occu^ed 
by  them,  on  the  ground  that  it  beloiigs  to  a  society 
instituted  for  purposes  of  the  Fine  Arts  exclusively, 
and  is  occupieii  by  it  for  carrying  into  effect  its  pur- 
poses, and  tiiat  the  society  is  supported  wholly  or  in 
part  by  annual  voluntary  contributions. 

Hie  Divisional  Court  of  the  Queen's  Bench  held 
that  the  respondents  were  not  so  exempt,  but  this 
judgment  was  reversed  by  the  Court  of  Appeal,  A.  L. 
Smith,  L.J.,  dissenting. 

It  is  stated  by  the  charter  that  the  respondent 
society  was  formed  *<for  the  general  advancement 
of  the  fine  arts,  and  for  promoting  and  facilitating  a 
greater  knowledge  and  love  of  the  arts  of  design  on 
tiie  part  of  the  public  generally."  Whatever  view 
may  be  taken  of  the  means  employed  to  accomplish 
this  end,  I  see  no  reason  to  doubt  that  the  society 
was  instituted  for  the  purposes  of  the  fine  arts 
exclusively  within  the  meaning  of  the  statute,  and 
that  these  purposes  have  not  been  departed  from. 
Upon  this  point  the  Court  of  Appeal  was  unanimous. 
The  question  which  gave  rise  to  a  difference  of 
opinion  is  one  of  greater  difficulty.  Is  the  society 
supported  wholly  or  in  part  *'  by  annual  voluntaiy 
contributions  "  ?  These  words  have  been  the  subiect 
of  much  discussion,  and  there  are  many  judicial  dicta 
bearing  upon  their  meaning.  I  proceed  at  once  to 
an  examination  of  the  authorities,  for  if  these  had 
been  uniform  and  consistent  your  lordships  would 
have  been  unwilling,  though  not  bound  by  them,  to 
disturb  a  long  settied  construction  of  the  statute. 
But  it  will  be  seen  that  this  is  very  far  from  being  the 
case. 

The  earliest  of  the  authorities  is  the  Churchwardens 
of  Birmingham  v.  Shaw,  10  Q.  B.  868.  Lord  Den- 
man,  C.  J.,  in  delivering  the  judgment  of  the  court, 
said :  "  It  is  perhaps  not  easy  to  determine  what  the 
Legislature  intended  by  the  word  '  voluntary '  in  this 
combination.  .  .  .  Upon  consideration  we  think 
that  annual  contributions  wiU  satisfy  the  condition 
required  if  they  commence  of  the  party's^  own  choice, 
are  so  continued,  and  may  oe  withdrawn  at 
pleasure.  ...  If  the  contributor  was  free  to 
commence  his  contribution  and  incurs  no  legal  obli- 
gation to  continue  it  when  he  has  once  oommenced, 
and  upon  ceasing  to  contribute  will  lose  no  more  than 
the  privileges  of  membership  in  respect  of  which  he 
became  a  contributor,  it  seems  to  us  that  he  must  be 
considered  a  voluntary  contributor,  unless  we  add 
something  to  the  idea  of  voluntariness,  which  in 
ordinary  language  it  does  not  import.  And  that  is 
what,  in  fac^  is  done  by  those  who  contend  that  it 
must  also  be  gratuitous  and  bring  no  return  of  any 
kind  to  the  contributor."  This  judgment  appears  to 
me  to  lose  sight  of  the  fact  that  what  has  to  be  con- 
strued is  the  combination  **  voluntary  oontributions," 
and  not  merely  the  word  "  voluntary "  alone^  or  in 
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some  oiber  oomlniiation.  It  ma^  be  that  this  word 
is  ordinarily  used  as  the  antithesis  to  '*  compulsory," 
though  in  lc«;al  parlanoe  it  is  quite  oommonly 
employed  to  oescrioe  that  which  is  gratuitous  and 
without  consideration.  But  putting  aside  this  legal 
acceptation  of  the  words,  I  cannot  think  that 
*'  voluntary  contributions  "  in  the  statute  means  the 
same  thing  as  **  voluntary  payments,"  or  that  an 
institution  can  propcurly  be  said  to  be  supported  by 
voluntary  contributions  where  these  are  the  price 
paid  for  a  purchase,  whether  of  goods  or  advantages, 
merely  because  the  person  making  the  payment  was 
under  no  obligation  to  do  so. 

The  Birmingham  case  was  followed  in  B,  v.  Over- 
$eer$  of  Manchester,  16  Q.  B.  449,  the  Boyal  Man- 
chester Institution  being  held  exempt  from  rating. 
In  B.  ▼.  Brandty  16  Q.  B.  462,  however,  where  it  was 
souffht  to  extend  the  exemption  to  a  concert  ball, 
to  the  concerts  in  which  subscribers  and  tiieir  friends 
alone  were  admitted,  Lord  GampbeU,  C.J.,  said: 
*'  We  look  upon  this  institution  as  totally  different 
from  the  Birmingham  Library  or  the  Manchester 
Institution,  where  the  members,  not  with  a  view  to 
their  own  g^tification  but  to  the  good  of  others,  by 
cultivating  in  them  a  taste  for  literature,  science,  and 
the  fine  arts,  subscribe  money  and  continue  their  per- 
sonal trouble,  and  may  therefore  be  fairly  supposed 
to  be  the  objects  of  the  special  favour  of  tiie  Legisla- 
ture at  the  cost  of  their  fellow  parishioners."  i^ain, 
in  the  case  of  B.  v.  GaekeB,  16  Q.  B.  472,  a  house 
belonging  to  the  "Portico  Society,"  containing  a 
library  and  reading-room,  the  use  of  which  was  con- 
fined to  members  of  the  society,  was  on  the  same 
grounds  held  not  exempt. 

The  question  next  arose  in  the  case  of  the  Bussell 
Institution :  Btuaell  Institution  v.  Vestry  of  St,  CHles, 
2  W.  B.  169,  3  E.  &  B.  416.  It  was  held  not  to  be  a 
society  instituted  for  purposes  of  literature  exclu- 
sively, but  Lord  Campbell  made  some  observatioas 
on  the  part  of  the  enactment  now  under  con- 
sideration. '*  Itis  unnecessary,"  he  said,  '*  to  decide 
whether  this  be  a  society  supported  in  part  by  annual 
voluntary  contributions  within  the  meaning  of  l^e 
Act.  There  may  be  ground  for  contending  that 
'  contribution '  here  does  not  mean  a  voluntary  annual 
subscription  or  payment  of  money  for  value  received, 
or  expected  to  be  received,  by  the  party  paying,  but 
means  a  gift  from  disinterested  motives  for  the  l^nefit 
of  others."  In  8t  Anne's  v.  The  Linnaoan  Society,  2 
W.  B.  516,  3  E.  &  B.  793,  a  building  belonging  to 
that  society  was  held  to  be  within  the  exemption. 
Lord  Campbell  said :  "  The  case  in  no  way  resembles 
the  BusseU  Institution,  where  newspapers  were 
supplied  and  accommodations  given  to  the  sub- 
scribers, preventing  the  payment  from  being  mere 
voluntary  contributions  for  the  promotion  of  litera- 
ture." It  is  to  be  noted,  too,  that  the  mere  fact  that 
the  payments  of  the  Fellows  were  voluntary  in  the 
sense  that  they  might  be  discontinued  at  any  time 
was  apparently  treated  as  unimportant,  for  the  Chief 
Justice,  after  pointing  out  that  though  the  Fellows 
were  under  an  obligation  to  pay  while  they  continued 
Fellows,  the  payment  was  stdl  voluntary,  seeing  that 
the  obligation  was  incurred  by  a  voluntary  engage- 
ment from  which  the  Fellows  were  at  liberty  to 
withdraw,  added,  « though  I  do  not  say  that,  even  if 
they  had  no  longer  the  power  to  withdraw,  the  pay- 
ment would  be  the  less  voluntary." 

Whilst  the  buildinff  belonging  to  the  linnasan  Society 
accordingly  obtained  the  l^St  of  the  exemption,  it 
was  held  inapplicable  to  the  buildings  of  the  Zoological 
Society:  MaryUhone  Vestry  v.  Zoological  Socie^,  2 
W.  B.  491,  3  E.  &  fi.  807.  The  decision  turned 
mainly  upon  the  earlier  provisions  of  the  enactment, 
but  Lord  Campbell,  C.  J.,  observed  that  if  it  had  been 


necessary  to  decide  the  point,  he  should  have  said 
that  the  contributions  were  not  voluntary  contribu- 
tions within  the  meaning  of  the  Act,  inasmuch  as 
subscribers  looked  to  the  amusement  which  they  and 
their  families  and  friends  would  derive  from  their 
access  to  the  gardens.  And  on  the  same  point  Erie, 
J.,  said :  *'  i^  to  the  question  whether  the  coutribu- 
tions  are  voluntary,  we  have  expressed  an  opinion 
that  contributions  are  not  so  where  the  intention  is 
to  purchase  a  private  convenience,  as  is  the  case,  I 
believe,  witii  many  institutions  which  also  embrace 
scientific  objects." 

In  the  case  of  the  Bradford  Library  (1  E.  &  E.  96), 
which  was  open  only  to  members,  the  Queen's  Bench 
followed  the  Birmingham  case.  Erie,  J.,  said: 
"  Although  personal  benefit  is  derived  by  each  sub- 
scriber, that  is  not  a  personal  benefit  or  convenience 
such  as  has  been  mentioned  in  some  of  the  cases, 
which  means  something  in  the  nature  of  that  derived 
from  an  investment  of  money,  though  not  absolutely 
a  return  of  so  much  per  cent. ;  if  yon,  by  investment, 
get  something  for  which  you  would  otiierwise  have 
to  pay,  for  instance,  the  advantage  of  non-payment 
on  admission  to  public  gardens,  then  "  the  subscrip- 
tion is  not  voluntary."  This  does  not  seem  to  me 
quite  consistent  with  the  dictum  of  the  same  learned 
judge,  which  I  have  just  quoted.  Each  member  of 
the  library  did  purchase  a  private  convenienca  Ha 
obtained  the  opportunity  of  reading  books  which  he 
must  otherwise  have  purchased  or  hired.  This  seems 
to  me  to  be  a  return  for  the  investment  he  made  in 
contributing  to  tiie  funds  of  the  library.  I  confess  I 
am  unable  to  appreciate  the  distinction  which  the 
learned  judge  suggests. 

Somewhat  simuMr  words  came  before  the  courts  for 
construction  in  the  case  of  the  Customs  and  Inland 
Bevenue  Act,  1885,  which  exempted  from  the  taxa- 
tion thereby  imposed  "  property  acquired  by  or  with, 
funds  voluntarily  contnbuted."  The  view  taken  of 
the  meaning  of  the  words  **  voluntarily  contributed  *' 
in  the  case  of  In  re  New  University  Club,  35  W.  R. 
774,  18  Q.  B.  D.  720,  and  by  my  noble  friends  Lords 
Watson  and  IMCacnaghten,  in  the  case  of  the  Commis- 
sioners of  Inland  Bevenue  v.  Forrest,  39  W.  B.  33,  15 
App.  Cas.  334,  was  in  complete  accordance  with  that 
more  than  once  expressed  by  Lord  Campbell  in 
discussing  the  meaning  of  the  expression  "  voluntary 
contributions." 

The  matter  now  comes  for  the  first  time  before 
your  lordships'  house  for  decision.  I  do  not  think  it 
was  intended  to  exempt  from  rating,  buildings  belong- 
ing to  a  society  merely  because  the  payments  by 
which  it  was  wholly  or  in  part  supported  were  made 
voluntarily  and  not  comp^ilsorily,  when  they  were  not 
made  gratuitously,  but  were  the  price  of  advantages 
obtained  in  return  for  them.  The  expression  '*  sap- 
ported  by  voluntary  contributions"  has  long  been 
well  known  in  connection  with  hospitals  and  other 
institutions ;  I  think  the  essential  idea  conveyed  by 
them  is  that  the  payments  are  a  gratuitous  offerings 
for  the  benefit  of  others,  and  not  the  price  of  an 
advantage  purchased  by  the  contributor.  It  was 
pointed  out  by  Elay,  L.J.,  that  in  the  case  of  some 
hospitals  the  contributors  receive  a  certain  number  of 
letters  of  admission  measured  by  the  amount  of  their 
subscriptions.  But  though  this  may  give  them  a 
voice  as  to  the  persons  who  are  to  be  the  objects  of 
the  charity,  I  think  it  would  be  unreasonable  to  regarcL 
the  contribution  as  being  on  that  account  not  a 
gratuitous  charitable  gift,  but  the  purchase  of  & 
personal  advantage.  If,  indeed,  a  hospital  were 
established  on  co-operative  principles,  each  con- 
tributor being  entitled  to  dami  medical  treatment 
there,  and  the  inmates  being  confined  to  contributors* 
I  should  say  that  it  was  not  supported  by  '*  volun«> 
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iary  oontiibatioiis/'  even  though  there  was  nothing 
to  compel  any  person  to  beoome  a  contributor,  and 
he  might  cease  to  be  so  at  any  time  he  pleased. 

Applying  the  construction  I  have  put  upon  the 
rtfttate  to  tibe  facts  of  the  present  case,  I  have  come 
to  the  conclusion  that  the  payments  made  by  the 
members  of  the  Art  Union  are  not  '*  voluntary  con- 
tnbations."  Every  member  receives  each  year,  in 
idtnni  for  bis  subsmption  of  a  guinea,  a  copy  of  an 
cngnviDg,  and  in  addition,  one  chance  in  the  annual 
distribation  of  prizes.  He  may  purchase  extra  chances 
tt  half-a-gninea  each.  The  council  also  present  a 
eoDsolation  prize  to  members  who  have  paid  ten 
coDflecative  subscriptions  without  gaining  any  prize. 
Thii anangement,  they  say,  ''has  given  g^reat  satis- 
iietion  and  has  avoided  any  disappointment  on 
aoooimt  of  want  of  success  in  the  annutu  distribution.'' 
And  they  point  out  that  the  engraving  given  to 
eteryoie  is  a  work  of  the  market  value  at  least  of  bis 
ntbecription,  and  that  looking  to  the  probable  ex- 
tnietion  of  line  engraving,  members  have  the  oppor- 
tudty  of  acquiring  invaluable  artists'  proofs,  the 
value  of  which  in  a  few  years  must  rise  to  many  times 
ifaeir  present  cost  In  addition  to  this,  attention  is 
ealled  by  the  council  to  the  fact  that  the  highest 
friie  of  one  year,  £300,  with  £200  added  by  the 
pnidiolder,  was  expended  on  the  purchase  of  a 
picture  which  had  since  been  sold  for  up^ratrds  of 
£,1000. 

When  statements  such  as  these  are  put  forward  by 
the  oooDcil  as  an  inducement  to  persons  to  join  the 
iooety,  I  oamiot  but  hold  that  the  contributions  of 
membos  are  not  "voluntary  contributions"  within 
tim  mwming  of  l^e  Act. 

I  think,  therefore,  that  the  judgment  appealed 
from  ahoidd  be  reversed. 

Lord  Magnaohten. — It  cannot,  I  think,  be  denied 
that  the  Art  Union  of  London  is  a  society  instituted 
for  the  pniposes  of  the  fine  arts  exclusively.  That 
MBis  to  me  to  be  clear  on  consideration  of  its  charter 
Old  byelaws  and  the  provisions  of  the  Art  Unions 
Act,  1846.  But  it  seems  to  me  to  be  equally  dear 
ftat  the  Art  Union  of  London  cannot  properly  be 
dcBcribed  as  a  society  "  supported  wholly  or  in  part  by 
annual  voluntary  contributions."  This  description, 
vhich  is  an  essential  condition  of  immunity  under  the 
Act,  has  given  rise  to  a  j^d  deal  of  controversy  and 
nns  diffiarenoe  of  opinion.  Apart  from  authority, 
the  meaniDg  of  the  provision  would  seem  to  be 
toiMdy  obvious.  The  first  observation  that  must,  I 
think,  occur  to  anyone  who  may  be  called  upon  to 
aoostnie  it  is  that  the  phrase  which  the  Legislature 
^  adopted  is  an  old  and  familiar  acquaintance.  In 
ftepablio  streets  it  meets  the  eye  not  unfrequently 
QU  the  walls  of  hospitals ;  it  is  to  be  found  in  the 
iocefront  of  many  charitable  appeals.  So  used,  it 
CBiiea  with  it  a  meaning  which  nobody  can  mistake, 
h  msaiia  that  the  institution  on  whose  behalf  the 
yapent  is  pat  forward  depends  for  its  support  on 
^newill  offerings — on  the  generosity  of  persons  acting 
from  diainterested  motives  and  not  looking  for  any 
icten  in  the  shape  of  direct  personal  advantage. 
^uteat  in  the  Act  of  1843  the  expression  is  not,  I  think, 
Wd  in  any  other  connection.  Nor  is  it,  so  far  as  I 
*m  aware»  ever  used  in  any  other  sense  outside  the 
Act  It  is  only  natural  to  suppose  that  the  enact- 
>NBt  points  to  contributions  partaking  of  a  similar 
chaaeter  and  made  in  a  similar  spirit.  It  appears  to 
>M  to  be  almost  absurd  to  say  that  a  sodely  is  sup- 
ported by  voluntary  contributions  when  it  prides  itself, 
Mthe  Art  Union  of  London  openly  does,  on  returning 
to  every  contributor  the  equivalent  of  his  contri- 
hstions  in  market  value  and  monej^s  worth. 

T«7  httle  MBifltanoe  is,  I  thmk,  to  be  derived 


from  the  reported  cases  on  the  subject.  The 
authorities  are,  I  think,  neither  dear  nor  uni- 
form. The  error,  if  I  may  call  it  so,  began  with 
the  case  of  Churchwardens  of  Birmingham  v.  Shaw, 
10  Q.  B.  868,  in  1849.  There  Denman,  O.J.,  who 
delivered  the  opinion  of  the  Court  of  Queen's  Bench, 
observes  that  **  it  is  not,  perhaps,  easy  to  determine 
what  the  Legislature  intended  b^  the  word  *  voluntary ' 
in  this  combination."  Then  his  lordship  proceeds  to 
take  the  word  out  of  its  setting,  and  to  deal  with  it  as 
if  it  stood  alone.  On  this  the  difficulty  vanishes,  and 
the  conclusion  is  that  if  the  contributor  was  free  to 
commence  his  contribution  and  incurs  no  legal  obliga- 
tion to  continue  it  he  must  be  considered  a  voluntary 
contributor  "  unless,"  as  his  lordship  says,  "  we  add 
something  to  the  idea  of  voluntariness,  which  in 
ordinary  limguage  it  does  not  import."  Lord 
Denman's  view  was  carried  still  further  ma  later  case, 
Bradford  Library  Society  v.  Churchwardens  of  Brad- 
ford, 1  E.  &  E.  96,  where  it  was  laid  down  that  "  a 
contribution  paid  under  an  obli^tion  voluntarily 
incurred  is  a  voluntary  contribution."  So  that  it 
seems  it  would  not  be  inappropriate  to  describe  a  co- 
operative store,  where  membership  is  constituted  by 
the  purchase  of  an  annual  ticket,  or  even  the  ground 
landlord  of  a  fashionable  quaoter  in  London,  as 
supported  in  part  by  annual  voluntary  contributions. 
On  the  other  hand,  in  order  to  escape  from  the  con- 
sequence of  this  view,  which  would  render  the  con- 
dition under  consideration  almost,  if  not  altogether, 
unmeaning,  it  has  been  held  in  several  cases  that 
where  a  contributor  derives  personal  advantage  from 
being  a  member  of  a  society,  the  society,  though 
formed  for  one  of  the  purposes  favoured  by  the  Act, 
cannot  be  considered  as  formed  for  that  purpose 
''exclusively."  This  mode  of  construction  may  be 
admissible  when  the  society  is  not  incorporated,  and 
its  purpose,  consequently,  is  not  defined  by  charter  or 
statute.  When,  however,  that  is  the  case,  it  seems  to 
confuse  the  purpose  of  the  society  with  the  object  of 
individual  members  in  ioining  it.  In  some  cases  it 
has  been  said  that  contributions  which  go  to  purchase 
some  private  benefit  in  the  shape  of  amusement,  or 
convenience,  are  not  to  be  deemed  voluntary  accord- 
ing to  the  true  intention  of  the  Act.  I  think  that  is 
so ;  but  then  I  think  that  this  intention  is  only  to  be 
discovered  by  takine  the  words  as  they  occur — ^in  the 
combination  in  which  they  are  placed — not  by  break- 
ing up  a  compound  expression  and  weighing  the 
words  separately. 

I  agree  with  the  view  that  A.  L.  Smith,  L.J.,  has 
expressed,  and  I  think  that  the  appeal  must  be 
allowed. 

Lord  Shaio).— In  the  decision  of  this  case  I  think 
a  distinction  must  be  clearly  drawn  between  the 
purpose  for  which  the  society  was  instituted,  and  the 
objects  of  those  who  join  it  and  who  annually 
subscribe  to  its  funds.  The  society  was,  I  think, 
instituted  for  th^  promotion  of  the  fine  arts 
exclusively.  The  question  whether  it  has  been 
supported  wholly  or  m  part  by  voluntary  contribu- 
tions invokes  a  consiaeration  of  the  object  and 
purpose  which  the  persons  who  ^ve  the  annual  con- 
tributions have  in  view  in  becommg  contributors. 

Now,  it  seems  to  be  quite  clear  t£it  the  inducement 
held  out  to  contributors  to  join  the  society,  and 
which  therefore  may  be  taken  to  show  the  objects  for 
which  the  contributors  beoome  members,  is  that  they 
will  receive  a  return  not  in  money,  but  in  money's 
worth,  which  appears  to  me  to  be  the  same  thing, 
for  every  contribution  made.  The  members  become, 
in  truth,  purchasers  of  personal  property  in  the  form 
of  engravings,  with  the  addition  of  the  chance  of 
prizes  in  the  shape  of  paintings— advantages  which 
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form  an  adequate  retam  for  the  money  snbsoribed. 
I  agree  with  your  lordships  in  thinldng  that  money 
Bnbscribed  in  this  wav  cannot  properly  be  regarded 
as  ''voluntary  oontributions.''  That  term  seems  to 
me  to  imply  not  merely  that  the  subscriber  chooses 
of  his  own  free  will  to  make  his  contribution,  but 
that  he  does  so  for  the  benefit  of  otiiers — ^as  in  the 
support  of  a  hospital  or  other  charitable  institution, 
or  in  the  promotion  of  science,  literature,  or  the  fine 
arts.  It  is  not,  I  think,  properly  applicable  to  what 
is  in  substance  a  business  transaction  or  investment, 
in  which  the  stipulation  or  at  least  the  agreement  is 
that  a  personal  advantage,  substantially  of  the  value 
of  the  sum  subscribed,  is  to  be  received  in  return  by 
the  contributor.  I  therefore  concur  in  thinking  that 
the  judgment  of  the  Court  of  Appeal  shomd  be 
reversed. 

Order  appealed  from  reversedf  xoith   coaU  here  and 
below. 

Solicitors  for   the    appellants,  B,  H,  &  E,   Van 
Tromp. 

Solicitors  for  the  respondents,  Hopgood  A  Dawson, 


dUmvt  of  Slppeal. 

From  Frob.  Div.  &  Adm.  Div.  ) 
(Lord  Esher,  M.B.,  and  Lopes  [         July  16,  1896. 
and  A.  L.  Smith,  L.JJ.)      j 

"The  BuTLAiro.'*  (a.) 

Ship  — Pilot — ComptUaory  pilotage — Exemption — Ship 
trading  from  port  in  Oreat  Britain  to  port  in  Europe 
north  and  east  of  Brest — JliercTiant  Shipping  Act, 
1894  (67  &  68  Vict,  c.  60),  a.  625  (3). 

A  ship  engaged  on  a  voyage  from  the  River  PlcOe  to 
Rotterdam  with  a  general  cargo  had  liberty  to  carry 
some  cattle  to  London.  Having  landed  the  cattle  in 
London^  she  was  proceeding  on  her  way  to  Rotterdam^  in 
charge  of  a  pilots  when  she  came  into  collision  with 
another  ship  within  t?ie  London  district.  In  proceedings 
against  her  for  damage^  the  plea  of  compulsory  pilotage 
was  setup, 

Heldt  that  the  ship  was,  at  the  time  of  the  collision,  a 
ship  trading  from  a  port  in  Cheat  Britain  within  the 
London  district  to  a  port  in  Europe  north  and  east  of 
Brest  within  the  meaning  of  section  626  (3)  of  the 
Merchant  Shipping  Act,  1894,  and  that  she  was  there- 
fore  exempt  from  compulsory  pilotage, 

Courtney  v.  Cole,  36  W,  R,  8,  19  Q,  B,  D.  447, 
followed. 

Appeal  from  a  judgment  of  Sir  Francis  Jeune. 

The  action  was  brought  by  the  owners  of  the 
steamship  Edenbridge  against  the  owners  of  the 
steamship  Rutland  for  damage  by  collision.  The 
plaintifb  alleged  that  at  the  time  of  the  collision  The 
Edenbridge  was,  whilst  on  a  voyage  from  Bosario 
and  La  Plata  to  Botterdam  vid  London  laden  witii  a 
general  cargo,  proceeding  from  the  Thames  through 
the  East  Swin  Channel  in  charge  of  a  duly  licensed 
Trinity  House  pilot,  and  that  the  collision  was  caused 
solely  by  the  negligent  navigation  of  The  Rutland  by 
the  defendants  or  their  servants,  and  they  claimed 
damages  against  the  defendants. 

The  defendants  denied  that  the  collision  was 
caused  or  coutributed  to  by  the  negligent  navigation 
of  The  Rutland,  and  alleged  that  it  was  caused  solely 

(».)  Beported  by  F.  G.  Bxtokee,  Esq.,  Barrister- 
at-Law. 


by  the  negligent  navigation  of  The  Edenbridge,  and 
further,  by  way  of  counter-claim,  they  alleged  that 
they  had  sufPerod  damage  by  the  coUinon,  and  they 
claimed  damages  against  the  plaintiffs. 

The  plaintSSis  in  their  reply  said  that,  if  the 
collision  was  caused  or  contributed  to  by  the  negli- 
gence of  any  person  on  board  The  Edenbridge  (wuoh 
was  denied),  The  Edenbridge  at  the  time  in  question 
was  in  adislxict  where  pilotage  was  compulsory,  and 
was  in  charge  of  a  duly  licensed  pilot  by  oompolsion 
of  law,  and  the  negligence,  if  any,  was  that  of  the 
said  pilot,  and  not  of  l£e  plaintiffs  or  their  servants. 

The  question  was  whether  T?ie  Edenbridge  at  the 
time  of  the  collision  was  subject  to  compulsory 
pilotage,  or  whether  she  was  exempt  by  virtue  of 
section  626  of  the  Merchant  Shipping  Act,  1894.  By 
that  section :  *<  The  following  ships,  when  not  carry- 
ing passengers,  shall  ...  be  exempted  from 
compulsory  pQotage  in  the  London  district,  and  in  the 
Trinity  House  outport  districts;  (that  is  to  say) 
...  (3)  Ships  trading  from  any  port  in  Qreat 
Britain  within  the  London  district  or  any  of  the 
Trinity  House  outport  districts  to  the  port  of  Brest 
in  France,  or  any  port  in  Europe  north  and  east 
of  Brest,  or  to  the  Channel  Islands  or  Isle  of 
Man." 

It  appeared  that  The  Edenbridge  had  loaded  a  cargo 
of  coals  at  Cardiff  and  proceeded  therewith  to  the 
Biver  Plate,  and  having  discharffed  the  ooals  had 
taken  on  board  a  general  cargo  at  Bosario  for  Botter- 
dam, with  leave  to  carry  some  cattle  and  sheep  to 
London.  She  put  into  the  Thames  for  the  sole  pur- 
pose of  landing  the  cattle  and  sheep,  and  having  done 
so  she  proceeded  on  her  way  to  Botterdam  with  the 
same  crew  which  she  had  brought  from  Bosario.  She 
did  not  discharge  any  of  her  general  cargo  in  London, 
neither  did  she  take  in  anything  except  some  bunker 
coals.  She  did  not  carry  any  passengers.  The 
collision  occurred  while  she  was  on  her  way  out  in  the 
East  Swin  Channel. 

Sir  Francis  Jeune  held,  on  the  authority  of 
Courtney  v.  dole,  36  W.  B.  8,  19  Q.  B.  D.  447,  that 
The  Edenbridge  was  exempted  from  compulsory 
pilotage,  and  he  found  that  both  vessels  were  to 
blame. 

The  plaintiffis  appealed. 

Sir  Walter  Phillimore  and  F,  Laing,  for  the  plain- 
tiffs.— This  case  is  not  within  the  exemption  con- 
tained in  sub-section  3  of  section  626  of  the 
Merchant  Shipping  Act.  T?ie  Edenbridge  was  not 
trading  from  any  port  in  Ghreat  Britain,  she  was 
trading  from  the  lUver  Plate.  In  construing  this 
section,  which  speaks  of  ships  tradine  between  oer* 
tain  ports,  it  is  necessary  not  onljr  to  have  regard  to 
the  particular  ship  which  is  b^g  dealt  with,  but 
also  to  consider  whether  there  is  a  trade  bcong 
carried  on  between  the  ports  in  question.  The  Biver 
Plate  trade  is  a  well-denned  trade,  with  which  busi« 
ness  men  in  the  City  of  London  are  quite  familiar*. 
It  was  on  this  trade  that  The  Edenbridge  wai 
engaged.  She  was,  therefore,  subject  to  oompulsorf 
pilotage  under  section  622,  and  the  defence  to  thi 
counter-claim  is  established.  The  case  of  Courtney  v« 
Cole  is  not  binding  on  this  court,  and  fnrthec)| 
admitting  that  that  case  was  rightly  decided,  thi 
words  of  the  Merchant  Shipping  Act  of  1894  ail 
different  from  those  of  the  Act  of  1864. 

They  cited  The  Sutherland,  36  W.  B.  13,  12  P.  ft 
154;  and  The  Winestead,  [1895]  P.  170,  43  W.  Bi 
Dig.  172. 

PyJee,  Q,G.  {H.  S,  Q,  ffenriques  with  him),  forth! 
defendants. — This  case  is  covered  by  Courtney  v.  CW« 
which  shows  that  Tf^e  Edenbridge  was  within  tb 
exemption.    According  to  the  true  construction  d 
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8ab-ieotion  3  of  aeotioD  625,  a  ship  trading  from  one 
poit  to  another  meanB  a  ship  goinff  in  the  oourse  of 
nade  from  the  one  port  to  uie  other.  It  is 
inmiaterial  where  the  oargo  was  taken  on  board. 

Lord  EsHSB,  M.B. — We  cannot  go  into  the  reasons 
^nch  prompted  this  legislation,  for  we  do  not  know 
what  those  reasons  were.  We  mast  constme  the  Act 
u  it  stands.  It  exempts  from  compidsory  pilotage 
''ihxM  tradiiig  from  any  port  in  Ghreat  Britain  within 
the  London  district  or  any  of  the  Trinity  Honse 
oa^nrt  dislzicts  to  the  port  of  Brest  in  France  or 
iny  p(fft  in  Europe  north  and  east  of  Brest."  What 
does  the  word  *' trading"  mean  in  this  enactment? 
It  is  an  epithet  applied  to  a  ship.  Now,  what  is  the 
tnde  of  a  ship  F  The  trade  of  a  ship  is  the  carrying 
ol  coods  for  freight.  Therefore  a  ship  carrying 
goods  for  freight  from  any  port  in  Qreat  Britain 
witlan  the  Iiondon  district  to  a  port  in  the  north  of 
Bmope  is  exempt  from  compulsory  pilotage.  The 
Eda&ridffe  dnxing  this  voyage  was  carrying  on  her 
izade— viz.,  the  carriage  of  goods  for  freight,  and  it 
vas  part  of  her  trading  adyentore  to  come  into  the 
port  of  London  and  to  sail  from  it.  I  am  therefore 
of  opinion  that  she  is  within  the  words  of  the  ex- 
emption, and  that  this  appeal  mnst  be  dismissed. 

LOPBS,  L.J. — I  am  of  the  same  opinion.  The 
vord  "trading"  in  sub-section  3  of  section  625  is 
dflMoptiye  of  the  ships  which  are  being  dealt  with. 
I  ihxiik  that  a  trading  ship  is  a  ship  carrying  cargo 
H  distingniahed  from  a  yacht,  or  a  man-of-war,  or 
nj  other  diip  not  carrying  cargo.  It  cannot  be 
■n  that  The  Edenhridge  was  not  a  trading  ship 
between  London  and  Botterdam.  In  Cowriney  v. 
(kk  it  was  held  that  a  ship  '*  trading  to  a  place 
north  of  Boulogne "  meant  a  ship  when  so  trading, 
and  that  it  was  not  necessary  that  it  should  be  con- 
ituit^  ao  trading.  It  seems  to  me  that  that  case  is 
not  diatinpiiahaSe  from  the  present  Therefore,  both 
OD  aothonty  and  also  on  my  own  view  of  the  proper 
cQnstmction  of  the  section,  I  think  that  the  learned 
Pneident  was  right. 

A  L.  SiOTH,  li.  J. — I  am  of  the  same  opinion.  I 
tkink  that  the  word  "  ships  "  in  sub-sections  1  and  2 
ol  lection  625  means  "all  ships  sailing,"  and  that 
tiM  words  "  ships  trading  "  in  sub-sections  3  and  4 
Man  *' trading  ships  sailing." 

Afpml  dUmiMtd, 

So&ttors  for  the  plaintifiiB,  Botterdl  &  Boche. 

fiolieitofB  lor  the  defendants,  Lowleaa  dk  Co. 


,) 


June  3,  9,  1896. 


from  Chan.  Div. 
liodley,  liopes,   and> 
Bigby,  UfJ.  } 

PAXKBaoH  V.  Gas  Light  Ain>  Coke  Co.  (a.) 

On  com/pony — Seceivers  and  managers — Arrears  during 
om^ny*§  occupation — "  Occupier  " — Incoming  tenant 
'-<huwarka  ClauMs  Act,  1847  (10  di  11  Vict.  c.  15), 
1. 16— (7aM0orAw  Clauses  Act,  1871  (34  di  35  Vict,  e. 
41),  as.  11,  39— OcM  Light  and  Coke  Co.'s  Act,  1872 
(35  Viet,  c  csEsnu.),  s.  18. 

Bg  tectum  16  of  the  Gasworks  Clauses  Act,  1847,  a 
faa  company  ia  empowered  to  stop  t?ie  supply  of  gas  to  a 
'  who  shaU  neglect  to  pay  the  rent  due  for  the 


A  flttS  company  who  had  been  supplied  with  gas  by 
e  fas  company  owed  money  for  gas  supplied.    P.  and 

(«•]  Reported  by  W.  Shalloboss  Goddabd,  Esq., 
Banister-at-Law. 


8.,  having  been  appointed  by  t?ie  court  receivers  and 
managers  of  the  mill  company  on  behalf  of  the  debenture^ 
holders,  applied  to  the  gas  company  for  a  supply  of  gas  as 
renters  of  the  gas  company,  and  undertook  to  pay  for  all 
gas  consumed  by  them  since  the  date  of  their  appointment, 
but  ashed  that  the  arrears  might  stand  over  to  be  dealt 
with  by  the  liquidator  of  the  company. 

By  virtue  of  section  18  of  the  gas  company* s  private 
Act  of  1872,  in  case  a  consunier  should  leave  the  premises 
where  gas  had  been  supplied  without  payment  of  the  sum 
due  from  him,  the  company  should  not  require  from  the 
next  tenant  payment  of  the  arrears,  wd^  the  incoming 
tenant  had  agreed  with  the  defaulting  consumer  to  pay 
the  arrears,  or  unless  the  incoming  tenant  should  continue 
the  trade  or  business  of  the  outgoing  tenant,  and  should 
have  paid  a  consideration  for  so  doing. 

Held  {reversing  Eekewioh,  J.),  thca  the  rights  of  P. 
and  8.  as  receivers  and  managers  were  merely  tJiose  of 
custodians  of  the  mill  company's  property;  they  were 
caretakers  for  the  mill  company,  the  owners,  and  stood  in 
the  same  position  to  the  gas  company  as  the  mill  com- 
pany ;  and  therefore  the  gas  company  were  within  their 
rights  in  refusing  a  supply  of  gas  until  tJie  arrears  had 
been  paid. 

In  re  Smith,  Ex  parte  Mason,  41  W.  B.  159,  [1893] 
1  Q.  B.  323,  applied. 

Appeal  by  the  defendant  company  from  Keke- 
wich,  J. 

The  plainti£Gs  Paterson  and  Stephens  were  joint  re- 
ceivers and  managers  on  behalf  of  mortgage  debenture- 
holders  of  Marriage,  Neave,  &  Co.  (limited),  who 
carried  on  business  as  com  millers  and  flour  dealers  at 
the  Albert  Bridge  Mills,  Battersea.    The  first-named 

Slaintiff  was  appointed  by  the  trustees  for  the  second 
ebenture-holders  under  the  powers  contained  in  their 
trust  deed,  and  entered  into  possession  of  the  company's 
premises  on  the  7th  of  February,  1896,  and  carried  on 
the  business  until  the  17th  of  February,  on  which 
date  he  and  the  second-named  plaintiff  were,  by  an 
order  of  the  court  in  an  action  by  the  first  debenture- 
holders,  appointed  joint  receivers  and  managers  of 
the  property  and  business  of  the  company.  Since  the 
latter  o&tQ  they  had  been  in  posseesioni  and  carried 
on  the  business. 

The  Qas  light  and  Coke  Co.  supplied  gas  to  the 
mills,  and  threatened  to  cut  off  the  supply  under  the 
following  circumstances.  Marriage,  Neave,  &  Co. 
were  indebted  to  the  gas  companv  to  the  amount  of 
£90  148.  5d.  for  gas  supplied  for  the  quarter 
ending  December,  1895.  This  amount  was  not  paid, 
and  on  the  25th  of  February  a  final  notice  was  left 
at  the  company's  offioe  at  Battersea  requiring  pay- 
ment, and  stating  that  if  default  were  made  the 
supply  would  be  cut  off.  By  an  oversight  the 
receivers  and  managers  had  omitted  to  give  notice 
as  incoming  tenants  to  the  gas  company  that  they 
required  a  8up;^y  of  gas.  But  on  the  26th  of  Febru- 
ary tide  plaintiff  Paterson  wrote  to  the  gas  company, 
on  behafi  of  himself  and  his  co-receiver,  stating  that 
he  had  been  in  possession,  on  behalf  of  the  second 
debenture-holders,  since  the  7th  of  February,  and,  as 
co-receiver  with  Stephens,  the  co-plaintiff,  under  an 
order  of  the  court,  since  the  17th  of  February  on 
behalf  of  the  first  debenture-holders,  on  whose  behalf 
he  and  Stephens  were  now  carrying  on  the  business ; 
that  they  desired  to  be  suppUed  with  gas,  and  to 
become  renters  of  the  gas  company  from  the  7th  of 
February,  and  offered  to  pay  for  all  gas  consumed 
after  tiiat  date,  but  regretted  that  it  was  not  in  their 
power  to  pay  the  debt  due  from  Marriage,  Neave,  & 
Co.  (limited),  and  asked  for  the  matter  to  stand 
over  to  be  deut  with  by  the  liquidator. 

On  the  27th  of  February  the  defendant  company 
wrote  to  the  plaintiff  Paterson  that  the  supply  of  gas 
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would  be  disoontinued  unless  they  received  payment 
of  the  £90  14b.  5d.,  or  a  ffoarantee  for  the  payment 
of  the  aoooont  and  for  alTgas  from  December,  1895. 
By  arrangement  the  defen&nts,  on  payment  by  the 
plaintifft,  ac^reed  not  to  cut  off  the  gas,  and  to  abide 
Dy  any  order  the  court  might  make  with  regard 
thereto. 

The  plaintiffs  on  the  5th  of  March  issued  a  writ, 
and  gave  notice  of  motion  for  an  injunction  to 
restrain  the  gas  company  from  cutting  off  the  supply 
of  gas,  and  on  the  motion  being  heard  it  was  affreed 
that  the  motion  should  be  treated  as  the  trial  of  the 
action. 

By  section  16  of  the  Gasworks  dausee  Act,  1847, 
*<  If  any  person  supplied  with  gas  by  virtue  of  this  or 
the  special  Act  neglect  to  pay  the  rent  due  for  the 
same  to  the  undertakers,  tne  undertakers  may  stop 
the  ^  from  entering  the  premises  of  such  person  by 
cutting  off  the  service  pipe,  or  by  such  means  as  the 
under^ers  shall  thiiik  fit." 

Section  11  of  the  Gasworks  Clauses  Act,  1871,  pro- 
vides that  '*  the  undertakers  shall,  upon  behig  required 
so  to  do  by  the  owner  or  occupier  of  any  premises, 
.  .  .  give,  and  continue  to  ^ve,  a  supply  of  gas 
to  such  premises,  .  •  .  subject  to  the  conditions 
following.  .  •  .  Every  owner  or  occupier  of 
premises  requiring  a  supply  of  gas  shall— serve  a  notice 
upon  the  undertakers  at  their  office,  specifying  the 
premises  in  respect  of  which  such  supply  is  required, 
and  the  day  (not  being  an  earlier  day  than  a  reason- 
able time  fl&ter  the  date  of  the  service  of  such  notice) 
upon  which  such  supply  is  required  to  commence ; 
enter  into  a  written  contract  with  the  undertakers  (if 
required  by  them  so  to  do)  to  continue  to  receive  and 
pay  for  a  supply  of  gas  for  a  period  of  at  least  two 
years,  &c.  .  .  .  Provided  always  that  the  under- 
takers may,  after  th^  have  given  a  supply  of  gas  for 
any  premises,  by  notice  in  writing,  require  the  owner 
or  occupier  of  such  premises,  within  seven  days  after 
the  date  of  the  service  of  such  notice,  to  give  to  l^em 
security  for  the  payment  of  all  moneys  which  may 
from  time  to  time  become  due  to  them  in  respect  of 
such  supply,  .  .  .  and  if  any  such  owner  or 
occupier  faols  to  comply  with  the  terms  of  such 
notice,  the  undertakers  may,  if  tiiey  please,  discon- 
tinue to  supply  such  gas  for  such  premises  so  long  as 
such  failure  continues." 

Section  18  of  the  Gas  light  and  Coke  Co.'s  Act, 
1872,  is  as  follows :  ''  In  case  any  consumer  leave  the 
premises  where  gas  was  supplied  to  him  without  pay- 
mg  to  the  company  the  rate  or  meter  rent  due  from 
him,  the  company  shall  not  require  from  the  next 
tenant  of  the  premises  payment  of  the  arrears  so  left 
unpaid,  unless  the  inooiniTig  tenant  agreed  wiUi  the 
defaulting  consumer  to  pay  the  arrears,  or  unless  the 
incoming  tenant  shall  continue  the  trade  or  business 
of  the  outgoing  tenant,  and  shall  have  paid  to  the 
owner,  lessee,  or  mortgagee  in  possession,  or  to  the 
outgoing  tenant  of  such  premises,  a  consideration  for 
so  doine;  but  the  company  shall,  notwithstanding 
any  such  arrears,  in  the  absence  of  collusion  between 
the  outgoing  and  incoming  tenant,  supply  gas  to  the 
incoming  tenant  as  requi^  by  this  Act,  on  being 
reouired  by  him  so  to  do." 

kekewidi,  J.,  held  that  the  receivers  and  managers 
were  new  occupiers,  and  as  such  entitled  to  a  supply 
of  gas.  Further,  they  were  not  liaUe,  under  the 
exception  in  section  18  of  the  company's  private  Act 
of  1872,  as  incoming  tenants  contmuing  Uie  business 
of  the  outgoing  tenants,  and  as  having  paid  considera- 
tion to  them  for  so  doing. 

The  gas  company  api^ed. 

Warrington,  Q,C.,  and  Danckwerts,  for  the  ap- 
P|ellants.  —  The  occupation  of  the  company  con- 
tinued,  notwithstanding  the  appointment  of   a  re- 


ceiver. An  action  of  trespass  must  be  brought  in 
the  name  of  the  company,  and  not  in  the  name  of  the 
receiver.  Nothing  has  happened  in  this  case  to 
prevent  our  resorting  to  the  express  provisions  of  the 
Gasworla  Clauses  Act,  1847,  and  stopping  the  supply. 
Beceivers  are  in  no  sense  incoming  tenants;  con- 
sequently there  is  no  new  occupation :  In  re  Smithy 
Ex  parte  Mason,  41  W.  B.  159,  [1893]  1  Q.  B.  323. 
Their  position  is  analogous  to  that  of  the  offioial 
receiver  in  bankruptcy;  he  is  simply  an  officer 
appointed  by  the  court  to  receive  the  debtor's  assets. 
The  appointment  of  a  receiver  does  not  divest  the 
property  though  it  may  change  the  possession :  see 
Bhodes  v.  Dawson,  34  W.  B.  240,  16  Q.  B.  D.  548 ; 
Oorporation  of  Bacup  v.  Smith,  38  W.  B.  697,  44  Ch. 
D.  395;  Gaskell  v.  Gosling,  [1896]  1  Q.  B.  669,  44 
W.  B.  Dig.  132. 

Benshaw,  Q,G.,  and  Kirhy,  for  the  respondents.— A 
receiver  appointed  by  the  court  may  be  an  agent  or  a 
trustee,  but  he  is  not  an  incoming  tenant;  he  is 
either  an  owner  or  an  occupier :  Owen  v.  Cronk,  43 
W.  B.  Dig.  147,  [1895]  1  Q.  B.  265 ;  BuH  v.  BuO, 
43  W.  B.  180,  [1895]  1  Q.  B.  276.  In  Corporatum  of 
Bacup  V.  Smith  Chitty,  J.,  considered  whether  a 
receiver  was  an  '*  owner"  within  the  meaning  of  the 
Public  Health  Act,  1875. 

Warrington,  Q,G.,m  reply,  referred  to  Chinnery  v. 
Evans,  11  H.  L.  Cas.  115. 

Cur,  adv.  vuU. 

June  9. — LiNDLEY,  L.J.,  after  stating  the  facts, 
said : — It  is  important  to  observe  that  the  £90  148. 5d. 
became  due  from  the  mill  company  whilst  the  deben- 
ture-holders' security  was  a  floating  security.  It  is 
also  important  to  bear  in  mind  that  the  gas  never 
was  in  fact  cut  off.  No  new  or  fresh  supply  was 
wanted,  no  pipes  had  to  be  laid  down,  no  meter  had 
to  be  provided.  What  the  plaintiffs  wanted  was 
simply  that  the  defendants  should  allow  gM  to  come 
as  usual,  and  not  prevent  it  from  so  doing.  The 
defendants  were  quite  willing  to  do  this  if  the 
plaintiffs  woidd  pay  or  undertake  to  pay  the 
£90  14s.  5d.  The  plaintiffs  would  not  do  this.  But 
there  was  no  other  dispute  between  the  parties. 

The  question  between  them  turns  on  the  true  con- 
struction of  a  number  of  sections  contained  in  three 
public  and  three  private  Acts  of  Parliament.  It  is 
quite  sufficient  to  say  they  begin  in  1847  and  end  in 
1872,  and  they  were  cuscussed  with  great  care  in  court 
during  the  argument.  The  examination  of  these  by 
counsel  in  court  and  a  perusal  of  them  sinoe  shows 
that  there  are  two  series  of  sections  which  require 
attention.  The  first  series  is  that  which  entitles 
owners  or  occupiers  generally  to  require  a  supply  of 
gas.  This  series,  however,  althouffh  it  has  to  be 
considered,  is  not  that  which  really  governs  the 
decision  in  this  case.  This  series  consists  of  sections 
14  and  15  of  the  public  Act  of  1860,  sections  12  to  14 
of  the  private  Act  of  1870,  and  section  11  of  the 
public  Act  of  1871.  The  other  series  is  that  which 
entitles  the  gas  company  to  refuse  to  continue  to  supply 
gas  to  places  to  which  gas  has  been  supplied  but 
not  paid  for.  This  series  begins  with  section  16 
of  the  public  Act  of  1847,  and  ends  with  section  18  of 
the  company's  private  Act  of  1872.  The  intermedi- 
ate sections  are  section  15  of  the  company's  private 
Act  of  1870  and  section  39  of  the  public  Act  of  1871 ; 
hut  these  may  be  disregarded,  for  they  are  repeated 
with  some  additions  in  section  18  of  tiie  company's 
private  Act  of  1872,  and  they  add  nothing  to  what  is 
thereby  enacted. 

The  only  sections  which  reaUy  govern  the  question 

which  has  to  be  decided  are  section  16  of  the  public 

Act  of  1847  and  section  18  of  the  company's  private 

^  Act  of  1872.    It  is  plain  from  the  language  of  these 
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two  wctions  (1)  that  the  gas  company  is  entitled  to 
refase  to  snpply  gas  to  the  mill  company  unless  and 
until  the  £90  14s.  6d.  due  from  it  is  paid ;  (2)  that 
until  that  sum  is  paid  the  gas  company  is  entitled  to 
refose  to  snpply  gas  to  the  mill  at  the  request  of  any 
one  unless  he  is  in  some  hotter  position  than  the  miU 
company — ^in  other  words,  unless  he  is  entitled  under 
seetion  18  of  the  special  Act,  to  have  gas  supplied  to 
the  mill  without  oomplyinff  with  the  condition  which 
&e  gss  company  is  entitled  to  impose  on  the  mill 
conpsny. 

Are,  tiien,  the  receivers  appointed  by  the  court  at 
tbe  instance  of  the  debenture-holders  in  a  better 
position  in  this  respect  than  tiie  mill  company  ?  I 
sm  of  opinion  that  they  are  not.  The  right  of  the 
gu  oomnany  to  refuse  to  supply  gas  to  the  mill  com- 
uny  unless  they  paid  the  £90  14s.  5d.  had  accrued 
before  any  recdTcr  was  appointed,  although  the  notice 
tltat  inch  right  would  oe  eoiaroed  was  not  given 
mtil  afterwards.  The  receiver  appointed  by  the 
tnutees  on  the  6th  of  February  was  clearly  in  no 
better  position  ip  this  respect  than  the  mill  company. 
Hie  receivers  appointed  by  the  oourt  on  the  17th  of 
Pebroary  are  not  technically  appointed  under  the 
teems  of  the  debenture  trust  deedC  and  are  not  in  all 
respects  in  the  same  position  as  receivers  appointed 
by  the  tmstees  themselves.  At  the  same  time  the 
neeiTen  appointed  by  the  court  are  appointed  for  the 
benefit  of  the  debenture-holders,  and,  having  regard 
to  tbe  nature  of  their  security  and  to  the  obligation 
impoBed  by  statute  on  the  gas  company  to  continue 
to  snpply  gas  to  the  mill,  it  would,  in  my  opinion,  be 
Toj  unjust  if  the  debenture-holders  could  enforce  this 


obhgation  against  the  gas  company  without  comply- 
ing with  the  condition  of  ^ying  for  the  gas  supplied 
to  tbe  miU  company  whilst  uie  debenture-holders 


pomitted  the  mill  company  to  carry  on  its  business 
Ihe  plainti£b,  beinff  receivers  and  managers  appointed 
bj  the  oonrty  were  lawfully  in  possession  of  the  mill 
sod  were  entitled  ^with  the  leave  of  the  court)  to  use 
tbe  name  of  the  mill  company  for  any  purpose  which 
nnght  be  necessary  to  enable  them  to  discharge  their 
duties.  The  plamtiffo  clearly  could,  by  using  the 
name  of  the  mill  company,  require  gas  to  be  supplied 
to  the  mill  after  their  appointment,  upon  payment  of 
tbe  som  due  to  the  gas  company  for  gas  supplied  to 
the  ndU  previously  to  their  appointment* 

It  was  strenuously  contended  that  the  plaintifb 
floold  simply  as  occupiers  of  the  mill  have  required 
pM  to  be  supplied  to  it  without  requiring  such  supply 
in  tbe  name  of  the  mill  company,  and  this  view  was 
•iopted  by  Sekewich,  J.  But  the  term  "  occupier  " 
ii  ambiguous.  In  one  sense  a  caretaker  is  an  occupier, 
bit  in  another  sense  his  occupation  is  that  of  some 
other  person.  But  further,  the  sections  relied  upon 
u  enbtling  the  plaintifEs  to  require  a  supply  simply 
SI  oecnpiers,  contain  nothing  which  negatives  the 
n^  of  the  gas  company  to  withhold  such  snpply 
nktil  payment  of  the  sum  due  for  gas  previoiisly 
s[9|)Iied  to  the  mill  company.  The  two  sets  of 
■eebons  must  be  read  together.  The  ffeneral  right  of 
an  owner  or  occupier  to  require  a  supply  is  limited  by 
tte  right  of  the  gas  company  to  refuse  a  supply  in 
ootain  specified  cases. 

We  are  thua  brought  back  to  section  18  of  the 
pmate  Act  of  1872.  This  section,  although  badly 
worded,  has,  in  my  opinion,  no  application  to  such  a 
esse  as  that  before  us.  It  does  not  apply  to  persons 
■■qpiy  pot  in  possession  of  the  premises  of  a  def aidt- 
iaiS  oonsamer  to  manage  his  business  for  the  benefit 
of  his  oeditors  and  of  himself.  The  statute  contem- 
plates and  protrides  for  a  change  of  possession  of  a 
nry  dillereut  nature ;  and  its  language  is  quite 
late  to  cover  such  a  case  as  this.  The 
rights  as  receivers  and  managers   were 


merely  those  of  custodians  of  the  mill  company's 
property.  The  relation  of  the  mill  company  to  the 
plaintiffs  was  not  the  relation  of  outgoing  and  in- 
coming tenant,  nor  of  vendor  and  purchaser,  but  that 
of  ovnier  and  caretaker ;  and  the  relation  of  the  plain- 
tiffs to  the  gas  company  was  the  same.  The  position 
of  the  plaintifBB  towards  the  gas  company  is  precisely 
similar  to  that  of  the  official  receiver  in  In  re  Smith,  Ex 
parte  Maaon.  It  is  true  that  Smithes  case  turned  on 
the  public  gas  Acts  only,  but  section  18  of  the  private 
Act,  1872,  is  not  more  favourable  to  the  plaintiffs 
than  section  39  of  the  public  Act  of  1871,  whidi  was 
the  governing  enactment  in  Smith* e  case.  There  the 
official  receiver  took  possession  of  the  debtor's  busi- 
ness premises,  but  the  learned  judge  held  that  he  was 
not  entided  to  a  future  supply  without  paying  the 
amount  due  from  the  debtor  for  gas  supplied  before 
the  receiver  was  appointed.  This  decision  appears  to 
me  to  have  been  correet,  for  the  official  receiver  was 
only  an  **  occupier  "  in  the  sense  of  a  caretaker.  This 
view  of  the  case  renders  it  unnecessary  to  consider 
some  subordinate  points  which  would  only  arise  if 
the  plaintiffia  were  right  in  their  main  contention. 
The  appeal  must  be  allowed,  and  judgment  must  be 
enterMffor  l^e  defendants,  with  coste  here  and  below. 

LoPBS,  L.J.— The  decision  of  this  question  appears 
to  me  to  depend  upon  section  16  of  the  public  Act  of 
1847  and  section  18  of  the  company's  private  Act  of 
1872.  There  can  be  no  doubt  that  the  defendant 
company  are  entitled  to  refuse  to  supply  gas  to  any 
consumer  until  any  arrears  are  paid.  U  nder  section 
16  of  the  Act  of  1847  the  defendant  company  there- 
fore were  justified  in  refusing  to  supply  gas  to  the 
miU  company  after  Christmas,  1895,  until  the  arrears 
up  to  Christmas  were  paid,  unless  the  plaintiff  can  bring 
their  case  within  the  provisions  of  section  18  of  the 
private  Act. 

It  is  said  that  the  plaintiffis  were  new  occupiers,  and 
brinff  themselves  within  section  18  of  the  private  Act. 
I  think  not.  In  my  judgment  there  has  been  no 
change  of  possession.  The  plaintiffs  are  mere  cus- 
todians placed  on  the  premises  by  the  order  of  the 
court.  They  are  mere  caretekers  of  the  property  of 
the  company.  Smithes  case  is  in  point,  and  in  prin- 
ciple is  undistinguishable  from  this  case.  I  am  of 
opinion,  therefore,  that  the  appeal  should  be  allowed. 

BiGBY,  L.  J. — I  am  of  the  same  opinion.  In  my 
judgment  the  whole  question  has  to  be  determined 
upon  two  sections  that  have  been  referred  to— section 
16  of  the  public  Act  of  1847,  and  section  18  of 
the  oompany^B  private  Act  of  1872 ;  and  that  being 
the  case  I  do  not  feel  myself  bound  to  express  any 
opinion  as  to  what  would  be  the  position  of  a 
receiver  appointed  by  the  court  if  he  were  not  within 
these  two  sections — or  rather,  I  ought  to  say,  within 
section  16,  and  not  in  any  way  saved  from  the 
operation  of  section  16  by  section  18  of  the  Act 
of  1872.  I  should  have  considerable  difficulty  in 
holding  that  a  receiver  appointed  by  the  court  had 
not,  independentiy  of  those  sections,  a  right  as  occu- 
pier to  demand  a  supply  of  gas ;  and,  so  far  as  my 
opinion  goes,  if  the  case  shoula  ever  arise  independ- 
entiy of  these  sections,  I  wish  it  to  be  understood 
that  I  express  no  opinion  whatever. 

Now,  coming  to  those  sections  one  thing  is  plain-—- 
namely,  that  there  has  been  no  change  of  ownership 
in  this  case  as  distinguished  from  a  change  of  posses- 
sion or  occupation.  Therefore  I  come  to  the  conclu- 
sion that  the  case  is  witiiin  the  letter  and  within  the 
meaning  of  section  16  of  the  public  Act,  which  is 
incorporated  with  the  company's  private  Aote. 
Marriage,  Neave,  &  Co.  were  supphed  with  gas. 
They  neglected  to  pay  the  rent  due,  and  section  16  of 
the  Act  of  1847  provides  that  under  such  dronm-* 
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stanoes   the   undertaken    may   stop   the   sas   from 
enterizig  the  premises  of  such  person,  and  there  is  no 
provision  that  that  person  shall  remain  in  possession. 
These  are  the  premises  of  a  limited  company,  and  so 
in  terms  the  Act  applies.    Looking  at  section  18  of 
the  Act  of  1872  I  think  there  may  be  derived  that 
which  will  aid  us  in  coming  to  the  conclusion  at 
which  we  arrive.     It  is  a  very  curious  section.     On 
the  face  of  it  it  is  difficult  to  treat  it  as  altogether 
exhaustive  of  the  subject,  and  I  understand  it  was 
not  intended  to  exhaust  the  subject  in  cases  where 
the  consumer  leaves  the  premises  where  the  gas  was 
supplied  to  him,  without  paying  to  the  company  the  rate 
or  meter  rent  due  from  him.     I  will  assume  now  that 
the  mill  company  had  within  the  meaning  of  that 
section  left  the  premises,  which  is  not  absolutely  dear. 
I  will  assume  that,  for  the  purposes  of  this  particular 
case,  **  the  company  shall  not  require  from  the  next 
tenant  of  the  premises  payment  of  the  arrears  so  left 
unpaid."    That  is  the  main  provision,  with  certain 
exceptions.   I  gather  from  that,  that  they  are  to  have 
a  right  to  require  jwyment  from  the  incoming  tenant 
in  the  oases  that  are  provided  for  by  the  words  of 
that  section ;  and  as  correlative  to  that  right  they  are 
to  have  the  duty  of  supplying  the  incoming  tenant 
as  required  by  this  Act  on  bein^  requested  by  him  to 
do  so.      That  is  not  the  position  of  things  here, 
because  it  would  appear  that  they  do  not  fall  within 
the  excepted  cases.     What  are  the  excepted  cases? 
The  first  is,  '*  Unless  the  incoming  tenant  shall  have 
agreed  with  the  defaulting  consumer    to    pay  the 
arrears."    An  agreement  of  that  sort  would  be  one 
that  would  not  give  independentiy  of  statute  a  right 
to  the  gas  company  to  require  from  the  incoming 
tenant  the  payment,  although  he  had  agreed  with  the 
outgoing  tenant  to  make  it.    But  I  roMl  the  section 
as  giving  them  that  right.     If  there  has  been  an 
agreement  with  the  incoming  tenant  to  pay  the  out- 
going tenant's  arrears,  the  statute  (as  I  read  it)  gives 
the  gas  compjany  a  right  directly  against  the  incom- 
ing tenant  without  having  recourse  to  the  outgoing 
tenant  at  all.    The  next  exception  in  point,    is  a 
new  one,  which,  so  far  as  I  Imow,  has  never  been 
dealt  with  in  any  way  before   by  the   court.      It 
is  ''or  unless  the  incoming  tenant  shall    continue 
the  trade  or  business  of  the  outgoing  tenant."     Now, 
if  it  had  stopped  there  it  is  plain  that   the  receivers 
appointed  by  the  court  are  continuing  the  business  of 
the  outgoing  tenant ;  and  I  think  I  see  plainly  that 
the  intention  of  the  Legislature,  so  far  as  it  provided 
for  the  case  at  all^  was  this,  that  the  supply  of  gaa  for 
the  trade  or  business  was  to  be  treat^,  uncfer  the 
circumstances  provided  for,  as  being  a  something 
done,  not  for  the  personal  benefit  only  of  the  out- 
going tenant,  but  for  the  purposes  of  the  business 
whidb  was  taken  up  and  carried  on  by  the  inooming 
tenant.    But  there  are  cases  in  which  it  wiU  be  alto- 
gether unjust  to  charge  an  incoming  tenant  for  taking 
up  the  trade  or  business.  He  may  have  no  legal  position 
at  all  in  doing  so,  and  therefore  there  is  added  the 
additional  requirement  that  that  inooming   tenant 
shall  have  paid  for  it— not  necessarily  to  the  out- 
going tenant,  but  either  to  the  outgoing  tenant  or 
the  owner,  lessee,  or  mortgagee  in  possession ;  that, 
in  fact,  he  shall  have  acquired  the  b^efit  of  the  trade 
or  business  for  valuable  consideration,  and  in  that 
case  I  conceive  that  section  18  makes  him  on  very 
reasonable  grounds  liable  to  the  company  to  pay  for 
the  arrears  of  ^as  supplied  to  the  business  as  well  as 
for  the  continmng  supply,  at  the  same  time  entitling 
him  under  ordinary  tenns  to  such  a  continuing  supply. 
It  is  clear  that  these  receivers  and  managers,  whether 
they  are  occupiers  or  not,  are  not  persons  who  have 
paid  anybody  for  continuing  to  carry  on  that  trade  or 
business,  and  yet  they  are  carrying  on  the  trade  or 


business,  and  the  Legislature  does  recognize,  for  the 
purposes  of  the  18th  section,  that  such  a  carrying 
on  in  the  cases  provided  for  is  equitably  followed 
by  a  liability  on  the  part  of  the  incoming  tenant 
carrying  on  the  trade  or  business  to  pay  for  it  as 
though  it  were  a  liability  of  that  business  which 
he  lubs  in  that  way  purchased,  entitling  him  also 
to  get  a  continuation  of  the  supply.    Now,  the  case 
being  in  that  position,  how  are  we  to  deal  with  it  P 
We  cannot  say  that  it  ia  by  implication  included 
under  the  principle  of  the  IStii  section,  because  that 
clause  is  too  carefully  guarded  to  allow  of  such  an 
implication.      My  condusion   is    that   it    was   not 
intended  to  interfere ;  and  that  there  was  an  inter- 
mediate state  of  thins s  in  which  they  were  left  to  the 
remedy  given  by  section  16  of  the  Act  of  1847.    The 
remedy  was  to  stop  the  supply  without  ao^uiring  a 
right  to  sue  the  incoming  tenant ;  but  treatmg  these 
sections,  as  I  think  it  is  right  to  treat  them,  as  an 
independent  bundle  of  sections  reduced  now  to  two, 
practically,  for  the  protection  of  the  gas  oompanv,  I  do 
not  see  that  their  remedy  under  section  16  of  the  Act 
of  1847  is  taken  awa^.    I  conclude,  therefore,  that 
they  had  an  intermediate  right  to  stop  the  su^ly, 
and  that  no  right  which  the  receiver  appointed  by 
the  oourt  might  have  (as  to  which  I  propose  to  say 
nothinff  at  aU)  under  clause  11  of  the  Act  of  1871,  or 
any  ottier  clause  that  exists   as  to  ''  oooupier,"  is 
intended  to  interfere  with  that.   I  think,  therefore,  the 
gas  company  were  right  in  their  contention,  limited  as 
it  is  to  saying,  "  We  will  cut  off  the  supply,  and  you 
have  no  right  to  interfere  with  what  the  Legislatnre 
has  given  us  |is  a  remedy  so  far  as  it  goes ;  we  are 
not  bound  to  supply  you  as  long  as  the  difficulty 
exists,  you  may  get  rid  of  it  if  you  please  by  jiaying 
the  amount,  and  of  oourse,  then  we  shall  be  in  the 
same  position  vdth  regard  to  you  as  we  are  now  with 
regard  to  all  otiier  consumers."    They  have  never 
refused  to  continue  the  supply  on  the  terms  that 
would  be  open  to  any  occupier.    They  have  not  chal- 
lenged, in  hct,  the  position  of  the  receivers  appointed 
by  the  court  as  occupiers  or  consumers,  or  whatever 
you  call  them.    They  only  say  **  You  have  not  got 
out  of  the  provisions  of  the  general  Act  which  have 
not  been  varied  except  as  we  find  them  here,  but  you 
have   gone  on  and  acted  under  the  provisions   in 
favour  of  other  consumers  and  occupiers,  and  there- 
fore you  are  bound  by  that." 

Appeal  allowed. 

Solicitors,  Bedford,  Monier-Williame,  dk  Robifuon; 
Grundy f  KerehaWy  Saxon,  Samson,  dk  Co, 


From  Chan.  Div. ) 

(lindley,  Lopes,   |  July  28,  30,  1896. 

and  Bigby,  L.J  J.) ) 

In  re  Mabbiagb,  Neayb,  &  Co.  (Ldcitxd).  (a.) 

Poor  law — Bating — Arrears — Bight  of  diitreaa — Change 
of  occupation — Beceivere  and  managers  appointed  by 
the  court — No  order  for  delivery  of  poseession  of 
premises— Poor  Law  Act  (43  Eliz,  c.  2),  s.  2 — Metro* 
polis  Management  Act,  1855  (18  <fe  19  Vict,  c.  120),  s. 
161— Poor  Bate  Assessment  and  Collection  Act,  1869 
(32  ik  33  Vict.  c.  41),  s,  16. 

The  appointment  of  receivers  and  managers  of  (Hs 
business  of  a  company  by  an  order  which  does  wA  direct 
the  company  to  deliver  up  to  them  the  possession  of  its 
premises  does  not  produce  a  change  of  occupation  vkUwn 

(a.)  Beported  by  W.  Shalloboss  Qoddabd,  Esq., 
Barrister-at-Law* 
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(ke  maning  of  section  16  of  the  Poor  Bate  Assessment 
and  Collection  Act,  1869;  nor  does  the  existence  of  an 
mtiiahle  charge  protect  the  goods  subject  thereto  from  a 
wtrm  for  rates.  Leave  wiUf  therefore^  in  such 
a  oasej  he  given  to  the  overseers  to  distrain  for  rates  in 
orreor  upon  goods  on  the  premises, 

Bichards  v.  Oreneera  of  EiddenniiiBter,  44  W,  R, 
J05,  [1896]  2  Ch.  212,  discussed. 

Appetl  by  the  overseers  of  the  parish  of  St.  Mary, 
Bittenea,  horn  the  decision  of  Kekewich,  J. 

The  aboye-named  oompany  carried  on  business  at 
certain  mills  in  the  appellants'  parish.  The  oompany 
had  iasned  debentores  secured,  under  a  deed  of  trust, 
by  way  of  a  floating  charge  on  all  property  of  the 
oompaDT  other  th^  the  company's  interest  in  the 
aid  mills.  On  the  17th  of  February,  1896,  an  order 
vis  made  by  the  court,  in  an  action  brought  by  the 
debentaie-holders,  appointing  receivers  and  managers 
of  the  business  of  the  company,  but  the  order  did  not 
direct  the  oompany  to  give  up  possession  of  the  mills 
to  the  receivers  and  managers,  who,  however,  entered 
on  the  premises  for  the  purpose  of  managing  and  oany- 
ing  on  the  bnsiness.  On  the  21st  of  February,  1896,  the 
oompany  were  served  by  the  overseers  with  a  justices' 
nmmons  for  the  payment  of  rates  made  in  advance 
for  the  half-year  ending  the  25th  of  March,  1896,  in 
rapeet  of  the  said  mills,  and  on  the  hearing  of  the 
nmmons  the  usual  distress  warrant  was  issued.  On 
the  10th  of  March,  1896,  the  overseers  applied  by  way 
of  nmmons  for  liberty  to  distrain  upon  the  goods  of 
the  oompany  notwithstanding  the  appointment  of  the 
noetren  and  managers. 

Kekewich,  J.,  hdd  that  the  order  of  the  17th  of 
FefamaiT  had  caused  a  change  in  the  occupation  of 
the  mills  from  the  oompany  to  the  receivers  and 
■anagers,  and  that  the  goods  upon  the  premises  were 
not  hahte  to  be  distrained  upon  for  the  full  amount 
of  the  half-year's  rates. 

The  overseers  appealed. 

Wuftington^  Q.Cy  and  Lyttelton 
W^Uants,  referred  to  Faterson  v. 
CAe  Co.,  ante,  p.  39;  43  Eliz. 
tion  3  in  CSiitty's  Statutes) ;  the  Metropolis  Manage- 
iwnt  Act,  1855  (18  &  19  Yict.  c.  120),  s.  161; 
the  Poor  Bate  Assessment  and  Collection  Act,  J1869 
(32  &  sa^cL  c  41),  ss.  16,  20 ;  In  re  Smith,  Ex  parte 
Mason,  41  W.  B.  159,  [1893]  1  Q.  B.  323 ;  and  the 
BOla  of  Sale  Act,  1882  (45  &  46  Tict.  c.  43),  s.  14. 
ILoPBS,  L.J.,  referred  to  BicJiards  v.  Overseers  of 
KidderminOer,  44  W.  B.  505,  [1896]  2  Ch.  212.] 

Umtt.  Q.C.f  and  A,  B,  Kirhy,  for  the  respondents, 
the  debenture-holders,  relied  upon  Bichards  v. 
Overseers  of  Kidderminster,  and  In  re  Opera  {Limited), 
»  W.  R.  796.  [1891]  3  Ch.  260;  Standard  Manu- 
/edmng  Co.,  39  W.  B.  369,  [1891]  1  Ch.  627;  and 
Sktens  V.  Evane  and  Others,  1  Wm.  Blackstone  284. 

Warrington,  Q.C.,  in  reply. — The  decision  in  Stevens 
▼•  Evans  did  not  depend  merelj  on  an  equitable 
c^nge,  for  there  was  a  change  m  the  legal  owner- 
•Up.  He  also  referred  to  the  form  of  a  wnt  oifi.  fa. 
m  Annual  Practice,  1896,  vol.  ii.,  p.  88. 

July  30.— LiiHDi^BT,  L.  J.— Now  that  the  case  has 
W  argued  out,  I  do  not  think  there  is  really  any 
^ifieolty  in  it.  The  first  part  of  the  case  turns  upon 
the  question,  whether  there  has  been  such  a  change 
^  ooeapation  in  these  premises  as  to  bring  into 
^"ffn&m  section  16  of  the  Poor  Bate  Assessment  and 
CoQcdion  Act,  1869  (32  &  33  Yict.  a  41).  I  address 
ByMif  first  to  that  question.  Tiie  facts  are  these  : 
On  the  17th  of  February,  1896,  Messrs.  Paterson  & 
St«phais  were  appointed  by  the  court  receivers  and 
i>uagenin  an  action  instituted  by  debenture-holders 
Maniagey  Neave,  &  Co.  (Limited).     When 
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you  look  at  the  order  appointing  them  receivers  you 
do  not  find — and  that  admission  is  very  important — 
any  direction  for  delivery  up  of  possession  to  them. 
There  is  nothing  in  the  order  about  that.  When  you 
come  to  look  at  the  facts  you  do  not  find  that  they 
have  taken  possession  of  the  land  in  any  sense  at  all. 
They  have  gone  on  the  property  for  the  purpose  of 
receiving  and  managing  the  income  and  business  of 
the  oompany,  not  doine  anything  to  change  the 
ostensible  x>ossession  of  the  land ;  and  the  possession 
— the  occupation — has  not  been  changed  at  all.  Mr. 
Levett  argued  that,  inasmuch  as  corporations  could 
only  keep  possession  bv  their  servants,  the  appoint- 
ment of  receivers  in  this  way  was  quite  enough  to 
put  them  out  of  possession.  But  corporations 
can  possess  in  the  same  way  as  individuals; 
and  tne  mere  fact  that  receivers  have  been  appointed 
by  an  order  like  this,  which  does  not  order  the 
delivery  up  of  possession,  does  not  dispossess  the 
oompany.  I  do  not  think,  therefore,  tnat  such  a 
change  of  possession  is  made  out  as  is  requisite  to 
bring  into  operation  section  16  of  the  Poor  Bate 
Assessment  and  Collection  Act,  1869.  [The  Lord 
Justice  read  the  section  and  continued :— j  The  old 
"occupier"  certainly  was  Marriage,  Neave,  &  Co., 
who  were  also  '<  assessed  in  the  rate."  The  overseers 
have  not  ''entered  in  the  rate  book  the  name  of 
any  person  as  ''  succeeding  or  coming  into  the 
occupation,"  nor  in  my  judgment  is  it  necessary  for 
them  to  do  it.  The  real  truth  is  that  the  company 
were  and  are  still  in  occupation.  They  cannot 
interfere  with  the  receiver,  of  course,  and  he  is  there 
as  a  manaser  of  their  business ;  but  though  he  has  a 
limited  right  to  discharge  the  servants  of  the  company, 
he  has  no  right  that  I  know  of  to  do  so  oontrarv  to  a 
contract  nuMe  by  the  company.  It  is  a  mistake  to 
suppose  that  because  the  receivers  can  dismiss 
servants  therefore  they  oust  the  oompany  from  pos- 
session. They  are  simply  receivers  and  managers 
instead  of  the  company.  If  vou  look  to  the  legal 
possession,  that  remains  just  where  it  was. 

That  difficulty  having  been  got  over,  we  must  look 
a  little  further.  It  is  said  that  under  the  provisions 
of  the  Acts,  this  rate  can  be  distrained  for  onhr  upon 
the  person  assessed — ^that  is,  the  ofEender.  I  agree 
that  the  offender  here  was  the  company,  and  that  the 
only  goods  which  can  be  taken  are  the  goods  of  the 
oompany.  Therefore  what  we  have  to  ascertain  is, 
Are  there  any  goods  of  the  oompany  on  these  premises 
which  are  liable  to  distress  P  It  is  said  there  are  not ; 
first  of  all  because  the  goods  on  the  premises  belong 
to  the  trustees  for  the  debenture-holders.  That  turns 
on  the  true  construction  of  the  trust  deed,  and  when 
you  look  at  the  trust  deed  you  find  that  the  goods  of  the 
company  arff  enressly  excepted,  not  by  way  of  pre- 
caution only  and  by  reference  to  the  Bills  of  Sale  Act, 
but  in  language  which  is  perfectly  unmistakable. 
These  goods  were  therefore  never  ^e  goods  of  the 
trustees  for  the  debenture-holders,  but,  so  far  as  that 
argument  goes,  remain  the  soods  of  the  company. 
The  next  point  is  that  the  debentures  appear  to  be 
expressed  m  language  so  large  as  to  include  the  goods 
of  the  company.  But  when  you  look  at  the  deben- 
tures it  is  plain  that  their  only  e£BBct  is  to  give  an 
equitable  charge  on  those  goods,  and  no  right  even  to 
tai^e  possession  of  them  or  to  appoint  a  receiver,  but 
only  the  right  to  institute  an  action  to  get  a  receiver 
appointed  by  the  court.  The  goods,  therefore,  are 
not  the  property  of  the  debenture-holders  in  any 
sense  whatever.  They  are  the  goods  of  the  company, 
subject  only  to  an  equitable  charge. 

Let  us  now  go  back  and  see  what  the  rights  of  the 
overseers  are.  The  rights  of  the  overseers,  under  the 
statute  of  Elizabeth,  and  under  the  warrant  which 
they  have  obtained,  are  to  distrain  for  these  rates 
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upon  the  goodB  of  the  offender,  which  goods,  we 
find,  are  subject  to  an  equitable  charee.  Mr.  Levett 
started  the  point,  which  was  new  to  idl  of  us,  that  if 
there  was  an  equitable  charge  you  could  not  distrain 
upon  the  goods  at  all.  I  agree  that  the  power  of 
distraining  under  the  statute  of  Elizabeth  is  not  like 
a  landlord's  power  of  distress.  We  all  know  the 
difference.  A  landlord  can  take  any  goods,  no 
matter  whose,  which  are  brought  on  the  premises, 
while  the  overseers'  power  of  distraining  is  much 
more  restricted.  But  it  is  a  strong  thing  to  say  that 
the  existence  of  an  equitable  charge  prevented  the 
overseers  from  recovering  the  rates.  Their  duty,  as 
was  pointed  out  by  Mr.  Warrington,  is  to  seize  the 
goods  of  the  company— that,  therefore,  they  can 
phunly  do— and  to  sell  the  goods  of  the  company— 
that  they  can  plainly  do— therefore  you  get  rid  of 
all  equitable  charges  up  to  that  point.  About  the 
money  due  to  the  equitable  mortgagee,  the  statute 
and  the  distress  warrant  show  that  the  bailiff  has 
nothing  to  do  with  that.  It  is  in  accordance  with 
what  everybody  understood,  that  rates  should  have 
priority  over  equitable  mortgi^ges  and  everything 
else.  I  do  not  see  anything  in  the  Acts  about 
Queen's  taxes.  But,  as  Mr.  Warrington  pointed  out, 
it  is  the  duty  of  the  bailiff  to  pay  the  rate  out  of  the 
offender's  goods,  and  to  hand  the  balance  to  the 
owner;  and  that  does  give  priority  over  all  other 
charges.  There  is  no  action  for  these  rates;  and 
there  is  sense  in  that  being  the  legi^tion  on  that 
subject,  for  when  you  come  to  giving  rights  of  action 
questions  of  priority  at  once  arise.  I  think  the  appeal 
must  be  allowed,  and  the  overseers  must  be  at 
liberty  to  distrain  on  the  goods  of  the  oompany. 

LoFBS,  L.J,— I  am  of  the  same  opinion.  The  first 
point  arises  out  of  section  16  of  the  Act  of  1869.  It 
IS  said  that  in  this  case,  a  receiver  having  been 
appointed,  there  was  a  change  in  the  occupation. 
Directly  the  order  is  looked  at  it  is  plain  that  view 
cannot  be  maintained.  When  that  order  is  looked  at 
we  find  nothing  in  it  that  directs  the  possession  of 
the  premises  to  be  ^ven  up  to  the  receiver.  What 
the  receiver  is  to  do  is  simply  to  go  there  and  manage 
the  company's  business.  The  possession  remains  m 
the  compcmy  precisely  in  the  same  way  as  it  did 
before.  The  company  continues  to  keep  possession  of 
the  premises ;  ana  when  that  is  so  there  u  no  change 
of  occupation  as  contemplated  by  section  16.  Some- 
thing was  said  about  a  corporation  keeping  possession. 
It  was  said  they  keep  it  by  their  servants,  and 
that  this  occupation  was  at  an  end  because  the  re- 
ceiver had  powers  of  discharging  the  servants  of  the 
oompany,  and  various  other  powers.  In  my  opinion 
the  receiver  has  no  power  at  all  to  discharge  any  ser- 
vant emploved  under  contract— I  mean  any  contract 
by  which  the  oompany  has  agreed  to  be  bound  for 
any  definite  period.  The  oompany,  and  the  company 
only,  can  discharge  the  servants  who  are  doing  service 
under  such  a  contract. 

Then  the  question  arises  with  regard  to  what  goods 
can  be  seized.  From  the  Act  of  Mizabeth  it  appears 
that  the  only  goods  which  can  be  seized  are  the  goods 
of  "the  offender  "—in  this  case  the  company.  Then  it 
is  said  that  the  goods  in  question  are  not  the  goods  of 
the  oompany,  because, they  passed  under  a  certain 
trust  deed  to  the  trustees  for  the  debenture-holders. 
But  when  that  trust  deed  is  looked  at  we  see  that 
these  goods  are  expressly  excepted,  and  do  not  pass 
by  it  at  all.  They  cannot,  therefore,  be  said  to  belong 
to  the  debenture-holders.  But  it  is  said  that,  the 
goods  being  undoubtedly  subject  to  an  equitable 
ohatffe  created  by  the  debentures,  no  distress  for  rates 
could  be  issued  against  them.  That  argument  took 
me  a  good  deal  by  surprise.    I  have  had  a  good  deal 


of  experience  in  regard  to  enforcing  payment  of 
rates,  and  I  never  h^trd  of  that  point  being  raised 
before.  The  law  on  the  subject,  I  think,  recJly 
comes  to  this.  There  is  a  preferential  charge  in 
favour  of  rates.  The  rates  are  to  be  i)aid  in  prefer- 
ence to  anything  like  an  equitable  charge.  That  is 
whv  there  is  a  power  to  distrain  for  rates,  while  no 
action  can  be  brought  to  recover  them. 

I  think  all  the  points  made  on  behalf  of  the  re- 
spondents faQ,  and  the  appeal  must  be  allowed. 

BiOBY,  L.J. — ^I  am  of  the  same  opinion.  The 
affairs  of  this  oompany,  Marriage,  Neave,  &  Go. 
(Limited),  have  given  rise  to  two  questions  somewhat 
of  the  same  sort  of  nature,  one  of  which  was  decided 
in  Paierwm  v.  Gai  Light  and  Coke  Co.  That  decision, 
however,  had  nothing  at  all  to  do  with  the  present 
case.  It  was  a  decision  on  particular  sections  of  the 
Qsa  Companies  Acts.  We  arrived  at  the  oondusion 
that  that  case  was  within  the  general  words  of  the 
section  enabling  the  fea  oompany  to  out  off  the  supply 
of  gas,  and  not  within  a  clause  introducing  the 
exceptions  to  the  general  power.  In  that  case 
identically  the  same  persons  were  receivers  under  the 
same  circumstances ;  but  I  do  not  think  we  decided 
anything  there  whioh  covers  the  present  case,  because 
here  we  have  other  Acts  of  Parliament  to  construe. 
It  is  only  where  there  is  a  change  of  occupation  that 
section  16  has  any  operation.  I  do  not  think  I  have 
anything  to  add  to  cdiow  that  there  has  been  no 
change  of  occupation  under  that  section.  To  say 
that  Mcause  a  receiver  and  manager  has  been  ap- 
pointed the  company  has  primd  facie  ceased  to  have 
possession  is,  I  tiiink,  to  say  that  which  is  not  eren 
plausible.  Those  receivers,  for  anything  I  can  see, 
might  have  done  all  their  duties  without  ever  seeing 
this  property  at  all.  They  were  to  oarry  on  the 
business ;  but  they  might  have  done  that  by  directing 
the  manager  under  them  to  oome  and  take  instruc- 
tions from  them.  That  it  is  said  that  the  servants  of 
the  oompany  became  their  servants.  The  servants 
became  liable  to  obey  their  orders,  because  a  compe- 
tent power  has  appointed  them  managers  of  the 
business,  and  it  may  oe  that  the  servants,  if  they  do 
not  choose  to  obey  the  receivers'  orders,  will  have  to 
go.  So  the  receivers  may  re-engage  the  servants; 
but  to  say  that  the  servants  become  the  reoeivers' 
servants,  or  that  the  reoeivers  become  liable  to  pay 
the  salaries  or  to  fulfil  any  other  contract  of  the 
company,  is  a  doctrine  that  cannot  be  established,  at 
anyrateinthewayithasbeenadvancedbeforeus.  ^^bej 
are  receivers  and  managers,  that  is  all.  It  may  very  weU 
happen  that  as  such  managers,  and  for  the  purposes 
of  such  management,  the  court  may  direct  that  th^ 
should  be  put  mto  possession  of  the  premises  ;  and  if 
so  it  may  oe  that  the^  become  the  oooupiers  within 
section  16.  But  in  this  case  no  suoh  order  has  been 
made,  no  such  idea  has  occurred  to  anyone.  The 
occupation  of  the  oompany  has  not  been  interfered 
with,  and  therefore  section  16  does  not  apply.  If 
that  is  so,  we  must  go  back  to  the  Actof  Elizalieth  to 
know  what  can  be  done,  dearly  the  distress  there 
authorized  is  distress  of  the  goods  of  the  off^ders. 
Marriage,  Neave,  &  Co.  (Limited)  were  the  persons 
assessed  to  the  jwyment  of  this  particular  half-year's 
rate,  and  they  are  the  offenders  because  they  did  not 
pay  it  Th^^ore,  a  question  arises  as  to  certain 
goods,  which  admittedly  are  on  the  premises.  It  is 
said  that  those  goods  are  not  the  goods  of  Marriage, 
Neave,  &  Oo.  I  have  nothing  more  to  say  about  Sie 
construction  of  that  trust  deed,  which  to  my  mind  did 
not  carry  the  goods  and  chattels.  But  a  ohaige  on 
the  goods  is  given  by  the  debentures  themselves: 
does  that  prevent  the  goods  being  the  goods  of 
Marriage,  if  eave,  &  Go.  P    Let  us,  in  oonsideriiig  the 


VoLXLY.       prar.i4,i89e-       THE  WEEKLY  REPORTER. 


46 


a  A.       Is-BM  Mabbiaqb,  Nkavb,  &  Oo.  (liTD.).— Ebnbst  v.  The  Loica  Gold  Minss  (Ltd.).       H.  C. 


J  pot  aside  the  BOla  of  Sale  Acts,  and  oarry 
in  mmds  back  to  a  tiine  before  1854,  when  there  was 
BO  Bills  of  Sale  Act  Can  it  be  said  that  because  a 
man  wrote  on  a  pieoe  of  paper  the  words,  **  I  charge 
mj  hooaehQld  fuznitare  with  the  payment  of  £5,'*  or 
ef«n  "  with  the  payment  of  58.,"  he  thereby  practio- 
•Ilj  secured  himself  from  the  payment  of  rates  P 
That  would  be  an  easy  way  of  getting  quit  of  the 
liabffity,  if  it  could  be  dcme;  and  uie  argument 
requires  na  to  go  as  far  as  that.  The  anthorities  are 
qmto  the  other  way.  The  bailiff  must  deal  with  the 
goods  of  the  ofiiBnder  as  and  when  he  finds  them,  and 
■nut  distrain  and  sell  them.  If  and  when  he  has  paid 
tba  nies  the  balance  may  have  to  be  handed  over  to 
die  eqidtable  mortgagee,  or  it  may  not ;  but  the 
bdQxif  s  first  duty,  in  relation  to  the  balance,  is  to  pay 
it  to  the  owner. 

A  case  of  Bichards  ▼.  Oveneers  of  Kidderminster  was 
cited  to  nsy  and  it  was  said  that  North,  J.,  there  held 
that  there  had  been  a  change  of  occupation.  But 
diat  case  is  absolntely  different  from  this.  The  terms 
of  the  deed  in  that  case  may  be  somewhat  similar. 
Bat  tibe  deed  in  this  case  has  nothing  to  do  with  the 
point.  North,  J.,  decided  that  case  upon  the  terms 
of  tiie  deed  before  him,  and  upon  the  jwrtioular  dr- 
enmstsnoea  of  that  case.  I  see  no  reason  whv  what 
had  h^jpened  there  should  not  be  a  change  of  occu- 
pation. No  doubt,  in  the  iudgment  in  that  case  there 
an  some  worda  which  imply  that  the  case  of  a  distress 
under  these  statutes  falls  within  the  same  principle  as 
the  case  of  execution.  I  do  not  know  whether  that 
qaentian  was  argued  before  North,  J.  So  far  as 
ippeaa  from  the  report,  it  was  not  necessary  for  the 
mrposes  of  tiiat  case  to  decide  that  question.  If 
floith,  J.'s,  judgment  is  to  be  treated  as  a  considered 
jidgaient  with  reference  to  the  possession  of  the 
ofttsums  and  their  right  to  distrain  under  these  Acts, 
I  must  say  I  think  that  oondusion  cannot  be  sup- 
ported. 
The  result  is  that  the  appeal  must  be  allowed. 

Appeal  aUowed, 

Solidton,  W.  W.  Young  A  8<m;  Grundy,  Kershaw, 
Smnn,  Sammm,  &  Co. 


iQigl  itwvt  of  Swtitt. 

aS^'  }  July  n,  24,  1896. 

Sbvbr  v.  Thb  Loma  Gold  Mines  (Ldotbd).  (a.) 

Qmpamy — Meeting  of  sharshcHderaSpecial  resolution 
—Ptoaciee — Mode  of  taking  votes — Voluntary  winding 

Ai  a  m/eeUng  of  the  shareholders  of  a  company,  the 
srtides  of  which  provided  that  every  motion  submitted  to 
•  general  meeting  should  be  decided,  in  the  first  instance, 
hf  a  matforiijf  to  be  ascertained  by  a  show  of  hands  ;  that 
mry  tcmfter  should  have  one  vote  for  every  share  he 
thadd  hold  in  the  company;  and  tJicU  votes  might  be 
fmi  either  personally  or  by  proxy — t?ie  c?iairman  of  the 
UBtHmg  refuted  to  count  proxies  on  taking  votes  by  show 
^hnuis. 

Bddj  that  the  chairman  vjas  right  in  so  refusing. 

In  re  BidweU  Brothers,  41  W.  B.  363,  [1893]  1  Oh. 
iGS,  dieapprcved. 

Umder  certain  circumstances  proxy  forms,  the  dates  of 
*^*ei  were  JUled  in  after  signature,  might  be  valid 
mtiktK  section  80  of  the  Stamp  Act,  1891. 

(a.)  Bepotted  by  Baixgh  B.  Phillpotis,  Esq., 
Baoister-at-Law. 


Motion. 

This  was  a  motion  by  the  plaintiff,  a  shareholder  of 
the  defendant  company,  for  an  interim  injunction  to 
restrain  the  oompany  from  oarr^g  out  a  special 
resolution,  passed  by  an  extraordmary  general  meet- 
ing of  the  company  on  the  3rd  of  June,  1896,  and 
confirmed  by  another  meeting  on  the  Ist  of  July, 
1896,  for  the  voluntary  liquidation  and  reconstruction 
of  the  company. 

By  article  60  of  the  defendant  company's  articles  it 
was  inter  alia  provided  that  "  at  any  general  meeting 
every  motion  made  and  submitted  shall  be  decided  in 
the  first  instance  by  a  majority  in  number  of  the 
members  to  be  ascertained  by  a  show  of  hands  "  ;  by 
article  62,  that  *' Every  member  shall  have  one  vote 
for  every  share  which  ha  shall  hold  in  the  oompany  " ; 
and  by  article  66,  that  **  Votes  may  be  given  either 
personally  or  by  proxy." 

The  plaintiff  attended  the  meeting  of  the  3rd  of 
June,  and  held  431  proxies  representing  102,000 
shares,  which  were  duly  lodged  with  the  defendant 
company. 

Upon  the  chairman's  putting  the  resolution  to  the 
meeting,  on  a  show  of  hands  twelve  shareholders 
voted  for  it  and  the  plaintiff  and  one  other  share- 
holder against  it.  The  pliuntiff  stated  that  he  had 
claimed  at  the  meeting  to  vote  on  behalf  of  himself 
and  the  proxies  which  he  held,  but  the  chairman 
ruled  against  his  claim  and  declared  the  resolution 
carried.  The  plaintiff  then  demanded  a  poll.  The 
chairman  refused  the  demand  on  the  ground  that  it 
was  not  supported  by  the  requisite  number  of  share- 
holders present  at  the  meeting  either  according  to  the 
articles  of  the  company  in  tiiat  behalf  or  according 
to  section  51  of  the  Companies  Act,  1862.  The  plain- 
tiff contended  in  support  of  his  motion  that  the  chair- 
man, on  the  show  of  hands,  ought  to  have  taken  notice 
of  proxies  and  that  every  memMr  present  by  proxy  was 
entitled  to  one  vote  upon  a  show  of  hands,  and  relied 
on  the  decision  to  that  effect  of  Yaughan  Williams,  J., 
in  In  re  BidweU  Brothers,  41  W.  R  363,  [1893]  1  Gh. 
603.  It  further  appeared  that  upon  the  resolution 
being  carried  at  the  meeting  of  the  1st  of  July  a  poll 
was  demanded  and  the  plaintiff  was  appointed  a  scruti- 
neer. The  plaintiff  took  the  objection  that  a  number 
of  proxy  forms  as  received  by  the  secretary  of  the 
company  on  behalf  of  the  resolution  had  the  date  of 
the  meeting  left  in  Uauk  and  that  such  date  had  been 
filled  in  by  a  person  other  than  the  person  giving 
such  {>roxy  after  the  proxy  had  been  lodged.  The 
plaintiff  contended  that  such  omission  of  date  avoided 
the  proxy  paper  within  section  80  of  the  Stamp  Act, 
1891.  It  appeared  that  the  secretary  of  the  company 
had  sent  to  the  members  of  the  company  notice  of 
the  intention  to  hold  the  confirmatory  meeting  and 
roedfyin^  the  date  of  the  meeting  and  setting  forth 
the  special  resolution.  Accompanying  the  notice 
there  was  also  a  circular,  signed  by  the  secretary  and 
emanating  from  the  chairman  and  other  directors, 
with  a  form  of  proxy  to  be  returned,  and  giving 
reasons  why  the  proxies  should  be  sent  as  requested 
by  the  directors.  The  form  enclosed  was  regular 
with  the  exception  that  it  omitted  to  state  the  day 
and  hour  of  tne  meeting.  The  secretary  having  dis- 
covered this  omission,  sent  out  a  postcard  to  each 
member  mentioning  the  omission  requesting  them  to 
fill  up  the  blank  and  stating  that,^^unless  they  dis- 
sented, he  would  fill  in  the  date.  The  chairman, 
however,  for  the  purposes  of  the  poll,  admitted  the 
proxies  completed  by  the  secretary,  and  had  declared 
the  confirmatory  resolution  carried. 

Aektcn  Cross,  for  the  plaintiff. — ^The  votes  of  the 
proxies  ought  to  have  becm  taken  by  the  chairman  on 
a  show  of  oands.    In  re  BidweU  Brothers  is  a  dear 
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authority  for  the  plaintiff.  Unless  the  Totes  of 
proxies  can  be  thus  taken,  it  might  in  some  cases  be 
impossible  to  get  the  yiew  of  the  real  majority  of  the 
members  to  pass  a  spedal  resolution  in  accordance 
with  section  51  of  the  Companies  Act.  1862,  as  there 
might  not  be  enough  members  of  one  mind  present  to 
demand  a  poll.  ^  to  the  second  point,  section  80  of 
the  Stamp  Act  requires  the  proxy  to  be  complete  at 
the  time  of  signature.  If  this  section  be  not  complied 
with  the  proxy  is  void. 

E,  W.  Stock,  for  the  defendant  company,  relied  on 
the  decision  of  Kay,  J.,  in  /n  re  CcUorie Engine  &  Siren 
Fog  Signals  Co.  (Limited).  52  L.  T.  N.  S.  846,  and  of 
Jessel,  M.R.,  in  In  re  Horbury  Bridge  Co.,  27  W.  R. 
433,  11  Ch.  D.  109,  and  referred  to  Palmer's  Company 
Precedents,  6th  ed.,  i.,  pp.  338  and  525. 

Chitty,  J.^The  chairman  on  the  show  of  hands 
did  not  in  fact  count  the  proxies.  The  articles  pro- 
vide, by  article  60,  that  ''at  any  general  meeting 
every  motion  made  and  submitted  shall  be  decided  in 
the  first  instance  by  a  majority  in  numbw  of  the 
members,  to  be  ascertained  by  a  show  of  hands, 
.  .  .  unless  a  poll  is  demanded  by  at  least  three 
members  holding  at  least  one-tenth  of  the  shares  of 
the  company.  .  .  ."  If  a  poll  is  demanded,  then 
by  article  61  "it  shall  be  taken  in  such  manner  and 
form  as  the  chairman  shall  direct."  By  article  6^ 
**  votes  may  be  given  either  personally  or  by  proxy." 
That  article  does  not  say  that  votes  may  be  taken  by 
proxy  on  a  show  of  hands.  I  have  never  seen  such 
an  article.  There  are  two  well-known  modes  of 
voting  in  this  country — by  show  of  hands  and  a  poll. 
The  essence  of  voting  by  show  of  hands  is  that  hands 
on  each  side  are  held  up,  and  one  is  counted  against 
the  other ;  it  is  the  eye  that  is  called  upon  to  decide. 
If  the  proxies  are  to  be  counted  on  a  show  of  hands, 
what  is  the  chairman  to  do  P  If  he  is  told  that  there 
are  proxies,  he  must  call  for  another  show  of  hands 
for  the  proxies,  he  may  have  to  caU  for  more,  one 
man  may  hold  one  proxy,  another  ten,  and  so  on, 
and  the  chairman  will  have  to  call  for  shows  of 
hands  until  he  has  exhausted  all.  He  must  do 
more,  he  must  call  for  the  proxies,  he  must  identify 
the  members  who  hold  the  proxies,  and  must 
examine  the  proxies.  I  am  told  that  unless  this 
method  of  counting  proxies  be  allowed,  the  wishes 
of  members  voting  by  proxy  will  have  no  effect 
given  to  them.  But  a  poll  could  be  demanded  as 
here,  by  three  members,  if  holding  one-tenth  of  the 
shares  of  the  company.  The  proxies  come  in  when 
the  poll  is  demanded.  I  think  it  is  a  fallacy  to  say 
that  the  person  who  had  given  the  proxy  would  he 
disabled  from  voting,  unless  his  proxy  were  counted 
on  a  show  of  hands.  These  reasons  lead  me  to  think 
that  the  chairman  was  li^ht.  I  think  he  adopted  the 
course  which  the  reasonmg  of  Sir  G^rge  Jessel  in 
In  re  Horbury  Bridge  Co,  would  lead  him  to  take.  I 
also  think  that  course  is  supported  by  the  decision  of 
Kay,  J.,  in  /n  re  Caloric,  <fic.,  Co,  I  have  been  fur- 
nished with  a  copy  of  the  articles  of  the  company  in 
the  latter  case,  and  they  contain  a  provision  that 
votes  may  be  given  personally  or  by  proxy.  Kay, 
J.'s,  decision  seems  dear;  against  that  decision  is 
that  of  Yau^han  Williams,  J.,  in  /n  re  BidweU 
Brothers.  It  is  unnecessary  for  me  to  state  that  I 
treat  any  decision  of  Vaughan  Williams,  J.,  with  the 
greatest  respect,  but  I  am  bound  in  this  conflict  of 
authorities  to  state  my  opinion  on  this  subject,  and  I 
reluctantly  hold  that  the  decision  in  In  re  BidweU 
Brothers  is  inconsistent  with  the  former  decisions,  and 
cannot  be  supported.  Vaughan  Williams,  J.,  mi^ht 
have  decided  otherwise  had  he  had  an  opportunity 
of  seeing  the  articles  in  the  Caloric  Co,  case, 

A  point  was  made  for  the  plaintiff  that  by  section 


51  of  the  Companies  Act,  1862,  a  chairman  is  com- 
pelled to  count  proxies  in  taking  votes  by  show  of 
hands.  [His  lordship  read  the  section.]  But  the 
provisions  of  this  section  have  nothing  to  do  with  the 
particular  mode  of  voting,  that  is  left  to  the  genotd 
Lftw.  I  think  it  would  li^  not  only  inconvenient  bat 
almost  impracticable  to  count  proxies  on  taking  votes 
by  show  of  hands.  This  is  the  view  expressed  oy  the 
learned  author  in  Palmer's  Company  Precedents, 
6thed.,  L,  p.  338. 

I  decline  to  grant  this  injunction,  and  as  the  point 
may  well  be  worthy  of  consideration  elsewhere,  the 
motion  is  dismissed  with  costs,  to  be  paid  by  the 
plaintiff. 

With   regard    to  the  objection    taken   on  behalf 
of  the  plaintiff  that  the  date  of  the  meeting  had 
been  filled  in  on  the  proxy  forms  after  signature, 
it  must  be  remembered  that  the  notices  sent  out 
by   the    direction    of    the    board    mentioned    the 
date  of   the  meeting  for  which   the    proxies   were 
intended.    The  intimation  conveyed  by  the  postcards 
could  confer  no  authority  on  the  secretary,  who  sent 
them  out,  to  fill  in  the  dates,  but  inasmuch  as  the 
date  was  mentioned  in  the  circular,  and  the  circular 
also  contained  a  statement  that  the  secretary  had  been 
directed  to  request  the  members  to  sign  and  return 
the  proxies  to  him  at  once,  the  endosed  form  of 
proxy  beinff  .endorsed  with  an  address  to  the  secretary, 
\i\s  dear  uiat  the  proxy  was  intended  to  be  used  at 
the  meeting,  the  date  of  which  had  been  mentioned, 
and  at  no  other  meeting,  and  that  members  signing 
the  proxy  intended  it  to  be  so  used.     In  these  cir- 
cumstances, in  my  opinion,  the  secretary  was  author- 
ized to  fill  in  the  date  of  that  meeting,  although  not 
of  any  other.    It  was  contended  tli^t  section  80  of 
the  Stamp  Act  avoided  the  proxy  unless  completed 
at  the  time  of  signature.    That  section,  however,  does 
not  say  that  the  date  of  the  meeting  must  be  filled 
in  by  the  person  giving  the  proxy,  but  only  that  the 
proxy  is  to  *'  specify  the  day  upon  which  the  meet- 
ing at  which  it  is  intended  to  be  used  is  to  be  hdd." 
The  proxy  as  used  did  specify  the  day,  and  was  duly 
stamped.    On  this  point  also  the  motion  fails. 

Solidtors,  W.  F.  Hart;  Powell  &  Bwrt, 


afeSr-J.}  July  30.  1896. 

Andbews  V,  Gas  Meteb  Co.  (Limitbd).  (a.) 

Company — Memorandum  of  cusociation — Alteration  of 
articles — Issue  of  Reference  shares — ^Ultra  vires — 
Restitution, 

A  limited  company  altered  tJieir  articles  and  purported 
to  issue  preference  shares  by  way  of  increased  capital. 
Neither  the  memorandum  of  association  nor  the  original 
articles  provided  for  the  preference  of  any  shares. 

Held,  that  the  company  had  no  power  to  issue  prefer^ 
ence  shares;  t?uU  the  holders  of  such  shares  toere  not 
members  of  the  company,  and  were  only  eniUed  to  resti^ 
tittion, 

Hutton  V.  Scarborough  Cliff  Hotel  Co.,  13  W.  B. 
574,  631,  1059,  2  Dr.  df  8m.  521,  4  De  G.  J.  A  Sm. 
672,  followed. 

Clause  5  of  the  memorandum  of  assodation  of  the 
Qsa  Meter  Co.  (limited),  which  was  incorporated  in 
1862,  provided  as  follows : — *'  The  nominal  capital  of 
the  company  is  £60,000,  divided  into  600  shares  of 
£100  each,  every  share  being  sub-divisible  into  fifths, 

(a.}  Beported  by  C.  C.  Henslet,  Esq.,  Barrister* 
at-Law. 
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wiA.  power  to  inoraase  the  capital  as  provided  by  the 
Ktkilfla  of  assodation."  The  orip;iDal  articles  em- 
powered the  company  to  increase  its  capital,  but  did 
not  piovide  for  the  preference  or  priority  of  any  of 
tfaeahazea. 

In  1865  the  company,  being  desirous  of  purohasLDg 
a  hnmnMW  of  inaniifantniing  meters  from  tiie  ad- 
ministrator of  one  John  West,  made  certain  additions 
to  tiie  oziffinal  articles  of  the  company  to  the  eSect 
tbat  the  directors  miffht  issue  by  way  of  increase  of 
e^xtal  100  shares  of  £100  each  fully  paid  up  beiuing 
a  Doo-cnmnlative  preference  diyidend  of  5  per  cent. 
to  ihe  said  administrator  in  part  payment  of  the  con- 
■deratiaKi  for  the  purchase  of  ms  business,  but  the 
holder  of  the  preference  shares  was  not  to  be  entitled 
to  vote  m  the  company  or  to  participate  in  certain 
bopoaca  to  which  the  ordinary  shareholders  were 
untitled  or  to  any  dividend  beyond  5  per  cent. 

The  100  shares  were  accordingly  allotted  to  the 
sdiHJiiistratar  of  John  West  upon  the  above  terms. 

The  dividends  paid  on  the  ordinary  shares  since 
1862  nmged  iroat  6  to  17}  per  cent.,  and  a  sum  of 
£35,000,  prafits  of  the  company,  had  now  become 
aiaflable  for  distribution  amongst  the  shareholders. 
A  qnestioii  having  arisen  as  to  whether  the  preference 
riHRholdera  were  entitled  to  any  share  in  tiie  £35,000, 
it  hen^  doobted  whether  their  shares  had  been 
properly  issued,  this  action  was  brought  by  the 
ordnury  shareholders  against  the  company  and  the 
fnteenoe  shareholders,  asking  (1)  a  declaration  that 
all  the  proffitB  of  the  company  ought  to  be  divided 
tBoogst  the  ordinary  sharieholders ;  or  (2)  how  and 
m  what  proportion  the  profits  (after  provicung  for  the 
firidend  of  5  per  cent,  on  the  preference  shares) 
oas^  to  he  divided  between  the  preference  and 
ot^ucy  ahareholders. 

Lawrence,  Q.C.,  and  Euitace  Smith,  for  the  plain- 
tifii — The  iflsoe  of  the  preference  shares  was  vaUd. 
Ws  oaae  is  distinguishable  from  that  of  Button  v. 
Semhonmgh  Cliff  Eotd  Ob.,  13  W.  B.  574,  831,  1059, 
iJh.  A  Sm.  521,  4  De  G.  J.  &  Sm.  672.  Doubt 
lias  beau  cast  upon  that  case  by  Lord  Macnaghten  in 
BnH»h  and  Ameriean  Trutiee  and  Finance  Corporation 
f.  OMper,  42  W.  B.  652,  [1894]  A.  G.  399,  and  by 
fti^ng,  J.,  in  Mcll^ham  v.  Taylor,  43  W.  B.  297, 
[ISM]  1  Ch.  53. 

Th^  alao  referred  to  Harrison  v.  The  Mexican  Bail- 
wo^Qk^  23  W.  B.  403,  L.  B.  19  Eq.  358 ;  and  In  re 
SuA  Darham  Brewery  Co.,  34  W.  B.  126, 31  Ch.  D.  261. 
U  tiie  power  to  issue  shares  with  apreference  dividend 
VIS  invalid,  then  the  preferential  part  only  ought 
to  be  dromed,  the  restnctions  on  the  shares  being 
"^■imwi  z  Inre  Ovardian  Permanent  Benefit  Building 
Sedety,  23  Ch.  D.  440,  31  W.  B.  Dig.  28;  In  re 
Bridgwater  Navigation  Co.,  36  W.  B.  769,  39  Ch.  D. 
I;  In  re  London  and  New  York  Investment  Corporation 
H  W.  K.137,  [1895]  2  Ch.  860. 

A.  E,  K^hy  (Warrington,  Q,C,,  with  him)  for  the 
irfeadaniau — ^llus  case  is  covered  by  Hutton  v.  Soar- 
hormgk  C^iff  Hotel  Ob.  The  issue  of  shares  with  a 
dividend  was  invalid  and  we  should 
as  being  in  the  position  of  ordinary 


KSEKWiOHy  J. — ^In  this  case  there  is  not  a  sugges- 
tioB  that  there  is  anything  in  the  original  articles  of 
mtoaa^tUMk  in  the  slighest  degree  to  modify  the 
OMBBiBS  ^^  ^®  memorandum.  I  cannot  therefore, 
■hieet  to  one  question  of  construction  to  which  I 
'vil  preaentty  refer,  go  beyond  the  memorandum 
ilMif  ia  order  to  interpret  it  so  that  the  case  of 
Bwriwm  v.  The  Meaoioan  BaUway  Co.  and  other  cases 
fli  thai  ebsi,  have  no  bearing  on  the  subject  here  at 
sL    I  easMsback,  therefere,  to  the  simplest  possible 


question.  Whether  a  memorandum  framed  on  the  old 
Imes — that  is,  on  the  lines  universally  adopted  before 
the  decision  in  ^u^ton  v.  Scarborough  Cliff  Hotel  Co., 
authorizes  the  issue  of  capital  with  a  preferential 
dividend?  It  was  decided  in  that  case  that,  as 
regards  the  old  capital  that  that  could  not  be  done, 
that  it  was  outside  the  powers  of  the  company  in 
general  meeting  to  interfere  with  the  equality  of  the 
shareholders,  and  whether  that  equality  is  based  on 
the  Act  of  Parliament  or  whether  it  is  based  on  the 
partnership  character  of  ajoint-stock  company  it  can- 
not be  interfered  with.  This  is  the  decision  in  HuUon 
V.  Scarborough  Cliff  Hotel  Co,,  and  I  am  asked  to  say 
it  no  longer  expresses  the  law  on  the  subject.  Sir 
GkK>rge  Jessel  in  the  case  of  Harrison  v.  The  Mexican 
Railway  Co.  used  language  from  which  it  may  be 
inferred,  if  you  please  so  to  construe  his  words,  that 
he  did  not  like  Hutton  v.  Scarborough  Cliff  Hold  Co. 
If  that  is  the  proper  meaning  of  his  language  its 
strengthens  the  binding  character  of  the  deoison  in 
Hutton  V.  Scarborough  Cliff  Hold  Co.,  for  he  followed 
it  and  said  he  was  bound  by  it.  Lord  Macnaghten  in 
the  case  of  British  and  American  Trustee  and  Finance 
Corporation  v.  Couper  no  doubt  said  he  did  not 
approve  that  decision,  but  that  is  only  his  opinion,  it 
is  not  a  decision  of  Ihe  House  of  Lords.  On  the 
other  hand,  Stirling,  J.,  has  said,  though  with  a  '*  per- 
haps," that  as  regards  courts  of  first  instance  Hutton 
V.  Scarborough  Cliff  Hotel  Co.  is  still  binding,  and 
lindley,  L.J.,  m  the  last  edition  (1889)  of  the  Law  of 
Companies,  though  he  frequently  refers  to  Hutton  v. 
Scarborough  Cliff  Hotel  Co.,  does  not  suRgest  that  it 
is  a  case  which  ought  not  to  be  followed. 

It  seems  to  me  therefore  that  I  am  bound  by  that 
case*  Now  is  there  anything  to  distinguish  this  case. 
I  have  already  said  that  the  original  urticles  contain 
nothmg  which  can  in  the  slightest  decree  control  the 
memorandum.  It  is  not  suggested  that  they  do,  but 
it  is  argued  that  the  artides  referred  to  in  the 
memorandum  do  not  mean  the  contemporaneous 
artidles,  but  those  which  may  from  time  to  time  be 
the  artidles  of  tiie  company.  I  do  not  think  that  is 
sound.  The  artidles  registeored  with  the  memorandum 
must,  I  think,  be,  in  Ihe  first  place,  those  referred  to 
in  the  memorandum,  and  although,  of  course,  all 
shareholders  take  their  shares  subject  to  revision  by 
the  company  from  time  to  time  of  the  articles 
accor^g  to  the  statutory  powers  of  the  company, 
yet  it  is  a  strong  thing  to  say  that  in  a  matter  which 
affects  the  substance  of  their  contract—the  equality  of 
ihe  shareholders— it  could  be  intended  by  sudi  a 
reference  to  the  articles  to  mean  the  special  resolu- 
tions which  may  from  time  to  time  be  passed  by  the 
company.  It  is  within  my  knowledge  that  the 
passmg  of  Hub  particular  clause  in  a  memorandum 
exerdsed  the  mmds  of  many  experienced  equity 
lawyers  with  reference  to  Hutton  v.  Scarborough  Cliff 
Hotel  Co.  and  other  cases,  and  it  was  the  universal 
opinion  that  if  you  wished  to  provide  by  the  memoran- 
dum or  by  the  contemporaneous  document  the  original 
articles,  that  the  power  to  issue  preference  shares  was 
reserved,  it  must  be  done  in  the  clearest  possible 
terms,  nothing  being  left  to  inference.  Therefore  I 
must  hold  that  the  law  is  that  with  a  memorandum 
of  this  kind,  unaffected  by  the  contemporaneous 
articles,  there  is  no  power  to  issue  preference  shares. 

Then  I  come  to  a  question  of  very  great  difficult^r. 
The  gentlemen  represented  by  Mr.  Kirby  take  their 
shares  through  the  administrator  of  John  West,  and 
as  regards  their  contract  with  the  company  and  their 
equities  against  it,  must  be  in  precisely  the  same 
position  as  the  administrator  of  John  West  would 
have  been.  It  seems  to  me  that  they  must  rely  on 
their  titie ;  if  the  preference  shares  were  not  issued 
properly  at  first,  i  do  not  think  they  can  say  *'  we 
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inrist  on  our  rights  because  those  through  whom  we 
olaim  have  held  them  some  time,  or  because  there 
have  been  successive  deyolutions  and  transfers  on  tiie 
faith  of  the  contract."  It  seems  to  me  I  am  in  pre- 
cisely the  same  position,  notwithstanding  the  lapse 
of  time,  as  if  I  were  now  dealing  with  the  adminis- 
trator of  John  West,  and  on  the  day  after  the 
allotment  of  shares  to  him.  What  did  the  adminis- 
trator take  by  his  contract  with  the  company  P  He 
took  what  for  the  moment  I  will  call  preference 
shares  with  some  special  limitations.  Mr.  l!Awrence*s 
argument  is  in^nious  and  sound,  but  my  difficulty 
is  in  applying  it  to  the  case  before  me.  He  says 
there  is  nothmg  in  any  of  the  principles  on  which 
Button  Y.  Scarborough  Cliff  Hold  Co,  depends  to  pre- 
veut  a  company  issuing  shares  which  limit  any 
particular  amount  of  dividend.  There  is  no  reason 
why  he  should  not  contract  to  take  shares  on  the 
footing  that  he  shall  only  have  5  per  cent.,  that  he 
shall  not  vote,  that  he  shall  not  be  entitled  to  a  bonus. 
I  think  that  is  so.  You  do  not  injure  the  share- 
holders or  put  them  otherwise  than  on  an  equality 
by  ffiving  under  a  contract  with  a  particular  share- 
holder less  to  him  than  that  equality  would  give  him. 
But  I  cannot  see  that  that  is  what  has  Men  done 
here.  It  is  true  that  the  administrator  of  John  West 
limits  himself  to  6  per  cent.  It  is  true  that  he 
binds  himself  not  to  vote  and  not  to  claim  anv 
bonus.  But,  after  all,  he  insists  on  having  a  dividend 
of  5  per  cent,  whether  the  ordinary  shareholders 
have  5  per  cent,  or  not.  It  is  in  that  sense  a  pre- 
ference dividend  and  you  cannot  nve  that  less  im- 
portance because  as  a  matter  of  ract  the  dividends 
which  he  would  receive  as  an  ordinary  sharehcJder 
would  be  in  excess  of  5  per  cent.  The  bargain  is 
that  he  is  to  have  that  as  a  minimum  dividend — 
not  cumulative,  but  stUl  a  minimum  dividend  annually, 
if  the  profits  are  sufficient  to  pay  it,  to  the  exclusion 
of  the  ordinary  shareholder,  who  takes  nothing  tiU 
that  dividend  has  been  paid,  and  once  you  arrive 
at  that,  those  other  conditions  and  limitations  do 
not  seem  to  me  to  alter  the  contract,  and  I  think 
it  is  a  false  view  to  say  that  what  he  really  bargains 
for  is  a  dividend  and  not  a  preference  dividend. 

Having  got  as  far  as  that  I  think  the  administrator 
of  John  West  has  not  got  such  shares  as  his  contract 
gives  him.  He  could  not ;  it  was  ultra  vires,  and  the 
company  are  now  entitled  to  say:  "We  cannot 
reco^^e  you  as  a  preference'  shareholder."  Then  it 
is  said  "  that  beinff  so  we  are  entitled  to  be  treated  as 
ordinary  shareholders ;  we  contracted  to  be  members 
of  the  company  subject  to  certain  limitations,  if  we 
cannot  have  the  shares  with  those  limitations  we  are 
stUl  entitled  to  shares."  The  answer  to  my  mind  is 
complete :  "  That  is  not  the  contract ;  the  contract, 
no  doubt,  was  to  give  you  a  preferential  dividend,  but 
it  was  to  give  you  a  preferential  dividend  accom- 
panied by  certain  limitations  and  restrictions,  and  if 
you  cannot  have  the  preferential  dividend  neither  can 
you  have  the  shares  with  the  restrictions.  If  one 
part  of  the  contract  fails  so  does  the  other.  You  are 
only  a  member  on  certain  terms.  If  you  do  not  take 
those  terms  you  are  not  a  member  at  all."  That,  it 
seems  to  me,  is  the  right  view.  Although  views  have 
been  expressed  in  two  or  three  cases  on  this  point, 
there  has  been,  it  is  admitted,  no  decision  upon  it  at 
all.  What,  then,  are  the  rights  of  these  so-called 
preference  shareholders  P  It  seems  to  me  they  are  in 
precisely  the  same  fK>8ition  as  any  other  men  who 
have  contributed  their  capital  to  a  concern  upon  terms 
which  are  incapable  of  fulfilment.  They  are  entitled 
to  restitution  and  to  nothiug  more.  There  is  no 
question  of  election  at  all.  The  company  cannot 
recognize  them  as  being  preference  shareholders, 
the  company  cannot  recognise  them  even  as  being 


shareholders.  Then  theyare  entitled  to  havetheir  money 
paid  back  to  them.  (There  is  no  question  of  interwt 
because  that  has  been  paid  up  to  the  present  time.) 

His  lordship  then  made  a  declaration  that  the 
so-called  preference  shareholders  were  not  ordinary 
shareholders,  and  that  all  the  profits  of  the  company 
belonged  to  and  ought  to  be  equally  divided  between 
the  ordinary  shareholders. 

Solicitors  for  all  parties,  Blffih,  Dutton,  Hartiey,  & 
Blyth. 


(Cave^iind'  WiSs,  JJ.)  j  ^^®  ^'  ®'  ^^^• 

Pain  and  Anothxb  v.  Bowden.  (a.) 

Practice — Costa — County  court — Administration  suit- 
Insolvent  estate—  Taxation — Discretion  of  registrar- 
County  Court  Rules,  1889,  (/rd,  50a,  r.  20. 

In  an  administration  suit  in  the  county  court  (he  costs 
of  the  administrator  are  within  t?ie  discretion  of  the 
registrar  oa  discretionary  **/ees  or  allowances  "  under 
ord.  50a,  r.  20,  of  the  County  Court  Bules,  1889,  and  in 
disallowing  certain  costs,  the  regisitrar  may  take  into 
cimsideraiion  the  fact  that  t?ie  estate  is  insolvent,  in  which 
case  only  such  costs  as  are  stricUy  necessary  for  the 
protection  of  the  estate  should  he  allowed. 

Appeal  from  his  Honour  Judge  Williams,  the  county 
court  judge  for  Glamorgan. 

In  this  case  the  plaintiffs  were  the  creditors  of  an 
estate  which  was  sought  to  be  administered.  The 
action  was  brought  in  the  High  Court,  but  was 
transferred  to  the  county  court. 

The  defendant  was  the  administratrix  of  the  testa- 
tor, her  husband.  The  estate  was  wholly  insolvent 
The  question  raised  was  whether  certain  charges  for 
letters  by  her  solicitor  to  creditors  and  interriewi 
with  them  were  within  the  discretion  of  the  registrar 
upon  the  taxation  of  the  bill  of  costs  in  Uie  a&iinis- 
tnttion  suit. 

Ord.  50a,  r.  20,  of  the  County  Court  Rules,  1889, 
provides  as  follows:  "All  fees  or  allowanoea  which 
are  discretionary  shall,  unless  otherwise  provided,  be 
allowed  at  the  discretion  of  the  registrar  on  taxation, 
who,  in  the  exercise  of  such  discretion,  shall  take  into 
consideration  the  other  fees  and  allowanoes  to  the 
solicitor  and  counsel,  if  any,  in  respect  of  the  work  to 
which  any  such  allowance  applies,  the  nature  and 
importance  of  the  action  or  matter,  the  amount 
involved,  the  interest  of  the  parties,  the  fond  or 
persons  to  bear  the  costs,  the  genoal  conduct  and 
costs  of  the  proceedings,  and  all  other  circumstances.'* 

In  taxing  the  plaintiff's  costs  the  registrar  acted 
upon  the  principle  that  where  a  solicitor  is  advising 
the  administrator  of  an  estate  known  to  be  insolvent^ 
he  should  only  charge  for  services  strictly  necessary 
for  the  protection  of  the  estate.  He  should  not 
charge  for  letters  and  attendances  answering  the 
inquiries  of  creditors,  especially  after  the  case  is  in 
the  hands  of  the  court,  or  for  any  work  which  thai 
administrator  might  very  w^  do  himself.  On  th# 
other  hand,  where  a  good  deal  of  work  not  strictly 
chargeable  under  the  ia>ove  rule  has  been  done  by  the 
solicitor  for  the  assistance  of  the  administrator,  thft 
registrar  was  of  opinion  that  the  taxing  officer  has  i^ 
diroretion  (which  he  exercised  in  the  present  oas^ 
to  allow  a  moderate  addition  under  the  head  of  letten 
at  the  end  of  the  bill. 

The  costs  were  taxed  as  between  solioitor  anl 
client,  and  the  sum  of  £27  was  disallowed  oat  of  £7l| 
relating  to  charges  for  letters  to  or  interviews  witl^ 
■  ■  ■  -    ■  — • —  11 

(a.)  Beported  by  E.  G.  Stillwbll,  Esq.,  BairistfloN 
at-Law. 
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High  Coubt. 


Pain  and  Anotheb  v,  Bowdbn. 


HlOH  COTJKT, 


erediton  by  the  solicitor  to  the  adminiatratriz  for  the 
pnxpose  of  comiiKg  to  an   arrangement  with   them 
I        after  the  winding  up  of  the  estate  had  oome  into  the 
Undfl  of  the  coort. 

On  an  application  to  the  jndge  for  an  order  to 
review  the  taxation  he  held  that  the  registrar  had  no 
inch  discretion,  and  referred  the  matter  back  to  him 
for  taxation. 

In  making  the  above  order  the  learned  county 
eourt  judge  expressed  himself  as  follows :  **  Here  the 
estate  administered  by  the  administratrix  is  insolvent, 
and  that  fact  was  taken  into  consideration  by  the 
r^istrar  in  exercising  his  discretion,  and  he  for  that 
reason  disallowed  certain  charges  made  by  the 
solicitor  acting  for  the  administratrix,  charges  which 
vould,  if  the  estate  had  been  solvent,  have  been 
allowed.  The  question  I  have  to  decide  is  whether 
tliese  charges  are  in  the  discretion  of  the  ttkxing- 
inaster,  and  I  am  referred  to  the  case  of  Re  Ghenndl, 
Jont»  V.  CTiennell,  26  W.  B.  595,  8  Ch.  D.  492, 
where  it  was  decided  by  Jessel,  M.B.,  and  Cotton 
acd  Thessiger,  L.JJ.,  that  the  charges  and  ex- 
penses of  a  trustee  are  not  in  the  discretion  of 
the  court.  If,  therefore,  the  same  ruling  is  applic- 
able to  the  administrator  of  an  estate  who  is 
not,  strictly  speaking,  a  trustee  (although  as  ad- 
amislTator  he  is  in  fact  a  trustee  for  fiie  benefit 
of  the  creditors),  these  charges  are  not  in  the  discre- 
tum  of  the  court,  and  if  not  in  that  of  the  court 
then  clearly  not  in  that  of  the  taxing-master.  I  fail 
to  find  that  any  distinction  is  drawn  by  the  courts 
between  the  charges  of  a  trustee  in  the  administra- 
tion of  a  solvent  and  of  an  insolvent  estate.  I  there- 
fore oome  to  the  conclusion  that  the  learned  registrar 
was  wrong  in  exercising  his  discretion  in  this  matter, 
and  in  disallowing  the  charges  in  question,  and  the 
bin  of  costs  mtwt  be  sent  back  to  him  for  further 
coDsideralion." 
From  this  decision  one  of  the  creditors  appealed. 

I  H.  CI  OoHan,  for  the  appellant. — ^The  charges  in 
questioD  are  fees  or  allowances  which  are  discretionary 
within  the  meaning  of  ord.  50a,  r.  20.  The  case  of  Be 
ChauktU  does  not  apply  now,  as  it  was  a  case  decided 
I  lader  the  roles  of  1875.  The  costs  of  administration 
i  snitB  are  now  discretionary  under  ord.  65,  r.  1.  In 
thoHh  Y.  CraktT,  16  Q.  B.  D.  40,  34  W.  B.  Dig.  44, 
it  was  held  that  the  judge  has  absolute  discretion 
ID  respect  of  the  costs  of  such  an  action.  In  dis- 
tiBgaisfaing  between  a  solvent  and  an  insolvent 
ertate  the  registrar  acted  rightly,  and  in  disiJlowing 
the  diaiges  in  question  he  acted  within  the  principle 
bid  down  in  the  case  of  Harhin  v.  Darby ^  8  W.  B. 
612,  28  Beav.  325. 

Atkbm  Oro$B,  for  the  respondent,  the  administratrix. 
—The  administratrix  here  ought  not  to  be  put  in  a 
wane  position  becaune  the  estate  was  insolvent.     In 

^  the  case  of  insolvent  estates  the  costs  of  the  executors, 
it  is  stated  in  Seton  on  Decrees  (vol.  2,  p.  1233),  as 
between  solicitor  and  client  are  to  be  provided  for 

I  flit  ^  In  the  Chancery  Division  it  is  the  practice  that 
ao  distinction  between  a  solvent  and  an  insolvent 
estate  is  made  when  taxing  the  costs  of  an  adminis- 
tntor.  ▲  trustee  in  an  administration  suit  is  allowed 
eosts  ss  between  solicitor  and  client,  see  Re  Love,  Hill 
▼.  Spmrgetm.  33  W.  B.  449,  29  Oh.  D.  348. 

I  Cur.  adv,  vult. 

Cave,  J. — I  am  of  opinion  that  the  decision  of  the 
I  RKistnr  was  right,  ana  that  this  appeal  must  there- 
'  fote  be  allowed.  When  we  look  at  the  judgment  of 
I  tteksnied  county  court  judge  it  is  evident  that  he 
I  was  of  opinion  that  the  regfistrar  could  not  exercise 
I  ay  discretion,  but  was  bound  to  allow  such  costs  as 
!  bad  been  actually  incurred.  There  I  think  he  was 
He  nid  that  he  failed  to  find  that  the 


courts  had  drawn  any  distinction  between  the  charges 
of  a  trustee  in  the  administration  of  a  solvent  estate 
and  an  insolvent  estate.  It  seems  evident  to  me  from 
this  that  he  was  labouring  under  a  mistake  as  to  the 
meaning  of  the  decision  in  Re  Chennell,  That  case 
only  decided  that  the  costs  of  a  trustee  in  an  adminis- 
tration suit  were  not,  like  costs  of  the  plaintiff  or 
defendant  in  an  ordinary  action,  within  the  discretion 
of  the  court.  That  has  nothing  to  do  with  the 
discretion  of  the  registrar  in  this  case.  Re  Chennell 
does  not  decide  that  because  certain  costs  were  not  in 
the  discretion  of  the  judge  therefore  they  should  not 
be  taxed  at  all. 

There  is,  however,  another  point  which  we  are 
asked  to  deal  with — ^namely,  that  in  taxing  the  costs 
the  registrar  had  acted  wrongly  in  making  any  dis- 
tinction between  the  costs  that  should  be  allowed  in 
the  administration  of  solvent  estates  and  those  that 
should  be  allowed  in  the  administration  of  insolvent 
estates,  and  it  was  suggested  to  us  that  it  is  the 
practice  in  the  Chancery  Division  to  make  no  such 
distinction,  but  no  authority  was  cited  in  support 
of  that.  My  brother  Wills  has  consulted  Stirling, 
J.,  who  teUs  us  that  he  knows  of  no  such  practice, 
that  no  such  distinction  is  made  in  cases  where 
the  estate  is  solvent  or  insolvent.  Therefore  we 
must  look  to  what  the  taxation  has  been  in  the 
case  before  us  and  what  has  been  its  result.  On 
our  asking  counsel  what  items  he  alleged  were 
wrongly  disallowed,  and  on  what  grounds  his  ob-^ 
jection  is  made,  we  were  only  told  that  no  distinction 
should  be  made  between  solvent  and  insolvent  estates, 
and  that  therefore  the  case  ought  to  go  back  to 
the  registrar.  But  we  find  that  there  is  no  such  rule, 
and  therefore  to  send  the  bill  back  to  the  registrar 
on  that  ground  would  be  no  guidance  to  him  at  all. 
I  thing  the  registrar  acted  quite  rightly  in  disallow- 
ing the  items  relating  to  letters  and  interviews,  and 
in  allowing  only  a  lump  sum  in  respect  of  them, 
and  therefore  the  order  of  the  county  court  judge 
was  wrong  and  must  be  set  aside  and  the  appeal 
allowed. 

Wills,  J. — I  am  of  the  same  opinion.  Subsequent 
to  the  argument  in  this  case  I  consulted  Stirling,  J., 
who  pointed  out  to  me  that  there  certainly  was  a 
distinction  in  taxation  between  the  cases  of ^  solvent 
and  insolvent  estates,  and  he  cited  as  an  instance 
that  in  the  case  of  solvent  estates  the  court  would 
always  allow  the  administrator  the  costs  of  an 
inquiry  as  to  next  of  kin,  whereas  in  the  case  of  an 
insolvent  estate  no  such  costs  would  be  allowed  as  no 
benefit  could  result  to  the  next  of  kin  by  such 
inquiry.  In  the  case  before  us  we  have  to  deal  with 
a  specific  rule,  and  not  with  the  practice  of  the 
Chancery  Division.  This  specific  rule  mentions 
various  matters  which  the  registrar  on  taxation  is  to 
take  into  consideration,  and  it  then  adds  at  the  end 
the  words  "  and  all  other  circumstances."  Therefore 
I  think  that  under  the  circumstances  in  this  case  it  is 
proper  and  reasonable  that  the  registrar  should  take 
into  consideration  tiie  fact  that  the  estate  was  not 
large  enough  to  pay  all  the  creditors,  and  that  the 
administratrix  should  only  be  allowed  such  costs  as 
were  strictly  necessary  for  the  protection  of  the 
estate. 

I  am  therefore  of  opinion  that  the  registrar  here 
acted  perfectly  rightly  and  within  his  competence, 
and  taxed  the  costs  in  a  reasonable  manner.  The 
order  of  the  county  court  judffe  must  therefore  be 
set  aside  and  the  appeal  allowed. 

Appeal  allowed. 

Solicitors  for  the  appeUant,  Easton  &  Cargill. 

Solicitors  for  the  respondent,  Riddell,  Vaizey,  A  C0.9 
for  Vin^r,  Leader ,  &  Co,,  Swansea. 
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^lla^\  July  30,  1896. 

OOSTQUEST    AND    ANOTHEB  V.  EBBKTTB  AND 
Anotheb.  (a.) 

Landlord  and  tenant — Underlease — Oovenants  to  rq>air 
— Measure  of  damages. 

Where  an  underlessee  is  liable  to  his  immediate  lessor 
for  breach  of  his  covenant  to  keep  the  demised  premises  in 
repair,  all  the  circumstances  mtut  be  considered  and  tJie 
damages  assessed  at  such  a  sum  as  reasonably  represents 
the  damage  which  the  covenantee  has  sustained.  Should 
the  underlessee  have  notice  that  the  underlessor  is  liahle 
over  to  his  superior  landlord,  thai  is  one  of  the  o»rcum- 
stances  to  be  considered. 

The  official  referee,  in  such  a  case,  estimated  the 
amount  at  the  cost  of  doing  the  repairs,  less  an  abatement 
for  the  term  of  years  still  to  run  in  the  underlease.  The 
immediate  reversion,  on  the  expiration  of  the  underlease^ 
consisted  only  of  a  few  days. 

Held,  thai  he  had  properly  assessed  the  damages,  cmd 
the  fact  that  the  original  lessee  might  not  have  to  repair 
as  required  in  the  head  lease  was  not  a  matter  which 
could  be  gone  into. 

Decision  of  the  Court  of  Appe^  (44  W.  B.  66,  [1895] 
2  Ch,  Z11,  affirmed. 

This  was  an  appeal  by  the  defendants  in  the  action 
from  an  order  of  the  Court  of  Appeal  (Lindley, 
Lopes,  and  Bigby,  L.JJ.),  dated  the  10th  of  July, 
1895,  affirming  a  report  of  the  official  referee,  whereby 
the  respondents  were  awarded  £1,305  by  way  of 
damages. 

The  case  is  reported  in  44  W.  B.  66,  [1895]  2  Ch. 
377.  The  qnestion  to  be  determined  was  the  proper 
measure  of  damages  to  be  awarded  in  respect  of 
br^Mhes  of  covenant  in  an  underlease  to  keep  the 
demised  premises  in  repair. 

The  premises  in  question  were  known  as  the  Grecian 
Theatre,  and  were  occupied  by  '*  General "  Booth  for 
the  purposes  of  the  Salvation  Army.  The  original 
lease  was  granted  by  the  trustees  of  St  Botolph*s, 
Bishopsgate,  in  1840,  to  Thomas  Bouse  for  sixty-one 
years  from  Michaelmas,  1837,  at  a  rent  of  £350  a 
year.  Bouse  in  1851  granted  an  underlease  of  a  part, 
for  his  whole  term  less  the  last  ten  days  thereof  to 
Benj.  Oliver  at  the  same  rent,  being  in  effect  an  im- 
proved rent  of  about  £100  a  year.  The  covenants  as 
to  keeping  in  repair  and  delivering  up  in  good  repair 
were  substantially  the  same  in  the  lease  and  under- 
lease. 

The  plaintiffs  in  the  action— the  present  respon- 
dents— ^now  represented  Bouse.  The  appellant  Con- 
quest, ohe  of  the  defendants  in  the  action,  represented 
Oliver.  "  General  *'  Booth  was  assignee  of  the  under- 
lease and  co-defendant  in  the  action.  The  underlease 
contained  a  covenant  to  "keep"  the  premises  in 
repair,  and  showed  on  the  face  of  it  that  it  was  an 
underlease.  At  the  time  the  action  was  brought 
there  were  still  some  years  of  the  underlease  to  run. 
The  respondents  sued  Conquest  and  "General'* 
Booth  for  damages  for  alleged  breach  of  the  covenant. 
Bomer,  J.,  held  that  there  had  been  a  breach,  and 
referred  it  to  the  official  referee  to  assess  the  amount 
of  damages,  which  he  assessed  as  above  stated. 

The  defendant  Booth  appealed,  and  the  decision  of 
the  official  referee  was  affirmed.  The  defendants 
Conquest  and  Booth  then  brought  the  present  appeal. 

Ealdane,  Q.C,  Sargant,  and  Courthope-Munroe,  for 

(o.)  Beported  by  C.  H.  Gbafton,  Esq.,  Barrister- 
at-Law. 


the  appellants. — ^The  dama^  should  be  based  on  the 
real  loss — i.e.,  the  diminution  in  value  to  the  respon- 
dents* reversion,  which  if  the  repairs  were  done  would 
be  of  little  value:  Fetdey  v.  Watts,  7  M.  &  W.  60U 
and  Parke's,  B.,  judgment  therein ;  Logan  v.  HaU^ 
4  C.  B.  698.  The  covenant  the  appeUant  would  have 
had  in  view  would  have  been  ms  obligation  to  his 
immediate  landlord.  They  also  cited  or  referred  to : 
Joyner  v.  Weeks,  39  W.  B.  683,  [1891]  2  a  B.  31  ; 
Henderson  v.  Thorn,  41  W.  B.  509 ;  Vivian  v.  Cham- 
pion, 2  Ld.  Baym.  1125;  Doe  d.  Trustees  of  Worcester 
School  V.  Rowlands,  9  C.  &  P.  734 ;  Wigsell  v.  School 
for  Indigent  Blind,  30  W.  B.  474,  8  Q.  B.  D.  357  ; 
Turner  v.  Lamb,  14  .M.  &  W.  412;  Smith  v.  Peat, 
9  Bz.  161,  2  W.  B.  C.  L.  Dig.  154;  Mills  v.  East 
London  Union,  21  W.  B.  142,  L.  B.  8  C.  P.  79. 

Jelf,  Q,0„  and  B,  F.  Norton,  for  the  respondents. — 
[In  the  course  of  their  argument  their  lordships 
mtimated  that  they  did  not  wish  to  hear  them  on 
Joyner  v.  Weeks,^  The  premises  should  be  in  proper 
repair,  and  the  amount  fixed  by  the  referee  is  oorreot 
— I.e.,  the  sum  which  it  would  cost  to  put  them  in  Buoh. 
a  state,  with  an  allowance  for  the  unexpired  term  of 
the  underlease :  Davies  v.  Underwood,  6  W.  B.  105, 
2  H.  ft  N.  570,  Bramwell,  B. ;  Coward  v.  Gregory^ 
16  W.  B.  170,  L.  B.  2  C.  P.  153. 

Ealdane,  Q,G,,  replied. 

The  House  took  time  for  consideration. 

Lord  He&sohbll. — ^The  appeUants  in  the  present 
case  contend  that  the  damages  for  the  admitted 
breach  of  a  contract  to  keep  certain  demised  premises 
in  repair  have  been  assessed  on  a  wrong  principle. 
The  laotB  may  be  very  shortly  stated.  In  I^lAy,  1840, 
the  then  Bishop  of  London  demised  certain  premises 
to  Thomas  Bouse  for  a  term  of  sixty-one  years  from 
Michaelmas,  1837,  at  the  rent  of  £360  a  year.  In 
March,  1851,  a  portion  of  these  premises  was  demised 
to  Benjamin  Oliver,  by  way  of  underlease,  for  the 
original  term  less  ten  days  at  the  same  rent,  being  in 
effect  an  improved  rent  of  about  £100  a  year.  The 
covenants  to  keep  the  demised  premises  in  repair  and 
to  deliver  them  up  in  good  repair  were  in  substantially 
the  same  terms  in  the  lease  and  underlease.  The 
respondents  are  the  present  trustees  under  the  will  of 
Thomas  Bouse,  the  original  lessee.  The  one  appellant 
is  the  personal  representetive  of  Oliver,  the  sub- 
lessee, and  the  other  is  an  assignee  of  the  sub-lease. 
The  premises  comprised  in  the  sub-lease  not  having 
been  kept  in  repair  pursuant  to  the  covenant  con- 
tained in  it,  the  action  in  which  this  appeal  arises 
was  brought.  The  assessment  of  damages  waa 
referred  to  Mr.  Bidley,  one  of  the  official  referees,  who 
fixed  them  at  the  sum  of  £1,305.  At  the  time  when 
the  case  was  heard  there  were  about  three  and  a  half 
years  of  the  term  unexpired.  He  arrived  at  the  sum 
named  by  ascertaining  how  much  it  would  require  to 
put  tiie  premises  in  the  stete  of  repair  in  which  they 
would  have  been  if  the  covenant  had  been  observed, 
and  then  allowing  a  rebate  from  that  sum  in  oon* 
sideration  of  the  fact  that  the  lease  had  still  some 
years  te  run.  The  Court  of  Appeal  considered  that, 
there  havinff  been  notice  to  the  sub-lessee  of  the  original 
lease  and  of  the  covenants  contained  in  it,  it  was  right 
to  take  into  account  in  assessing  the  damages  the 
liability  of  the  respondents  on  those  covenants,  and 
that  the  damages  had  been  properly  assessed  on  the 
basis  of  awarding  to  the  respondents  a  sum  which 
represented  the  diminution  in  the  value  of  their 
reversion  due  to  the  breach  of  covenant  by  the  appel- 
lants. Where  an  action  for  non-repair  had  Deen 
brought  during  tiie  currency  of  a  lease,  it  was  said  by 
Holt,  L.C.J.,  in  Vivian  v.  Champion,  in  answer  to  tfaca 
objection  that  it  was  a  hard  action,  for  maybe  tike 
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leane  mig^t  leave  the  premises  in  repair  at  the  end  of 
the  tenn,  and  that  thc^ore  it  was  usual  to  give  but 
imall  dainagea :  **  We  always  inquire  in  these  cases 
what  it  will  cost  to  put  the  premises  in  repair,  and 
pTe  80  muxAi  damages,  and  the  plaintifiP  ought  in 
juitioe  to  apply  the  damages  to  the  repair  of  the 
premises."   In  the  case  of  Doe  d.  Trustees  of  Worcester 
School  y.  Rowlands  Goleridffe,  J.,  said:  ''  In  estima- 
iiog  the  damage  in  cases  ymere  t^e  lease  has  a  long 
time  to  run,  it  is  not  fair  to  take  the  amount  that 
would  be  necessary  to  put  the  premises  into  repair  as 
t&e  measure  of  damages.     .     .     .    The  true  question, 
therefore,  is,  to  what  extent  is  the  reversion  injured 
hj  the  noD-repair  of  the  premises  F    If  the  lease  had 
ninety-nine  years  to  run  it  could  not  make  much 
difference  in  the  value  of  the  reversion  whether  the 
premises  were  now  in  repair  or  not.    This  lease,  how- 
ever, will  eamire  in  about  six  years.*'    I  may  observe 
that  what  the  learned  judge  said  with  regard  to  a 
lease  hsTing  ninety-nine  years  to  run  would  not  be 
applicable  in  all  cases.    There  are  circumstances  in 
much  it  might  be  of  the  utmost  importance  to  the 
rerenionen  that  the  buildings  should  be  in  a  proper 
itate  of  repair.    Holt,  L.C.  J.'s  statement  of  the  law 
has  been  subjected  to  criticism  in  other  oases,  notably 
by  Parke  and  Alderson,  BB.,  in  Turner  v.  Lamh.     1 
do  not  think  that  any  hard  and  fast  rule  can  be  laid 
down  as  to  the  damages  which  may  be  recovered 
bj  the  covenantee  during  the  currency  of  a  lease 
in  respect  of  the  breach  of  a  covenant  to  keep  the 
demised  premises  in  repair.     All  the  circumstances 
of  the  case  must  be  taken  into   consideration,  and 
the  damages  must  be  assessed  at  such   a  sum  as 
leasonably  represents  the  damage  which  t^e  cove- 
nantee has  sustained  by  the  breach  of  covenant.     I 
qvite  agree  with  the  criticism  to  which  Lord  Holt's 
view  has  been  subjected  if  that  learned  judge  intended 
to  ky  down  that,  whatever  the  circumstances  and 
however  long  the  term  had  to  run,  the  damages  must 
peoeasarily  be  what  it  would  cost  to  put  the  premises 
into  repair.    On  the  other  hand,  I  think  it  would  be 
eqiQally  wrong  to  hold  that  this  could  never  be  the 
measore  of  damages  whatever  the  circumstances  and 
howerer  nearly  the  term  had  expired.     But  in  the 
pRsent  case,  if  the  test  be  applied  of  inquiring  how 
mocfa  the  value  of  the  respondents'  reversion  has  been 
diflBXDished   by  the  breach  of  covenant — a  test  for 
which  I  understand  the  appellants  to  contend — I 
esmot  see  that  there  has  been  any  error  in  the 
MSMsment  of  damages.    If  the  premises  were  now 
is  good  repair  the  reversion  of  the  respondents  would 
seone  them  tiie  improved  rent  of  £100  a  year  to  the 
cad  of  the  term,  without  any  liability  on  their  part, 
■nkss  it  were  to  the  extent  to  which  repairs  subse- 
foentiy  became  necessary.    As  matters  stand  they 
no  only  receive  this  rent  subject  to  the  liability  of 
ntoiog  the  premises  to  f^ood  repair,  so  that  they 
■ay  in  that  condition  redehver  them  to  their  lessor. 
^  diilBrenoe  between  these  two  positions  represents 
the  disBinution  in  the  value  of  their  reversion  owing 
to  the  breach  of  (sovenant,  and  on  this  basis  the  dam- 
ig«  seem  to  me  to  have  been  properly  assessed. 

It  wis  contended  for  the  appellants  that  the  respon- 
<latB  woold  not  be  bound  in  any  case  to  spend  upop. 
the  pramisee  the  sum  necessary  to  put  them  in  repair, 
or  at  the  expiration  of  the  twm  to  pay  that  sum  ti> 
^at  lessor.     It  was  said  that,  owing  to  the  nature  of 


thepremisee  and  the  changed  circumstances  of  the 
Mghbonrhood,  the  freeholder  would  make  an  entirely 
^iwKDt  use  of  the  site  when  the  term  he  had  create^ 
*ttae  to  an  end ;  that  he  would  not  desire  to  have  the 
bmldings  then  upon  his  land  put  in  good  repair,  and 
tlttt  be  would  arrive  at  some  arrangement  with  his 
|yc  by  which  he  would  accept  from  him  a  sum  less 
va  tlhs  cost  of  effecting  these  repairs.     I  do  not 


think  that  the  court  would  do  li^ht,  in  assessing  the 
damages  in  the  present  case,  to  mvolve  itself,  at  the 
instance  of  the  appellants,  in  considerations  of  that 
character.  The  duty  of  the  appellants  as  between 
themselves  and  the  respondents  was  to  fulfil  the 
obligation  of  the  covenant  into  which  they  entered 
and  to  keep  the  premises  in  repair.  If  they  had  done 
so  the  present  question  would  not  have  arisen.  They 
have  broken  their  covenant,  and  when  sued  for  the 
breach  they  have,  in  my  opinion,  no  right  to  demand 
that  a  speculative  inquiry  shall  be  ent^ed  upon  as  to 
what  may  possibly  happen  and  what  arrangements 
may  possibly  be  come  to,  under  the  special  circum- 
stances of  the  case,  when  the  superior  lease  expires  by 
effluxion  of  time. 

I  think  that  the  appeal  should  be  dismissed  with 
costs. 

Lords  Magnaohtbn  and  Mobbis  concurred. 

JiAdgment  appealed  from  affirmed  and  appeal  dismissed 
with  <ista. 

Solicitors  for  the  appellants.  Banger,  Burton,  and 
Frost. 

Solicitors  for  the  respondents,  Clarke  and  Calkin. 


^glS^dti  May  8.  11.1896. 

Sadlbb  v.  Gbeat  Wbstxbn  Railway  Co.  (a.) 

Fractice — Parties — Joinder  of  defendants — Nuisance — 
Injunction — Qrd.  16,  r.  4. 

A  plaintiff  cannot  join  independent  tortfeasors  as  co^ 
defendants  in  an  action  for  damages. 

Decision  of  the  Court  of  Appeal  (44  W.  B.  50) 
affirmed. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (A.  L.  Smith,  L.J.,  Rigby,  L.J.,  dissenting), 
44  W.  B.  50,  [1895]  2  Q.  B.  688,  affirming  a  decision 
of  Day,  J.,  at  chambers. 

The  facts  are  set  out  in  the  court  below,  and  are 
shortly  as  follows  : — ^The  plaintiff,  the  present  appel- 
lant, brought  this  action  against  the  Great  Western 
Railway  (%.  and  the  Midland  Railway  Co.  for  a 
nuisance  in  obstructing  his  business  by  their  vans, 
&c.,  and  he  also  claimed  an  injunction.  The  railway 
companies  acted  quite  independently  and  were  under 
different  management  and  not  responsible  for  tiie  acts 
of  each  other. 

The  Great  Western  Railway  Co.  took  out  a  sum- 
mons to  stay  proceedings  in  the  action  unless  the 
Midland  Railway  Co.  were  struck  out  as  defendants. 

Day,  J.,  granted  i^e  application,  which  was  affirmed 
by  the  Court  of  Appeal. 

The  plaintiff  appealed. 

Warminaton,  Q.C.,  and  BusseU  Bdberts  {Chester  Jones 
with  them),  for  the  appellant. 

Asmiith,  Q.C.y  and  Hon,  A,  Lyttelton,  for  the  re- 
spondents. 

Thorpe  v.  Brumfitt,  L.  R.  8  Ch.  App.  650 ;  Lamhton 
V.  Mellish,  43  W.  R.  5,  [1894]  3  Ch.  163;  SmuHhioaite 
V.  Hannay,  43  W.  R.  113,  [1894]  A.  C.  494;  Peninsu- 
lar and  OrientcU  Steamship  Co.  v.  Tsun^  Kefima, 
[1895]  A.  C.  661,  44  W.  R.  Dig.  128,  were  dted  or 
referred  to. 

Lord  Halsbuby,  C— I  really  think  that  this  case 
is  too  plain  for  argument,  notwithstanding  the  period 
that  it  has  lasted.    If  this  were  a  matter  for  dLscre- 

(a.)  Repoited  by  C.  H.  Gbafton,  Esq.,  Barrister- 
at-Law. 
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tion  the  whole  thing  has  been  disposed  of,  first  by 
the  Master,  and  then  hy  the  learned  judge,  and  then 
by  the  Goiurt  of  Appeal ;  and  it  appears  to  me  hope- 
less to  contend  against  that  due  exercise  of  the  dis- 
cretion. The  real  truth  is  that  there  was  no  differ- 
ence upon  the  law  between  the  two  learned  Lords 
Justice?  in  the  court  below,  because  Bigby,  L.J.,  who 
differed  from  A.  L.  Smith,  L.J.,  said  in  terms :  '*  I 
do  not  look  upon  this  case  as  one  where  the  liability 
of  the  defendants  is  seyerable.  No  doubt  in  the 
action  they  allege  it ;  but  in  paragraph  5  the  plaintiff 
alleges  what  may  be  a  much  more  formidable  case — 
that  the  concurrent  action  of  the  two  creates  a 
nuisance.  I  think,  therefore,  that  if  my  judgment 
had  to  decide  this  matter  I  should  differ  from  the 
learned  judge."  If  I  agreed  with  the  learned  Lord 
Justice  in  the  proposition  which  he  states  I  am  not 
certain  that  I  should  disagree  with  him  in  the  con- 
clusion ;  but  I  think  the  whole  fallacy  is  involved  in 
his  proposition.  The  pleader  here  has  thought  proper 
in  some  parts  of  the  statement  of  claim  to  allege 
several  and  separate  causes  of  action.  He  has  set 
out  in  terms  that  the  plaintiff  has  a  separate  cause  of 
action  against  each  of  the  two  defendants.  I  believe 
the  true  construction  of  the  whole  statement  of  claim 
is  that,  and  that  the  words  which  are  to  be  found  in  the 
5th  paragraph  do  no  more  than  expand,  with  a  view 
to  damages,  what  is  referred  to  in  the  other  para- 
graphs of  the  statement  of  claim.  But  if  it  were 
^e  that  the  5th  paragraph  sets  out  a  joint  cause  of 
action  (which  I  do  not  thmk  it  does),  that  would  not 
make  the  case  any  better  for  the  plaintiff,  because 
upon  that  hypothesis  he  would  have  joined  several 
causes  of  action  in  one  count  with  a  joint  cause  of 
action  in  another  count,  which  would  be  equally 
objectionable ;  and  therefore  the  consequences  of  such 
a  procedure  would  not  be  evaded. 

It  seems  to  me  that  after  the  decision  in  your 
lordships'  house  placing  the  construction  upon  the 
order  before  us,  which  alone  could  have  given  colour 
to  such  a  contention,  it  is  no  longer  possible  to  enter- 
tain any  such  contention:  Smurthwaite  v.  ffannay. 
The  order  does  no  more  than  deal  with  the  joinder  of 
the  parties ;  it  has  no  reference  to  the  joinder  of  the 
causes  of  action. 

With  regard  to  the  learned  Lord  Justice's  observa- 
tion about  '*  not  knowing  what  a  common  law  action 
means  at  the  present  day,*'  in  one  sense  I  can  under- 
stand what  his  lordship  means.  There  are  two 
branches  of  our  judicial  system ;  the  court  in  each 
branch  has  now  full  jurisdiction  over  every  cause ;  it 
used  to  be  under  separate  jurisdictions :  but  I  am  not 
aware  that  the  Judicature  Act,  or  any  principle  that 
has  ever  been  acted  upon  or  affirmed  in  any  court, 
has  said  that  you  may  confuse  several  separate  and 
distinct  causes  of  action.  What  we  used  to  know  as 
a  common  law  cause  of  action,  and  what  is  a  common 
law  cause  of  action,  must  stUl  remain  so,  and  as  such 
is  open  to  the  incidents  of  a  cause  of  action  so  as  to 
prevent  that  which  is  a  separate  cause  of  action  being 
made  a  joint  cause  of  action.  The  whole  point  here 
is  this :  the  pleader  having  set  out  the  separate  causes 
of  action,  which  he  has  carefully  and  accurately 
described  as  separate  causes  of  action,  how  can  he 
combine  these  separate  causes  of  action  so  as  to  bring 
one  action  against  two  defendants  in  respect  of  their 
several  liability  on  separate  causes  of  action.  It 
seems  to  me  that  it  is  impossible  to  maintain  such  a 
proposition. 

I  therefore  move  your  lordships  that  the  appeal  be 
dismissed,  with  costs. 

Lord  Watson.— I  take  the  same  view.  It  is  per- 
fectly obvious  that  the  statement  of  claim  for  the 
appellant  sets  forth  two  separate  and  distinct  causes 


of  action  against  two  separate  respondents.  I  do  not 
think,  upon  any  fair  construction  of  that  pleading, 
there  is  set  forth  any  joint  claim  against  the  two 
respondents.  I  do  not  mean  to  say,  even  if  there 
had  been  another  claim  of  that  kind,  it  would  have 
made  any  difference  to  the  parties  in  the  present 
state  of  the  record.  In  these  circumstances  it  has 
been  painfully  apparent  from  first  to  last  of  the 
learned  argument  we  have  heard  that  the  contention 
of  the  appellant  was  not  only  unsupported  by 
authority,  but  was  in  the  teeth  of  authority. 

Lord  Hebschell. — ^I  am  of  the  same  opinion.  It 
is  practically  admitted,  for  it  cannot  be  disputed,  that 
there  are  in  the  statement  of  claim  two  separate 
causes  of  action  charged  against  these  two  defend- 
ants, that  either  of  them  might  be  sued  alouA,  and 
that  the  plaintiff  here  might  recover  a;2:ainst  either  of 
them  alone.  It  is  an  action  in  which  there  is  a  daim 
for  damages,  first,  against  both  of  them  jointly,  and 
then  against  each  of  them,  as  well  as  a  claim  for  an 
injunction. 

It  is  quite  unnecessary  to  express  any  opinion  aa 
to  what  might  have  been  the  case  if  the  claim  had  been 
limited  to  a  claim  for  a  declaration  of  right  or  a  daim 
to  an  injunction.  I  mast  not  be  taken  to  be  express- 
ing any  opinion  that  in  that  case  the  action  in  its 
present  form  could  have  proceeded,  but  I  do  not 
express  any  opinion  upon  it  at  all.  In  the  present  case 
there  is  not  only  a  claim  for  an  injunction,  but  a 
claim  for  damages  against  each  of  two  separate 
defendants.  An  action  of  this  description  could  only- 
have  been  maintained  in  the  common  law  courts 
before  the  Judicature  Act ;  and  when  it  is  said  that 
there  is  no  authority,  it  must  be  observed  that 
nobody  would  ever  have  dretmt  of  joining  in  the 
same  action  two  defendants  against  whom  he  made 
separate  claims  for  damages.  In  my  judgment  there 
is  no  pretence  for  joining  them  now  merely  because 
you  also  claim  an  injunction,  even  in  a  case  where,  if 
your  daim  had  been  only  for  an  injunction,  a  joinder 
might  have  been  allowed. 

For  these  reasons  I  think  the  apx>eal  should  be  dis- 
missed. 

Lord  Shand. — As  something  has  been  said  in  this 
case  about  the  rules  of  practice  that  are  observed  in 
Scotland,  I  should  like  to  say  that  I  think  that 
there  is  very  little  substantial  difference,  and  that  in 
some  respects,  as  it  appears  to  me,  is  a  favourable 
difference  in  the  law  of  that  country  with  regard  to 
proceedings  of  this  kind.  I  g^ve  no  opinion  as  to 
whether  this  would  or  would  not  have  been  a  compe- 
tent proceeding  in  Scotiand  further  than  to  say  that 
certainly,  if  it  were  a  case  of  an  interdict  only,  X 
should  have  thousrht  that  the  parties  could,  under 
the  didum  in  TJie  Duke  of  Bucdeuch^s  c(M4,  have  had 
the  whole  case  tried  as  one.  Whether  or  not  it  would 
have  been  different  upon  a  daim  for  damages,  havtnii^ 
regard  to  what  fell  from  Earl  Cairns,  L.C.,  is  another 
question.  For  my  own  part,  I  think  even  in  a  case  of 
damages  where  there  are  only  two  people  concerned, 
and  not  so  many  as  there  were  in  TJie  Esk  River  case 
{Cotvan  V.  Duke  of  Bucdeuch,  2  App.  Gas.  344), 
where  there  were  six  or  seven  of  them,  it  might  be 
convenient  to  have  the  oases  of  damages  tried  tog^e- 
ther. 

But  the  rules  and  practice  of  England  seem  to  be 
entirdy  different,  and  I  think  there  has  been  no  pre- 
cedent cited  for  what  is  here  proposed.  I  agree  in 
thinking  that  these  grounds  of  action  are  not  only 
separable,  but  separate,  and  that  eadi  of  the  defen- 
dants is  called  upon  to  answer  for  his  own  acts  only. 
I  think,  looking  to  what  has  been  dedded  in  the 
previous  cases,  and  what  appears  to  be  the  practioe 
in  England,  the  majority  of  the  learned  judges  in 
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tliia  case  have  oome  to  the  right  result  aooording  to 
the  Um  of  England. 

Lord  Daysy. — I  qnite  agree,  and  I  haye  very  little  to 
add  to  the  reasons  which  have  been  given  by  your  lord- 
shqM.  I  only  desire  to  say,  as  we  are  difiering  from  the 
view  taken  by  Bij^by,  L.J.,  that  I  think  we  differ 
from  that  learned  judge,  not  so  much  in  the  view  of 
the  law  as  in  the  view  we  take  of  the  efiEect  of  the 
allegations  in  the  statement  of  claim.  What  the 
learned  judge  says  is  this :  ''It  appears  to  me  if  it  is 
made  ont  to  be  a  nuisance  "  (that  is  to  say,  if  what  is 
stated  in  the  5th  para^praph  is  made  out  to  be  a 
nuisance),  "not  two  nuisances,  but  ona"  And  he 
repeats  that  line  of  reasoning  when  commenting 
upon  the  case  of  Smurthvfaite  v.  Hannay.  He  says 
that,  as  he  understands  it,  the  eflESect  of  that  decision, 
stated  riiortly,  is  "  that  you  cannot  bring  plaintiffs, 
and,  by  parity  of  reasoning,  you  cannot  bring 
defendants,  before  the  court  where  the  causes  of 
■etton  vested  in  the  different  plamtiffs  or  the  causes 
of  action  which  exist  between  the  different  defendants 
are  separate.  I  do  not  look  upon  this  case  as  one 
where  the  liability  of  the  defendants  is  severable." 

Kow,  I  believe  there  is  not  a  scintUla  of  allegation, 
nor  was  it  intended,  as  the  appellant's  counsel  fairly 
said,  to  state  in  the  statement  of  claim  that  there 
was  anything  else  than  a  separable  cause  of  action — 
that  there  was  anything  like  a  joint  cause  of  action, 
or  a  joint  action  of  any  kind,  on  the  part  of  the 
defendants.  My  present  impression  is  that  even  if 
the  plain  tiff  had  confined  his  case  to  an  injunction  he 
eoold  not  have  maintained  his  action ;  but  I  do  not 
desire  to  express  a  decided  opinion  upon  that  point, 
snd  it  is  not  necessary  to  do  so,  because  this  action  is 
avowedly  maintained  as  a  common  law  action— as  I 
voitnre  to  call  it  notwithstanding  Bigby,  L.J.'s 
critkasm — a  common  law  action  for  damages.  The 
pjajntiflr,  though  invited  to  do  so,  declines,  as  I 
mderatand  it,  to  limit  it  to  an  injunction. 

I  aKree  in  thinking  that  the  appeal  should  be  dis- 


Order  apptaled  frcm  affirmed,  and  appeal  dismissed 
with  eotts. 

Solicitors  for  the  appellant,   Kennedi/f  Hughes,  A 
Kamedy* 

SoliGitor  for  the  respondents,  R.  B.  Nelson, 


Fruiu  GhttD*  Div.     ") 
(lindley,  Ixmes.  and  [  July  29,  1896. 

Bi^by,  L.JJ.)       ) 

Fbigkeb  v.  Van  Gbtttten.  (a.) 

Practice  —  Forties — Joinder  of  plaintiff — Consent  of 
ysrson  to  he  joined — **  Eis  own  consent  in  writing** 
—A  8.  C,  1883,  ord.  16,  r.  11— Common  Law  Pro- 
eedurt  Act,  1852  (15  A 16  Vict.  c.  76),  s.  U— Striking 
avi  name  after  order  for  payment  of  costs  by  plaintiffs 
— Cogts,  by  whom  payable. 

The  provision  of  ord.  16,  r.  11,  that  *' no  person  shall 
he  added  as  a  plaintiff  .  .  .  without  his  own  consent 
Hi  writing  thereto,**  makes  it  necessary  that  the  consent 
tkomld  be  actually  written  and  signed  by  the  person  to  be 
Joined  ;  and  a  consent  written  and  signed  by  his  solicitor 
in  hie  preeenee  and  with  his  approval  is  not  sufficient, 

{«.)  Beported  by  W.  Shalloross  Goddabd,  Esq., 
Bazrister-at-Law. 


The  old  rule  that,  when  a  solicitor  has  commenced 
proceedings  on  behalf  of  a  person  from  whom  he  ha^  not 
received  a  proper  authority,  the  person  so  made  a  party 
remains  liable  for  the  costs  of  the  proceedings,  and  has 
no  remedy  except  against  the  solicitor,  has  now  been 
altered ;  and  an  order  will  be  made  staying  all  proceed- 
ings by  or  against  the  person  improperly  joined  {including 
all  proceedings  under  any  order  already  made  against 
Aim),  and  directing  the  solicitor  to  pay  any  costs  which 
such  person  may  have  been  ordered  to  pay,  and  to  pay 
such  person* s  costs  as  between  solicitor  and  dient. 

Appeal  by  Mr.  Weller  from  Kekewich,  J. 
The  material  facts  are  stated  in  the  judgment  of 
Lindley,  L.J. 

Montague  Shearman,  for  the  appellant,  referred  to 
ord.  16,  r.  11,  and  to  Tryon  v.  National  Provident 
Institution,  34  W.  B.  398,  16  Q.  B.  D.  678. 

T.  E.  Crispe,  for  the  respondent  Toppin,  referred  to 
section  34  of  the  Common  Law  Procedure  Act,  1852 
(15  &  16  Vict.  0.  76),  and  section  2  of  the  Convey- 
ancing Act,  1881  (44  &  45  Vict.  c.  41). 

J.  A.  Foots,  for  certain  of  the  defendants  in  the 
action,  contended  that  Weller,  who  had  been  made  a 
party  with  his  own  consent,  was  estopped  from 
relying  upon  the  absence  of  a  written  consent. 

Shearman,  in  reply,  referred  to  the  Annual  Prac- 
tice, 1876,  vol.  2,  p.  328.  [Ldtoley,  L.J.,  referred 
to  Nurse  v.  Dumford,  28  W.  B.  145,  13  Ch.  D.  764 ; 
Newbiggin-by-the-Sea  Gas  Co,  v.  Armstrong,  28  W.  B. 
217, 13  Ch.  D.  310 ;  and  Reynolds  v.  Howell,  22  W.  B. 
18,  L.  B.  8  Q.  B.  398.] 

J.  A.  Foots  referred  to  the  Annual  Practice,  1895, 
p.  206,  and  to  In  re  Scholes,  34  W.  B.  515,  32 
Ch.  D.  245. 

Lindley,  L.J.  —  This  case  is  an  important  one, 
not  only  to  the  parties,  but  also  as  a  question  of 
practice.  It  is  an  application  by  Mr.  Weller — who  is 
the  trustee  in  bankruptcy  of  a  person  named  Harris 
James  and  whose  name  has  been  added  as  a  co- 
plaintiff  in  the  action — ^to  have  his  (Weller's)  name 
struck  out  &om  the  writ  and  subsequent  proceedings 
and  from  an  order  of  this  court  to  pay  certain  costs. 

It  appears  that  the  writ  in  this  action  was  issued 
on  the  24th  of  December,  1895,  by  the  three  first- 
named  plaintiffs,  Weller  not  being  a  party.  Some 
motions  or  appUcations  were  made  in  that  action, 
and  it  was  considered  by  the  plaintiff's  then 
solicitor,  Mr.  Toppin,  that  Mr.  Weller  ought  to 
be  joined.  Now,  there  was  an  interview  upon  that 
subject,  and  there  is  some  little  controversy  as  to 
what  took  place.  Mr.  Weller  says  that  Mr.  Toppin 
told  him  it  was  a  mere  matter  of  form,  and  that  he 
would  be  indemnified  from  all  liability,  or  that  there 
would  be  no  costs  to  pay  at  all,  or  something  of  that 
kind.  I  do  not  think  Toppin  quite  agrees  in  that. 
What  was  done  was  this.  There  being  an  applica- 
tion by  summons  that  Weller's  name  should  be  added, 
Comins  and  Drewry,  who  were  Weller*s  solicitors,  in 
Weller's  presence  wrote  on  the  summons  these  words : 
*'  We  consent  on  behalf  of  Mr.  Weller,  the  trustee.'* 
That  summons  witi^  that  consent  upon  it  was  taken 
to  the  chief  derk  of  Kekewich,  J.,  and  thereupon  he 
made  what  is  called  a  fiat  for  the  addition  of  Weller's 
name  as  a  plaintiff,  and  Weller's  name  has  been  added 
as  a  plaintiff,  and  has  been  there  ever  since,  and  is 
there  still. 

Now,  it  appears  that  Weller  afterwards  found  out 
that  he  had  incurred  greater  liability  for  costs  than  he 
had  anticipated.  By  what  I  may  call  an  accident — I 
am  not  going  into  the  particulars — he  found  out  that 
orders  were  being  m^e  dismissing  the  plaintiff's 
appeal  with  costs,  and  that  his  name  had  been  added 
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as  one  of  the  plamtifEiB.  He  says  he  neyer  iniended 
that  Toppin  dhoald,  without  consulting  him,  go  on 
and  expose  him  to  the  risk  of  costs.  He  does  not 
deny  that  he  did  verhally  consent,  hut  he  says  it  was 
upon  the  understanding  I  have  mentioned,  and  only 
upon  conditions.  He  now  finds  himself  in  a  difficulty, 
for  there  is  a  series  of  orders  for  costs  against  him, 
and  naturally  he  looks  ahout  to  see  if  he  cannot 
escape.  It  is  now  argued  by  his  counsel  that  the 
consent  given  by  Comins  and  Drewnr  in  the  words  I 
have  read  did  not  authorize  the  addition  of  Weller*s 
name  as  co-plaintiff.  That  question  turns  on  the 
construction  of  ord*  16  r.  11.  [The  Lord  Justice  read 
the  material  part  of  the  rule,  and  continued : — ]  Now, 
the  question  is,  what  is  the  meaning  of  that  rule  P 
Unless  the  word  "own"  means  a  good  deal,  one  would 
have  thought  a  person  who  assented  to  what  was 
being  done  in  his  presence  would  have  been  bound  by 
that.  But  when  you  come  to  look  at  what  the  word 
"own"  does  mean,  and  when  you  understand  the 
history  of  this  rule,  the  inference  is  almost  unavoid- 
able that  "  own"  means  a  good  deal,  and  is,  in  fact, 
simply  an  abbreviated  mode  of  expressing  what  was 
previously  found  more  at  length  in  section  34  of  the 
Common  Law  Procedure  Act,  1852.  The  language  of 
tiie  Act  makes  it  plain  enough  that  the  consent  ought 
to  have  been  the  consent  of  the  party  Imnself  in 
writing,  and  the  reason  for  that  is  perfectly  in- 
telligible. The  reason  was  to  prevent  any  discussion 
about  understandings  or  misunderstandings  as  to 
authority.  A  person  is  not  be  added  as  a  co-plaintiff, 
nor  is  a  person's  name  to  be  used  as  a  next  friend 
unless  he  consents  in  writing  and  signs  the  writing  with 
his  own  hand.  It  must  be  his  written  consent — that 
is  what  the  Common  Law  Procedure  Act  said  in 
language  that  is  quite  unmistakeable.  The  word 
"  own  appears  to  me  to  have  been  introduced  into 
this  rule  to  emphasise  what  the  language  would  have 
been  if  the  Act  had  been  closely  folbwed,  and  to  be  a 
short  form  for  continuing  the  enactment  of  the 
Common  Law  Procedure  Act.  Now,  if  that  be 
the  true  construction,  as  I  think  it  is — ^though, 
certainly,  I  hesitated  a  littiie  at  first — th&t  fiat  ought 
never  to  have  been  made,  and  Mr.  Weller,  who  I 
think  on  the  whole  has  the  merits  of  the  case  on  his 
side,  is  entitled  to  take  advantage  of  the  defect.  I 
think  that  contention  is  right.  I  think  the  learned 
judge  has  attached  too  little  importance  to  the  use  of 
the  word  "  own  "  in  the  rule ;  he  seems  to  treat  that 
word  as  not  meaning  anything  at  all.  I  do  not 
doubt  that  the  chief  clerk  was  too  lax.  He  ought 
not  to  have  passed  that  consent,  but  ought  to  have 
said  that  it  was  not  a  proper  consent ;  and  Weller*s 
name  ought  never  to  have  been  put  on  as  a  plaintiff. 

This  case  illustrates  the  very  evil  which  the  rule 
was  intended  to  prevent.  It  is  a  very  serious  thing 
to  make  a  man  a  plaintiff  without  his  consent.  It 
exposes  him  to  verv  serious  risks ;  and  the  rule  has 
accordingly  provided  that  it  is  not  to  be  done  without 
his  consent  in  writing. 

It  is  said  that  this  is  a  consent  in  writing ;  Weller 
did  consent,  and  this  writing  was  made  in  his 
presence  and  with  his  approval.  But  the  rule  means 
— I  have  not  the  slightest  doubt,  now  that  we  under- 
stand it—that  there  must  be  his  own  personal 
writing.    That  is  the  first  point  in  Weller's  favour. 

What,  then,  ought  to  oe  done?  It  appears  that 
before  he  knew  anything  about  it  proceedings  had  been 
taken,  and  unsuccessfully,  and  the  plaintiffs,  indud- 
himself ,  had  been  ordered  to  pay  certain  costs.  As 
soon  as  he  found  that  out  he  did  not  lose  any  time. 
On  the  3rd  of  March  he  took  out  the  summons  which 
is  now  before  us,  asking  that  the  fiat  of  the  chief 
clerk,  giving  leave  to  add  the  appellant  as  a  plaintiff, 
may  be  rescinded  and  that  his  name  may  be  removed 


from  the  amended  writ  of  summons,  and  all  subse- 
quent proceedings  in  the  action.  The  question  now 
is,  what  is  the  right  thing  to  be  done  in  such  circum- 
stances P  There  was  a  time,  both  at  common  law  and 
in  Chancery,  when,  if  a  man's  name  had  been  used  in 
litigation  without  his  authority,  and  an  order  had 
been  made  against  him,  he  was  bound  by  it,  and  his 
only  remedy  was  against  the  solicitor  who  bad 
improperly  used  his  name.  That  was  discussed  in 
Reynolds  v.  Howell^  where  Lord  Blackburn  reviewed 
the  decisions,  and  came  to  the  conclusion  that  the 
old  practice  had  been  departed  from,  and  that  the 
proper  order  was  to  stay  the  proceedings  without 
ordering  the  party  improperly  joined  to  pay  the 
costs.  The  old  Chancery  practice  seems  not  to  have 
been  altered  so  early,  or,  at  any  rate,  not  much 
before.  That  is  exemplified  in  Bligh  v.  Tredgetty  5 
De  Q.  &  Sm.  74.  There  a  bill  had  been  filed  in  the 
name  of  a  next  friend,  and  the .  next  friend  had  to 
pay  all  the  costs,  and  was  told  that  his  only  remedy 
was  against  the  solicitor  by  whom  the  suit  had  been 
commenced.  The  question  here  is,  which  of  those 
two  rules  is  the  correct  one,  or  the  one  which 
ouffht  now  to  be  adopted.  The  matter  was  discussed 
twice  in  1879,  after  the  Judicature  Act  and  the  rules 
thereunder,  in  the  cases  of  Nurse  v.  Dumford  and 
Newhtggin-by-the-Sea  Gas  Co,  v.  Armstrong,  In  both 
those  cases  &e  point  wfs  raised  distinctly  whether  the 
common  law  practice,  as  settled  by  the  decision  of 
Lord  Blackburn,  or  the  old  Chancery  practice,  should 
prevail,  and  the  decision  in  both  was  that  the  practice 
established  in  the  Queen's  Bench  Division  was  the 
more  reasonable  and  convenient,  and  should  prevail. 
In  Newhiggin  Oas  Co,  v.  Armstrong^  Jessel,  M.B., 
says  this :  *'  The  order  follows  the  old  practice  of  the 
Court  of  Chancery  in  such  cases,  by  which  the  defend- 
ant was  not  served  with  notice  of  the  application,  but 
was  left  to  get  his  costs  from  the  person  named  as 
plaintiff,  who  had  afterwards  to  get  those  costs  over 
from  the  solicitor.  The  result  was  that  the  nominal 
plaintiff,  who  had  never  given  any  authority  for  the 
use  of  his  name,  had  to  pay  the  defendant's  costs,  and 
might  be  unable  to  reoover  them  by  reason  of  the 
insolvency  of  the  solicitor.  On  the  other  hand, 
according  to  the  practice  of  the  common  law  courts, 
the  defendant  was  served  with  notice  of  the  ap^ca- 
tion,  and  the  solicitor  had  to  pay  the  costs  of  bow  the 
plaintiff  and  the  defendant.  That  appears  to  me  to  be 
the  better  practice.  The  question  is,  which  practice  is 
now  to  be  followed  P  Since  the  passing  of  the  Judica- 
ture Act  that  must  be  left  to  the  court  to  determine. 
...  I  have  no  hesitation  in  saying,  as  I  have 
already  said  at  the  Bolls  Court,  though  not  with  the 
same  authority  with  which  I  now  say  it,  that  I  think 
the  common  law  practice  in  this  case  is  founded  in 
natural  justice,  and  ought  to  be  followed  for  the 
future."  So  that  was  settled;  and,  as  I  said,  the 
same  view  was  acted  upon  again  in  Nurse  v.  i>»m- 
ford. 

That,  then,  being  so,  what  ought  we  now  to  do  P 
If  we  look  at  the  case  before  Lord  Blackburn  we  see 
that  the  name  was  not  struck  out  ah  tntYio,  but  all 
further  proceedings  were  stayed ;  and  that  appears  to 
me  the  right  thing  to  do  now.  Nothing  would  be 
gained  by  undoing  what  has  actually  been  done ;  and 
the  staying  of  all  further  proceedings  in  the  name  of 
Weller,  and  all  proceedixigs  under  any  order  made 
against  him,  will  be  sufficient  to  protect  him  and  to 
stop  all  executions  under  the  orders  for  payment  of 
oosts.  As  regards  the  money  which  the  defendants 
have  obtained  by  execution,  that  money  ought  to  be 
returned.  Obviously,  except  by  consent,  we  oould 
not  now  make  an  order  to  that  effect,  because  we 
have  no  evidence  on  the  subject,  but  Mr.  Foote's 
clients,  having  authorized  him  to  consent,  they  must 
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giTe  tn  nndertakiag  that  they  will  retam  tlie  whole 
of  t]I^  money  which  WeUer  paid  to  the  sheriff. 

As  regards  Toppin,  he  appears  to  me  to  have  done 
tbit  which  he  had  no  right  to  do.  He  got  this 
infonnal  consent  and  made  nse  of  it,  and  he  has 
occasioned  the  whole  of  the  consequenoes  which  we 
tre  endeaTourinff  to  set  right.  Therefore,  following 
the  authorities  1  have  cited,  I  think  he  ought  to  pay 
to  WeUer  all  the  costs  which  Weller  has  incurred  or 
been  ordered  to  pay  up  to  the  present  time,  and  to 
pay  to  the  defendants  any  costs  they  may  have  in- 
cnired ;  Weller's  costs  to  be  paid  as  between  solicitor 
ind  client,  and  Uie  defendant's  as  between  party  and 
party. 

Lopis,  L.J.— I  am  of  the  same  opinion.  This  is  a 
case,  no  doubt,  of  considerable  importance  in  relation 
to  practice.  [The  Lord  Justice  stated  the  facts,  and 
eontiniied: — ^J  Then  the  question  arises  whether, 
imder  ord.  16,  r.  11,  that  consent  which  I  have  men- 
tioned is  a  sufficient  consent.  The  important  words 
are  "without  his  own  consent  in  writing  thereto." 
What  does  that  mean  P  Does  it  mean  such  a  consent 
ai  was  given  by  Oomina  and  Drewrv,  Weller  being 
pnient,  in  their  handwriting,  not  his  P  or  does  it 
Ben  consent  in  writing,  Siat  writing  being  the 
witting  of  the  person  himself  who  consents  P  I  am 
d  opinion  that  it  means  the  written  consent  of  the 
poaon  consenting ;  his  own  actual  writing,  his  own 
actual  signature.  I  think  there  is  strong  reason  for 
to  holding  when  section  34  of  the  Conunon  Law 
hocsdue  Act,  1852,  is  looked  at,  because  there, 
where  provision    is   made   for   a   similar   state    of 

as,  we  find  that  tJiese  words  are  used.  [The 
Justice  read  the  section,  and  continued : — ]  In 
my  opinion  tiie  words,  *'  his  own  consent  in 
wnting,"  are  intended  to  be  equivalent  to  those  words 
in  the  Common  Law  Procedure  Act,  '*  imder  his,  her, 
or  their  hands."  I  have  no  doubt  that  before  that 
Act  consent  might  also  have  been  given  in  person  with- 
out writing,  but  that,  I  presume,  was  not  thought 
desinUe,  and  accordingly  the  rule  was  altered.  In 
ffly  judgment  the  consent  in  writing  which  was  pro- 
lided  for  by  the  rule  was  a  consent,  to  be  in  the  writing 
of  the  peraon  oonsenting,  and  I  think  to  be  under  his 
own  hand,  as  provided  by  section  34  of  the  Act. 
Now  that  b^ng  so,  it  appears  here  that  Mr.  Weller, 
Ar  some  time  sifter  the  proceedings  were  started,  did 
aot  know  the  effect  of  what  was  being  done.  He 
hsmned  to  be  in  court,  and  in  that  way  it  came  to 
Ha  Knowledge  that  he  had  been  made  liable  to  costs, 
nd  thereupon  he  takes  out  a  summons  asking  that  his 
aame  ahoold  be  stmdc  out.  The  chief  clerk  seems 
to  have  made  the  order  allowing  Mr.  Weller's  name 
to  he  added  s»  oo-pJaintiff,  upon  materials  on  which 
henaDy  ou^t  not  to  have  passed  it.  That  is  how 
the  eaae  standa;    and  accordingly  Weller  was  im- 

iy  ms^  a  plaintiff  in  this  action. 

D  the  question  is.  What  is  to  be  done  nowP 
I  think  Weller  is  entitled  to  have  the  proceedings 
^ayed  in  the  same  way  as  in  Beynoldi  v.  HowdL 
It  is  dear  that  there  was  for  a  great  many  years 
a  Qonfliot  between  the  practice  at  conunon  law 
and  the  CSianoery  practice.  For  myself,  I  am 
iaisiliar  only  with  that  at  common  law,  and  it  seems 
to  ae  a  gross  injustice,  and  I  can  scarcely  believe  that 
siy  court  ever  held  thai  a  person  who  has  been  made 
a  plaintiff  without  his  own  knowledge  and  consent, 
M  has  been  oidoed  to  pay  costs,  should  not  be  able 
ta  have  his  name  sbruck  out,  but  should  be  told  he 
haano  remedy  except  against  the  solicitor  who  im- 
popoly  naade  hbn  a  party — it  may  be  a  solicitor  who 
«  insomnt  The  judgment  of  Lord  Blackburn  in 
^evaaUs  w.  EhweU  is  very  important*  There  it  was 
M&  that  where  an  attorney  brings  an  action  without 


proper  authority,  the  x>lauitiff  is  entitied  to  have  the 
proceedings  stayed  without  payment  of  costs.  The 
matter  was  sullsequently  discussed  in  Nurse  v.  Dum- 
ford  and  Newhiggin  Oas  Co.  v.  Armstrong,  and  finally 
it  was  hdd  that  the  common  law  practice  was  that 
which  was  to  be  preferred.  That,  I  take  it,  is  the 
practice  which  is  in  force  at  the  present  time,  both  in 
the  Chancery  and  in  the  Queen's  Bench  Divinon. 

The  only  ofcher  question  is,  what  order  is  to  be 
made  as  to  Toppin  r  He  was  in  the  wrong  through*- 
out,  and  was  the  person  who  brought  about  the 
makinff  of  Weller  a  party;  and  I  think  the  order 
stated  by  Lindley,  L.J.,  as  to  the  costs  he  is  to  pay,  is 
the  right  one.  I  also  agree  that  the  money  actually 
received  by  Mr.  Foote's  clients  ought  to  be  returned ; 
protection  being  given  to  them  and  also  to  the  sheriff 
[f  he  requires  it  against  any  action  for  trespass. 

BlOBY,  L.  J. — I  am  of  the  same  opinion.  First  of 
all,  as  to  the  construction  of  the  rule,  I  cannot  enter*> 
tain  any  doubt  that  the  emphatic  words  there  used 
were  intended  to  be  literally  imderstood :  ''  His  own 
consent  in  writing  thereto  *'  must  be  his  own  personal 
authority  in  writing,  and  I  think  those  words  were 
intended  absolutely  and  altogether  to  put  an  end  to 
any  dispute  arising,  on  verbal  evidence,  as  to 
whether  a  solicitor  who  joins  a  person  as  a  plaintiff 
was  reiJly  authorized  or  not.  I  agree  that  section  34 
of  the  Act  of  1852  makes  that  stiU  more  clear— if  it 
could  be  made  more  clear — than  the  words  of  rule  11 
make  it ;  but,  at  any  rate,  I  think  the  construction  of 
that  rule  is  plain.  Then  it  is  said  that  Weller  did 
give  his  consent,  which  has  been  reduced  into  writing 
with  his  approval,  and  that,  therefore,  he  is  estopped 
from  denying  that  this  is  "  his  consent  in  writmg.'* 
I  wish  to  say,  upon  that,  that  it  is  idle  to  say  that  a 
man  shall  only  be  bound  by  a  written  consent,  but 
that,  if  he  consents  verbally,  he  will  be  estopped  from 
denying  that  he  is  bound  by  a  writing.  I  come, 
therefore,  to  the  conclusion  that  there  was  no  proper 
autiiority  under  ord.  16,  r.  11,  to  make  Weller  a 
plaintiff  in  this  action. 

Then  comes  the  important  question.  How  is  the 
wrong  that  has  been  done  to  be  remedied  P  It 
appears  that  in  such  cases  not  the  Court  of 
Cnancery  alone,  but  the  courts  of  common  law  as 
well,  were  in  the  habit  of  saying  to  a  person  who 
had  been  made  a  defendant  or  a  plaintiff,  **  Though 
you  never  authorized  it,  the  courts  cannot  go  be- 
hind the  record,  but  must  treat  you  as  if  you  had 
been  properly  made  a  partv,  and  your  ordy  remedy 
is  against  the  attorney  who  wrongly  placed  you 
on  the  record."  That  appears  to  have  been  the 
common  law  practice  right  down  to  the  case  of 
Bohson  V.  Eaton,  1  T.  B.  62,  where  Lord  Mansfield 
took  a  bold  line,  as  he  often  did,  overruled  the  past 
practice,  and  said,  ''Make  the  order  against  the 
attorney."  That  was  a  remarkable  case,  somewhat 
resembling  the  present,  because  there  the  attorney 
who  made  the  nustake  was  acting  hand  fide.  There 
was  brought  to  him  a  power  of  attorney  which  pur- 
ported to  have  been  executed  before  the  Lord  Mayor, 
and  to  be  attested  by  the  Lord  Mayor,  and  if  it  was 
worth  anything  it  was  a  dear  authority  from  the  per- 
son, who  was  utorwards  made  a  plaintiff,  to  make  him 
a  plaintiff.  So  far  the  attorney  had  not  acted  im- 
properly, yet  Lord  Mansfield  held  that  as  he  had 
act^  upon  an  authority  which  turned  out  to  be  a 
forgery,  he  must  take  the  consequences ;  and  he  was 
made  liable  for  aU  the  costs  which  the  plaintiff  would 
have  had  to  pay  in  the  action.  Even  that  did  not 
settle  the  question,  for  afterwards  Parke,  B. — ^no 
mean  authority — considered  that  the  old  authorities 
were  the  more  correct  But  ultimately,  in  Reynolds 
V.  Howell,  the  common  law  courts,  under  the  guidance 
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of  Lord  Blackburn,  emancipated  themselvefl  alto- 
gether from  that  doctrine,  declared  that  they  should 
bold  themselveB  bound  by  the  principle  of  Bobaon  ▼. 
Eaton,  and  applied  it  to  the  case  before  them.  That 
was  followed  in  the  Chancery  Division  by  the  two 
oases  that  have  been  referred  to,  the  one  being  New- 
biggin  Chu  Co.  v.  Armstrong,  a  decision  of  the  Court 
of  Appeal.  Those  decisions  were  afterwards  followed 
in  Cape  Breton  Co,  v.  Fenn,  29  W.  B.  386,  17  Ch.  D. 
198,  where,  certain  solicitors  having  commenced  an 
action  in  the  name  of  the  company,  it  was  held  ^*  that 
the  action  must  be  dismissed  as  having  been  instituted 
without  authority,  and  that  H.  &  Co.*' — those  are 
the  persons  who  had  issued  tiie  writ — '*  must  pay  the 
costs  of  all  parties ;  the  costs  of  the  company " — 
whose  name  had  been  used — "  being  taxed  as  between 
solicitor  and  client,  and  the  other  costs  as  between 
party  and  party."  That  case  settled  the  matter  on 
a  more  satisfactory  basis. 

Here  Mr.  Toppin  may  naturally  feel  that  he  has 
been  rather  a  victim  in  this  matter;  but  someone 
must  be  a  victim  when  proceedings  are  wrongly 
instituted.  The  question  is.  Who  is  responsible  for 
that  wrong  ?  If  it  be  the  solicitor,  he  is  the  person 
who  ought  to  pay.  I  agree  as  to  the  form  of  order 
proposed  by  Lindley,  LJ. 

Lopes,  L.J. — I  quite  agree  with  what  Bigby,  L.J., 
has  said  as  to  the  common  law  practice  being,  up  to 
Bobeon  v.  Eaton,  the  same  as  the  Chancery  practice. 
When  I  said  that  the  common  law  practice  was  tiie 
other  way,  I  meant  the  practice  I  was  familiar  with, 
and  was  referring  to  my  own  time. 

Appeal  allowed. 

Solicitors,  Comina  cfc  Drewry ;  Sidney  Toppin; 
Bobbins,  BiUing,  &  Co, 


From  County  Palatine  Court } 

of  Lancaster.  |  July  2,  1896. 

^(Lindley  and  Lopes,  L.J  J.) ) 

In  re    HiooiNSHAW    Mills    and    Spinning    Co. 

(Limited). 
Manghesteb  and  Coxtntt  Bank  (Lim.)  v.  Higgin- 
SHAW  Mills  and  Spinning  Co.  (Ldcited).  (a.) 

Company — Winding  up  —  Mortgage — Interest  aocrwid 
after  winding  up  order — Distress — Companies  Act, 
1862  (25  ik  26  Vici.  c.  89),  ss.  87,  163. 

The  liquidators  and  receivers  of  the  H,  Co.  entered 
into  possession  of  their  mills  and  kept  them  in  working 
order,  so  as,  if  possible,  to  sell  them  as  a  going  concern 
at  an  enhanced  value.  The  mortgagees  having  applied 
for  leave  to  distrain,  for  interest  accri^d  due  after  the 
date  of  the  entering  into  possession,  were  refused  leave,  on 
the  ground  that  the  possession  of  the  liquidators  was  as 
beneficial  to  the  mortgagees  as  to  the  company  and  to  all 
its  other  creditors. 

It  is  easier  for  a  landlord  to  obtain  leave  to  distrain 
for  rent  than  for  a  mortgagee  to  obtain  leave  to  distrain 
for  interest  accrued  since  the  date  of  the  winding  up. 

In  re  Lancashire  Cotton  Spinning  Co.,  36  W,  B. 
305,  35  Ch.  D,  656,  followed. 

Appeal  from  a  decision  of  the  Vice-Chancellor  of 
the  County  Palatine  of  Lancaster. 

The  company  was  incorporated  in  July,  1873. 

By  a  mortgage  deed,  dated  the  24th  of  October, 
1873,  the  property  of  the  company  was  mortgaged  to 
Hilton  (Greaves  to  secure  £40,000  and  interest. 

The  mortgage  contained  the  usual  power  of  sale, 

(a.)  Beported  by  W.  Shalloeoss  GK)ddaed,  Esq., 
Barrister-at-Law. 


and  a  power  for  the  mortgagee  to  distrain  for  any 
interest  in  arrear  '*  in  sucn  or  the  Hke  manner  as 
landlords  are  by  law  entitled  to  do  in  cases  of  dis- 
tresses taiken  for  non-payment  of  rent  reserved  on 
leases  for  years." 

In  1888  the  company  issued  debentures  to  the 
value  of  £30,000,  chtunged  upon  its  undertaking  and 
property. 

On  the  4th  of  October,  1895,  the  company  presented 
a  petition  for  a  winding-up  order. 

On  the  11th  of  October  the  Mancl.  *ster  and  Comity 
Bank,  on  behalf  of  themselves  and  all  other  deben- 
ture-holders, brought  an  action  against  the  company, 
and  on  the  15th  of  October  an  order  was  wade  in  the 
action  for  the  appointment  of  a  receiver,  and  ulti- 
mately, on  the  14th  of  January,  1896»  three  reodvers 
were  appointed. 

On  the  24th  of  October  the  company  passed  an 
extraordinary  resolution  for  winding  up  voluntarily, 
and  the  same  three  gentlemen  were  appointed  as 
liquidators. 

On  the  18th  of  November  a  supervision  order  was 
made,  and  on  tibe  next  day  the  liquidators  went  into 
possession  of  the  mills. 

From  the  13th  of  December,  1895,  until  the  14th  of 
January,  1896,  they  worked  one  of  the  mills. 

On  the  13th  of  April,  1896,  the  liquidators  ceased 
to  keep  the  machinery  going,  and  Henry  Greaves,  one 
of  the  executors  of  the  mortgagee,  who  had  died, 
stated  that  the  mortgagees  would  not  pay  any  part 
of  the  expenses  of  keeping  the  machinery  in  working 
order. 

The  interest  on  the  mortgage  debt  being  in  arrear, 
on  the  8th  of  May,  1896,  the  executors  took  out  a 
summons  asking  for  leave  to  distrain  after  the  com- 
mencement of  the  winding  up. 

The  Yioe-ChanceUor  gave  them  leave  to  distrain  for 
interest  accrued  due  to  tke  applicants  since  the  19th 
of  November,  1895,  the  date  when  the  liquidators 
went  into  possession. 

Section  163  of  the  Companies  Act,  1862,  provides 
as  follows :  '*  Where  any  company  is  being  wound  up 
by  the  court,  or  subject  to  the  supervision  of  the 
court,  any  attachment,  sequestration,  distress,  or 
execution  put  in  force  against  the  estate  or  effects  of 
the  company  after  the  conmienoement  of  the  winding 
up  shall  be  void  to  all  intents." 

The  liquidators  appealed. 

Buckley f  Q.C,  and  Badford,  for  the  appeUants.— 
By  section  163  of  the  Companies  Act,  1862,  a  distress 
after  a  winding-up  order  mis  been  made  is  void  to  all 
intents,  but  that  is  qualified  by  section  87,  under 
which  the  court  may  give  leave  to  proceed,  distress 
being  a  "  proceeding  under  that  section :  In  re 
Kxhall  Coal  Mining  Co.,  4  D.  G.  J.  &  8.  377,  12 
W.  B.  Dig.  136.  The  case  is  governed  by  In  re 
Lancashire  Cotton  Spinning  Co.,  Ex  parte  Camelley,  36 
W.  B.  305,  35  Ch.  D.  656.  The  court  will  onl^  give 
leave  to  distoiin  in  two  classes  of  cases — (1)  if  the 
lessor  says  he  will  accept  a  surrender,  but  the  lessee 
will  not,  then  the  court  will  give  leave  to  distrain ; 
(2)  if  it  be  shown  that  the  cost  incurred  is  in  the 
winding  up,  then  leave  is  given.  That  becomes  a 
question  of  fact ;  was  the  cost  incurred  solely  for  the 
benefit  of  the  winding  up  P  if  so  distress  is  g^ranted : 
In  re  Broum,  Bayley,  and  Dixon,  30  W.  B.  5,  18 
Ch.  D.  649,  is  against  us,  but  is  not  binding  on  this 
court.  The  assets  are  worth  considerably  more  than 
the  debentures,  so  that  In  re  New  City  Gonstittttional 
Club  Co.,  Ex  parte  Purssell,  35  W.  B.  421,  34  Ch.  D, 
646,  is  not  in  point. 

Astbury,  Q.C,  and  J,  A,  TweedaU,  for  the 
mortgagees.— The  tests  laid  down  by  this  court 
in  /n  re  Cak  Pits   CoUiery  Co.,  30  W.  B.  769,  21 
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Oh.  C.  322,  H>ply.  In  that  case  the  court  accepted 
the  didum  01  Fry,  J.,  in  In  re  Broum,  Bayley,  and 
Dixcuy  ind  made  it  anthoritatiTe.  If  the  possession 
of  the  liquidator  is  for  beneficial  purposes,  he  ought  to 
pay  rent  and  not  haye  the  place  free ;  if  the  posses- 
Bon  is  only  to  keep  the  place  going,  then  he  ought  to 
hen  it  hie :  In  re  Lancashire  Cotton  Spinning  Co, 
does  not  soggest  that  there  is  no  power  to  distrain. 

LnrDLBT,  L.J.---I  think  the  Vice- Chancellor  was 
mistaken  in  granting  leave  to  distrain.  The  case  is 
a  ?ery  simple  one.  [His  lordship  stated  the  facts 
ud  continued : — "}  Up  to  tiiat  time  (when  the  liqui- 
dators took  possession^  the  mortgagees  had  done 
Bodiing  at  all.  Since  then  the  liquidators  have  been 
trying  to  do  the  best  they  can  witii  the  mill.  It  was 
qmte  as  much  for  the  b^efit  of  the  mortgagees,  as 
of  the  shareholders  and  creditors,  that  the  mill 
ihoald  be  kept  going;  and  that  makes  an  important 
diffinence  between  a  mortgasee  and  a  mere  landlord. 
Hw  liquidators  kept  the  wonLS  going  with  a  view  to 
asslfi.  Now,  the  mortgagees  cSk  to  be  paid  in  full 
or  for  leave  to  distrain  for  the  interest  which  has 
somud  due  since  the  date  when  the  receivers  entered. 
Upon  what  principle  ?  They  must  have  regard  to 
tm  statutes.  As  VFas  pointed  out  in  In  re  Lanca' 
Am  Ooiton  Spinning  Co,,  anyone  applying  for  leave 
to  dntiain  must  show  good  reason  why  leave  should 
JK  given.  That  case  shows  that  there  may  be  cases 
ia  which  leave  to  distrain  will  be  given,  and  what  are 
niBdent  grounds  are  fully  and  accurately  explained 
there,  and  in  In  re  Oak  Fits  Colliery  Co,,  which  was 
t  ease  of  hmdlords.  The  distinction  between  the  two 
CMS  is  asainst  the  mortgagee ;  it  is  easier  for  a  land- 
fad  to  show  cause  why  he  ought  to  be  allowed  to 
ditein  than  for  a  mortgagee.  The  reason  is  obvious. 
It  would  be  very  unjust  that  the  landlord's  property 
ihoold  be  used  by  a  company  for  the  purpose  of 
ttHTing  on  its  business,  and  that  the  company 
^Md  pay  no  rent  for  it.  The  mortgagee  has  his 
■CQzity,  and  if  the  property  is  so  managed  as  to  sdl 
it  a  better  prioe,  he  has  the  benefit  of  it.  That 
VpSBis  to  be  the  ratio  decidendi  of  In  re  Lancashire 
GottM  Spinning  Co,,  where  it  was  held  that  the  mort- 
8>gws  ought  not  to  be  allowed  to  distrain  for  interest 
Mffaed  due  after  the  commencement  of  the  winding 
^  For  leave  to  be  given,  tiiere  must  be  some 
eoedocton  the  part  of  the  liquidator  which  would 
■sbitinequitaDle  for  leave  not  to  be  given.  This 
^  is  quite  consistent  with  what  Fry,  J.,  said  in  In 
K  Brown,  BayUy,  and  Dixon,  In  my  opinion  this 
•••  is  entirely  governed  in  principle  by  In  re  Lanoa- 
iwc  Gotton  Spinning  Co,,  and  the  appeeJ  must  be 
*Qoved,  and  leave  to  distrain  refused. 

I0PB8,  L.J. — I  am  of  the  same  opinion.  The  words 
p  section  163  are  explicit ;  but  the  section  is  to  be  read 
IS  CQojoDctiQn  with,  and  is  controlled  by  section  87. 
Ikt  conduai0n  was  arrived  at  thirl^-two  years  ago, 
^  baa  been  acted  upon  ever  since.  This  case  is 
P'wiied  by  /»  r«  Lancaahire  Cotton  Spinning  Co,, 
ttd  I  entirely  agree  with  what  was  said  about  the 
ewofalsDdford. 

Ibe  Vioe-Ghanoellor  made  a  mistake  in  giving 
we  to  distrain.  The  summons  must  be  dismissed 
**tt  eosts  hen  and  below« 

^fpaU  attovfed, 

Soficitora,  Bowdiffe$,  Bowie,  A  Co.,  for  B.  A  J, 
j^ft  A  Maw,  Oldham ;  Woodcock,  Byland  &  Parker, 
«  TwtiaU,  8on$,  A  Lees,  Oldham. 


S^eS:)  "  July  24. 1896. 

In  re  Doetsoh. 
Matkeson  &  Co.  V,  Lttdwio.  (a.) 

Partnership  —  Debt  —  Spanish    firm  —  Administration 
action — Separate  estate  of  deceased  partner — Lex  fori. 

A  rule  of  Spanish  law  that  the  separate  estate  of  a 
deceased  partner  cannot  be  proceeded  against  by  a  creditor 
of  the  partnership  until  the  Joint  assets  are  first  judicially 
proved  insufficient,  is  a  rule  of  procedure,  and  does  not 
prevent  the  creditor  of  a  Spanish  firm  obtaining  adminis- 
tration in  this  country  of  the  separate  assets  in  this  country 
of  a  deceased  partner.  The  rule  cu  to  administration  is 
a  matter  of  the  lex  fori. 

Trial  of  action. 

This  was  an  action  for  the  administration  of  the 
estate  of  H.  M.  Doetsoh,  deceased,  who  had  been  a 
partner  in  the  Spanish  firm  of  Sundheim  &  Doetsch, 
merchants,  carrying  on  business  at  Huelva  in  Spain. 

By  an  agreement  dated  the  28th  of  November, 
1893,  between  the  said  firm  and  Messrs.  Matheson  & 
Co.  the  plaintiffs,  which  referred  to  certain  previous 
transactions  that  had  taken  place  between  the  parties, 
the  firm  of  Sundheim  &  Doetsch,  became  bound  to 
pay  Matheson  &  Co.  the  sum  of  £100,000.  This 
agreement,  it  appeared  during  the  course  of  the  trial, 
was  made  in  London. 

H.  M.  Doetsch  died  on  the  25th  of  May,  1894, 
domiciled  in  London,  and  leaving  a  will  whereby  he 
appointed  the  defendants  G.  Ludwig  and  C.  Doetsch 
his  executors.  He  died  possessed  of  assets  in  this 
country.  There  was  still  owing  the  greater  part  of 
the  £100,000. 

The  plaintiffs  now  brought  this  action  on  behalf  of 
themselves  and  all  others  the  joint  creditors  of  the 
firm  of  Sundheim  &  Doetsch,  daiming  a  declaration 
that  the  real  and  personal  estate  of  H.  M.  Doetsoh 
was  liable  in  equity  to  the  joint  debts  of  the  firm, 
and  that  it  should  be  administered  by  the  court.  The 
defendants  pleaded  that  Sundheim  &  Doetsch  was 
a  Spanish  firm  {sodedad  colediva),  constituted 
according  to  Spanish  law,  according  to  which  this 
action  could  not  be  brought,  as  the  joint  assets  had 
not  been  proceeded  against  and  proved  insufficient, 
and  that,  therefore,  administration  here  should  be 
refused.  It  was  admitted  between  the  parties  that 
by  the  Spanish  law  a  creditor  of  a  partnership  such  as 
that  of  Sundheim  &  Doetsch  could  not  proceed  in  the 
Spanish  courts  against  the  separate  estate  oi  any 
partner,  whether  deceased  or  surviving,  until  the 
creditor  had  proceeded  against  and  exhausted  the 
joint  estate  of  the  partnership,  or  until  the 
insufficiency  of  the  joint  estate  to  pay  ttte  creditor's 
debts  in  fuU  had  been  judicially  established. 

Eve,  Q,C,  and  Howard  Wright,  for  the  plaintiffs. — 
The  rules  as  to  the  administration  and  distribution  of 
the  estates  of  debtors  are  governed  by  the  lex  fori : 
Wilkinson  v.  Henderson,  1  My.  &  K.  682 ;  Thurbum  v. 
Steward,  19  W.  R.  678,  683,  L.  R.  3  P.  C.  478 ;  In  re 
Kloebe,  Kannreuther  v.  Geiselbrecht,  33  W.  E.  391, 
L.  R.  28  Ch.  D.  175.  The  rules  of  the  Spanish  law 
do  not  apply  to  the  courts  here,  as  they  relate  to 
matters  of  procedure :  Bullock  v.  Caird,  23  W .  R.  827, 
L.  R.  10  Q.  B.  276.  The  ultimate  right  of  the  credi- 
tors is  the  same  in  both  countries.  The  reason  why  a 
creditor  may  in  this  country  proceed  at  once  against 
the  separate  estate  of  the  partner  is  merely  to  avoid 
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oirouily  of  action :  Winter  y.  InneSy  4  My.  &  Cr.  101, 
HI ;  Wilkinson  v.  Henderson. 

They  also  cited  Lodge  v.  Pritchard,  11  W.  K.  1086. 
1  De  G.  J.  &  S.  610 ;  Westlake  Priv.  Int.  Law,  Ist 
ed.,  p.  197  ;  In  re  Mdboum,  19  W.  B.  83,  L.  B.  6  Ch. 
App.  64 ;  Ex  parte  Holthauseny  In  re  Scheilber,  L.  R. 
9  Ch.  App.  722 ;  Pardo  v.  Bingham,  L.  B.  6  Bq.  485, 
17  W.  B.  Dig.  49;  and  Hamlyn  db  Go.  v.  Talisker 
Distillery,  [1894]  A.  C.  202. 

Cozens'ffardy,  Q.C,  and  Oartmell,  for  the  defend- 
ants.— This  is  not  a  question  of  procedure,  but  of  lia- 
bility. By  the  Spanish  law  the  only  liability  that 
attaches  in  respect  of  this  debtor's  liability  to  the 
firm,  sociedad  colectiva,  which  is  treated  as  an  entity, 
as  is  the  soeUti  commandite  by  the  French  law,  and  no 
liability  attaches  to  the  separate  partners  until  the 
firm  has  been  proceeded  against  and  shown  to  be 
unable  to  pay  the  debt.  This  is  a  condition  precedent 
to  the  liability  arising,  and  consequently  at  the 
present  time  the  separate  estate  of  Doetsch  is  under 
no  liability  to  the  pljaintif&.  The  contractual  liability 
of  the  parties  at  the  date  of  the  contract  should  be 
considered.  The  parties  contracted  with  reference  to 
the  Spanish  law,  and  the  contract  should  be  so  con- 
strued: see  Dicey  on  Domicile,  p.  151.  [Bombb,  J. — 
But  the  contract  was  made  in  London?]  If  certain 
provisions  of  the  contract,  as,  e.g.,  an  arbitration 
clause,  are  to  be  goyemed  by  English  law,  still  such 
matters  as  the  general  liabuity  of  the  parties  come 
under  the  Spaniui  law. 

BOMBB,  J. — It  is  admitted  that  the  plaintifEs  are 
creditors  of  the  firm  of  Sundheim  &  Doetsch.  As  such 
creditors  they  ask  for  the  usual  administration  of  the 
estate  of  Mr.  Doetsch— that  is  to  say,  they  ask  to 
have  the  separate  assets  of  Mr.  Doetsch  api^ed  in 
paying  the  joint  debts  after  first  satisfying  the 
separate  creditors.  Objection  is  taken  to  that  relief 
on  the  ground  that  the  firm  of  Sundheim  &  Doetsch 
is  a  Spanish  firm,  and  that  by  the  Spanish  law  the 
estate  of  one  partner  who  dies  cannot  be  reached  by 

J'oint  creditors  of  the  firm  until  the  estate  of  the  firm 
las  been  proceeded  against,  or  is  exhausted,  or  there 
is  proved  insufficiency  of  the  joint  estate.  I  think 
that  that  objection  faOs.  It  is  dear,  according  to 
English  law,  that,  as  a  matter  of  procedure  here,  to 
avoid  circuity  of  action,  a  creditor  of  a  partnership  of 
which  one  member  is  dead  is  entitled  as  a  creditor  to 
share  in  the  administration  of  the  separate  estate  of 
the  deceased  partner  after  the  separate  debts  are  paid 
without  first  proving  that  the  surviving  partner  is 
insolvent  and  without  being  obliged  mrst  to  have 
recourse  to  the  joint  assets.  That  was  settled  by 
Wilkinson  v.  Henderson  and  other  cases  which  have 
been  cited  before  me.  Now  from  the  admissions 
which  alone  are  before  me  it  appears  to  me  that  the 
Spanish  differs  ^m  the  Engluh  law  only  in  the 
matter  of  procedure.  It  appears  that  the  Spanish 
courts  require  a  joint  creditor  oef  ore  he  seeks  to  reach 
the  estate  of  a  deceased  partner,  to  first  proceed 
against  and  exhaust  or  prove  the  insolvency  of  the 
joint  estate.  In  my  opinion  that  is  unquestionably  a 
method  of  procedure. 

It  is  clear  ^at  the  Spanish  firm  was  not  a  corpora- 
tion; that  is  not  suggested,  or  if  suggested  is 
certainly  not  establish^.  On  the  contrary  the 
admissions  show  that  the  estate  of  the  deceased  part- 
ner can  be  reached  after  proper  procedure  is  taken  to 
exhaust  or  prove  the  insolvency  of  the  joint  estate, 
and  certainly  it  cannot,  I  think,  be  successfully  con- 
tended that  the  pbdntiff!i  are  to  be  considered  as 
having  contracted  in  any  way  not  to  take  such 
proceedings  as  those  before  me. 

Now,  that  being  so,  it  appears  to  me  that  there  is 
nothing  here  to  prevent  the  p^int^fl^  asking  for  the 


relief  they  do.  The  procedure  of  the  Spanish  courts 
does  not  bind  the  courts  here,  nor  does  the  Spsniah 
law  at  all  affect  the  right  of  a  creditor  here  to  avail 
himself  of  the  benefits  given  by  the  English  courts  m 
administering  estates  here.  For  that  BuUock  v.  Caird 
is  a  sufficient  authority,  and  speaking  |;enerall7, 
English  assets  have  to  be  distributed  according  to  the 
English  law,  according  to  the  priorities  recognized  by 
courts  in  this  country,  and  according  to  the  rules  of 
procedure  and  the  course  of  distribution  adopted  heie. 
That  general  proposition  was  pointed  out  in,  amongst 
other  places,  ttie  case  of  Thurhum  v.  Steward  by  Lord 
Cairns,  where  he  says  the  proper  order  of  priority  of 
distribution  of  assets  is  always  a  matter  for  the  lex 
fori,  and  the  country  where  distribution  takes  place 
always  claims  to  itself  the  right  to  regulate  the  coarse 
of  distribution.  For  these  reasons  it  appears  to  me, 
that  the  objection  fails.  I  need  only  add  that  in  my 
opinion  the  contract  between  the  parties  on  which  the 
rights  of  the  plaintiffs  turn  is  to  be  ffovemed  by  the 
lex  loci  contractus,  that  is  to  say,  by  the  English  law. 

Administration  decreed. 

Solicitors,  Freshfield  «fc  WiUiams;  Norton,  Boss, 
dt  Co. 


Q.  B.  Div.  1  Q^^  27. 

(Qrantham  and  Kennedy,  JJ.)  / 

Bsa.  V,  JUSTIOES   OF  LOKDOK. 
Ex  parte  Ksbfoot.  (a.) 

JusHoes—Bia^— Hearing  of  an  application  for  renewal  of 
licenoe^Oircular  sent  to  magistratss  to  attend. 

The  justices  of  the  Tower  Division  of  the  county  of 
London  refused  to  renew  a  licence  to  a  certain  puWtc- 
hoMe.  Against  their  decision  K.,  an  aggrieved  pariy, 
appealed  to  the  Quarter  Sessions.  Prior  to  the  hear- 
ing of  the  apvecd  the  chairman  of  the  Tower  Bench 
issued  a  circular  to  cUl  the  magistrates  of  the  county  ef 
London  requesting  them  to  attend  on  the  dayfiacedfor  the 
hearing  of  the  appeal,  and  informing  them  that  on  thai 
day  six  appeals  relating  to  one  licensed  house  in  the  Tower 
Division  would  be  Jieard.  The  appeal  fvas  heard  and 
dismissed.  K.  then  obtained  a  rule  nisi  directed  to  the 
justices  of  the  county  of  London,  to  show  cause  why  their 
decision  dismissing  the  appeal  should  not  be  eet  aside  on 
the  ground  of  bias. 

Held,  thttt,  as  the  circular  did  not  ask  those  judices 
who  attended  to  vote  in  any  partictdar  way,  and  as  no 
interested  justices  took  part  in  the  proceedings  except  as 
mere  spectators,  the  proceedings  were  not  vitiated,  and 
therefore  a  mandamus  ought  not  to  issue  commanding 
the  justices  to  hear  and  determine  t?ie  application. 

In  this  case  a  rule  nisi  for  a  mandamtts  had  beeo 
obtained  on  behalf  of  J.  B.  Kerfoot,  calling  upon  the 
justices  of  the  county  of  London  in  quarter  seesioBS 
assembled  to  hear  and  determine  an  appeal  against 
the  decision  of  the  justices  of  the  Tower  Division  on 
the  27th  of  March,  1896,  refusing  to  renew  a  licence 
for  the  Wayland  Hotel,  Hackney. 

The  facts  were  these:  A  person  of  the  name  cl 
Alfred  Francis  Bubury  had  oeen  in  possession  of  a 
public-house  situated  in  Wayland-avenue,  Dalston- 
lane.  Hackney,  called  the  ''WayLind  Hotel."  At 
the  adjourned  annual  licensing  meeting  of  the  Tower; 
Division,  on  the  27th  March  of  the  proeent  yearn 
Bubury  applied  for  a  renewal  of  the  licence  to  hiinsell^| 
and  also  for  the  transfer  of  the  licence  to  ^.MrsJ 
Curtis.  At  the  same  meeting  Mrs.  Curtis  applied  td 
have  it  transferred  to  her  or  a  licence  granted  hertj 
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nnoigistrateB  rehued  either  to  tranefer  or  rene«7 
theBccDoe  to  Bubnry  or  Mrs.  Curtis.  Eerfoot,  the 
imydflr  of  the  <*  Wayland  Hotel "  and  formerly 
ill  HceDiM,  thereupon  came  forward,  and  as  a  party 
tfgnmi  by  the  decision  of  the  magistrates,  desired 
to  baT«  their  decision  reversed.  Accordingly  Mrs. 
Cutii  and  Kerfoot  entered  an  appeal,  but  Bubury 
did  not 
b  May  Mr.  Martineau,  the  chairman  of  the  justices 
o!  the  Tower  Division,  thought  it  proper — because,  as 
be  stated  in  his  affidavit,  due  information  was  not 
pa  to  the  justices  of  the  business  that  was  to  be 
imyht  before  them — ^to  issue  a  circular  in  the 
faliowiBg  terms  to  all  the  acting  magistrates  of  the 
tovBfcj  of  London   whose   addresses    were   on  the 


**Esher,  Surrey. 
"De»  Sir, — ^I  am  requested  by  my  brother 
/MtioM  ictmg  in  the  Tower  Division,  to  send  an 
ntjaation  to  all  the  acting  justices  of  the  county 
^  ox  appeals  relating  to  one  licensed  house 
m  the  Tower  Division  had  been  appointed  for  hearing 
It  fbeSenioiu  House,  derkenweU,  on  Thursday,  the 
^  of  Jose,  at  10.30  a.m.  The  Tower  Bench  attach 
i>  mnch  importance  to  the  case  that  they  have 
vtnded  coimsftl  to  appear  in  support  of  their 
dnsoD,  and  hare  asked  me  to  express  the  hope 
tbkitmaybe  convenient  to  all  the  justices  who  are 
BtenBted  in  licensing  matters  to  attend  the  hearing 
o/Oeoistter.— Tours  faithfully, 

••  P.  M.  Mabtinbatt, 
"  Chairman  of  the  Tower  Division." 

Ui  ootioe  was  posted  to  over  400  London  justices. 

Ibe  appeal  came  on  for  hearing  on  the  4th  of  June, 
■d  wai  diamiased  by  a  majority  of  19  to  4.  Kerfoot 
^Hi^  for  sad  obtained  the  present  rule  on  the 
pMDd  that  the  decision  given  on  the  4th  of  June  by 
■on  magiatrates  who  sat  to  hear  the  appeal  was  not 
Sn«B  after  the  case  had  had  a  proper  judicial  hearing, 
s  the  modi  oi  those  taking  part  in  the  proceedings 
*d  been  biassed  by  the  sending  of  the  circular. 

J^T^*  for  the  justices  of  the  county  of  London, 
^Pwwl  their   regret  that  the  droular  had  been 

aiKd. 

^^ii,  Q,C,  (with  him  Horace  Avory),  showed  cause 
|9^the  rule  being  made  absolute.  The  rule  had 
9l>rat]y  been  granted  on  the  ground  of  l^  on  the 
pvtd  the  jnstioes  who  heard  the  apoeal.  Whether 
*y*  lig^t  or  a  wrong  thing  to  send  out  a  circular 
yg  brother  magistrates  to  attend  when  an  im- 
Jrtat  caae  was  set  down  for  hearing  he  did  not 
«w  to  ame;  but  in  justice  to  Mr.  Martineau  he 
fv man  affidavit  filed  by  that  gentleman,  in  which 
■^itited  the  ide  object  of  sending  out  the  circular 
^toaecorsat  quarter  sessions  as  large  an  attend- 
"P^^the  justices  of  the  county  as  possible.  The 
2^>  he  submitted,  was  not  calculated  to  influence 
«  undi  of  the  magistrates  one  way  or  the  other. 
£^A>nA]c,  J.— There  is  nothing  in  the  letter  asking 
y^Ioidon  jnstioes  to  vote  in  support  of  their 
••tt.]  The  jnstioes  for  the  Tower  Division 
1**^^  act  sit  npon  the  bench  or  take  any  part 
■■te?sr  in  the  prooeedings. 

^9^  Q>C,,  and  (Train,  in  support  of  the 
5*7^0  improper  motiTe  was  imputed  to  Mr. 
'■■'■■■■»  hut  toe  circular  must  be  regarded  as  a 
T'l^^wlup  asking  them  to  support  the  decision  of 
J»«W  J«*ioes,  The  solicitor  for  Kerfoot  had 
jVHin  Ui  afidavit  that  when  Sir  Peter  Edlin  took 
*  —>  iqwn  the  bttidi  he  remarked  very  strongly 
y^**ny  received  one  of  these  drculan,  and  ex- 
^adbii opimon  tiiat  the  course  which  had  been 
"^07te  Tdwer  jostioes  was,  in  his  eoEperienoe,  J 


absolutely  unprecedented,  and  asked  that  no  member 
of  the  Tower  Division  who  was  present  should  take 
part  in  the  proceedings.  He  submitted  that  in  law 
the  case  had  not  been  heard,  as  the  tribunal  had  been 
influenced  and  biassed  by  the  receipt  of  the  circular 
and  the  presence  of  those  who  had  come  to  take  part 
in  the  proceedings  in  response  to  the  invitation  con- 
tained in  the  notice.  As  a  fact  an  unusual  number 
of  justices  attended.  If  any  one  of  the  magistrates 
who  heard  the  appeal  was  interested  in  the  result,  the 
court  was  improperly  constituted,  and  an  order  made 
under  such  drcumstances  would  be  quashed  on 
certiorari. 

They  relied  on  the  following  cases :  Beg,  v.  London 
County  Council ;  Ex  parte  Akkersdyk,  Ex  parte  Femenia, 
40  W.  E.  286,  [1892]  1  Q.  B.  190;  Beg.  v.  Meyer  and 
Othersy  Jueticeey  24  W.  B.  392,1  Q.  B.  D.  173;  Beg.  v. 
The  Justices  of  Hertfordshire,  7  Q.  B.  B.  642. 

G&ANTHAH,  J. — ^The  rule  must  be  discharged 
The  only  ground  upon  which  the  application  was 
founded  was  that  the  magistrates  of  the  county  of 
London  who  sat  at  quarter  sessions  were  biassed 
in  their  judgment  in  conseouence  of  something 
done  by  the  magistrates  who  first  heard  the  applica- 
tion. All  that  the  magistrates  who  first  beam  the 
case  did — assuming  that  they  were  all  responsible  for 
what  was  done  by  their  chairman — ^was  to  write  a 
letter  to  their  brother  magistrates  of  the  other 
divisions  of  the  county  of  London,  asking  them  to  be 
present,  as  a  case  of  very  great  importance  was 
coming  on.  Instead  of  the  case  being  heard  by  four 
or  five,  it  was  heard  by  something  like  twenty-three 
magistrates,  and  of  these  something  like  nineteen 
were  against  the  appellant,  and  the  rest  in  his 
favour.  It  is  not  suggested  that  the  magistrates  who 
attended  were  Imown  personally  to  the  magistrates 
of  the  Tower  Division ;  it  is  not  suggested  that  they 
were  .communicated  with  privately,  and  asked  to 
uphold  the  decision  which  had  previously  been  given, 
and  the  most  that  can  be  said  is  that  they  were 
asked  as  judges,  so  to  speak,  to  be  present  in  order 
that  the  matter  might  he  dealt  with  before  a  fuU 
tribunal.  Knowing  the  tribunal  they  were  dealing 
witii — ^namely,  magistrates — ^gentlemen  who  had  very 
important  duties  to  perform,  and  who,  as  a  rule, 
periormed  t^em  with  very  great  ability  and  undoubted 
honour,  I  thizJc  it  is  a  great  deal  too  much  to  ask  the 
court  to  say  that  the  magistrates  of  the  county  of 
London,  whose  chairman  is  Sir  Peter  Edlin,  were  in 
the  slightest  degree  biassed  or  could  be  biassed  by  the 
receipt  of  such  a  letter.  If  any  direct  answer  to  such 
a  suggestion  be  needed,  it  is  to  be  found  in  the 
various  affidavits  filed  by  several  of  the  magistrates, 
in  which  they  distinctly  state  that  they  were  in  no 
way  biassed  by  the  receipt  of  the  circular,  and  were 
fully  prepared  to  allow  the  appeal,  had  the  evidence  in 
support  of  it  berai  sufficient  to  warrant  them  doing  so. 
For  my  own  part  I  am  not  prepared  to  make  this  rule 
absolute  on  the  slender  evidence  that  has  been  given 
in  support  of  it,  and  knowing  as  we  do  as  a  fact 
that  the  magistrates  of  the  Tower  Division  never 
took  any  part  in  l^e  discussion,  I  do  not  see  how 
Mr.  Qrain  can  be  surprised  when  we  decline  to  extend 
the  meaning  of  those  cases  which  he  cited  to  the 
extent  he  asked  us  in  order  to  assist  his  case. 

Eehitedy,  J. — In  concur.  Nothing,  in  nnr  opinion, 
is  more  important  than  that  justice  should  be  abso- 
lutely pure,  untainted,  and  unbiassed,  and  however 
little  ground  there  majr  have  been  for  the  present 
application,  still,  in  view  of  the  facts  that  some 
people  have  thought  eviL  of  the  notice  sent  out,  it  is 
unfortunate  that  tiie  circular  was  issued.  One  must, 
however,  credit  those  who  sent  out  this  circular  with 
the  purest  of  motives.    In  my  opimon  they  did  so 
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solely  in  order  that  the  question— which  admittedly  is 
of  great  importance — might  not  be  adjudicated  upon 
by  a  tribunal  consisting  only  of  three  or  four,  but  by 
a  full  bench,  so  that  the  decision  in  this  matter 
might  guide  them  in  the  future.  It  was  argued  that 
conyening  the  attendance  of  the  justices  of  the  differ- 
ent divisions  was  an  interference  with  the  course  of 
justice.  I  do  not  see  how  anyone  can  fairly  take  that 
view  of  the  matter.  I  think  that  this  is  not  a  case  in 
which  there  is  any  evidence  shown  ol  bias,  nor  evidence 
that  in  fact  there  was  bias  in  the  decision  given  by  the 
magistrates,  nor  do  I  think  that  the  cases  cited  are 
authorities  on  which  we  can  allow  the  application. 

Rule  discharged  with  cosU, 

Solicitor  for  the  appellant,  G,  W,  Goldham. 

Solicitor  for  the  Tower  justices,  E.  W.  BeaL 

Solicitor  for  the  London  justices,  8ir  B,  NichoUon. 


(Cave  and  Willi,*  JJ.)  }  '^'^^  ®'  ^®^^- 

Vestby  of  Hammebamith  v.  Lowenfeld.  (a.) 

Metropolis  —  Nuisance  order — Becovery  of  costs  and 
expenses — Limitation  of  time — Summary  Jurisdiction 
Act,  1848  (11  <fc  12  Vict.  c.  43),  s.  11— Public  Health 
{London)  Act,  1891  (54  <fc  55  Vict.  c.  76),  ss,  11, 117. 

An  action  brought  in  the  county  court  under  section  11 
of  the  Public  Health  {London)  Act,  1891,  to  recover  costs 
and  txpensts  incurred  in  respect  of  a  nuisance  order  is 
subject  to  the  limitation  of  time  imposed  by  section  11  of 
the  Summary  Jurisdiction  Act,  1848,  in  respect  of 
making  complaints  and  laying  informations,  and  must 
therefore  be  commenced  within  six  months  from  the  time 
when  the  costs  and  expenses  were  incurred, 

Tottenham  Ix)cal  Board  v.  Bowell,  25  W.  B,  135,  1 
Ex.  D.  dU,  followed. 

Appeal  by  the  plaintiffs  from  the  Brompton  County 
Court. 

The  action  was  brought  to  recover  £43  lis.,  being 
the  costs  and  expenses  incurred  by  the  plaintiffs  in 
serving  notice,  making  a  complaint,  ana  obtaining 
and  carrying  into  effect  a  nuisance  oider  against  the 
defendant  under  the  Public  Health  (London)  Act, 
1891.  The  amount  of  the  costs  and  expenses  was 
not  fixed  by  the  magistrate  who  made  the  nuisance 
order. 

It  was  admitted  that  the  costs  and  expenses  were 
incurred  more  than  six  months  before  the  issue  of  the 
summons  in  the  county  court. 

The  county  court  judge  held  that  the  action  was 
barred,  being  subject  to  the  limitation  of  six  months 
imposed  by  section  11  of  the  Summary  Jurisdiction 
Act,  1848,  in  respect  of  summary  proceedings  before 
magistrates. 

The  plain tiffii  appealed. 

The  Public  HeaUh  (London)  Act,  189],  provides  as 
follows : — 

Section  11. — 1.  All  reasonable  costs  and  expenses 
incurred  in  serving  notice,  tw«^1ring  a  complaint,  or 
obtaining  a  nuisance  order,  or  in  carrying  the  order 
into  effect,  shall  be  deemed  to  be  money  paid  for  the 
use  and  at  the  request  of  the  person  on  whom  the 
order  is  made.     .     .     . 

2.  Such  costs  and  expenses  and  any  fines  incurred 
in  relation  to  any  such  nuisance  may  be  recovered  in 
a  summary  manner  or  in  the  counlr  court  or  Hierh 
Court.     ...  ^ 


(a.)  Beported  by  T.  B.  Colquhouw  Dill,  Esq., 
Barrister-at*Law. 


Section  117. — 1.  All  offences,  fines,  penalties,  for- 
feitures, costs,  and  expenses  under  this  Act  or  any 
bye-law  made  under  this  Act  directed  to  be  prosecuted 
or  recovered  in  a  summary  manner,  or  the  prosecution 
or  recovery  of  which  is  not  otherwise  provided  for, 
may  be  prosecuted  and  recovered  in  manner  directed 
by  the  Summary  Jurisdiction  Acts. 

2.  Proceedings  for  the  recovery  of  a  demand  not 
exceeding  fifty  pounds,  which  a  sanitary  authority 
or  any  person  are  or  is  empowered  to  recover  in  a 
summary  manner,  may,  at  the  option  of  the  authoriir 
or  person,  be  taken  into  the  county  court  as  if  such 
demand  were  a  debt. 

The  Summary  Jurisdiction  Act,  1848,  provides  :— 

Section  11. — In  all  cases  where  no  time  is  already 
or  shall  hereafter  be  specially  limited  for  makiug  any 
such  complaint  or  laying  any  such  information  in 
the  Act  or  Acts  of  Parl^ment  relating  to  each  par- 
ticular case,  such  complaint  shall  be  made  and  such 
information  shall  be  laid  within  six  calendar  months 
from  the  time  when  the  matter  of  such  oomphunt 
or  information  respectively  arose. 

Macmorran,  Q.C.,  for  the  appellants.— The  limita- 
tion of  time  imposed  by  section  11  of  the  Summary 
Jiuisdiction  Act,  1848,  as  to  complaints  and  informa- 
tions does  not  apply  to  actions  brought  under  section 
11  of  the  Public  Health  (London)  Act,  1891.  If  the 
action  were  brought  under  section  117  of  the  latter 
Act,  Tottenham  Local  Board  v.  Bowell,  25  W.  B.  135, 
1  Ex.  D.  514,  would  be  in  point,  and  the  limitation 
of  time  would  apply.  That  case  was  decided  on  the 
ground  that  the  enactment  under  which  the  action 
was  brought  (section  24  of  the  Local  Qovemment  Act, 
1858,  Amendment  Act,  1861)  gave  an  option  to  pro- 
ceed in  the  county  court  instead  of  before  the  msgis- 
trates  in  cases  where  the  demand  was  under  £20. 
But  in  section  11  of  the  Act  of  1891  there  is  no  Hmit 
as  to  the  amount  of  the  demand  and  no  such  "  option  '* 
giyen  as  in  section  117.  The  language  of  the  two 
sections  and  the  subject-matter  with  which  they  deal 
are  different,  section  11  creates  a  civil  debt  recoverable 
without  any  special  limitation  of  time. 

H,  Courthope  Munrot,  for  the  defendant. — It  cannot 
have  been  intended  that  the  local  authority  should  be 
permitted  to  lie  by  for  years  before  bringing  their 
action  under  section  11.    That  section  does  in  effect 
give  an  option  to  recover  their  costs  and  expenses, 
either  summarily  or  in  a  county  court  or  in  the  High 
Court,  although  the  word  ''option"  does  not  occur: 
Tottenham  Local  Board  t.  Bowell  therefore  applies, 
and  an  action  under  section  11  of  the  Act  of  1891 
must  be  brought  within  the  period  of  six  months  , 
mentioned  in  section  11  of  the  Summary  Jurisdiction  ^ 
Act,   1848.      The  action   does  not    lie    unless    the  | 
magistrate  who  made  the  nuisance  order  has  assessed  . 
the  amount  of  the  costs  and  expenses :  the  amount  to 
be  recovered  is  within  his  discretion,  and  the  county 
court  is  not  the  tribunal  to  ascertain  it.  | 

Macmorran,  Q.C,  in  reply. — The  magistrate  is  not  | 
required  to  assess  the  costs,  and  it  is  obvious  that  he 
cannot  do  so  as  far  as  regards  the  carrying  into  effioct 
of  his  order. 

Caye,  J. — I  am  of  opinion  that  the  defendant  is 
entitled  to  our  judgment.  The  action  was  brought 
imder  section  11  of  the  Public  Health  (London)  Act, 
1891.  [His  lordship  read  the  section.]  We  are 
bound  to  follow  the  decision  in  Tottenham  Local  Board  \ 
V.  Bowell  if  it  applies.  I  think  this  case  is  really  not| 
distinguishable  irom  that.  The  first  mode  pointed 
out  by  the  Act  of  obtaining  and  enforcing  a  nuisance 
order  is  to  go  before  the  magistrate.  If  the  order  be 
made,  or  if  a  fine  be  imposed  and  not  paid,  an  option 
is  given  of  reooyeiing  the  oosts  and  ezpeofleB  or  tha 
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fine  eHib«r  by  summary  pTOoeedings  or  by  an  action 
in  the  Hii^h  Gonrt  or  oonnty  court.  The  first  and 
noitnstanl  thing  to  do  is  to  proceed  summarily; 
ind  if  fhftt  course  be  taken,  the  limitation  of  time 
proridedhy  section  11  of  the  Summary  Jurisdiction 
Ad  1848.  applies.  The  decision  in  Tottenham  Local 
BMfd  T.  ScioeU  is  that  when  an  option  is  given  to 
proceed  either  summarily  or  in  the  county  court,  and 
a  fimiiation  of  time  is  imposed  with  respect  to  pro- 
oeedinj^  summarily,  that  limitation  applies  also  to 
the  proceeding  in  the  county  court.  The  arguments 
by  wbich  that  decision  was  arrived  at  may  seem  to 
nm  miher  fine,  but  we  are  bound  by  it  unless  the  case 
eu  be  distingoished  from  the  present.  I  am  of 
opinion  that  it  cannot  be  distinguished  ;  and,  there- 
fare,  open  that  ground  the  judgpnent  appealed  against 
was  right. 

Wills,  J. — ^I  am  also  of  opinion  that  the  decision 
d  the  county  court  judg^  was  right.  It  is  admitted 
by  the  appellant's  counm  that  if  their  action  had  been 
bronght  under  section  117  of  the  Act  of  1891  it  would 
be  impossible  to  contend  that  this  case  was  not 
fovenied  by  the  decision  in  Tottenhttm  Lorxil  Board  v. 
£mkS.  The  Court  of  Appeal  there  held  that  where 
imder  statqtory  provisions  similar  to  those  contained 
in  lection  117,  the  recovery  of  costs  might  be  enforced 
A  the  option  of  the  person  seeking  to  recover  them 
either  in  a  court  of  summary  jurisdiction  or  in  the 
eoanty  court,  the  limitation  fixed  by  the  Summary 
/omfiction  Act.  1848,  of  the  time  within  which 
mnnary  proceedings  may  be  taken,  applied  to  an 
aetioD  in  the  county  court — that  the  remedy  in  both 
eaeei  was  subject  to  the  same  limitation  of  the  time 
vifhin  which  it  could  be  enforced.  I  think  it  is  im- 
ponibla  to  draw  a  distinction  between  section  117  and 

MtioDll. 

The  language  of  section  11  is  somewhat  different, 
kt  there  is  no  difference  in  substance.  Section  11 
■yi  that "  such  costs  and  expenses  may  be  recovered 
ina  mmmarv  manner  or  in  the  county  court  or  High 
(Wt"  What  is  that  but  saying  that  the  person 
ttHfied  to  recover  them  may  at  his  option  select 
after  the  oourt  of  summary  jurisdiction  or  the  county 
not  or  the  High  Oourt  in  which  to  pursue  his 
Rnttdy?  I  cannot  see  that  the  option  given  is  anv 
Ac  leas  an  option  because  the  words  *'  at  the  option  " 
■e  not  used.  If  that  view  be  right,  no  real  distinc  - 
tin  can  be  drawn  between  section  11  and  section  117. 
I  aaa  of  opinion  that  the  case  before  us  is  really 
Koverned  by  the  decision  of  the  Court  of  Appeal  in 
foCMam  Local  Board  v.  Bowtll^  and,  therefore,  that 
ftii  appeal  ought  to  be  dismissed. 

ippeoZ  dimnisaed. 

Soficiton  for  appellants,  WaUon,  Sona^  &  Room, 

SoiieitorB  for  respondent,  A,  Arnold  Hannay, 


May  13,  14,  22, 1896. 


aB.i>iv.      ^ 

(P^Aock,  B.,  and  \ 
BniocJ.)        j 

teimo  Co.  OF  Australia  v,  Commissionsbs  op 
LetIiAnd  Revenue,  (a.) 

^■faad  revenue — Stamp  duty  —  Conveyance  on  sale — 
Share  in  a  Colonial  patent — Licence  to  use  patent^ 
'IPrvperty**^'*  Property  locally  situate  out  of  the 
TiiW  Kingdom  *'— Stamp  Act,  1891  (64  <fc  65  Vict. 
^  39),  8,  69,  euh'section  1. 

•^»  o^renncni  made  in  England  for  the  aale  of  a  share 

(«-)  Bsported  by  E.  G.  Stillwxll,  Esq.,  Barrister- 
ai-Law. 


in  a  Colonial  paient,  and  a  licence  to  use  the  patent  in  a 
specified  district  of  that  colony,  is  an  agreement  for  the 
&ale  of  an  interest  in  **  property  "  within  the  meaning  of 
ofaection  59,  euh-section  1,  of  the  Stamp  Act,  1891,  and 
therefore  is  liable  to  an  ad  valorem  stamp  duty  **cts  if  it 
were  an  actual  conveyance  on  sale.'*  Further,  that  euch 
patent  and  the  licence  to  vse  it  are  not  **  property  locally 
situate  out  of  the  United  Kingdom  **  within  the  meaning 
of  the  exception  in  that  sub-section* 

Case  stated  by  the  Commissioners  of  Inland 
Revenue  pursuant  to  the  13th  section  of  the  Stamp 
Act,  1891  (64  &  55  Vict.  c.  39). 

On  the  13th  day  of  November,  1896,  an  instrument, 
a  copy  of  which  was  annexed  to  and  formed  part  of 
this  case,  was  presented  on  behalf  of  the  Smelting  Co. 
of  Australia  (Limited),  the  appellants,  to  the  Com- 
missioners of  Inland  Revenue  under  the  provisions  of 
the  12th  section  of  the  Stamp  Act,  1891  (54  &  66  Vict, 
c.  39)  for  the  opinion  of  the  commissioners  as  to  the 
stamp  duty  with  which  the  instrument  was  charge- 
able. 

The  instrument  was  an  agreement  under  seal  for 
the  sale  of  the  several  rights  and  properties  specified 
in  the  schedule  thereto  annexed  under  eiirht  heads, 
and  was  dated  the  1st  day  of  August,  1895.  It  was 
made  between  the  Camden  Syndicate,  Limited,  of  the 
one  part,  and  the  appellants  of  the  other  part  It 
was  made  and  executed  in  England,  and  the  syndi- 
cate and  appellants  were  respectively  companies 
incorporated  under  the  Companies  Acts,  having 
registered  offices  and  carrying  on  business  in 
England. 

By  clause  1  of  the  instrument  it  was  agreed  that 
the  syndicate  should  sell,  and  the  appellants  should 
purchase,  the  rights  and  properties,  the  particulars 
whereof  were  specified  in  the  schedule  thereto  as  men- 
tioned above. 

By  clause  2  the  consideration  for  the  said  sale  was 
fixed  at  £300,000,  to  be  paid  and  satisfied  partly  in 
cash  and  partly  in  shares,  as  therein  mentioned. 

The  appellants  satisfied  the  commissioners  that  all 
the  rights  and  properties  mentioned  in  the  schedule, 
except  those  secondly  and  thirdly  tiierein  mentioned, 
came  within  one  or  other  of  the  exceptions  contained 
in  the  first  sub-section  of  the  69th  section  of  the 
Stamp  Act,  1891,  and  were  therefore  exempt  from  the 
duty  imposed  by  that  sub-section.  The  proportion 
of  the  consideration  attributable  to  the  rights  and 
properties  so  exempt  was  £260,000,  leaving  the  sum 
of  £60.000  attributable  to  the  risrhts  and  properties 
secondly  and  thirdly  described.  These  last  mentioned 
rights  and  properties,  as  appears  by  the  said  schedule, 
consisted  of  a  half-share  in  a  patent  which  had  been 
granted  in  New  South  Wales  to  Messrs.  Marsh  & 
Storer,  and  had  been  assigned  to  the  syndicate,  and 
also  a  licence  to  use  this  patent  in  a  particular 
district  of  the  colony  which  had  been  assigned  to  the 
syndicate. 

These  ri«rhts  and  properties  were,  by  an  indenture 
dated  the  26th  day  of  November,  1895,  and  executed 
in  Australia,  assigned  unto  the  appellants.  This 
indenture  was  stamped  in  accordance  with  the  law  of 
New  South  Wales  with  a  stamp  duty  of  £250,  being 
Colonial  stamp  duty  on  the  said  consideration  of 
£60,000.  A  copy  of  this  indenture  (which  recites  the 
licence  mentioned  in  the  second  paragraph  of  the 
schedule  to  the  agreement  and  also  the  assignment 
from  the  owner  of  the  patent  to  the  syndicate  of  one 
half -share  therein  mentioned  in  the  third  paragraph 
of  such  schedule)  was  made  part  of  this  case. 

The  commissioners  were  of  opinion  that  the  rights 
conferred  by  the  said  patent  and  licence  were 
respectively  interests  in  property  within  the  TneauiTiir 
of  section  69  (1)  of  the  Staii^  Act,  1891,  and  that 
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the  appellants  had  failed  to  qhow  that  the  same  oame 
within  any  of  the  olasBes  of  property  whioh,  under 
the  terms  of  the  said  sab-seotion,  were  excepted  from 
liability  to  duty  ihereander.  They  therefore  held 
that  the  instniment  was  ohargeable  under  the  same 
section  and  snb-seotion  with  the  duty  ohargeable 
under  the  head  '*  Oonveyance  on  Sale  **  in  the  first 
schedule  to  the  Stamp  Act,  1891,  and  they  therefore 
assessed  such  duty  at  £250,  being  58.  for  every  £50  of 
£50,000,  the  portion  of  the  total  consideration  which  was 
attributable  thereto  as  above  mentioned.  The  com- 
missioners were  also  of  opinion  as  to  the  rights  and 
properties  other  than  those  secondly  and  thir<uy  in  the 
in  the  schedule  described,  that  the  instrument  was  as 
an  agreement  under  seal  further  chargeable  under 
the  head  '*  Deed  of  any  kind  whatsoever  not 
described  in  this  schedule  "  in  the  first  schedule  to 
the  Stamp  Act,  1891,  with  the  additiontJ  duty  of  lOs. 
They  assessed  the  duty  thereon  accordingly,  and  the 
instrument  was  stamped  in  conformity  with  the 
assessment. 

The  questions  for  the  opinion  of  the  court  were : 
(1)  Whether  the  instrument  was  ohargeable  with  the 
duties  of  £250  and  lOs.  in  accordance  with  the  assess- 
ment of  the  commissioners ;  (2)  if  not,  with  what 
duty  the  instrument  was  chargeable. 

By  section  59,  sub-section  1,  of  the  Stamp  Act, 
1891  (54  &  55  ^ot.  0.  39),  it  is  provided  that  «  any 
oontraot  or  agreement  made  in  England  or  Ireland 
under  seal  or  under  hand  only,  or  made  in  Scotland, 
with  or  without  any  dause  of  registration,  for  the  sale 
of  any  equitable  estate  or  interest  in  any  property 
whatsoever,  or  for  the  sale  of  any  estate  or  interest  in 
any  property  except  lands,  tenements,  hereditaments, 
or  heritages,  or  property  locally  situate  out  of  the 
United  Kingdom  ....  shall  be  charged  with 
the  same  ad  valorem  duty,  to  be  paid  by  the  purchaser, 
as  if  it  were  an  actual  conveyance  on  sale  of  tiie 
estate,  interest,  or  property,  contracted  or  agreed  to 
be  sold." 

A,  r.  La^orence  (J,  W.  8t  L,  Leslie  with  him)  for 
the  appellants. — ^This  conveyance  is  not  liable  to  an 
€id  valorem  duty  under  section  59  of  the  Stamp  Act, 
1891.  Sub-section  1  is  a  new  provision  in  order  to 
meet  cases  where  agreements  are  treated  by  the 
parties  thereto  as  actual  conveyances  so  as  not  to 
necessitate  a  formal  conveyance.  Btit  in  this  case 
there  has  been  a  carrying  out  of  "the  agreement  by 
the  deed  of  26th  November,  1895,  which  was  stamped 
with  an  ad  valorem  duty.  It  was  never  intended  tnat 
the  duty  should  be  paid  twice  over,  which  is  what 
would  happen  if  the  contention  of  the  Crown  were 
right.  Even  if  the  patent  and  the  licence  to  use  it 
are  "  property,"  they  are  **  property  locally  situate 
out  of  the  United  Kingdom  "  within  the  exception 
n  sub-section  1.  These  words  apply  to  a  patent 
because  the  patent  is  only  operative  in  a  particular 
district.  By  the  Oolonial  Acts  (16  Vict.  No.  24  and 
61  Vict.  No.  3)  it  is  necessary  that  patents  should  be 
locally  registered.  The  patent  is,  therefore,  locally 
situate  in  New  South  Wales  and  the  licence  to  use  it 
must  also  be  locally  situate  there.  All  property  has 
some  local  situation.  Attorney- General  v.  BoutvenSt 
4  M.  &  W.  171,  see  judgment  of  Abinger,  C.B.,  at 
p.  191.  A  Uoenoe  in  itself,  however,  is  not  **  pro- 
perty "  at  all,  and  unless  coupled  with  a  grant 
confers  no  property  or  interest.  Heap  v.  Hartley, 
38  W.  B.  136, 42  Ch.  D.  461,  Limmer  AephalU  Paving 
Go,  V.  Commieeionere  of  Inland  Revenue^  20  W.  B.  610, 
L.  R.  7  Ex.  211.  A  patent  is  a  ** franchise"  within 
the  meaning  of  the  proviso  in  section  56  of  the 
Ck>unty  Courts  Act,  1888,  see  Reg,  v.  County  Court 
Judge  of  Halifax,  39  W.  B.  545,  [1891]  2  Q.  B.  263. 

air  B.  FirUay,  8.G.  {Danckwerta  with  him),  for  the 


respondents. — ^Both  the  patent  and  the  licence  to  use 
it  are  "  ftroperty  "  withm  the  meaning  of  section  59, 
sub- section  1.  In  Potter  v.  Commiseionere  of  Inland 
Revenue,  2  W.  B.  561,  10  Ex.  147,  23  L.  J.  Ex. 
345,  it  was  held  that  the  assignment  of  the  good- 
will of  a  business  was  a  conveyance  of  property, 
a  fortiori  a  licence  to  use  a  patent  would  be  pro- 
perty, and  in  many  cases  is  property  of  a  Tory 
great  value.  The  Limmer  AsphaUe  caee  is  not  in 
point ;  there  it  was  held  that  no  property  was  oon- 
veyed  because  the  company  had  no  ownership  in  that 
which  was  purported  to  be  conveyed.  Heap  ▼. 
Hartley  again  is  not  in  point;  there  it  was  only  held 
that  a  licensee  of  a  right  could  not  sue  in  hu  own 
name  for  an  infringement  of  such  right.  Farther, 
neither  the  patent  nor  the  licence  comes  within  the 
exception  **  locally  situate  out  of  the  United  King- 
dom." Those  words  refer  to  real  property  or  some- 
thing in  the  nature  of  it ;  but  a  licence  to  use  a 
patent  is  only  personal  property  to  be  enjoyed  in  a 
particular  locuity.  Personal  property  can  have  no 
locality,  and  therefore  a  patent  oan  have  no  local 
situation. 

A,  T,  Lawrence  replied. 

Cur%  adv.  vuU, 
May    22. — ^The   followiag    judgments    were   de- 
livered:— 

PoLiiOOK,  B. — ^The  question  raised  in  this  case  is 
whether  a  conveyance  of  a  sole  licence  to  exeroiBe  a 
Oolonial  patent  in  New  South  Wales,  and  of  a  half- 
share  in  the  patent,  is  the  subject-matter  of  stainp 
duty  under  section  59,  sub-section  1,  of  the  Stamp 
Act,  1891,  and  the  title  to  the  schedule  to  the  Act, 
whioh  relates  to  *'any  deed  for  the  conveyance  of 
property."  The  first  question  we  have  to  determine 
IS  whetiier  the  pat^it  and  licence  are  ''property." 
The  word  "property"  is,  of  course,  a  word  of  very 
general  meaning,  and  one  of  the  most  oomprehensive 
words  that  oan  be  used.  It  is  very  well  defined 
in  Stroud's  and  Sweet's  Dictionaries.  In  the  latter 
many  interesting  authorities  are  referred  to,  and, 
amongst  others,  Austin's  Jurisprudence,  voL  2, 
where  at  p.  477  an  attempt  is  made  to  define 
"property."  There  are  deoided  cases,  however, 
which  I  tbvDik  show  that  the  patent  and  licence  are 
"  property"  within  the  meaning  of  this  statute.  In 
BirchaU  v.  Pugin,  23  W.  B.  923,  L.  B.  10  C.  P.  397, 
it  was  held  that  a  judgment  debt  was  "property" 
recovered  within  the  meaning  of  section  28  of  the 
Solicitors  Act,  1860  (23  &  24  Yiot.  o.  27).  And 
certainly  if  it  were  asked  whether  a  person  who  had 
bought  this  licence  had  an  interest  that  oould  bfl 
call^  property  in  the  ordinary  meaning  of  laymen, 
there  oomd  be  no  doubt  about  it.  In  Patter 
V.  Commimonere  of  Inland  Revenue,  it  was  held 
that  the  goodwill  of  a  business  was  property. 
It  has  frequently  been  said  by  judges  that  in  con- 
struing Bevenue  Acts  the  popidar  sense  of  wordi 
rather  than  the  strict  1^^  meaning  ought  tc 
be  looked  at,  and  the  reason  for  that  is  obvious 
The  object  of  these  taxinp^  Acts  has  nothing  to  d< 
with  the  strict  legal  meaning  of  words,  except  whei 
the  words  used  are  terms  of  art,  such  as  woros  whid 
describe  an  estate  in  real  property,  or  other  teohnica 
terms  whioh  are  peculiar  to  the  English  law.  Th 
proposition  is  very  well  put  in  Maxwdl  on  the  Inter 
pretation  of  Statutes  at  p.  29,  where  it  is  said :  "  T 
arrive  at  the  real  meaning,  it  is  always  necessary  t 
get  an  exact  conception  of  the  aim,  scope,  and  objec 
of  the  whole  Act " ;  and  at  p.  77  it  is  said  that,  **  I 
dealing  with  matters  relating  to  the  general  publu 
statutes  are  presumed  to  use  words  in  their  populi 
sense,  uH  loquitur  vulgus"  Two  oases  were  cited  i 
show  thattms  lioenoe  could  not  be  called  '*  property; 
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Lt  MuMkeU  ▼.  nm,  9  L.  J.  G.  P.  201,  5  Bing.  N.  0. 
6M,  whioh  WM  a  yery  teohnical  case,  the  question 
WM  whether  the  plaintiff  had  saoh  an  interest  in  land 
m  would  enable  him  to  sue  in  trespass ;  and  in  that 
paiticnlar  case  it  was  held  that  a  mere  lioenoe  did 
not  oooTey  such  a  right  as  to  enable  the  plaintiff  to  sue 
in  trespass.  Upon  that  ease  was  f  onnded  the  decision 
of  Heap  ▼.  Hartley,  where  it  was  held  that  an  exolusiye 
lioenee  ia  leave  to  do  a  thing  and  a  contract  not  to 
aQow  anyone  else  to  do  it ;  but  that,  unless  coupled 
with  a  grant,  it  confers  no  interest  or  property  in 
the  thing,  and  the  licensee  has  no  title  to  sue  in 
his  own  name.  That  decision  is  exactly  on  the 
same  lines  as  MuakeU  v.  Hill,  and  they  both  depend 
on  technical  rules  of  law,  which  in  no  way  assist 
one  in  coming  to  a  conclusion  as  to  what  is  the 
meaning  of  we  word  "property"  in  this  section. 
Speaking  for  myself.  I  am  clearly  of  opinion  that, 
looking  at  the  object  and  scope  of  this  statute,  the 
word  *'  property  "  does  include  this  Uoence. 

nen  we  oome  to  the  question  whether  it  is  "  pro* 
perty  locally  sitaate  out  of  the  United  Kingdom."  It 
IS  well  known  that  there  can  be  no  locality  of  a  debt. 
It  is  said  that  the  person  of  the  creditor,  whereyer  he 
may  be,  draws  to  him  the  debt.  The  subject  has 
beoi  Tery  learnedly  discussed  in  seyeral  decisions  in 
file  eocleaiastical  courts  when  discussing  the  question 
of  where  probate  can  be  obtained.  But  that  law  is 
sot  applicable  to  the  present  case,  and  the  only 
qaestion  is.  Can  this  licoice  be  said  to  be  property  in 
itsdf  which  is  locally  situate  out  of  the  TTnited  King- 
dom? 

The  expression  "locally  situate"  seems  to  me 
deaiiy  to  oe  applioable  properly  to  lands,  tenements, 
hereditaments,  or  heritages,  and  there  may  be  some 
otiker  propgrty  efuadem  generis  {quasi-re&l  property, 
as  it  has  been  sometimes  called)  which  may  fitly  be 
and  to  be  locally  situate  out  of  the  United  Kingdom ; 
aai  therefore  those  words  "  locally  situate "  are 
■eeeasary  for  the  purpose  of  carrying  out  the  object 
of  the  Act.  But  I  do  not  think  that  the  expression 
^'looaOy  sitnate"  applies  to  a  thing  which  in  truth 
■id  fact  has  no  lo<»lity.  In  the  result,  therefore, 
I  hsva  come  to  the  conclusion  that  this  particular 
fieoioe  is  "property,"  and  is  therefore  the  subject- 
■atter  of  this  stamp  duty,  and  that  it  is  not  property 
vUeh  is  locally  situate  so  as  to  be  within  the  excep- 


BiiTCB,  J. — ^I  am  of  the  same  opinion.  I  think 
ftat  the  benefit  of  a  sole  licence  to  use  a  patent  in 
a  ■p>fHS*Mi  disbict  is  an  interest  in  property  within 
&t  availing  of  the  section.  The  authorities  cited  by 
ny  kamad  brother  are,  I  think,  sufficient — if,  indeed, 
— tlhwittw  are  needed — to  establish  that  the  words 
"aoy  property  whatsoeyer,"  used  in  the  enaction 
part  CI  section  d9,  are  wide  enough  to  include  such 
'  ~    I  as  those  in  question. 

stber  the  interest  of  the  appellants  in  improye- 
in  the  patent  which  may  be  hereafter  patented 
ii  an  interBst  m  property  may  be  open  to  doubt,  but 
it  is  not  necessary  to  decide  that  point.  Then  arises 
fta  qnestion  whether  the  interest  of  the  appellants  in 
fka  fibenoe  and  patent  comes  within  the  exception. 
I  think  it  does  not.  The  words  "  lands,  tenements, 
sad  hereditaments "  in  the  exception  aroused  with 
Brfsenoe  to  land,  and  interests  arising  out  of  land ; 
4ay  are  "J^gK^^  law  terms,  and  are  used  to  include 
all  sDch  rights  arising  out  of  land  as  are  known  to, 
ttd  rscogiiiised  by,  English  law.  The  word  "  heritage  " 
ia  tetm  of  the  real  property  law  of  Scotland,  and  I 
Skmk  tbat  it  is  used  m  ike  section  to  include  all  such 
anaing  out  of  land  as  are  known  to,  and 
'  led  by,  the  law  of  that  country.  But,  lest  in 
Willi  rights  o!  property  b^ond  the  United  ^ 


Kingdom  the  terms  of  the  law  of  England  and  Scot- 
land should  not  be  oomprehensiye  enough  to  include 
riffhts  arising  out  of  land  recog^ed  by  other  systems 
of  law,  the  word  "  property  "  is  added  to  the  excep- 
tion. I  think  that  the  word  "property"  in  the 
exception  is  used  to  indicate  rights  of  the  same  class 
and  description  as  the  preceding  words.  The  words 
"  locally  situate "  goyem  the  whole  exception,  and 
shew  that  the  legulature  is  dealing  only  with  such 
rights  of  property  as  issue  out  of  land  or  are  con- 
nected with  tne  user  or  enjoyment  of  land,  and  so 
may  be  said  to  haye  a  local  situation.  What  is 
manifestly  intended  is  to  exempt  such  property  as  is 
known  to  jurists  as  immoyable  property,  if  situate 
out  of  the  United  Kingdom. 

Appeal  dismissed,  and  judgment  for  the  respondents. 

Solicitors  for  the  appellants,  Ince,  Colt,  &  Ince, 

Solicitor  for  the  respondents,  Solicitor  of  Inland 
Revenue, 


IN   BANKEUPTOT. 


Aug.  4,  1896. 


Q.  B.  Diy.  \ 

( Yaughan  Williams  and  | 

Wright,  JJ.  ) 

In  re  Nbwton. 
Ex  parte  National  Pboyinoial  Bank,  (a.) 

Bankruptcy — Proof— Secured  creditor — Amendment  of 
valuation  of  security — Bankruptcy  Act,  1883  (46  cfc  47 
Vict.  c.  52),  Schedule  II,  rr.  11,  12  (a),  13. 

By  the  Bankruptcy  Act,  1883,  Schedule  II,  r,  11 : 
**  If  a  secured  creditor  does  not  either  realize  or  sur-^ 
render  his  security,  he  shaU  .  .  .  state  in  his  proof 
.     .     .    the  value  at  which  he  assesses  it,** 

By  rule  12  (a) :  "  Where  a  security  is  so  valued,  the 
trustee  may  at  any  time  redeem  it  on  payment  of  the 
assessed  value,** 

By  rule  13 :  "  Where  a  creditor  has  so  valued  his 
security,  he  may  at  any  time  amend  the  valuation  and 
proof  on  showing  ,  ,  ,  that  the  security  has  ,  ,  ,  in-' 
creased  in  value,** 

The  creditor  in  this  case  stated  in  his  proof  the  value 
at  which  he  assessed  his  security.  The  security  increased 
in  value,  and  the  trustee  tendered  to  the  creditor  the 
amount  at  which  he  had  assessed  it.  The  creditor  refused 
the  offer,  and  moved  to  amend  the  valuation  and  proof. 
The  trustee  opposed^  on  tJie  ground  that  he  had  redeemed 
the  security  by  tender  of  its  assessed  value. 

Held,  that  tender  was  not  equivalent  to  payment; 
therefore  the  security  had  not  hten  redeemed,  and  the 
creditor  still  had  a  right  to  amend. 

Appeal  by  the  trustee  in  bankruptcy  against  a 
decision  of  his  honour  Judge  Austin  in  the  County 
Court  of  Bristol,  allowing  the  bank  to  amend  their 
proof. 

The  receiying  order  was  made  upon  the  10th  of 
December,  1894. 

Upon  the  9th  of  August,  1895,  the  bank  proved  for 
£517  15s.  7d.,  stating  that  they  held  as  security  a 
policy  on  the  debtor's  life  for  £500,  and  valuing  the 
same  at  £10. 

Upon  the  10th  of  December,  1895,  the  debtor  died, 
and  upon  the  21st  of  December:  the  trustee  tendered 
the  £10  to  the  bank,  which  they  refused  to  accept. 

Upon  tiie  9th  of  January,  1896,  the  bank  served 
notice  of  motion  upon  the  trustee  for  leaye  to  amend 
their  proof  by  increasing  the  valuation  of  their 
security  to  £500.  The  motion  was  heard  before  Judge 

(a.)  Beported  by  P.  M.  Fbancke,  Esq.,  Barrister- 
at-Law. 


64 


THE  WEEBXY  REPORTER.       [not.8i.i89..]      VoL  XLT. 


High  Coubt. 


In  eb  Newton.— Ceaiq  v.  Cbaio  and  Hahp. 


HiaH  CJouET. 


AuBtin  on  the  7tli  of  Febraary,  wlien  his  honour  gave 
the  bank  leave  to  amend. 
The  trustee  appealed. 

Muir  Mackenzie,  for  the  appellant. — The  tender  by 
the  tmstee  of  the  assessed  value  of  the  security  v^'as 
equivalent  to  payment,  and  amendment  cannot  be 
allowed  after  the  trustee,  in  the  exercise  of  his  right 
of  redemption,  has  paid  the  assessed  value  of  the 
security :  Ex  parte  Norris,  Tn  re  Sadler,  35  W.  R.  19, 
17  a  B.  D.  728. 

Beed,  Q,C.,  and  WeatkerJey,  for  the  respondent, 
were  not  called  upon. 

Yaughan  Williahs,  J.— I  am  of  opinion  that  the 
decision  of  the  learned  county  court  judge  was  per- 
f  ectly  right.    The  question  depends  entirely  on  the 
construction  of  rule  13,  schedule  II.,  of  the  Bank- 
ruptcy Act,  1883,  which  provides  that  a  creditor  who 
has  valued  his  security  may  '^at  anytime"  amend 
his  valuation  and  proof.    Now,  Lord  JSsher,  M.B.,  in 
Ex  parte  Norria,  In  re  Sadler,  pointed  out  that  the 
woros  *'  at  any  time  "  must  be  subject  to  some  limi- 
tation, because,  he  says,  "  it  is  impossible  to  suppose 
that  after  the  trustee  has  paid  the  amount  of  the 
valuation  and  has  thus,  on  behalf  of  the  general 
body  of    creditors,    become    the   purchaser    of   the 
security,  the  creditor  can  undo  all  that."    He  goes 
on :   "1b  there  any  other  implied  limitation  ?    I  think 
that  there  may  be  another  with  reference  to  the  right 
which  by  clause  (c)  of  rule  12  is  given  to  the  creditor 
to  require  the  trustee  to  elect  whether  he  will  redeem 
the  security.    But  no  such  limitation  applies  to  the 
present  case,  for  the  conditions  which  give  rise  to 
that  right  of  election  do  not  exist.    Therefore  the 
only  limitation  which  could  apply  is  this :  that  after 
the  trustee  has  paid  the  amount  at  which  the  security 
has  been  valued  by  the  creditor,  the  creditor  cannot 
re-open   the  transaction."      In  the  case  before  us 
we  have  to  say  whether  such  time  has  elapsed  or 
such  events  have  happened  as  to  deprive  the  creditor 
of  his  right  of  amendment,  having  regard  to  the 
lioiitation  laid  down  in  the  Court  of  Appeal.    In  my 
judgment  nothing  of  the  sort  has  happened.    It  is 
not  denied  that  there  has  been  no  payment  by  the 
trustees  of  the  amount  at  which  the  security  was 
valued,  but  it  is  said  that  there  has  been  a  tender  of 
the  amount,  which  is  equivalent  to  payment.    I  may 
point  out,  however,  that  the  distinction  between  thu 
case  and  Ex  parte  Norris,  In  re  Sadler  is  a  very  fine 
one,  because  there  the  trustee  wrote  to  the  creditor's 
solicitors  giving  notice  that  it  was  his  intention  to 
redeem  the  policy  valued  in  the  creditor's  proof,  and 
unless  the  additional  fact  relied  on  here  as  taking 
away  the  creditor's  right  to  amend — namely,  that  the 
notice  to  redeem  was  coupled  with  a  tender  of  the 
amount  at  which  the  policy  was  valued — makes   a 
difference,  there  is  none.    I  do  not  think  that  addi- 
tional fact  ought  to  make  any  difference  whatever. 
I  think  the  Court  of   Appeal  meant  to  say,  as  a 
matter  of  principle,  that  tne  rule  ought  to  be  so  con- 
strued as  to  give  the  creditor  the  right  to  amend, 
unless  by  something  which  has  happened  the  position 
of  the  trustee  and  the  creditor  has  oecome  so  altered 
that  the  rights  of  the  parties  concerned  may  be  con- 
sidered to  be  fixed  on  the  basis  of  the  idteration. 
That  would  be  so  where  the  trustee  had  paid  the 
creditor  the  amount  at  which  his  security  had  been 
valued;  but  it  is  not  so  here.    It  is  perfectly  clear 
that  the  Legislature  did  not  mean  Uiat  the  mere 
fact  that  the  creditor's  security  had  increased   in 
value  since  his  valuation  of  it,  should  take  away 
his  right  to  amend;    because,   by  the  very  terms 
of  rule  (&),  he  may  amend  on  showing  to  the  satis- 
faction of  the  trustee  or  the  court  tlut  his  security 


had  increased  in  value  since  its  previous  valuation.  It 
is  suggested  that  the  Legislature  intended  there  should 
be  an  unseemly  race  of  this  sort  between  trustee  and 
creditor — ^that  the  trustee,  on  hearing  of  the  death  of 
the  insured  person,  could  rush  off  to  the  bank,  tender 
the  amount  at  which  the  policy  had  been  valued,  and 
require  them  to  hand  over  their  security.  I  cannot 
think  that  the  Legislature  intended  anything  of  the 
kind.  The  creditor  has  a  right  to  amend  until  the 
amount  at  which  he  has  valued  his  security  has  not 
only  been  tendered  to  him,  but  accepted  by  him.  I 
may  add  that  I  am  very  much  inclined  to  donbt 
whether  tender  and  acceptance  tog^ether  would  be 
sufficient  to  take  away  the  creditor's  right  to  amend 
if  he  did  not  know  the  true  facts  at  the  time  he 
accepted  the  amount  tendered. 
I  am  of  opinion  that  this  appeal  fails. 

Weight,  J.,  concurred. 

Appeal  dismiaaed  ;  leave  to  appeal  refused. 

Solicitors  for  the  appellant,  Meredith,  Roberta,  & 
Mills,  for  Sibley  &  Dickenson^  Bristol. 

Solicitors  for  the  respondents,    Wilde,    Berger,  & 
Moore, 


^^•^Mvfr^!'"'"^'^'}      April 27;  May 4. 1896. 
Ceaig  v.  Ceaig  and  Haicp.  (a.) 

Pracft'cc — Divorce — Sequestration — Damages  tigainst  co- 
respondent — Interest  of  co-respondent  in  setUement— 
Motion  against  the  trustees. 

The  right  of  sequestrators  to  attach  moneys  alleged  to 
he  Jield  by  third  persons  for  the  judgment  debtor,  hut 
denied  by  them  to  he  so  hdd,  cannot  be  determined  upon 
a  motion  in  the  suit  to  which  tJie  third  persons  are  net 
parties,  unless  they  appear  and  submit  to  the  jurisdiction 
of  the  court. 

So  held,  on  a  motion  by  sequestrators  against  the 
trustees  of  a  co-respondents  marriage  settlement  to  enforce 
payment  of  damages  ordered  to  be  paid  by  the  co- 
respondent  to  the  petitioner  in  a  suit  for  dissolution  of 
marriage. 

Motion  against  the  trustees  of  the  co-respondent's 
marriage  settlement  to  show  cause  why  they  should 
not  pay  into  court  the  sum  of  £50.  The  petitioner, 
on  the  11th  of  March,  1892,  obtained  a  deoree  nisi 
against  the  respondent  for  the  dissolution  of  hii 
marriage  with  her  on  the  ground  of  her  adultery  with 
the  co-respondent,  and  the  co-respondent  was  ordered 
vrithin  fourteen  days  to  pay  to  the  petitioner  the 
sum  of  £50,  damages  assessed  by  the  jury.  On  the 
8th  of  November,  1892,  this  decree  was  made 
absolute.  The  said  sum  of  £50  was  not  paid  by  the 
co-respondent,  and  on  the  27th  of  March,  1896,  a 
writ  of  sequestration  was  issued  against  his  property. 
On  the  1st  of  April,  1896,  it  was  ordered  by  the 
President,  on  the  ex  parte  application  of  the  seques- 
trators, that  James  Edward  Wilkin  and  Gharitf 
Josiah  Etherington,  the  trustees  of  an  indenture  oi 
settlement  dated  the  10th  of  February,  1887,  dt 
verify  by  affidavit  the  funds  or  sums  due  or  to  aocnM 
due  to  the  co-respondent  Horatio  Hamp  in  theii 
hands,  and  that  they  be  restrained  until  after  thi 
20th  day  of  April,  1896,  or  further  order.  Iron 
paying  the  same  or  any  part  thereof,  either  to  th 
said  co-respondent  or  on  his  account,  and  that,  unles 
cause  be  shown  on  the  20th  of  Anril,  1896,  the  sail 
sums  due  or  to  become  due  be  paioi  into  oonit.    Tfa 

(a.)  Beported  by  J.  Geeaed  Laino,   Esq.,  Bar- 
rister-at-Law. 
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time  lor  ahowing  cause  wm  extended  to  the  27th  of 
ilpriL 

April  2^.^Inderunck,  Q.C.,  and  Chuhb,  for  the 
inutees  of  the  settlement,  showed  oaose. 

Bojifordy  Q.C.,  and  Whinney^  for  the  sequestrators. 

Cur,  adv.  vult. 

May  4. — Babubs,  J.,  after  stating  the  facts,  said : — 
When  the  oase  was  argued  before  me  two  points  were 
raised  on  behalf  of  the  trustees  of  the  said  settlement. 
Fiitt,  that  the  court  had  no  power  to  make  an  order 
against  them  in  this  suit  on  motion ;  and,  secondly, 
that,  aooording  to  the  terms  of  the  settlement  and  m 
the  eveDta  which  had  happenedi  the  trustees  could 
not  be  compelled  to  pay  any  moneys  to  or  for  the  co- 
teqxxndent  in  disdiarge  of  liabilities  contracted  or 
ineuned  by  him.  The  trustees  are  trustees  under  an 
indentnie  dated  the  10th  of  February,  1887,  made  be- 
tween the  oo-reepondent  and  trustees  in  pursuance  of 
the  "  Hamp's  Estate  Act,  1868,"  and  certain  orders  in 
Chanoery  by  which  the  trustees  were  to  stand  pos- 
sessed of  certain  funds  upon  certain  trusts  for  the 
benefit  of  the  co-respondent,  for  his  wife,  and  for  his 
diildren,  and  in  default  of  children  as  in  the  indenture 
dedaied.  And  the  indenture  contained  certain 
powers  and  provisions,  and  amongst  them  a  provision 
upon  which  the  tnurtoes  relied  in  support  of  the 
seoond  point  above  mentioned. 

It  was  admitted  that  the  trustees  have  in  hand  at  the 
prcaonttime£21 14s.  Id.  representing  income  of  the  said 
trast  funds,  and  that  further  sums  would  be  received 
by  them  from  time  to  time  in  respect  of  income  of  the 
SMd  trsst  funds.  The  co-respondent  was  married  in 
December,  1892.  The  attempt  is  made  by  this  motion 
in  a  suit  to  which  the  trustees  are  not  parties  to 
eompel  them  to  pay  to  the  sequestrators  £50  out  of 
the  meome  which  it  is  alleged  that  the  co-respondent 
should  receive  under  the  settlement.  The  trustees 
aOege  that  under  the  circumstances  which  have 
h^pesied  the  co-respondent  is  not  entitled  to  receive 
any  mcouy  from  them,  and  the]^  dispute  the  right  of 
tiie  sequestrators  to  proceed  against  tkem. 

No  argument  in  support  of  the  application  of  the 
seynwlisrors  on  prinoiple  was  addressed  to  me,  but 
sooae  cxf  tibe  cases  which  I  will  later  on  refer  to  were 
BMntraned.  If  there  had  been  no  cases  in  which  the 
sebjeet  had  been  considered  I  should  have  been  of 
opniioii  that  upon  principle  the  right  of  sequestrators 
to  attach  monejrs  alleged  to  be  hdd  by  third  persons 
lor  tlfte  judgment  debtor  but  denied  by  them  to  be  so 
heid  eoold  not  be  determined  upon  a  motion  in  a  suit 
to  whadi  the  third  persons  are  not  parties  unless  they 
tsppBBx  and  submit  to  the  jurisdiction  of  the  court. 
OQch  third  persons  are  entitled  to  have  their  liability 
deftennined  in  the  usual  vray,  in  which  it  would  he 
dealt  with  in  an  action.  But  the  matter  has  been 
eonaidered  in  many  cases.  In  the  year  1827  the  case 
of  Jckason  v.  ChippindaUt  2  Sim.  55,  came  before 
Sfaadwell,  Y.C.  All  the  earlier  cases  were  then 
eaiefiiDy  examined  and  discussed  in  argument,  and 
amaii^;st  them  Frandyn  v.  Oolhotmt  8  Swanston  276, 
where  the  debt  seems  to  have  been  admitted,  and  an 
order  was  made  partly  in  a  certain  intendeader  action, 
see  2  Bbaik,  p.  60  note  (i.) ;  Simmonde  v.  Lard  Kinnaird, 
4  Yes.  735,  where  a  Inll  for  discovery  and  account 
MBinet  bankers  who  were  alleged  to  have  moneys  of 
tte  plaintiff's  debtors  in  their  hands  was  filed  and 
argiked  on  demurrer.  In  his  judgment  Shadwell,  Y.O., 
ttys,  2  8im.  p.  64 :  « I  find  no  instance  in  which  the 
cuiirt  lias  compelled  a  third  party  to  pay  in  a  choae  in 
without  a  bill,  where  any  reeistanoe  has  been 
t  by  the  holder  of  the  cho9e  in  acUon.^^  The  later 
ave  WiUon  t.  Metcaife,  1  Beav.  263 ;  Criepin  v. 
17  W.  &.  635,  L.  B.  1  P.  &  D.  622 ;  Manton 


V.  Manton,  40  L.  J.  Ch.  93, 19  W.  B.  Oh.  Dig.  88 ;  Sktde 
V.  Hulme,  30  W.  B.  28,  18  Oh.  D.  653;  Claydon  v. 
Finch,  L.  B.  15  Eq.  266,  21  W.  B.  Dig.  146 ;  and 
Miller  v.  HuddUstone,  31  W.  B.  138,  22  Oh.  D.  233; 
and  the  result  of  examining  these  is  that  there  appears 
to  be  no  case  in  which  an  order  was  made  to  ^oroe 
a  sequestration  against  third  persons,  who  disputed 
their  liaUlity  to  &e  debtor,  on  motion  in  a  suit  to 
which  they  were  not  parties. 

The  present  proceeding  is  not  taken  under  Order  45 
B.  S.  G.,  and  I  was  not  asked  to  consider  whether 
that  order  can  be  used  in  this  divorce  suit  to  enforce 
proceedings  against  the  trustees ;  but  I  may  observe 
that  under  that  order,  if  the  garnishee  disputes  his 
liability  to  the  judgment  debtor  his  liability  is  not 
determined  on  motion,  but  an  order  is  made  that  any 
question  necessary  for  determimn|;|f  his  liability  be 
tried  or  determined  in  any  manner  m  which  any  issue 
or  question  in  an  action  may  be  tried  and  determined, 
rules  3  &  4  of  order  45. 

I  am  of  opinion,  therefore,  that  the  trustees  are 
entitled  to  have  the  orders  of  the  Ist  of  April  and 
those  continuing  that  order  against  them  discharged. 
I  express  no  opinion  upon  the  merits  of  the  second 
questionraised  oy  the  trustees,  which  depends  upon 
uie  construction  of  the  settlement,  and  perhaps  may 
have  to  be  argued  in  other  proceedings,  possibly  in 
the  Ohancery  Division,  where  the  terms  of  the 
settlement  can  be  convenientiv  considered. 

Leave  to  appeal  was  refused. 

Solicitor  for  the  sequestrators,  F.  A,  R»  Doyle, 

Solicitors  for  the  trustees,  Whiiehowe  db  Ethering^ 
ton. 


Igoujse  of  TLtyCtm, 


(Bngknd.)f  June  18.  1896. 

Lock  v,  Quebnslaitd  Inyestmbnt  and  Lakd 
mobtgaqb  oo.  (limited),  (a.) 

Company — Shares — Shares  paid  up  in  advance  of  cdUs 
— Payment  of  interest  out  of  capital  as  such  prepay^ 
ments^Companies  Act,  1862  (25  &  26  Vict,  c.  89), 
s,  14,  Table  A,  clause  7. 

Where  one  of  the  articles  of  association  of  a  company 
authorized  the  directors  to  receive  payment  from  any 
shareholder  of  the  whole  or  any  part  of  the  amount 
remaining  unpaid  on  any  shares  held  by  him  upon  such 
terms  as  they  thought  fit,  and  also  to  pay  out  of  the 
capital  of  the  company  interest  on  sums  paid  up  on  shares 
in  advance  of  calls, 

Held,  that  the  above  oHide,  being  in  substance  Table 
A,  clause  7,  of  the  Companies  Act,  1862,  was  not  ultra 
vires ;  tJuU  advances  olkained  from  shareholders  under 
it  were  in  the  nature  of  a  debt  due  to  an  ordinary 
creditor  of  the  company  ;  and,  consequently,  it  was  law- 
fuL  to  pay  t?^  stipukUed  interest  out  of  capital,  though 
the  company  had  made  no  profits. 

Decision  of  Oourt  of  Appeal  (44  W.  B.  257,  [1896] 
1  Ch,  397,  affirmed. 

This  was  an  appeal  by  the  plaintiff  from  an  order 
of  the  Oourt  of  Appeal  (landley.  Smith,  and  Kay, 
L.JJ.),  reported  44  W.  B.  257,  [1896]  I  Oh.  397,  which 
affirmed  a  decision  of  Stirling,  J. 

The  facts  are  set  out  at  length  in  the  report  in  the 
court  below,  and  raised  the  question  whether  articles 
of  association  of  a  company  can  lawfully  authorise 

(a.)  Bepoited  by  0.  H.  Gaaftok,  Esq.,  Barrister- 
at-Law. 
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directors  to  pay  interest  oat  of  capital  to  sharebolden 
who  have  prepaid  their  ahares  in  full  in  advance  of 
calls. 

There  had  been  no  profits  d«ring  the  year. 

The  article  empowering  the  directors  so  to  do  was 
substantially  Table  A,  Saxaie  7,  of  the  Companies 
Act,  1862. 

The  Court  of  Appeal  held  that  the  company  was 
entitled  to  pay  interest  out  of  capital  on  the  amount 
prepaid. 

Millar,  Q.O,^  and  Brodie  Oooper,  tor  the  appellant. 
— ^The  clause  was  tiUra  virea.  These  shareholders 
cannot  be  considered  as  outside  creditors:  DoUe  ▼. 
Martin,  11  L.  B.  Ir.  371,  32  W.  B.  Dig.  36,  is  dis- 
tinguishable. 

They  referred  to  Oorefum  Chid  Mining  Co,  v,  Boper, 
41  W.  B.  90,  [1892]  A.  C.  125  ;  Trevor  v.  Whitwarth, 
36  W.  B.  145,  12  App.  Cas.  409 ;  McDougaU  v.  Jersey 
Imperial  Hotel  Co.,  12  W.  B.  1142,  2  H.  &  M.  528 ; 
In  re  Sharpe,  40  W.  B.  241,  [1892]  1  Ch.  154. 

Graham  Hcutings,  Q.C.,  and  C.  E,  E.  Jenkina,  for 
the  respondents,  were  not  called  upon. 

Lord  Halsbxtbt,  L.C. — ^I  have  heard  with  sur- 
prise that  some  difficulty  has  been  supposed  to  arise 
with  regard  to  the  true  construction  of  the  statute  to 
which  nierence  has  been  made  in  this  case.  It 
appears  to  me  that,  applying  the  ordinary  principle  of 
construing  statutes  in  the  usual  way,  by  giving  to 
each  member  of  a  sentence  its  true  and  ordinary 
meaning,  there  is  no  difficulty  in  the  proper  decision 
of  this  case. 

The  language  of  the  7th  dause  of  Table  A 
seems  to  me  not  susceptible  of  any  doubt  at  all. 
Whatever  might  have  been  areued  with  reference  to 
what  has  been  called  the  general  law  without  Table  A, 
or  without  that  portion  of  it  to  which  reference  has 
been  made,  I  confess  I  do  not  think  it  very  material 
to  consider ;  because,  to  my  mind,  the  insertion 
of  Table  A  with  the  7th  clause,  giving  a  sanction 
by  the  Legislature  to  an  arrangement  which  is 
exactly  the  same  as  tiie  present  arrangement  in  prin- 
ciple, and  indeed  almost  in  words,  seems  to  me  to 
remove  all  doubt  whatever  from  this  matter.  The 
relation  between  a  company  and  the  members  is  intel- 
ligible enough,  and,  but  for  the  example  given  in 
Table  A,  some  of  the  argpiments  that  we  have  heard 
might  have  found  some  place.  I  suppose  it  was  by 
reason  of  there  being  a  doubt  in  the  minds  of  the 
Legislature  as  to  whether  or  not  that  would  be  con- 
sidered to  be  a  legitimate  arrangement  that  the  7th 
dause  was  expressly  inserted.  Whatever  may  be 
the  meaning  of  it,  or  whatever  reason  the  Leg^- 
lature  may  have  had  for  placing  it  there,  there  it  is, 
and  to  argue  that  it  is  ultra  virea  to  do  that  which  the 
Leeislature  has  expressly  sanctioned  in  the  example 
it  has  given  of  articles  of  association  in  the  statute 
itself,  seems  to  me  to  be  somewhat  absurd. 

Of  course,  if  vou  can  introduce  into  the  language 
which  the  Legislature  has  used  other  language  which 
woidd  have  a  dtfiPerent  eSeot  (and  that  has  been 
practically  the  argument  addressed  to  your  lordships), 
you  mav  turn  any  statute  or  any  section  of  any 
statute  mto  an  absurdity.  But  Table  A  and  the 
7th  clause  expressly  say  that  "the  directors  may,  if 
they  think  fit,"  make  such  an  arrangement  as  has 
here  been  made ;  and  every  effort  to  turn  those  plain 
words  into  something  else  has  resulted,  on  the  purt  of 
the  learned  counsel  who  argued  it,  in  an  admission 
that,  without  the  addition  of  some  words,  they 
cannot  get  into  that  7th  clause  that  which  their 
argument  requires. 

Then  it  remains  that  that  is  an  arrangement  which 
the  Legislature  has  sanctioned  in  the  case  of  Table  A, 


and  the  statute  expressly  gives  that  as  an  example  of 
what  may  be  done  unless  the  company  think  proper 
to  adopt  articles  of  their  own.  In  this  case  they  have 
adopted  articles  of  their  own  which  have  precisely 
the  same  eflbct.  Under  these  droumstanoes  it  appears 
to  me  that  it  is  an  undue  compliment  to  the  doubts 
which  have  been  suggested  to  ao  more  than  say  that 
I  entirdy  concur  in  every  word  of  the  judgment  of 
FitsGibbon,  L.J.,  in  Lidand  (in  Dale  v.  Martin),  and 
in  every  word  of  the  judgment  of  Lindley,  L.J.,  ia 
thepresent  case. 

The  only  commentary  I  am  disposed  to  make  is 
that  Lindley,  L.J.,  does  seem  to  suggest  that  the 
words  are  not  absolutdy  apt  for  the  purpose.  With 
the  greatest  deference  to  his  lordship,  I  do  not  concur 
in  that  opinion.  It  seems  to  me  uiat  the  words  are 
very  plain  and  apt  for  the  purpose  for  which  they  arede- 
signed  by  the  Legislature,  and  it  would  be,  to  my  mind, 
a  most  perverse  proceeding  to  construe  these  words 
in  any  d^erent  sense,  because  by  some  improper  use 
of  the  power  thus  given  it  might  be  made  mischievous 
in  its  operation.  If  it  were  mischievous  in  its  opera- 
tion and  necessarily  mischievous  in  its  operation  it 
would,  to  my  mind,  be  no  argument,  if  the  statute 
has  expressly  authorized  the  thing  to  be  done.  But, 
as  a  matter  of  fact,  what  has  been  done  in  this  par- 
ticular case  is  admitted  to  have  been  done  perfectly 
bona  fide,  and  with  no  such  abuse  as  it  has  been 
pointed  out  might  result.  What  the  case  would  be  if 
any  directors  thought  proper  to  abuse  the  power  so 
given  for  the  indirect  purpose  of  doing  that  which 
the  statute  forbids,  it  is  not  necessary  to  consider, 
because  that  question  does  not  arise  here.  It  appears 
to  me  that  the  argument  is  reduced  to  this :  th%t 
because  a  particular  provision  is  capable  of  bdng 
misused,  altiiough  the  Legislature  has  sanctioned  the 
use  of  it,  therefore  your  lordships  are  called  upon  to 
repeal  the  statute,  and  to  say  that  the  legitimate  and 
proper  use  should  not  be  permitted.  That  seems  to 
me  to  be  a  view  which  is  wholly  inadmissible. 

I  therefore  move  your  lordships  that  this  appeal  be 
dismissed  with  costs. 

Lord  HBsaOHELL. — ^I  am  of  the  same  opinion,  and  I 
shall  trouble  your  lordships  with  very  few  words, 
because  I  entirely  a^ree  with  my  noble  and  learned 
friend  that  the  case  is  a  particularly  dear  one. 

It  is  not  susceptible  of  contention  that  to  do  what 
clause  7  of  Table  A  provides  for  can  be  uUra  virea. 
The  Leg^lature  can  never  have  enacted  that  if  the 
company  do  not  otherwise  provide  their  articles  of 
association  diall  be  such  as  will  provide  for  something 
ultra  virea.  The  present  case  comes  within  the  very 
terms  of  clause  7  of  Table  A. 

But  then  it  is  said  that  these  terms  must  be  quali- 
fied or  Umited,  inasmuch  as  it  never  can  be  lawful  to 
make  a  payment  to  a  member  in  his  character  of 
membw  out  of  the  capital  of  the  company — ^that  such 
a  payment  could  only  be  made  out  of  profits.  It 
seems  to  me  that  there  is  no  justification  for  inserting 
any  qualifi43ation  or  limitation  in  the  very  clear  words 
used  in  clause  7  of  Table  A. 

But,  besides  that,  I  think  it  is  a  fallacy  to  apeak 
of  this  payment  of  interest  as  being  a  payment  made 
to  a  member  in  his  character  of  member.  Aa  mem- 
ber he  has  no  right  to  have  that  interest  paid  to 
him  :  he  could  not  claim  it.  As  member  he  was 
under  no  obligation  to  make  the  payments  in  con- 
sideration of  which  the  company  undertook  to  pay 
the  interest.  When,  therefore,  the  company,  although 
they  recdved  the  money  from  a  member,  reoeiTed  it 
from  him  without  any  obligation  upon  him  as  a 
member  to  pay  it,  and  undertook  to  make  a  payment 
to  him  in  consideration  of  it,  whidi  they  ^were  not 
under  any  obligation  to  make  to  him  as  a  menilwv.  it 
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Ik  be  Ohapmak. 


Court  of  Appeal. 


i.«««.j  to  me  that  it  is  manifestly  erroneous  to  describe 
this  as  a  payment  made  to  a  member  in  bis  cbaraoter 
of  memb^.  If  so,  the  whole  argument  falls  to  the 
ground. 

Lord  UAONAaHTEN.— I  agree.  Clause  7  of  Table 
A  anthorizes  the  directors  of  a  company  limited  by 
ihares  to  agree  with  any  member  for  an  advance  of 
nionej,  on  the  terms  that  the  money  so  advanced  is 
to  be  applied  in'  discharge  of  the  member's  liability 
OD  his  s^res,  when  and  as  that  liability  ripens  into  a 
debt  presently  payable,  and  that  in  the  meantime  the 
memDer  is  to  be  entitled  to  interest  on  the  advance  as 
if  he  were  an  ordinary  creditor  of  the  company.  The 
interest  is  to  be  due  to  him  in  the  character  of  credi- 
tor, not  in  his  character  as  member.  I  think  that  is 
the  plain  meaning  of  the  clause,  and  that  you 
camiot  give  the  section  another  meaning  unless  you 
qualify  the  word  ''interest"  by  reading  in  or 
inserfcing  the  words  '*  contingent  on  profits,"  or 
some  ot£er  words  indicating  that  interest  is  payable 
only  out  of  moneys  applicable  for  the  payment  of 
dividends.  01  course,  an  arrangement  of  this  sort  to 
be  good  and  valid  must  be  made  in  ^pood  faith  and  in 
the  bonest  ezeroise  of  the  discretion  confided  to 
direotors.  Directors  acting  otherwise  would  be 
ei^ioaed  to  very  serious  liability,  and  might  be  called 
i^on  to  repay  all  moneys  improperly  paid  out  of 
G^tal  under  colour  of  paying  mterest. 

lord  MOBSIB. — ^I  concur. 

Losd  Sbahd. — ^I  am  of  the  same  opinion.  I  think 
the  reasons  in  support  of  the  judgment  have  been 
extremely  well  expressed,  if  I  may  venture  to  say  so, 
hj  liizidley  and  lEuiy,  L.  JJ.,  in  the  court  below,  and 
I  entiiely  concur  in  the  reasons  which  your  lordships 
have  also  given  for  affirming  the  judgment. 

Order  appetded  from  ^ffvrmedy  and  appeal  dismissed 
with  eotU. 

BolicitarB  for  the  appellants,  Aahurst^  Morris,  Crisp, 
S  Co, 

Solioitors  for  the  respondents,  Trinder  A  Capron, 


tSmvt  of  SypiaL 

From  Ghan.  Div. ) 

(lindley.  Lopes,   >       July  6, 20,  21 ;  Aug.  7, 1896, 
|«iidBigby.L.JJ.)) 

In  re  Chapicav. 
Cocks  v.  Cbapjcajt.  (a.) 

Trmaiee — Mortgages  of  agricultural  land— Will  aut?M>riZ' 
ing  euichjnveatments — Duty  to  call  in — Liability  for 
rdaiitting — Trustees  acting  hanesUy  and  tnthoui  wilful 
definUL 

Trudeee  under  a  vnU  authorizing  investments  in  mort- 
gages  of  real  estate  wUl  not,  if  they  have  acted  honestly 
amd  wkk  reaeondble  care,  he  hM  liable  for  loss  caused  by 
their  retenOan  for  more  than  twelve  months  after  the 
ike  iestator^e  death  of  mortgages  of  agricultural  land 
originally  made  to  the  teetator  himself.  Nor  is  the  fact 
that  the  trustees  never  had  the  mortgage  securities  valued 
hy  a  profeseional  surveyor  conclusive  against  them. 

Deeieion  o/Kekewich,  J.  (44  W.  B.  311),  reversed. 

Appeal  from  a  decision  of  Eekewich,  J.  (reported 
44  W.  B.  311,  where  the  facts  are  fully  stated). 
By  her  notice  of  appeal  as  originally  framed,  the 

(a.)  Beported  by  B.  C.  Mackenzie,  Esq.,  Barrister- 
at-Law. 


defendant  Miss  Chapman  did  not  seek  to  vary  the 
chief  clerk's  certificate,  but  during  the  hearing  of  her 
appeal  the  court  suggested  that  it  was  necessary  for 
her  to  do  so,  and  gave  her  leave  to  issue  a  summons 
to  vary.  The  plaintifEis  then  issued  a  similar  summons 
and  also  appealed  against  the  decision  of  Eekewich,  J. 

Suinfen  Eady,  Q,C.,  and  E,  (7.  Macnaghten,  for 
Miss  Chapman. 

Warrington,  Q,C.,axidGatey,  for  the  plaintifib.— The 
respondents  must  prove  that  the  trustees  have  been 
guuty  of  wilful  default. 

Warmington,  Q.G.,  and  MiSdem,  for  the  defendant 
Sydney  Cozens  Hardy,  the  remainderman  who  had 
served  the  trustees  witb  notice  alleging  a  breach  of 
trust.  —  These  securities  were  doubtful  ones  even  at 
the  date  of  the  testator's  death,  and  the  trustees 
ought  at  once  to  have  cidled  in  the  money.  They 
dted  In  re  Whitdey,  Whiteley  v.  Learoyd,  34  W.  E. 
450;  on  appeal,  33  Ch.  D.  347,  pp.  360,  358;  In  re 
Brogden,  Billing  v.  Brogden,  37  W.  R.  84,  38  Ch.  D. 
546 ;  In  re  Medland,  Eland  v.  Medland,  37  W.  B.  753, 
41  Ch.  D.  476,  481 ;  and  Ames  v.  Parkinson,  7  Beav. 
379. 

Swinfen  Eady,  Q.C,  replied. 

Our,  adv.  vult, 

Aug.  7.~LiNDLET,  L. J. — After  stating  the  facts  of 
the  case,  and  analysing  the  evidence  as  to  each  of 
the  mort^ges,  continued : — It  is  true  that  the 
trustees  did  not  consult  professional  surveyors  or 
valuers,  but  there  was  nothing  special  in  the  nature 
of  the  property,  as  there  was  in  Whiteley  v.  Learoyd, 
to  render  the  assistance  of  an  expert  really  necessary 
for  the  guidance  of  a  prudent  man.  A  man  need  not 
be  a  professional  surveyor  or  valuer  to  form  a  trust- 
worthy opinion  of  the  value  of  ordinary  agricultural 
land,  and  the  law  is  not  so  stringent  as  to  compel  us 
to  say  that  the  trustees  were  guilty  of  a  dereliction  of 
duty  in  not  seeking  advice  from  such  persons.  Mr. 
Henry  Chapman,  the  acting  trustee,  was  himself  well 
acquainted  with  land  and  its  value,  and  the  testator 
thought  well  of  him  and  trusted  his  judgment.  He 
had  no  personal  interest  to  serve  in  not  doing  his 
best  for  the  trust  estate.  When  he  felt  that  he 
wanted  further  advice  he  consulted  the  two  Ciurters, 
Mr.  Bobins,  and  Mr.  Francis,  all  men  of  good  judg- 
ment and  experience.  Mr.  Francis  was  a  solicitor  m 
Norwich,  and  he  told  us~what  I  entirely  bdieve — 
that  for  some  years  after  the  testator's  death  Mr. 
Henry  Chapman's  opinion  and  the  general  opinion  in 
Norfolk  was  that  the  fall  in  value  of  land  would  be 
temporary  only,  that  its  value  would  improve,  and 
that  it  was  unwise  for  mortgagees  to  attempt  to 
realise  their  securities. 

These,  however,  are  merely  general  observations, 
and  it  is  necessary  to  examine  more  closely  what  the 
duties  of  the  trustees  were  at  various  periods,  and  to 
ascertain  whether  and  in  what  respects  there  was  any 
failure  to  discharge  those  duties.  The  same  persons 
being  executors  and  trustees,  it  will  be  convenient  to 
consider  their  duties,  first  as  executors,  and  secondlv 
as  trustees,  as  if  the  same  persons  did  not  fill  both 
characters. 

Under  such  a  will  as  this  the  duty  of  the  executors 
was  simply  to  call  in  the  testator's  unsecured  debts, 
and  to  convert  into  money  so  much  of  his  personal 
estate  as  was  necessary  to  enable  them  to  pay  his 
funeral  and  testamentary  expenses,  and  his  debts  and 
pecuniary  legacies,  and  to  hand  over  to  the  trustees 
whatever  personal  estate  was  not  wanted  for  those 

Surposes.     No  doubt,  speaking  generally,  it  is  the 
uty  of  executors  to  get  in  debts  due  to  their  testator ; 
but  it  was  no  part  of  the  duty  of  the  executors  as  such 
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to  realize  mortgage  secnrities  of  their  testator  not 
wanted  for  the  above-mentioned  purposes :  see  Ott  y. 
Newiouy  2  Oox  274,  whioh  contams  some  useful 
observations  upon  that  point;  and  the  executors  were 
not«  as  executors,  guilty  of  any  devastavit  in  not 
realizing  such  securities. 

The  duties  of  the  trustees  have  to  be  considered, 
first,  with  reference  to  their  acceptance  of  these 
mortgages  from  the  executors  in  the  first  instance ; 
secondly,  with  reference  to  their  retention  of  the 
mortgages  up  to  the  present  time.  As  regards  the 
acceptance  of  the  mortgages  from  the  executors  in 
the  first  instance,  or,  in  this  case,  the  retention  of  the 
mortgages  as  part  of  the  trust  estate  at  the  end,  say, 
of  a  year  from  the  death  of  the  testator,  it  must  be 
borne  in  mind  that  investments  on  mortgage  were 
authorized  by  the  wiU.  The  trustees  had  to  consider, 
not  whether  they  should  invest  money  on  a  particular 
security,  but  whether  they  ought  to  get  rid  of  a 
security  of  a  kind  whioh  they  were  authorized  to 
invest  money  upon.  These  two  considerations  are  by 
no  means  practically  the  same.  Confining  myself  at 
present  to  the  end  of  a  year  after  the  testator's  death, 
what  the  trustees  had  then  to  consider  was  whether 
they  ought  to  refuse  to  keep  the  mortgage  as  part  of 
the  trust  estate.  Most  of  the  mortgages  were  for 
two-thirds  of  the  prices  paid  for  the  lands.  Some 
were  for  less.  But,  as  pointed  out  in  In  re  MecUandt 
the  retention  of  such  a  mortgage  is  not  necessarily  a 
breach  of  trust.  Having  regard  to  the  evidence  in 
this  case,  I  am  not  prepared  to  hold  that  there  was 
any  breach  of  trnst  in  not  realizing  the  securities  by 
calling  in  the  mortgage  debts,  or  by  proceeding  to 
sell  or  foreclose  in  1881  or  1882.  In  July,  1881,  no 
one  foresaw  that  the  value  of  land  would  deteriorate 
more  and  more,  as  we  now  know  that  it  has  done,  and 
to  have  called  in  the  mortgages  at  that  time  would 
have  been  to  do  what  no  competent  person  would 
seriously  have  advised  the  trustees  to  do.  No  witness 
says  that  Heading's,  Boldero's,  Francis's,  or  even 
Aves's  mortgages  were  so  insecure  that  the  trustecR 
acting  with  reasonable  prudence  ought  to  have  called 
them  in.  Banham  (who  was  an  auctioneer  and  valuer, 
and  gave  evidence  on -behalf  of  Mr.  Cozens-Hardy) 
no  doubt  says  that  if  the  mortgages  had  been  called 
in  shortly  after  the  testator's  death  there  would  have 
been  no  loss ;  but  that  is  quite  another  matter.  The 
chief  clerk  has  found  that  these  mortgages  ought  to 
have  been  got  in  or  realized  in  July,  1881.  I  cannot 
adopt  that  view.  The  evidence  is  entirely  the  other 
way  as  to  all  the  important  mortgages.  There  may 
be  some  doubt  about  some  of  the  smaller  ones.  But 
as  regards  those  which  are  of  any  importance,  it 
would,  in  my  opinion,  be  wrong  to  hold  that  the 
trustees  committed  a  breach  of  trust  in  retaining  the 
testator's  mortgages  in  the  first  instance  as  pi^  of 
the  trust  estate. 

But  the  mortgages  are  still  unrealized,  and  it  is 
now  unfortunately  true  that,  with  one  or  two  excep- 
tions, they  cannot  be  realized  except  at  a  great  loss, 
and  the  real  question  is  whether  the  trustees  are 
liable  for  this  loss.  A  mortgage  security  is  unlike  an 
ordinary  investment,  inasmuch  as  it  consists  of  a  debt 
which  can  be  enforced  by  action,  and  also  of  a  security 
which  can  be  realized  by  sale  or  foreclosure.  A  trus- 
tee of  a  mortgage  security  is,  therefore,  liable  for  loss 
sustained  by  his  wilful  default  in  not  obtaining  pay- 
ment in  either  of  these  ways.  But  a  trustee  is  not  a 
surety,  nor  is  he  an  insurer;  he  is  only  liable  for 
some  wrong  done  by  himself,  and  loss  of  trust  money 
is  not  per  se  proof  of  such  wrong.  We  have  to  deal 
here  with  authorized  investments,  and  this  must  never 
be  lost  sight  of.  Everything  turns  upon  it. 
Bearing  this  point  in  mind,  and  bearing  also  m  mind 
that  we  have  to  deal  with  honest  trustees,  placed  in 


gpreat  difficulties  by  the  constant  fall  in  value  of  land, 
what  is  it  that  they  have  done  wrong  P    First,  it  is 
said  that  they  ought  long  ago  to  have  called  upon  the 
mortgagors  for  payment.     But  so  long  as  theUud 
was  a  satisfactory  security,  the  trustees  oommitted 
no  breach  of  duty  in  not  calling  in  the  money ;  and 
when  the  land  ceased  to  be  a  satisf  actorv  security  the 
mortgagors  were  themselves  in  such  difficulties  that 
nothing  could  be  got  from  them.     Moreover,  thn 
mortgagors  for  the  larsre  sums  were  farmers,  and 
could  not  have  paid  off  or  materially  reduced  the 
mortgage  debts  and  have  kept  on  their  farms.    To 
have  pressed  them  would  have  been  to  have  thrown 
the  farms  on  the  hands  of  the  trustees,  and  this  cer- 
tainly would  not  have  beeoi  for  the  benefit  of  the 
trust  estate.     What  could  the  trustees  have  done? 
They  might  have  g^ven  up  their  securities,  and  have 
proved  for  their  debts ;  or  they  might  have  sold  or 
valued  their  securities  and  proved  for  the  difference ; 
or  they  might  have  held   aloof  and  retained  their 
securities.    The  trustees  adopted  the  last  course,  not 
hastQy  nor  without  consideration  ii^d  advice,  but 
after  advice.    Mr.  Francis  now  says  it  was,  in  his 
opinion,  the  best  course  they  could  have  taken.    No 
one  says  the  contrary;    for   Banham    refers   to  a 
time  when   the  mortgagors    were  still  solvent.     I 
cannot    say  that  the  trustees  were  guilty  of  such 
imprudence     as    to    render    them    liable    for    the 
consequences     of    adopting    the    course   they   did. 
Then  it  is  said  that  the  trustees  ought  to  have  realized 
the  securities;    but  how?    Foreclosure  would  have 
cost  money,  and  would  have  benefited  no  one.      The 
trustees  have  the  mortgaged  lands  now,  and  nothing 
has  been  lost  by  not  foredosing.    On  the  other  hand, 
the  expenses  of  foreclosing  have  been  saved  to  the 
trust  estate.    The  only  other  mode  of  realizing  would 
have  been  by  sale.    But  not  a  single  person  is  called 
to  say  that  it  would  have  been  a  prudent  or  jiidioious 
step  to  try  to  sell.     On  the  other  hand,  there  is  evi- 
dence that  it  would  not ;  and  it  is  clear  that,  unless 
the  mortgaged  property  had  been  sold  whilst  the 
securities  were  g^)od,  sales,  even  if  effected   at  all, 
would  have   reralted  in   serious  loss.    Thnre  is  no 
rule  of  law  which  compels  the  court  to  hold  that  an 
honest  trustee  is  liable  to  make  good  loss  sustained  by 
retaining  an  authorized  security  in  a  f alUuflr  market, 
if  he  did  so  honestiy  and  prudentiy  in  the  belief  that 
it  was  the  best  course  to  take  in  the  interest  of  all 
parties.    Trustees  acting  honestly  with  ordinary  pru- 
dence, and  within  the  limits  of  their  trust,  are  not  liable 
for  mere  errors  of  judgment.     Any  loss  sustained  by 
the  trust  estate  under  such  circumstances  falls  upon 
and  must  be  borne  by  ^e  owners  of  the  property — 
that  is,  the  cestuie  que  trust — and  cannot  be  thrown  by 
them  on  their  trustees,  who  have  done  no  wrong, 
though  the  result  may  prove  that  they  possibly  might 
have  done  better.     Whttdey  v.  Learoyd  is  a  <dear  au- 
thority to  this  efliect ;  so  are  Buxton  v.  Buxton^  1  My. 
&  Or.    80,  and    Marsden  v.  Kent,  25  W.  B.   522,  5 
Oh.  D.  598. 

The  case  is  an  important  one,  not  only  to  the 
trustees  of  this  particular  will,  but  to  tmstees  d 
mortgages  generally.  Owing  to  the  great  fall  in  the 
value  of  agricultural  land,  trustees  of  mortgage 
securities  have  been  placed  in  a  position  of  great 
difficulty.  To  throw  on  the  trustees  the  loss  sus- 
tained by  the  fall  in  value  of  securitips  authorized 
by  the  trust,  wilful  default,  which  includes  want  o1 
ordinary  prudence  on  the  part  of  the  trustees,  must 
be  proved ;  but  it  is  not  proved  in  this  case.  In  mj 
opinion,  wilful  default  is  disproved  in  all  the  impor- 
tant cases,  and  is  not  proved  in  the  doubtful  ones 
The  appeal  must  be  allowed. 

k    LoPBS,  L.J.,  read  the  following  judgment :  In  thii 
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CMeit  18  Bought  to  Arow  upon  the  trustees  under 
the  will  of  James  Chapman,  trustees  who  were  also 
his  executors,  a  loss  in  the  value  of  certain  mortgage 
aeeuiities  occasioned  by  the  depreciation  in  the  value 
of  land.  The  case  is  a  most  important  one;  and, 
liaving  r^i^Bid  to  the  gradual  and  persistent  depression 
of  the  agricultural  industry  in  this  country,  most  in- 
timately ooDoenis  the  position  of  a  large  body  of 
penons  who  have  incurred  the  responsibility  of 
tzoaieea.  The  testator,  James  Chapman,  died  in  July, 
1880.  The  securities  in  question  were  authorized  by 
the  troflts,  and  were  all  created  during  the  life  of  the 
totator  (a  man  who  had  largely  invested  in  real 
aeeoritice  and  had  acquired  much  experience  as  to 
their  desirabilily),  and  were  at  the  time  of  their 
creation  respectively  of  sufficient  value  to  justify  the 
■Mntgase  debts  secured  by  them. 

The  nets  of  the  case,  so  far  as  necessarv,  have 
been  folly  stated.  I  propose  to  deal  with  ue  case 
only  ao  f ar  as  concerns  the  liabiUty  of  the  trustees. 
In  1879  the  depression  in  the  value  of  land,  caused 
by  the  importation  into  this  country  of  foreign  pro- 
duce, began  first  to  be  sensibly  felt ;  a  series  of  bad 
seasona  followed ;  the  season  of  1879  being  probably 
tiie  wont  of  alL  The  depression,  though  it  has 
floetoated  at  times,  has  gradually  increaMd.  Ex- 
pectataan,  however,  of  improved  tunes  has  never,  in 
the  ninds  of  those  most  competent  to  judge,  become 
octiDcc.  I  unhedtalingly  say  that  it  would  have 
been  oonaidered  unwise  until  quite  recently,  when 
eaeh  soooeeding  year  had  rendered  the  future  less 
bopeful^  to  have  realised  real  securities  such  as  these 
aortga^es,  when  that  realization  would  of  necessity 
bave  Deen  attended  with  heavy  loss.  It  is  very  easy  to 
be  wiae  after  the  event ;  but,  in  order  to  exercise  a 
fur  judgment  with  r^;ard  to  the  conduct  of  trustees 
at  a  particular  time,  we  must  place  ourselves  in  the 
posroon  they  occupied  at  that  time,  and  determine 
tor  ootaelvee  what,* having  ru;ard  to  the  opinion 
pnifalent  at  that  time,  would  have  been  considered 
the  pmdent  course  for  them  to  have  adopted. 

As  I  have  said,  the  trustees  and  executors  were 
the  same  persons,  and  it  was  faintly  urged  that  they 
•s  exeentors  ought  to  have  realized  these  real  se- 
carilM  at  the  end  of  a  year  after  the  testator's  death. 
That  is  easily  disposed  of;  it  cannot  be  seriously 
ooBtended  that  it  was  the  duty  of  the  executors  to 
leahze  mortgaffee  created  by  the  testator  himself, 
when  their  realization  was  not  required  for  any 
tefctamemtary  purpose,  and  when  the  securities  them- 
Mlves  were  not  in  any  periL 

I  win  now  state  what  I  believe  to  be  the  law 
^pheafale  to  trustees  circumstanced  like  the  trustees 
ia  the  nresent  case.  A  trustee  who  is  honest  and 
RsaoDahly  competent  is  not  to  be  held  responsible  for 
ameracnorin  jud^ent,  when  the  question  which 
he  has  to  consider  is  whether  a  security  of  a  class 
■athoriaed,  but  depreciated  in  value,  should  be 
retained  or  realized,  provided  he  acts  with  reasonable 
eve,  prudence,  and  circumspection.  The  liability  of 
tmstoes  should  not,  in  my  judgment,  be  extended. 
What  was  said  by  Jessel,  M.B.,  in  In  re  Speight, 
Speight  v.  Gaunt,  31  W.  B.  401,  22  Ch.  D.  727, 
ii  very  ap|>licable  to  this  case.  He  says,  at  p. 
746:  *' I  think  it  is  tiie  duty  of  the  court  in  these 
ewes,  where  there  is  a  question  of  nicety  as  to 
eoBslniction  or  otherwise,  to  lean  to  the  side  of 
the  hoDest  trustee,  and  not  to  be  anxious  to  find 
fas  and  extraordinary  reasons  for  fixing  him 
with  any  liability  upon  the  eontract.  You  are  to 
fiideavour  as  fiir  as  possible,  having  regard  to  the 
who&e  transaction,  to  avoid  making  an  honest  man, 
who  is  not  paid  for  the  performance  of  an  unthankful 
oftee,  liable  for  the  fsilure  of  other  people  from  whom 
bs  neetres  no  benefit.     I  think  that  is  the  view 


which  has  been  taken  by  modem  judges,  and  some  of 
the  older  cases  in  which  a  different  view  has  been 
taken  would  now  be  repudiated  with  indignation. 
It  appears  to  me  tiiat  the  v  ioe-ChanceUor  has  adopted 
an  ent^v  different  view.  I  think  he  has  inferred 
that  which  is  not  fairly  to  be  inf eired  in  this  case ; 
and  even  if  he  were  right  it  could  only  be  inferred  by 
takine  one  of  two  views,  and  we  ought  not  to  take 
the  adverse  view  if  the  other  view,  being  equally  as 
good,  can  be  adopted."  See  In  re  MecUand,  31 W.  B. 
753,  and  Whiteley  v.  Learoyd. 

Adopting  that  as  m^  formula,  have  the  trustees  in 
this  case  sinned  against  it  ?  In  1881  they  took  the  mort- 
gages from  the  executors,  and  most  certainly  would 
not  have  been  justified  in  realizing  them — mortgages 
created  by  the  testator,  authorized  by  the  trust,  and 
at  that  time  in  no  possible  jeopardy.  But  they 
retained  them.  What  was  the  state  of  things  in 
1881  P  No  one  could  anticipate  what  was  about  to 
happen ;  it  was  not  a  question  of  value,  it  was  a 
question  of  the  prospects  of  the  landed  interest. 
Those  prospects  depended  on  an  infinite  variety  of 
circumstances,  the  happening  and  effect  of  which  no 
one  but  a  prophet  could  foresee.  The  trustees 
admittedly  were  honest,  admittedly  they  were  com- 
petent. It  is  said  they  ought  to  have  consulted 
valuers.  I  do  not  believe  any  valuer  could  have 
given  any  advice  which  would  have  assisted  them 
Valuers  could  have  ascertained  the  then  value  of  the 
land ;  but  with  regard  to  the  prospects  of  land,  or  of 
its  ultimate  recovery,  absolute  or  partial,  they  were 
powerless  to  express  an  opinion.  I  doubt  much 
whether  the  opinion  of  a  practical  farmer,  cultivating 
hia  own  land,  was  not  preferable  to  that  of  any 
ordinary  expcort.  Henry  Chapman  was  a  practical 
farmer,  and  well  acquainted  with  land,  and  able, 
therefore,  to  form  an  opinion  as  to  future  prospects. 
Francis  said,  in  answer  to  me  in  the  witness  box,  that 
the  preponderance  of  opinion  in  the  county  was  in 
favour  of  retaining  mortgage  securities  rather  than 
of  realizing  them,  and  no  evidence  was  adduced  to 
rebut  that  statement.  But  it  is  said  that  the  largest 
mortgagors  were  unable  to  pay  the  interest  due  on 
the  mortgages,  and  that  then  the  trustees  ought  to 
have  adopted  means  to  realize  the  debt.  This,  no 
doubt,  is  the  strongest  point  made  against  the 
trustees,  and  involves  considerations  which  require 
careful  examination.  The  trustees  might  have 
brought  an  action  on  the  covenants,  they  might  have 
exercised  the  powers  of  sale  contained  in  the  mort- 
gage deeds,  or  they  mieht  have  foreclosed ;  and  if  any 
of  these  remedies  could  be  shown  to  have  been  impru- 
dently neglected  by  the  trustees,  and  thereby  loss  to 
the  trust  estate  caused,  they  would  be  liable  for 
wilful  default.  But  the  answer  is  that  it  would  not 
have  been  wise  as  things  then  stood  to  have  pressed 
any  of  these  remedies.  So  long  as  the  land  cufforded 
a  sufficient  security,  it  would  clearly  have  been 
unwise  to  precipitate  events  which  there  was  reason- 
able g^round  for  believing  never  would  happen ;  and 
even  in  the  case  of  the  smaller  mortgages  it  would 
be  difficult  to  say  that,  having  regard  to  the  general 
opinion  then  prevalent,  it  was  unwise  to  wait  for 
better  times,  when  it  was  dear  that  taking  proceed- 
ings would  in  all  probability  have  placed  the  land  in 
the  hands  of  the  trustees  for  them  to  cultivate  with- 
out any  available  capital,  and  would  have  resulted  in 
a  sale  at  a  ruinously  low  price.  When  it  was  appre- 
hended that  the  securities  were  insufficient,  the 
trustees  were  placed  in  a  most  difficult  position.  I 
do  not  believe  anything  substantial  would  have  been 
obtained^ from  the  mortgagors  if  actions  had  been 
brought  on  the  covenants,  and  if  those  mortgagors 
who  were  farming  the  land,  the  subject-matter  of  the 
^  mortgages,  had  been  pressed,  the  probability  is  that 
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they  would  have  been  compelled  to  sive  up  their 
farmB,  or,  at  any  rate,  for  want  of  oapitaT,  to  ocutivate 
them  in  such  a  way  as  to  make  them  unremnnerative, 
and  in  that  case  the  farms  would  have  been  thrown 
on  the  hands  of  the  trustees,  who  would  have  had  to 
find  new  tenants  or  to  have  cultivated  the  hmd  them- 
selves, and  have  found  capital  for  so  doing.  The 
same  answer  may  be  made  to  the  sugg^tion  that  the 
trustees  ought  to  have  foreclosed.  Clearly  this  would 
not  have  been  desirable,  nor  do  I  think  giving  up 
their  securities  and  proving  for^eir  debts,  or  8<^ling 
or  valuing  their  securities  and  proving  for  the 
difference,  would  have  benefited  ik^  trust  estate. 

The  only  other  course  was  to  retain  the  mortgages 
as  they  have  done.  I  am  unable  to  say  that  this  was 
unwise,  or  amounted  to  a  breach  of  trust;  havinff 
regard  to  the  very  peculiar  circumstances  in  which 
the  trustees  were  placed,  bearing  in  mind  that  the 
securities  were  authorized  securities,  and  that  nobody 
could,  with  any  dej^ree  of  certaint;^,  anticipate  the 
contingencies  to  which  land  was  subject,  or  form  any 
reliable  opinion  as  to  its  future.  There  is  evidence,  and 
I  believe  it,  to  show  that  the  better-received  opinion 
was  that  it  was  advisable  to  retain  moi-tgage  securi- 
ties like  these  in  hopes  of  better  times.  I  cannot  find 
that  the  trustees  committed,  in  these  circumstances, 
any  breach  of  trust  or  made  wilful  default  I  think 
the  appeal  should  be  allowed. 

BlOBY,  L.J.,  stated  the  nature  of  the  case,  and 
continued: — ^I  think  that  the  misconception  in  this 
case  has  arisen  altogether  from  confounding  two 
totally  different  questions — ^the  one.  What  is  the  duty 
of  trustees  who  have  money  in  their  possession  for 
investment  P  the  other,  What  is  the  duty  of  trustees 
with  respect  to  investments  for  which  they  are  not 
primarily  liable,  and  which,  in  the  exercise  of  their 
discretion,  they  have  chosen  not  to  call  inP  The 
things  are  totally  different.  In  the  one  case  you 
have  the  monev  safe,  and  capable  of  being  invested 
in  securities  which  would  involve  no  risk  at  all — ^I 
mean  investments  such  that  the  court  would  not 
anticipate  any  nak — and  no  liability  on  the  part  of 
the  trustees.  It  is  to  be  remembered  that  as  to  any 
investigations  into  the  value  of  the  property  offered 
as  a  security,  and  for  any  fees  payable  to  experts,  the 
mortgagees  can,  and  do  as  a  matter  of  fact,  throw 
those  expenses  upon  the  intended  mortgagor.  There- 
fore these  things  can  be  done  without  throwing  any 
expense  upon  the  estate.  If  in  these  circumstances 
the  trustees  choose  to  disregard  the  well-known 
general  rules  of  the  court,  including  the  rule — which 
IS  most  material  for  this  purpose — that  they  are  not  to 
invest  on  the  security  of  agricultural  land  to  an 
amount  more  than  two-thirds  of  its  value,  they  are 
incurring  a  risk  with  their  eyes  open — a  risk  which 
is  the  consequence  of  their  own  acts  altogether.  The 
case  is  entirely  different  when  you  ^ve  to  deal 
with  existing  securities.  80  far  as  I  know,  the  court 
has  never  laid  down  that  even  with  regard  to  risky 
securities — ^Turkish  bonds,  for  instance — there  is  an 
absolute  unvarying  oblisation  on  executors  or  trustees 
to  get  them  in  within  the  twelve  months,  regardless 
of  what  the  opinion  of  the  trustees  may  be  as  to 
the  advisability  of  doing  so.  Buxton  v.  Buxton  and 
Ma/Tiden  v.  K&nt  show  that  there  is  no  such  rule. 

What  is  the  duty  of  trustees  who  ret  possession  of 
an  estate  consisting  wholly  or  parUy  of  mortgage 
securities  P  If  the  mortgage  securities  appear  to  bo 
good,  certainly  there  is  no  obligation  on  the  trustees 
to  call  in  those  securities.  It  would  be  a  very  idle  thing 
to  do  so  for  the  purpose  of  investing  in  other  securitiea 
perhaps  no  more  advantageous  to  tiie  estate.  At  any 
rate,  the  supposed  rule  ^es  not  exist.  The  trustees 
must  act  honestly;  and  here  they  did  that.    One  of 


them.  Miss  Chapman,  was  tenant  for  life  of  the 
property.  Her  interest,  of  course,  was  to  have  the 
property  safe.  Further,  trustees  must  act  prudently ; 
as  a  prudent  man  acting  prudently  would  do  with 
regard  to  his  own  affairs. 

Now  let  us  consider  the  state  of  things  as  to  these 
mortgages.    [The  Lord  Justice  examined  the  evidence 
as  to  the  several  mortgages,  and  continued :—]    I  do 
not  mention  all  the  cases  which  were  cited  in  argu- 
ment, but,  with  regard  to  Ames  v.  Parkinson,  decided 
by  Lord  Langdale,  Mr.  Warmington  asked  us  to 
come  to  the  condnsion,  on  the  authority  of  that  case, 
that  there  was  a  duty  on  trustees  to  call  in  mortgage 
debts,  corresi>onding  and  in  fact  co-extensive,  with 
the  duty  which  they  are  under  when  they  invest 
money  on  mortgage.    I  do  not  think  that  is  the 
effect  of  that  case  at  all.    The  question  there  was 
between  a  specific  legatee  of  a  legacy  of  £1,500  and 
the  residuary  legatees,  one  of   whom  was  tiie  very 
trustee  it  was  sought  to  make  liable.    The  evidence 
was  that  it  was  not  a  sufficient  securi^,  and  therefore 
as  between  the  specific  legatee  and  the  residuary 
legatees  it  was  not  a  proper  mortgage  to  appropriate. 
The  trust  there  was  to  invest  on  mortgage  securities 
or  €K)vemment  securities,  one  of  which  is  somewhat 
risky,  the  other  perfectly  safe.    The  trustees   were 
carrying  out  their  trust  to  invest  in  that  case  by 
appropriation,  and  Lord  Langdale  said  that  under 
the  circumstances  they  were  bound  to  set  in  this 
security  in  order  to  invest  the  money.    I  oo  not  think 
that  that  is  a  case  at  all  like  the  present,  where  the 
investment  has  taken  place  without  any  responsibility 
on  the  part  of  the  trustees,   and  where  the  only 
question  is  what,  under  difficult  drcumstanoes,  the 
trustees  ought  to  do.    I  quite  agree  with  the  order 
that  Lindley,  L.J.,  has  proposed. 

Appeals  allowed. 

Solicitors,  Collyer-Brtstow,  Eu§sellt  HUl,  A  Oo,,  for 
J,  (7.  Taylor  A  Sons,  Norwich;  H.  A,  Mcuide,  for 
Francis  db  Back,  Norwich ;  Waterhouse,  Winterbothamt 
<fc  Harrison, 


From  Q.  B.  Div.  ) 

Lord  Esher,  M.B.,  and  Kay  [  July  30,  1896. 

and  A.  L.  Smith,  L.JJ.}      j 

Ballantyne  &  Co.  v.  Maokinnon.  (a.) 

Insurance — Marine — Salvage — Absence  of  sea  peril — 
Towage  services — Award — Oondusivenees  of  Judgmad 
of  Admiralty  Division  as  to  supervening  of  sea  peril. 

The  plaintiffs*  ship,  while  insured  by  a  time  policy, 
sailed  from  port  with  an  insufficient  supply  of  coal^  and 
by  reason  thereof  she  sailed  in  an  unseaworthy  condition. 
The  coed  having  run  short,  site  was  touted  by  a  trawler 
and  a  tug  to  her  port  of  destination.  There  was  no 
rough  tviuher,  neither  did  any  accident  or  casualty 
happen  to  the  ship.  The  Admiralty  Division  awarded 
salvage  to  the  trawler  and  the  tug.  The  plaintiffs  having 
brought  an  action  to  recover  from  the  underwriters  Hi 
amount  which  they  had  been  adjudged  to  pay. 

Held,  that  the  judgment  of  the  Admiralty  Division 
was  not  conclusive  to  show  that  some  peril  of  the  aea  mud 
have  supervened;  and  that  the  plaintiffs  were  not  entitled 
to  recover. 

Appeal  from  the  judgment  of  Lord  Ruasell  of 
Eillowen,  C.J.,  at  the  trial  of  the  action  without  a 
jury. 

The  action  was  brought  by  shipowners  under  a 

(a.)  Beported  by  F.  G.  BuoKSR,  Esq.,  Baxrister-at- 
at-Law. 
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time  policy  of  marine  aarannoe  to  recover  from  the 
imderwriters  a  sum  of  monev  which  the  plaintiffs  had 
been  adjadged  to  pay  for  saiTage  services  rendered  to 
their  steamship  Ptoffreaa. 

The  policy  ran  from  the  20Ui  of  Febmary,  1894,  to 
the  20th  of  Pebroary,  1895. 

On  the  11th  of  December,  1894,  the  steamship 
saQed  from  Hamburg  for  Sunderland  with  a  cargo  of 
wheat.  She  left  Hamburg  with  an  insufficient  supply 
of  eoal,  and  by  reason  thereof  she  sailed  in  an  nnsea- 
woithy  condition.  When  she  was  distant  from 
Sunderland  about  forty-one  miles  it  was  discovered 
that  the  coal  had  run  short.  The  weather  was  then 
fine  and  dear,  and  there  was  a  bright  breeze  and  a 
moderate  sea,  which  was  rapidly  decreasing.  The 
faptain,  observing  a  steam  fishing  trawler  about  two 
miles  distant,  fired  a  small  rocEet,  and  ultimately 
The  Frogrtaa  was  towed  to  Sunderland  by  the  trawler 
and  a  tog. 

The  Aiknirslty  Division  awarded  £350  to  the  trawler 
and  the  tog  for  the  salvage  services  rendered. 

It  was  admitted  by  the  plaintiffs  at  the  trial  that 
there  vras  no  weather  which  rendered  salvage  assist- 
ance necessary,  and  that  the  need  for  the  assistance 
of  the  trawler  and  tog  was  occasioned  by  the  want 
of  ooal. 

Lord  Bussell  of  Eillowen,  G.J.,  gave  judgment  for 
^  defendants,  holding  that  the  savage  services  were 
aot  rendered  necessary  by  reason  of  any  peril  insured 
againat,  but  that  the  need  of  salvage  aid,  if  any,  was 
cttTisod  by  the  unseaworthiness  of  we  ship,  and  that 
aopedl  of  the  sea  supervened. 

Ijie  plaintiffii  appealed,  and  the  principal  question 
argaed  on  the  appeal  was  whether  the  judgment  of 
the  Admizalty  Division  was  not  conclusive  as  to  the 
fisieiMW  of  some  supervening  peril  of  the  sea. 

Bighorn,  Q.C.y  and  H.  F.  Boyd,  for  the  plaintififo. 

Jceeph  WaUoUy  Q.C,  J.  Hwrvt,  and^.  C.  8.  Dumas, 
lor^ie  defendants. 

Our*  adv.  vuU, 

Joly  30. — ^A.  L.  Smith,  L.J.,  delivered  the  judg- 
meat  of  the  court : — ^This  is  an  action  by  shipowners 
against  an  underwriter  upon  a  time  policy  which 
coveied  their  steamship  Progress  against  losses  occa- 
sioaed  by  perils  of  the  sea,  and  the  plaintiffs*  case  is 
that,  whilst  so  covered,  by  reason  of  such  perils, 
■alvaffe  services  were  rendered  to  their  ship  for  which 
they  have  been  compelled  to  pay  the  sum  of  £350, 
and  the  plaintiffs  now  seek  to  recover  this  amount 
from  their  underwriter  as  being  a  loss  caused  by  the 
direct  and  immediate  consequences  of  perils  of  the 
iea.  If  they  make  out  this  case,  the  loss  is  recover- 
under  an  averment  that  ihere  has  been  a  loss 
peril  of  the  sea,  and  this  was  so  held  in  the 
of  Lords  in  AUehison  v.  Lohre,  28  W.  B.  1,  4 
Appu  Gas.  755,  and  it  is  not  recoverable  under  the 
sue  and  labour  danse  in  the  policy.  The  defence  set 
op  ia  that  the  loss  sued  for  did  not  arise  from  a  peril 
id  tba  sea,  but  solely  from  the  vice  of  the  subject- 
matter  i]unired--in  particular,  that  the  loss  arose 
aulcslir  in  oonsequence  of  the  plaintiffs'  ship  when  she 
■ailed  having  an  insufficiency  of  coal  on  board  for  the 
rqnteswiplated  voyage  wiUiout  the  interveution  of  any 
sea  penl,  and  this  is  what,  as  we  understand,  the 
Lora  Chief  Jnstioe  has  found  to  have  been  established 
by  tbe  evidence  before  him.  [The  judgment  then 
xwliied  to  the  evidence  and  to  the  facts  as  found  by 
the  I^ord  Chief  Justice,  and  proceeded:—]  Upon 
efidenoe  how  can  this  court  find,  as  we  were 
to  do  by  the  plaintiffs,  that  the  Lord  Chief 
I  came  to  a  wrong  conclusion  upon  this  question 
of  liaeit  as  to  the  non-existence  of  a  sea  peril  when  the 
iwecexendored  to  the  Prc^reas^    There 


was  no  weather,  no  sea  on,  no  accident  or  casualty . 
of  any  kind  to  the  ship,  no  incursion  of  salt  water  into 
the  ship,  which  could  have  competed  the  voyage 
under  sail,  and  no  reasonable  appr^ension  of  danger. 
Cases  were  cited  on  the  one  side  and  on  the  other  to 
show  what  did  or  did  not  constitute  a  sea  peril.  For 
instance,  The  West  India  and  Panama  Telegrajph  Go,  v. 
Home  amd  Ck>lonial  Marine  Insurance  Go*,  29  W.  B.  92, 
6  Q.  B.  D.  51,  where  the  explosion  of  a  boiler  was 
held  covered  by  the  policy ;  Tfie  Thames  and  Mersey 
Marine  Insurance  Go.  v.  EamiUon,  Fraser,  (fe  Co.,  36 
W.  B.  337,  12  App.  Cas.  484,  where  the  last  case  was 
disapproved  of  and  damage  to  a  donkey  engine  was 
held  not  to  be  covored  by  a  policy  covermg  perils  of 
the  sea ;  the  case  of  Hamilton,  Eraser,  A  Uo.  v.  Pan- 
dorfdi  Go.,  36  W.  B.  369,  12  App.  Oas.  618,  where  sea 
water  waslet into  a  ship  and  damage  resulted  therefrom 
by  reason  of  rats  gnawing  a  hole  m  a  pipe,  in  which  it 
was  held  that  this  damage  was  a  danger  and  accident 
of  the  sea ;  and  the  ruling  of  Lush,  J.,  in  the  case  of 
the  Golden  Fleece,  which  will  be  found  cited  by 
Blackburn,  J.,  in  his  judgment  in  Dudgeon  v.  Pern- 
broke,  22  W.  B.  914,  L.  B.  9  Q.  B.  581,  where  Lush, 
J.,  pointed  out  to  the  jury,  when  considering  what 
was  or  was  not  a  peril  of  uie  sea,  that  the  question 
was  whether  tiie  loss  arose  from  injury  from  without, 
or  from  wealmess  from  within,  and  that  what  under- 
writers insured  against  were  casualties  that  might 
happen,  and  not  consequences  which  must  happen. 

These  cases  and  others  which  might  be  cited  are 
obvioudy  not  decisions  which  can  be  applied  as 
decisions  to  the  present  case,  for  they  arose  under 
totally  different  circumstances  and  different  facts, 
but  they  are  of  value  in  showing  tiie  reasoning  by 
which  in  given  states  of  facts  it  hu  been  held  that  a 
loss  was  or  was  not  occasioned  by  a  peril  of  the  sea« 
We  agree  with  the  Lord  Chief  Justice  when  he  held 
upon  the  evidence  before  him  that  the  loss  sustained 
was  not  occasioned  by  a  peril  of  the  sea,  for,  in  our 
judgment,  the  loss  complained  of  arose  solely  by 
reason  of  the  inherent  vice  of  the  subjeot-matteor 
insured — ^we  mean  the  insufficiency  of  coal  with  which 
the  ship  started  upon  her  voyage,  the  consequence  of 
which  was  that,  what  in  fact  did  happen,  must  have 
happened — ^vis.,  that  the  ship  ran  short  of  coal,  no  sea 
peril  bringing  this  about  in  any  shape  or  way  or 
pladng  the  ship  in  a  position  of  danger  thereby. 

But  a  further  point  is  now  taken  before  us,  which 
was  not  taken  before  tiie  Lord  Chief  Justice,  and  it  is 
that  the  Admiralty  Court  had  held  that  the  owners  of 
the  steamship  Progress,  her  cargo,  and  freight,  were 
liable  to  the  owners  of  the  steam  trawler  for  salvage 
services  amounting  to  the  sum  of  £350  rendered  by 
the  trawler  in  towm^  the  steamship  into  Sunderland, 
and  it  is  said  that  this  judgment  concludes  the  matter 
as  to  the  existence  of  a  supervening  of  perils  of  the 
sea.  What  happened  in  the  Admiralty  Court  was 
this.  The  owners  of  the  steam  trawler  instituted  a 
salvage  suit  against  the  owners  of  the  steamship 
Proaress,  her  cargo,  and  freight,  for  salvage  services 
rendered  to  her.  Tlie  owners  of  The  Progress  in  that 
suit  admitted  that  salvage  services  had  beim  rendered 
to  her  by  the  steam  trawler,  and  paid  £300  into 
court,  and  asserted  that  this  amount  was  sufficient 
recompense  to  the  plaintifb.  Upon  these  pleadings 
the  Admiralty  Court  proceeded  to  try  the  case,  and 
there  was  awarded  to  the  owners  of  the  steam  trawler 
for  their  admitted  services  £60  in  excess  of  the  £300 
paidinto  court,  making  £350  in  all.  Upon  what  ground 
the  owners  of  the  steamship  admitted  that  £300  was 
due  does  not  appear,  and  whether  it  was  based  upon  the 
fact  of  an  agreement,  or  upon  the  fact  of  the  trawler 
having  been  hailed,  as  she  was,  hj  the  steamship,  or 
upon  a  salvage  service  proper  having  been  rendered, 
it  is  immat^ial  for  the  reasons  below  to  inquire^ 
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That  this  roit  was  a  prooeeding  against  the  steamship 
ProgresB,  and  that  the  judgment  was  a  judgment  in 
rem  which  constituted  an  enectiye  maritime  uen  upon 
the  steamshq)  we  do  not  doubt,  but  the  d^endant 
was  no  party  to  this  suit,  and  the  question  is  as  to 
what,  as  against  the  defendant,  is  this  judgment 
oondusiTe.  Unless  it  ooncludes  the  question  in  the 
a£BrmatiTe  that  a  sea  peril  did  supervene,  the  defen- 
dant, in  our  opinion,  is  entitled  to  judgment.  That  a 
judgment  in  rem  by  a  oourt  of  competent  jurisdiction 
IS  condusiye  a^^st  all  the  world  as  to  the  $tattt$  oi 
the  ree — ^that  is,  of  the  thing  adjudicated  upon— is 
dear,  and  consequently  as  re^mls  the  question  as  to 
whetiier  a  lien  attaches  to  the  steamship  Progress  for 
£350  there  can  be  no  doubt,  for  this  has  been  con- 
dusiveiy  determined  by  this  judgment  of  the  Court  of 
Admiralty  and  against  all  the  world.  The  question 
is  whether  this  judgment  is  also  condusive  as  to  the 
grounds  ^Jpoa  which  the  judgment  must  have  pro- 
ceeded. There  is  a  passage  in  the  judgment  of 
Blackburn,  J.,  in  Ocutrique  ▼.  Imrie,  19  W.  B.  1,  at 
p.  5,  li.  B.  4  B.  &  I.  App.  414,  p.  434,  when  ddivering 
his  own  opinion  and  that  of  Bramwell  and  Cleasby, 
BB.,  Mellor  and  Brett,  JJ.,  in  the  House  of  Lords, 
which  is  so  pertinent  to  this  point  that  I  will  read 
it.  The  learned  judge  says :  *'  A  judgment  in  an 
English  court  is  not  condusive  as  to  anything  but  the 
point  decided,  and  therefore  a  judgment  of  conviction 
on  an  indictment  for  forging  a  bill  of  exchange, 
though  condusive  as  to  the  prisoner  being  a  con- 
victed f  don,  is  not  only  not  condusive  but  is  not  even 
admissible  evidence  of  the  f oigery  in  an  action  on  the 
bill,  though  the  conviction  must  have  proceeded  on 
the  ground  that  the  bill  was  forged.''  As  to  a  judg- 
ment being  only  condusive  as  to  the  point  dedded, 
there  is  as  to  this,  in  our  opinion,  no  distinction 
between  a  judgment  in  rem  and  a  judgment  in 
personam^  except  that  in  the  one  **t^e  point" 
adjudicated  upon  (which  in  a  judgment  in  rem  is 
always  as  to  the  sitatus  of  the  res)  is  condusive  against 
all  the  world  as  to  that  sitUus^  whereas  in  tiie  other 
<*  the  point,"  whatever  it  may  be,  which  is  adjudi- 
cated upon,  it  not  being  as  to  the  sUitus  of  the  rea, 
is  only  conclusive  between  parties  or  privies. 

Now,  what  was  **  the  point "  dedd^L  by  tiie  judg- 
ment in  rem  in  the  Admiralty  Court  in  the  present 
case  P  It  was  that  a  valid  maritime  lien  to  the 
amount  of  £350  attached  to  the  steamship  Progress^ 
and  to  this  extent  its  sUUus  was  oondusivdy  deter- 
mined. It  was  argued  that  there  might  be  a  claim 
for  salvage  without  the  intervention  of  a  sea  peril, 
and  a  iudgment  of  Dr.  Lushington  in  The  Batavier, 
1  Spink  169,  was  cited.  It  is  not  necessary  to  dedde 
whether  this  can  be  so,  but  we  say  if  it  can,  then  sudi 
a  salvage  claim  is  not  recoverable  upon  a  policy 
against  sea  perils,  for  the  obvious  reason  that  the 
risk  covered  will  not  have  occurred.  Authorities 
were  retemd  to  in  which  judgments  of  prize  courts 
condemning  vessels  as  being  the  property  of  an 
enemy  were  hdd  to  be  not  only  condusive  evidence 
that  the  vessels  were  condemned,  but  also  were 
condusive  evidence  of  the  fact  that  the  vessd  was  not 
a  neutraL  Counsd  for  the  defendant  asserted  that 
these  were  exceptional  oases.  We  agree  tiiat  they 
are,  and  that  they  have  no  application  to  judgments 
in  rem  in  geneial.  This  wfll  be  found  by  looking 
through  the  cases  dted  in  the  Duchess  of  Kingston's 
case,  2  Smith's  Leading  Cases,  10th  ed.,  p.  713,  and  we 
refer  also  to  what  Bladibum,  J.,  for  himsdf  and  the 
other  learned  judges  in  Castrique  v.  Imrie  stated  as  to 
this. 

For  these  reasons  we  think  the  appeal  should  be 
dismissed,  with  costs. 

Appeal  dismissed. 


SDlicitors  for  the  plaintiflPs,  Stokei,  Saunders^  & 
Stokes,  for  Idetch,  Dodd,  BramtoeU,  &  BeU,  North 
Shields. 

SoHdtors  for  the  defendants,  BoUereU  A  Boehe* 


Oct.  29. 


Chan.  Div.  ) 
Chitty,  J.  j 

In  re  HoBK  &  Francis,  (a.) 

Solicitor  —  BemunercOion  —  Lease  —  Premium  —  NegO' 
tiating  fe^^Solicitors*  Bemuneration  Act,  1881  (44  A 
45  Vict,  c  44),  General  Order,  Sched.  /.,  PaH  IL, 
rule  5. 

Where  a  lease  is  granted  partly  in  consideration  of  a 
premium  and  partly  in  consideration  of  a  rent,  the  lesiof's 
solicitors  are  not  entitled,  under  rtUe  5  of  part  2  of 
Schedule  L  to  the  (hneral  Order  under  the  Solicitors* 
Bemuneration  Act,  1881,  to  a  fee  for  negotiating  in 
respect  of  the  oremium  further  than  what  is  included  in 
the  scale  fee  chargeable  in  respect  of  the  rent. 

In  re  Bobson,  38  W.  B.  556,  46  Ch.  D.  71,  discussed. 

Summons. 

This  was  a  summons  to  review  taxation,  raising  a 
question  arising  under  the  General  Order  under  the 
SoUcitors'  Bemuneration  Act,  1881.  A  lease  of  a 
house  in  Charles-street,  Berkeley-square,  having  been 
granted  in  consideration  of  a  premium  of  £6,W0  and 
a  rent  of  £250  a  year,  the  lessor's  soUdtors  indoded  in 
their  bill  of  costs  in  re^>ect  of  the  transaction  a  fee 
of  £40  for  negotiating,  m  addition  to  the  rent  scale 
fee  amounting  to  £29,  and  the  deducing  title  lee 
chargeable  on  the  premium  amounting  to  £45.  The 
taxing-master  disallowed  the  £40  for  n^gotiatinff. 
The  lessor's  solidtors  appealed  to  the  court,  contend- 
ing that  although  in  the  case  of  a  lease  at  a  rent  only 
the  scale  fee  on  tiie  rent  provided  by  part  2  of 
Schedule  I.  to  the  General  Oraer  covered  all  negotia- 
tions, yet  where  a  lease  was  granted  for  a  premium  as 
wdl  as  a  rent,  rule  5  of  this  sdiedule  authorized  the 
allowance  of  a  scale  fee  for  negotiating  as  well  as  a 
scale  fee  for  deducing  title. 

C.  E.  Jenkins,  for  the  summons.  —  The  taxing- 
master  has  relied  on  dicta  in  In  Be  Bohson,  38  W.  B. 
556,  45  Ch.  D.  71,  in  a  way  which  would  extend  the 
effect  of  the  judgment  in  In  re  Field,  33  W.  B.  553, 
29  Ch.  D.  608,  further  than  vras  intended.  There  is  no 
direct  authority  on  the  question  in  this  case.  The 
lessor's  solidtors  are  dearly  entitled  to  something 
more  under  rule  5  in  a  lease  such  as  in  the  present 
case  than  the  scale  fee  on  a  lease  at  a  rent  only.  There 
is  no  reason  why  the  negotiation  fee  should  not  be 
divided  into  two  parts,  allowing  the  further  sum  on 
the  premium  corresponding  with  what  would  be 
allowed  on  a  sale. 

0.  L.  Clare,  for  the  lessee. — ^The  negotiation  fee 
has  been  paid  already  in  the  scale  fee  allowed  on  the 
rent,  and  as  dedded  in  In  re  Field  cannot  be  specifically 
changed  for. 

Chitty,  J. — ^The  question  is  whether  the  lessor^s 
solicitors  are  entitled  to  the  scale  fee  prescribed  for 
negotiating  a  sale  where  the  lease  is  at  a  rent  and  in 
consideration  of  a  premium.  The  tazing-noaater  has 
allowed  the  scale  fee  calculated  on  the  rent,  and  he 
has  also  made  an  allowance  in  respect  of  the  premium, 

(a.)  Beported  by  RALsaH  B.  Phillpotts»  Esq., 
barrisier-at-Law. 
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but  be  has  oonflned  the  allowance  in  respect  of  the 
praninm  to  the  scale  fee  allowed  in  the  case  of  a  sale 
tat  dedndng  the  title,  and  he  has  declined  to  allow 
the  nlicitor  the  fee  for  negotiation. 

Hie  taxing-master's  certificate,  so  far  as  it  has 
aUowad  to  the  solicitor  the  fee  for  deducing  title,  is 
iniooordaDoe  with  North,  J.'s,  decision  in  In  re  Robaon, 
38  W.  B.  556,  45  Gh.  D.  71,  and  there  is  no  question 
in  ttfBtd  to  that  allowance ;  but  the  solicitor  is  dis- 
aM»fied,  and  asks  for  the  further  allowance  that  I 
hm  mentioned.  Now,  it  is  plain  that  solicitors, 
vhsn  the  lease  is  such  as  the  present  lease,  are 
entitied  to  something  more  than  the  scale  fee  calcu- 
lifted  on  the  rent.  Bule  5  of  part  2  of  Schedule  I. 
pneeiibeB  that  there  shall  be  paid  to  the  solicitor  in 
noh  a  case  a  further  sum  equal  to  the  remuneration 
on  a  porchase  f  which  is  distinctly  a  sHp  for  on  a  sale) 
ttswioe  equal  to  such  money  payment  or  premium. 
Ibe  nognage  is  not  happy,  it  is  referential,  and  the 
qnntion  is,  to  what  does  it  refer. 

North,  J.,  in  the  case  of  In  re  Roheon  carefully 
eomidered  the  rule  where  the  lease  was  partly  at  a 
praumn,  and  ascertained,  according  to  his  judgment, 
to  vhat  portion  of  part  1  of  Schedule  I.  reference 
VM  madeL  He  says :  "  The  remuneration  on  sales  is 
given  by  part  1  of  Schedule  I.  to  vendors*  solicitors  for 
tiine  tlm^ :  ( 1 }  Negotiating  a  sale  by  private  contract ; 
P)  oonducdng  a  s^e  by  public  auction ;  and  (3)  de- 
ndng  title  to  property  and  perusing  and  completing 
oonieyanoe.  ^e  first  of  these  cannot  be  intended." 
Kov,  this  was  part  of  the  groundwork  of  the  learned 
JQ^'s  decision ;  no  doubt  he  was  not  there  asked  to 
Mde  the  point  whether  the  solicitor  could  claim  the 
BQgotiation  f  eo.  In  that  case  the  taxing-master  had 
not  allowed  the  solicitor  anything  under  the  latter 
pvt  of  rule  6  to  which  I  have  referred.  North,  J., 
naadered  that  the  solicitor  was  entitled  to  something, 
and  I  think  it  is  dear,  on  the  rules,  that  he  was 
akifled  to  something  more  than  the  scale  fee  calcu- 
hted  on  the  rental,  and  he  held  that  the  reference 
VIS  Bttde  to  deducing  title  because  he  allowed  him 
tbt  remuneration,  although  in  that  particular  case 
ftenUcitor  appears  not  to  have  deduced  the  title  at 
iQ.  He  allowed  it  on  the  ground  that  he  was  bound 
to  aOov  something  more  by  virtue  of  the  express 
radi  of  the  5th  nue,  but  he  made  it  plain,  as  ps^  of 
^  CRrand  of  his  dedsion,  that  the  solicitor  was  not 
■ititted  to  any  fee  for  negotiation.  In  his  decision 
Kortii,  J.,  referred  to  theoase  of  In  re  Field,  33  W.  £. 
^29G9i.  D.  e06,  which  decided  that  in  the  ordi- 
■■7  esse  of  a  lease  at  a  rent  (and  there  there  was  no 
fwtion  of  premium)  the  allowance  prescribed  in  the 
y  erf  percentage  included  the  solicitor's  trouble  for 
^fpi^ktmg.  There  is  no  express  remuneration  by 
^  of  pereentage  p;iven  to  the  solicitor,  but  the  per- 
cMtige  remuneration  given  to  the  solicitor  in  that 
CM  iaefaides  payment  for  his  trouble  for  negotiating. 

Nov,  in  the  can  before  me,  the  solicitor  has  got  by 
aHoa  of  the  aUowanoe  calculated  on  the  rent,  pay- 
Mt  for  the  negotiation.  That,  I  think,  is  quite 
pUn,  having  regard  to  the  decision  in  In  re  Field, 
*^  has  been  approved  by  the  House  of  Lords  in 
Wyv.  BnfiOd  Local  Board,  42  W.  B.  33,  [1893] 
A.  C.  218.  Li  my  opinion  the  solicitor  here  is  asking 
to  be  paid  twice  over  in  respect  of  the  negotiation. 
.  Ihe  5th  rule,  as  is  obvious,  might  have  been  framed 
B  t  &enat  way.  It  might  have  been  framed  in 
ftii  puner — ^that  where  there  is  a  lease  at  a  rent,  and 
jgm  consideration  of  a  money  payment  the  trans- 
vtioQ  ihall  be  divided  into  two  parts,  and  in  regard 
to  the  rent  the  rent  scale  shall  apply,  and  in  regard 
to  the  premimn  the  sale  scale  shall  apply.  But  that 
■  not  ue  form,  nor  in  my  opinion  the  substance  of 
fte  nle,  md  there  is  no  division  into  two  parts.  The 
^  Mdy  pcovides  that  a  further  sum  shall  be  added 


to  the  remuneration,  which  the  solicitor  obtains  ac- 
cording to  the  scale  fee  in  respect  of  the  rent.  Then, 
as  I  said  before,  arises  the  question  what  that  further 
sum  is  to  be,  and  it  is  not,  I  adoiit,  easy  to  find  out 
exactly  to  what  part  of  the  scale  reference  is  made. 
I  think  North,  J.,  was  right  in  what  he  said,  although 
he  had  not  the  question  before  him  of  allowing  or 
disallowing  the  negotiation  fee.  The  solicitor  in  that 
case  was  not  bold  enough  to  claim  it,  and  it  appears 
to  me  that  I  should  be  allowing  the  solicitor  to  be 
doubly  paid  for  negotiating  if  I  acceded  to  the  solici- 
tor's request  in  the  present  case.  The  scale  fee  calcu- 
lated on  the  rent  does  not  attribute  any  portion  of  the 
amount  of  remuneration  that  the  solicitor  gets  on  that 
footing,  to  the  negotiation.  It  is  impossible  to  say 
how  much  mathematically  was  allowed  to  the  solici- 
tor on  that  head,  but  he  is  paid  for  it.  And  I  think 
it  would  be  inconsistent  to  give  him  the  fee  prescribed 
on  a  sale  at  a  percentage  in  reference  to  the  premium 
for  negotiating.  Por  these  reasons  I  think  the  appli- 
cation faOs,  and  is  dismissed  with  costs. 

Solicitors,  Horn  db  Francis  ;   Wal/orda, 


Gbiffiths  v.  Towbb  Pubushinq  Ck).  (LnnrKD) 

AND    MONGBIEFF.   (a.) 

Contract — Author   and  publisher — Agreement  with    a 
limited  company — Assignability  of  contract. 

The  principle  laid  down  in  Stevens  v.  Benning,  3 
W.  B,  149,  6DeG,  M.diG,  223 ;  Beade  v.  Bentiey,  6 
W.  B,  240,  ^K.&J,656;  and  Hole  v.  Bradbury,  28 
W.  B,  39,  12  Ch.  D,  886,  that  a  contract  between  an 
author  and  a  publisher  is  of  a  personal  nature,  and 
therefore  not  assignable,  is  not  affected  by  the  publisher 
being  a  limited  company  instead  of  an  individual  or  a 
partnership  firm  consisting  of  individucUs. 

Action  for  an  injunction  to  restrain  the  defendants 
from  selling  without  the  consent  of  the  plaintiff  any 
of  the  property  or  assets  in  their  possession,  under  or 
by  virtue  of  certain  agreements  in  writing  entered 
into  between  the  plaintiff  and  the  defendant  company, 
and  also  from  selling  or  assigning  without  the  like 
consent  the  benefits,  rights,  or  interest  alleged  by  the 
defendants  to  be  vest^  in  them  under  the  agree- 
ment. 

The  plaintiff,  who  was  the  author  of  three  novels 
which  had  been  published  in  serial  form  in  Pearson*  s 
Weddy,  entered  into  agreements  with  the  defendant 
company  for  the  publication  of  the  works  in  volumes. 
The  agreements  were  made  by  letters  passing  between 
tiie  company's  manager  and  the  plamtiff,  and  were 
upon  the  terms  that  the  company  took  all  risks,  and 
that  the  plaintiff  was  to  be  charged  only  with  the 
actual  out  of  pocket  cost  of  printing  and  advertising, 
and  was  to  receive  half  profits.  The  plaintiff  and 
m^.  Pearson  were  to  retain  the  copyright  in  the 
books,  but  the  company  were  to  have  the  sole  right 
of  producing  the  works  in  volume  form,  subject  to 
the  terms  of  the  agreements. 

The  company  having  become  insolvent,  an  action 
was  brought  against  it  by  a  debenture-holder,  and 
the  defendant  Moncrieff  was  appointed  receiver  in 
the  action.  He  informed  the  plaintiff  that  it  was  his 
intention  to  sell,  without  the  plaintiff's  consent,  the 
whole  of  the  assets  of  the  company,  including  the 
benefit  of  the  agreements  between  the  plaintiff  and 

(a.)  Beported  by  J.  I.  Stibliwg,  Esq.   Barrister- 
at-Law. 
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the  company.  The  plaintiff  now  moved  for  an 
injunction  in  the  above  terms.  The  company  did  not 
appear  at  the  triaL 

Millar,  Q.C.,  and  T.  B.  Napier,  for  the  plaintiff.— 
This  is  a  personal  contract,  and  therefore  not  assign- 
able. 

They  referred  to  Stevens  t.  Benning,  3  W.  B.  149,  6 
De.  G.  M.  &  G.  223 ;  Beade  t.  BenOey,  6  W.  B.  240,  4 
K.  &  J.  656 ;  Hole  v.  Bradhwry,  28  W.  B.  39, 12  Ch.  D. 
886. 

Orahum  Hastings,  Q,C,,  and  E.  Ford,  for  the 
defendant  Moncrieff. — ^The  cases  cited  only  apply  to 
agreements  between  individnals.  With  regara  to  the 
first  part  of  the  motion  we  will  ondert&e  not  to 
dispose  of  the  books  and  plates  in  oar  possession 
except  under  the  direction  oi  the  court. 

SttrTiTNQ,  J.,  stated  the  facts,  and  continued: — 
'  Now,  if  this  agreement  had  been  made  with  a  single 
individual  or  a  partnership  consisting  of  individufds, 
the  cases  are  dear  that  the  contract  is  of  a  personid 
nature,  and  on  that  ground  is  not  assignable.  There 
are  three  authorities  which  were  referred  to  in  the 
course  of  the  argument.  I  do  not  go  through  them, 
but  they  seem  to  me  to  be  dear  that  an  agreement  of 
this  kind  is  not  assignable.  I  will  refer  to  one  point 
which  struck  me,  tibat  the  copyright  is  to  remain 
with  the  plaintiff  and  Mr.  Pearson,  subject  to  the 
right  of  the  company  to  produce  the  novels  in  volumes 
under  the  several  af^reements.  That  seems  at  first  sight 
to  give  something  m  the  nature  of  a  copyright  interest 
to  the  company,  but  on  consideration  it  seems  to 
me  that  it  sunply  gives  a  right  of  production  in  the 
volume  form.  That  simply  forms  a  license  to  pro- 
duce the  novd  for  the  purpose  of  the  agreement. 
Similar  agreements  were  entered  into  with  regard  to 
the  other  two  novels.  Unf  ortunatdy,  now,  the  Tower 
Publishing  Go.  has  become  insolvent.  It  is  unable 
to  perform  the  agreement,  and  a  receiver  has  been 
appointed.  It  is  sugg^ted  that  tiiere  is  a  difference 
between  a  company  contractor  and  an  individual 
contractor.  It  is  said  that  although  a  contract  of 
this  nature  entered  into  between  an  author  and  a 
publisher  who  is  an  individual,  or  publishers  who 
are  a  firm  consisting  of  individuals,  may  not  be 
assignable,  yet  a  conteaot  entered  into  with  a  limited 
company  is  assignable.  I  should  hesitate  long 
before  laying  down  such  law  as  that.  If  the  contract 
is  assignable  it  must  be  assignable  at  any  moment, 
and  not  merdy  in  the  case  of  winding  up  or  Uquida- 
tion,  and  I  think  it  would  be  startling  to  those 
authors  who  have  entered  into  agreements  with  pub- 
lishers in  the  dty  of  London,  who  have  recently  been 
converted  into  limited  companies,  if  they  were  told 
that  althouffh  the  agreements  they  entered  into  were 
not  assignable  by  the  old  firms  who  converted  them- 
selves into  companies,  yet  they  were  assignable  by 
the  companies.  It  seems  to  me  that  that  would  be 
pushing  too  far  the  doctrine  that  the  non-assign- 
ability  of  contracts  sudi  as  these  rests  on  the  per- 
sonal confidence  placed  in  individuals.  I  cannot 
hold  that  the  non-assignability  of  agreements  such  as 
these!  rests  on  the  view  that  the  contract  is  entered 
into  with  persons  in  whom  tiie  author  has  cooifidence. 
An  author  may  have  confidence  in  a  limited  company 
as  well  as  in  an  individual.  A  limited  oompany  may 
have  a  reputation  for  producing  books  in  a  good 
form,  and  in  a  mode  that  attracts  the  public,  and  an 
author  sdecting  the  company  as  his  publishers  may 
do  so  in  the  reasonable  expectation  that  the  company, 
though  the  members  and  officers  may  fiuctuate,  will 
neverthdees  consider  themsdves  under  an  obligation 
to  maintain  the  rm>utation  thev  have  acquired.  In 
the  present  case  what  attracted  the  plaintiff  to  this 


company  was  that  they  had  published  one  novd  in  a 
style  of  which  he  approved.  No  doubt  part  of  the 
inducement  was  that  the  company  had  at  that  time  s 
very  effident  manager,  and  it  is  said  that  the  com- 
pany might  have  dismissed  him  tiie  next  day,  withoat 
giving  the  plaintiff  cause  of  complaint.  That  obser- 
vation is  well  founded.  They  might  have  discharged 
the  manager  next  day,  and  new  officers  of  the  com- 
pany might  have  been  appointed,  but  I  repeat  that 
the  plaintiff  would  be  entitled  to  assume  that  the 
Tower  Co.  and  those  under  its  direction  would,  in 
selecting  a  manager  and  officers,  have  regard  to  the 
best  interests  of  the  company.  It  seems^  to  me  I 
should  be  doing  wrong  if  I  drew  any  distinction  in 
law  between  agreements  made  between*  an  author 
and  an  individual  or  a  firm  consisting  of  individuals 
on  the  one  hand,  and  agreements  made  between  an 
author  and  a  limited  company  on  the  other  hand.  If 
agreements  of  the  former  dass  are,  as  is  wdl  estab- 
lished, non-assignable,  I  think  that  contracts  of  the 
second  dass  should  not  be  assignable  dther.  I  think, 
therefore,  that  as  regards  the  second  part  of  the 
motion  an  injunction  ought  to  go.  It  is  quite  true 
that  an  assignment  might  be  incuffective,  but  neverthe- 
less it  might  give  rise  to  confiicts  between  the  plain- 
tiff and  other  persons  who  might  become  innocent 
assignees  of  tiie  defendants,- and  so  increase  the  costs 
of  this  action. 

With  regard  to  the  other  part  of  the  motion,  his 
lordship  said  that  the  case  had  been  very  f airlj^  met 
by  the  defendant,  and  he  accepted  the  undertakmg. 

InjwMtion  granted  as  to  the  second  part  of  the  motion, 
and  the  defendant* s  undertaking  aooepted  as  to  the  reeL 

Solidtors,  Harrison  &  Davies ;  McKenna  A  Co. 


StiriLg^J:}  April  18. 16;  Aug.  6.1896. 

In  re  Hbbbaob  Bbnts  Ohajuty,  Qssbtwioh. 
Chabitt  OoMMiasiQNBBS  V.  Gbbbn.  (a.) 
Rent-charge-'TemavA  for   years— Personal  UahUity-- 

Charitable  Trusts  {Recovery)  Act,  1891  (54  Vict.  c.  17). 

ss,  3,  5,  sub-secUon  2. 

A  mere  tenant  for  years  is  not  liable  in  an  adion  of 
debt  for  non-^yment  of  a  rent^charge  issuing  out  of  the 
land  of  which  he  is  in  occupation,  eaxept  under  special 
circumstances. 

When  a  legal  rent-charge  has  been  created  for  charitable 
purposes,  the  Attorney-General  may  in  e^ity  enforce 
payment  against  the  persons  legally  liaUe  to  pay,  even 
though  the  legal  tiiU  may  not  be  dear,  or  be  defective; 
hut,  in  the  absence  of  special  circumstances,  there  is  no 
legal  liability  on  the  tenant  for  years  to  pay  such  a 
charitcLble  rent-charge,  which  can  be  enforced  in  an  action 
in  the  Chancery  Division,  either  by  the  Attorney 'Otneral 
or  by  the  Charity  Commissioners,  under  the  CharitaUe 
Trusts  (Becovery)  Act,  1891. 

This  was  a  summons  taken  out  by  the  Charity 
Commissioners  under  the  Act  54  Vict.  c.  17»  asking 
for  a  declaration  that  a  freehold  house  at  Blaokheath, 
occupied  by  the  defendant,  was  subject  to  the  pay- 
ment of  a  perpetual  rent-charge  of  £3  for  the  benefit 
of  the  above-named  diarity,  which  was  regulated  by 
a  scheme  of  the  Charity  Commissioners  dated  the 
16th  of  January,  1877,  that  an  account  might  be 
taken  of  what  was  due  for  arrears  in  respeot  of  the 
said  rent-charge,  and  that  the  defendant  might  be 


(a.)  Beported  by  J.  I.  STiBLnro,  Esq.,  Baniater* 
at-Law. 
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ordered  to  pay  what  was  found  due  to  the  ofElcial 
trustees  of  oharitable  funds. 

Hie  house  in  question  formed  part  of  the  posses- 
sions of  the  Grown,  and  was  oooupied  by  the  defen- 
feodant  under  a  lease  for  twenty-one  years,  com- 
nsQcine  from  the  10th  of  October,  1886,  at  a  rent  of 
£150. 

The  house  was  oooupied  as  a  private  house, 
and  the  defondant  reoeiTed  no  profits  from  his 
oceiipation. 

Tne  Oown,  admitting  that  the  property  was  subject 
to  the  lent-chaige,  the  lessee  was  made  the  sole 
defendant  to  the  summons. 

It  did  not  appear  in  whom  the  rent-charge  was 
legally  Tested,  but  it  was  not  disputed  that  the  pro- 
eeedings  were  properly  instituted  under  the  Aot,  and 
that  the  house  was  liable. 

The  defendant  alleged  that  he  knew  nothing  about 
the  rant-charge  when  he  took  the  house,  and  it  was 
admitted  that  it  had  not  been  paid  during  his  ooou- 
peney. 

Vaughan  Hawkins,  in  support  of  the  summons. — 
The  person  liable  both  at  law  and  equity  is  the  person 
Ifiguly  in  possession.  Christie  v.  Barker,  63  L.  J. 
a  B.  d37,  33  W.  B.  Dig.  217,  and  Thomas  ▼.  Sylvester y 
21  W.  B.  912,  li.  B,  8  Q.  6.  368,  show  that  an  action 
for  debt  will  lie  against  the  person  in  occupation. 
The  person  to  be  su^  can  only  be  the  tenant  in  pos- 
session. In  the  case  of  a  lease  for  years  the  person 
liable  is  the  temporary  owner  of  the  lease.  This  is 
not  a  legal  action  for  debt,  but  takes  the  place  of  the 
aetkm  by  distress.  Proceedings  under  the  Statute 
of  Oiaiitable  Uses  are  all  in  the  nature  of  suits  for 
breach  of  trust.  The  case  of  Attomey-General  v. 
J^duon^  11  Yes.  365,  which  was  followed  in  Attorney- 
Gtnerxa  t.  Naylor,  12  W.  B.  192,  1  H.  &  M.  809, 
shows  that  where  there  are  several  owners  you  can 
SOS  any  one  of  them.  Here  it  is  impossible  to  say 
vho  can  distrain.  Where  there  is  no  power  to  recover 
a  xsni-aeck,  you  can  come  into  Chancery:  OoUett  v. 
/ocaes,  1  Ch.  Gas.  120,  147,  cited  in  Gilbert  on  Bents, 
at  ^  1 17, 1 10.  If  you  have  a  right  to  come  into  equity 
as  m  the  case  of  a  rent-charge  that  shows  that  the 
psnun  on  whom  yon  can  distrain  is  the  person  liable. 
The  plaiiitilb  are  entitled  to  the  whole  of  the  arrears 
and  the  question  of  the  Statute  of  Limitations  ought 
to  hmve  been  raised  by  the  defendant  in  his  affidavits 
(orL  19,  r.  15). 

Healao  referred  to  Gmnt  v.  Ellis,  9  M.  &  W.  123 ; 
SearU  ▼.  Cooke,  43  Gh.  D.  519,  38  W.  B.  Dig.  49; 
Cmk  ▼.  Fountain,  3  Swans.  585,  596 ;  InhaUtants  of 
Wood/ard  v.  Parkhurst,  Duke's  Oharitable  Uses,  p.  70, 
(adit.  1805)  p.  378 ;  CorwraUon  of  Bwrford  v.  Lenthall, 
3  Aflc  551 ;  Story's  Equity  Jurin>rudence,  section 
1161 ;  Cocks  V.  Foley,  1  Yem.  359 ;  Steward  v.  Bridget, 
t  Yem.  516;  Gilbert  on  Bents,  pp.  3,  73,  75,  101 ; 
Oilbert  on  Uses,  Sugden's  Edition,  pp.  23  and  25 ; 
D«ke*s  Charitable  Uses,  pp.  148  and  149. 

29gU  ^oyosy  eoatrd, — ^The  terre-tenant,  according  to 
&e  dwfipitinn  in  Sweet's  Law  Dictionary,  is  not  the 
r,  bat  the  person  who  has  the  seisin.    The 

_  ^  in  this  case  goes  beyond  TTiomas  v.  Sylvester. 

It  M  thet  yon  can  go  against  anyone  in  possession. 
Aeeosding  to  this  a  person  with  a  mere  possessory 
title  would  be  liable.  Such  an  action  as  TJwmas  v. 
Sgiweaier  will  not  lie  against  a  man  who  is  not  a  free- 
holder and  has  not  all  the  estate  of  the  grantor  of 
te  xcni  [Swift  V.  KeUy,  24  L.  B.  Ir.  107,  478).  This 
CMS  is  analogous  to  that  of  an  underlessee  and  a  lessor. 
A  leaaor  cannot  maintain  an  action  on  the  covenant 
iar  veot  against  an  underlessee  (^o{/br<2  v.  Hatch, 
1  Ikm/^MM,  183.)  [Stibuno,  J.— Your  goods  and 
Ban  be  distrained.  If  this  charge  were 
in  the  official  trustee  of  charity  lands,  he  or 


any  other  duly  appointed  trustee  could  distrain 
for  arrears.  Cannot  the  Attorney-General  sue  iu 
equity  as  being  cestui  que  trust  without  having  a 
trustee  appoint^  P]  The  legal  owner  could  not  sue. 
He  could  distrain,  and  my  remedy  would  be  replevin. 
I  am  not  liable  for  an  unlimited  amount.  [SttrTiTNO, 
J. — I  do  not  say  an  unlimited  amount,  but  you  are 
liable.  Parkhurst* s  case  in  Duke  seems  to  me  to  be 
very  near  an  authority.]  That  was  the  case  of  a  rent- 
charge  granted  by  the  owner  in  fee,  and  the  land  was 
held  liable  to  the  charge.  [Stiblino,  J.— The  person 
against  whom  distress  would  have  lain  is  liable. 
Tudor  on  Charitable  Trusts,  at  p.  244,  says  that  the 
person  liaUe  to  pay  a  rent-charge  in  favour  of  a 
charity  commits  a  breach  of  trust  if  he  does  not.]  A 
personal  liability  cannot  depend  on  the  possession  of 
goods  and  chattels  to  distrain.  The  pernor  of  rents 
and  profits  is  the  Crown.  [Stiblxng,  J. — As  you 
are  liable  for  distress,  are  you  not  equally  liable  for 
the  amount  that  may  be  levied  and  distrained  P]  If 
this  were  law  the  doctrine  would  only  apply  to  the 
owner  of  the  freehold.  All  the  cases  cited  have  been 
cases  where  a  person  has  had  the  seisin.  There 
is  no  one  who  can  distrain,  and  in  any  case  only  six 
years'  arrears  can  be  recovered  under  the  Statute  of 
Limitations.  My  client  has  taken  a  rack-rent,  and 
he  is  now  said  to  be  liable  for  rent-charges  of  which 
he  had  no  notice,  and  which  had  been  allowed  to  fall 
into  arrear. 

Vaughan  Hawkins  y  in  reply. — The  defendant  would 
be  liable  in  an  action  at  law  upon  Thomas  v.  Sylvester, 
The  case  in  the  Tear  Book,  22  Hen.  6,  fol.  16,  referred 
to  in  Beeves's  History  of  the  English  Law,  vol.  2,  p. 
537,  shows  that  a  landlord  merely  receiviog  rent  is 
not  a  pernor  of  the  profits,  and  could  not  be  sue^l  in 
a  real  action.  Swift  v.  Kdly  is  not  to  the  point ;  it 
only  decided  that  the  person  sued  was  not  pernor. 
Here  privity  of  estate  exists  (Qilbert  on  Bent,  p.  96). 
There  is  no  difference  between  a  grant  for  years  and  a 
lease  for  life.  Terms  of  years  were  ignored  in  the 
real  actions,  because  when  they  were  established  the 

f possession  of  the  freeholder  was  the  actual  possession 
Bushby  V.  Diaxm,  3  B.  &  C.  298). 

He  also  referred  to  litUeton,  section  572 ;  Gilbert 
on  Uses  and  Trusts,  pp.  24  and  25 ;  Bernard  Hid^s 
case,  Duke  76;  Peacock  v.  Thewer,  Duke  82. 

Our.  adv.  vuU. 

August  5. — STntUNG,  J.,  stated  the  facts  and  con- 
tinued :~]  It  is  not  disputed  that  the  legal  owner  of 
the  rent-charge,  if  known,  might  have  distrained  for 
the  arrears ;  and  if  by  means  of  a  vesting  order  or 
otherwise  the  legal  estate  was  vested  in  trusts  for  the 
charity,  those  trustees  might,  I  apprehend  have 
distrained  upon  the  tenants  goods.  This  course, 
however,  has  not  been  adopted.  The  question  which 
is  raised  by  the  summons  is  whether  the  defendant, 
as  tenant  for  years  of  the  property  subject  to  the 
rent-charge,  is  personally  liable  for  the  payment  of 
those  arrears.  Begard  being  had  to  the  not  infrequent 
occurrence  of  charitable  rent-charges  of  small 
amounts  such  as  that  which  is  the  subject  of  these 
proceedings,  this  question  is  one  of  considerable 
miportance  to  the  applicants.  It  is  also  one  of  some 
difficulty,  and  in  my  judgment  cannot  be  dcMoided 
simply  on  considerations  taming  on  the  liability  of 
the  respondent's  goods  to  distress,  for  the  goods  of 
a  perfect  stranger  might  be  taken  in  distress  if  they 
happened  to  be  on  the  land,  although  no  action 
whatever  could  lie  against  him.  The  liability  of  the 
respondent  was  sought  to  be  based  on  two  grounds. 
It  was  said,  first,  that  under  the  present  law  the 
occupier  of  land  subject  to  a  rent-charge  is  liable  to 
an    action  for  debt  in  respect    of    arrears  of  rent- 
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charge ;  and  secondl;^,  if  that  was  not  so  as  regards 
rent-charges  generally,  still  there  was  m  the  case  of 
a  charitable  rent-charge  a  personal  duty  to  -paj, 
which  might  be  enforced  by  the  Attomey-Ghsneral, 
and  under  the  statute  54  Vict.  c.  17  by  ihe  charity 
commissioners.  These  two  propositions  I  propose  to 
consider  separately  in  the  oraer  in  which  I  have 
stated  them. 

The  question  beng  one  of  personal  liability  I  do 
not  concern  myself  either  with  the  legal  remedy  by 
distress  against  goods  found  on  the  land  dhai^B^  or 
the  equitable  remedy  against  the  land  itself  as 
illustrated  in  the  series  of  cases  of  which  Cupit  v. 
Jacksony  13  Price  721,  and  Hambro  ▼.  Hamhro^  43 
W.  B.  92,  [1894]  2  Ch.  564,  may  be  taken  as 
examples. 

As  regards  the  first  question,  the  leading  authority 
on  the  liability  of  the  possessors  of  land  subject  to  a 
rent-charge  to  an  action  for  debt  is  ThcmiM  ▼. 
Sylvester,  21  W.  B.  912,  L.  B.  8  a  B.  368.  There 
the  declaration  stated  that  the  plaintiffs,  being  seised 
in  fee  of  certain  messuages  granted  them  by  indenture 
to  C.  subject  to  the  payments  to  the  plaintm,  bis  heirs 
and  assigns,  of  a  rent-charge,  and  C.  covenanted  to 
pay  the  rent-charge.  Afterwards  all  the  estate  of  0. 
vested  in  the  defendants,  who  did  not  pay  the  rent- 
charge  and  it  was  held  on  demurrer  tibiat  the  declara- 
tion was  good.  The  person  there  sued  was  the  person 
in  whom  the  land  had  become  vested,  for  fOl  the 
estate  of  the  grantor  of  the  rent-charge  and  the 
grounds  on  which  he  was  held  liable  are  thus  stated : 
[His  lordship  then  read  from  the  judgment  of 
Blackburn,  J.,  p.  370  of  the  L.  B. :  *'  I  think  the  only 
question  ....  entitled  to  the  rent-charge  "  ; 
and  **  If  the  present  case  ...  he  may  maintain 
the  action  " ;  and  continued : — ]  Quain,  J. ,  puts  it  thus : 
*'  If  a  man  comes  into  possession  of  lands  as  tenant  in 
fee  he  is  the  pernor  of  the  profits  of  the  land  and 
was  liable  to  a  real  action  for  the  non-payment  of  the 
rent-charge  created  by  a  former  tenant  in  fee ;  if  this 
be  so,  since  real  actions  are  abolished  an  action  of 
debt  will  lie."  Now,  that  case  has  been  repeatedly 
followed  in  subsequent  decisions.  It  was  followed  by 
the  Court  of  Appeal  in  the  case  of  Christie  v.  Barker 
in  1884  where  the  decision  in  Thomas  v.  Sylvester  and 
the  reasons  given  for  it  were  approved,  and  it  was 
there  held  that  the  action  of  debt  would  Ue  against 
the  owner  and  occupier  of  a  portion  only  of  the  lands 
subject  to  a  rent-charge.  Then,  in  the  case  of  In  re 
Blackburn  and  District  Benefit  Building  Society,  38  W.  B. 
178,  42  Ch.  D.  343,  it  was  explained  by  the  Court  of 
Appeal  that  though  an  action  of  debt  lay  the  rent- 
charge  itself  did  not  constitute  a  debt.  [His  Lord- 
ship then  read  from  the  judgment  of  Cotton,  L. J.  ibid 
at  p.  349  :  *'  Undoubtedly  an  action  for  debt  .  .  . 
while  he  holds  the  land,'*  and  continued : — ^]  And  it 
was  there  decided  that  the  liquidators  of  the  building 
society  who  got  no  profits  and  did  their  best  to  get 
rid  of  the  land  were  not  personally  liable.  In  Searle 
V.  Cooke  the  Court  of  Appeal  again  followed  Thomas 
V.  Sylvester  and  ordered  the  tenant  on  the  roll  of 
the  copyholds  who  was  in  possession  and  receipt  of 
the  rents  to  an  amount  exceeding  the  rent-charge 
to  pay  personally  the  arrears  of  the  rent-charge. 
In  Swifi  V.  KeUy  it  was  held  by  the  Court  of 
Queen's  Bench  in  Ireland  that  where  by  a  marriage 
settlement  lands  were  granted  to  a  trustee  to  the  use 
that  A.,  in  case  she  should  survive  the  settlor,  should, 
after  his  decease,  take  and  enjoy  for  her  own  b^iefit 
a  yearly  rent-charge  of  £100  by  way  of  jointure 
during  her  life  and  subject  thereto  to  the  use  of 
trustees  for  l^e  term  of  one  hundred  years  upon  trust 
for  securing  payment  of  the  rent-charge  and  subject 
thereto  to  the  use  of  the  grantor  in  fee,  and  the 
grantor  died  having  devised  the  lands  to  the  defen- 


dant, who  entered  into  possession,  the  defendant,  as 
terre  tenant,  was  Kable  to  an  action  of  debt  Aether 
he  received  profits  from  the  land  or  not ;  but  this  was 
reversed  on  appeal  on  the  ground  of  the  existence  of  the 
term  of  100  years.  It  was  afterwards  held  by  the  Yioe- 
Chancellor  of  Ireland,  in  Odium  v.  Thompson,  31 L.  B. 
(Ir.)  394,  that  the  owner  of  the  rent-char^  was 
only  entitled  to  ^e  amount  of  the  profits  received  by 
the  owner  of  the  land.  But  in  a  recent  case  in  this 
countxy  of  Perttoee  v.  Townsend,  [1896]  2  Q.  B.  129, 
44  W.  B.  Dig.  58,  Collins,  J.,  has  come  to  the  same 
conclusion  as  that  arrived  at  by  the  Court  of  Queen's 
Bench  in  Ireland — namely,  that  where  the  action  lies, 
the  owner  of  the  rent-charge  is  entitled  to  recover, 
whether  the  defendant  in  possession  has  or  has  not 
received  profits.  I  have  had  an  opportunity  of  read- 
ing the  judgment  and  I  agree  with  the  condusion  at 
which  the  learned  judge  arrived.  The  fact,  therefore, 
if  such  it  be,  that  the  respondent  has  not  received  any 
profits  from  his  occupation  affords  no  answer  to  the 
dfldm  made  against  him. 

In  all  these  cases,  however,  the  action  was  brought 
against  the  owner  in  fee  of  the  land,  and  the  question 
of  whether  a  tenant  for  years  is  liable  to  an  action  of 
debt  is  one  on  which  I  have  been  unable  to  find  any 
reported  authority,  and  I  feel  compelled,  therefore,  to 
enter  into  the  construction  of  the  law  as  found  in 
the  more  andent  authorities. 

In  section  233  of  Littleton  the  nature  of  the  remedy 
given  to  the  owner  of  a  rent-seek  is  thus  stated.  [His 
lordship  read  the  passage :  '*  If  a  man  who  hath 
...    the  costs  of  his  writ  and  of  his  plea,"  and 
continued:—]     And  in  section  238,  Littleton  deals 
with  the  case  of  rent-charge,  and  there  he  says: 
''Denial  is  a  disseisin  of  a  rent-charge  as  is  said 
before  of  a  rent-seek."    It  appears  therefore  that 
against  the  person  designated  in  that  section  as  tenant 
the  owner  of  the  rent-^arge  might  by  assize  of  novel 
disseisin  recover  not  merely  seisin  of  his  rent,  but  the 
arrears  of  ihe  rent-charge  and  damages.    A  form  of 
judgment  in  accordance  with  the  law  thus  laid  down 
is  to  be  found  in  Bastell's  Entries  at  p.  786,  and  it 
appears  to  me  that  the  oonolusion  is  that  the  person 
liable  in  law  for  payment  of  the  rent  is  the  person 
thus  designated  as  tenant.    Who  is  the  ''tenant" 
thus  referred  to  P    Must  he  be  the  tenant  of  the 
freehold  or  does  it  include  a  tenant  for  years  P     On 
this  light  may  be  thrown  if  we  discover  who  is  the 
proper  defendant  to  an  assi^  of  novel  disseiaixi  for 
non-payment  of  rents.      Now,  this  point  is  discussed 
in  Brediman's  case,  6  Co.  56fc.     It  was  there  held  that 
the  payment  of  a  rent-charge  by  the  tenant  for  years 
created  no  seisin  so  as  to  bind  uie  tenant  of  the  free- 
holds and  enable  him,  the  owner  of  the  rent-oharge, 
to  sue  in  an  assize  of  novel  disseisin.    Tjaia  was  sup- 
ported on  several  grounds.      The  first  is  this :    [His 
lordship  read  from,  "  In  reepeot  of  the  imbecility  and 
smallness    ...    of  the  mtereet  of  the  tenant  for 
years    ...    he  who  had  a  freehold,"  and  "  It  was 
further  agreed"  to  "the  perfection  thereof,"  and 
continued: — ]      It  appears,  therefore,    that    in  an 
action  of  novel  diifi|AiaiTi  all  the  terre-tenants  whose 
lands  were  liable  for  payment  of  rent  ought  to  be 
named,  and  it  was  firaier  laid  down  that  if  they 
were  not   named    the    defendant   might   plead    an 
abatement  (see   Dyer's   Beports,  fol.    31,   pladtnm 
216). 

According  to  our  modem  practise,  as  has  already 
been  dedded  in  the  case  to  which  I  have  already 
referred  of  Christie  v.  Barker,  it  is  no  longer  necessary 
that  all  terre  tenants  should  be  parties,  but  the  passage 
which  I  have  just  quoted  appears  to  me  to  show  that 
the  tenant  of  the  freehold  was  the  proper  and  neoee* 
sary  defendant  to  an  assize  of  novel  disseisin  far 
rent-charge  or  rent-seek,  and  prima  faciei  therefors 
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Am  penon  oontemplaied  in  seotion  233  of  Littleton 
as  liable  for  payment  of  it. 

In  OqnMs  oow,  4  Co.  485,  it  was  bold  that  as  lonor 
as  flie  rent-oharore  continned  an  action  of  debt  could 
Bot  lie.  In  LitlingHone*8  case,  7  Go.  38a,  it  was  held 
&at  when  the  rent-cbarire  oeased  an  action  of  debt 
voold  lie  even  thongh  the  deed  creating  the  rent- 
disi|i;e  oontained  a  provision  that  the  gprantor  sboald 
not  be  chars^  on  a  writ  of  annuity,  and  the  report 
ifciies  the  law  thus  at  p.  S9b.  [His  lordship  read 
the  pasm^^  "  It  was  also  resolved'  ...  he  hath 
DO  other  remedy,"  and  continued : — ]  The  person 
therefore  against  whom  the  action  lay  was  the  terre 
tsDsnt — ^that  is,  the  tenant  of  the  freehold.  One 
reason  why  a  tenant  for  years  could  not  by  payment 
of  &e  rent  give  seisin  as  against  the  tenant  of  the  free- 
hold was,  as  already  pointed  out  in  Brediman'a  case, 
"theimbedlity  and  smallness  of  the  interest  of  tenant 
lor  years." 

Where  the  freehold  interest  is  preceded  by  a  chattel 
interest  only,  the  freehold  is,  as  laid  down  in  Burton's 
GMnpendinm,  8th  ed.,  p.  270,  a  present  interest  in 
most  of  the  circumstances  and  incidents  of  the  title. 
Th  freeholder  is  in  possession  through  the  tenant  for 
Tears  who,  in  early  times,  was  looked  upon  by  the 
law  as  merely  the  bailiff  of  the  freeholder.  This  may 
be  the  reason  why  no  mention  is  made  in  these  early 
eases  of  the  tenant  for  years  being  liable  in  an  action 
lor  non-payment  of  the  rent-charge ;  and  in  only  one 
reported  case  have  I  been  able  to  find  any  judgment 
against  the  tenant  for  years.  That  is  the  case  of  Cutis 
V.  ITeK,  1  Dyer,  fol.  141,  plac.  47,  and  there  the  tenant 
lor  years  not  merely  did  not  pay  the  rent-charge  but 
deliberately  paid  it  to  a  person  not  entitled.  It  was 
there  held  that  the  true  owner  might,  under  these 
drcnmstanoes,  treat  him  as  a  disseizor  and  have  a 
reaedy  against  him  by  assize. 

By  the  statute  32  Hen.  8,  cap.  37,  provision  was 
laade  for  the  recovery  of  arrears  of  rent  in  certain 
eases  where  the  common  law  gave  either  no  remedy 
or  an  imperfect  remedy ;  and  under  that  statute  the 
fiabiUty  of  the  tenant  for  years  was  discussed  in  three 
eases  bat  was  not  finally  determined.  The  first  is 
tfce  ease  of  Lambert  v.  Austin^  ChK>.  Eliz.  332,  more 
fally  reported  in  Owen's  Beports,  117.  I  will  read 
from  the  shorter  report.  [His  lordship  read :  '*  The 
defendant  avowed  .  .  .  upon  this  it  was  de- 
and  continued : — ]  **  The  question,"  it  is 
by  the  reporter,  "rests  only  for  the  rent 
daring  the  term  if  by  the  statute  he  may 
for  it  after  the  term  expired  upon  him  in 
son."  [He  also  read  from  the  judgments 
cf  Gawdy  and  Turner.  JJ. :  <*  The  tenant  of  the  free- 
hold ...  in  the  life  of  the  testator,"  and  Glench 
sad  Pophani,  JJ.,  contra:  "That  the  tenant  for 
yean  .  •  .  the  intent  of  the  statute,"  and  con- 
tissed : — ]  Then  they  discussed  the  statute.  There 
the  eoort  was  equally  divided  on  the  question  and 
no  deasion  appears  to  have  been  come  to.  It  will 
bt  observed,  however,  that  all  the  members  of  the 
eovt  are  agreed  that  daring  the  continuance  of  the 
fmi-^Sbmrge  assize  lay  against  the  tenant  of  the  free- 
hold and  that  the  tenttut  for  years  could  only  be 
ttfccted  by  distress.  Is  is  not  suggested  that  in  the 
eaoes  in  which  the  common  law  gives  a  right  of  action 
ef  debt  the  tenant  for  years  could  be  sued,  and  the 
point  on  which  a  difference  of  opinion  arose  was 
rpaOy  on  the  true  construction  of  32  Hen.  8,  cap.  37. 
Theaame  qnsfltion  was  raised  in  Bingham  and  Park- 
W«f«  case,  Littleton's  Beports,  93,  and  caused  a 
asBkr  division  of  opinion;  but  no  decision  was 
eaUed  for  in  the  peculiar  circumstances  of  that  case. 
iMDmmsh  T.  8mitk,  Aleyn's  Beports,  p.  62,  an 
eslion  wms  brooght  nnder  the  statute  32  Hen.  8  for 
ancars  of  a  rent-charge  against  a  mere  occupier 


fte 


SHis  lordship  read  the  report — "In  an  action  for 
lebt  .  .  .  inclined  against  the  plaintiff" — and 
continued : — ]  This  was  an  action  brought  against  a 
mere  occupier,  and  it  would  be  inconsistent  with  the 
decision  arrived  at  by  the  Court  of  Appeal  in  Ireland 
in  Sun/t  v.  Kelly  to  hold  that  mere  occupation  im- 
posed an  obligation  to  pay  the  rent-charge. 

Such  is  the  state  of  the  authorities  so  far  as  I  have 
been  able  to  discover,  and  in  my  judgment  they  do 
not  support  the  conclusion  that  a  mere  tenant  for 
years  is  liable  in  an  action  of  debt  for  non-payment 
of  a  rent-charge  arising  out  of  the  land  of  which  he 
is  in  occupation,  except  under  special  ciroumstances, 
such  as  occurred  in  the  case  of  Cutis  v.  Wesi, 

I  now  pass  on  to  consider  the  second  proposition — 
namely,  whether,  if  the  Attomey-General  were  suing, 
he  could  recover  from  the  respondent  the  amount  of 
the  arrears  in  an  action  in  the  Chancery  Division.  It 
is  well  established  that  the  Attorney-General  may  en- 
force payment  of  arrears  of  a  rent-charge  created  in 
favour  of  a  charity  against  the  person  liable  for  the 
payment.  Examples  are  to  be  found  in  Attorney- 
General  v.  Bolton,  3  Anst.  820.  and  Attorney- General 
V.  Guscoigne,  2  My.  &  K.  647.  In  the  cases  of  Attorney- 
General  v.  Jackson,  11  Ves,  365,  and  Attorney-General 
V.  Naylor,  12  W.  B.  192,  1  H.  &  M.  809,  which  were 
cited  and  relied  on  in  the  arguments,  the  suits  are 
spoken  of  as  directed  against  the  terre  tenants,  or  the 
tenants  of  the  freehold,  and  in  no  case,  so  far  as  I 
have  been  able  to  find,  has  the  defendant  ever  been 
a  mere  tenant  for  years.  The  case  of  The  In- 
hahiiants  of  Woodford  v.  Parkhursfs  is  referred  to 
in  Duke's  Charitable  Uses,  p.  70.  The  case  which 
is  reported  at  p.  378  (edit.  1805)  of  that  volume 
was  this :  [His  lordship  read  the  report— Sir  Henry 
Leigh  did  purohase  .  .  .  resolve  that  these  points 
.  V  .  also  it  being  objected  .  .  .  accrue  in 
their  time" — and  continued:—]  Then  the  remedy 
by  distress  is  spoken  of,  but  still  only  as  against  the 
terre  tenant  or  tenant  of  the  freehold,  and  there  are 
to  be  found  other  passages  in  Duke  to  the  like  effect. 
I  have  considered  them  all,  but  iu  my  judgment  they 
do  not  go  beyond  this,  that  when  a  legal  reut-charge 
has  been  created  for  charitable  purposes  the  Attomey- 
Qeneral  may  in  equity  enforce  payment  against  the 
persons  legally  liable  to  pay,  even  although  the  legal 
title  may  not  be  clear  or  be  defective. 

I  therefore  come  to  the  conclusion  that  it  is  not 
made  out,  in  the  absence  of  special  circumstances,  that 
the  tenant  for  years  is  legally  liable,  and  I  think  that 
the  present  summons  fai&,  and  must  be  dismissed. 

Solicitors,  Clahon ;  Ingle,  Holmes,  d:  Sons. 


aB.  Div.  \  ^  ,    „Q 

(Grantham  and  Kennedy,  Jj.)  /  ^^*-  ^^• 

Tbavbbs  and  Anothbb  v.  Mason,  (a.) 

Landlord  and  tenant — Yearly  tenancy — Notice  to  quit, 
six  calendar  montfis — Notice  given  on  customary  half- 
year — Notice  insufficient. 

In  a  lease  for  a  yearly  tenancy,  determinable  on  the 
\^ih  of  May  in  any  succeeding  year,  it  was  expressly 
provided  that  six  calendar  months^  nctice  to  quit  should 
be  given  by  either  side.  In  that  part  of  the  country 
(county  Durham)  it  was  admittedly  the  custom  for 
tenants  of  small  holdings  to  pay  rent  on  the  22nd  of 
November  and  on  the  \Zth  of  May  in  each  year  ;  and 
noti^  to  quit  given  after  the  l^h  but  before  the  22nd 

(a.)  Beported  by  Erskine  Beid,  Esq.,  Barrister- 
at-Law. 
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High  Coubt. 


of  November  was  commonly  accepUd  as  a  full  $ix 
months^  notice  eoopiring  on  the  ISth  of  May  following. 

On  the  2lst  of  November,  1895,  a  notice  to  quit  on  the 
13<A  of  May,  1896,  having  been  eerved  on  the  tenant 
under  the  lease  above  mentioned, 

Held,  thai,  notuntJiatanding  the  custom,  the  notice  was 
invalid,  it  not  being  a  six  calendar  months^  notice  as 
required  by  the  terms  of  the  lease. 

Spedal  case  stated  by  justices  sitting  in  petty 
sessions  at  Barnard  Castle,  in  the  county  of 
Durham. 

The  question  for  the  decision  of  the  oourt  was 
whether  a  customary  notice  to  quit  given  to  a  tenant 
was  a  sufficient  notice  or  not. 

The  justices  held  that  the  notice  was  insufficient  in 
point  of  time. 

The  material  facts  were  these :  A  cottage  situated 
within  the  jurisdiction  of  the  justices  was  let  some 
years  ago  to  one  Mason,  the  defendant  in  the  action. 
The  lease  contained  the  following  dause :  '*  Provided 
also  and  it  is  hereby  agreed  tlutt  either  parly  shall 
be  at  liberty  to  put  an  end  to  the  tenancy  hereby 
created  on  giving  to  the  other  six  calendar  months' 
notice  of  their  intention  to  do  so,  such  notice  to 
expire  on  the  13th  day  of  May.'* 

It  was  proved  that  a  notice  to  quit  was  served  on 
the  tenant  by  the  solicitors  acting  on  behalf  of  the 
trustees  of  the  late  landlord,  Sampson  Waller,  Esq., 
deceased,  on  the  2lRt  of  November,  1895,  in  these 
terms:  **We  hereby  give  you  notice  to  quit  and 
deliver  up  possession  of  the  dwelling-house  and 
premises,  8,  Cockfield,  in  the  ooimty  of  Durham, 
which  you  now  hold  of  them  on  the  13th  day  of 
May,  1896." 

The  tenant,  however,  refused  when  the  13th  of 
May  came  to  move  out,  and  an  application  was  made 
to  tiie  magistrates  under  section  (i)  of  1  &  2  Vict.  c. 
74,  tiiat  a  writ  of  ejectment  might  be  served  by  a 
constable  upon  the  tenant,  the  rental  of  the  premises 
being  less  than  £20  a  year. 

The  tenant  opposed  the  application  on  the  ground 
that  the  notice  required  under  the  lease  was  six 
calendar  months,  and  that  the  one  served  upon  him 
was  insufficient  in  x>oint  of  time. 

The  magistrates  ruled  the  objection  as  good,  and 
refused  to  issue  a  writ. 

The  trustees  appealed. 

Manisty,  for  the  am>el]ants. — ^The  period  of  time 
between  the  22nd  of  JN'ovember,  1895,  and  the  Idth 
of  May,  1896,  when  the  notice,  if  a  good  notice, 
must  expire,  is  less  than  six  calendar  months,  but  I 
submit  that  it  is  in  law  a  sufficient  notice  under  the 
words  of  the  lease,  because  in  that  part  of  the 
country  it  is  the  custom  to  pay  rent  on  those  two 
days  only,  and  those  dates  are  treated  as  the  division 
of  the  year  into  two  equal  portions.  I  rely  on  the 
case  of  Howard  v.  Wemsley,  6  Esp.  53.  There  it  was 
held  that  a  notice  given  on  the  26th  of  September  to 
quit  at  the  end  of  six  calendar  months  was  good  to 
determine  a  holding  commencing  on  the  25th  of 
March.  The  case  was  tried  by  Ellenborou^h,  L  J., 
who,  in  ruling  the  notice  to  be  sufficient,  said  **  that 
the  25th  of  March  was  the  usual  half-year,  by  compu- 
tation from  the  29th  of  September,  though  not 
exactly  corresponding  in  duration  of  time ;  the  word 
calendar  was  surplusage,  for  if  he  had  omitted  the 
word  calendar  or  said  half-year  it  would  be  good." 
IMorgan  v.  Davies,  26  W.  B.  816,  3  0.  P.  D.  260, 
was  also  referred  to,  and  the  cases  mentioned  in 
Woodfall's  Landlord  and  Tenant,  15th  ed.,  p.  372, 
under  the  heading  of  Customary  Half-year's  Notice 
Considered.]  The  question  is  of  great  importance  to 
landlords  and  tenants  in  the  North  of  England, 
especially  in  Northumberland    and  Durham,  where 


notice  given  on  one  customary  rent-day  has  hitherto 
been  treated  as  a  full  half-year's  notice,  expuing  on 
the  next  rent-day,  however  expressed  in  the  lease* 
[Gbaiithaic,  J. — ^Tour  difficulty  is  this.  In  this 
particular  lease  the  notice  to  quit  must  be  given  six 
months  previous  to  the  13th  of  May  in  any  parti- 
cular year.  The  notice  served  fails  to  comply  with 
that  condition,  which  is  perfectly  clear  and 
reasonabla] 

The  respondent  did  not  appear  either  by  counsel 
or  in  person. 

Gbantham,  J.— The  appeal  must  be  dismissed.  It 
would  not  do  for  us — indeed  we  have  no  power— to 
allow  such  an  alteration  to  be  read  into  tiie  clearly 
expressed  condition  in  the  lease,  the  meaning  of 
whioh  is  perfectly  clear  and  reasonable  merely 
because  we  are  assured,  and  I  do  not  for  a  moment 
doubt  correctly,  that  it  is  customary  in  the  North  of 
England  to  pay  rent  but  twice  a  year,  and  to  treat 
the  period  of  time  between  one  pay-day  and  the 
other  as  being  equivalent  to  a  full  half-year. 

Kennedy,  J. — I  concur. 

Appeal  dismissed. 

Solicitors,  Field,  Rosooe,  &  Co.,  agents  for  Maw, 
Teaie,  dt  Thomlinson,  Bishop  Auckland. 


a  B.  Div.  \  ^.  „« 

(Grantham  and  Kennedy,  J  J. ) )  ^^^'  ^^' 

Bbidqe  v.  Howabd.  (a.) 

Adulteration — Food  and  Drugs—  Certificaie  of  analysis. 
Form  of— Sale  of  Food  and  Drugs  Act,  1875  (38  <fe  39 
Vict.  c.  63),  s.  18. 

In  a  prosecution  under  the  Sale  of  Food  and  Drugs 
Act,  1875,  for  selling  adulterated  milk  to  the  pr^udics 
of  the  purcJuiser,  the  certificate  of  t?ie  analyst  which  was 
given  in  evidence  stated,  as  his  opinion,  that  the  sampU 
submitted  to  him  '*  contained  the  parts  as  under — milk^ 
94  per  cent. ;  added  wcUer,  6  per  cent.  This  opinion  i$ 
based  on  the  fact  that  t?^  sample  contained  7*97  per  cent 
solids,  not  fat,  whereas  genuine  milk  contains  not  less 
than  8*5  per  cent,  solids,  not  fat.** 

Held,  that  t?^  certificate  uxu  good  as  evidence  <^ 
culuUeration. 

Fortune  v.  Hanson,  44  W.  R.  431 :  [1896]  I  Q.  1 
202,  distinguished. 

Case  stated  by  magistrates.  | 

An  information  was  laid  by  the  appellant  undi 
section  6  of  the  Sale  of  Food  and  Drugs  Act,  1871 
charging  the  respondent  with  selling  adalterati 
milk  to  the  prejudice  of  the  appellant.  A  aj^wnpla  1 
the  milk  was  submitted  to  a  public  analyst,  who  pri 
pared  the  following  certificate : 

**  I,  the  undersigned,  public  analyst  for  the  oonil 
of  Middlesex,  do  hereby  certify  that  I  received  on  I 
26th  day  of  March,  1896,  from  Mr.  Har^rreavea 
sample  of  new  milk,  E.  M.  159,  for  analysis  (whi 
then  weighed  about  six  ounces),  and  have  anlalys 
the  same,  and  declare  the  result  of  my  analyaia  to 
as  follows :  I  am  of  opinion  that  it  contains  the  psi 
as  under— milk,  94  per  cent. ;  added  water,  6  f 
cent.  This  opinion  is  based  on  the  fact  that  I 
sample  contained  7*97  per  cent,  solids,  not  fat,  when 
genuine  milk  contains  not  less  than  8*5  per  od 
solids,  not  fat  The  sample  had  nnderj^neno  dhan 
which  would  interfere  with  the  analysis.  Aa  wita 
my  hand  this  2nd  day  of  April,  1896." 


(a.)  Reported  by  C.  G.  Wilbbaham,  Esq.,    Bn 
rister»at-Law. 
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High  Ooitet. 


HiqhCoitbt. 


Bridoe  V,  HowABD.— In  bb  Dagnall. 


He  ootifioate  was  tendered  as  evidenoe  of  adoltera- 
tkm,  lod  it  was  objeoted  to  on  the  ground  that  it  did 
ntipeoifically  state,  as  the  resnlt  ox  the  analysis,  the 
qnaiiiitiM  of    the   parts   contained   in   the  sample 

I    «^y«L 

I  lie  magirtrates  held,  on  the  authority  of  Fortune 
T.  floMom  44  W.  B.  431 ;  [1896]  1  a  B.  202,  that  the 
cflrtificate  was  bad  and  inadmissible  as  evidenoe,  and 
(finumd  the  information. 

tadty  for  the  appellant. — ^The  oertiflcate  is  in  the 
foim  ^jproTed  by  the  Society  of  Pablic  Analysts. 
Tbe  tort  of  adulterated  mUk  by  means  of  the  quanti^ 
of  water  contained  in  it  was  foond  to  be  nnsatisfac- 
\ixjt  iDasmach  as  the  proportion  of  water  in  genuine 
buDl  was  ▼ariable.  But  the  proportion  of  solids  other 
tbas  fat  was  found  to  be  nearly  constant.  Therefore 
the  tart  was  adopted  of  ascertaining  the  proportion  of 
lolidi  other  than  fat  in  the  sample,  and  if  that  pro- 
poitioD  fell  below  the  minimum  it  was  certain  that 
ifaeinilkwas  adulterated,  and  the  proportion  of  the 
Men  ingredient  was  ascertamea  by  means  of  a 
mm  arithmetioal  calculation.  The  certificate  com- 
plied with  sectioii  18  of  the  Act,  and  was  drawn  up 
ia  tin  form  prescribed  in  the  schedule  thereto.  In 
0ttmgoQt&e  grounds  for  the  analyst's  conclusion, 
it  i&rded  the  magistrates  sufficient  material  from 
Hidilh^  oonld  judge  for  themselves,  and  it  there- 
ion  oompaed  with  the  decision  in  Fortune  v.  Haneon, 
The  respondent  did  not  appear. 

ffiiiTHAK,  J. — ^The  magistrates  were  wrong  in 
Rj«ding  the  oertiiioate.  It  is  not  necessary  to  refer 
to  ArfMK  T.  Eanaon.  All  we  have  to  do  is  to  inquire 
wkiber  the  analyst  has  stated  all  that  it  was  neces- 
wrj  for  him  to  state.  I  say  that  he  has  done  so. 
we  who  know  anything  about  the  production  of 
■ilk  know  how  hopeless  it  is  to  go  into  the  question 
flf  bow  much  water  there  is  in  a  sample  in  order  to 
■vtaitt  whether  it  is  adulterated  or  not,  because  the 
■Mtt  of  water  in  genuine  milk  varies  so  much, 
hk  hie  oertifioate  the  analyst  states,  as  his  opinion, 
w  there  was  in  the  sami>le  submitted  to  him 
M  per  oent  mQk  and  6  per  cents  foreign  ingredient. 
«*  goea  on  to  give  figures,  which  show  t£it  there 
^lather  more  than  less  than  6  per  cent,  of  foreign 
■piB&Dt.  The  certificate  complies  with  all  &e 
'"^■raients  of  the  Act,  and  is  good. 

^JMjMiY,  J. — As  I  was  one  of  the  court  which 
^foM  the  case  of  Forhme  v.  Hanson^  I  should  like 
to  add  a  few  words.  In  that  case  the  question  was 
*|j6te  the  oertifioate  of  the  analysis  was  sufficient. 
^  ftat  was  told  on  the  certificate  to  the  other  party 
ng.  that  there  was  in  the  sample  submitted  to  the 
"■■^Trt  ao  much  added  water.  That  was  dearly  a 
'■ttff  of  opinion,  and  that  was  why  the  court 
^*ciM  aa  it  did,  for  there  was  nothing  in  the  certifi- 
^  to  show  on  what  scientific  grounds  the  opinion 
*^  baeed.  I  stiU  think'that  the  fmrest  thing  would  be 
Viet  out  the  parts  contained  in  the  sample ;  but.  in  this 
^teoe,  the  analyst  has  not  merely  confined  himself 
gl^Pg  that  there  was  so  much  added  water ;  he 
«e  ipvvD  the  facts  on  which  that  opinion  was  based, 
*  vst  the  masistrate  was  able  to  judge  for  him- 
^  Ha  aays  uiere  was  only  7.97  per  cent,  solids, 
l^fiian  fat  in  the  sample,  and  he  infers  from  that 
^  fiMce  was  6  per  cent,  of  foreign  ingredient. 
^  eaae  18  not  similar  to  the  case  of  Fortune  v. 

^rpnl  allowed. 

^f^BaUx  for  the  appellant.  Sir  R,  NichoUon. 


(Vaugh^ak  wSlms  and  1  ^^'  26  1895 ;  Aug. 

Wright,  JJ.)  )  ^'  ^®®^- 

2n  re  Daqnall. 
Ex  parte  SoANE  &  Moblby.  (a.) 

Bankruptcy  —  Married  woman  carrying  on  a  trade 
separately  from  her  husband  —  Married  Women's 
Property  Act,  1882  (45  <&  46  Vict.  c.  75),  s.  1  (5)— 
Notice  of  intention  to  suspend  payment — Bankruptcy 
Act,  1883  (46  &  47  Vict,  c.  52),  s,  4  (1)  h. 

By  section  1  (6)  of  the  Married  Women's  Property 
Act,  1882,  it  is  enacted:  ** Every  woman  carrying  on  a 
trade  separately  from  her  husband  shall,  in  respect  of 
her  separate  property,  be  subject  to  the  bankruptcy  luws 
in  the  same  way  as  if  she  were  a  feme  sole." 

Jleld,  that  a  woman  does  not  cease  from  "  carrying  on 
a  trade  "  until  she  has  paid  all  debts  incurred  by  her  in 
respect  of  her  trading. 

By  section  4  (1)  h  of  the  Bankruptcy  Act,  1883,  it  is 
enacted  that  **  If  the  debtor  gives  notice  to  any  of  his 
creditors  that  he  ?ias  suspended,  or  is  about  to  suspend, 
payment  of  his  debts,'*  he  commits  an  ad  of  bankruptcy, 

Rdd,  that  a  circular  issued  by  the  debtor's  solicitors 
to  her  creditors  summoning  them  to  a  meeting  and 
requesting  them  to  send  in  their  accounts  is  equivalent  to 
a  notice  of  intention  to  suspend  payment. 

Appeal  against  the  refusal  of  the  registrar  of  the 
Brighton  County  Court  to  make  a  receiving  order 
against  Mrs.  Dagnall. 

In  April,  1894,  Mrs.  Dagnall  took  a  public-house  at 
Crawley,  which  she  earned  on,  trading  separately 
from  her  husband,  until  the  15  th  of  December,  1894, 
when  she  sold  her  interest  in  the  house,  the  licence 
necessarily  remaining  in  her  name. 

Upon  the  2nd  of  January,  1895,  she  instructed  her 
solicitor  to  send  out  a  circular  calling  a  oieeting  of 
her  creditors  and  requesting  each  one  of  them  to  send 
in  his  account,  but  not  stating  that  she  was  insolvent, 
or  intended  to  suspend  payment. 

Messrs.  Soane  &  Morley  presented  a  petition 
against  her,  alleging  that  the  circular  was  an  act  of 
bankruptoy,  but  the  registrar  dismissed  the  petition 
upon  the  ground  that  at  the  date  of  the  alleged  act 
of  bankruptoy  the  debtor  had  ceased  to  trade,  and 
therefore  was  not  '*  a  married  woman  carrying  on  a 
trade  separately  from  her  husband  "  within  section  1 
(5)  of  the  Married  Women's  Property  Act,  1882. 

Messrs.  Soane  &  Morley  appealed,  and  the  case 
came  before  the  court  rVaughan  Williams  and 
Kennedy,  JJ.)  upon  the  25tli  of  October,  1895,  when, 
after  lengthy  argument,  it  was  remitted  to  the  regis- 
trar of  the  county  court  for  him  to  determine  the 
following  questions : 

1.  Had  Mrs.  Dagnall  separate  estate  at  the  date  of 
the  petition  ?    Answer :  Tes. 

2.  Had  she  separate  trade  property  at  the  same 
dateP    Answer:  Tes. 

3.  Had  she  committed  an  act  of  bankruptoy  P 
Answer:  Tes. 

4.  Had  she  ever  carried  on  a  trade  separately  from 
her  husband  P  Answer.  Tes ;  from  the  24th  of 
April  to  the  15th  of  December,  1894. 

The  case  came  on  for  hearing  again  upon  the  3rd 
of  August,  1896. 

Bigham,  Q.C,  and  B.  G,  Glenn,  for  the  appellants. 
— Where  a  woman  once  begins  to  trade  separately 
from  her  husband  she  brings  herself  within  the  bank- 
ruptoy law,  and  this  liability  having  once  attached  to 
her,  she  cannot  get  rid  of  it  in  five  minutes  by  ceasing 

(a.)  Beported  by  P.  M.  Fraitcke,  Esq.,  Barrister- 
at-Law. 


80 


THE  WEEKLY  REPORTER.       [not.«,i896.i       VoLXLV. 


HlOH   OOUBT. 


Ik  re  Daonall.— Ik  be  Gk>Tn)iE. 


High  Ooubt. 


to  trade ;  but  we  admit  that  she  skould  only  be  made 
a  bankrupt  in  respect  of  debts  inoorred  in  connection 
with  her  tradina:. 

They  cited  Meggot  v.  Mills,  1  Lord  Baymond  286  ; 
Ex  'parte  Bamford,  15  Ves.  449  ;  Ex  parte  Schom- 
berg,  23  W.  E.  204.  L.  R.  10  Ch.  App.  172 ;  Ex  parte 
Saiaman,  31  W.  B.  282,  21  Ch.  D.  394;  and  dis- 
tingnished  Ex  parte  McGeorge,  30  W.  B.  817,  20 
Ch.  B.  697. 

Wiit,  Q.C.y  and  Foley,  for  the  respondent.— -Unless 
the  appellants  contend  that  a  married  woman  who 
has  once  traded  is  ever  after  subject  to  the  bankruptcy 
laws,  they  must  insert  in  the  Married  Women*s 
Property  Act,  1882,  words  to  show  that  after  ceasing 
to  trade,  a  woman  is  to  be  liable  to  bankruptcy 
in  respect  of  any  debts  incurred  while  trading. 
[Vauohak  Williams,  J.— One  may  say  that  the 
words  '* carrying  on  a  trade*'  indude  having  trade 
debts  unpaid  ;  we  must  say  what  is  evidence  of 
"  carrying  on  a  trade."]  It  would  be  a  strong  thing 
to  say  tiiat  '* carrying  on  a  trade'*  means  more 
than  '< trading"  or  "being  a  trader."  [Vaughak 
Williams,  J. — Compare  section  16  of  the  same  Act, 
where  **  doing  any  act "  means  **  who  has  done."] 

They  cited  Ex  parte  Rei/nolds,  31  W.  B.  323,  52 
L.  J.  Ch.  431,  and  further  argued  that  the  letter  of 
the  2nd  of  January,  1895,  was  not  an  act  of  bank- 
ruptcy, as  it  did  not  state  in  terms  any  intention  to 
suspend  payment. 

B.  G.  Olenn  replied. 

VAuaHAK  Williams.  J.— The  question  in  this  case 
is  whether  Mrs.  Dagnall  committed  an  act  of  bank- 
ruptcy and  was  liable  to  the  bankruptcy  laws  under 
the  circumstances  found  by  the  registrar.  No  doubt 
she  once  did  carry  on  a  trade,  but  on  the  15th  of 
December,  1894,  she  sold  her  business,  and  on  the 
2nd  of  January,  1895,  she  issued  a  circular  by  her 
solicitors.  This  circular  was  an  act  of  bankruptcy 
because,  although  it  does  not  state  in  terms  that  she 
intends  to  suspend  payment,  yet  it  is  such  a  circular 
as  would  have  rendered  it  dishonest  for  Mrs.  Dagnall 
to  pay  anyone  of  her  creditors  separately  before  the 
date  of  the  meeting  appointed. 

Then  as  to  the  other  matter ;  that  is  a  serious  and 
di£9.ciilt  point,  turning  on  the  words  of  section  1  (5) 
of  the  Married  Women's  Property  Act,  1882  :  **  Every 
married  woman  carrying  on  a  trade  separately  from 
her  husband  shall,  in  respect  of  her  separate  property, 
be  subject  to  the  bankruptcy  laws  in  the  same  way  as 
if  she  were  a  feme  «o?e." 

It  was  contended  for  the  appellants  that  these 
words  mean  that  every  woman  who  once  trades  is 
thenceforth  for  ever  liable  to  the  bankruptcy  laws. 
In  my  judgment  that  is  not  the  true  construction, 
though  grammatically  the  words  may  be  capable  of 
bearing  it.  Mr.  Bigham  himself  hesitated  so  to 
construe  the  words  as  to  make  a  married  woman 
perpetually  liable  to  the  bankruptcy  laws,  even  after 
the  trade  debts  are  discharged. 

I  therefore  think  that  where  the  statute  says 
<<  carrying  on  .a  trade,"  it  means  so  long  as  the 
woman  carries  on  a  trade,  and  that  she  is  not  to  be 
liable  to  the  bankruptcy  laws  after  she  has  ceased  to 
trade. 

Whether  a  woman  is  "carrying  on  a  trade"  or 
not  is  a  question  of  fact,  and  if  it  were  not  for  the 
case  of  Ex  parte  McOeorge  I  should  have  said  without 
any  hesitation  that  so  long  as  she  had  not  paid  her 
trade  debts  she  was  continuing  to  trade.  It  seems  to 
me  that  the  trading  is  not  concluded  until  all  the 
obligations  attaching  thereto  had  been  performed. 
That  was  the  view  in  the  older  cases,  as  is  pointed 
out  by   Jessel,  M.B.,  in  his  judgment  in  Ex  parte 


McOeorge :  '*  According  to  the  decisions  of  the  former 
buikruptcy  statutes  a  man  was  in  law  *  using  tbe 
trade  of  merchandize '  so  long  as  he  did  not  pay  the 
debts  he  had  contracted  while  he  was  engaged  in  the 
trade  " ;  but  he  goes  on  to  point  out  why  he  does  not 
foUow  them,  bemuse,  in  the  Bankruptcy  Act,  1869, 
which  he  was  engaged  in  interpreting,  the  words 
had  been  altered  to  **  being  a  trader."  and  the  Court 
of  Appeal  in  Ex  parte  Schimberg  had  defined  them  to 
mean  being  actually  a  trader  at  the  time  when  bank- 
ruptcy preloadings  were  taken. 

I  think,  however,  that  I  am  entitled  to  say  here  that 
the  case  of  Ex  parte  MeGeorge  is  not  technically  a 
binding  decision  on  these  words  in  the  Married 
Women's  Property  Act,  1882.  the  meaning  of  which 
I  have  now  to  determine.  Take  the  whcAe  scope  of 
the  Act,  as  it  enables  women  to  do  business  which 
they  could  not  do  before,  so  it  imposes  certain  liabili- 
ties upon  them.  It  seems  to  me  that  the  intention  of 
section  1  (5)  is  to  show  the  extent  of  their  personal 
liability,  and  that  it  should  be  construed  as  induding 
the  stcUus  of  being  a  debtor  in  respect  of  debts  in- 
curred in  trade  carried  on  separately  from  a  husband. 

I  therefore  think  that  Mrs.  Dagnall  was  trading 
when  she  issued  her  circular.  The  collective  dealing 
with  her  trade  creditors  after  she  had  ceased  to  trade 
shows  that  she  treated  them  as  her  trade  creditors. 
A  receiving  order  ought,  therefore,  to  be  made  against 
her. 

Wright,  J.,  concurred. 

Appeal  alloufed. 

Solicitor  for  the  appeUants,  Burnett. 

Solicitors  for  the  respondent,  Barraud,  Pegge,  A 
Jupp. 


(Va,Ms£nWmi;Lme.J.)|      J»ly27;  Aug.  10. 189«. 

In  re  Gk>l7DlE. 
Ex  parte  OFFICIAL  Bboeivbil  (a.) 

Bankruptcy — Practice — Equitable  execution — Appoint- 
ment  of  receiver-^uriediction—Judicaiure  Act,  1878 
(36  <fc  37  Vict,  c.  66),  a,  25.  sub-eection  (8)— Bofifc- 
ruptcy  Act,  1883  (46  <fe  47  Vict.  c.  52),  s.  93- 
Bankruptcy  Rules,  1886,  r.  93. 

The  Court  of  Bankruptcy  has  jurisdiction  to  appoiM 
a  receiver  by  way  of  equitable  execution  for  the  purpom 
of  enforcing  orders  of  the  court  for  the  payment  q| 
money;  but  such  jurisdiction  should  rarely  be  exerdsed. 


Motion  by  the  official  receiver  for  the  apDointL_^ 
of  a  receiver  of  the  interest  of  one  Stroud  under  i 
will. 

The  official  receiver  had  obtained  an  order  of  tl^ 
court  against  Stroud  for  the  payment  of  £15  adi 
costs  taxed  at  £11  2s.  4d.  . 

Stroud  refused  to  pay,  so  the  official  reoeiTer  mal 
this  application  for  the  ap]M)intment  of  a  reottver  J 
Stroud's  interest  under  his  father's  will  from,  fl 
trustees  of  such  will  until  the  order  of  the  ooort  Bho4 
be  satisfied. 

Macklin  and  Schiller,  for  the  official  reoeiver. 
court  has  jurisdiction  to  make  the  order.  By  aeoi 
93  of  the  Bankruptcy  Act,  1883,  the  Bankmi 
Court  is  consolidated  with  the  Supreme  Ck>art 
Judicature,  and  has  the  same  powers,  and  by 
tion  25,  sub-section  (8),  of  the  Judioatare  Act,  t 
a  receiver  may  be  appointed  in  all  cases  in  wbioh^ 


(a.)  Boported  by  P.  M.  Franoke,  Esq.,  Banifltei 
at-Law. 
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COUST  OF  APISAI.. 


Ybstby  of  St.  Mabuv-in-this-Fisldb  v.  Wabd. 


OointT  OP  Appeal. 


Buj  appear  just  or  oonyenient  that  mioh  an  order 
should  be  made.  [YATTOHAjr  Williahs,  J.— It  has 
new  been  done  before,  and  bankmptoy  has  been  going 
on  for  a  long  time.  As  early  as  1869  the  Bankmptoy 
Court  administered  both  law  ai|d  equity.  Why  is 
there  no  prior  instance  of  this  P]  Perhaps,  because, 
until  TBoeotly,  bills  in  equity  were  always  started 
vhen  the  i^ipointment  of  a  receiTer  was  desired. 

Poletf  and  Kimbert  for  the  trustees  of  the  will. — 
The  trustees  have  no  objection  to  the  order,  but 
doubt  whether  the  court  has  jurisdiction  to  maJce  it. 

Yauohan  WiLUAics,  J.— I  think  I  have  discretion, 
hot  Stroud  must  have  notice  of  the  application.  [Ad- 
joomed.] 

Aug.  10.— Schiller  stated  that  Stroud  had  been 
■erred  with  notice  of  the  application,  but  did  not 
qipear. 

Pok^  conceded  that  the  court  had  discretion  to 
itiie  order. 


TAUOHAiN  Williams,  J.—That  is  my  idea,  but 
these  oiderB  should  rarely  be  made ;  however,  as  you 
hsfe  served  the  debtor  you  can  take  an  order  for  the 
appointment  of  a  receiver. 

Soficttors  for  the  official  receiver,  Adams  &  Adams. 

Sdidton  for  the  trustees,  Samud  Price  A  Sons, 


emtt  of  999eal« 

From  Q.  B.  IKy.         j 
(Lord  Eeher,  M.B.,  and  |  Nov.  14. 

Lopes  and  Bigby,  L.JJ.) ) 

Vestry  of  St.  Mabtin-in-the-Pields  v.  Wabd.  (o.) 

Metropolis  management — Sewer — Drain — New  sewer — 
Houee  insuffidenUy  drained — Liability  of  owner  to 
make  new  drain— Metropolis  Management  Act,  1855 
[1%  <fr  19  Fict.  e.  120),  ss.  69,  73. 

Wkere  a  vestry^  acting  under  section  69  of  t?^e 
MitrepoKs  Management  Act,  1855,  provide  a  new  sewer 
1 A  mbeHfuticn  for  an  old  sewer,  they  are  not  entitled 
czider  eeetion  73  to  charge  the  owner  of  a  house  which 
10M  drained  into  the  old  sewer  with  the  expenses  of 
fmmeding  his  house  with  the  new  sewer,  on  tne  ground 
tW  Ae  drain  connecting  the  house  with  the  old  sewer  is 
em  ituufieient  drain. 

Yeatry  of  St.  Marylebone  v.  Yiret,  13  W.  B.  1064, 
fiUospedm 

Appeal  by  the  plaintiff  vestry  from  the  judgment  of 
^Ute,  J.,  at  l^e  trial  of  the  action  without  a  jury. 
fhe  action  was  brought  by  the  plaintiff  ves^  to 
£l67,  the  amount  of  costs  and  expenses 
1  constructing  a  drain  to  the  defendant's 
and  in  connectmff  the  drain  with  a  sewer 
I  a  hniidred  feet  of  uie  house.  The  defendant's 
hooM  had  beoi  formerly  drained  into  an  old  sewer 
in  file  rear  of  the  premises,  but  in  1894  the  vestry, 
in  aoeordanoe  with  a  resolution  adopting  a  report 
fweeitcd  to  them  by  their  surveyor,  made  a  new 
sew  in  the  road  in  front  of  the  premises.  The 
nsAiy  called  upon  the  defendant  to  connect  his  house 
with  the  new  sewer,  but  he  neglected  to  do  so.  The 
vietry  then  served  him  with  notice  under  section  73 
ol  the  Metropolis  Management  Act,  1855,  requiring 
Hm,  oo  the  ground  that  his  house  was  not  sufficiently 
OK  ptoperly  drained,  to  construct  a  drain  from  his 

(a.)  Beported  by  F.  G.  Bugkeb,  Bsq.,  Barrister-at- 
Law. 


house  into  the  new  sewer,  and,  on  his  failure  to 
comply  with  their  notice,  caused  the  necessary  work 
to  be  done,  and  sought  in  this  action  to  recover  the 
expenses. 

Section  73  of  the  Metropolis  Management  Act, 
1855,  enacts  as  follows:  '*If  any  house  or  building 
.  .^  .  be  found  not  to  be  drained  by  a  sufficient 
drain  communicating  with  some  sewer  and  emptying 
itself  into  the  same  to  the  satisfaction  of  the  vestry 
.  .  .  ,  and  if  a  sewer  of  saffioient  size  be  within 
one  hundred  feet  of  any  part  of  such  house  or  build- 
ing, on  a  lower  level  than  such  house  or  building,  it 
shall  be  lawful  for  the  vestry  ...  by  notice  in 
writing  to  require  the  owner  of  such  house  or  build- 
ing ...  to  construct  and  make  from  such  house 
or  building  into  any  such  sewer  a  covered  dnun  •  .  . 
adequate  for  the  drainage  of  such  house  or  bulding 
.  .  .  ;  and  if  the  owner  of  such  house  or  building 
neglect  or  refuse,  during  twenty-eight  days  after  the 
said  notice  has  been  dehvered  to  such  owner,  or  left 
at  such  house  or  building,  to  begin  to  construct  such 
drain  and  other  works  as  aforesaid  ...  it  shall 
be  lawful  for  the  vestry  to  cause  the  same  to  be  con- 
structed and  made,  and  to  recover  the  expenses  to  be 
incmred  thereby  from  such  owner." 

The  defendant  contended  that  by  section  69  of  the 
Act  it  was  the  duty  of  the  vestry  to  provide  the  new 
drain  and  connect  it  with  the  new  sewer,  and  that, 
therefore,  they  were  not  entitled  to  recover  the 
expenses  from  him. 

Section  69  contains  the  following  proviso:  *' Pro- 
vided also  that  where  the  vestry  alter  any  sewer,  or 
provide  a  new  sewer  in  substitution  for  a  sewer  dis- 
continued, closed  up,  or  destroyed,  they  may  contract 
or  otherwise  alter  the  private  drains  communioaling 
with  the  sewer  so  alterod,  or  with  the  sewer  so  dis- 
continued, closed  up,  or  destroyed,  or  may  dose  up  or 
destroy  such  private  drains,  and  provide  new  drains  in 
lieu  thereof,  as  the  circumstances  of  the  sewerage  may 
appear  to  them  to  require,  but  so  that  in  every  case 
the  altered  or  substituted  drain  shall  be  as  effectual 
for  the  use  of  the  person  entitled  thereto  as  the  drain 
previously  used." 

At  the  trial  Wills,  J.,  found  as  a  fact  that  the  drain 
connecting  the  defendant's  house  with  the  old  sewer 
was  not  a  proper  or  sufficient  drain,  but  he  gave 
judgment  for  the  defenduit  on  the  ground  that 
section  73  did  not  apply  to  the  case. 

Macmorran,  Q,C.,  and  T.  Seven,  for  the  plaintiffs. 
— The  learned  judge  held  that  this  case  came  within 
section  69,  and  that  therefore  the  provisions  of  section 
73  did  not  apply.  But  the  fact  that  the  vestry  were 
making  a  new  sewer  did  not  exclude  the  opt^ration  o{ 
section  73.  The  drain  which  connected  tht^  defend- 
ant's house  with  the  old  sewer  was  insufficient ;  if 
had  no  proper  fall,  and  no  ventilation,  and  the  jnints 
were  leaking.  That  insufficiency  gave  the  ves  ry 
jurisdiction  to  require  the  defendant,  under  section 
73,  to  make  a  proper  drain  into  a  sewer  withm  100 
feet  of  the  house,  or  on  his  default  to  do  the  work  at  his 
expense. 

ChanneU,  Q.C.,  and  J2.  Cunningham  Olen,  for  the 
defendant,  were  not  called  upon. 

Lord  Ebheb,  M.B.— -In  this  case  the  vestry  have 
made  a  new  sewer,  and  contrary  to  the  will  of  the 
defendant  they  have  made  a  new  drain  from  his  house 
to  the  new  sewer.  The  question  is,  Can  they  mhke 
the  defendant  pay  for  the  work  of  cc»n8tructing  this 
absolutely  new  drain  ?    Two  sections  of  the  Meiro- 

?olis  Management  Act,  1855 — viz.,  sectionB  69  ntid 
3 — give  the  vestry  certain  powers  in  two  diffeient 
sets  of  circumstances.  The  practical  effect  of  section 
73  is  that,  if  they  have  a  sewer  vested  in  them,  and  if 
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the  owner  of  a  hooae  within  a  hundred  feet  of  the 
sewer  has  a  drain  running  into  it  and  he  lets  the 
drain  get  out  of  order,  they  may  require  him  to 
repair  his  drain  or  construct  a  proper  drain,  and  on 
his  making  default  they  may  do  the  necessary  work 
themselves  and  charge  him  with  the  expenses. 
Another  power  is  given  by  section  69.  By  this 
section  they  have  the  right  to  consider  the  existing 
state  of  the  sewerage  in  any  district,  and  if  they  come 
to  ths  conclusion  that  the  system  of  sewerage  is  bad, 
they  may  make  a  new  system,  and  they  may  cause 
any  house  which  was  drained  into  the  old  sewer  to 
be  drained  into  the  new  sewer  which  is  substituted 
for  it.  In  this  case  they  do  pot  repair  old  drains 
for  the  benefit  of  particular  houses,  but  they  make 
new  drains  or  alter  existing  drains  for  the  general 
welfare  of  the  district.  Under  such  circumstances 
they  cannot  make  the  owners  of  the  houses  pay  for 
the  work,  they  must  pay  for  it  themselves. 

There  may  sometimes  be  a  dispute  which  of  its 
powers  the  vestry  is  exercising,  the  power  of  requir- 
ing the  owner  of  a  house  to  repair  an  insufficient 
drain,  or  the  power  of  making  a  new  system  of 
sewerage.  Where  there  is  such  a  dispute,  I  think  the 
law  is  as  laid  down  by  Willes,  J.,  in  Veatry  of8L  Mary- 
lebone  v.  Vtret,  13  W.  B.  1064,  34  L.  J.  M.  C.  214 : 
*'But  is  said  that  the  vestiy  has  found  that  the 
drains  were  insufficient ;  assume  that  that  is  so,  yet  it 
must  be  ascertained  whether  the  proceeding  were 
proceedings  properly  under  section  73  or  section  69.'* 
Let  it  be  taken  that  in  the  present  case  the  defend- 
ant's old  drain  was  insufficient.  That  gave  the  vestry 
the  power  of  acting  under  section  73.  But  in  my 
opinion  they  have  not  done  that.  On  the  contrary 
they  have  considered  the  benefit  of  the  district 
generally,  they  have  passed  a  resolution  that  the  old 
system  of  sewerage  shall  come  to  an  end,  and  they 
have  made  a  new  sewer.  They  have  disregarded  the 
old  drains,  and  they  have  made  all  the  houses  drain 
into  the  new  sewer.  This  has  not  been  the  case  of 
repairing  cr  reconstructing  anything  old.  Every- 
thing which  has  been  done  has  had  reference  to  the 
new  sewer.  I  therefore  think  that  the  vestry  acted 
under  section  69,  and  that  they  have  no  power  to 
make  the  defendant  pay  the  costs  of  work  which  they 
have  done  for  the  benefit  of  the  public.  The  judg- 
ment of  tiie  learned  judge  was  right,  and  the  app^ 
must  be  dismissed. 

LoPBS,  L.J. — I  am  of  the  same  opinion.  The 
question  is  whether  the  case  comes  within  section  69 
or  section  73.  The  alteration  in  the  drainage  of  the 
defendant's  house  was  rendered  necessary  by  the 
substitution  of  the  new  sewer  for  the  old  sewer.  It 
may  be  that  the  defendant's  old  drain  was  insufficient, 
but  the  old  sewer  was  discontinued  by  resolution  of 
the  vestry,  and  the  new  sewer  was  made  in  substitu- 
tion for  it,  and  this  was  done  for  the  improvement  of 
the  district  and  in  the  public  interest.  I  therefore 
think  tiiat  the  case  comes  within  section  69,  and  that 
the  expense  of  connecting  the  defendant's  house  with 
the  new  sewer  must  be  \xmie  by  the  vestry. 

BiOBT,  L.J.— I  am  of  the  same  opinion.  The 
plaintifEs  have  tried  to  combine  these  two  sections 
together ;  but  I  think  that  section  73  does  not  apply 
at  all  to  a  case  where  a  new  sewer  is  constructed  for 
the  purposes  of  section  69. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Fladgate  A  Co, 

Solicitors  for  the  defendant,  Angell,  Imhert' Terry, 
A  Page, 


From  Q.  B.  Div.  ') 

(Lord  Bsher,  M.B.,  and  Lopes  >  Nov.  6, 

and  Bigby,  L.JJ.)  ) 

Makohestbk,  Shkffdsld,  AiffD  LnrooursHiBB  Rail- 
way Go.  V,  GUAfiDIANB  OF  DONOASTXB.  (a.) 

Poor  law— Costs— LimitaHon  of  HrM--Judffmmt  order- 

ing  guardians  to  pay  costs —TaauxUor^— Debt,  ciam,  or 

demand  incurred  or  become  due— Poor  Lara  (PaymeiU 

of  Debts)  Act,  1859  (22  <fc  23  Vict.  c.  49),  s,  1. 

WJiere  guardians  of  the  poor  are  ordered  by  a  judgmrU 

of  the  court  to  pay  costs,  the  time  within  which,  under 

section  1  o/  22  cfc  23  Viet,  c  49,  it  is  lawful  for  them  to 

pay  such  costs  is  to  be  reckoned,  not  from  the  date  when 

the  judgment  was  delivered,  buJt  from  the  date  when  the 

costs  were  taaced. 

The  decision  of  the  House  of  Lords  in  Qnardians  of 
West  Ham  v,  Ghurchwardens,  |fto.,  of  St.  Matthew, 
Bethnal  Green,  [1896]  A.  C,  477,  hdd  to  apply  to  the 
case  of  an  order  for  the  payment  of  costs  made  by  the 
Supreme  Court, 

Appeal  by  the  plaintififo  from  the  judgment  of  Day, 
J.,  at  the  triid  of  the  action  without  a  jury. 

The  plaintiff  railway  company  claimed  a  mandamus 
addressed  to  the  defendants,  the  Ghiardians  of  Don- 
caster  Union,  commanding  them  to  pay  to  the  plain- 
tiffs the  sum  of  £105  2s.  lOd.,  with  mterest  from  the 
9th  of  December,  1895. 

In  1892  the  railway  company,  being  assessed  to 
certain  poor  rates  in  respect  of  their  property  within 
the  Doncaster  Union,  had  appealed  against  such 
rates  to  quarter  sessions,  the  respondents  to  the 
appeal  being  tiie  Assessment  Gommittee  of  Doncaster 
Union.  A  special  case  was  stated  for  the  opinion  of 
the  Queen's  Bench  Division  and  came  before  the 
Gourt  of  Appeal.  On  the  17th  of  July,  1893,  the 
Gourt  of  Appeal  gave  judgment  for  the  railway  com- 
pany with  costs.  This  decision  was  subsequentiy 
affirmed  by  the  House  of  Lords. 

On  the  9th  of  December,  1895,  the  company's  costs 
of  the  rating  appeal  were  taxed  and  were  allowed  by 
the  taxing-master  at  the  sum  of  £105  2s.  lOd.,  and 
the  plaintiffs  now  sought  to  compel  the  defendants  to 
pay  to  them  that  sum. 

The  defendants  relied  on  section  I  of  the  Poor  Law 
(Payment  of  Debts)  Act,  1859  (22  &  23  Viot.  c.  49), 
which  enacts  as  follows  :—*' With  respect  to  any 
debt,  claim,  or  demand  which  may  after  the  passing 
of  this  Act  be  lawfully  incurred  by,  or  become  due 
from,  the  guardians  of  any  union  or  parish^  .  •  • 
such  debt,  claim,  or  demand  shall  be  paid  within  the 
half-year  in  which  the  same  shall  have  been  incurred 
or  become  due,  or  within  three  months  after  the 
exmration  of  such  half-year,  but  not  afterwards." 

The  defendants'  contention  was  that  the  sum  of 
£105  2s.  lOd.  was  a  debt,  daim,  or  demand  which 
was  incurred  by,  or  became  due  from,  them  at  the 
date  of  the  judgment  of  the  Gourt  of  Appeal — vis., 
on  the  17th  of  July,  1893— and  that  therefore  it  oould 
only  be  lawfully  paid  by  them  during  the  half-year 
en&dg  the  29th  of  September,  1893,  or  within  three 
montiis  afterwards. 

The  plaintiffs'  contention  was  that  the  sum  did  not 
become  due  till  the  date  of  the  taxing-master's 
aHocatur— viz,,  the  9th  of  December,  1895. 

It  was  admitted  by  the  defendants  that,  if  the 
latter  contention  was  right,  the  plaintiffs  weie 
entitled  to  succeed  in  the  action. 

Day,  J.,  at  the  trial,  gave  judgment  in  favour  of 
the  defendants. 

The  plaintifiii  appealed. 

(a.)  Beported  by  P.  G.  Buoker,  Esq.,  Barriater- 
at-Law. 
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C.  A,  RusaeU  and  J.  W.  Mansfield,  for  the  plain- 
iiSL^The  learned  judge  based  his  dedsion  on  the 
judgment  of  the  Conrt  of  Appeal  in  Guardians  of 
West  Earn  ▼.  Churchivardens,  Ac,  of  St.  Matthew, 
Bdhnal  Orem,  43  W.  B.  419,  [1695]  1  a  B.  662. 
But  that  Judgment  has  sinoe  been  reversed  by  the 
House  of  Lords,  [1896]  A.  G.  477.  It  is  now  settled 
that  where  euardians  are  ordered  to  pay  oosts  the 
period  limitea  by  section  1  of  the  Poor  Law  (Payment 
of  Debts)  Act  runs  from  the  date  of  the  allocatur 
ind  not  from  the  date  of  the  judgment ;  see  also 
Midland  Bailtvay  Co.  v.  Ouardians  of  Edmonton  Union, 
48  W.  K.  309,  [1895]  A.  0.  485. 

Maemorran,  Q.C,  and  W,  A.  Meek,  for  the  de- 
fendants.—-An  order  for  payment  of  oosts  gives 
riie  to  a  debt,  claim,  or  aemand,  on  which  an 
action  may  be  brought  before  taxation:  Holds- 
wiih  V.  Wilson,  4  B.  &  S.  1,  11  W.  B.  C.  L.  Big. 
128;  Metropolitan  District  Bailway  Co,  v.  Sharpe,  28 
W.  R.  617,  5  App.  Cas.  426.  The  words  "debt, 
daim,  or  deooand  "  are  wide  enough  to  include  un- 
fiqnidaied  daima.  The  period  of  limitation  therefore 
nms  from  the  date  of  the  judgment.  In  the  West 
Ham  case  the  House  of  Loras  did  not  overrule  the 
ooDftmction  whioh  this  court  had  put  upon  the 
itatiite ;  the  ground  on  which  tiiey  allowed  the  appeal 
was  that  this  oourt  had  not  given  effect  to  one  of  the 
StsndiDg  Olden  of  the  House  of  Lords. 

Lofd  Bbitrr,  M3. — ^In  this  case  there  were  pro- 
eeedmgs  to  which  guardians  of  the  poor  were  paities, 
aad  jndgoient  was  given  against  them,  and  they  were 
forted  to  pay  costs.  They  now  say  that  the  time 
vithin  which,  under  the  Poor  Law  (Payment  of  Debts) 
Act,  it  was  lawful  for  them  to  pay  those  costs  is  to  be 
radraned  from  the  date  when  the  judgment  was 
gtv«D,  and  that  the  period  limited  by  the  statute  has 

Snd,  and  that,  tiierefore,  they  cannot  pay  now, 
cannot  be  ordered  to  pay.  On  the  other  side  it 
aaaid  that  the  time  is  to  be  reckoned,  not  from  the 
^  of  the  judgment,  but  from  the  date  of  the  taxa- 
tion of  the  costs,  and  that  the  period  so  reckoned  has 
wtalapsed. 

It  is  a  question  of  the  construction  of  the  Act  of 

PttiiaBient.      The  point  is  whether,   following  the 

Maon  of  the  House  of   Lords  in   Guardians  of 

Wfd  Ham  ▼.    Churchwardens,  &c,,   of  St.  Matthew, 

Bdknal   Orten,    and    giving   to    it    its    legitimate 

^ffwU,  we  are  not  bound  to  say  that  this  case  is 

gamaed  by  that  case.     There  the  question  arose 

Ha  the  tune  limited  by  the  statute  began  to  run 

viUk  regard  to  an  amount  of  costs  payable  under 

aa  Oder  of  the  House  of  Lords,  and  it  was  held  that 

the  time  only  began  to  run  when  the  amount  had 

hen  asoertaiiied  by  taxation.      It  may  be  argued 

thsi  thai  deciinon  of  the  House  of  Lords  was  based 

en  the  true  construction  of  a  Standing  Order  of  the 

fffflWB,   which    provides   that,   when   an  order  for 

i  of  costs  does  not  in  itself  specify  the  amount, 


tee  shall  be  a  taxation  l^  an  officer  of  the  House 
self  a  ceritfeate  l^  the  Qerk  of  the  Parliaments,  and 
Ihoi  goes  on  to  direct  that  the  amount  in  money 
csrtiied  by  the  Ckak  of  the  Parliaments  shall  be  the 
sasB  to  be  demanded  and  paid  under  or  by  virtue  of 
■Kh  order.  But  I  do  not  think  that  the  learned 
lofds  oonfined  themselves  to  that.  I  think  that  they 
vcet  farther,  and  intended  to  put  an  intexpretation 
<ie  Uie  ttetate.  If  it  were  not  so  it  would  have  been 
iwwfwry  for  Lord  Herschell  to  refer  to  Midland 
Bmlway  Co.  v.  Chiordians  of  Edmonton  Union,  It 
Mvaa  to  me  that  he  meant  to  found  his  judgment  on 
fte  eonatroction  of  the  statute  which  had  been 
in  the  previous  case  by  Lord  Watson  and 
That  ooDBtruotion  is  tins,  that  where  there 


has  been  a  judgment  for  oosts,  the  time  limited  by 
the  statute  runs  from  the  date  of  taxation.  We  must 
follow  that  construction,  and  the  appeal  must  be 
allowed. 

Lopes.  L.J. — I  am  of  the  name  opinion.  I  cannot 
distinguish  in  principle  between  this  case  and  the 
case  of  Guardians  of  West  Ham  v.  Churchwardens, 
(£;c.,  of  St,  Matthew,  Bethnal  Green,  in  the  House  of 
Lords.  The  question  is  whether  the  period  of  limita- 
tion prescribed  by  section  1  of  the  Poor  Law  (Pay- 
ment of  Debts)  Act,  when  applicable  to  a  judgment 
for  costs,  runs  from  the  date  of  the  judgment  or  from 
the  date  of  taxation.  The  learned  lords  clearly 
intended  to  base  their  decision  on  the  construction 
of  the  section,  and  they  adopted  the  construction 
which  made  the  period  run  from  the  time  of  the 
ascertainment  of  the  debt  by  taxation.  It  seems  to 
me  that  no  distinction  can  l>e  drawn  in  this  respect 
between  a  taxation  of  costs  by  the  Clerk  of  the  Par- 
liaments and  a  taxation  by  uie  officer  of  this  court. 
The  appeal  must  therefore  be  allowed. 

BieBY,  L.J.,  concurred. 

Appeal  aUowed, 

Solicitors  for  the  plaintifGs,  CwUiffes  d:  Davenport, 
for  Lingard'Monk,  Sianchester. 

Solicitors  for  the  defendants,  Van  Sandau  &  Co,, 
for  F.  E,  Nicholson,  Doncaster. 


Aug.  4, 1896. 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and       V 

A.  L.  Smith  and  Bigby,  L.JJ.) ) 

In  re  An  Arbitbation.  bktwsek  Gonty  ksn  the 
Manohsstsb,  Sheffield,  and  Linoolnshibe 
Bjolway  Co.  (a.) 

Lands  Clauses  Acts^Taking  lands^Part  of  building-^ 
Material  detriment  to  remainder — New  access  to  build- 
ing—Railways Clauses  Act,  1845  (8  <l^  9  Vict.  c.  20), 
s,  eS— Lands  Clauses  Act,  1845  (8  <£;  9  Vict,  c.  18),  s. 
92 — Manchester,  Sheffield,  and  Lincolnshire  Bailway 
Act,  1892  (56  (fc  57  Vict,  c.  /aaciac.),  s,  A2—CosU  of 
special  case^Arhitration  Act,  1889  (52  &  53  Vict,  c, 
49),  ss,  7,  20. 

A  railway  company* s  special  Act  provided  that  the 
owners  of  houses  or  other  buildings,  whereof  parts  only 
were  required  for  t?ie  purposes  of  the  Act,  might,  if  such 
portions  could  be  severed  from  the  remainder  of  such 
properties  without  material  detriment  thereto,  be  rehired 
to  sell  to  the  company  the  portions  only  of  the  premises  so 
required,  without  the  company  being  obliged  to  purchase 
the  whole. 

The  railway  company  gave  notice  to  Utatfor  a  portion 
of  a  factory.  The  notice  to  treat  comprised  a  portion  of 
land  over  which  lay  the  only  access  for  vehicles  from  the 
public  hightvay  to  the  factory.  The  sole  purpose  for 
which  the  railvfay  would  use  tJie  land  was  to  build  a 
vicuiuct  to  carry  the  railway,  and  sufficient  access  to  the 
remainder  of  the  land  could  be  provided  through  an 
archway  of  the  viaduct.  At  the  aroitration  the  company 
contended  that  the  provision  of  such  access  loas  an  accom- 
modation work  which  they  would  be  bound  to  make  under 
section  68  of  the  Railways  Clauses  Act,  1845;  and, 
whether  so  bound  or  not,  they  undertook  to  mak^  and 
maintain  the  access  in  question  and  to  grant  a  perpetual 
right  of  way  through  the  archway. 

Held,  that,  in  considering  whether  the  portion  proposed 
to  b  i  taken  could  be  severed  from  the  remainder  without 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Barrister-at- 
Law. 
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material  detriment  thereto^  the  arbitrator  uxu  entiUed  to 
take  into  consideration  the  obligation  imposed  upon  the 
company  under  section  68  of  the  Railways  Glauses  Act 
1845,  to  make  and  maintain  accommodation  works  fo^ 
providing  access  to  the  remainder  of  the  land. 

Held,  also,  by  Lord  Esher,  M.B.,  and  A.  L.  Smith, 
L.J.,  tJiatt  apart  from  section  68,  the  company  had  potoer 
to  grant  a  perpetual  right  of  way  through  the  archway  ; 
and  that  therefore  the  arbitrator  was  entitled  to  take  that 
into  consideration. 

The  costs  of  a  special  case  stated  by  an  arbitrator 
appointed  under  the  Lands  Clauses  Act,  1845,  are  now, 
by  section  20  of  the  Arbitration  Act,  1889,  in  the  die- 
eretion  of  tJie  court. 

Holliday  v.  Mayor,  &c.,  of  Wakefield,  20  Q.  B.  Z>. 
699,  36  W.  R.  Dig,  8,  upon  this  point  held  to  be  no 
longer  applicable. 

Appeal  from  the  judgment  of  a  Biviidonal  Court 
upon  a  special  case  stated  by  an  umpire. 

The  Manchester,  Sheffield,  and  Lincolnshire 
Bail  way  Co.,  who  had,  in  1893,  obtained  statutory 
powers  for  oonstmoting  a  line  of  railway,  gave  notice 
to  Gk>nty,  the  owner  of  a  factory  at  Leicester,  to  treat 
for  a  portion  of  his  factory  imder  section  42  of  the 
oompany's  special  Act  of  1893.*  The  factory  was  one 
of  the  buildmgs  specified  in  the  schedule  to  the  Act. 
The  only  access  for  yehicles  to  the  factory  was  from 
public  highway,  and  this  access  was  included  in  the 
portion  of  land  comprised  in  the  notice  to  treat.  If 
the  railway  company  took  the  portion  of  land  oom- 
prised  in  tiie  notice  to  treat,  there  would  be  no  access 
for  vehicles  to  and  from  the  remainder  of  the  laud 
from  and  to  the  highway,  except  over  the  land  so 
taken  by  the  company.  The  railway  was  carried 
over  portion  of  the  land  in  question  by  a  viaduct, 
which  was  in  course  of  construction,  and  sufficient 
access  for  vehicles  to  and  from  the  remainder  of  the 
land  from  and  to  the  highway  could  be  provided 
through  an  archway  of  the  viaduct.  The  sole  pur- 
pose for  which  the  company  would  use  or  were  likely 
to  use  the  land  was  to  carry  the  viaduct  over  which 
the  lines  pHSsed  and  no  other,  and  save  for  letting  out 
for  non -rail  way  purposes  the  company  wern  not 
likely  to  rnjuire  any  further  or  other  use  of  the 
lanH. 

The  company  contended  that  the  provision  of  such 
access  was  an  accommodation  work  which,  in  the 
event  of  their  takinur  the  portion  of  the  land  in 
question,  they  would  be  bound  to  make  and  maintain 
under  section  68  of  the  Bail  ways  Glauses  Act,  1845, 
and,  whether  so  bound  or  not,  they  offered  and 
undertook  before  the  umpire  to  make  and  at  all  times 
thereafter  to  maintain  for  the  accommodation  of  the 
owners  and  occupiers  of  the  remainder  of  the  land 
such  an  access  to  and  from  the  said  highway  by 


*  By  56  &  57  Vict.  c.  Ixxix.,  s.  42,  notwithstanding 
section  92  of  the  Lands  Clauses  Act,  1845,  the  owners 
of  and  other  persons  interested  in  the  houses  or  other 
buildings  or  manidaotories  described  in  the  schedule 
to  the  Act,  and  whereof  parts  only  are  required  for 
the  purposes  of  the  Act,  may,  if  such  portions  can,  in 
the  opinion  of  the  |ury,  arbitrators,  or  other  authority 
to  whom  the  Question  of  disputed  compensation  shall 
be  submitted,  DC  severed  from  the  remainder  of  such 
properties  without  material  detriment  thereto,  be 
T'-quirc'd  to  sell  and  convey  to  the  compaoy  the 
p  irtions  only  of  the  premises  so  required,  without  the 
cumpany  being  obliged  or  compellable  to  purchase 
the  whole  or  any  greater  portion  thereof,  the  company 
paying  for  the  portions  required  by  them  and  making 
compensation  fur  any  damage  sustained  by  the 
owners  thereof  and  other  persons  interested  therein 
by  severance  or  otherwise. 


means  of  a  roadway  under  one  of  the  ardhes  of  the 
viaduct,  and  to  execute  any  assurance  necessary  to 
secure  to  the  owners  and  occupiers  a  perpetual  ease- 
ment of  such  right  of  passage  under  such  viaduct 

The  claimant  contended  mat  in  determining,  ander 
section  42  of  the  special  Act,  whether  the  portion  of 
the  land  could  be  severed  from  the  remainder  thereof 
without  material  detriment  thereto,  the  umpire  was 
bound  to  consider  only  the  effect  which  the  taking  of 
the  portion  required  by  the  company  and  the  severing 
of  the  same  m>m  the  remainoer  would  have  upon 
such  remainder,  and  that  he  was  not  authorized  by 
the  Act  to  take  into  consideration  any  offers,  whether 
of  works,  easements,  or  other  matters,  made  by  the 
company  with  the  object  of  neutralizing  such  effect; 
and  the  claimant  further  contended  that  the  company 
could  not  in  law  fulfil  their  undertaking  to  convey 
the  easement  in  perpetuity. 

The  umpire  decided,  first,  that  if  the  land  taken  by 
the  company  prevented  all  access  to  the  claimants' 
works  through  or  under  the  viaduct,  the  company 
must  purchase  the  entire  property;  and  secondly, 
that  if  the  company  had  power  to  give  the  access 
offered  through  the  archway,  there  was  not  such 
material  detriment  to  the  property  as  to  entitle  the 
claimant  to  claim  that  the  company  must  purchase 
the  whole. 

The  question  for  the  opinion  of  the  court  was 
whether  the  umpire  was  entitled  to  take  into  con- 
sideration the  matters  mentioned  in  the  above  con- 
tentions in  forming  an  opinion  whether  the  portion 
of  the  land  could  be  severed  from  the  remainder 
thereof  without  material  detriment  thereto.  The 
Divisional  Court  held  that  the  umpire  was  not 
entitled  to  take  the  matters  mentioned  in  the 
company's  contention  into  consideration,  and  that 
the  company  had  no  x>ower  in  law  to  give  the  access. 

The  railway  company  appealed. 

C,  A,  Russell  and  J.  E.  Bankes,  for  the  appellants. 

J,  Laweon  Walton,  Q.C.,  and  8.  M,  Everardy  for  the 
respondent. 

The  following  cases  were  referred  to :  MuUiner  v. 
Midland  Riilway  Co,,  27  W.  B.  330,  11  Ch.  D.  611 ; 
Orand  Junction  Canal  Co.  v.  PeUy,  36  W.  B.  795,  21 
Q.  B.  D.  273 ;  Foeter  v.  London,  Chatham,  and  Dover 
Railway  Co.,  43  W.  B.  116,  [1895]  1  Q.  B.  711 ; 
Wilkinson  v.  HuU,  Bamsley,  and  West  Riding  Railway 
Co.,  30  W.  B.  617,  20  Ch.  B.  323;  Byles  v.  Ipswich 
Dock  Commissioners,  11  Ex.  464,  4  W.  B.>  C.  L.  Dig. 
178. 

Lord  E8HBB,  M.B. — Considering  what  the  law 
would  have  been  if  section  42  of  the  Special  Act  of 
1893  had  not  been  enacted,  and  then  looldng  at  that 
section,  in  my  opinion  that  section  ought  to  be  con- 
strued so  as,  if  possible,  to  meet  the  grievance  sought 
to  be  remedied.  Formerly,  if  a  railway  oompany 
took  the  smallest  part  of  a  house,  though  the  sever- 
ance of  that  part  from  the  rest  caused  no  material 
detriment,  the  owner  could  require  the  oompany  to 
take  the  whole  of  the  house.  That  was  the  grievance 
which  was  created  by  section  92  of  the  Lands  Clauses 
Act,  1845,  and  which  placed  a  great  obstruction  in 
the  way  of  railway  construction.  Section  42  seems 
to  me  to  have  been  enacted  with  a  view  to  take  away 
that  power  from  the  landowner,  upon  a  certain  oondi- 
tion  being  fulfilled.  The  section  throws  upon  the 
arbitrator  or  jury,  as  the  case  may  be,  the  du^  of 
determining  whether  that  condition  has  been  fulfilled 
— ^namely,  whether,  where  part  of  a  house  is  proposed 
to  be  taken,  it  can  be  token  so  as  to  oause  no  material 
detriment  to  the  rest  of  the  house.  If  the  tribunal 
determines  that  no  material  detriment  will  enane,  then 
the  power  of  the  owner  under  section  92  is  gone. 
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Ooniideriiig  tbat  aeotion  42  was  passed  to  remedy 
an  M^nowledged  grieyanoe  aflFectiiie  the  railway 
oompaiiy,  it  seems  to  me  that  it  should  be  construed 
SB  tride^  as  posaiUe  to  meet  that  gtieyance.  I  think 
that  tiie  proper  oonstmotion  of  the  section  is  that  the 
arbitntar  or  jury  should  take  into  consideration  all 
flie  oiroiimstaiLses,  and  the  mode  in  which  the  piece 
of  land  is  proposed  to  be  taken.  Here  a  certain  psa*t  of 
a  maoufacftoty  is  proposed  to  be  taken,  and  the  owner 
aayi  that  maturial  aetriment  will  be  caused  to  the 
remainder  by  cutting  off  access  to  it.  The  railway 
oonqwny  say  to  that,  that  though  that  might  be  true 
if  tfasY  took  the  land  simply,  yet  they  would  undertake, 
and  metv  did  undertake  1>afore  tiie  umpire,  to  enter 
into  a  deed  binding  them  to  give  a  perpetual  right  of 
way  over  the  raeoe  of  lana  ti^en ;  Uiat  they  were 
canying  the  railway  over  the  land  on  arches,  and 
that  one  aroh  would  span  the  very  piece  of  land  over 
wUok  the  owner  now  has  access,  and  that  the  arch 
would  be  so  high  and  so  wide,  and  the  gradients  so 
sHi^tly  altered  that  the  road  under  it  would  be 
almost  exactly  the  same  as  the  present  road.  If  that 
is  BO,  can  anyone  say  that  there  is  any  material  detri- 
ment to  the  remainder  of  the  landP  The  umpire 
foond  iliat  there  was  no  material  detriment.  It  is 
aged  that  the  umpire  cannot  take  those  considera- 
taoDS  into  account.  That  contention,  to  my  mind, 
would  do  away  with  the  beneficial  effect  of  section  42. 

It  is  also  urged  that  the  company  cannot  give  a 
xjgbt  of  way.  If  the  ri^ht  of  way  proposed  to  be 
given  were  inoonsistent  with  the  purpose  for  which  the 
mod  was  taken,  I  should  think  that  the  company  could 
not  give  it.  But  looking  at  the  cases  which  have  been 
dtod,  they  seem  to  me  to  show  that  the  oompanycan 
give  this  right  of  way,  inasmuch  as  it  is  not  mconsis- 
uat  with  any  nurpose  for  which  the  land  is  taken. 
The  company  have  nven  the  requisite  undertaking 
before  the  nmpire,  and  the  court  would  enjoin  them 
to  cany  out  that  undertaking.  It  is  a  positive  obli- 
gptioQ  from  which  they  cannot  escape. 

There  is  this  further  point.  Even  if  the  com- 
pany bad  not  undertaken  to  give  this  right  of 
way,  they  could  be  compell^  to  sive  access 
■ader  section  68  of  the  Bailways  ClauseB  Act, 
184d.  But  I  desire  to  rest  mv  judgment  on  section 
42  of  ilie  special  Act,  apart  altogeuier  from  section 
68.  We  jQUst,  thmfore,  answer  the  question  by 
SBfing  that  the  arbitrator  had  a  right  to  take  into 
HMsiiifii'ation  the  mode  in  which  the  company  pro- 
posed to,  and  bound  themselves  to,  cross  the  land. 
The  aypoal  must  therefore  be  allowed. 

A.  lii  Smith,  L.J. — I  am  of  the  same  opinion. 
Fadar  aection  92  of  the  Lands  Clauses  Act,  1845,  if  a 
waipiiy  took  part  of  a  house,  the  owner  could  com- 
pel theni  to  take  the  whole  house.    To  meet  that 
rtato  of  the  law  section  42  of  the  company's  special 
Aet  was  enacted.    The  meaning  of  that  section  seems 
to  me  to  be  that,  with  respect  to  certain  properties 
the  ovnsr  ahall  no  longer  have  the  power  f  have 
rtated  wndear  section  92,  where  the  tribunal  is  satisfied 
Aat  tiae  seiverance  will  cause  no  material  detriment 
to  tb0  remainder  of  the  property.    If  the  tribunal 
finds   tliat  tiiere  will  be  material  detriment  to  the 
icmaaader,  the  owner  can  compel  the  company  to  take 
4m    ^wlmle.     If  there  is  no  material  detriment,  he 
rmrnno^       How    is    the    tribunal    to    ascertain    if 
»  in  material  detriment  caused  by  the  severance  ? 
\  thing  must  be  to  ascertain  how  the  severance 
;  to  be  effected.      Is  it  in  a  tunnel,   or  in  a 
or  on  an  embankment,  or  in  what  other 
AU  these  things  must  be  investigated  by  the 
If  that  is  so,  why  is  he  not  to  inquire 
rtiie  roadway  giving  access  to  the  premises  is 
^\m  cait  in  two>  or  whether  an  archway  is  to  be  built 
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allowing  the  same  access  as  before  P  If  that  were 
not  so,  section  42  would  be  done  away  with*  I  think 
therefore  that  the  question  must  be  answered  in  the 
afi&rmative.  The  umjpire  '.has  found  itiat  if  the  com- 
pany have  power  to  give  the  access  through  the  arch- 
way there  is  not  such  material  detriment  to  the  pro- 
perty as  to  entitle  the  claimant  to  claim  that  the  com- 
pany must  purchase  the  whole. 

Aa  to  the  case  of  MuUiner  v.  Midland  Bailway  Co., 
if  that  case  decided  that  the  company  could  never 
grant  an  easement  through  an  airway,  I  should 
have  to  differ  from  it.  I  am  certain,  however,  that 
case  never  intended  to  decide  that  if  a  field  is  cut 
in  two  the  nulwav  company  cannot  grant  a  right  of 
way  by'means  of  a  bridge  under  the  embankment. 
Then,  as  regards  the  two  cases  of  Qrand  Junction 
Canal  Co.  v.  Petty  and  Foster  y.  London,  Chathamy  and 
Dover  Railway  Co.,  they  were  both  decided  upon  a 
passage  in  Parke,  J.'s,  judgment  in  Bexv.  InJuUfitanU 
of  Leake,  5  B.  ft  Ad.  469,  at  p.  478.  That  dictum, 
in  my  opinion,  shows  that  the  company  can  volun- 
tarily execute  works  so  as  to  give  a  right  of  way 
under  their  line.  Further,  I  see  no  reason  why, 
under  section  68  of  the  Bailways  Clauses  Act,  1845, 
the  company  are  not  compelled  to  give  an  access. 

BiOBY,  L.J.— The  only  question  we  have  to  con- 
sider is  whether  the  umpire  was  entitled  to  take  into 
consideration  the  matters  mentioned  in  certain  para- 
graphs of  the  case.  In  my  opinion  that  question 
must  be  answered  in  the  affirmative.  The  company 
alleged  that  they  would  be  bound  under  section  68  to 
provide  an  access  to  the  road  for  the  accommodation 
of  the  remainder  of  the  land.  I  do  not  rely  upon  the 
alternative  proposition  that,  whether  they  were  bouid 
or  not,  they  agreed  by  their  counsel  before  the 
umpire  to  <k>  so.  I  thmk  that  the  company  would 
be  bound,  under  section  68  of  the  Bailways  OlausfiS 
Act,  1845,  to  provide  a  sufficient  and  proper  access 
to  that  portion  of  the  claimant's  property  for 
which  they  had  not  given  notice  to  treat.  The 
archway  gives  an  actual  and  physical  access  to 
the  remainder  of  the  property,  and  it  is,  in  my 
opinion,  such  an  access  as  under  section  68  they  would 
be  bound  to  provide.  It  is  not  a  question  of  their 
willingness  to  give  access ;  they  were  bound  to  give  it. 
I  have  no  doubt  that  if  the  matter  had  been  brought 
before  justices  under  section  69  they  would  have  held 
it  to  be  a  sufficient  accommodation  work.  Therefore 
the  company  were  bound  to  give  the  access,  and  the 
claimant  was  bound  to  teke  it  as  complying  with 
section  68.  The  company  being  bound  to  give  an 
access  in  perpetuity,  it  was  the  duty  of  the  umpire  to 
have  regfurd  to  those  facts  in  determining  whether 
there  was  material  detriment  to  the  remainder  of  the 
land,  and  having  taken  those  facts  into  consideration 
he  came  to  the  conclusion  that  there  was  no  material 
detriment. 

As  to  the  case  of  MuUiner  v.  Midland  RaUvoay  Co,, 
it  has  no  sort  of  reference  to  a  case  of  this  kind. 
There  the  land  was  taken  for  building  a  stetion  at 
Northampton.  The  land  was  required  for  the  pur- 
poses of  the  railway.  That  case  hiss  never  been  dis- 
puted, and  is  the  law.  It  has  been  attempted  to 
extend  it  to  other  cases  to  which  it  has  no  application. 
That  land  taken  and  required  for  the  purposes  of  the 
railway  cannot  be  alienated  without  the  special 
authority  of  Parliament  cannot  be  doubted.  And  the 
late  Master  of  the  Bolls  went  a  step  further  and  said 
that  a  perpetual  easement  over  it  could  not  be  granted, 
and  I  think  that  follows  as  a  necessary  corollary.  The 
appeal  must  therefore  be  allowed. 

(7.  A,   RubhU  asked   that  the  appeal  should  be 
allowed  with  costs. 


tHfi   Wfifi^Y  ftfit»ORTfift.        tb-.».w«.l        tfoL  ItLi. 


COTTBT  OF  Appeal. 


Ernest  v.  TheIjOma  Gold  Mines  (Limited). 


CouHT  OF  Appeal. 


S»  M.  Everardt  for  the  daimant,  contended  that 
this  oourt  in  HoUiday  v.  Mayor,  Ac,^  of  Wakefield,  20 
Q.  B.  D.  699,  36  W.  B.  Dig.  8,  decided  that  the  costs 
of  a  special  case  were  costs  incident  to  the  arbitra- 
tion within  section  84  of  the  Lands  Clauses  Act, 
1845,  and  were  to  be  borne  as  therein  provided,  and 
that  the  court  had  no  jurisdiction  over  tnem. 

0.  A,  RuseeU,  for  the  railway  company. — HoUiday 
▼.  May  or  ^  <fec.,  of  Wakefield  was  decided  in  1888,  when 
section  5  of  ike  Common  Law  Procedure  Act,  1854, 
which  gave  the  arbitrator  power  to  state  a  case,  but 
said  nothing  about  costs,  was  in  force.  That  section 
has  been  r^ealed  by  the  Arbitration  Act,  1889,  and 
section  7  of  this  latter  Act  has  been  enacted  in  its 
stead,  and  section  20  gives  the  court  power  to  make 
any  order  as  to  costs  it  may  think  just.  HoUiday*8 
case  is  therefore  no  longer  applicable. 

Lord  EsHSR,  M.B. — HcUiday*e  case  came  before 
the  court  under  section  5  of  the  Common  Law  Pro- 
cedure Act,  1854,  which  has  now  been  repealed,  and 
wider  powers  are  given  to  the  court.  That  case, 
therefore,  is  no  longer  applicable.  We  accordingly 
give  the  appellants  the  costs  of  the  appeal. 

A.  L.  Smith  and  Bigbt»  L.JJ.,  concurred. 

Appeal  ailovfed. 

Solicitors  for  the  appellants,  Outdiffee  &  Davenport, 
for  Lingard'Monk,  IMUuichester. 

Solicitors  for  the  respondent.  Bower,  CoUon,  A 
Boiver,  for  Sir  Thomae  Wright  &  Son,  Leicester. 


From  Chan.  Div.  )         i^^^  ^  ^i^ 

(Lindley  and  A.  L.  Smith,  L.JJ.)  ]         ^^^-  *'  ^"• 

EltNEST  V.  The  Loma  Gold  Mines  (Limited),  (a.) 

Company— -Meeting  of  sharehoidere — Special  reaoluHon 
— Proosiee — Mode  of  counUng  votes — Show  of  hands 
--Companies  Acts,  1862  (25  <k  26  Vict.  c.  89),  s.  51— 
Blanks  in  proxy-Stamp  Act,  1891  (54  &  55  Vict.  e. 
89),  s.  80. 

At  a  meeUng  of  tJie  shareholders  of  a  company,  the 
articles  of  which  provided  that  every  motion  submitted  to 
a  general  meeting  should  be  decided,  in  the  first  instance, 
by  a  majority  to  be  ascertained  by  a  show  of  hands; 
that  every  member  should  have  one  vote  for  every  share 
he  should  field  in  the  company;  and  that  votes  might  be 
given  eitJier  personally  or  oy  proxy,  t?^  cJiairman  of  the 
meeting  reused  to  count  proxies  on  taking  votes  by  show 
of  hands. 

Held,  that  the  chairman  was  right  in  so  reusing. 

In  re  Caloric  Engine  and  Siren  Fog  Signals  Co.,  52 
L,  T.  N.  8.  846;  approved. 

In  re  BidweU  Brothers,  41  W.  E.  363,  [1893]  1  Ch. 
603,  overruled. 

By  a  printer's  error,  the  day  and  howr  appointed  for 
a  meeting  of  shareholders  had  been  omitted  from  the 
proxy  which  was  sent  to  each  shareholder  with  the  notice 
convening  the  meeting.  The  secretary  of  the  company, 
having  discovered  the  error,  sent  a  postcard  to  each 
member  saying  that,  if  the  proxy  had  already  been 
returned  to  him.  Tie  should  assume  that  he  had  authority 
to  fill  in  the  blanks,  and  accordingly  did  so. 

Held,  that  the  proxies  were  valid,  and  had  been  duly 
stamped  within  the  meaning  of  the  Stamp  Act,  1891. 

Decision  of  Chitty,  J.  (ante,  p.  45,  [1896]  2  Ch.  572), 
affirmed  on  both  points. 


(a.)  Beported  by  W.  Shallo&oss  Goddabd,  Esq., 
Barrister-at-Law. 


Appeal  of  the  plaintiff  from  a  decision  of  Chitty,  J., 
reported  atite,  p.  45,  and  [1896]  2  Ch.  572,  where  the 
facts  are  fully  stated. 

Chitty,  J.,  held  that  at  a  meeting  of  shareholders 
of  the  company  the  chairman  was  right  in  refusing  to 
count  proxies  on  taking  votes  by  show  of  hands,  and, 
further,  that  forms  of  proxy,  the  dates  of  which  were 
filled  in  after  signature,  were  valid  within  section  80 
of  the  Stamp  Act,  1891. 

The  plaintiff,  a  shareholder  in  the  company,  ap- 
pealed. 

Ashton  Cross,  for  the  appellant,  used  the  same 
arguments  as  in  the  court  below,  and  referred  to 
Queen  v.  Ghvemment  Stock  Investment  Co.,  3  Q.  B.  D. 
442,  26  W.  B.  Dig.  136;  In  re  Haven  Oold  Mining 
Co.,  30  W.  B.  389,  20  Ch.  D.  151.  [Liedley,  L.J., 
referred  to  Young  v.  South  African,  Ac,  Syndicate,  44 
W.  B.  509,  [1896]  2  Ch.  268.] 

Byrne,  Q.C.,  and  E.  W.  Stock,  for  the  respondent 
company. 

Cur.  adv.  vtdt. 

Nov.   10.— ^Lindley,  L.J.,  read  the  judgment  of 
the  court  as  follows:— The  question  nused  by  this 
appeal  is  how  absent  members  of  aresistered  company 
are  to  vote  at  a  meeting  called  under  section  51  of 
the  Companies  Act,  1862,  when  no  poU  is  demanded. 
The  question  is  important,  because  different  views 
have  been  taken  by  different  jud^    of  the  High 
Court.  Before  referring  to  the  deoiBions  it  is  neceeiary 
to  read  section  51,  on  tiie  construction  of  which  the 
question  really  turns.    [His  lordship  read  the  section, 
and  continued:—-]    It  will  be  observed   that   this 
section    contemplates    cases     in   which   a   poll  is 
demanded,    ana     cases     in     which    no      poll    is 
demanded.    A  valid  resolution  may  be  oanied  with- 
out a  poll  as  well  as  with  a  poll.    The  section  does 
not  say  how  votes  are  to  be  given  or  counted  when  a 
poll  is  not  demanded.    The  section  is  framed  upon 
the  assumption  that  the  mode  of  voting  in  such  a 
case  is  well  known,  as  in  truth  it  was  and  is — viz., 
by  showof  hands— i.e.,  by  counting  the  persons  present 
who  are  entitled  to  vote  and  who  choose  to  vote  by 
holding  up  their  hands.    We  can  find  nothing  in  the 
section  to  alter  or  to  exclude  this  well-known  mode  of 
conducting   business,    nor,    so    far,    is   there    any 
controversy.    'The   controversy  arises    in  this  way. 
Absent  members  who  have  appointed  proxies  vote  by 
those  proxies ;  but,  unless  a  poll  is  demanded,  the 
person   present    is    only    counted    once,    however 
numerous  may  be  the  persons  whom  he  represents. 
Such  is  admitted  to  be  the  common  practioe.     But  it 
is  contended  that  the  practioe  in  this  respect  is  incon- 
sistent with  section  51,  and  that  when  that  section 
applies,  as  it  does  in  this  case,  each  absentee  whose 
proxy  is  present  and  who  votes  is  entitled  to  be 
treated  as  present  himself  and  as  holding  up  his  hand, 
so  that  on  a  show  of  hands  each  person  present  and 
entitled  to  vote  and  voting  ought  to  be  counted  not 
once  only,  but  once  for  every  person  present  whom 
he  represents. 

It  IS  not  contended  that  the  number  of  votes  which 
each  absentee  can  give  on  a  poll  is  to  be  counted ;  the 
contention  is  that  each  abmntee  who  has  given  a 
proxy,  who  is  present  and  votes,  is  to  be  oounted  as 
a  member  present  and  holding  up  lus  hand.  This 
contention  is  based  on  the  words  '*  present  in  person 
or  by  proxy."  Absentees,  it  is  contended,  are  present 
by  their  proxies,  and  must  therefore  be  counted  as 
persons  present  if  those  proxies  vote.  This  ingenious 
argument,  however,  fans  to  give  sufficient  effect  to 
the  words  '*  entitled  according  to  the  regulations  of 
the   company   to  vote.'*    The  regulations  uf 
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oompany  must  therafore  be  regarded.  The  regula- 
tkns  of  eeoh  oompany  are,  howeyer,  themselves 
framed  with  reference  to  ordinary  business  habits, 
and  ve  based  upon  the  assumption  that  business  will 
be  oomdueted  in  tiie  ordinary  way.  Section  51  of  the 
Act  is  intended  to  be  worked  with  the  regulations 
oontKned  in  TaUe  A  in  the  case  of  oompanies  having 
DO  other  regulations,  and  Table  A  impliedly  authorizes 
voting  by  show  of  hands  in  the  orainary  way  if  no 
pdQ  is  demanded ;  and  it  also  authorizes  votmg  by 
prazy  (see  Art.  48) ;  but  tlie  proxies  must  be  members 
of  tM  oompany  (Art.  49).  The  artides  of  assooia- 
tion  of  tne  present  oompany  exclude  Table  A, 
but  contain  similar  provisions  as  regards  voting, 
and  also  an  cxpioss  provision  (60)  l£at  ''at  any 
goenl  meeting  every  motion  made  and  sub- 
mitted shall  be  dedded,  in  the  first  instance,  by  a 
majority  in  number  of  the  members  to  be  ascertained 
bjr  a  show  of  hands.'*  The  express  provision  is  not 
in  Table  A ;  bat,  in  our  opinion,  it  is  implied  although 
not  ezpressed.  Section  51  of  the  Act  does  not  render 
tldi  article  inapplicable  to  general  meetings  called  to 
pasi  special  resolutions.  The  section  and  the  artide 
mast  be  read  together,  and  so  read  the  argument  of 
the  sppeDant  renders  it  necessary  to  say  that  the 
eAet  <n  section  51  is  to  introduce  a  mode  of  voting 
hf  riiow  of  hands  whidi  is  quite  contrary  to  ordinary 
InnMss  habits  and  which  no  one  has  ever  known 
■dopied  in  practice.  Absent  members  who  vote  by 
one  and  the  same  proxy,  when  no  poll  is  demanded 
vote  not  separatdy  as  if  they  were  individually 
nassntbut  as  an  aggregate,  their  proxy,  if  a  member, 
Mldiog  his  hand  up  and  so  giving  one  vote,  but  only 
one  for  himself  and  them.  Absentees,  if  they  are  to  be 
icgaided  as  present  by  proxy  before  a  poll  is  de- 
maiided,  vote  m  this  way  and  no  other.  The  above 
mode  of  voting  and  no  other  is  that  which  is  contem- 
jlkM  by  the  Legidature  when  no  poll  is  demanded, 
m  is  shown  by  Table  A  ;  and  this  mode  and  no  other 
ii  consistent  with  the  artides  of  this  company.  This 
vas  Ghitty,  J.'s,  view.  The  same  view  was  taken  by 
lay,  J.,  in  Jn  re  Odkrie  Engine  Signal  Co.,  52  L.  T., 
K.  8L  846,  and  by  the  Court  of  Appeal  in  In  re  Eor^ 
hwjf  Bridge  Waaon  Co.,  27  W.  B.  433, 11  Ch.  D.  109. 
It  is  tne  that  the  only  point  dedded  in  this  last  case 
vas  tiiat  on  a  ahow  of  nands  shares  ought  not  to  be 
vmaoMs  Ko  one  suggested  that  absentees  should  be 
ooanted  as  present.  The  observations  of  Sir  Georffe 
JfMl,  M.B.,  on  the  mode  of  voting  by  show  of  hands 
ma  dearly  against  the  propriety  of  so  counting  them. 
1m  In  re  Bidwdl  Brothers,  41  W.  B.  363,  [1893] 
1  Ql  603,  Yanghan  Williams,  J.,  however,  dedded 
ttat  OD  a  ahow  of  hands  absent  members  entitled  to 
^ota  bj  proxy  ought  to  be  counted  as  nresent  if  their 
pu^  Is  hfmiialf  present  and  votes.  We  agree  that 
ftmm  tnie  if  the  proxy  is  a  non-member  and  repre- 
HBts  only  one  person — ^viz.,  the  absentee  for  whom 
W  votes.  !nie  proxy's  vote  must  be  counted,  and 
that  vote  is  in  effect  the  vote  of  the  absentee.  But 
to  hdd  that  on  a  show  of  hands  a  proxy  has  more 
ttaa  one  Tote  is  to  introduce  a  mode  of  voting  never 
bsard  of  in  practice,  and  not,  in  our  opinion,  re- 
^dred  by  law.  Section  51  of  the  Companies  Act, 
1162,  18  a  reproduction  of  section  34  of  the  Joint 
Stock  Oompanies  Act.  1857,  and  if  Yaughan  Williams, 
^•'a,  dedaion  is  right,  a  practice  which  has  prevailed 
1 1866,  if  not  for  even  a  lonser  period,  will 
improper.  Such  a  conclusion  makes  it 
to  examine  the  grounds  on  which  it  is 
I  wiUi  great  care  and  some  suspidon ;  and  for 
^  naaona  above  stated  we  have  come  to  the  condu- 
■OB  that  the  deddon  in  In  re  BidioeU  Brothers  is 
wtmeona  and  ouffht  not  to  be  followed.  The  appeal 
mast  be  dianussed  with  costs. 
On  the  ■eoood  point  the  court,  without  ddivering 


a  formal  judgment,  held  that  the  proxy  forms  had 
complied  with  the  requirements  of  section  80  of  the 
Stamp  Act,  1891,  and  were  therefore  valid. 

Appeal  dismissed. 

Solidtors,  W,  T.  Hart;  FaweU  <&  BuH. 


From  Ohan.  Diy.     ) 
Lindley.   Lopes,   and  [  June  17,  26,  1896. 

Bigby,  L. JJ.         ) 

In  re  Le  B&assettb  &  Oakley,  (a.) 

Solicitor  —  Costs  —  TaxaHon — Common  order — Jl£<meys 
received  hy  solicitor  in  different  capacities  ^Counsets 
fees. 

The  dattse  in  the  common  order  to  tax  directing  credit 
to  he  given  for  all  sums  received  must  he  read  cu  including 
and  as  confined  to  all  moneys  which  the  solicitor,  in  his 
character  of  solicitor  or  agent  of  the  client,  has  received 
of,  or  on  cuxount  of,  or  is  legally  or  equitahly  liahle  to 
pay  over  to,  the  dient,  and  against  which,  if  sued  for  hy 
the  dient,  the  solicitor  could  set  off  his  costs  when  taxed. 

Fees  received,  or  alleged  to  have  heen  received,  hy  soli- 
citors on  account  of  a  dient,  who  was  oho  a  harrieter, 
as  counsd*s  fees  are  not  induded  in  the  ahove  dause, 
and  therefore  are  not  liahle  to  he  brought  into  account  in 
the  taocation  of  a  hill  of  costs  between  the  solicitor  and 
such  dient. 

Mr.  Terrell,  a  hamster,  employed  a  firm  of  solid- 
tors,  Messrs.  Le  Brasseur  &  Oakley,  to  transact  some 
conveyancing  budness  for  him,  and  on  the  14th  of 
January,  1896,  a  common  order  to  ddiver  a  bill  of 
costs  and  to  tax  was  obtained  by  Mr.  Tarrdl  in  the 
Chancery  Division. 

The  form  of  order  contained  these  words :  "  It  is 
ordered  that  the  said  solidtors  do  give  credit  for  all 
sums  of  money  by  them  received  ofor  on  account  of 
the  petitioner." 

The  petitioner  alleg^  that  he  had  been  employed 
by  the  solidtors  as  counsd  before  a  committee  of 
the  House  of  Commons  in  connection  with  a  bill 
promoted  by  two  railway  companies,  and  that  his 
fees  had  not  been  paid.  He  also  made  an  affidavit, 
swearing  that  he  was  informed  and  believed  that  the 
solidtors  had  received  from  their  cUents  money 
enouffh  to  cover  those  fees,  and  that  they  ought  to 
have  banded  them  over  to  him. 

In  the  proceedings  the  petitioner  asked  that  those 
fees  should  be  brought  into  account  in  order  that 
they  might  be  set  off  against  what  might  be  found 
due  from  him  to  the  solidtors  upon  the  taxation  of 
thdr  bill. 

The  solidtors,  in  reply,  denied  that  they  had  ever 
recdved  the  fees,  ana  said  that  there  were  no  fees 
owing  by  them  to  the  petitioner. 

The  taxing-master  directed  the  solidtors  to  file  an 
affidavit  with  reference  to  the  fees,  and  to  produce  all 
correspondence  and  documents  relating  to  them. 

The  solidtors  thereupon  gave  the  following  notice 
of  motion  before  Kekewich,  J.:  "That  the  order 
dated  the  21st  of  April,  1896,  by  the  taxing-master, 
Mr.  Spofforth,  to  wnom  the  taxation  of  costs  directed 
by  the  order  herein  dated  the  14th  of  January,  1896, 
has  been  referred,  whereby  he  directed  that  the  said 
solidtors  should  file  an  affidavit  rdating  to  the  claim 
of  Frank  Arnold  Hull  Terrell  (the  petitioner  named 
in  the  said  order  of  the  14th  of  January,  1896)  to  have 
credit  in  the  said  taxation  for  fees  alleged  to  be  due  to 
him  in  respect  of  the  Gbeat  Northern  and  City  Bdlway 

(a.)  Beported  by  W.  Shallcross  Gk>DDARD,  Enq., 
Barrister-at-Law. 
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Bill  and  the  London,  Walthamstow,  and 
Forest  Railway  Bill,  and  should  prodnoe  to  the 
Frank  A.  H.  Terrell  or  his  souoitors  all  oorres- 
pondence  and  aoooonts  relating  to  the  expenses  of  the 
said  bills,  or  the  promotion  thereof,  may  be  dischai^ged, 
and  that  the  taxiag-master  be  direoted  to  prooeed 
with  the  said  taxation  without  regard  to  suoh  claim, 
and  that  Mr.  Terrell  may  be  orderad  to  pay  their  costs 
of  the  motion." 

Kekewich,  J.,  made  no  order  on  the  motion,  and 
the  order  of  the  court  as  drawn  up  contained  the 
following  words :  "  This  court  doth  not  think  fit  to 
make  any  order  on  the  said  motion,  but  is  of  opinion 
that  in  his  taxation  the  taxing-master  ought  not  to 
include  any  item  alleged  to  have  been  received  by  the 
said  solicitors  on  b^alf  of  the  said  Mr.  Terrell  as 
counsel's  fees." 

Mr.  TerreU  appealed. 

OahdhS,  for  the  appellant. — ^The  proper  course  would 
have  been  for  the  bill  to  be  delivered  and  taxed  in 
the  usual  way,  and  then  for  the  solicitors  to  carry  in 
objections  to  the  taxing-master's  certificate. 

Warrington,  (J.C.,  and  Owrge  Oavey  for  the  solici- 
tors.—The  receipts  to  be  brought  in  must  be  receipts 
connected  with  the  particular  bill  of  costs  to  be 
taxed:  Jones  v.  James,  1  Beav.  307;  In  re  Smith, 
4  Beav.  309 ;  Bussel  v.  Buchanan,  9  Sim.  167 ;  Cooper 
V.  Ewart,  2  Ph.  362.  It  is  a  mere  accident  that  the 
person  who  receives  the  money  is  a  solicitor,  and  that 
may  possibly  give  the  court  jurisdiction.  We  submit 
this  is  not  money  received  to  the  use  of  the  client. 
[LiNDLEY,  L. J. — ^The  practice  is  uniform  to  exclude 
all  receipts  which  have  no  reference  to  the  subject- 
matter  of  the  bill :  that  is  the  result  of  our  inquiries.] 

CdbabS  in  reply. — ^The  monevs  must  have  been 
received  in  fact  on  behalf  of  the  client  and  by  the 
solicitor  in  lus  professional  capacity.  The  prin- 
ciple applies  to  all  monej^s  received  by  the  solici- 
tor in  his  capacity  of  a  sohdtor,  and  in  fact  received 
on  account  of  the  client.  The  true  test  is,  Has  the 
solicitor  moneys  in  his  hands  out  of  which  he  can 
properly  pay  himself  P 

Cur,  adv.  vult 

June  26. — ^Ldtdlet,  L.J. — ^This  appeal  against  an 
order  made  by  Kekewich,  J.,  in  the  course  of  the 
taxation  of  a  bill  of  costs  gives  rise  to  three  ques- 
tions of  some  little  importance,  but  before  alluding 
to  them  I  will  state  shortly  the  facts  of  the  case. 
[His  lordship  stated  the  facts,  and  continued :— ]  The 
first  question  is  as  to  the  procedure.  The  second 
question  is  as  to  the  meaning  of  that  dause  in  the 
common  order  to  tax.  The  third  question  is  as  to 
counsel's  fees.  They  raise  altogether  distinct  points, 
and  must  be  dealt  with  separately. 

Now,  first  of  all  as  to  the  procedure.  Kekewich,  J. , 
himself  said  that  the  procedure  was  all  wrong,  and 
that  with  regard  to  the  supposed  order  of  the  taxing- 
master,  which  in  the  notice  of  motion  is  treated  as  an 
order  of  the  2l8t  of  April,  1896,  by  which  the  master 
directed  the  solicitors  to  file  an  amdavit  and  to  pro- 
duce documents,  there  never  was  any  such  order,  and 
the  whole  thing  is  a  myth.  As  I  understand  the 
facts,  it  was  an  expression  of  intention  by  the 
taxing-master  that  he  should  require  those  things 
to  be  done.  Thus  the  application  to  the  judge  for 
an  expression  of  his  opimon  was  utterly  irregular. 
Kekewich,  J.,  felt  that  and  said  so.  Then  he 
went  on  to  say  that,  inasmuch  as  the  case  had  been 
discussed  before  him,  and  it  was  a  matter  of  some 
importance,  notwithstanding  the  irregularity  of  Uie 
procedure,  he  should  express  his  opinion  upon  it,  and 
he  did  express  his  opinion  upon  it.  I  cannot  help 
thinking  that  it  would  have  been  very  much  better  if 


Kekewich,  J.,  had  declined  to  hear  the  application  at 
all.  It  is  entirely  contrary  to  the  present  practioe. 
I  do  not  say  that  it  never  was  done  in  old  times, 
perhaps  it  was.  But  ever  sinoe  the  present  roles 
have  been  in  existence — I  mean  ord.  65,  rr.  39-42— 
the  mode  of  procedure  on  questions  of  this  kind  is 
for  the  taxing-master  to  make  a  certificate  ;  to  cury 
in  objections,  and  to  let  the  master  make  an  answer  to 
them,  and  then  to  appeal  from  that.  Thus  the  coott 
before  whom  the  case  comes  knows  exactly  what  the 
facts  are;  whereas,  by  this  short  cut,  although  it  has 
some  advantages  which  Kekewich,  J.,  thought  josti- 
fied  him  in  making  his  order,  the  court  is  acting  on 
a  hypothetical  state  of  things  without  knowing  the 
real  facts  at  all.  That  this  course  is  irregular  is 
obvious  from  reading  the  rules,  which  are  perfectly 
dear.  I  can  only  venture  to  express  my  regret  that 
the  learned  judge  did  not  decline  to  hear  the  applica- 
tion and  dinniss  it  altogether.  However,  I  am  not 
prepared  to  say,  inasmudi  as  he  did  go  into  the  case 
on  the  merits,  and  we  have  heard  all  the  merits  also, 
that  it  is  our  bounden  duty  to  be  such  martinets  as 
to  dismiss  the  appeal  without  saying  a  word  about 
the  matter  which  is  really  at  the  bottom  of  this. 
Therefore  I  shall  express  my  opinion  on  the  merits  of 
the  case.  At  the  same  time  I  protest  against  imy 
procedure  of  this  kind,  and  venture  to  express  a  hope 
that  it  vnll  not  be  made  a  precedent,  and  that  if  it  is 
the  Court  of  Appeal  will  not  be  so  indulgent  as  it  is 
now. 

The  next  question   is  as  to  the  meaning  of  the 
dause  which  I  have  read  in  the  common  order  to  tax. 
Now  a  discussion  has  been  raised  as  to  the  meaniog 
of  that,  and  we  have  been  asked  to  endeavour  to 
expand  it— not  to  interpret  the  order,  but  to  endeavour 
to  jnve  some  direction  which  may  be  useful  for  the 
p;uSance  of  taxing-piasters  and  solidtors  interested 
m  taxing  bills.     We  have  all  taken  the  trouble  to 
make  some  inquiry  about  this,  and  we  have  seen  one 
or  two  of  the  taxing-masters  and  the  result  is  that 
the  taxing-masters  seem  to  differ  somewhat  in  opinion 
about  the  exact  scope  of  that  clause  in  the  common 
order  to  tax.    In  Morgan  and  Wurtsbuiv  on  Costs, 
which  is  a  book  known  to  all  of  us,  and  which  is  veir 
accurate,  there  is  this  passage  at  p.  441  of  the  2Dd 
edition :  **  Under  the  common  order  for  taxation  the 
master  is  bound  to  take  a  general  account  of  receipts 
and  payments  by  the  solidtor  as  agent  to  the  client." 
A  general  account  is  exactly  in  accordance  with  the 
words  of  the  dause.    Nothing  could  be  wider.    The 
learned  authors  refer  to  Bussel  v.  Buchanan  and  Cooper 
V.  Hwart  for  that  statement.    Then  they  say  "out 
see  Jones  v.  James  and  In  re  Smith,  from  which  it 
would  seem  that  the  master  is  not,  under  such  an 
order,  authorised  to  take  an  account  of  pecuniary 
matters  between  the  solidtor  and  dient  generally, 
but  must  confine  himself  to  payments  by  the  dient 
on  account  of  the  bill  of  costs,  unless  by  agreement 
between  the  solidtor  and  dient  the  moneys  coming 
into  the  hands  of  the  soUdtor  are  to  be  applicable  to 
payment  of  the  bill  of  costs.     See  obs^vations  on 
these  cases  in  Cooper  v.  Ewart"    Now,  one  of  the 
taxing-masters,  as  1  stated  when  the  case  was  before 
us,  told  us  that,  notwithstanding  the  general  words 
direotinff  the  solidtor  '*  to  give  credit  for  all  sums  of 
money  by  him  recdved  of,  or  on  accoont  of,  the 
petitioner"  he  had  been  in  the  habit  of  oonstruing 
tiiem  and  giving^  effect  to  them  as  confined  to  afl 
moneys  recdved  in  respect  of  the  bill  of  ooete  under 
taxation.    That  is  no  doubt  warranted  to  some  extent 
by  the  decision,  or  observations  at  all  events,  of  Lord 
Langdale  in  the  cases  of  Jones  v.  Jam/e^  and  In  re 
Smith,  whidi  are  referred  to  in  the  book  I  have  read 
and  which   were  commented  on  before  us.     Other 
taxing-masters  think  that  that  is  drawing;  the  line  too 
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i^itt,  and  bsTmg  regard  to  the  authorities  we  Lave 
looked  into,  it  seems  to  us  that  it  is  too  tight  to  ex- 
dnde  eneryihizig  whioh  does  not  bear  upon  the  bill  of 
costs  to  be  taxed. 

It  appears  to  ns  that  the  tme  principle  is  that  laid 
down  mat  of  all  in  Btusd  t.  BtKhanan,  and  again  by 
Lord  Oottenham  in  Oooper  -v,  Ewart.  That  makes 
the  net  a  little  wider.  Patting  oar  view  into 
langnage  so  as  to  assist  persons  as  maoh  as  possible 
to  ^meoiate  our  meaning,  the  danse  most  be  read  as 
iaciiiaiii^  and  as  oonfinM  to  all  moneys  whidi  the 
solicitor  in  his  ohaiaoter  of  solicitor  or  agent  of  the 
cBoit  has  received  of,  or  on  acooont  of,  or  is  legslly 
or  cqniAahly  liable  to  pay  over  to  such  client,  and 
against  which,  if  saed  for  l^  the  client,  the  solicitor 
omild  set  off  hia  oosts  when  taxed.  Therefore  the 
set-off  is  made  the  real  criterion.  The  way  that 
woAb  oot  in  practice  will  be  this :  Supposing  the 
elisnt  faioaght  an  action  against  the  solicitor  for  the 
Boney  raostTed  by  him  lor  the  cUent,  could  the 
solieitor  defend  himself  in  such  an  action  by  setting 
off  his  bill  of  costs  as  taxed  ?  If  yes,  the  taxing- 
naster  must  take  into  account  the  receipts.  If  no, 
the  taxing-master  ought  to  exclude  them.  That  is 
to  say,  there  may  m  circumstances  in  whioh  the 
nBator  reoeiyes  money  from  his  client,  against  which 
the  solicitar  could  not  set  off  his  bill  of  oosts ;  such  as 
leeeiTin^  it  for  a  special  purpose,  or  under  droum- 
itenoes  or  under  arrangements  which  would  preclude 
As  set-off.  If  so,  the  master  has  nothing  to  do  with 
it  But  if  on  the  other  hand  in  an  action  brought  to 
noorer  the  money  the  solicitor  could  set  off  ms  bill 
of  costs,  it  appears  to  us  that  Lord  Gottenham  and 
Sjbadwell,  Y.C.,  were  quite  right  in  saying  as  they 
did  in  effect  that  those  receipts  must  be  brought  in. 

Having  made  those  comments  upon  the  oonstruc- 
tioD  of  the  clause  which  enlarges  its  scope  as  under- 
stood by  some  of  the  taxing-masters,  and  at  the  same 
time  dMs  not  throw  open  the  net  so  wide  as  to  indude 
eferrtfaing,  I  pass  on  to  consider  the  third  question 
ia  uiii  case,  which  is  the  matter  of  oounsers  fees. 
How  this  brings  us  to  the  real  substance  of  the 
pwacut   case.    Are   the   solidtors  right,  or  is  Mr. 
Tend!  right,  in  saying  that  the  taxing-master  ought 
act  to  go  into  the  matter  of  those  fees  ?    The  solid- 
ton  say  that  he  ought  not ;  Mr.  Tenrdl  asks  us  to 
ttf  that  he  ought.    Now  it  appears  to  me — I  am 
yakinj^  now  for  mvsdf  only — ^that  upon  that  matter 
tte  solicitors  are  absdutdy  right.    1  think  that  it 
voold  be  Tery  much  to  be  regretted  if  this  court, 
cither  by  itself  or  by  its  officers,  did  anything  to 
asUe  oonnsel  to  recover  fees  from  his  client,  be  that 
efient  a  lay  client  or  a  solidtor  client.    Such  fees  are 
pi^ahle  as  a  matter  of  honour.    The  solicitor  can,  if 
wquired  by  oounsd,  be  oompdled  dther  not  to  leave 
the  brief  or  to  pay  the  fee  with  the  brief.    That  is  the 
rsaiulj  of  counsd.    He  has  it  in  his  own  hands.    If 
he  does  not  choose  to  insist  on  payment  of  the  fees 
wUli  the  faiief ,  it  becomes  a  matter  of  honour  and  not 
l^^d  obligation  at  all  as  to  whether  the  solidtor  pays 
the  fees  or  not.    Having  regard  to  the  affidavits,  I 
do  not  think  that  there  is  the  dightest  ground  for 
'*     ;  that  these  solidtors  have  recdved  money 
li  terms  or  under  such  circumstances  that 
I  could  be  brought  against  them.    I  doubt 
anything  short  of  a  bond  would  enable  a 
to  sue  a  solidtor  for  fees ;  but  we  need  not 
go  into  tbsit.  The  case  of  In  re  Hall,  2  Jur.  N.  8.  1076, 
whach  has  been  referred  to,  proceeds  entirdy  ou  a 
certain  ed  mission  of  a  solidtor  whidi  it  is  very  diffi- 
cult to  set  over,  and  I  say  nothing  about  that.    But 
^  IS  of  the  utmost  importance  that  the  court  should 
act  assist  coonsd  to  recover  fees.    If  they  do  the 
^cle  relation  between  a  banister  and  his  profesdonal 
will  be  altered,  and  a  door  will  be  opened 


which  will  not  only  lead  to  very  important  oonse- 
quenoes  as  regards  oounsd,  but  whioh  will  inevitably, 
if  perdsted  in,  do  away  with  that  whioh  is  the  great 
protection  of  oounsd — viz.,  his  immunity  from  an 
action  for  neglig^oe.  We  have  nothing  to  do  with 
the  matter  of  fees.  The  taxing-master  ought  not  to 
have  gone  into  it  at  all.  In  that  matter  the  solidtors 
are  aMolutdy  in  tibe  right  and  Mr.  Terrdl  absolutely 
in  the  wrong.  Eekewioh,  J.,  was  right  in  saying 
that  the  taxing-master  ought  not  to  have  gone  into 
it,  and  we  affirm  tiiat  view  of  the  case.  But,  inas- 
much as  the  whole  thing  has  been  so  utterly  irregular, 
it  appears  to  us  that  we  ought  to  do  what  is  regular 
so  far  as  we  can — that  is  to  say,  having  expressed 
our  opinion  as  to  what  is  right,  we  ought  to  dis- 
oharge  the  order  of  Kekewioh,  J.,  which  ouffht  never 
to  have  been  made,  and  give  no  costs  dther  odow  or 
here. 

LopBS,  L.J. — Mr.  Terrell,  under  the  common 
order  to  tax,  seeks  to  set  off  certain  fees  owine 
to  him  against  his  solidtors'  bill  of  costs,  incurred 
in  a  private  matter  of  his  own,  unconnected  with 
the  fees  said  to  be  due  to  him  in  respect  of  dther 
a  brief  or  briefs  ddivered  to  him  in  a  matter  before  a 
Gommittee  of  the  House  of  Commons.  The  mode  of 
procedure  that  has  been  adopted  in  this  case  is  most 
irregular.  The  matter  was  brought  before  Kekewid^, 
J.,  by  means  of  a  notice  of  motion,  which  is  most 
distinctly  not  the  usual  way.  The  matter  ought  to 
be  dealt  with  in  the  usual  way — vis.,  by  objections  to 
the  certificate  of  the  taxing-master.  If  that  course 
had  been  adopted,  the  matter  would  have  come  before 
us  in  a  different  and  more  definite  form,  and  it  would 
have  been  much  eader  to  deal  with.  Kekewidi,  J., 
in  my  opinion,  ought  to  have  dedined  to  hear  the 
motion  as  it  came  l^ore  him.  However,  he  did  hear 
it  at  some  length,  and  we  also  have  heard  it  at  some 
length.  In  those  oiroumstanoes  it  appears  to  me  that 
the  preferable  course  is  for  us  to  express  an  opinion 
on  me  merits. 

The  main  question  is  this,  What  is  the  effect  of 
the  dause  of  the  common  order  to  tax  directing 
credit  to  be  given  for  all  sums  recdved  P  As  has 
been  said  by  my  brother  Lindle^,  we  have  taken  a 
good  deal  of  trouble  to  inquire  mto  what  the  usual 
practice  is,  and  different  views  are  entertained  by 
different  taxing-masters.  Some  take  a  veiy  narrow 
view,  and  think  that  there  ou^ht  to  be  induded  under 
these  words  in  the  order  only  matters  whioh  have 
relation  to  the  bill  of  costs  then  under  taxation. 
Others  take  a  much  wider  view.  In  the  result  we 
nave  adopted  an  intermediate  view,  and,  after  careful 
condderation,  the  condudon  at  whioh  we  have 
arrived  is  that  which  has  already  been  expressed  by 
my  brother  lindley — ^viz.,  that  the  clause  must  be 
read  as  induding  and  as  confined  to  all  moneys 
which  the  solidtor,  in  his  character  of  solidtor  or 
agent  of  the  client,  has  recdved  of,  or  on  account  of, 
or  is  legally  or  equitablT  liable  to  pay  over  to  such 
client,  and  against  which,  if  sued  for  by  the  client, 
the  solidtor  could  set  off  his  costs  when  taxed.  I 
thmk  that  is  the  proper  rule  to  adopt ;  it  seems  to  me 
it  will  be  easy  to  work. 

The  onlv  other  question  in  the  case  is  with  regard 
to  counsel's  fees.  I  entirdy  agree  with  what  has 
been  already  said  that  the  court  cannot  and  ought 
not  to  assist  a  banister  in  recovering  his  fees. 
Payment  of  such  fees  is  only  a  matter  of  honour.  It 
is  open  to  the  learned  oounsd,  if  he  thinks  fit,  not  to 
accept  the  brief  at  all.  He  may  require  the  brief  to 
be  prepaid,  but  it  would  be  contrary  to  all  the 
decisions  and  I  think  against  good  policy  to  hold  that 
such  fees  are  recoversbfi.  Thrdsdnontnthet^ourtof 
Common  Pleasin  Kennedy  t.  Bram»  II  W.  &  284, 13 
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C.  B.  K.  R.  677,  is  one  that  haa  already  been  acted 
upon,  and  eBtablishes  the  un^ oaLified  doctrine  that 
the  relation  of  counsel  and  solioitor  renders  the  parties 
mutually  incapable  of  maUng  any  lefml  contract  of 
hiring  and  sendee  in  litigation.  That  rule  has 
existed  for  a  long  time  ana|  sjpealdng  for  myself,  I 
should  be  Tery  sorry  to  see  it  m  any  way  interfei«d 
with.  With  regard  to  the  costs  there  have  been 
irregularities  on  both  sides.  I  think  the  proper 
course  to  take  is  to  discharge  the  order  and  give  no 
costs  on  either  side. 

BiOBY,  L.J.,  agreed. 

Solicitors  for  the  appellant,  Oox  &  Lafont. 

Solicitors    for    the    respondents,    Ze    Btqmkw    & 
Oakley. 


ViisHi  ittoxitt  of  S^atitt. 
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Guardians  of  West  Derby  Union  v.  Metro- 
politan Life  Assurance  Sooibty. 
0UARDIANS  OF  West DerbyUnion  V,  Priestman.  (a.) 

Poor  Law — Lean — Bepayment — Union  Loam  Act,  1869 
(32  d:  33  Vid.  c.  45}',  a,  d^Foor  Law  Loans  Ad, 
1871  (34  Vict.  c.  U),  8.  2. 

Where  a  hoard  of  guardians  has  harrowed  money  since 
1871,  and  agreed  to  repay  such  sum  hy  instalments,  if 
monry  can  he  obtained  at  a  cheaper  rate,  the  hoard  of 
guardians  may,  with  the  co^isent  of  the  Poor  Law  Board, 
borrow  money  and  repay  the  loan  at  once,  without  the 
consent  of  the  lender. 

The  same  point  was  raised  in  both  these  special 
oases,  which  were  argued  together.  The  Guardians 
of  the  West  Derl^  Union  had,  since  1871,  raised 
money  payable  by  instalments  extending  over  thirty 
years.  Being  able  to  borrow  money  at  a  lower  rate 
of  interest,  they  gave  the  defendants  notice  of  tiieir 
intention  to  pay  off  the  loans.  The  defendants  con- 
tended that  the  loans  could  not  be  paid  off  without 
their  consent. 

By  the  Union  Loans  Act,  1869  (32  &  33  Vict, 
c.  45),  B.  5  :  **  Any  sum  or  sums  of  money  borrowed 
by  the  guardians  of  any  union  or  parish  after 
the  passing  of  this  Act  may,  at  the  option  of 
such  guardians,  and  with  the  consent  of  the  Poor 
Law  Board,  be  repaid  (1)  by  thirbr  equal  annual 
payments  of  the  principal  sum  borrowed,  with 
the  interest  on  the  l>alance  remaining  unpaid  each 
j^ear ;  (2)  by  such  equal  annual  payments  as,  reckon- 
mg  prmcipiAl  and  interest  together,  will  repay  the 
sum  borrowed  within  thirty  years.'* 

By  the  Poor  Law  Loans  Act,  1871  (34  Vict  c. 
11),  s.  2:  ''If  any  guardians  or  managers  having 
borrowed,  or  hereafter  borrowing,  money  under 
the  authority  of  the  Acts  referred  to,  shall  be  able 
at  any  time  to  obtain  a  loan  at  a  lower  rate  of 
interest  than  that  secured  by  the  charge  previously 
made  by  them,  they  may  apply  to  the  Poor 
Law  Board  for  an  order  to  eDable  them  to  redeem 
the  balance  of  the  loan  and  to  borrow  so  much  money 
as  may  be  necessary  for  that  purpose ;  and  if  the  said 
Board  shall  issue  their  order  in  that  behalf  the  said 
guardians  or  managers  may  borrow  the  requisite 
amount  to  redeem  such  balance  and  charge  the  fund 
to  which  the  original  loan  was  charged  with  the  re- 
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payment  of  this  additional  loan  in  so  manyinstal* 
ments  as  shall  be  oustanding  at  the  time  when  the 
loan  is  redeemed,  but  not  more ;  provided  that  in  the 
event  of  any  loan  outstanding  at  the  time  of  the 
passing  of  uiis  Act  no  such  redemption  shaU  tske 
place  witiiout  tiie  consent  of  the  person  or  penoni  to 
whom  the  loan  shall  be  owing.*' 

CozenS'Hardy,  Q,C.,  Swinfm  Eady,  Q,C,,  B.  J. 
Parker,  and  Cleaver^  for  the  plaintiffB.— The  Metro- 
politan Life  Assurance  Society  refuses  to  be  psid  cM, 
but  the  consent  of  the  lender  is  not  requireil  under 
section  2  of  the  Act  of  1871,  except  in  the  case  of 
money  borrowed  before  the  pawing  of  the  Act  The 
security  is  in  the  form  given  in  the  schedule  of  the 
Act  of  1869.  The  contract  is  not  to  par  off  with 
the  consent  of  the  lender,  but,  even  if  it  had  been,  any 
contract  by  the  guardians  to  deprive  themselves  of 
their  statutory  power  of  paying  off  the  money  bor- 
rowed would  have  been  uUrd  vires  {Ayr  Harbour 
Trustees  v.  Oswald,  8  App.  Cas.  623,  32  W.  B.  Dig. 
112). 

Sir  B.  Beid,  Q,G,,  and  Danckwerts,  for  the  Metro- 
politan Life  Assurance  Society. — The  langpiafle  of  the 
section  is  plain ;  it  does  not  contemplate  redemption 
without  the  consent  of  the  lenders,  and  the  seotioB 
cannot  be  enlarged  because  of  l^e  proviso. 

They  cited  Smithett  v.  Blythe,  1  B.  ft  Ad.  509; 
Fryer  v.  Morland,  25  W.  B.  21, 5  Oh.  D.  676 ;  MuXUns 
V.  Treasurer  of  Surrey,  30  W.  B.  167,  7  App.  Oas.  1. 
pp.  9,  14 ;  London  Joint-Stock  Bank  v.  OorporaHon 
of  London,  1  C.  P.  D.  1,  24  W.  B.  Dig.  144. 

Crawley,  for  the  defendant  Priestman,  cited  Hough 
V.  Windus,  32  W.  R.  462,  12  Q.  B.  D.  224. 

CoxenS'Hardy,  Q.C,  in  reply.—The  Act  of  1871 
applies  to  loans  payable  in  instuments ;  it  makes  no 


difference  whether  the  period  of  repayment  extends 
over  thirty  years  or  less.  It  would  not  be  riffht  to 
redeem  loans  payable  by  instalments  if  the  advanoe 
was  made  before  1871,  and  so  no  power  to  redeem  is 
given  except  try  consent  in  the  case  of  loans  made 
before  the  passing  of  the  Act 

NOBTH,  J. — In  my  opinion  the  guardians  are 
right  In  1869  an  Act  was  passed  (Unions  Loans 
Act,  1869),  behind  which  I  do  not  think  it  is 
necessary  to  go.  By  section  5  any  sum  borrowed 
by  the  guardians  of  any  imion  or  parish  after  the 
passins  of  the  Act  may  be  repaid  by  thirty  equal 
annual  payments,  or  by  such  annual  payments 
as  will  repay  the  sum  borrowed  within  thirty  years. 
Section  6  authorizes  a  form  of  securibr.  The  money 
is  payable  by  sixty  instalments,  payable  half-yearly ; 
but  it  is  provided  that  nothing  in  the  deed  oontained 
should  prevent  payment  earher,  if  the  parties  were 
willing  that  this  dbould  be  done.  The  contract  is  for 
payment  by  instalments,  but  the  mortgagees  can 
receive  tke  money  earlier  if  they  like,  and  the  persons 
who  borrowed  are  willing  to  pay.  That  is  the  form 
of  security  contemplated  in  1869.  In  1871  new 
powers  were  conferred  by  the  Poor  Law  Loans  Act, 
187 1 .  Section  1  deals  with  persons  who  borrowed  before 
the  Act  of  1869  (31  &  32  Vict).  The  second  sec- 
tion deals  with  monev  borrowed  or  to  be  borrowed. 
Money  can  only  be  borrowed  for  the  purpose  of  the 
redemption  of  a  loan.  The  plaintifu  now  seek  to 
make  use  of  the  powers  conferred  by  this  section. 
They  now  purpose  to  borrow  money  at  a  lower  rats 
of  interest,  and  pay  off  the  loan.  The  money  was 
borrowed  after  the  passing  of  the  Act  of  1871,  and  the 
lenders  must  be  taken  to  have  known  of  its  existence. 
It  is  said  tiiat  the  plaintiff^  have  power  to  borrow,  bat 
can  only  pay  off  if  the  persons  who  lent  are  wflling 
to  receive  the  money ;  on  the  other  hand  it  is  safl 
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High  Coubt. 


In  re  Wintlb. 


High  Gottbt. 


tbaitiie  pJOTtifFii  are  entitled  to  pay  off  the  loans 
iribetiier  ue  persons  who  lent  the  money  consent  or 
not  The  cases  in  which  the  money  was  borrowed 
belore  the  Act  are  difiiorent,  and  on  the  wording  of 
^  seotion  itself,  I  should  hold  that  the  borrowers 
vcre  not  entitled  to  pay  off  snoh  sums  without  the 
knder'B  consent,  because  it  is  not  absolutely  clear 
that  they  are  entitled  to  do  so.  Then  comes  the 
profiso,  that  loans  due  at  the  time  of  the  passing  of 
tiie  Ad  can  only  be  paid  off  with  the  lender's  consent. 
It  is  said  this  is  merely  put  in  ex  abundanti  caiUela.  I 
do  not  think  so.  The  persons  whose  money  was  lent 
before  the  passmg  of  the  Act  are  in  a  privileged 
position,  that  of  not  being  compelled  to  take  their 
Booey  unless  they  are  willing.  The  proviso  shows 
thai  tile  section  is  applicable  in  all  other  oases.  I 
dedare  that  the  guaraians  are  entitled  to  redeem. 

8o!idton  for  the  plaintiCBs,  Sharpe,  Parker,  Frit- 
ckmrd,  A  Barhain^  for  Gkaver,  Hotderif  d^  Co.,  liver- 
pooL 

SoBciton  for  Metropolitan  life  Assurance  Society, 
Tfwten^  8mMh,  Braiihvfaiie,  &  Bohiruon, 

SdHdton  for  the  defendant,  Friedman,  Evans, 
Foaiar,  d  Wadham,  for  J.  &  J,  B,  Thompson,  Bradford. 


^^a&.IXv.  I 


North,  J. 


July  29,  30,  1896. 
In  re  Wintls. 

TVCKKR   V.  WiNTLS.  (a.) 

WiU — Construction —  Vesting, 

A  tettaior  gave  his  residuary  estate  to  trustees  upon 
frvif  to  divide  the  same  hetween  a  class  upon  their 
rmffddipdg  attatning  the  <ige  of  iwenty^one  years,  and 
oKpowered  the  trustees  to  apply  the  whole,  or  such  part 
Of  ttey  sikmdd  think  fit,  of  the  annual  income  of  the 
•isre  of  any  of  the  class  during  minority  for  his,  her,  or 
Hmr  tdutaUon  or  maintenance. 

Bdd,  ihat  the  shares  were  not  vested  in  members  of  the 
dass  vAo  died  under  twenty 'One. 

Fox  V.  Fox,  23  W.  B,  314,  Z.  B.  19  Eq.  286,  not 
fiJhmed. 

Oi^ginating  summons. 

Geoigtt  Wintie  by  his  will  devised  and  bequeathed 

Us  zmdaary  estate  on  trust  for  his  wife  for  life, 

"ttd  from  and  after  the  decease  of  my  said  wife, 

i^na  trust  to  pay  and  divide  the  whole  of  my  said 

smdmrj  estate  unto  and  equally  between  all  my 

diUren,  if  more  than  one,  as  or  in  the  nature  of 

fiSHBtB  in  common,  or  unto  my  child  if  only  one,  and 

thaisBoe  of  any  of  them  who  may  have  previouslv 

^td,  such  last-named    issue  to  take  their  parent's 

iksre  £ar  their  respective  sole  and  separate  use  and 

heacfit  ahsolntoly  upon  their  respectively  attaining 

the  sge  of  twenty-one  years.    I  empower  the  trustees 

Of  trustee  for  the  time  being  of  this  my  will  after  the 

(Weaw  of  my  said  wife  to  apply  the  whole  or  sudi 

psrt  as  they  or  he  shall  think  fit  of  the  annual  income 

of  the  share  or  presumptive  share  of  any  of  my 

cUdraa  or   grandchildrod  during  minority  for  or 

towards  his,  her,  or  their  education  or  maintenance." 

Ike  testator  died  on  the  14th  of  March,  1880, 

iiaving  eleven  children  living.    Two  of  the  children, 

^labeTh  and  Louisa,  died  in  1881  without  having 

■ffwiied  the  age  of  twenty-one  years,  leaving  the 

UsMor's  eldest  son  Bobert  (George  their  heir-at-law. 

Bobert  George  made  a  will  devising  and  bequeath- 

■«  lE  his  estate  to  his  wife  (now  Mrs.  James),  and 

^idi&18&l. 

^4  Reported  bya.B.HAXiLT0ir,E8q.,  Barrister- 
at-Law* 


I      The  testator's  widow  died  on  the  9th  of  October, 
1895. 

Bobertson  Macdonald,  for  the  trustees  of  the  will. 

Brabant,  for  children  now  Uving. 

Oatey  and  Bomer,  for  children  of  deceased  children 
of  the  testator. — The  direction  here  is  to  apply  so 
much  of  the  income  as  the  trustees  think  fit.  This  is 
not  a  gift  of  the  whole  intermediate  income  and  does 
not  vest  the  shares  :  Leake  v.  Bobinson,  2  Mer.  363 ; 
In  re  Jobson,  44  Ch.  D.  154,  38  W.  B.  Dig.  220. 

Butcher,  for  Mrs.  James. — ^The  trust  for  mainten- 
ance is  sufficient  to  vest  the  shares :  Fox  v.  Fox, 
23  W.  B.  314,  L.  B.  19  Eq.  286. 

Methold  and  Gilbart  Smith,  for  other  parties. 

July  30.— North,  J.— The  question  is  whether  the 
effect  of  the  clause  as  to  maintenance  is  to  vest  the 
shares  which,  under  the  earlier  part  of  the  will,  by 
itself  would  be  contingent.  The  terms  of  the  will  in 
Fox  V.  Fox  were  very  like  those  of  tiie  present  case, 
and  the  Master  of  the  Bolls  decided  on  the  construc- 
tion of  that  clause  that  the  interests  were  vested ;  it 
would  not  be  fair  to  say  that  it  was  a  mere  obiter 
dictum.  He  referred  to  a  difficulty  that  arose  in  his 
mind  on  In  re  Ashmore^s  Trusts,  L.  B.  9  Eq.  99,  18 
W.  B.  Diff.  150,  and  Fulsford  v.  Hunter,  3  Bro.  C.  C, 
416,  and  dissented  from  these  cases,  and  after  refer- 
ring to  Watson  v.  Hayes,  5  My.  ft  Or.  125,  says : 
"  If  that  be  the  law  it  is  very  difficult  to  support 
the  decision  in.  In  re  Ashmore^s  Trwts,"  But  in 
the  later  case  of  In  re  Farker,  16  Oh.  D.  44,  he  him- 
self points  out  that  the  decision  in  Fox  v.  Fox  is  not 
so  larffe  as  the  language  of  his  judgment. 

Looking  at  In  re  Ashmore's  Trttsts  and  Fulsford 
V.  Hunter,  they  may  be  perfectly  right,  and  yet 
consistent  with  the  decision  in  Fox  v.  Fox.  In 
that  oase  the  Master  of  the  Bolls  refers  to  Harri- 
son V.  Orimwood,  12  Beav.  192,  but  with  great 
deference  his  statement  does  not  quite  do  justice 
to  Harrison  v.  Orimwood,  In  point  of  fact,  the 
trust  was  not  to  apply  the  income  for  the  whole 
period  till  the  child  attained  twenty-six;  but  only 
till  the  child  attained  twenty-one,  the  legacy  being 
contingent  on  its  attaining  twenty-six  years.  Though 
the  decision  was,  that  the  shares  were  vested,  it  was 
only  arrived  at  on  the  construction  of  the  whole  will. 
I  should  follow  Fox  v.  Fox  if  it  was  the  only  case  on 
the  subject,  but  it  has  not  been  altogether  accepted. 
In  In  re  Orimshaw's  Trusts,  27  W.  B.  544,  11  Oh.  D. 
406,  Hall,  Y.O.,  held  that  shares  did  not  vest  until 
the  children  attained  twenty-one,  and  in  tiie  later 
case  of  Deufor  v.  Brooke,  28  W.  B.  613,  14  Oh.  D. 
529,  he  clearly  dissented  from  Fox  v.  Fox,  The 
case  of  In  re  Sanderson's  Trust,  5  W.  B.  864,  3 
K.  &  J.  497,  contains  a  very  clear  statement  by  a 
very  able  judge  of  the  effect  of  a  discretionarv  trust 
for  maintenance.  [His  lordship  also  referred  to  the 
judgment  of  Lord  Oottenham  in  Watson  v.  Hayes,"] 

To  apply  those  principles  to  the  present  case,  Is 
there  or  is  there  not  a  gift  of  the  whole  income  ?  It 
is  clear  from  the  authorities  that  a  gift  of  the  whole 
intermediate  income  vests  a  contingent  legacy.  It  is 
also  clear  that  a  direction  to  apply  the  whole  or  part 
of  such  interest  in  the  maintenance  of  the  legatee 
makes  no  difference  in  the  vesting  if  the  whole 
interest  is  in  fact  given  to  the  legatee.  On  the 
other  hand,  where  the  whole  of  the  interest  is  not 
given,  a  direction  for  maintenance  out  of  the  interest 
will  not  vest  the  Wacy.  The  authorities  are  in 
oonfiict,  but  the  view  I  take  is  this :  Where  a  legacy 
is  given  vesting  at  a  future  time,  and  the  who^  of 
the  intermediate  income  is  given  to  the  leff&tee  in 
any  event,  there  the  entire  gift,  principal  and  mterest. 


'^io. 
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H.  C.        Ik  KB  GxrRNBY.—VBSTBT  OF  St.  John,  Hackney  (Applts.)  v.  Hutton  (Rbbpdt.).       H.  C. 


is  absolutely  devoted  to  the  legatee's  use,  and  vests  in 
j^cesenti.  If  only  some  discretionarv  portion  of  the 
intermediate  interest  is  given,  the  gift  does  not  vest 
inprceeentu 

In  the  present  ease  I  find  no  absolute  dedication  of 
the  whole  income  to  the  legatee's  use.  If  the  trustees 
think  fit  to  apply  one  moiety,  where  does  the  other 
moiety  go  P  There  is  only  a  dedication  of  so  much  as 
is  required  for  maintenance.  The  two  children  who 
died  under  twenty-one  did  not,  therefore,  take  a 
vested  share. 

Solicitors,  Rohhina,  Billing ,  &  Co.,  for  Abbot,  Pope, 
ik  Co.,  Bristol;  G.  A.  Collyer,  for  E.  A.  S.  Locke, 
Bristol. 


Chan.  Div.    J  t^^„  -, 

Kekevvicb,  J.  j  ^^^'  ^^' 

In  re  GUBNET. 
Clifford  v.  Gxtbnet.  (a.) 

Adinimstration  —  Priorities  —  Judgment  creditor  ^- 
Liberty  to  $ign  judgment  under  B.  8,  C,  ord,  14,  not 
acted  upon — R.  8*  C,  ord.  41,  rr.  3,  4. 

Where  a  creditor  had  obtained  an  order  under  B.  8.  C, 
ord.  14,  in  the  ueual  form,  givina  him  liberty  to  sign 
filial  judgment  against  the  debtors  adminitiratrix,  but 
had  never  acted  upon  the  order  by  actually  signing  judg^ 
inent. 

Held,  that  he  was  not  a  judgment  creditor  entitled  to 
priority  over  ordinary  creditors  in  administration  of  the 
debtor^s  estate. 

Adjourned  summons. 

This  was  an  application  in  an  administration  action 
to  vary  the  chief  clerk's  certificate  under  the  following 
•ircumstancee : 

On  the  13th  of  October,  1892,  the  <'  Bouillon  Fleet, 
Limited,"  who  were  creditors  of  the  deceased  Edwin 
Gumey,  had  taken  out  in  the  Queen's  Bench  Division 
a  writ  of  summons  specially  indorsed  under  B.  S.  C., 
Ord.  3,  rule  6,  against  the  administratrix  of  the  deceased 
(who  was  defendant  in  the  administration  action),  and, 
on  the  31st  of  October,  1892,  had  obtained  in  that  action 
an  order  by  the  master  under  B.  S.  C.  Order  14  in  the 
presence  of  the  defendant,  giving  them,  in  the  usual 
form,  liberty  to  sign  final  judgment  for  the  amount 
of  the  claim  indorsed  on  their  writ.  The  '*  Bouillon 
Fleet,  Limited,"  however,  took  no  steps  under  the 
order,  and  judgment  was  never  signed  or  entered. 
On  the  13th  of  November,  1893,  an  order  for  account 
and  inquiries  was  made  in  the  administration  action, 
and  under  that  order  the  chief  derk  by  his  certificate 
dated  the  31st  of  July,  1896,  certified  that  a  sum  of 
£135  and  interest  thereon  due  to  the  **  Bouillon  Fleet, 
Limited  "  was  entitled  to  priority  over  other  debts 
which  by  the  same  certificate  he  allowed  against  the 
estate. 

The  plaintiff  in  the  administration  action  now  took 
out  this  summons  to  vary  the  chief  derVs  certificate 
by  striking  out  the  finding  that  the  *'  Bouillon  Fleet, 
limited  "  were  entitled  to  priority,  and  substituting  a 
findinff  that  they  were  entitled  to  rank  pari  passu 
with  the  other  creditors. 

Micklem,  for  the  plaintiff. — An  order  giving  liberty 
to  sign  final  judgment  is  not  a  judgment  such  as  to 
give  the  right  of  a  iud^ent  creditor.  The  practice 
in  the  Queen's  Bench  Division  is  different  from  that 
in  the  Chancery  Division  of  the  High  Court  (Annual 
Practice  1895-96,  pp.  1229  and  1241).  A  furtiier  step 
must  be  taken — ^thst  is  to  say,  judgment  must  be 

(a.)  Beported  by  C.  C.  Henslsy,  Esq.,  Barrister- 
at-Law. 


actually  signed  by  the  « Bouillon  Fleet,  limited" 
— ^before  they  have  a  right  to  priority  as  judgment 
creditors.  The  chief  (Jerk  acted  under  B.  S.  0., 
Order  41,  rule  3,  whereas  rule  4  is  the  mle  which 
applies,  In  re  Maggi,  Winehouse  v.  Winshmise,  30 
W.  B.  729,  20  Ch.  D.  546. 

Dunham,  for  the  defendant.— Though  the  order  is 
not  technically  a  final  judgment  it  is  substsntially  the 
same  thing.  What  remained  to  be  done  by  the 
'<  Bouillon  Fleet,  Limited  "  in  their  action  wasmereiy 
a  formal  act  and  one  to  which  the  defendants  in  ihat 
action  could  offer  no  opposition.  It  would  be  stranffe  if 
the  fact  that  the  '<ik>uillon  Fleet,  Limited"  hkl 
proceeded  in  the  Queen's  Bench  Division  should  bmg 
about  a  result  different  ^m  what  it  would  have  been 
had  tiiey  gone  to  the  Chancery  Division. 

Kbxewioh,  J. — ^In  my  opinion  the  chief  derk  is  in 
error  in  this  case.  Looking  at  it  as  a  matter  of  Isn- 
ffuage,  in  my  opinion  the  words  ''liberty  to  ngn 
judgment "  cannot  in  ordinary  "Rtigliah  be  equivalent 
to ' '  judgment. "  There  is  no  compulsion  on  anyone  to 
sign  ju<^^ent,  and  as  a  matter  of  fact  juogment 
may  never  be  signed.  Begarding  it,  however,  as  a 
matter  of  practice  it  is  dear  that  liberty  to  siA 
judgment  is  not  a  judgment ;  a  further  step  must  he 
taken  and  a  further  order  is  necessary.  The  cer- 
tificate must  therefore  be  varied  as  asked  in  the  sum- 
mons. 

Solidtors,  C.  P.  Pritchard;  Pearce  Jones  &  Co. 


Nov.  3, 


Q.  B.  Div.  1 

(Grantham  and  Wright,  JJ.)  J 
Vbstry  of  St.  John,  Haoknet  (AppBLLAirrs)  v. 

Htttton  (Bbspondsnt).  (a.) 
Local  government— Public    health— Insufficient  water- 
closet  accommodation— 'Sanitary  authority— Notice— 
Non-compliance  tJierewith  —  Justices — Jurisdidion— 
Public  HeaUh  {London)  Act,  1891  (54  dt.  55  Vict,  c 
'    76),  s.  37,  sub'Sedions  3,  5. 

The  respondent  was  summoned  be/ore  a  magistrate  for 
non-compliance  with  a  notice  served  upon  him  by  a 
sanitary  authority  under  the  Public  EeaUh  {London) 
Act,  1891,  s.  37,  sub-sedion  3,  requiring  the  respondent 
to  provide  additional  waUr^ctosH  accommodaticn  at 
premises  of  which  he  was  the  owner. 

Held,  that  the  magistrate  was  bound  by  the  decision  oj 
the  sanitary  authoriiy  that  there  was  not  sufficient  wakr- 
closet  accommodation  at  t?^  respondent's  premises;  and 
tJiat,  on  proof  of  non-compliance  by  tlie  respondent  with 
the  notice,  it  was  the  duty  of  the  magistrate  to  convid  the 
respondent. 

Spedal  case  stated  by  a  metropolitan  magistnte. 

On  the  2nd  of  August,  1895,  the  respondent,  who 
was  the  owner  of  a  house.  No.  109,  Bouthgate-xoad, 
in  the  parish  of  St.  John  at  BEadmey,  was  summoned 
at  the  North  London  Police  Court,  under  the  Public 
Health  (London)  Act,  1891,  for  having  at  the  said 
premises  insuffident  and  improper  water-doset 
accommodation,  notwithstanding  a  notice  served  on 
the  respondent  by  the  sanitary  authority  to  rectify 
the  same. 

The  magistrate  thought  that  the  matter  was  not  a 
question  of  public  health,  but  that  it  reallv  arose  out 
of  a  dispute  between  the  respondent  and  his  tenant, 
the  latter  alleging  that  the  rentondent  had  ^ffreed  to 
erect  another  water-doset  on  the  gremiaes,  jwdleihe 

(a.)  Beported  by  F.  O.  BoBnrscnr,  Esq.,  Bazrisfcei^ 
at-Law. 
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Trouas  v.  Jbnhinos  akd  Othebs. 


High  Coubt. 


foniMr  alleged  that  there  was  only  a  oonditional 
pramiM  to  do  80,  if  the  tenant  was  a  safcisfaotory 
toiaat  to  him,  whioh  he  said  was  not  the  case.  It 
appened  tiiat  the  tenant  had  put  the  sanitary 
nthoiities  in  motion.  Eyidenoe  was  given  on  bdiaff 
of  the  appellaats  by  the  medical  officer  of  health,  that 
he  WM  not  satisfied  with  the  existing  water-closet 

Hie  magistrate  adjonmed  the  summons  for  six 
moB&B  to  give  the  tenant  an  opportunity  of  bringing 
an  actaon  against  the  respondent  in  the  countv  court 
if  he  denred  to  do  so.  At  the  end  of  that  time  no 
mil  actaon  having  been  brought  the  magistrate  dis- 
BiiBsed  tii6  summons. 

The  question  for  the  opinion  of  the  court  was 
whether,  imder  the  oiroumstances,  the  magistrate  was 
bonad  by  the  decision  of  the  sanitary  authority  that 
the  honae  was  not  furnished  with  proper  and  sufficient 
water-doaei  accommodation. 

Pohlie  Health  (Lcmdon)  Act,  1891,  s.  37  (3),  enacts : 
**  If  at  any  tame  it  appears  to  the  sanitary  authority 
that  any  liooae,  whether  built  before  or  after  the  com- 
of  this  Act,  is  without  such  ashpit  or 
as  aforesaid,  the  sanitary  authority  shall 
\  notioe  to  be  served  on  the  owner  or  occupier  of 
the  honae,  requiring  him  forthwith,  or  within  such 
wssonnble  time  as  is  specified  in  the  notice,  to  provide 
the  same  in  accordance  with  the  direction  in  the 
Botaoe;  and  if  the  notice  is  not  complied  with,  the 
■id  owner  or  occupier  shall  be  liable  to  a  fine  not 
tanwding  40b.  for  each  day  during  which  the  offence 
eoatinufla;  or  the  sanitary  authority,  if  they  think 
it,  in  lien  of  proceeding  for  a  fine,  may  enter  on  the 
pnoaisea  and  execute  such  works  as  the  case  may 
nquire,  and  may  recover  the  expenses,  incurred 
hy  them  in  so  doing,  from  the  owner  of  the  house. 

[5)  Any  person  who  thinks  hims^  aggrieved  by 
aay  notioe  or  act  of  a  sanitary  authority  under  this 
appeal  to  the  county  council,  whose 
I  be  final. 


ablSll 


for   the   appellants. — ^The   notioe   of   the 
authority  not  having  been  complied  with, 
•ad  there  having  been  no  appeal  to   the   county 
oomical,  the  magistrate  was  bound  to  convict  the 
The  magistrate  has  no  jurisdiction  to 
'  whether  the  works  specified  in  the  notice 
or  not.      [He  was   stopped  by  the 


] 

Qatringtom^  §ot  the  respondent. — ^Under  section  37 

AsDB  are  two  coozses  open  to  the  sanitary  authority. 

Ikey  may  either  do  the  work  themselves  and  recover 

Aecostas  a  dvil  debt,  or  they  may  proceed  by  way 

afamnwnais  and  fine  for  disobedience  to  the  notice. 

£b  the  latter  case  the  proceedings  are  criminal,  and 

the  whole  matter  must  be  inqnued  into  and  deter- 

aainad  by  the  magistrate.    It  was  not  intended  that 

the  aaiHtary  aothority  themselves  should  be  thejudge 

mtiie  matter.   Under  section  36  of  the  Public  Health 

Aet.  1878,  tiie  aanitary  authority  had  only  power  to 

do  tibo  wof^  aaid  in  soch  a  case  the  magistrate's  duties 

me  jamely  mimsterialy  bat  where  a  criminal  offence 

is  tteated  the  magistrate  has  to  act  judicially,  and  he 

magr  ecsBe  to  the  opinion,  as    he  has  done  in  this 

aaae,  that  the  proceedings  are  of  a  vexatious  character 

ad,  under  soch  dronmstanoes,  he  may  refuse  to 


QmasTKAlc,  J. — In  my  opinion  the  magistrate  was 
to  convict  the  respondent  in  this  case. 
the  Legislature  was  wise  in  making  the 
authority  judges  in  these  matters  may  be 
to  qiaestion,  but,  in  my  opinion,  the  Legislature 
so,  aaad  the  magistrate  is  bound  to  act  on  the 
of  the  saantary  anthorilj,  or,  in  the  event  of 
«a  appeal,  ef  the  county  council. 


That  leaves  another  question.  Assuming  that  the 
magistrate  is  bound  to  oonvict,  is  he  bound  to  inflict 
a  fine  P  The  section  says  that  the  owner  or  occupier 
shall  be  liable  to  a  fine.  It  is,  however,  not  necessary 
to  decide  that  question  in  this  case. 

Weight,  J. — I  agree  entirely,  with  one  slight 
modification.  I  do  not  think  that  the  magistrate  is 
bound  to  proceed  at  once  to  conviction  in  all  cases. 
I  think  he  might  adjourn  the  case  in  order  to  permit 
of  an  appeal  to  the  county  council.  With  regard  to 
the  extent  of  punishment  the  magistrate,  in  my 
opinion,  has  all  the  ordinary  discretionary  powers  of 
a  judge.  The  only  questions  for  a  magistrate  to 
determine  are  whether  the  notice  has  been  served, 
whether  the  person  on  whom  it  has  been  served  is 
the  owner  or  occupier,  whether  the  time  allowed  for 
doing  the  work  is  reasonable,  and  whether  the  notice 
has  been  complied  with. 

Appeal  allowed;  oaae  remitted  to  magistrate. 

Solicitor  for  the  vestry,  Tiddeman. 

Solicitors  for  the  respondent,  Stones,  Marcus,  <b 
Stone. 


(HawldnB! J.)  }  May  16;  Ang.  12.  1896. 

Thomas  v.  jBionNos  and  Othsbs.  (a.) 

Landlord  and  tenant— Mortgage— Tenanfs  fixtures — 
Bemovahility  —  RighU  of  mortgagee  in  possession 
against  owner  of  the  fixtures. 

A  landlord  demised  certain  premises  to  the  plaintiff,  who 
during  his  tenancy  erected  certain  tenants  fixtures  thereon. 
Prior  to  the  determination  of  the  tenancy  the  landlord 
agreed  to  give  the  tenant,  on  the  expiration  of  his  tenancy, 
permission  to  leave  his  fixtures  on  the  premises,  with  a 
view  to  their  being  purchased  by  the  incoming  tenant,  or, 
in  the  event  of  their  not  being  purchcued,  to  enter 
and  remove  them.  Subsequent  to  the  erection  of  the 
fixtures  by  the  plaintiff,  but  prior  to  the  said 
agreement,  the  landlord  mortgaged  the  premises  to  the 
defendants,  who,  after  the  termination  of  the  plaintiff's 
tenancy,  became  mortgagees  in  possession.  The  defend- 
ants, who  were  not  parties  to  the  said  agreement,  and 
had  no  knowledge  of  it,  refused  to  permit  the  plaintiff, 
after  he  had  quitted  the  premises  on  the  termination  of 
his  tenancy,  to  remove  the  fixtures,  claiming  that  they 
were  entiHed  to  them  wnder  the  mortgage  deed.  In  an 
action  for  the  delivery  up  of  the  fioctures,  and  for  damages 
for  their  wrongful  detention. 

Held,  that,  as  the  defendants  were  mortgagees  in 
possession  wnder  a  deed  siibsequent  to  the  erection  of  the 
fixtures,  the  agreement  between  the  landlord  and  the 
defendant  could  not  affect  their  rights  to  the  fixtures 
under  their  mortgage  deed. 

Further  consideration. 

In  this  action,  which  came  on  for  trial  before 
Hawkins,  J.,  and  a  spedal  jury  on  the  12tii  of  March, 
1896,  the  plaintiff  cuaimed  damages  against  the  de- 
fendants for  wrongfully  preventing  the  plaintiff  from 
removiuji  certain  fixtures  and  <£attels  from  ''The 
Manor  Souse,"  Southall,  and  for  wrongfully  depriv- 
ing the  plaintiff  of  the  same. 

On  the  12th  of  April,  1872,  Alfred  Welch  demised 
the  Manor-house  to  Bdward  Weston  for  twenty- one 
years  from  the  25th  of  March,  1872« 

On  the  17th  of  September,  1879,  jBdward  Weston 
assiffned  the  residue  of  his  term  to  the  plaintiff,  who 
paid  rent  to  Welch. 

(a.)  Reported  by  B.  G.  Stillwell,  Esq.,  Barrister- 
at-Law. 
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Thokas  v.  Jennings  and  Others. 


High  Coxtbt. 


In  paragraph  3  of  the  stateoient  of  claim  it 
pleaded  that  before  the  expiration  of  the  term  the 
plaintiff  alleged  that  Alfred  Welch  consented  and 
agreed  to  the  plaintiff  leaving  certain  tenant's 
fixtnres  and  chattels  on  the  premises  after  the  ex  pira- 
tion  of  the  said  term  with  a  view  to  their  being  pur- 
chased, and,  failing  such  purchase,  that  the  plaintiff 
should  be  entitled  to  remove  them. 

The  fixtures  were  not  purchased,  and  thereupon  the 
plaintiff  sought  to  remove  them  but  was  prevented 
by  Ellis,  one  of  the  defendants,  on  behalf  of  Jen- 
nings and  Finch,  who  claimed  to  be  entitled  to  the 
fixtores  as  mortgagees. 

The  defendants  denied  the  said  agreement  between 
the  plaintiff  and  Welch;  and  farwer  pleaded  that 
Welen  had  no  rieht  to  enter  into  such  an  agreement, 
and  that,  if  such  agreement  existed,  it  would  not 
be  binding  on  them;  and  they  also  pleaded  that 
section  4  of  the  Statute  of  Frauds  had  not  been  com- 
plied with,  and  that  the  fixtures  were  part  of  the  free- 
hold, and  could  not  be  severed  without  damage  to 
the  latter. 

During  the  trial  it  was  agreed  that  the  question 
which  the  jury  should  be  asked  to  deal  with  should 
be  whether  such  a  contract  was  made  as  stated  in  the 
third  paragraph  of  the  statement  of  claim,  and  that 
the  jury  when  they  had  found  their  vwdict  on  that 
issue  should  be  dischai^ed,  and  the  rest  of  the  case 
tried  by  the  learned  judffe  alone  on  further  considera- 
tion, and  this  was  accordingly  done,  the  jury  having 
found  as  a  fact  that  such  a  contract  had  been  entered 
into. 

The  f uU  facts  of  the  case  and  the  arguments 
of  counsel  are  set  out  in  the  following  judgment. 

ChanntU^  Q.C.^  and  Fltmptree,  for  the  plaintiff. 
Crump,  Q.C,  and  Bolland,  for  the  defendants. 

Our.  ad,  vuU, 

Aug.  12.— Hawkins,  J.,  read  the  following 
judgment. — On  the  12nd  of  A^ril,  1872,  one  Alfred 
Welch,  beinff  the  owner  in  fee  simple  of  "  the  Manor- 
house/'  gardens,  &c.,  situate  at  Southall,  Middlesex, 
demised  the  same  to  Edward  Weston  for  a  term  of 
twenty-one  years  from  the  25th  of  March,  1872.  In 
the  said  lease  is  contained  a  covenant  on  the  part  of 
the  lessee  on  the  termination  of  the  demise ''  peaceably 
and  quietly  to  leave,  surrender,  and  deliver  up  unto 
the  said  Alh^  Welch"  the  demised  premises, 
**  together  with  all  landlord's  fixtures  and  all  erec- 
tions and  building  to  be  erected  and  built  on  the 
said  demised  premises  or  any  part  thereof." 

On  the  17th  of  September,  1879,  Weston  assigned 
the  residue  of  his  term  to  the  plaintiff  Thomas, 
who  thereupon  entered  upon  the  premises  and  paid 
rent  and  became  tenant  to  Welch.  During  the  said 
term,  after  the  said  assignment  and  before  the  execu- 
tion of  the  mortgage  hereinafter  mentioned,  the  said 
Thomas  erected  ana  built  upon  the  demised  premises 
a  vinery,  with  shed  adjoining,  a  peach  house,  and  a 
forcing  house,  four  top-lights  to  a  pit,  and  a  sundial. 
These,  it  is  not  disputed,  were  tenant's  fixtures,  which 
in  the  ordinary  course  and  in  the  absence  of  express 
stipulation  to  the  contrary  might  have  been  removed 
by  the  tenant  during  the  term  of  the  tenancy. 

In  the  month  of  September,  1890,  a  correspond- 
ence went  on  between  Mr.  Thomas  and  Mr.  Welch 
with  reference  to  these  fixtures.  In  the  first  letter, 
dated  the  4th  •f  September,  after  stating  that 
he  had  only  two  ^rears  and  a  half  to  run  before 
the  expiration  of  ms  lease,  Mr.  Thomas  continued : 
"  I  should  also  wish  to  ask  you  whether  at 
the  expiration  of  my  lease,  and  presuming  the 
property  to  be  unlet,  you  would  allow  the  green- 
nouses,  &c.,  which  belong  to  me,  to  remain,  so  that 


they  could  be  taken  by  an  incoming  tenant,  or  that  I 
should  be  at  liberty  to  remove  them  if  he  did  not  taka 
them."  In  r^ly  to  this  Mr.  Welch  requested  to 
know  what  fixtures  Mr.  Thomas  proposed  to 
remove,  but  no  arrangement  was  then  come  to. 

So  matters  remained  until  the  begimuuff  of  March, 
1893,  when  Mr.  Thomas,  having  had  a  list  and  a 
valuation  made  of  the  fixtures,  sent  a  copy  to  Mr. 
Weldi.    By  the  letter  which  contained  the  list  Mr. 
Thomas  requested  to  be  informed  if  Mr.  Welch  would 
take  away  any  of  the  items,  as  time  waj  rumung 
short— in  fact,  the  lease  was  about  to  expire  on  the 
25th  of  that  month.    In  reply  to  this  letter  Mr. 
Welch  on  the  11th  of  March  wrote  to  Mr.  Thomas  a 
note  containing  this  paragraph :  *'  Meanwhile,  allow 
me  to  say  that   you  need  not  tie  yourself  to  the 
25th  in  removing  anything  belonging  to  you,  as  yoa 
are  quite  welcome  to  send   your  workmen  on  the 
premises  of  the  Manor-house  at  any  time  whilst  it  is 
in  my  possession  and  unlet."    Interviews  were  had 
during  that  month,  and  before  the  lease  expired,  by 
Mr.  &omas  and  his  valuer  with  Mr.  Welch.    Mr. 
Thomas's  memory  was  very  imperfect  as  to  them;  he 
only  remembered  that  Mr.  Welch  said  the  fixtnres 
might  be  taken  by  an  incoming  tenant,  but  he  did 
not  remember  anything  being  said  about  leaving  the 
fixtures  on  tiie  premisea  at  the  end  of  the  term.    Mr. 
Newall,  the  valuer  for  Mr.  Thomas,  however,  said 
that    Mr.    Welch   told    him  the   thinji^   could  be 
removed  (this  must  mean  after  the  expiration  of  the 
lease),  though  nothing  was  said  about  the  time  when 
the  removal  was  to  m,  and  that  there  would  be  no 
^fficul^  in  the  houses  being  taken  away  as  soon  as 
it  suited  the  plaintiff's  convenience.    Mr.  Welch  did 
not  deny  this,  and  added,  *'  I  very  likely  said  what  I 
wrote."    The  jury   upon   this  correspondence  and 
evidence  found   that   an  agreement   was  come  to 
between  the  parties  as  alleged  in  the  statement  of 
of  claim — ^namely,  that  Mr.  Alfred  Welch  consented 
and  agreed  to  permit  the  plaintiff  to  leave  the  said 
fixtures  and  chattels  on  the  premises  after  the  expir- 
ation of  the  said  term,  with  the  view  of  their  bang 
purchased  by  the  said  Alfred  Welch  or  by  an  incoming 
tenant,  and,  failing  such  purchase,  that  the  nlaintiff 
should  be  entitled  to  remove  the  same.     It  will  be  ob- 
served that  no  time  within  which  such  removal  shonld 
take  place  is  named  in  the  statement  of  the  contract 
as  set  out  in  ti^e  pleadings.     The  letter,  however,  of 
the  11th  of  March,  refers  to  "  any  time  whilst  it" 
(t.e.,  the  Manor-house)   <<is  in  my  pofloossion  and 
unlet." 

It  seems  to  me  obvious  that  would  be  the  limit 
of  reasonable  time,  and  that,  I  have  no  doubt  was  the 
intention  of  both  parties,  who  probably  never  thought 
of  or  contemplated  any  interference  by  the  mortgagees 
hereafter  mentioned.  Belying  npon  the  said  agree- 
ment, Mr.  Thomas  quitted  the  premises  at  the  expira* 
tion  of  the  lease,  leaving  behind  him  the  fixtures  in 
dispute  still  annexed  to  the  freehold,  and  so  they 
have  remained  down  to  the  present  time. 

I  must  now  state  the  case  as  it  was  presented  for  and 
against  the  defendants.  On  the  24th  of  June,  1890, 
Weldi  mortgaged  the  demised  premises,  subject  to  prioi 
encumbrances,  to  thedef endants  Jenningsand  Finch,  to 
secure  a  sum  of  £697  2s.  lid.  and  interest,  and  they  on 
the  8tii  of  February,  1894,  duly  appointed  the  defendant 
Ellis  to  be  Uie  receiver  of  the  rents,  &c.,  of  the  mort- 
gaged property  under  the  provisions  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  section  24 
and  he  entered  into  possession  of  the  premises  oi 
their  behalf,  and  has  held  such  possession  for  then 
ever  since.  No  reletting  of  the  premises  took  plao 
between  the  time  of  the  plaintifrs  quitting'  and  thi 
month  of  March,  1895.  In  that  month  a  pronosec 
new  tenant  opened  negotiations  with  Mr.  Bms  oi 
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behalf  of  fhe  mortgagees  for  taking  the  boase,  but  be 

waf  not  williiig  to  pnrobase  the  ftstores  at  the  price 

pat  upoa  them  by  Mr.  Thomas's  valuer.  Mr.  Thomas 

then  deterauned  to  remove  them,  and  on  the  12th  of 

larch,  1895,  through  his  solicitor,  by  letter  of  that 

dite,  requested   Mr.  EIUb  to  inform  him  when  it 

voold  be  convenient  for  him  to  do  so.    Mr.  Ellis, 

admf  for  the  other  defendants,  declined  to  give  his 

Mrmiwinn  to  snob  removal,  except  under  the  con- 

ttoDt  thftt  JC30  should  be  deposited  to  make  good 

duttge  which  would  be  occasioned  by  the  removed, 

lad  ti^  the  removal  should  be  under  his  control, 

ad  that  all  should  be  cleared  away  within  a  week. 

Hieie  conditiaps  were  not  assented  to  bv  the  plaintiff, 

aad,  under  those  droumstances,  the  defendants  re- 

fised  to  permit  the  plaintiff  to  remove  any  of  the 

fatnres,  denying  his  right  to  do  so,  or  to  enter  on  the 

pnoBiMB  for  that  purpose. 

It  was  agreed  tnat  I  should  finally  and  absolutdv 
aad  without  appeal  settle  the  principle  upon  which 
the  damages  shall  be  assessed  if  the  defendants  are 
iidbk  in  this  action.  This  I  do  by  stating  that  the 
tmoant  of  damages  should  be  arrived  at  by  ascertaiu- 
isg,  first  of  all,  what  would  be  the  value  of  the 
BSlcfials  of  the  fixtures  on  the  premises  when  and  as 
Hvwed  from  the  freehold,  for  the  purpose  of  re- 
ereeting  ihem  elsewhere,  having  regard  to  tiieir  age 
ad  condition  fninu$  the  cost  of  severing  them  (if 
■foed  hj  the  mortgagees],  and  taking  also  the 
HMxmt  of  the  reasonable  cost  of  making  good  as  far 
■  poaible  the  damages  and  cost  occasioned  to  the 
pnaiieB  in  severing  the  fixtures,  storing  the  materials, 
ad  aoy  damage  occasioned  in  carrying  them  away, 
ad  Hxy  peraianent  damage,  if  any,  occasioned  to  tiie 
which  cannot  be  made  good.  Had  this  been 
against  Mr.  Welch  for  non-fulfilment  of  his 
t  to  allow  the  plaintiff  to  remove  his  fixtures 
ifter  the  expiration  of  ms  time,  and  while  Welch  had 
~  m  of  the  premiseB,  I  should  have  been  of 
that  a  binding  contract,  such  as  stated  in 
h  3  of  the  claim,  might  be  established 
them  without  any  writing  at  all.  For  such 
ftcoataaet  cannot  be  properly  described  as  a  contract 
far  the  sale  of  goods  or  chattels  under  section  17  of 
tbe  Statute  of  Frauds,  nor  could  it  be  correctly  des- 
sAed  as  a  oontnct  or  sale  of  an  interest  concerning 
kadi  witliin  the  meaning  of  section  4  of  that  statute, 
lor  tsMots  removable  utures  while  annexed  to  the 
are  not  goods  and  chatteb,  and  the  right 
and  remove  them  from  the  freehold  to 
they  are  attached,  does  not  give  the  tenant 
In  the  freehold  itself.  This  has  been 
established  by  the  cases  of  HdUen  v. 
1  C.  M.  &.  B.,  266,  and  Lee  v.  GasHll, 
B.  824,  1  a  B.  D.  700.  It  is  only  when 
from  the  freehold  that  they  become  goods 
and  it  is  only  when  the  tenant  has 
right  so  to  sever  them  that  they 
■Be  permanently  parts  of  the  freehold  itself.  I 
IB  slraq^y  din>08ed  to  agree  in  the  argument  of 
the  dsteoants  inat  if  the  contract  found  by  the  jury 
MB  aoog^t  to  be  treated  as  a  grant  of  a  licence  to 
the  premises  at  a  future  time  and  to  sever 
I  from  the  freehold,  it  would  be  invalid,  as 
„  in  writing  and  under  seal,  Wood  v.  Lead' 
)J*r,  13  M.  ft  W.  838,  Boffey  ▼.  Hender9on,  17 
B,  574.  But  I  need  not  discuss  that  point 
•  lor  the  agreement  does  not  purport  to  be 
%  grut.  It  does  not  in  its  terms  amount  to 
tea  a  promise  on  the  part  of  Mr.  Welch  to 
asiequind  permission  to  leave  the  fixtures  on 
I  aittt  the  expiration  of  the  term,  and  in 
evait  that  the  plaintiff  should  be  entitied 

the  agreement  purported   in   its 


terms  to  amount  to  a  right  and  hcence  to  make  entry 
upon  the  land  and  to  sever  the  materials  from  the 
freehold  and  was  in  law  invalid  as  a  grant,  because 
not  in  writing  and  under  seal,  I  see  no  reason  why 
it  should  not  operate  as  a  contract,  and  as  a  contract 
such  as  I  have  suggested ;  and,  as  a  contract,  it  would 
clearly  have  been  operative  against  Welch  so  long  as 
he  was  in  possession  or  the  premises  unlet.  As 
between  landlord  and  tenant,  and  those  claiming 
under  them  respectively,  as  a  general  rule  the  tenant's 
right  to  sever  his  fixtures  from  the  freehold  exists 
omy  during  the  continuance  of  his  tenancy,  unless  by 
special  contract  between  the  parties  they  otherwise 
agree,  Lyde  v.  Russell,  1  B.  ft  Ad.  394.  The  land- 
lord's right  to  claim  tiie  fixtures  commences  when 
his  tenant  ceases  to  occupy  as  tenant  under  the  term 
during  which  the  fixtures  are  attached  to  the  free- 
hold. See  per  North,  J,,m  In  re  Maryport  Hematite 
Iron  and  Steel  Company,  40  W.  E.  280,  [1892]  1  Ch. 
415.    A  mortgagee  with  a  right  to  enter  and  take 

Sossession  may  as  a  general  rule  enter  at  any  time  after 
efault.  In  this  case  we  have  to  consider  the  rights 
of  landlord,  tenant,  and  mortgagee.  As  between  the 
tenant  Thomas  the  plaintiff,  and  Welch,  his  landlord, 
the  verbal  agreement  to  which  they  alone  were 
parties  was  to  give  to  the  former  an  extended  time, 
so  far  as  the  latter  had  the  power  to  grant  it,  within 
which  to  remove  his  fixtures,  and  daring  such  time 
the  landlord  was  bound  to  forego  his  oi^inary  riffht 
to  treat  the  fixtures  as  part  of  his  freehold ;  and  if 
the  matter  had  rested  solely  between  Welch  and 
Thomas  it  would  have  been  simple  enough,  and  in 
one  shape  or  another  Thomas  would  have  had  either 
the  fixtures  or  their  value  in  the  shape  of  damages 
for  breach  of  contract.  This,  however,  is  an  action, 
not  between  the  tenant  and  his  lessor,  bat  between 
the  tenant  and  the  mortgagees  of  the  premises,  who, 
when  the  fixtures  were  maimed  from  them,  were 
and  stUl  are  rightfully  in  possession  under  a  mort- 
gage executed  in  June,  1890,  after  the  making  of  the 
leeae  and  the  erection  of  the  fixtures  and  prior  to  the 
making  of  the  aereement.  This  mortgage  entitled 
tiiem  to  the  benefit  of  all  the  stipulations  in  the  lease 
affecting  the  mortgaged  premises  and  to  take  posses- 
sion in  default.  In  the  lease  there  is  a  covenant  on 
the  part  of  Weston,  the  original  lessee,  to  leave, 
surrender,  and  deliver  up  to  the  landlord  at  the  end 
of  the  tenancj^  all  erections  and  buildings  to  be 
erected  and  built  on  the  demised  premises  or  any  part 
thereof.  In  the  teeth  of  this  covenant  it  is  dfficult 
to  see  what  leg^  rights  the  plaintiff,  who  was 
Weston's  assignee,  had  to  insist  upon  removing 
at  all,  or  at  any  time,  the  buildings  and  erections 
constituting  fixtures  now  claimed.  It  is  true  Mr. 
Welch,  the  landlord  and  mortgagor,  on  the  expira- 
tion of  the  lease  seems  to  have  waived  his  right  to 
insist  on  that  covenant.  Whether  he  could  have 
insisted  upon  it  after  the  agreement  he  had  made  it 
is  not  necessary  for  me  to  discuss ;  but,  be  that  as  it 
may,  his  waiver  could  not  bind  or  affect  the  rights  of 
his  mortgagees,  who  are  not  shown  to  have  acquiesced 
in  it,  or  even  to  have  had  any  knowledge  of  it,  until 
the  differences  which  led  to  this  action  arose.  Porter 
V.  Drew,  28  W.  B.  672,  6  C.  P.  D.  143.  There  may 
be  defects  in  the  statement  in  the  pleadings  of  a 
defence  based  on  this  covenant,  but  they  are  amendable. 
I  find  nothing  in  the  conduct  of  the  defendants  to 
satisfy  me  that  they  ever  waived  their  right  to  have 
that  covenant  performed,  though  undoubtedly  the 
correspondence  shows  a  willingness  to  be  conciliatory 
and  to  allow  the  fixtures  to  m  removed  on  not  very 
h  vd  conditions.  The  construction  of  the  agreement 
between  Welch  aad  the  plaintiff  requires  some  discus- 
sion. In  the  verbal  agreement  spoken  t^  by  Mr. 
Kewall  no  time  was  mentioned  in  which  the  fixtures 
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might  be  removed.  I  take  it  therefore  to  mean  within 
a  reasonable  time,  having  regard  to  the  oiroumstanoes. 
Now,  what  was  sach  a  reasonable  time  ?  The  letter 
of  Mr.  Weioh  of  the  11th  of  March,  1893,  points  to 
what  was  passing  in  his  mind — ^namely,  '*  at  any  time 
whilst  it  *'  (t  e.,  the  Manor-house)  ''is  in  my  posses- 
sion and  unlet."  If  it  is  my  duty  to  decide  the 
(question  what  was  a  reasonable  time,  I  adopt  the 
time  named  in  that  letter.  For,  after  Welch  was  out 
of  possesition  and  the  premises  let  to  a  new  tenant,  his 
control  over  the  premises  was  at  an  end.  If  this  is 
the  true  construction  of  the  contract,  then,  as  the 
plaintiff  did  not  seek  to  remove  the  fixtures  till  after 
Welch  was  out  of  possession  and  the  defendants,  the 
mortgagees,  had  eutered,  it  was  too  late.  But,  what- 
ever be  the  true  meaning  of  the  contract,  I  see  no 
ground  for  saying  that  the  defendants  were  legally 
bound  by  it.  They  were  neither  parties  nor  privy  to 
it.  The  concession,  which  they  were  clearly  willing 
to  make  upon  not  unreasonable  conditions,  was  not. 
in  my  opinion,  legally  enforceable  upon  them ;  and 
upon  the  plaintiff's  refusing  to  accept  such  conditions 
they  were  clearly  entitled  to  stand  upon  their  legal 
right.  The  case  of  Sanders  v.  Davis,  33  W.  R.  655. 15 
Q.  B.  D.  218,  carefully  considered,  is  not  opposed  to 
the  view  I  have  taken,  nor  is  the  case  of  Mordand  v. 
Richardson,  5  W.  B.  672,  24  Beav.  33 ;  nor  do  either  of 
those  cases  assist  in  the  solution  of  the  present.  The 
facts  in  each  are  widely  different.  As  to  the  case  of 
Torrey  v.  Burnett,  20  American  Beports  421,  it  differs 
in  its  material  facts  from  that  with  which  I  am 
now  dealing.  There  the  plaintiff  was  landlord 
of  the  premises  from  which  the  fixture  in  ques- 
tion, which  was  attached  to  the  premises,  was 
removed  by  some  of  his  creditors  by  legal  process. 
Before  the  removal,  the  tenant  biaing  about  to 
leave,  had  entrusted  to  the  landlord  the  fixture,  and 
he  had  ag^reed  to  sell  it  for  his  tenant.  The 
tenant  quitted  the  premises  before  the  fixture  could 
be  sold,  and  before  any  sale  the  creditors  seized, 
severed,  and  removed  it.  The  landlord  sued  for 
injury  to  the  premises  and  for  the  value  of  the 
fixture,  treating  it  as  part  of  his  freehold.  It  was 
held  that  under  the  circumstances  the  tenant  was 
entitled  to  a  reasonable  time  to  remove  it,  and  his 
creditors  had  the  same  right  by  attachment.  I  agree 
in  all  that  was  said  by  Beasley,  C.J.,  in  that  case, 
but  it  does  not  assist  the  plaintiff  in  this,  for  there 
the  landlord  who  sued  had  himself  agreed  to  hold  the 
fixture  for  sale  on  account  of  the  tenant.  Here  the 
defendants,  as  mortgagees,  claim  the  fixtures  under 
their  mortgage  after  both  landlord  and  tenant  were 
out  of  x>ossession,  and  they  are  not,  in  my  opinion, 
bound  by  the  agreement  of  the  landlord  as  he  would 
have  beoa  had  he  remained  in  possession.  The  case 
of  Gough  V.  Wood  <fc  Co.,  42  W.  B.  469.  [1894]  1  Q.  B. 
713,  was  cited  as  an  authority  supporting  the  case  of 
the  plaintiff,  and  I  should  not  be  sorry  if  I  could 
come  to  the  conclusion  that  it  was  so.  This,  however, 
I  am  unable  to  do,  for,  on  a  very  careful  perusal  of 
it,  it  appears  to  me  that  there  are  material  distinc- 
tions Mtween  that  case  and  the  present  There  the 
plaintiff  was  mortgagee  of  a  piece  of  land  of  which 
the  mortgagor,  one  Edmonds,  was  tenant  for  a  term 
of  years,  and  on  it  he  carried  on  the  business  of  a 
nurseryman.  In  November,  1889,  he  entered  into  an 
a^;reement  with  the  defendants,  engineers,  to  supply 
him,  for  the  purposes  of  his  trade  with  a  boiler  and 
fittings  to  be  erected  on  that  land  upon  the  terms 
that  the  price  should  be  paid  by  instalments,  and 
that  until  payment  of  the  whole  of  the  instalments 
the  boiler,  &c.,  should  remain  the  exclusive  property 
of  the  defendants,  and  be  treated  as  on  hire  only ; 
that  in  case  of  default  in  any  payment  the  defendants 
should  be  entitled  to  resume  possession  of  it,  and 


Edmonds  granted  permission  to  the  defendants  to 
enter  on  the  premises,  and  in  case  of  breach  of  the 
agreement  to  resume  possession  of  and  remove  the 
same.    The  lessor  of  Edmonds  joined  in  this  grant  of 
permission.      After  the  makinfir  of  this  agfreement 
Edmonds  mortgaged  his  leasehold  interesttothe  plam- 
tiff  but  gave  him  no  notice  of  the  agreement.   The 
plaintiff  allowed  Edmonds  to  remain  in  poesesrion  of 
the  premises,  and  in  December  and  January,  1889-90. 
the  boiler  was  delivered  under  the  agreement  and 
fixed  to  them.    Edmonds  remained  in  possession  and 
paid  some,  but  made  default  in  payment  of  other  of 
the   instalments,  thereupon  in  October,    1892,   the 
defendants  (the  vendors  of  the  boiler),  the  tenants,  the 
mortgagees,  being  still  in  possession,  entered  on  the 
land,  unfixed  the  boiler,  and  took  it  away.  Thereupon 
and  therefore  the  action  was  brought  by  the  mort- 
gagees against  the  defendants.    The  Court  of  Appeal, 
upholding  a  judgment  of  Wright,  J.,  held  that  the 
defendants  were  justified  in  removing  the  boiler  as 
they  did.     In  the  present  case  the   fixtures  were 
actually  the  propoiy  of  the  tenant,  and  they  were 
attached  to  the  freehold  before  the  mortgage  was 
executed.    They  were  left  upon  the  premises,  after 
the  tenant  had  quitted  possession,  by  an  agreemoat 
with  the  mortgagor  only,  made  after  the  mortgagees* 
reversionary  interosts,  subject  to  theleases,  hadbe«>me 
vested  in  them.    Under  ordinary  circumstances  they 
would  have  become  absolutely  irremovable  after  the 
tenant    had   quitted   possession   leaving  them  still 
affixed.      And  the  claim  of  the  plaintiff  rests  only 
upon  an  agreement  made  by  the  landlord  with  him 
for  their  mutual  convenience — an  agreement  valid  so 
long  as  the  lessor  was  in  possession,  but  inoperative 
as  against  the  mortgagees  when  they  took  possession. 
I  do  not  think  it  necessary  to  comment  at  length  on 
the    judgments  of  the  Court  of  Appeal  in  Gouqh  v. 
Wood  &  Co.,  but  I  would  call  especial  attention  to  the 
expressions  of  Lindley,    L.J.,  at  pag^  718  of  the 
report,  all  of  which  are  applied  to  the  oircnmstanoes 
of  the  particular  case  before  the  court.      I  do  not 
refer  to  the  details  of  Sanders  v.  Davia  because  it  is 
discussed  and  its  legal  effect  fully  stated  in  Gough  v. 
Wood  A  Co. 

As  the  result  of  my  consideration  of  this  case  I 
have  come  to  the  conclusion  that  the  mortgagees,  the 
defendants,  are  entitled  to  my  judgment.  1  may  add 
that  no  amendment  of  the  pleadings  was  asked  for. 

Judgment  for  defendanJts, 

Solicitor  for  the  plaintiff,  A,  Lawrence  Houlder. 

Solicitors  for  the  defendants,  Jennings  A  Finch. 


IN  BANKHUPTOT. 


Aug.  11, 1896. 


Q.  B.  Div.  1 

Vaughan  Williams,  J.  j 

In  re  YoUNQ. 
Kx  i^arte  Jomss.  (a.) 

Bankruptcy — Proof — Partnership  —  Loan  to  trader^ 
Fixed  weekly  payment  ouit  of  profits — Partnership  Ad 
1890  (53  &  54  Vict.  c.  39),  a.  2.  9uh-section  3  (d) 
s.  3. 

(7.  advanced  £500  to  the  hankrupt  under  an  agreemen 
which  gave  J,  the  sum  of  £3  per  week  otU  of  the  profii 
of  the  bankrupt*s  husinesst  if  any,  and  £3  per  week  c 
payment  for  his  services.  Further,  he  toae  to  have  fo 
seven  months  from  the  date  of  the  loan  a  large  conln 


(a.)  Beported  by  P.  M.  Fbakokb»  Bsq.,  Banister- 
at-Law. 
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over  the  hmness^  and  the  option  of  entering  into  partner- 
tkip  vnth  the  bankrupt.  He  never  exertsiaed  this  option, 
omdprooei  in  the  bankruptey  for  the  £500. 

EM,  that,  by  the  terma  of  the  agreement,  he  was  not 
a  partner  of  the  bankrupt,  but  that  the  loan  was  a  loan 
to  a  trader  within  section  2,  aub-eection  3  (d),  of  the 
PartMrahip  Ad,  1890,  ar^  muat  be  postponed  until  all 
ether  ctedUora  of  the  bankrupt  were  paid  in  full. 

Appeal  by  a  oreditor  of  the  bankrapt  against  the 
Tsjeotion  of  his  proof  by  the  trustee  in  banlmiptoy. 

Jones,  the  ozeditor,  had  lent  the  bankrapt  £500 
subject  to  the  terms  of  an  agreement  dated  the  2l8t 
of  September,  1895,  whereby  it  was  agreed,  inter  alia, 
that  Jones  should,  daring  a  i)eriod  of  seven  months 
from  the  28th  of  September,  1895,  take  charge  of  the 
office  work  of  .the  business  carried  on  by  the  bank- 
rupt, and  control  the  financial  arrangements  and 
a&irs  thereof ,  and  should  be  entitled  to  draw  and 
be  paid  out  of  the  profits  of  the  business  for 
sodi  services  the  sum  of  £3  per  week,  and  should 
have  a  right  at  any  time  during  the  term  of 
seven  months  to  declare  his  option  to  enter  into 
partDership  with  the  bankrupt ;  and  that  Jones 
flhoold,  on  signing  the  agreement,  pay  into  a  banking 
aooonnt  to  be  opened  in  his  name  at  a  specified  bank 
the  sum  of  £500,  which  was  to  be  used  under  the 
sole  superintendence  and  control  of  Jones  in  defray- 
ing the  trade  d^bts  and  in  discharging  the  current 
hnshfwsB  liabUitiee  from  time  to  time  during  the 
eontinuanoe  of  the  agreement ;  and  that  there  was  to 
he  paid  to  Jones  out  of  the  profits  of  the  business 
donng  the  continuance  of  the  agreement,  for  the 
use  of  the  £500,  the  sum  of  £3  per  week ;  but  if  there 
were  no  profits  Jones  was  to  get  nothing  for  his 
services  or  by  way  of  interest  on  the  £500. 

Jooes  never  ezerdsed  his  option  to  enter  into  part- 
nenliip  with  the  bankrupt,  and  proved  in  the  bank- 
nmtey  for  the  £500  he  had  advanced. 

11m  trustee  rejected  his  proof,  upon  the  grounds 
that  he  was  a  partner  of  l^e  bankrupt's,  or,  alter- 
aativ«lj,  that  he  was  a  person  coming  within  section 
2,  sub  section  3  {d),  and  section  3  of  the  Partnership 
Act.  1890,  the  material  portions  of  which  are  as 
loQows: — 

flection  2,  sub-section  3  (cQ.— -"The  advance  of 
Boney  by  way  of  loan  to  a  person  engaged  .  .  . 
in  any  bosness  on  a  contract  with  that  person  that 
tta  lender  shall  receive  a  rate  of  interest  varying 
witb  the  rate  of  profits,  or  shall  receive  a  share  of  the 
prafita  arising  from  carrying  on  the  business,  does  not 
ol  itself  make  the  lender  a  partner  with  the  person 
or  persons  carrying  on  the  business  or  liable  as  such." 
oeetaon  3. — **  In  the  event  of  any  person  to  whom 
■Mney  has  been  advanced  by  way  of  £>an  upon  such 
a  oontract  as  is  mentioned  in  the  last  foregoing  sec- 
tion .  .  .  being  adjudged  a  bankrupt  •  .  . 
tiie  lender  of  the  loan  shall  not  be  entitled  to  recover 
anything  in  respect  of  the  loan  .  .  .  until  the 
dmns  of  the  other  creditors  of  the  borrower  .  .  .  for 
vafaiahle  consideration  in  money  or  money's  worth 
have  been  satisfied." 
Jones  appealed. 

Ashion  Croaa,  for  the  appellant. 

IP.  W.  Eansell,  for  the  trustee  in  bankruptcy. 

TAT70IZAN  Williams,  J.— The  question  in  this  case 
is  whether  the  trustee  was  rignt  in  rejecting  the 
at's  proof,  and  entirely  depends  upon  the 
ibip  Act,  1890.  There  was  an  agreement 
into  by  the  appellant  and  the  bankrupt 
the  21st  of  September,  1895,  as  to  which  the 
says,  firstly,  that  it  was  an  agreement  of 
rship;  secondly,  that  it  was  a  contract  for  a 
of  money  within  section  3  of  the  Partnership 
A^  laM.    I  win  deal  first  with  the  question  whether 


it  was  an  agreement  of  partnership.  Section  2,  sub- 
section 3,  of  the  Partnership  Act,  1890,  says :  ''  The 
receipt  by  a  x)erson  of  the  share  of  the  profits  in  a 
business  is  primd  facie  evidence  that  he  is  a  partner 
in  the  business,  but  the  receipt  of  such  a  share,  or  of 
a  payment  contingent  on,  or  varying  with,  the  profits 
of  a  business  does  not  of  itself  make  him  a  partner 
in  the  business."  Now,  it  is  common  ground  that 
the  agreement  in  this  case  provides  for  payment  to 
the  appellant  contingent  on  the  profits  of  the  busi- 
ness, and  I  shall  therefore  deal  with  the  document  on 
the  basis  that  the  payments  therein  agreed  to  be 
made  are  primd  facie  evidence  of  partnership.  This 
being  so,  it  is  urg^  for  the  appellant  that  I  ought  to 
look  at  the  agreement  as  a  whole,  and  that  if  I  so  do 
it  will  appear  that  it  negatives  partnership,  and 
merely  reiers  to  a  contemplated  partnership  at  the 
option  of  the  appellant.  The  respondent,  on  the 
other  hand,  contends  that  the  agreement  as  a  whole 
gives  the  appellant  suoh  a  large  control  over  the 
business  as  is  only  consistent  with  the  rights  of  a 
partner. 

On  this  point  I  think  that  the  appellant  is  right, 
that  although  there  is  primd  facie  evidence  of  partner- 
ship, on  the  whole  I  ought  not  to  hold  that  the  large 
powers  given  to  the  appellant  constituted  him  a  part- 
ner, and  I  condude  that  it  was  not  the  intention  of 
the  parties  that  there  should  be  a  partnership  unless 
and  until  the  appellant  exercised  the  option  given 
him  by  the  terms  of  the  agreement. 

Now  I  have  to  consider  whether  this  sum  of  £500 
was  a  loan  within  section  2,  sub-section  3,  of  the 
Partnership  Act,  1890,  and  ought  to  be  postponed 
until  all  tiie  other  creditors  of  the  bankrupt  have 
been  paid  in  full,  and  I  conclude  that  it  was  a  loan 
to  the  bankrupt  under  a  contract  by  which  the  lender 
was  to  receive  a  share  of  the  profits.  The  fund  is 
distinctly  fixed  out  of  which  the  £3  per  week  were  to 
be  paid — namely,  the  profits.  I  am,  therefore,  of 
opinion  that  the  trustee  was  right  in  not  admitting 
this  proof. 

Appeal  diamiaaed. 

Solicitors  for  the  appellant,  Wynne  Baxter  & 
Keehle, 

Solicitor  for  the  respondent,  Lealie  Williama, 


Nov.  18. 


OTourt  Of  Zlppeal* 

Prom  Q.  B.  Div.  \ 

(Lord  Esher,  M.R.,  and  Lopes  [ 

and  Bigby,  L.JJ.)  ) 

Sncs  V.  TaoLLOPE  &  Sons,  (a.) 

Bill  of  aale  —  Atieatation  —  Deacription  of  witneaa — 
Statutory  form—Billa  of  Sale  Act,  1882  (45  <£;  46 
Vict.  c.  43),  a.  9. 

A  bill  of  aale  which  doea  not  contain  the  deacription  of 
the  attesting  witneaa  ia  void  for  non-compliance  with  the 
atattitory  form,  even  though  the  witneaa  haa  7io  buaineaa 
or  occupation. 

Parsons  v.  Brand  and  Ooulson  v.  Dickson,  38  W.  B. 
388,  25  Q.  B.  D.  110,  followed. 

Appeal  from  a  judgment  of  Grantham,  J. 

This  was  an  interpleader  issue  between  the  holder 
of  a  bill  of  sale  and  an  execution  creditor  of  the 
grantor.  The  question  was  whether  the  bill  of  sal, 
was  void,  under  section  9  of  the  Bills  of  Sale  Act. 

(a.)  Beported  by  F.  G.  Buokbb,  Esq.,  Barrister-at- 
at-Law* 
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1882,  for  non-oompliance  with  the  statutory  forme 
The  bill  of  sale  was  expressed  to  have  been  signed  and 
sealed  by  the  grantor  '*  in  the  presence  of  me,  John 
Henry  C&awfo^,  6,  Victoria-street,  Westminster.*'  No 
description  of  the  attesting  witness  was  added.  The 
statutory  form  directs  that  the  witness's  name, 
address,  and  description  shall  be  given. 

The  attesting  witness  had  no  business  or  occupa- 
tion, and  the  learned  judge  so  fotmd,  but  he  thought 
that  he  ought  to  have  been  described  as  a  gentleman, 
and  he  held  that  the  failure  to  give  any  description 
rendered  the  bill  of  sale  void. 

The  plaintiff,  the  holder  of  the  bill  of  sale, 
appealed. 

Jel/f  Q,C,,  and  Clavell  Salter,  for  the  plaintiff.— 
"Description"  in  the  statutory  form  means  descrip- 
tion of  occupation;  it  cannot  mean  personal  or 
physical  description.  This  witness  had  no  occupation, 
therefore  he  had  no  description.  In  the  cases  of 
Parsons  v.  Brand  and  CouUon  v.  Dickson^  38  W.  E. 
388,  25  Q.  B.  D.  110,  it  was  held  fatal  not  to  give  a 
description  of  the  witness  where  he  had  one ;  and  it 
was  clear  from  the  affidavit  that  he  had  a  description. 
But  if  there  is  no  description  it  cannot  be  given.  No 
doubt  this  witness,  who  lived  on  his  father's  means 
and  was  what  is  ordinarily  called  a  gentleman,  might 
have  been  stated  to  be  a  "  gentleman,"  or  *<  of  no 
occupation,"  but  either  of  tdese  expressions  would 
have  been  exactly  equivalent  to  giving  no  description 
at  all.  The  object  of  the  Act  must  be  considered, 
which  is  merely  to  enable  the  witness  to  be  ideotified 
and  traced.  In  Ex  parte  Young,  In  re  Symonds,  28 
W.  E.  924,  42  L.  T.  N.  S.  744,  under  the  Bills  of  Sale 
Act,  1864,  it  was  held  that  where  the  attesting 
witness  to  a  bill  of  sale  was  a  person  of  no  occupation, 
his  description  in  the  affidavit  of  execution  might  be 
left  blank. 

Marchant,  for  the  defendants. 

Lord  EsHEB,  M.E. — It  seems  to  me  a  dreadful 
thing  to  have  to  come  to  the  condasion  that  the 
objection  which  has  been  taken  to  this  bill  of  sale 
must  prevail.  But  the  Act  says  that  a  bill  of  sale 
»hall  be  void  unless  made  in  accordance  with  the 
form  in  the  schedule.  And  in  Parsons  v.  Brand  and 
Coulson  V.  Dickson  this  court  appears  to  have  held  that 
the  exact  form  must  be  followed,  and  that  if  a  single 
word  is  left  out  the  bill  of  sale  is  void.  The  statutory 
form  contains  a  direction  to  **add  witness's  name, 
address,  and  description."  This  bill  of  sale  gives  the 
name  and  address,  but  it  leaves  tbe  description 
blank.  The  Act  of  1854  required  that  the  verifying 
affidavit  shall  contain  a  description  of  the  occupation 
of  the  witness.  This  Act  speaks  of  ''description" 
simply.  We  cannot  hold  that  **  description"  here  is 
synonymous  with  description  of  occupation.  There- 
fore uie  appellant  cannot  rely  on  Ex  parte  Young,  In 
re  Symonds.  But  if  description  meant  occupation  aud 
notmng  else,  I  should  be  disposed  to  follow  that  case. 
The  form  has  a  blank  space  for  the  rate  of  interest ; 
I  am  not  inclined  to  pay  that,  if  no  interest  was  pay- 
able, that  blank  space  must  necessarily  be  filled  up. 
Description  no  doubt  includes  occupation,  but  it 
iDcludes  something  else.  It  is  not  necessary  to  decide 
what  that  something  else  is,  but  I  suppose  it  embraces 
what  is  known  as  a  man's  addition  in  the  legal  sense 
of  that  term.  It  is  not  shown  that  this  witness  has 
no  addition  ;  and,  as  far  as  I  understand,  every  one 
may  have  an  addition.  This  case  comes  within  the 
decision  of  this  court  in  Parsons  v.  Brand  and  Coulson 
V.  Dickson,  and  we  cannot  depart  from  it. 

Lopes,  L.J. — ^We  are  bound  to  obey  this  Act  of 
Parliament,  which  says  that  a  bill  of  sale  shall  be 
void  unless  it  is  in  the  form  in  the  schedule.    The 


form  requires  that  the  witness's  name,  address,  snd 
description  shall  be  given.  This  bill  of  sale  gives  the 
witness's  name  and  address,  but  there  is  a  total  omia- 
sion  of  any  description.  I  do  not  see  how  it  can  be 
said  that  a  blank  in  the  form  with  a  direction  that  it 
shall  be  filled  up,  need  not  be  filled  up.  In  my 
opinion  '*  description "  means  profession,  trade,  or 
occupation,  or,  if  there  is  no  occupation,  style.  If 
the  matter  were  res  integra,  I  should  have  come  to 
the  same  conclusion  on  the  Act  of  Parliament.  Bat 
the  point  was  really  determined  in  our  decision  in 
Parsons  v.  Brand  and  Coulson  v.  Dickson,  The  appeal 
must  be  dismissed. 

EiGBY,  L.J. — ^We  are  asked  to  consider  the  Bills 
of  Sale  Act,  and  to  have  regard  to  what  must  have 
been  the  intention  of  the  liegislatur^.  All  that  I 
can  find  as  to  the  policy  of  the  Act  is  this — that  billn 
of  sale  appear  to  be  looked  upon  by  the  Legislature 
with  particular  disfavour  ;  in  some  cases  they  are 
absolutely  prohibited,  in  other  cases  difficulties  are 
thrown  in  the  way  of  persons  lending  money  on  this 
class  of  security. 

In  Parsons  v.  Brand  and  Coulson  y.  Dickson  this 
court  held  that,  where  the  blank  space  left  for  the 
description  of  the  attesting  witness  was  not  filled  up, 
the  bill  of  sale  was  void.  That  is  the  present  case. 
It  is  argued  that  there  the  witness  had  a  description 
as  appeared  from  the  affidavit,  and  fiiat  that  distin- 
guishes the  case  from  the  present.  But  that  was  not 
the  ground  of  the  decision ;  it  was  the  leaving  the 
blank  which  the  court  held  to  be  fatal.  That  case 
governs  us  here ;  I  cannot  get  out  of  it,  neither  do  I 
wish  to  do  so. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  Alfred  Slater. 

Solicitors  for  the  defendants,  Trollope  A  Winch'- 
worth. 


Prom  Q.  B.  Div.         ) 
(Lord  Eshur,  M.E.,  and  |  Nov.  6. 

Lopes  and  Eigby,  L.JJ.} ) 

In  re  Bbtts. 
Ex  parte  BsTTS.  (a.) 
Bankriqttcij — Receiving  order — Debtor  an  undischarged 
bankrupt — No  assets — Discretion  of  court — Bankruptcy 
Act,  1883  (46  <£;  47  Vici.  c,  52),  ss.  5,  7,  aub-seetion  3. 

A  debtor,  against  vjhom  a  bankruptcy  petition  was 
presented,  was  an  undischarged  bankrupt,  and  the  court 
came  to  the  conclusion  tfuU  there  were  no  assets,  and  no 
probability  of  any  assets,  available  for  distribution  in  a 
second  bankruptcy. 

Held,  that,  as  the  only  effect  of  making  a  receiving 
order  would  be  a  waste  of  money  in  costs,  t?ie  court  would, 
in  tfie  exercise  of  its  discretion,  refuse  to  make  a  receiving 
order. 

Appeal  from  a  receiving  order  made  by  Mr. 
Eegistrar  GKffard. 

The  petitioning  creditor,  in  May,  1893,  reoovered 
judgment  against  the  debtor  for  a  sum  of  money, 
aud  presented  a  bankruptcy  petition  in  respect 
thereof. 

In   1882  the  annual  income  of  certain  property,    i 
which  was  vested  in  trustees,  was  settled  upon  the    , 
debtor  for  life,  with  a  proviso  for  forfeiture  in  the 
event  of  his  bankrubtcy,  the  trustees  having  power  in 
that  event  in  their  aiscretion  to  make  him  an  allow- 

(a.)  Eeported  by  W.  P.  Barry,  Esq,,  Banister- 
at-Law. 
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•ace  in  r^tpeot  thereof.  In  May,  1892,  the  debtor 
WM  adjndicated  bankmpt,  and  luul  not  obtained  his 
ifiKharge,  only  a  small  dividend  having  been  paid. 
The  present  petitioning  creditor  had  proved  in  that 
bsnkraptcy  in  reepeot  of  another  debt.  The  debtor 
ID  an  affidavit  stated  that  he  had  no  assets. 

8.  G,  LuBhingtan,  for  the  debtor. — ^The  debtor  is  an 
Bndischarged  banknipt,  and  the  income  to  which  he 
was  entitled  under  the  settlement  became  forfeited  on 
the  previona  bankruptcy.  There  can  be  no  assets 
sfiikble  in  a  second  bankruptcy,  as  any  possible 
ssMfts  will  belong  to  the  trustee  in  the  first  bank- 
niptoy.  It  would  therefore  be  useless  to  make  a 
nosiving  order  against  him  now. 

JfttfV  JfoefeennV,  for  the  x>etitioning  creditor. — This 
ii  not  the  time  to  enquire  whether  there  are  any 
Mscti.  The  court  cannot  now  tell  whether  there  will 
he  assets,  and  ought  not  to  refuse  make  a  receiving 
Older :  In  rt  Murrieta,  3  Manson  Bank.  Rep.  35  ;  In 
rt  Leonard,  Ex  parte  Leonard,  44  W.  R.  438,  [1896]  1 
Q.  B.  473  ;  In  re  Becqiiardy  Ex  parte  Hecquard,  38 
W.  B.  148,  24  Q.  B.  D.  71.  There  is  always  a  possi- 
bility of  assets  coming  in,  and  the  court  will  not 
icfose  to  make  a  receiving  order. 

Lord  EsHBB,  M.R. — In  this  case  there  is  a  proposal 
to  make  the  debtor  bankrupt.  He  has  made  an 
liBdavit  to  the  e£Eect  that  it  is  no  use  to  make  a 
noeiviDg  order,  as  he  has  no  assets  and  no  prospect 
of  having  any  assets.  It  is  dear  that  his  affidavit  to 
that  effect  is  not  enough  to  induce  the  court  to  refuse 
to  make  a  receiving  orider.  If  that  were  all,  I  should 
npeat  what  has  been  said  in  former  cases,  that  the 
eornt  is  not  in  a  position  to  accept  the  affidavit  as 
aeoDiate,  and  therefore  the  court  would  make  a 
iceeiving  order.  But  if  the  court,  from  the  droum- 
staneea  of  the  case,  and  not  relying  merely  upon  the 
iffidavit  of  the  debtor,  is  convinced  Ihat  there  are  no 
i«ets  and  no  likelihood  of  any  assets,  and  that  it 
would  be  a  mere  waste  of  money  in  costs  to  make  a 
nosiving  order,  it  will  be  justified  in  the  exercise  of 
its  discretion  in  refusing  to  make  a  receiving  order. 
Is  the  court  justified  in  this  case  in  so  acting  ?  More 
than  four  years  ago  the  debtor  was  adjudicated 
hsDknrot.  Certain  income  had  been  settled  upon  him 
■pon  the  terms  that  if  he  became  bankrupt  lus  right 
to  it  would  be  lost.  It  is  true  that  the  trustees  of  the 
Mttlement  might  in  their  discretion  make  him  an 
sQowaaice.  But  that  would  not  be  an  asset  in  the 
baakrnptoy,  because  they  might  withdraw  it  at  any 
BOOMnt.  That  bankruptcy  is  still  standing.  The 
present  petitioning  creditor  proved  as  a  creditor  in 
that  haidcmptcy  in  respect  of  another  debt,  and  if  he 
&a«ight  that  there  were  any  assets  now  he  would  put 
the  trustee  in  that  bankruptcy  in  motion  to  get 
hoid  of  those  assets.  He  does  not  do  that.  Why 
doca  he  propose  to  make  the  debtor  a  bankrupt  now  ? 
It  seems  ch»r  to  me  that  he  also  knows  that  there 
are  no  aasets,  and  no  probability  of  any  assets.  It 
is  said  that  there  is  a  possibility  of  assets.  There  is 
nopoMbility  in  the  business  sense  of  any  assets  which 
vill  pay  off  the  first  bankruptcy  and  be  available  for 
distnbmon  among  the  creditors  in  a  second  bcmk- 
n^tey.  Under  these  circumstances  it  would  be  a 
Mre  waste  of  money  to  make  a  receiving  order,  and 
m  the  ezerase  of  its  discretion  the  court  will  decline 
to  do   so.     The  receiving  order  will  therefore  be 


LoFss,  L.J. — I  am  of  the  some  opinion.    I  agree 
^lai  the  law  is  that  if  the  court  is  convinced  tibat 
i  are  no  assets  and  no  reasonable  probability  of 
ts  in  the  fntnre,  it  ought  not  to  make  a 
J  order.  Theonlyeffect  of  making  a  receiving 
would  be  •  useless  heaping  up  of  costs.    In  so 


stating  the  law  we  are  not  in  conflict  with  any  of  the 
decided  cases.  The  annuity  here  was  forfeited  on  the 
previous  bankruptcy,  and  there  is  now  no  asset  nor 
any  probability  of  any.  I  agree  that  the  affidavit  of 
the  aebtor  is  not  enough  upon  that  point.  But  there 
is  a  great  deal  more  in  this  case.  The  debtor  is  an 
undischarged  bankrupt,  and  any  asset  would  go  to 
the  trustee  in  that  bankruptcy ;  and  this  petitioning 
creditor  is  a  creditor  under  that  bankruptcy,  and  if 
there  were  anything  to  be  got  he  would  ttj  to  get  it 
under  that  bankruptcy.  In  my  opinion  he  is  only 
trying  to  make  the  debtor  bankrupt  with  a  view  to 
extract  money  from  his  relations.  It  would,  in  ray 
opinion,  be  a  wanton  piling  up  of  costs  if  we  were  to 
make  a  receiving  order.  I  may  add  that  this  case 
depends  upon  its  own  special  facts,  and  cannot  be  a 
precedent  except  in  a  similar  state  of  facts. 

RiGBY,  L.  J. — There  is  no  doubt  about  the  law  as 
laid  down  by  the  Master  of  the  Rolls.  The  court  has 
a  discretion  as  to  making  a  receiving  order,  and  the 
question  always  must  be  whether  on  the  particular 
facts  of  the  case  that  discretion  should  be  exercised 
by  making  or  refusing  to  make  a  receiving  order.  I 
say  that  this  case  cannot  be  a  precedent  for  any  other 
except  perhaps  in  an  exactly  similar  state  of  facts. 
The  question  oef ore  us  is,  Is  it  not  made  reasonably 
dear  on  the  facts  in  this  case  that  the  receiving  order 
should  not  be  made  f  There  is  a  former  bankruptcy 
which  has  swept  away  the  annuity.  This  petitioning 
creditor  provea  in  the  former  bankrupt<^  in  respect 
of  another  debt.  Only  a  small  dividend  appears  to 
to  have  been  paid  in  that  bankruptcy,  and  there  is 
apparently  nouiing  more  to  be  obtained  under  it. 
Under  these  circumstances  I  do  not  dissent  from  the 
conclusion  arrived  at  by  the  rest  of  the  court  as  to 
the  exercise  of  our  discretion  in  the  matter. 

Appeal  aUowtd, 

Solicitor  for  the  debtor,  J,  Laidman. 

Solicitors  for  the  petitioning  creditor,  Hicks,  Ar- 
nold, and  Mozley. 


(Loi5XlSu^,a!'and     !    ^''''- t' i  «^ '  ^''^" 
A.  L.  Smith  &  Rigby,  L.JJ.) )  "^^  ^^^' 

CuNNACK  V.  Edwards,  (a.) 

Friendly  society — Failure  of  objects — Unexpended  fund 
— Bona  vacantia. 

In  1810  a  society  consisting  of  honorary  and  ordinary 
members  was  formed  for  the  purpose  of  providing  annui- 
ties for  the  widows  of  deceased  members,  A II  the  members 
and  members*  widows  having  died,  and  titers  being  in  the 
hands  of  the  trustees  unexpended  funds  of  the  society. 

Held,  thai,  upon  the  construction  of  its  rules,  the 
society  was  not  a  charity ;  that  there  was  no  resulting 
trust  in  favour  of  the  representatives  of  deceased  mem- 
bers ;  bvi  that  ths  Crown  was  entitled  to  the  unexpended 
funds  as  bona  vacantia. 

Decisum  of  Chitty,  J.,  43  PT.  R.  325,  [1895]  1  Ch. 
489,  reversed. 

Appeal  from  the  decision  of  Chitty,  J.,  43  W.  R. 
325,  [1895]  1  Ch.  489. 

This  case  raised  a  question  as  to  the  destination  of 
the  undistributed  funds  of  a  voluntary  society  where 
the  objects  of  the  society  had  sJl  been  exhausted,  but 
the  society  had  not  been  dissolved. 

The    Helston    Equitable  Annuitant  Society   was 

(o.)  Reported  by  W.  Scx)tt  Thompson,  Esq.,  Bar- 
rister-at-Law. 
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Court  op  Appeal. 


founded  in  Maroh,  1810,  for  the  purpose  of  raLsinff 
by  subeoriptions,  fines,  and  forfeitures  a  fund 
for  the  relief  of  the  widows  of  its  deceased 
members. 

In  1830  the  rules  were  revised,  and  the  society  sub- 
sequently conformed  to  the  provisions  of  the  Friendly 
Societies  Act,  1829  (10  Geo.  4,  c.  56). 

The  society  consisted  of  ordinary  and  honorary 
members.  The  last  surviving  ordinary  member,  one 
T.  H.  Bdwards,  through  whom  the  defendant 
claimed,  died  a  widower  in  1878,  and  the  last  known 
honorary  member.  Sir  Bichard  R.  Yyvian,  died  in  1879. 

On  joining  the  society  an  honorary  member  signed 
a  decLiration  that  his  object  in  joining  the  society 
was  not  that  any  widow  of  his  should  derive  any 
benefit  therefrom  (to  which  he  altogether  relinquished 
his  right),  but  merely  for  the  encouragement  of  the 
society. 

The  last  annuitant  died  in  1892,  and  there 
remained  in  the  hands  of  the  trustees  of  the  society 
a  sum  of  about  £1,250,  being  undistributed  funds  of 
the  society. 

The  action  was  instituted  by  the  trustees  of  the 
society  to  have  it  determined  how  these  funds  were 
to  be  applied  by  them. 

The  representatives  of  Sir  K.  B.  Yyvian  disclaimed 
any  interest  in  the  funds. 

At  the  trial  it  was  held  by  Chitty,  J.,  that  the 
fdnds  were  subject  to  a  resulting  trust  in  favour  of 
the  ordinary  members  of  the  society  from  time  to 
time,  or  their  respective  legal  personal  representa- 
tives, in  shares  proportional  to  the  amounts  contri- 
buted by  each  such  ordinary  member  to  the  funds  of 
the  society. 

Against  that  decision  the  Attorney-General 
appealed,  claiming  either  that  the  society  was  a 
charity,  or  that  the  Crown  was  entitled  to  the  funds 
as  bona  vncarUia, 

The  rules  of  the  society  are  fully  stated  in  the 
judgments  of  the  Lords  Justices. 

IngU  Joyce^  for  fjhe  appellant. — There  is  here  no 
resulting  trust.  In  none  of  the  books  is  there  any 
statement  of  the  doctrine  of  resulting  trusts  which 
would  cover  this  case.  Lewin  on  Trusts,  9th  ed.,  p. 
150.  Here  each  member  paid  his  money  out  and 
out,  and  as  between  a  member  and  the  society  no 
trust  was  constituted  or  intended.  Tins  was  a  mere 
dub,  the  members  interests  in  which  only  continued 
during  the  lives  {In  re  St,  James's  Gluh,  2  De  G.  M. 

6  G.  383).  I  submit  that  these  funds  are  bona 
vacantia.  Where  you  have  funds  in  the  hands  of 
trustees  and  no  ezidting  trust  then  the  funds  are  bona 
vacantia,  and  belong  to  the  Crown  {Barclay  v.  Russell , 
3  Yes.  424).  In  the  alternative  I  submit  that  this 
society  was  a  charity,  and  the  funds  must  be  dealt 
with  cy-pres:  Spiller  v.  Maude,  32  Ch.  D.  158n; 
CoUinson  v.  Fater,  2  Buss.  &  Aiy.  344. 

Bohertson  MacdonaXd^  for  the  trustees,  took  no  part 
in  the  argument. 

Farwellf  Q.C,  and  W,  D,  RawUnSy  for  the  ordi- 
nary members,  supported  the  decision  of  Chitty,  J. 
This  is  not  a  charity,  it  was  a  mere  matter  of  con- 
tract between  the  members:  In  re  QlarWs  Trusts, 
24  W.  B.  233,  1  Ch.  D.  497.  [Lord  Halsbury,  C, 
referred  to  Commissioners  of  Income  Tax  v.  Pemsel, 
[1891]  A.  C.  531,  40  W.  K.  Dig.  217.]  Attorney^ 
General  v.  Duke  of  Northtmberland,  26  W.  B.  586, 

7  Ch.  D.  745.  We  submit  that  to  hold  that  these 
funds  are  bona  vacantia  will  be  to  extend  the  doctrine 
in  a  novel  manner. 

Ingle  Joyce  replied. 

In  addition  to  the  case  above  cited  the  following 
eases  were  referred  to :— PeoMe  v.  Fattinson,  34  W.  B 


361,  32  Ch.  D.  154,  and  SmUh  v.  Cooke,  40  W.  B.  67, 
[1891]  A.  C.  297. 

Lord  Halsbury,  C— In  the  year  1810  a  oertain 
number  of  persons  associated  themselves  together  for 
the  purpose  of  providing  for  their  widows.     They 
were  not  incorporated,   and  though  they  obtained 
some  of  the  advantages  which  are  involved  in  inoor- 
poration — ^inasmuch  as  they  came  under  the  proteo- 
tion  of  the  Friendly  Societies  Acts — I  do  not  think 
for  the  purpose  of  this  inquiry  those  facts  are  impor- 
tant.   The  question  which  the  court  has  to  determine 
would,  I  think,  have  remained  the  same  if  they  had 
been  simply   an  associated  body  of   persons  for  the 
purpose  which  I  have  described.      The  society  has 
lasted  to  a  very  recent  period,  but  is  now  extinct. 
All  the  members  are  dead,  but  a  remnant  of  the  com- 
mon fund,  amounting  to  something  over  £1,200,  now 
remains.    Chitty,  J.,  has  held  that  there  is  a  resulting 
trust  in  favour  of  the  personal  representatives  of  those 
who  contributed  to  the  fund.    I  think  we  are  all  of 
opinion  that  that  view  cannot  be  maintained.    The 
entire    bendicial   interest    has    been    exhausted    in 
respect  of  each  contributor.    It  was,  as  I  shall  have 
to  repeat  in  another  view  of  the  case,  a  perfectly 
busines^ke  arrangement ;   each  man  contributed  a 
oertain  sum  of  money  to  a  common  fund  upon  the 
bargain  that  his  widow  was  to  receive,  upon  terms 
definitely  settled,  a  oertain  annuity  proportionate  to 
the  time  during  which  the  husband  had  contributed 
to  the  common  fund.    There  never  was  and  never 
could  be  any  interest  remaining  in  the  contributor 
other  than  the  right  that  his  wife,  if  she  survived 
him,  should  become  entitled  to  a  widow's  portion 
thus  provided.    This  was  the  final  and  ezlwustive 
destination  of  all  the  sums  contributed  to  the  common 
fund.    Under  these  circumstances  I  am  at  a  loss  to 
see  what  room  tiiere  is  for  the  contention  that  there 
is  any  resulting  trust. 

It  is  contended,   however,  that   this    association 
may  be  regarded  as  a  charity.    Wide  as  has  been 
the  meaning  given  to  the  word  ''charity"  in  the 
Court  of  Chancery,  and,  indeed,  in  one  case  by  the 
House  of  Lords,  a  width  of  interpretation  which  I 
confess  has  seemed  to  me  in  some  cases  extravagant, 
I  do  not  think  that  a  perfectly  business-like  arrange- 
ment like  this,  in  which  a  number  of  persons  assooiato 
together  and  contribute  funds  to  provide  for  their 
own  widows,  has  ever  been  regarded  as  oharity.    I 
think  the  observations  of  Hall,  Y.C.,  in  the  case  of 
Clark's    Trust   are    entitled   to   great   weight.    His 
observations  were  directed  to  a  society  whose  mem- 
bers were  to  provide  by  subscriptions  and  fines  a  fund 
to  be  distributed  for  their  mutual  benefit  in  oases  of 
sickness,  lameness,  or  old  age.    In  Pease  ▼.  FatUnscn 
and  Spiller  v.  Maude  it  was  assumed  by  the  judges  in 
those  cases,  whether  rightly  or  wrongly  it  is  imma- 
teriid  to  consider,  that   the  relief  of   poverty  and 
sufiPering  formed  one  of  the  elements  of  the  associa- 
tions therein  d^ussed.    Here  no  suoh  question  can 
possibly  arise ;  it  cannot  be  pretended  that  a  wealthy 
widow  would  not  be  entitled  to  claim  her  annuity 
equally  with  a  poor  one.    If  this  be  a  charitable 
institution  it  would  be  difficult  to  contend  that  every 
life  insurance  company  did  not  fall  under  the  same 
category.    I  am  therefore  of  opinion  that  this  was 
not  a  charitable  institution.    The  only  other  alterna- 
tive remaining  is  that  which  I  adopt — ^viz.,  that  these 
funds  are  bona  vacantia,  and  belong  to  the  Grown  in 
that  character. 

A.  L.  Smith,  L.  J.-— Chitty,  J.,  has  decided  that  in 
this  case  there  existed  no  gift  expreesing  a  general 
intent  of  charity  so  that  the  fund  in  qaestion  could 
be  applied  cy-pres  for  charitable  purpoaee  ;  also  that 
the  Orown  did  not  take  the  fund  at   honava/oantiai 
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and  he  held  that  there  existed  a  reflxdtmg  trust  in 
&voar  of  the  personal  representatives  of  all  those 
who  had  been  subscribers  to  the  fund,  and  he  directed 
isqniiies  accordingly.  The  fund  was  started  in  1810. 
The  last  surviving  ordinary  member  died  in  1878, 
the  last  honorary  member  in  1879,  and  the  last 
widow  in  1892,  at  which  time  the  trustees  of  the 
mckij  had  £1,200  in  hand  undisposed  of.  The 
qnestion  is,  What  is  to  become  of  this  fund?  In 
order  to  determine  if  there  be  a  resulting  trust  it  is 
seeeasuy  to  ascertain  what  were  the  conditions  under 
whidi  each  subacriber  subscribed  to  the  fund.  In 
the  year  1810  certain  persons  in  the  town  of  Helston 
fonned  themselves  into  a  society  called  the  Helston 
Bqmtable  Annuitant  Society,  and  agreed  inter  8e  that 
they  would  subscribe  to  a  common  fund,  out  of  which 
Mcfa  member's  widow  should  be  provided  for  to  the 
asTimnm  extent  of  £25  per  annum  during  her 
widowhood.  Each  subscribe  to  this  common  fund 
(I  iin  not  now  dealing  with  honorary  members)  did 
10  upon  the  terms  that  if  he  left  a  widow  the  trustees 
of  the  society  should,  out  of  that  fund,  provide  for 
her  in  the  prescribed  manner  during  her  widowhood. 
If  a  member  died  leaving  no  widow,  there  was  no 
RBolting  trust  in  favour  of  his  personal  representa- 
tnrat  upon  his  death ;  his  subscriptions  were  not  to 
be  returned  to  them,  but  were  to  remain  with  the 
•ooiety  and  form  part  of  its  common  fund.  If  a 
fficmber  left  a  widow  she  was  to  be  provided  for 
dning  her  widowhood,  and  although  the  amount  of 
nbieriptions  the  member  had  ^aid  might  possibly 
not  have  been  exhausted  by  making  the  contemplated 
provision  for  liis  widow,  nevertheless  the  surplus  was 
sot  to  be  returned  to  his  personal  representatives 
when  the  widow  died,  but  the  whole  beneficial 
iateiest  in  what  was  lett  also  formed  part  of  the 
nomon  fond  of  the  society.  In  neither  case  was 
tkere  any  lesnlting  trust  in  favour  of  the  representa- 
tives  of  the  deceased  member. 

Bat  it  was  argued  that  the  proper  implication  is 
tkat  when  the  society  itself  came  to  an  end,  as  it  has 
done,  there  was  then  a  resulting  trust  of  what  might 
hmm  to  be  in  the  co£Eers  of  the  society  in  favour  of 
iQ  uie  personal  representatives  of  those  who  had  been 
■mben  since  the  year  1810,  and  Chitty»  J.,  has  so 
Ud. 

Now,  it  was  never  contemplated  that  the  society 
vndd  come  to  an  end,  but,  on  the  contrary,  provi- 
■OB  was  made  for  the  introduction  of  new  members 
ior  its  perpetual  existence,  and  the  existing  members 
hd  power  to  alter  and  revise  the  rules,  so  that  if  it 
was  fofioid  that  the  society  was  too  affluent,  provision 
■C^t  be  made  as  to  what  was  to  be  done  with  what 
aooey  might  not  be  wanted.  As  the  member  paid 
Ui  BKnwy  to  the  society  so  he  divested  himself  of  all 
iatarest  in  this  money  for  ever,  with  this  one  reserva- 
tioB,  that  if  the  member  left  a  widow  she  was  to  be 
provided  for  during  her  widowhood.  Except  as  to 
Ais,  be  ahandoned  and  gave  up  the  money  for  ever. 
the  ease  of  Smith  v.  Cooke,  it  which  it  was  held 
then  was  no  resnltuig  trust,  shows  the  principle 
epfiieaHe  to  sooh  a  point.  In  my  opinion  this  case 
enEDot  be  likened  to  that  of  a  man  providing  a  fund 
hf  wray  of  trust  for  the  payment  of  an  annuity  to  his 
widow  during  her  Hfe,  and  making  no  provision  for 
tbe  fond  when  the  widow  died  and  her  interest 
therein  ceased, in  which  case  there  would  be  a  resulting 
tntt,  because  the  implication  in  such  a  case  would 
he  that  the  settlor  intended  that  when  the  trust  came 
to  SB  end  the  fond  should  revert  to  his  representa- 
tnesy  he  not  having  provided  to  whom  it  i^ould 
^ca  go.  In  such  a  case  there  would  be  no  abandon- 
^  of  the  fond  as  in  the  present  case.  In  my 
D  thfre  was  no  resulting  trust  in  favour  of  aU 
ueiDbers  who  had  ever  subscribed  to  the  fund. 


opinQD 
thoaeu 


The  question  then  arises.  To  whom  does  the  £1,200 
belong?  It  is  admitted  it  does  not  belong  to  the 
society,  for  its  objects  have  come  to  an  end;  nor  to 
the  trustees  of  the  society,  nor  to  the  representatives 
of  the  last  surviving  subscriber;  and  as  for  the 
reasons  above  it  does  not  belong  to  the  representatives 
of  the  members  who  have  subscribed  smce  1810,  all 
possible  claimants  being  exhausted,  it  belongs  to  the 
Crown  as  bona  vacantia,  unless  the  doctrine  of  cy-pres 
is  to  be  applied,  as  where  there  is  a  trust  widch 
manifests  a  general  intention  to  devote  a  fund  to 
charity.  The  question  is.  Do  the  facts  of  this  case 
show  such  a  trust  ?  The  society,  it  will  be  noticed, 
was  not  a  corporation.  It  had  no  entitv  difiPerent 
from  that  of  each  of  its  members.  Take  the  society 
as  it  originally  existed  in  1810  down  to  1830,  before 
it  adopted  the  Friendly  Societies  Act  of  1829.  During 
that  period,  what  was  the  object  and  intention  of 
each  member  joining  and  becoming  a  member  of  the 
society  P  Was  his  object  to  aid  the  widows  of  the 
other  members  or  only  to  aid  his  own  particular 
widow  ?  I  cannot  doubt  that  his  sole  and  real  object 
was  that  by  becoming  a  member  he  might  thus  be 
enabled  to  provide  for  his  widow  more  efficiently 
than  he  otherwise  would  have  been  able  to  do. 
Some  of  the  members  appear  to  have  been  of  position 
and  importance  in  Helston,  one  having  been,  it  was 
stated,  twice  mayor,  one  a  solicitor,  and  others 
tradesmen  of  the  town.  His  object  and  intention 
in  becoming  a  member  was  not  to  provide  for  the 
widows  of  the  other  members,  that  was  not  his  object 
at  all.  It  was  simply  and  solely  to  make  a  provision 
for  his  own  widow,  not  only  oy  means  of  his  own 
subscriptions,  but  also  by  means  of  the  subscriptions 
of  those  members  who  might  happen  to  die  leaving  no 
widows  or  whose  widows  might  die  shortly  after 
becoming  widows,  augmenting  the  common  fund, 
together  with  what  might  be  obtained  by  means  of 
the  subscriptions  of  such  honorary  members  as  could 
be  induced  to  subscribe.  What  each  man  did  in 
becoming  a  member  was  to  set  up  and  keep  going  a 
sort  of  mutual  insurance  whereby  to  insure  a  better 
provision  for  his  own  widow  after  his  death  than 
he  otherwise  would  have  been  able  to  make. 

Now,  has  such  an  act  as  this  ever  been  held  to 
manifest  a  general  intention  to  devote  a  fund  to 
charity,  or  indeed  to  constitute  charity  at  all  P  I  am 
aware  that  there  are  many  objects  besides  those 
enumerated  as  charitable  objects  in  the  preamble  to 
the  Statute  of  Elisabeth  (43  Eliz.  c.  4)  of  which  pro- 
viding for  one's  own  widow  is  not  one,  which  the 
courts  have  held  to  be  charitable  and  of  a  public  nature, 
either  as  being  analogous  to  the  enumerated  objects  or 
by  being  within  the  spirit  and  intent  of  the  Act,  and 
the  recent  case  in  the  House  of  Lords  of  Commisaionera 
of  Income  Tax  v.  Pemael  shows  that  this  is  so,  but 
nothing  can  be  found  in  that  case  which  gives 
countenance  to  the  argument  that  a  man,  bv  pro- 
viding a  fund  for  the  Mnefit  of  his  own  wife  aner  his 
death,  creates  a  charitable  trust  for  a  public  purpose. 
There  are,  it  is  true,  cases  in  which  a  gift  to  widows 
and  orphans  of  a  parish,  to  widows  of  seamen  of  a 
particmar  port,  to  twenty  aged  widows  and  spinsters, 
to  the  widows  of  respectable  tradesmen,  to  poor 
relations  generally,  have  been  held  to  show  a  general 
intention  of  charity ;  but  these  are  gifts  to  a  class, 
and  very  di£ESarent  from  a  gift  to  a  man's  own  wife  to 
take  efiEect  after  his  death.  No  case  has  been  cited, 
nor  can  I  find  one,  in  which  such  a  gift  has  been  held 
to  be  charitable,  to  which  cy-pria  applies.  It  has  been 
pointed  out  that  the  memb^  of  the  Helston  Society 
altered  its  rules  in  1830  so  as  to  conform  with  the 
provisions  of  the  Friendly  Societies  Act,  1829  (10  G^o. 
4,  c.  56),  but  I  cannot  see  that  by  so  doing  they 
created  a  charitable  trust  for  a  public  purpose  if  they 
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had  not  done  bo  before.  What  the  society  was  before 
the  adoption  of  the  Friendly  Societies  Act  as  regards 
being  a  charity  |for  a  public  purpose  so  it  remained, 
the  provisions  of  that  Act,  as  it  appears  to  me, 
having  been  adopted,  not  for  tiie  purpose  of  altering 
the  objects  of  its  members,  but  lor  purposes  of  ad- 
ministration. To  hold  in  tbis  case  that  each  member 
must  be  taken  to  have  created  a  charitable  trust  for 
the  public  benefit  of  the  place  where  his  widow 
might  happen  to  reside  aft^  his  death,  because  his 
widow  might  otherwise  have  possibly  gone  upon  the 
rates  of  that  place,  is  to  me,  with  all  submission,  so 
far-fetched  that  I  cannot  adopt  it.  It  appears  to  me 
to  be  stretching  beyond  all  bounds  anything  that  has 
been  held  before,  to  hold  that  this  is  a  charitable  trust 
for  a  public  purpose,  and  for  the  reasons  I  have 
endeavoured  to  give  I  agree  with  Ghitty,  J.,  and  hold 
that  it  is  not.  lu  my  judgment  the  Grown  is  entitled 
to  the  £1,200  as  bona  vacantia,  and  it  should  be  so 
declared,  and  that  the  costs  of  all  parties  should  come 
out  of  the  fund. 

KiGBY,  L.J. — In  this  case  we  have  to  determine 
the  ownership  of  a  fund  of  about  £1,250,  the  whole 
remaining  property  which  formerly  belonged  to  a 
friendly  society  called  the  Helston  Equitable  Annui- 
tant Society.  All  daims  on  the  society  have  been 
satisfied,  and  the  society  itself  has  ceased  to  exist  by 
reason  of  the  death  of  all  its  members.  The  learned 
judge  from  whose  judgment  this  appeal  has  been 
brought,  has  held  that  there  is  a  resulting  trust  in 
favour  of  all  members  of  the  society  from  its 
commencement,  or  their  personal  representatives  in 
proportion  to  the  respective  contributions  made  by 
the  members.  The  members  of  the  society  might  be 
ordinary  and  honorary  members,  as  afterwards 
explained.  In  the  court  below  the  personal  repre- 
sentatives of  T.  H.  Edwards,  the  last  surviving 
ordinary  member,  who  died  in  1878,  claimed  that  he, 
as  survivor,  was  entitled  to  the  whole  fund,  but  on 
the  appeal  this  claim  was  not  urged,  and  the  personal 
representative  of  Edwards  joined  in  supporting  the 
judgment  of  the  learned  judge  in  favour  of  members 
generally.  The  last  surviving  member  was  an 
honorary  member.  Sir  B,  Vyvian,  who  died  in  1879. 
His  personal  representatives  have  disclaimed  all 
interest  in  the  fund. 

On  behalf  of  the  Attorney-General  the  fund  was 
claimed  for  the  Crown  as  bona  vacantia  and  as  an 
alternative  case  —  though  this,  I  think,  was  not 
before  us  argued  as  the  main  point — argued  that 
the  fund  is  a  charitable  fund,  and  ought  to  be 
applied  imder  the  sign  manual  for  charitable 
purposes.  I  do  not  feel  sure  that  if  the  case 
had  come  before  me  for  the  first  time  sitting 
alone  I  should  not  have  held  the  society  a  charity. 
This  conclusion,  however,  would  have  been  foimded 
upon  a  number  of  reasons,  no  one  of  which  could 
have  been  conclusive  in  itself,  derived  from  the  special 
rules  of  the  society  and  indications  contained  in  the 
statutes  regulating  friendly  societies  during  the  exis- 
tence of  the  society  and  since  repealed.  And  I  do 
not  think  I  ought  in  such  a  case  to  dijffer  from  the 
learned  judge  in  the  court  below  and  my  colleagues 
in  this  court,  and  I  say  nothing  more  on  the  point. 

The  society  was  first  established  in  1810,  but  in 
April,  1830,  its  rules  were  revised  so  as  to  conform 
with  the  provisions  of  the  Act  of  1829  (10  Q-eo.  4,  c. 
56)  for  the  encouragement  of  friendly  societies.  And 
thereby  it  obtained  the  benefit  of  that  Act.  We  had 
not  before  us  the  original  rules  of  the  society  but  only 
the  revised  rules  of  April,  1830,  from  which  we  find 
that  the  society  is  formed  for  the  purpose  of  raising 
by  the  subscriptions  and  also  by  fines  and  forfeitures 
ft  stock  or  fund  for  the  relief  of  widows  of  deceased 


members  in  manner  provided  by  the  rules.  Among 
other  rules  it  is  provided  to  the  effect  following  :^- 
Each  member  on  admittance  is  to  pay  down  eight 
guineas  and  one  years'  contribution  as  set  forth  m  a 
table  of  annual  payments.  Every  person  on  being 
admitted  is  to  sign  a  declaration  in  vrntine,  which 
declaration  is  to  be  the  basis  of  the  contract  oetween 
the  society  and  the  person  becoming  a  member,  and 
if  any  fabe  or  fraudulent  representation  is  used  in 
the  declaration  the  sums  paid  are  to  be  forfeited  to 
the  use  of  the  society,  and  all  claims  on  that  behalf 
are  to  cease  and  be  void  to  all  intents  and  purposes 
subject  to  a  provision  in  favour  of  a  widow  not  privy 
to  the  fraud.  Fines  are  imposed  on  officers  and 
members  for  not  attending  meetings  and  for  neg- 
lecting to  pay  contributions,  and  if  contributions  and 
fines  remain  unpaid  for  twelve  months  the  defaulter 
is  to  be  excludea  from  the  society  subject  to  a  pro- 
vision in  certain  cases  in  favour  of  a  widow.  Other 
fines  are  imposed  for  breach  of  rules.  A  person  may 
discontinue  being  a  member  on  written  notice  to  the 
secretary.  Elaborate  provisions  are  made  for  payment 
of  different  aimuities  to  widows  of  memlxws  and  for 
the  forfeiture  of  annuities,  including  a  provision  that 
no  annuitant  shall  sell  or  dispose  of  her  annuity,  and 
if  it  appears  that  she  has  done  so  the  annuity  is  to 
cease  and  the  purchaser  is  to  lose  all  benefit  and 
advantage  therefrom.  The  annual  contributions  of 
members  are  to  var^  according  to  a  table  from:  £2  8d. 
on  a  scale  increasmg  to  £3  8s.,  having  regard  to 
the  length  of  time  during  which  they  have  been 
members.  The  annuities  payable  to  widows  are  to 
vary  from  £12  to  £25  according  to  the  number  of 
years  that  their  husbands  have  been  members.  Honor- 
ary members  are  provided  for  whose  widows  are  to 
have  no  benefit.  There  was  at  least  one  honorary 
member,  the  said  Sir  B.  Vyvian,  and  there  may  have 
been  others. 

The  provisions  of  the  Act  of  1829,  which  appear 
material  for  consideration  whether  there  is  a  result- 
ing trust,  may  be  summarized  as  follows :  Section  3 
makes  it  obligatory  on  every  society  established 
under  the  Act  before  confirmation  of  the  rulea  to 
declare  by  one  or  more  of  the  rules  to  be  con- 
firmed, all  and  every  the  intents  and  purposes  for 
which  the  society  is  intended  to  be  established,  and 
by  such  rules  to  direct  all  and  every  the  uses  and 
purposes  to  which  the  money  which  shall  from  time 
to  time  be  subscribed,  paid,  or  given  to,  or  for  the 
use  or  benefit  of  such  society,  or  which  shall  arise 
therefrom,  or  in  anywise  shall  belong  to  the  society, 
shall  be  appropriated  and  applied,  and  in  what  cir- 
cumstances any  member  of  the  society  or  other 
person  shall  become  entitied  to  any  part  thereof. 
Section  8  provides  for  the  rules,  when  confirmed* 
becoming  bmding  on  the  members  and  officers  of  the 
society  and  the  several  contributories  thereto.  Sectioik 
26  provides  for  the  dissolution  of  the  society,  and 
among  other  things  that  it  shall  not  be  lawful  for 
the  society  by  any  rule  made  on  the  dissolution  or 
deternxination  to  direct  the  division  or  distribution  of 
any  part  of  the  stock  or  fund  to  or  amongst  the  mem- 
bers, other  than  for  carrying  into  effect  the  general 
intents  and  purposes  of  the  society  declared  by  them, 
and  confirmed  by  the  justices.  Section  39  provides 
that  the  Act  is  to  extend  to  all  friendly  societies 
thereafter  to  be  established  and  also  to  societies 
already  established,  as  soon  as  they  should  think  fit 
to  conform  to  it.  The  Act  of  1829  appears  to  have 
remained  in  force  until  repealed  with  other  Acts  by 
13  &  14  Vict.  c.  115,  but  the  repealed  Acts  remained 
in  force  subject  to  immaterial  exceptions  with  refer- 
ence to  societies  under  them. 

In  my  judgment  there  is  no  resulting  trust  oa 
the  followmg  grounds.      All  the  contributions  of 
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ordinaiy  and  honorary  members  and  all  fines  and 
forfeitares  are  to  go  into  one  oommon  fund. 
Probably,  even  if  all  the  aooonnts  of  the  society 
from  the  year  1810  were  in  existence,  it  would  be 
inpcsBible  to  follow  the  destination  of  the  particular 
oQDtribataoDs  made  by  each  member,  or  to  separate 
them  from  the  yoluntary  contributions  and  funds 
iriBDg  from  fines  and  forfeitures.  All  the  books  of 
the  wciety  up  to  18d0  haye,  however,  been  lost,  and 
tfaoe  is  nothing  to  show  how  far  the  £1,250 
nmaining  has  been  made  up  of  contributions  of 
bonoFwy  members,  or  of  fines  or  forfeitures,  or  what 
ooDtzibations  of  ordinary  members  form  part  of  it. 

Probably  the  only  safe  inference  is  that  itte  con- 
tribotiODS  of  members  for  many  years  after  the 
MtsUishment  of  the  society  have  long  ago  been 
entirely  expended  in  payments  to  widows  of  former 
oembers,  or  for  other  purposes  or  the  society,  and 
that  the  £1,250  contains  no  part  of  sudi  earlier  oon- 
tribations.  The  members  were  not  cestuie  qu^ 
fmriitni  of  the  funds,  or  of  any  part  thereof,  but  per- 
loiis  who  under  contracts  or  quasi  contracts  with  the 
Msty  secored  for  valuable  consideration  certain  con- 
tingent benefits  for  their  widows  in  manner  provided 
bjthe  Acta.  Any  surplus  would,  according  to  the 
idieme  of  the  rules,  be  properly  used  up  (under 
ifipropriate  amendments  of  the  rules)  either  in  pay- 
nent  of  large  annuities  or  in  reduction  of  contribu- 
tioDs.  It  ia  true  that  no  such  alterations  were  made, 
nd  it  is  now  too  late  so  to  distribute  the  funds,  but 
I  do  not  think  that  such  omission  can  give  to  the 
contrscting  parties  any  benefit  which  they  did  not 
Uigain  for.  The  rules,  which  according  to  the  Act 
veto  state  all  the  uses  of  the  stock,  contain  no  pro- 
viwiDs  in  favour  of  members,  and  completely  dispose 
of  tile  contributions  in  another  manner.  It  is  diffi- 
oH  to  see  why  the  personal  representatives  of 
deoessed  members  should  be  entitled  to  any  money 
JKodnced  by  Tolnntary  contributions,  fines,  or 
Mntnrei,  Imt  no  doctrine  of  resulting  trust  would 
vtiflsthem.  On  the  whole  I  conclude  that  there  is 
■omoltaig  trust. 

Sdidton,  Hart  A  Co. ;  Bohhina^  BUlinga,  ^  Co.,  for 
Mmnck,  Nalder,  A  ffoekin,  Truro. 
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(lindley,  Lopes,    >        June  23,  25 ;  July  22, 1896. 

MdBigby,L.JJ.)j 

How  V.  Eabl  Wintebtoit.  (a.) 

Tndet — Breach  of  irtut — Neglect  to  provide  fund  for 
fOjfwtaU  ofannuittf — Accmird — StattUes  of  Limitation 
—Trwtee  Ad,  1888  (ol  dk  52  Vict.  c.  59),  8.  8. 

Where  a  trustee  has  committed  a  breach  of  trust  hy 
^t^ecUng  to  accumulate  a  fund  to  secure  the  payment  of 
emamnuty.  eedicn  8  of  the  Trustee  Act,  1888,  protects 
ymfrtftti  any  ciaim  for  an  account  of  moneys  received 
bf  ium  more  than  six  years  before  action  brought. 

Appeal  from  Kekewich,  J. 

lln.  Mary  Babett  by  her  will  directed  that  the 
icats  sad  profits  of  her  real  estate  should  be  accumu- 
Istod  for  fourteen  years,  and  bequeathed  to  the 
pbiatiff  an  annuity  to  commence  at  the  end  of  the 
period  of  aoonmulation.  The  will,  as  construed  by 
Kakevich,  J.,  and  by  the  Court  of  Appeal,  charged  the 
saanity  on  the  accumulations  of  rents  and  profits,  as 
weQ  as  on  tiie  real  estate  itself.  The  testatrix  died  in 
IST^  The  annuity  was  paid  from  1889  till  1894, 
alter  vhich  date  it  fell  into  arrear. 

(■•)  Reported  by  B.  C.  Mackenzie,  Esq.,  Barrister- 
at-Law. 


In  August,  1895,  the  plaintiff  commenced  an 
action  against  the  defendant  the  trustee  of  the 
will,  claiming  an  account  of  the  rents  and  profits 
which  he  ought  to  have  accumulated  as  a  fund 
to  meet  the  annuity,  and  also  claiming  to  have 
any  deficiency  in  the  fund  made  good  by  the 
defendant.  The  defendant  admitted  that  he  had 
within  six  years  before  action  brought,  received  rents 
and  profits  which  he  ought  to  have  accumulated. 
Kekewich,  J.,  directed  an  account  of  aU  such  rents 
and  profits.  Against  this  order,  and  also  against  lis 
lordship^s  decision  (already  mentioned)  on  the  con- 
struction of  the  will,  t^e  defendant  appealed.  His 
appeal  was  dismissed ;  and  the  only  matter  requiring 
a  report  is  the  plaintifiTs  cross-appeal,  by  which  she 
Bought  to  have  the  account  taken  as  from  the  death 
of  the  testatrix. 

Micklem,  for  the  cross-appeal. — Even  if  the  Trustee 
Act,  1888,  applies  to  a  claim  for  an  account,  this 
action  is  not  within  section  8,  for  we  seek  to  recover 
funds  still  retained  by  the  trustee.  [LnmusY.  L.J., 
referred  to  Th(/me  v.  Heard,  44  W.  B.  155,  [1895] 
A.  C.  495,  503.]  An  annuitant  could  not  have 
brought  an  action  unless  and  until  his  annuity  was 
in  arrear.  Even  then,  only  the  arrears  can  be 
barred,  for  each  year  the  annuity  begins  to  run 
anew.  In  In  re  Hyatt,  Bowles  v.  Hyatt,  38  Ch.  D. 
609,  37  W.  B.  Dig.  79,  it  was  held  that  an  executor 
could  not  set  up  as  a  defence  that  he  had  wrongfully 
parted  with  the  trust  fund. 

He  also  cited  In  re  Bowden,  Andrew  y.  Cooper, 
39  W.  B.  219,  45  Ch.  D.  444. 

Bramwdl  Davis,  Q.C,  and  Godefroi,  for  the  defen- 
dant trustee. — Either  clause  (a)  or  clause  (5)  of 
sub-section  1  of  section  8  of  the  Act  of  1888  applies 
to  actions  for  an  account,  and  such  an  action  must 
now  be  brought  against  a  trustee  within  six  years. 
The  plaintiff  might  have  brought  an  action  for 
administration  at  any  time.  This  is  really  an  action 
to  recover  damages  for  a  breach  of  trust  in  not 
investing  the  trust  funds  in  a  proper  way. 

They  dted  Thomas  y.  Sylvester,  21  W.  B.  912, 
L.  B.  8  a  B.  368. 

MuJclem  replied. 

Cur.  <idv.  vult. 

July  22.— LniBUBT,  L.J.,  stated  the  facts,  and 
continued: — It  appears  that  the  defendant  has 
acted  perfectly  honestly  throughout ;  he  did  not 
understand  that  the  annuity  was  a  charge  on  the 
rente  directed  to  be  accumulated,  and  instead  of 
accumulating  the  surplus  rente  he  applied  what 
ought  to  have  been  accumulated  in  keeping  down 
interest  on  incumbrances  and  in  necessary  repairs. 
The  defendant  relies  on  section  8  of  the  Trustee  Act, 
1888,  as  an  answer  to  the  plaintiff's  present  demand. 
There  is  no  fraud  or  fraudulent  breach  of  trust  to 
which  the  trustee  is  party  or  privy.  The  defendant 
had  no  trust-money  in  his  hands  or  under  his  control 
at  the  time  of  the  commencement  of  the  action,  nor 
is  it  suggested  that  the  defendant  has  converted  to 
his  own  use  trust-money  previously  received  by  him. 
This  action,  therefore,  is  not  one  of  those  which  are 
excepted  from  the  operation  of  clauses  (a)  and  (6]  of 
sub-section  1  of  section  8. 

Before  considering  the  application  of  those  clauses 
to  the  case,  it  is  necessary  to  ascertain  the  true  nature 
of  the  plaintiff's  cause  of  action,  and  when  that  cause 
of  action  accrued.  The  breaches  of  trust  of  which 
the  plaintiff  complains  are  a  series  of  omissions  on 
the  part  of  the  trustee,  during  fourteen  years  prior  to 
the  20th  of  May,  1889,  to  form  a  fund  for  the  pay- 
ment, in  case  of  need,  of  her  annuity.  It  has  been 
decided  that  his  duty  in  this  respect  did  not  terminate 
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at  the  end  of  the  term  on  the  20th  of  May,  1889, 
ao  as  to  exonerate  him  from  all  liability  in  respect  of 
rents  which  became  payable  to  him  before  that  date, 
although  they  were  not  in  fact  paid  to  him  until 
afterwards.  He  was  bound  to  accumulate  those  rents 
as  if  he  had  received  them  when  they  became  due. 
They  were  as  much  subject  to  the  trusts  of  the  term 
as  the  rents  which  were  paid  to  him  during  its  con- 
tinuance. Each  time  the  defendant  failed  to  invest 
what  he  ought  to  have  invested  he  committed  a 
breach  of  trust,  in  respect  of  which  the  plaintiff  might 
have  sued  him.  A  series  of  separate  causes  of  action 
thus  arose,  each  breach  of  trust  giving  her  a  fresh 
cause  of  action.  But  her  annuity  did  not  begin  until 
the  end  of  the  term — namely,  on  the  20th  of  May, 
1889.  Until  that  day  she  was  rather  in  the  posi- 
tion of  a  person  entitled  in  remainder  than  in  the 
position  of  a  person  entitled  in  possesion.  Although 
she  might  have  sued  the  trustee  before  her  interest 
accrued  in  possession,  she  was  not  bound  to  do 
so.  For  the  purposes  of  the  Statutes  of  Limitation, 
therefore,  her  causes  of  action  cannot  be  regarded 
as  having  first  accrued  before  the  20th  of  May,  1889. 
Even  then  she  could  not  have  sued  for  her  annuity. 
Her  anntdty  commenced  to  run  from  that  time,  but 
no  payment  in  respect  of  it  became  due  to  her  until 
six  months  afterwards — ^namely,  the  20th  of  Novem- 
ber, 1889.  She  could  not  have  sued  for  payment  of 
any  arrears  of  her  annuity  imtil  that  date.  Her  right, 
however,  to  sue  for  arrears  is  one  thing ;  her  light 
to  sue  her  trustee  for  prior  breaches  of  trust  is  another 
thing ;  and,  although  her  right  to  sue  for  arrears  did 
not  accrue  till  November,  1889,  her  right  to  sue  for 
the  previous  breaches  of  trust  accrued  six  months 
earlier.  In  this  particular  case  nothing  really  turns 
on  this  point,  for  the  defendant  has  admitted  that 
within  six  years  next  before  the  issuing  of  the  wiit 
in  this  action  he  had  rents  in  his  hands  which  he 
ought  to  have  invested  and  accumulated,  and  there 
is  reason  to  suppose  that  he  has  received  some  more 
since.  Thome  v.  Heard  shows  that  he  cannot  be 
treated  as  if  he  still  retained  these  moneys  so  as  to 
deprive  him  of  the  benefit  of  section  8  of  the  Trustee 
Act,  1888;  but  neither  that  nor  any  other  statute 
protects  him  from  liability  to  account  for  breaches  of 
trust  committed  by  him  within  the  six  years  next 
before  the  commencement  of  this  action.  The  writ 
was  issued  on  the  9th  of  August,  1895,  and  the 
account  which  has  been  directed  is  confined  to  that 
period. 

With  these  preliminary  observations,  I  pass  to 
clauses  (a)  and  (b)  of  sub-section  1  of  section  8  of  the 
Trustee  Act,  1888,  on  which  the  question  to  be 
decided  ultimately  depends.  It  was  strenuously 
contended  on  behalf  of  the  plaintiff  that  this  case  f  aJLs 
within  clause  (a),  and  not  within  clause  (6);  and 
further,  that  if  it  fell  within  clause  (a)  the  account 
must  be  carried  back  to  the  death  of  the  testatrix.  I 
am  not  able  to  adopt  either  of  these  views,  and  even 
if  the  first  is  right,  the  second  is,  in  my  opinion,  qtdte 
imtenable.  Clause  (a)  requires  an  answer  to  the 
question.  What  action  or  proceeding,  if  any,  could  the 
plaintiff  have  brought  against  the  defendant  in  respect 
of  the  accounts  complained  of  if  he  had  not  been 
her  trustee?  In  In  re  Bowden^  Andrew  v.  Cooper ^ 
Fry,  L.J.,  said,  with  reference  to  this  clause :  "  It  is 
obvious  that,  if  a  person  had  not  been  a  trustee,  he 
could  not  be  sued  for  a  breach  of  trust ;  and  farther, 
that  there  is  no  right  or  privilege  that  I  am  aware  of 
conferred  by  any  Statute  of  Limitations  in  respect  of  a 
breach  of  trust.  Therefore  I  should  have  great 
difficulty  in  applying  that  sub-section  to  the  present 
case."  The  case  before  the  Lord  Justice  was  an 
action  by  a  new  trustee  against  an  old  trustee  to 
compel  him  to  make  good  trust  funds  which  he  had 


misapplied.    The  Lord  Justice  was  right  in  saying 
that  no  action  or  other  proceeding  could  be  taken  by 
such  a  plaintiff  against  such  a  defendant  if  there  had 
been  no  trust.    But  although  I  share  with  Fry,  L.J., 
the  difficulty  presented  by  clause  (a),  I  cannot  avoid 
the  conclusion  that  to  exdude  the  operation  of  daue 
(a)  In  aQ  cases,  on  the  short  ground  stated  by  him 
would  be  really  to  deprive  it  of  aU  meaning  what- 
ever.   I  cannot  think  that  Fry,  L.J.,  intended  to  go 
so  far  as  that.     The  Legislature  appears    to  have 
assumed  that  there  might  be  cases  in  which,  if  there 
were  no  trust,  some  action  or  proceeding  might  be 
taken  by  the  plaintiff  against  the  defendant  to  which 
some  Statute  of  Limitations  would  be  a  defence.    It  is 
necessary,     therefore,    to  proceed   to  inquire   what 
action  or  proceeding,  if  any,  could  have  been  taken 
in  such  a  case  as  this  if  there  had  been  no  tnut 
First,  I  will  take  actions  at  law.    An  action  on  an 
implied  promise,  or  an  action  on  the  case,  for  a  broach 
of  duty,  is  the  only  action  or  proceeding  which  oooan 
to  me  as  capable  of  being  maintained  under  the  cir- 
cumstances supposed.    But  six  years  are  a  bar  to  any 
such    actions    as    those.    A  common  law  aotion  ii 
account  only  lay  to  recover  a  balance  claimed  by  the 
plaintiff,  and  which  on  taking  the  account  he  said 
would  be  f oimd  payable  by  the  defendant  to  him. 
(See  Comyns*  Digest,  **  Accompt,"  which  shows  how 
limited  the  scope  of  such  an  action  was.^    A  common 
law  action  dearly  would  not  be  applicable  to  such  a 
case  as  this.    I  will  now  turn  to  equity.    An  account 
in  equity,  excluding  all  trust,  would  have  no  equit- 
able element  in  it.    It  would  be  based  on  legal  and 
not  equitable  rights ;  it  would  afford  better  machinery 
than  an  action  at  law,  because  of  the  discovery  which 
could  be  enforced  in  it.  but  that  is  all.    To  any  such 
action  tiie  Statute  of  Limitations  would  be  as  much  a 
bar  in  equity  as  at  law.     (See  Foley  v.  HiU^  1  Ph.  399, 
and  Knox  v.  Qye^  L.  B.  5  H.  L.  656.)    But,  assuming 
that  the  plaintiff  could  have  sued  the  defendant  in 
equity  for  an  account  if  there  had  been  no  trust,  to 
what  claims  could  such  an  aoooimt  extend  ?    CUMise 
(a)  of  section  8  of  the  Trustee  Act,  1888,  if  it  applies 
to  trustees'  accounts  at  aU,  assumes  that  some  Statute 
of  Limitations  would  be  applicable  and  put  trusteies* 
accounts  on  the  same  footing  as  other  accounts  to  which 
the  Statutes  of  Limitations  apply.    Under  the  Statute 
of  James  I.,  as  amended  first  by  Lord  Tenterden's  Act 

aCheo.  4,  c.  14),  and  afterwards  by  section  9  of  the 
ercantile  Law  Amendment  Act  (19  &  20  Vict.  o.  97), 
no  claim  could  be  made  in  respect  of  matters  mora 
tlian  six  years  old.  This  is  plain  from  the  language  of 
the  last  enactment,  and  was  one  of  the  points  decided 
in  Knox  v.  Gye,  As  Lord  Westbury  in  that  case  said, 
the  Statute  forbids  any  claim  in  resi)ect  of  a  matter 
more  thsui  six  years  before  action.  This  I  take  to  be 
the  law  applicable  to  all  cases  which  can  be  brought 
within  clause  (a)  of  section  8  of  the  Trustee  Ast, 
1888. 

In  the  present  case  tiie  action  is  maintainable  in 
respect  of  the  defendant's  receipts  sLnoe  the  9th  of 
August,  1889,  and  in  respect  of  rents  then  in  lus 
hands  which  he  ought  to  have  accumulated.  It  is 
said  that  the  amount  of  what  he  then  had  oannot  be 
ascertained  without  taking  an  account  from  the  death 
of  the  testatrix.  This,  however,  is  not  so.  What  the 
defendant  had  in  his  hands  in  1889  can  be  ascertained 
by  an  inquiry.  It  is  a  mere  question  of  fact  to  be 
ascertained  by  evidence,  and  in  particular  bv  the 
examination  of  the  defendant  on  oath,  and  the 
production  of  his  earlier  cuscounts,  which  of  course 
are  evidence  against  him.  An  account  of  his  receipts 
and  payments  from  1875  is  quite  another  matter. 
That  involves  the  disallowance  of  every  paymtmt 
which  the  defendant  cannot  now  prove  toiat  he  is 
entitled  to  have  allowed  as  against  the    plaintiff^ 
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fineh  an  aooount  u  neoeeaary  to  aaoertain  what  the 
defendant  on^^ht  to  have  had  on  the  9th  of  August, 
1889,  hat  it  is  not  neoeeaary  to  asoertain  what  in  fact 
he  thm  had.  I  see  notmng  in  the  nature  of  the 
aoooimts  which  renders  it  necessary  in  this  case  to  go 
futher  hack  than  six  years,  even  if  dause  (a)  does 
apply ;  and  to  do  so  would,  in  my  opinion,  be  inconsis- 
tmt  with  that  dause.  If  clause  (a)  does  not  apply, 
dauae  {b)  dearly  does,  and  by  introduoinff  the 
inalogy  of  an  action  of  debt  for  money  had  and 
noeiTed,  dauae  (h)  protects  the  defendant  from  all 
liability  to  aooount  for  more  than  six  years  before 
action.  Whichever  clause  applies,  the  defendant  is 
protected  from  demands  more  than  six  years  old. 
Section  8  is  cumbrously  worded,  and  it  is  difficult 
to  grasp  the  idea  which  underlies  it,  but  the  short 
e&ct  of  section  8  appears  to  me  to  be  that,  except  in 
three  specified  cases  (namdy— fraud,  retention  by  a 
trustee  of  trust  money  when  an  action  is  commenced 
against  him,  and  conversion  of  trust  money  to  his 
own  ue).  a  trustee  who  has  committed  a  breach  of 
tmat  is  entitled  to  the  protection  of  the  several 
Stetates  of  limitations  as  if  actions  and  suits  for 
breMhes  of  trust  were  enumerated  in  them.  For  the 
aboTB  reasons  I  am  of  opinion  that  the  plaintifiTs 
croaa-notice  must  be  dismissed  with  costs. 

Lopes,  lU. — ^I  have  had  an  opportunity  of  reading 
the  judgment  which  has  be^i  dehvered  by  Lindley, 
LJ.,  and  I  entirely  agree  with  it. 

2iGBY,  LrtF. — ^I  am  of  the  same  opinion,  but  I  fed 
it  my  doty  to  say  a  few  words  about  the  construction 
d  aedion  8.  I  have  nothing  to  add  about  the  earlier 
ptti  That  seems  plain  enough,  havine  regard  to 
the  dednons.  With  regard  to  dause  (a),  that,  of 
aonrae,  assumes  there  is  a  right  of  action  against  the 
traatee.  That  must  be  founded  on  some  act  or  some 
cniasion  of  his,  which  act  or  omission  would  be, 
inm  the  fact  of  his  being  a  trustee,  a  breach  of 
tniat  [The  lord  justice  read  dause  (a)  of  section 
^  aod  continued : — ^1  It  think  it  is  quite  obvious 
Oat  this  clause  (a),  which  has  to  do  with 
I  only,  and  not  with  causes  of  action,  is  not 
to  suppose  a  case  in  which  the  cause  of 
a^ion,  or  the  corresponding  obligation,  had  gone. 
1W  was  supposed  to  continue ;  and  if  in  sudi  a  case 
ften  had  been  any  Statute  of  Limitations  aoplioable 
aa  asainst  a  person  who  was  not  a  trustee,  t  under- 
ml  daose  (a)  to  provide  that  that  particular  right 
V  ptivilsge  is  to  be  given  to  a  trustee,  as  though  he 
hadnot  been  a  trustee.  I  am  not  saying  as  though  he 
had  not  committed  any  breach  of  duty,  or  been 
Sailt|  of  any  negligence— not  that  at  all— but  as 
thoogh,  the  Inreach  of  duty  being  the  same  as  it  was, 
he  had  not  been  a  trustee.  That  I  conceive  to  be 
the  oManing  of  clause  (a).  You  must  suppose  the 
<%ht  of  action  to  exist,  and  generally  one  may  say 
^  a  trustee  who  undertifes  a  trust  agrees  to 
Pttfonn  that  trust  Throw  away  the  idea  of  breach 
<tf  trast,  and  of  the  equitable  position  in  which  he  is 
piMed  by  the  fact  that  he  is  a  trustee,  he  is  still 
|<alty  of  a  breach  of  duty,  and  he  is  to  be  treated  as 
>hoa^  the  breach  of  trust  were  nothing  more  or  less 
thtt  a  breach  of  duty  by  reason  of  some  act  or 
wsiwiun  of  his.  I  very  much  incline  to  the  opinion 
~4b  fiacty  I  entertain  it  with  some  confidence — that 
this  ease  mav  be  brouahi 


J  may  be  brought  within  dause  (a),  and  that 
here  it  was  the  trustee's  duty  yearly  to  set  apart  the 
balance  he  had  in  his  hands  of  the  rents  and  profits 
towards  pfoviding  a  fund  on  whidi  tiie  annuitant  in 
^  of  neoessity  would  have  a  charge.  It  was  a  dear 
■<nch  of  duty  on  the  defendant's  part  not  to  do  that. 
tt  was  also  a  breach  of  trust;  but  as  I  read 
^■"•e  (a)  it  is  now  to  be  treated  as  though  it  were 
BBply  a  breach  of  duty.    It  is  not  to  be  treated  as 


harmless,  but  it  is  to  be  treated  as  would  be  the  case 
with  any  person  who  was  placed  under  such  circum- 
stances under  a  duty.  Of  course  it  may  happen 
that  a  duty  is  thrown  on  him  by  virtue  of  his  obliga- 
tion to  undertake  the  trust,  or  it  may  be  by  reason  of 
a  covenant  to  perform  a  certain  duty  where  the 
duty  is  tiirown  on  him  by  a  deed.  Then  you  must 
look  to  the  appropriate  Act  of  limitations,  that 
which  would  have  been  applicable  if  the  duty  had 
arisen  otherwise  than  by  reason  of  a  trust.  Throwing 
aside  the  question  whether  it  was  a  breach  of  trust 
or  not,  and  for  the  reasons  given,  I  agree  that  in  this 
case  the  appropriate  Statute  woidd  be  the  one^appHc- 
able  to  an  action  on  an  implied  promise,  or  an  action 
on  the  case,  and  that  the  period  of  limitation  would  be 
six  years.  In  other  cases  the  appropriate  Statute 
might  be  a  different  one,  and  the  length  of  period  for 
the  running  of  the  Statute  might  be  different.  I  do 
not  think  it  necessary  that  I  should  say  anything 
about  clause  (6),  because  if  the  true  view  is  that  this 
case  does  not  fall  within  clause  (a),  then  I  think  on  a 
proper  interpretation  of  clause  (b)  it  ought  to  be  hdd 
to  fall  within  dause  {b).  The  only  thing  is,  you  might 
say  this  is  not  an  action  to  recover  money.  But  I 
do  not  think  that  means  money  bdon^;ing  to  the 
person  suing.  It  is  in  substance  an  action  to  make 
the  trustee  pay  money,  and  to  make  him  pay  money 
into  a  fund  as  against  which  the  applicant  has  a 
claim.  Whether  it  falls  within  clause  fa)  or  dause  (5), 
I  fed  reasonably  satisfied  it  falls  witnm  one  or  the 
other.  Preferably  I  should  say  clause  (a),  but, 
whether  one  or  the  other,  the  period  in  each  case  is 
six  years,  and  therefore  the  cross-appeal  fails. 

AppecU  dismuaed, 

Solidtors,  CroivderB  &  Vizard,  for  B.  H,  MeUerah, 
Godalming ;  Bramall,  White,  &  Sanders,  for  Harvey 
&  Harvey,  Southsea. 
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i^tgi^  Court  of  Slu^tio. 

Chan.  Div.  ) 
Chitty,  J.  j 

In  re  Teo^  Stbeatham  and  General  Estates 
Co.  (LnaTBD).  (a.) 

Company — Debentures — Cliarge    on  uncalled    capital — 
Property — Liquidation. 

Where  a  company  having  power  to  charge  its  un- 
called capital,  by  a  debenture  charges  **the  undertaking 
and  all  the  property  of  the  company  whatsoever  and 
wheresoever,  both  present  and  fiUure,**  such  a  charge 
does  not  include  uncalled  capital  got  in  during  liquida- 
tion. 

Summons. 

By  the  memorandum  and  artides  of  the  company 
it  was  specifically  provided  that  the  company  might 
borrow  money  on  debentures  charged  upon  any  of 
the  company's  property  both  present  and  future, 
induding  its  uncall^  capital. 

Debentures  were  issued  by  which  the  company 
charged  as  security  for  the  money  due  on  such 
debentures  *'  its  undertaking  and  all  its  property 
whatsoever  and  wheresoever,  present  and  future." 

Shortly  after  the  issue  of  these  debentures  the 
company  went  into  liquidation.  The  only  assets  in 
the  hands  of  the  liquidator  were  unpaid  cfdls  got  in 
during  the  liquidation. 

(a.)  Beported  by  Balegh  B.  Phillpotts,  Esq., 
Barrisier-at-Law. 
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The  question  was  whether  the  words  of  the  charge 
were  suffident  to  indade  in  the  security  such  uncalled 
capital. 

Bohert  E.  Moore,  for  the  liquidator. 

A.  F,  Peterson,  for  a  debenture-holder. 

A,  W,  Bowdeiif  for  the  debenture  trustees. 

Chittt,  J. — The  company  had  power  to  charge  its 
uncalled  capital,  and  the  question  is  whether  the 
company  has  exercised  that  power  to  its  fullest 
extent.  [His  lordship  read  the  charge  in  the  deben- 
tures.] «ThA  term  ''property"  in  similar  cases  has 
been  much  discussed.  The  leading  case  on  the  ques- 
tion is  that  of  ExparU  StatUey,  12  W.  B.  894,  4  De  G. 
J.  &  8.  407,  afterwards  approved  by  the  Privy  Council 
in  The  Bank  of  South  AueWdlia  v.  Abrahams,  23  W.  B. 
668,  L.  B.  6  P.  C.  265,  where  the  judgment  was  de- 
livered by  James,  L.J.,  and  the  same  case  was  recently 
approved  in  Newton  v.  Anglo- AuMralian  Investment, 
Ac,  Co.,  43  W.  B.  401,  [1896]  A.  C.  244.  In  Ex 
parte  Stanley  there  was  power  to  charge  "  the  pro- 
perty or  funds  "  of  the  company,  and  there  seemed 
to  be  no  doubt  that  the  property  charged  was  not 
confined  to  the  property  existing  at  the  time  when 
the  charge  was  created.  James,  L.J.»  said,  in  a 
passage  often  quoted,  that  unpaid  calls  "  are 
property,  not  of  the  society  immediately,  but  which 
may  be  called  up  by  the  directors  of  ite  sodety  at 
thdr  discretion.'^  Of  course  the  addition  of  other 
words,  such  as  "properties  and  rights,"  or  any  other 
apt  and  proper  words,  or  the  context,  may  be  sufBl- 
dent  to  enlarge  the  power  of  the  company  or  extend 
the  meaning  of  a  term. 

The  question  in  the  present  case  is  whether  there  are 
suffident  words  to  extend  the  meaning  of  the  word 
**  property."  When  it  is  borne  in  mind  that,  accord- 
ing to  the  decision  of  Jessel,  M.B.,  in  In  re  Colonial 
Trusts  Corporation,  16  Ch.  D.  466,  the  word  **  pro- 
perty" in  the  debentures  would  indnde  all  that 
existed  as  property  of  the  company  down  to  the 
commencement  of  the  winding  up,  it  would  be  a 
strange  thing  to  hold  that  the  meaning  of  the  word 
"property"  should  be  further  extended  merdy 
because  the  words  of  the  instrument  were  "  present 
and  future  property."  To  do  so  would  be  altering 
the  meaning  of  the  word  "  property."  To  use  the 
word  " future"  does  not  add  anything  to  the  mean- 
ing of  the  word  "  property." 

The  debentures,  therefore,  at  the  date  of  their 
issue,  did  not  indude  the  uncalled  capital  got  in  by 
the  liquidator. 

Solidtors,  CH.  T.  Wharton;  J.  D.Arthur;  H.  C. 
God/ray. 


^irwiSVl  Aug.  4.  5.  1896. 

In  re  Buck. 
Bbuty  V,  Maoket.  (a.) 

Charity — Friendly  society — Poverty — Failure  of  objects 
— Lapse — Cy-pres. 

A  testator  wlio  died  in  1893  bequeathed  a  legacy  of 
£600  to  a  friendly  society.  This  society  was  formed  in 
1800  for  the  relief  of  sick  and  distressed  members,  their 
widows  and  children.  It  woa  supported  by  subscriptions 
of  members  and  outside  donations,  and  woe  not  main- 
tained  on  strictly  actuarial  principles.  Poverty  was  a 
necessary  qualification  to  obtain  relief.    At  the  testator* s 

(a.)  Beported  by  C.  C.  Bxssley,  Esq.,  Harrister- 
at-Law 


death  only  one  member  and  three  annuitants  were  dive, 
and  two  of  the  latter  had  since  died.  The  annuity  of 
the  last  annuitant  wets  fully  covered  by  funds  of  the 
society  in  court. 

Held,  that  the  society  was  a  charity,  and  was  m 
existence  at  the  date  of  the  testator's  death;  that  the 
legacy  had  not  lapsed,  and  was  applicable  cy-pr^  /or 
churitable  purposes. 

Cannack  v.  Edwards,  ante,  p.  99,  [1896]  2  Ch, 
679,  distinguished, 

Thomas  Buck,  who  died  on  the  8th  of  January, 
1893,  by  his  will  dated  the  28th  of  June,  1884, 
bequeathed  a  sum  of  £600  to  the  Commercial 
Travellers'  Society  free  from  legacy  duty,  and 
directed  the  legacy  and  the  duty  thereon  to  be  paid 
out  of  his  pure  personal  estate.  The  testator  devised 
and  bequeathed  his  residuary  estate  upon  trusts  in 
favour  of  his  children  as  therdn  set  out. 

The  Commercial  Travellers'  Sodety  was  established 
in  1800  as  a  friendly  sodety  at  17,  Philpot-lane,  City 
of  London.  Its  rules  set  out  that  the  object  of  the 
sodefy  was  to  provide  a  fund  for  the  relief  of  sick 
and  distressed  members  their  widows  and  chUdren, 
that  its  affiiirs  should  be  managed  by  a  committee, 
and  that  its  members  should  pay  certain  fixed  sunis 
as  subscriptions.  The  rules  also  contemplated  outside 
contributions,  and  the  funds  of  the  sodety  were  in 
fact  so  assisted. 

Bule  14  was  as  follows :  <*  In  case  a  member  shall 
be    afflicted  with   sickness,    so    as   to   render  him 
incapable  of  employment,  and  in  distressed  droum- 
stances,  or  shall  become  infirm,  or  meet  with  any 
other  infirmity  which  may,  in  the  opinion  of  the 
committee,    render   him   an    object   deserving    the 
assistance  of  the  society,  he  shall  be  entitled,  at  the 
discretion  of  the  committee,  to  a  sum  not  exceeding 
one  guinea  per  week  during  the  time  he  shall  so 
remwi  sick  and   distressed,  or  such   fit   object  as 
aforesaid    .     .     .    ";    and   rule  16  piovidea  that, 
''  In  case  a  member  shall  die  and  shall  leave  a  widow 
.     .     .     and  one  or  more  child  or  diildren  in  dis- 
tressed circumstances,  tiie  said  widow    .     •     .    shall 
recdve  a  sum  not  exceeding  £20  p^  annum  for  bsr- 
self  at  the  discretion  of  the  committee,  and  in  like 
manner  a  further  sum  not  exoeedine  £5  per  annum 
for  each  duld    .    .    .    and  if  such  member  shall 
die  leaving  a  child  or  children  in  distressed  dronm- 
stances,  and  no  widow  surviving  him    .     .     .    each 
such  child  shall  be  entitled  to  a  sum  not  exceeding 
£10  pounds  per  annum  at  the  discretion  of  the  com- 
mittee.   .    •    .**  ,  _ 
At  the  date  of  the  testator's  death  in  1898  J.  B. 
Mackey  was  the  sole  surviving  member  of  the  sodety. 
He  was  also  trustee  and  member  of  the  conunittee,  and 
there  were  only  three  annuitants  living,  of  whom  two 
died  before  1896,  leaving  only  one,  Harriet  li.  Cage, 
who  was  in  recdpt  of  an  annuity  of  £32  per  annum. 
This  annuity  was  fully  covered  by  the  existing  funds 
of  the  sodety,  amounting  to  £4,836  Indian  Three  per 
Cent.  Stock  and  £300  in  cash,  which  had  been  pttid 
into  court  in  1888  by  the  then  surviving  trustees*  on 
the  grounds  that  there  were  then  only  five  members 
and  six  annuitants  alive,  that  no  new  members  had 
been  admitted  since  1860,  no  general  meeting  held 
since  1871,  and  no  subscription  recdved  dnoe  1874. 
and  that  it  was  imposdble  to  hold  meetings  and 
dissolve  the  sodety  mider  the  Friendly  Sodety  Act» 
1876. 

This  was  a  summons  taken  out  by  the  executors 
and  trustees  of  the  testator,  who  had  retained  the 
legacy  of  £600  by  which  it  was  asked :  (1 )  Whether  the 
Commercial  TraveUers  Sodety  was  so  existing  at  the 
date  of  tiie  testator's  death  as  to  have  beoome  entitled 
to  the  legacy  of  £600,  or  was  not  so  existing  ?    (2) 
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whether  if  the  society  was  so  existing  the  legacy 
ooffht  to  be  paid  into  onnrt,  or  how  otherwise  it  oaght 
to  be  dealt  with?  (3)  whether  if  the  society  was  not 
10  eziitiiig  the  legacy  ought  to  be  treated  as  lapsed 
and  fidlan  into  the  residuary  estate  of  the  testator,  or 
ought  to  be  applied  cy-^Sa  for  charitable  purposes  P 
To  this  summons  J.  B.  Maokey,  Harriet  L.  Gage,  the 
nadnary  legatees  of  the  testator,  and  the  Attomey- 
Qsnenl  were  made  defendants. 

D,  0.  Begg,  for  the  plaintiffs. 

Siddon,  for  J.  B.  Maokey  and  Harriet  L.  Gage. — 
TUb  society  existed  at  the  testator's  death.  It  is  a 
fnendlysocKBty  and  not  a  charity,  ikecy-prSa  doctrine 
does  not  therefore  apply.  In  re  Clark' a  Trust,  24  W. 
B.2S3, 1  CL  D.  497.  The  money  should  be  paid 
into  court  or  to  J.  B.  Mackey  as  trustee  for  the 


Benhmoy  Q.(7.,  and  A.  M,  Begg,  for  the  reidduary 
Ifgateea— This  society  was  practically  dead  at  the  date 
of  the  testator's  death.  The  leeacy  therefore  lapsed. 
It  fell  into  residue  and  is  not  ap^oable  cy~pri$ — In  re 
Rgmer,  Bymer  v.  Stanfidd,  43  W.  E.  87,  [1896] 
1  Gh.  19.  It  is  doubtful  whether  this  society  is  a 
charity  or  not— a  friendly  society  is  not  a  charity :  In 
ft  CkrVa  Truai^  and  Ounnack  v.  Edwards,  arUe,  p. 
»,  [1896]  2  Ch.  679. 

I»gle  Joyce,  for  the  Attomey-(}eneral. — ^This  society 
iia  chanty.  Friendly  societies  may,  in  some  cases, 
be  charities.  Here  poverty  is  necessary  for  obtaining 
Rbet  This  case  is  distinguishable  from  Ouniuick  v. 
Edwards.  The  legacy  is  applicable  cy^prSa  :  In  re 
&vm,  Skvin  y.  Hepburn,  39  W.  B.  578,  [1891] 
2Gh.  236;  Spilier  ▼.  Maude,,  13  W.  B.  69,  32  Ch.  D. 
late. 

KnxwiCH,  J. — ^There  are  here  two  questions  to  be 
decided  quite  independent  of  one  another.     The  first 
qwrtion  is  whether  the  Commercial  Travellers'  Society, 
to  which  society  through  its  treasurer  the  testator 
gifst  £dOO  for  the  purposes  of   the  Society,  is  a 
charity  within  the  ordinary  doctrine  of .  the  court 
if  expounded  in  the  case  of  T?ie  Commissioners  for 
^edtU  Furposes  of  the  Income  Tax  v.  Pemsel,  [1891] 
i.  a  531,  40  W.  B.  Dig.   217.      Until  that  first 
lantiun  is  decided  we   cannot  make   any  progress 
vitfa  the  other.    If  I  were  uncontrolled  by  decision  the 
tedeocy  of  my  opinion  would  be  to  hold  this  society 
to  he  a  charity.    Am  I,  then,  controlled  by  decision  ? 
I  think  not.     The  case  of  Cunnack  v.  Edwards,  and 
sU  the  other  oases  cited,  dwell  on  the  absence  of  the 
isg^'ediflnt  of  povery  in  persons  entitled  to  the  benefit 
of  the  inatitiition.    Lonl  Halsbury,  in  giving  judg- 
ment in  that  case  of  Cunnack  v.  Edwards,  speiUcs  of 
the  society  he  there  had  t<o  consider  as  '*  a  perfectly 
hminew  like  azrangement,"  and  this  society  has  been 
<knriibed  in  argument  as  a  mutual  insurance  society. 
Hthiaiaacaseof  a  perfectly  business-like  arrange- 
>>cat,  if  it  is  a  mutual  insurance  society,  then  it  seems 
to  ma  that  not  only  am  I  bound  by  authority,  but 
^^it  is  a  case  which  would  clearly,  reasonably,  and 
^ttly  faU  outside  the  definition  of  a  charity. 

^^  H  has  been  pointed  out  that  this  society  has  been 
**wtiined  and  has  reached  its  present  position,  which 
■  one  at  least  of  perfect  solvencv,  not  merely  by  sub- 
""yyis  of  members  whether  life  or  annual,  whose 
f'hia^tiom  would  be  in  certain  fixed  sums,  but  also 
^  donatiooa  or  voluntary  subscriptions  either  given 
2^|"«^  persons  or  by  wilL  That  is  a  matter,  per- 
•giof  aome  importance  though  by  no  means  oon- 
2>K*e,  taking  it  into  consideration  in  connection  with 
y*  things.  It  is  obvious,  I  think,  on  the  face  of 
^**  I^^^  *^*  ^^  **  ^^^  *  society  formed  and 
'"*  oa  actuarial  principles.  That  is  true  of  a 
of  Bocitftiea  either  charitable  or  in  the 


nature  of  mutual  insurance  societies.  Some  excellent 
institutions  of  that  character  could  not  have  beeu 
maintained  and  kept  solvent  but  for  large  donations ; 
many  of  them,  and  certainly  this  society,  were  not 
founded  -on  actuarial  principles.  It  depended  on 
adventitious  aid,  donations  from  those  who  did  not 
themselves  desire  to  have  any  benefit  from  the 
society.  That  is  really  why  it  is  not  of  so  much 
importance  that  there  were  donations  at  all.  They 
are  for  a  different  purpose.  They  are  to  raise  the 
level  of  the  benefits  which  ought,  in  a  'perieoHy 
business-like  arrangement,  to  be  arrived  at  by 
actuarial  calculationn.  Now,  the  funds  of  the  society, 
passing  over  members,  are  to  be  applied  in  payment 
of  certain  annuities.  Widows  are  to  take  £20,  chil- 
dren £10.  There  is  no  provision  that  those  annuities 
are  to  vary  according  to  the  funds  of  the  society. 
There  is  no  calculation  that  the  funds  would  provide 
those  annuities.  They  depend,  no  doubt,  on  outside 
subscriptions.  It  is  not,  therefore,  a  mutual  insur- 
ance society,  it  is  not  a  perfectly  business-like 
arrangement.  It  is,  I  think,  partly  business  and 
partiy  charitable.  But  I  find  this,  that  as  regards 
both  widows  and  children  the  provision  is  stricUy 
for  those  who  are  in  what  is  called  *'  distressed  cir- 
cumstances." I  have  before  me  the  original  rules  of 
1800,  and  since  that  time  there  appears  to  have  been 
no  substantial  alteration.  As  regards  members  rule 
14  provides  that  in  case  a  member  shall  be  afflicted 
with  sickness  so  as  to  render  him  incapable  of  em- 
ployment— ^that  is  a  mere  friendly  society — and  in 
distressed  circumstances,  or  shall  become  infirm  or 
meet  with  any  other  infirmity  which  may,  in  the 
opinion  of  the  committee  render  him  an  object 
deserving  the  assistance  of  the  society,  he  shall  be 
entitled,  **  and  so  on.*'  "  Distressed  circumstances," 
though  capable  of  manyinterpretations  grammatically» 
no  doubt  tiiere  means  not  only  that  a  member  is  so 
sick  that  he  cannot  follow  his  ordinary  employment, 
but  that  his  position  in  life  is  such  that  he  cannot 
live  indepenaentiy  of  that  employment,  that  he  is 
distressed  in  that  state.  I  do  not  think  there  can  be 
any  doubt  that  that  is  the  meaning  of  the  words. 
Then  as  regards  infirmity,  it  means  some  permanent 
disease,  accident,  or  anything  of  that  kind  which  may 
render  him  an  object  deserving  of  the  assistance  of 
the  society.  Although  there  is  no  further  guide  than 
the  words  themselves  give,  it  is  only  reasonable  to 
conclude  that  the  committee  would  not  be  doing  their 
duty  in  considering  a  man  an  object  deserving  the 
assistance  of  the  society,  if,  however  painful  his 
physical  state  might  be,  he  had  ample  means.  I 
understand  that  that  points  distinctiy  to  poverty. 
The  same  is  true  as  regards  the  widows  and  children 
who  are  to  be  in  distressed  drcumstanoes.  So  here  I 
haveevery  elementof  proverty,  which  Hall,  Y.C.,  in  the 
case  of  In  re  Clark's  Trust,  thought  was  absent,  and 
it  has  been  pointed  out  in  the  case  of  The  Commis" 
sioners  for  Special  Purposes  of  the  Income  Tax  v. 
Femsd  that  although  the  decisions  have  gone  far 
away  from  poverty  as  being  the  strict  limit  of  charity, 
yet  at  the  same  time  poverty  is  in  itself  an  object  of 
charity,  and  when  you  have  it  linked  to  the  provisions 
of  such  a  society  as  this,  it  is  impossible  to  say  that 
this  is  a  business-like  arrangement  or  a  mutual  in- 
surance society.  To  my  mind  this  society  is  a  charity, 
and  if  I  am  not  precluded,  as  I  think  I  am  not,  from 
coming  to  such  a  decision,  I  think  I  am  bound  to  say 
it  is  a  charity. 

Then,  if  it  is  a  charity,  comes  the  second 
question.  Is  there  a  lapse?  I  will  assume  that 
if  this  legacy  of  £500  is  given  to  a  charity  which  has 
ceased  to  exist  at  the  date  of  the  testator's  death, 
which  seems  to  be  the  critical  point,  then  the  law  of 
lapse  applies,  at  any  rate  to  this  extent,  that  the 
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High  Coubt.    In  be  Buck.— Douglass  v.  PnrrscH's  Patent  Lighting  Co.  (Ldoted}.    High  Coit&t. 


testator  f»ilB  to  specify  the  legatee,  and,  therefore,  as 
there  is  no  legatee,  the  society  being  non-existent, 
just  as  a  person  might  be  non-existent,  the  money 
fnlls  into  residue.  But  it  is  agreed  thfit  not  only  at 
the  testator's  death,  bat  up  to  the  present  tikue,  there 
is  at  least  one  annuitant  claiming  against  the  funds  of 
the  society,  so  that  it  is  alive  to  that  extent,  and  must 
remain  alive  so  long  at  least  as  that  annuitant  sur- 
vives. The  society  cannot  be  dead,  though  it  may 
still  be  moribund.  But  there  is  a  great  difference 
between  being  in  a  moribund  condition  and  being 
dead.  Test  it  in  this  way.  Suppose  ^at  thu 
annuitant,  who  is  entitled  to  be  paid  according  to  the 
rules  of  the  society,  is  not  paid ;  could  she  not  assert 
her  rights  against  this  fund  which  is  in  court  against 
its  administrators  F  It  seems  to  me  there  is  a  duty  to 
provide  for  this  annuity  still  existing,  and  that  con- 
sequently the  charitable  institution  is  still  existing. 
It  does  not  follow,  however,  that  because  it  is  st<ul 
existing  that  it  has  not  practically  failed.  It  seems 
to  me  that  it  has  failed,  except  so  far  as  it  is  neces- 
sary to  provide  for  this  particular  annuitant.  That  is 
a  matter  of  consideration  as  regards  the  fund  in 
court,  with  which  I  am  not  now  dealing.  It  must  be 
dealt  with  at  another  time.  As  regards  this  £500,  it 
is  clearly  not  wanted  for  this  particular  annuity,  and 
I  ought  to  at  once  take  care  that  it  is  applied  to  con- 
genial objects — that  is  to  say,  objects  alan  to  those  to 
which  the  testator  devoted  his  legacy,  to  which  it 
cannot  be  strictly  applied  because  &ere  are  no  means 
of  applying  it. 

His  lordship  then  made  an  order  declaring  that  the 
society  was  a  charitable  society,  and  was  existing  at 
the  date  of  the  testator's  death,  and  that  the  legacy 
of  £500  had  not  lapsed,  and  directed  the  £500  to  be 
brought  into  court  after  payment  of  costs,  with 
liberty  to  the  Attorney-General  to  apply  for  a  scheme. 

Solicitors,  Duffidd  &  Bruty ;  Hare  &  Co.;  West, 
King,  Adama,  &  Co, 


€9ian.  IMv.  1  r\  ±  no 

Eomer,J.  j  ^^-28- 

Douglass  v.  Pintsch's  Patent  Lightino  Co. 
(Limited),  (a.) 

Patent  law  —  Threats — Patents^  Designs,  and  Trade- 
Marks  Act,  1883,  s.  32. 

A  letttr  containing  a  threat  of  legal  proceedings,  written 
wUh  the  intention  of  being  understood  to  refer  to  patent 
claims  of  the  defendants,  and  the  natural  effect  of  which, 
under  the  circumstances,  was  to  be  so  understood,  but 
which  contained  no  express  reference  to  any  such  patent 
rights. 

Held,  to  be  a  tJireat  under  section  32  of  the  Patents,  dsc. 
Act,  1883. 

Trial  of  action. 

This  was  an  action  to  restrain  threats,  under  section 
32  of  iLe  Patents,  Designs,  and  Trade-Marks  Act, 
1883. 

The  plaintiff  had  been  consulting  engineer  to  the 
Corporation  of  the  Trinity  House  up  to  December, 
18()d.  The  defendant  company  were  owners  of  a  patent 
for  floating  lights,  gi anted  to  C.  D.  Abel  in  1876, 
which  expiied  in  1890.  They  were  also  owners  of 
otlur  patents  for  improvements  thereon  which  are 
still  subsisting.  Prior  to  November,  1895,  the  defen- 
dants in  the  course  of  their  business  supplied  gas- 
buoy  lanterns  to  the  Trinity  House.    They  had  lately 

(a.)  Kepoited  by  Neville  Tebbittt,  Esq.,  Barrister- 
at-lAw. 


tendered  for  the  supply  of  lanterns  to  the  Lsacaihire 
and  Yorkshire  and  London  and  North-Western  Joint 
Railways  for  use  at  Fleetwood  Harbour.  In  Novem- 
ber, 1895,  they  were  informed  by  Captain  Jackson, 
the  harbour  master,  that  the  contract  for  the  supply  of 
lanterns  had  been  placed  in  t^e  hands  of  the  pLuntiff. 
Mr.  Bickman,  the  secretary  of  the  defendant  com- 
pany, thereupon,  on  the  23rd  of  November,  1895, 
sent  to  Captam  Jackson  the  following  letter : — 

"  Pintsch's  Patent  Lighting  Company  (Limited), 
*<  38,  LeadenhaU-street,  London,  E.C. 
"  Captain  Jackson,  Fleetwood. 

"  Dear  Sir, — I  am  in  receipt  of  your  letter  of  yes- 
terday's date,  and  am  sorry  to  hear  what  has 
happened.  I  think  at  any  rate  you  might  have  asked 
me  a  price  for  my  gas-buoy  lanterns.  I  am  very  much 
afraid  that  the  matter  will  lead  to  a  groat  deal  of 
difficulty  and  some  unpleasantness  and  ill-feeliiig, 
and  you  must  not  be  surprised  if  the  company  applies 
for  an  injunction  against  Mr.  Douglass  to  restrain 
him  from  selling  his  gas-buoy  lanterns. — Yours 
truly,  "  W.  B.  Riokmait." 

On  the  same  day  Hickman  wrote  a  similar  letter 
to  the  secretary  of  the  joint  railways,  which  also 
contained  no  mention  of,  or  express  reference  to,  any 
patent  rights  of  the  defendants. 

The  plaintiff  claimed  an  injunction  restraining  the 
defendants  from  alleging  that  the  gas-buoy  lanterns 
sold  by  the  plaintiff  were  an  infnngement  of  the 
patents  of  the  defendants,  and  from  threatening  to 
take  le&nl  proceedings  thereon. 

The  defendants  stated  that  the  letters  in  question 
were  not  written  with  reference  to  their  rights  as 
patentees,  but  under  the  bond  fide  belief  that  the 
plaintiff  had  obtained  the  design  for  the  gas-buoys 
manufactured  by  him  whilst  at  work  at  Trinity 
House,  and  that|  sudi  being  the  case,  he  had  no 
right  to  make  use  of  such  knowledge  in  supplying 
goods  in  competition  with  them,  and  might  be 
restrained  from  doing  so.  They  gave  evidenoe  tend- 
ingto  show  that  such  was  their  real  belief. 

The  plaintiff  denied  these  aU^gations. 

Moulton,  Q.C.,  and  A.  J.  Walter,  for  the  plaintiff. 

Neville,  Q.C,  and  Kirby,  for  the  defendants. 

BoMEB,  J.—The  plaintiff  is  entitled  to  the  relief 
sought.    It  is  true  that  the  letter  of  the   23rd  of 
November,  1895,  did  not  specify  in  terms  the  patents 
of  the  defendants  or  refer  to  any  patents  in  parti- 
cular, and  was  not  written  on  behalf  of  the  defen- 
dants expressly  claiming   as   patentees.      But    the 
natural  effect  of  such  a  letter  upon  the  mind  of  an 
ordinary  person  would  be  that  the  threat  of  legal 
proceedings  contained  in  it  concerned  the  rights  of 
the  defendants  as  patentees.     It  is  true  that  Bickman 
says  he  had  not  the  patents  of  the  company  in  his 
mind  when  he  wrote  that  letter,  but  I  diatrust  his 
memory,  and  I  think  that  he  had  the  patent  rights  in 
his  mind,   and  knew  that  the  person  receiving  the 
letter    would    probably  think   that   the    company, 
through  Mr.  Bickman,  was  claiming  to  be  patoitees 
of    the  gas-buoy  lanterns.     I  also  think    that   he 
doubted  whether,  in  a  court  of  law,  the    existing 
patfnts  of  the  company  would  enable  them  to  restrain 
the  plaintiff  selling  the  lanterns,  and  that  he  was  not 
ready  to  act  up  to  his  threats.    It  ooouired  to  him 
that  there  was  another  sround,  though  an  abenrd  one 
in  law,  fur  restraining  the  plaintiff  seUinfftiie  lanterns 
— namely,  his  connection  with  Trinity  House.     But 
though  that  idea  occurred  to  him  when   he  wrote 
the  letters,  he  also  had  the  patents  of  the  company  in 
his  mind,   and  intended  them  to  operate  npon  the 
minds  of  the  persons  to  whom  he  wrote. 


VoLXLV,        [Dee.M.i»«.]       THE  WEEKLY  REPORTER. 


109 


HioH  Court. 


Reo.  v.  Mayob,  &o.,  of  Hastinos. 


High  Cottbt. 


Under  the  qrcnmiitaiioee  the  case    oomes  within 
seetkm  32  of  the  Patents,  &o.,  Act,  1883. 

Judgment  for  the  plaintiff, 

Solidtora,  Bridget  &  Son;  Blyth,  Duttouj  Hartley, 
SBlyth. 


(Gnntham  and  Wright,  JJ.)  ]  ^^^-  ^• 

Seo.  v.  Matob,  &a,  OF  Hastikos.  (a.) 

Local  government — Public  health — Drain  or  sewer — 
Sin^  drain  draining  several  hmues — Liability  of 
corporation  to  repair — Public  Health  Act,  1875  (38  db 
39  Viet,  c  55),  m.  15, 41— Public  Health  AcU  Amend- 
ment Act,  1890  (53  ib  54  Vict.  c.  59),  s.  19. 

The  owner  of  several  Tiouses,  each  draining  into  a 
eommon  drain  at  the  rear  of  tAe  houses  and  tJience  at  one 
end  into  the  public  sewer  in  tJie  road,  applied  /or  a 
WMidamoB  to  the  corporation  to  repair  and  maintain  the 
said  drain  aa  being  a  sewer.    No  application  had  pre- 


Hi 


msiv  been  made  to  them  under  section  41  of  the  Public 
lealth  Act,   1875,  on  complaint  of  the  exietence  of  a 


Hdd,  that  the  corporation  was  liable  to  repair  and 
maintain  the  drain,  and  that  their  general  liability  under 
mdion  15  of  the  Public  HeaUh  Act,  1875,  to  keep  in 
repair  all  sewers  belonging  to  them  was  not  taken  away 
bgsedion  19  of  the  Amendment  Act  of  1890,  which  ex- 
llmds  section  41  of  the  Act  of  1876,  and  which  was 
niopied  by  the  corporation  in  their  local  Acts, 

Hdd,  further^  that,  ae  a  general  rule,  in  such  cases  as 
Qm,  a  manrimmns  was  not  the  proper  remedy,  but  that 
complaint  should  be  made  to  the  Local  Government 
Board  wader  section  299  of  the  Public  Health  Act,  1875. 

Ib  tUfl  case  a  rule  niei  had  heen  obtained  by  one  W. 
R  Toong,  calling  npon  the  Corporation  of  Hastings 
to  diow  caose  why  a  writ  of  mandamus  should  not 
iane  directed  to  them  to  maintain  and  repair  a  certain 


YovDg  was  the  owner  of  twenty-nine  houses  in 
Ithahton-ioad,  Hastings. 

la  1879  apfdication  was  made  on  behalf  of  the 
ften  owner  of  the  land  on  which  these  houses  are 
■taste  to  the  urban  sanitary  authority  for  their 
smawnl  of  certain  plans  for  these  houses.  These 
pMs  showed  that  each  of  these  houses  was  to  be 
teined  into  a  common  drain  or  sewer  at  their  rear, 
which  drain  or  sewer  was  to  be  conveyed  at  one  end 
■to  to  the  aewer  in  Athelston-road.  The  authorities 
mppnynd  of  these  plans  subject  to  the  condition  that 
sadi  of  the  hooses  should  be  drained  separately  into 
the  aewer  in  Athelston-road. 

The  onginal  plans,  however,  were  carried  out,  and 
fte  honMoa  when  completed  were  certified  by  the 
hotoQgh  Borreyor  as  being  fit  for  human  habitation. 
Osrtain  wells  at  the  rear  of  these  houses,  and  which 
water  to  them,  became  polluted  owins  to 
in  the  oommon  drain  at  the  rear,  which 
aU  these  house.  Toung  thereupon  called 
ipOB  tbe  local  authorities  to  put  this  drain  into 
poper  rcfair  as  being  a  sewer  vested  in  and  under 
their  ooDtiol  within  section  13  of  the  Public  Health 
Act,  1875.  The  local  authority  refused  to  do  this  on 
Ihtt  ground  that  the  drain  was  not  a  sewer  vested  in 
thflBs,  but  was  a  "  single  private  drain,"  and  was 
by  the  owner  of  the  houses.  Thereupon 
r  obtained  the  said  rule. 

^\  Bepoctsd  by  B.  G.  SmxwxLL,  Esq.,  Barrister- 
al»Law» 


Section  148  of  the  Hastings  Improvement  Act, 
1885,  provides  that  "  in  cases  where  two  or  more 
houses  are  connected  with  a  single  private  drain 
which  conveys  their  drainage  into  a  public  sewer,  the 
corporation  shall  have  all  the  powers  conferred  by 
section  41  of  Public  Health  Act,  1875  (38  &  39  Vict, 
c.  55)." 

Section  41  of  that  Act  provides  that  "  on  the 
written  application  of  any  person  to  a  local  authority, 
stating  that  anv  drain  ...  is  a  nuisance  or 
injurious  to  health,  .  .  .  the  local  authority  may, 
by  writing,  empower  their  surveyor  or  inspector  of 
nuisances  ...  to  enter  sudii  premises  .  .  • 
and  cause  the  ground  to  be  opened  and  examine  such 
drain.  ...  If  the  drain  ...  on  examination 
appears  to  be  in  bad  condition  or  to  require  altera- 
tion or  amendment,  the  local  authority  shall  forth- 
with cause  notice  in  writing  to  be  given  to  the  owner 
or  occupier  of  the  premises  requiring  him  .  .  • 
to  do  the  necessary  works ;  and  if  such  notice  is  not 
complied  with,  the  person  to  whom  it  is  given  shflJl 
be  liable  to  a  penalty,  .  .  .  and  the  local 
authority  may  .  •  .  execute  such  works  and  may 
recover  .  •  •  from  the  owner  the  expenses  in- 
curred bythem  in  so  doing." 

Section  19  (1)  of  the  PubHc  Health  Acts  Amend- 
ment Act,  1890  (63  &  54  Vict.  c.  59),  provides  that 
*' where  two  or  more  houses  belonging  to  different 
owners  are  connected  with  a  pubUc  sewer  by  a  single 
private  drain,  an  appUcation  may  be  msde  under 
section  41  of  the  PuUic  Health  Act,  1875,"  and  sub- 
section 3  says  that  "  for  the  purposes  of  this  section 
the  exprescdon  *  drain  '  includes  a  drain  used  for  the 
drainage  of  more  than  one  building."  Part  III.  of 
this  i&t,  which  contains  the  above  section,  was 
adopted  by  defendant  corporation.  By  section  15  of 
the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  it  is, 
however,  provided  that  "  everv  local  authority  shall 
keep  in  repair  all  sewers  belong^g  to  tiiem,  and 
shall  cause  to  be  made  suoh  sewers  as  may  be 
necessary  for  effectually  draining  their  district  for  the 
purposes  of  this  Act." 

Bosanquet,  Q.C.  (Boa»// and  Trevor  with  him)  showed 
cause.  The  whole  question  is  whether  the  corporation 
or  the  owuer  is  liable,  and  the  cases  decided  show  that 
the  liability  is  on  the  private  owner :  Self  v.  Hove 
Commissioners,  43  W.  K.  300.  [1896]  1  Q.  B.  685 ; 
Hill  V.  Hair,  43  W.  E.  651,  [1895]  1  Q.  B.  906,  is 
distinguishable  from  that  case,  iielf  v.  Hove  Com- 
missioners was  followed  and  approved  of  in  Bradford 
V.  Mayor,  dtc,  of  Ecutboume,  ante,  p.  31,  [1896]  2 
Q.  B.  205,  and  Hill  v.  Hair  disapproved.  [Wbiqht, 
J. — These  cases  differ  from  the  present  one  because 
here  no  application  has  been  made  to  the  corporation 
under  section  41  of  the  Act  of  1876,  nor  has  the  cor- 
poration taken  any  steps  under  that  section.] 

Macmorran,  Q.C.  {8.  G.  Lushington  with  him),  in 
support  of  the  rule,  was  not  called  upon,  but  in  reply 
to  a  question  by  Wright,  J.,  as  to  whether  a 
mandamus  could  be  granted  in  this  case,  cited  Reg.  v. 
Vestry  of  St.  MaUhew,  Bethnal  Green,  44  W.  E.  697, 
[1896]  2  Q.  B.  319. 

Grantham,  J. — In  this  case  the  mandamus  must  go. 
The  dedsion  of  Lord  Eussell  of  Killowen,  G.J.,  and 
Wills,  J.,  in  Bradford  v.  The  Mayor,  Jbc,  of  Eastbourne 
does  not  apply  to  this  case,  as  here  the  owner  applied 
to  the  local  authorities  to  do  what  was  necessary  with 
regard  to  this  sewer,  and  sought  to  enforce  the 
general  obligation  imposed  upon  them  by  section  16 
of  the  Public  Health  Act,  1875.  They  refused  to  com- 
ply on  the  ground  that  it  was  a  drain  which  the  owner 
was  liable  to  repair.  I  do  not  think  they  had  any 
right  to  do  that.    The  owner  was  esaroiiiaig  his  nn* 
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doubted  right  in  applying  to  them  to  put  this  sewer 
in  proper  order.  The  language  of  section  16  is  quite 
clear;  and  I  do  not  think  tluit  section  41,  which  is 
relied  upon  by  the  local  authorities,  was  intended  to 
apply  to  such  a  case  as  this  where  no  application  has 
been  made  to  them  by  anybody  complaining  of  a 
nuisance.  It  simply  comes  to  this,  that  the  local 
authorities,  to  save  themselyes  expense,  are  en- 
deavouring to  put  in  force  a  section  which  was 
intended  for  entirely  di£Perent  purposes. 

Wright,  J.—Before  I  come  to  the  case  itself  I  will 
say  a  few  words  on  the  form  in  which  it  comes  before 
us.  A  rule  nisi  for  a  mandamue  has  been  obtained 
here,  but  I  do  not  think  it  is  an  example  which  ought 
to  be  followed  as  a  rule.  In  the  case  of  the  Bethnal 
Green  Vestry  it  was  allowed  to  saye  expense,  but  I 
do  not  think  that  applications  for  a  prerogative 
Tnandamua  should  be  made  in  small  matters  of  this 
kind.  That  point  was  not  argued  at  all  in  the  Bethnal 
Chreen  case.  I  think  the  proper  remedy  is  by  com- 
plaint to  the  Local  Qovemment  Board  under  section 
299  of  the  Public  Health  Act,  1875.  [Grantham, 
J. — I  quite  agree  in  what  my  learned  brother  has  said 
that  this  should  not  have  been  in  the  form  of  an  ap- 
plication for  a  mandamusJ]  The  proper  remedy  is 
under  section  299  of  the  Act  which  calls  upon  the  local 
authorities  to  remedy  what  is  complained  of. 

Now,  coming  to  the  case  itself  it  seems  to  me  the  bulk 
of  the  argument  has  been  entirely  beside  the  general 
question  in  the  case.  First  of  all  there  is  the  general  lia- 
bility of  the  Urban  Sanitary  Authority  under  section  15 
of  the  Public  Health  Act,  1875,  to  repair  and  maintain 
all  sewers.    There  are  many  decisions  that  it  does  not 
matter  by  whom  the  sewers  have  been  constructed  so 
long  as  they  are  sewers  within  the  meaning  of  the 
Act.    The  general  liability  has   not   been  changed, 
and    these  drains   when   they  drain    two  or  more 
houses  are  just  as  much  drains  or  sewers  as  in  other 
cases.    If  it  had  been  intended  by  section  19  of  the 
Act  of  1890  or  by  the  local  Act  to  repeal  the  general 
liability  imposed  upon  local    authorities   to    repair 
sewers  of  this  kind,  totally  different  language  would 
have  been  used.     It  would  have  been  very  easy  to 
have  altered  the  language  of  the  Public  Health  Act 
of  1875  so  that  a  drain  or  sewer  draining  two  or  more 
houses  should  no  longer  be  considered  a  sewer  within 
the  meaning  of  the  Act  of  1875,  but  nothing  of  the 
sort  has  been  done.     What  has  been  done  is  this : 
the  general  liability  to  repair  these  sewers  being  left 
untouched,  a  section  is  enacted  giving  a  very  large 
measure  of  relief  in  certain  cases  to  the  local  authori- 
ties, namely,  section  19  of  the  Act  of   1890  which 
applies  to  these  sort  of  sewers,  the  powers  as  to 
drains  contained  in  section  41  of  the  Act  of  1875. 
What  that  section  41  does  is  this  :  it  enables  the  local 
authority,  when  complaint  is  made  to  them  of  the 
existence  of  a  nuisance  of  a  drain,  and  not  merely  of 
a  drain  but  all  kinds  of  sanitary  matters,  to  enter 
upon  the  premises  and  examine  the  drains,  and  if 
they  find  them  not  in  good  condition  they  may  put 
them  right  again.    That  arises  only  where  the  thing 
has  gone  so  far  as  that  it  is  an  actual  nuisance  and 
injurious  to  health.     It  is  quite  just  that  if  an  occu- 
pier or  owner  allows  his  sanitary  arrangements  to  get 
into  such  a  state  as  that  they  have  become  a  nuisance 
to  health  he   should  be  liable  for  the  expense  of 
pulling  them  up  and  putting  them  in  repair.    And 
that    is    what    the    Legislature    has    enacted    by 
section  19  of  the  Act  of  1890,  and  in  the  case  of 
Bradford   v.    The    Mayor,    <tc.,    of    Eastbaumet    it 
seems    to    me   that   the    Lord    Chief   Justice    and 
Wills,    J.,  were  dealing   with   the   powers    of  the 
authorities  under  these  sections,  and  were  not  holding 
that  they  took  away  the  general  liability  for  repairing 


any  sewers  under  section  15.  Oerteinly  in  the  oaae 
of  Self  V.  The  Hove  Gommissionere  there  was  no  sach 
intention  of  so  holding.  In  Hill  v.  Hair  Cave,  J.,  drew 
an  inference  which  has  been  disapproved  by  other 
judges. 

It  follows  that  section  41  is  not  applicable  in  such 
a  case  and  the  mandamus  must  therefore  go. 

Bule  ahsolute. 

Solicitors  for  the  prosecutor,  C  H,  W,  Othomet  for 
Young t  Son^  ds  ColeSy  Hastings. 

Solicitors  for  the  defendants,  J,  H.  Lydall,  for  B, 
F,  Meadows,  Town  Clerk,  Hastings. 


Q.  B.  Div.  \  ^      5 

(Grantham  and  Wright,  JJ.)  ]  ^^^'  ^' 

Vbstby  of  the  Parish  op  St.  Mary,  Battebsea 
{Appellants)  v.  Palmer  aitd  Another  (/2e- 
spondenU).  (a.) 

Metropolis  management — Street — "  New  street " — Paving 
expenses— Apportionment — Road  partvilly  built  along 
-^Metropolis  Managemetit  Act,  1855  (18'<fe  19  Vid,  c. 
120),  s,  105 — Metropolis  Management  Amendtneid 
Act,  1862  (25  A  26  Vict.  c.  102),  ss.  77,  112. 

TJie  respondents  were  the  owners  of  two  plots  of 
land  in  and  abutting  thai  part  of  a  road  lying 
within  the  district  of  the  appellant  vestry,  the  road 
having  been  formed  or  laid  out  after  1862.  So  much 
of  the  road  as  was  within  the  district  of  the  appellatit 
vestry  was  200  yards  long,  and  the  present  proeeedingt 
related  to  such  portion  only  ;  on  one  side  of  such  portion 
of  the  road  toas  only  one  house,  and  on  the  other,  one 
hoiue,  a  church,  and  a  hall.  The  rest  of  such  portion 
of  the  road  was  unbuilt  upon.  The  vestry,  having 
paved  such  portion  of  the  road,  summoned  the  respon- 
dents before  the  magistrate  for  the  payment  of  the  sums 
apportioned  by  order  of  the  vestry  in  respect  of  the  land 
of  which  the  respondents  were  owners  Unvards  the  paving 
expenses.  The  magistrate  dismissed  the  summons  on  thi 
ground  that  such  portion  of  <A«  road  was  not  a  new  streH 
within  the  meaning  of  section  77  of  the  Metropolis 
Management  Act,  1862  (25  dk  26  Vict,  c,  102). 

Held,  that  such  portion  of  the  road  ufos  not  a  "  new 
street,**  The  LegisMure  appeared  to  coniemplaU  that 
in  order  that  a  road  should  be  a  street  within  the 
Metropolis  Management  Acts  of  1855  and  1862  it  mutt 
be  composed  wholly  or  partially  of  houses. 

Special  case. 

This  was  a  case  stated  by  B.  O.  B.  Ijane,  Esq.,  one 
of  the  metropolitan  police  court  magistrates  under 
20  &  21  Yict.  c.  43  and  42  &  43  Tict.  o.  49. 

The  respondents  were  summoned  in  respect  of  a 
claim  for  £105  5s.  6d.,  being  the  sum  apportioned  by 
the  order  of  the  appellants,  dated  the  11th  of  Decem- 
ber, 1895,  in  respect  of  certain  premises  of  which  the 
respondents  were  the  owners,  and  being  the  proper* 
tion  alleged  to  be  payable  in  respect  of  suoh  premises 
towards  the  expenses  of  paving  a  new  street  known 
as  Bamsden-road. 

The  magistrate  dismissed  the  summons* 

The  facts  as  set  out  in  the  case  stated  are  M 
follows : — 

1.  The  vestry  are  a  vestry  within  the  meaning  oi 
the  Metropolis  Local  Management  Act,  1855  (18  ft  ID 
Yict.  c.  120),  and  the  various  statutes  amending  Um 
same. 

(/I.)  Beported  by  E.  G.  Stillwxll,  Bsq.,  Barrister- 
«t-Law« 
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2.  The  road  known  as  Bamsden-road  is  oonrider- 
ftUy  over  half  a  mile  in  length,  is  partly  within  the 
dutriot  of  the  appellants,  and  partly  within  the 
district  of  the  Wandsworth  fioard  of  Works.  The 
portion  of  Samsden-road  involved  in  the  present  pro- 
eeedisgfl  is  the  portion  lying  within  the  district  of 
the  appellants— that  is  to  say,  the  portion  lying 
between  lliiirleigh-road  and  Nightingale-lane,  and  it 
ii  hereinafter  referred  to  as  the  fiattersea  portion. 
Ibe  remainder  of  the  road  is  referred  to  as  the 
Wandsworth  portion.  The  whole  road  is  a  highway, 
and  was  formed  or  laid  ont  as  a  road  or  roads  in  or 
ifter  the  year  1866.  The  Wandsworth  portion,  or 
aome  parts  thereof,  have  been  considerably  bailt 
ipon,  hat  the  predse  extent  of  such  building  did  not 
^ipear. 

3w  The  respondents  are  the  owners  and  occupiers  of 
two  ptots  of  land  in  and  abutting  on  the  Battersea 
portion. 

4.  On  the  14th  of  November,  1891,  the  appellants 
denied  it  neoossary  and  expedient,  and  resolved  that 
K)  modi  of  Bainsden-road  as  is  within  their  district 
flhoold  he  paved,  and  the  appellants  accordingly  did 
»dl  and  sufficiently  pave  that  part  of  the  said  road. 
The  costs  and  expenses  of  such  paving  having  at  a 
nhsequent  date— viz.,  the  11th  of  December,  1895 — 
ben  asoertained,  the  appellants  apportioned  such 
eosts  and  expenses  on  the  owners  of  the  houses  and 
lad  boonding  and  abutting  on  the  said  road.  The 
proportian  and  amount  of  such  costs  and  expenses  so 
charged  and  apportioned  by  the  appellants  to  the 
xH|midents  was  £105  Os.  6d. 

The  l^>peIlant8  had  in  the  year  1893  executed 
eertaiB  temporary  repairs  in  the  Battersea  portion 
uder  the  powers  of  section  3  of  the  Metropolis 
Mnsgeoent  (Amendment)  Act,  1890,  and  tiieir 
«bjeei  in  paving  the  Battersea  portion  in  the  ^ear 
1§94,  was  to  obviate  the  necessity  of  making  repeated 
ippttcataona  to  the  adjoining  owners  under  that  sec- 
tin  for  the  cost  of  current  repairs. 

The  Battersea  portion  of  Ramsden-road  is  about 
M  jards  Jong.  On  the  west  side  there  is  only  one 
balding— namely,  a  house  called  "  Courtlands  " — 
vhidi  fronts  towards  Bamsden-road."  On  the  east 
of  the  soathem  end  there  is  a  house  named  *' Shot- 
Indi,"  which  fronts  towards  Nightingale-lane  and 
it  the  northern  end  are  St.  Luke's  Church  and  hall, 
)mmg  aa  entrance  in  Thurleigh-road  and  another  in 
Raasdcn-ioad.  Theee  are  the  only  buildings  on  the 
Ifattprspn  portion.  No  new  buildings  have  been 
seeted  in  the  Battersea  portion  for  the  last  twenty 


1  On  the  part  of  the  appellants  it  was  contended 
thtf  the  Battenea  portion  of  Bamsden-road  was  a 
^net  wxtfaic  the  meaning  of  18  &  19  Vict.  c.  120,  s. 
SMt  and  tlist  it  had  been  laid  out  and  formed  sioce 
thepasBOgof  the  Act  25&26  Vict.  c.  102,  and  was 
fta«foie  in  law  a  new  street  within  the  meaning  of 
2Sft26Tlct.c.  102,  s.  112,  and  that  the  appellants 
|i"Be  therefore  entitled  to  pave  it  when  they  deemed 
it  Beoesaary  or  expedient  to  do  so,  and  to  recover  the 
m  sad  expeoaes  of  doing  so  from  the  owners  of  the 
koans  and  tsad  abutting  on  or  bounding   the  said 

I.  On  the  part  of  the  respondents  it  was  contended 
te  in  the  absence  of  any  unusual  features  or  circum- 
**i*8  before  any  road  became  a  new  street  within 
fte  aieaning  of  section  105  of  the  Metropolis  Manage- 
yi*  Act,  1855  (18  &  19  Vict.  o.  120),  and  section  77 
*^^  Metropolis  Management  Amendment  Act, 
"O  (15^:26  Vict.  o.  102),  a  substantial  part  of  at 
^wteonc  side  of  tbe  road  must  be  occupied  by 
2^^9«  snd  the  following  cases  were  referred  to  : 
{it2^*  i>)caZ  Bwird  v.  Ballard,  43  W.  B.  709, 
ii^m^  I  a  B.  702 ;  Goflssett  v.  Maiden  Urban  Sanitary 


AuthoHty,  [1894]  1  Q.  B.  327 ;  and  The  Greenwich 
Local  Board  v.  Davis,  64  L.  J.  M.  C.  257. 

The  learned  magistrate  found  as  a  fact  that  the 
Battersea  portion  of  Rtimsden-road  had  not  been  built 
upon  to  such  an  extent  as  to  have  beoume  a  street  iu 
the  popular  sense  of  the  term,  and  he  dismissed  the 
summons  on  the  ground  that  the  Battersea  portion  of 
Bamsden-road  was  not  a  new  street  within  the 
meaning  of  the  sections  above  referred  to,  and  that 
the  appellants  had  acted  prematurely  in  paving  it  as 
such. 

The  question  for  the  court  was  whether  on  the 
facts  and  findings  above  stated  such  decision  was 
right  in  law. 

GhanneUy  Q*0,,  and  Uarle,  for  the  appellants. — ^The 
magistrate  was  wrong  in  dismissing  the  summons. 
Section  250  of  the  Act  of  1855  gives  a  definition  of 
a  '<  street,"  but  section  112  of  the  Act  of  1862  defines 
a  '*  new  street."  This  street  was  a  street  laid  out 
subsequent  to  1862,  and  therefore  it  comes  vdthin 
the  terms  of  section  112.  It  is  quite  immaterial 
whether  it  has  or  has  liot  a  single  house  upon  it 
According  to  the  definition  in  section  112  the  expres- 
sion **  new  street "  shall  apply  to  and  include**  all 
streets  hereafter  to  be  formed  or  laid  out."  There 
are  no  authorities  cutting  down  that  definition,  but 
several  that  extend  it. 

Freeman^  Q,G,,  and  Daldy,  for  the  respondents. — 
The  finding  uf  the  magistrate  is  in  accordance  with 
all  the  cases.  In  Pound  v.  Flumstead  Board  of  Works, 
20  W.  B.  177,  L.  B.  7  Q.  B.  183,  Blackburn,  J.,  says : 
*'  I  think  that  it  is  plain  the  Legislature  are  here 
using  the  word  **  street  **  in  its  ordinary  popular  and 
natural  sense,  and  mean  a  place  with  continuous 
houses  on  each  side."  In  Davis  v.  Board  of  Works/or 
Greenwich,  [1895]  2  Q.  B.  219,  Lord  Esher,  M.B., 
speaking  ot  a  ruad,  says,  at  p.  226:  **It  did  not 
become  a  street  in  the  ordinary  sense  of  the  term 
until  a  sufficient  number  of  houses  had  been  built 
alongside  of  it  to  make  it  a  street  in  that  sense. 
[Wbight,  J.— I  do  not  think  there  is  any  direct 
authority  on  the  point  before  us.] 

Earle,  in  reply. — Lord  Esher,  M.B.,  in  the  case 
just  cited,  says  at  p.  226 :  **  It  has  been  held  by  this 
court  that  if  a  street  is  a  new  street  in  the  ordinary 
sense  of  the  term,  independently  of  the  definition  in 
section  112,  it  may  be  dealt  with  as  such  ;  and  that 
the  effect  of  the  definition  is  to  bring  within  the 
category  of  new  streets  things  which  would  not  in 
the  ordinary  sense  of  the  term  be  called  new  streets, 
not  to  exclude  things  which  come  within  the  ordinary 
sense  of  the  term."  There  is  no  case  to  show  that  the 
expression  **  new  street  "is  to  be  taken  in  any  sense 
but  its  full  meaning. 

Gbantham,  J. — In  this  case  we  think  that  the 
learned  magistrate  was  right  in  refusing  to  make  the 
order  for  payment,  although  it  may  be  that  he  was 
not  quite  right  in  some  of  the  reasons  that  he  gave. 
We  think  that  although  the  learned  counsel  who 
appears  for  the  appellants  was  right  in  saying  that 
section  105  of  the  Metropolis  Management  Act,  1855 
(18  &  19  Vict.  c.  120),  was  undoubtedly  extended 
by  the  77  th  section  of  the  Act  of  1862  as  far  as  its 
powers  to  recover  money  spent  was  concerned — 
because  by  the  77th  section  of  the  Act  of  1862  they 
are  enabled  to  recover  it  from  the  owners  of  land  as 
well  as  from  the  owners  of  houses — yet  his  argument 
was  obliged  to  be  based  on  the  fact  that  they  were 
justified  in  acting  purely  on  the  77th  section,  without 
saying  that  they  were  remitted  back  to  the  powers  of 
the  105th  section  of  the  Act  of  1855.  The  77th 
section  of  the  Act  of  1862  says  distinctly :  **  Where 
any  vestry  or  district  board  shall,  under  the  powers* 
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given  by  the  105th  section  of  the  firstly-recited 
Act "  (that  is  the  Act  of  1855)  "  have  paved, 
or  be  about  to  pave  any  new  street,  the  owners 
of  the  land  bounding  or  abutting  on  such  street 
shall  be  liable  to  contribute  to  the  expenses  or 
estimated  expenses  of  paving  the  same  as  well  as 
the  owners  of  houses  therein."  All  that  section 
77  seems  to  have  done  is  to  have  extended  the  powers 
of  tiie  authorities  so  as  to  enable  them  to  bring 
in  the  owners  of  land  as  well  as  the  owners  of 
houses,  but  it  was  not  intended  to  give  them 
powers  !to  make  the  owners  of  land  exclusively 
pay.  When  I  say  exclusively,  I  mean  practically 
exclusively,  because  the  evidence  is  that  there  are 
only  two  houses  in  this  street,  both  old  houses, 
and  that  there  are  no  other  houses  at  all  and  no 
prospect  of  any  being  built  within  twenty  years. 
That  is  how  I  understand  the  case  and  the  findinffs  of 
the  learned  magistrate.  Then  we  have  to  refer  back 
to  section  105  of  the  Act  of  1855  to  see  what  the 
power  is.  There  it  says :  *'  In  case  the  owners  of  the 
houses  forming  the  greater  part  of  any  new  street  laid 
out  or  made,  or  hereafter  to  be  laid  out  or  made, 
which  is  not  paved  to  the  satisfaction  of  the  vestry  or 
district  board,"  &c.,  *'  be  desirous  of  having  the  same 
paved,  or  if  such  vestry  or  district  board  deem  it 
necessary  or  expedient  that  the  same  should  be  so 
paved,  then  in  either  of  such  cases  such  vestry  or 
board  shall  well  and  sufficiently  pave  the  same."  That 
is  where  there  are  houses  upon  either  side  or  one  side 
of  the  street.  That  does  not  seem  to  give  them  power 
to  pave  a  street  where  there  are  none  of  those  houses, 
in  the  way  it  is  suggested  here.  Under  those  circum- 
stances, although  I  do  nol  think  we  are  justified  in 
deciding  it  on  tiie  mere  question  of  whether  it  is,  in 
the  popular  meaning,  a  new  street  or  not,  we  think 
that  the  definition  clause  of  the  Act  of  1862  (see 
section  112)  is  not  wide  enough  to  cover  it,  and  that 
on  the  principle  of  law,  the  magistrate  was  right  in 
refusing  to  make  the  order  for  the  payment  in  this 
case ;  and  therefore  this  appeal  must  be  dismissed. 

Weight,  J. — I  am  of  the  same  opinion.  I  think 
Mr.  Earle  has  said  everything  that  possibly  can  be 
said  on  the  ]^int,  and  I  entirely  agree  with  him  that 
this  street  is  or  may  be  for  some  purposes  a  new 
street ;  but  the  question  is  whether  it  is  a  new  street 
for  the  purpose  of  section  105  of  the  Metropolis 
Management  Act,  1855,  or  section  77  of  the  Act 
of  1862.  I  really  cannot  feel  any  doubt,  looking 
at  the  language  of  the  section,  although  the  ques- 
tion is  a  veiy  important  one;  important  because, 
as  the  learned  counsel  has  pointed  out,  this  road 
is  only  a  section  in  the  middle  of  a  long  road, 
and  it  may  be  very  inconvenient  that  a  portion  of  a 
long  road  should  be  imperfectly  paved  while  the  rest 
is  properly  paved,  we  cannot  help  that.  If  you  look 
at  section  105  it  not  merely  begins  by  treating 
"  houses"  as  the  essence  of  what  is  a  street  for  the 
purposes  of  the  section,  but  you  find  that  later  on  it 
uses  this  expression :  "  And  the  owners  of  the  houses 
forming  sn<m  street  shall,  on  demand,  pay  to  such 
vestry  or  board  the  amount  of  the  estimated 
expenses."  Clearly,  when  that  section  was  x>as8ed, 
the  Legislature  was  thinking  of  a  street  composed 
wholly  or  partially  of  houses,  and  I  should  say  that, 
whether  there  were  a  sufficient  number  of  houses  or 

^  not  to  make  a  street  according  to  that  test,  would  be  a 

*  question  for  the  magistrate. 

Then  we  come  to  section  77  of  the  Act  of  1862, 
which  provides  that,  under  section  105  of  the  Act  of 
1855,  the  vestry  or  district  board  may  charge  persons 
whose  land  has  no  houses  upon  it  as  well  as  the 
owners  of  houses.  I  do  not  think  that  widens  the 
scope  of  section  106.    The  question  is  a  very  import- 


ant one  from  every  point  of  view,  but  I  do  not  think 
myself  that  there  is  any  real  doubt  about  it. 

Appeal  dismiued* 

Solicitors  for  the  appellants,  W.  W,  Young  dt  Son. 

Solicitors  for  the  respondents,  Simpwrn,  Palmery  & 
Winder. 


Q.  B.  IHv.  I  June  27 ; 

(Lord  Russell  of  Eillowen,  C.J.)  f      Aug.  5,  ld96. 

Jones  v.  German,  (a.) 

Juaticei — Jurisdiction — Search  warrant — Informaium-- 
Validity  of  warrant — Liability  of  magieirate. 

The  information  on  which  a  search  warrant  to  search 
for  stolen  goods  is  granted  by  a  magistrate  need  nci  allege 
the  actual  commission  of  a  felony.  To  justify  the 
magistrate,  it  is  sufficient  if  the  information  allege 
reasonable  grounds  of  suspicion  ;  and  the  warrant  need 
not  specify  the  particular  goods  for  which  search  is 
desired. 

Further  consideration. 

The  action  was  tried  before  Lord  Bossell  of 
Killowen,  C.J.,  with  a  special  jury,  and  upon  the 
findings  of  the  jury  the  case  was  reserved  for  farther 
consideration. 

The  facts  and  the  substance  of  the  arguments 
appear  in  the  judgment,  and  in  addition  to  the  oases 
referred  to  in  the  judgment,  the  following  were  cited : 
Caudle  v.  Seymour,  1  Q.  B.  889 ;  Cave  v.  Mountain,  1 
Man.  &  G.  257  ;  Lawrensonv.  Hill,  10  Jr.  C.  L. R.  177 ; 
McDonald  v.  Bulwer,  13  Ir.  C.  L.  B.  549 ;  Wilkes  r. 
Wood,  19  Howell's  State  Trials,  1153;  and  also 
section  2  of  22  Geo.  3,  c.  58;  section  103  of  the 
Larceny  Act,  1861,  24  &  25  Vict.  c.  96  ;  and  section  2 
of  the  Justices  Protection  Act,  1848,  11  &  12  Yiot.  o. 
44,  upon  which  the  defendant  relied. 

Lawson  Walton^  Q.C.,  and  A.  E.  OiU,  for  the 
plaintiff. 

Carson,  Q.C.,  and  HoUer,  for  the  defendant. 

Ctir.  adv.  wU. 

Aug.  5.— Lord  BussEix  of  Eillowen,  O.J.,  readthi 
following  judgment : — ^The  action  was  an  action  fa 
illegal  arrest,  false  imprisonment,  and  trespass  tc 
goods.  The  plantiff  was,  at  the  times  material  in  thi 
action,  employed  as  butler  and  bailiff  to  one  Thomai 
Wood,  at  Brasted  in  Kent,  and  the  defendant  is  i 
justice  of  the  peace  for  the  county  of  Kent.  On  tin 
8th  of  June,  1895,  Thomas  Wood  swore  an  informa 
tion  before  the  defendant  that  "he  hath  just  aa< 
reasonable  cause  to  suspect*  and  doth  suspect,  tha 
William  Jones,  of  Brasted,  has  in  his  possession  certsii 
property  belonging  to  the  said  Thomas  Wood  who 
upon  his  oath  does  depose  and  say  that  the  saw 
William  Jones  has  been  in  his  employ  for  five  yesx 
and  is  now  under  notice  to  quit  and  that  he  ha 
requested  the  said  WiUiam  Jones  to  allow  him  t 
search  several  boxes  which  the  said  William  Jonf 
has  had  packed  ready  to  be  taken  away  but  which  b 
refused  to  be  looked  through.*'  On  the  same  day  ih 
defendant  granted  a  search  warrant  for  the  said  good 
authorizing  the  constable  of  the  pariah  of  Seveoosl 
in  the  following  terms :  ''  With  proper  assistance  t 
enter  the  said  premises  occupied  by  the  said  Wilhai 
Jones,  in  the  day-time,  and  there  dili^pently  scan 
for  the  said  goods,  and  if  the  sanie,  or  any  p« 
thereof  shall  be  found  upon  such  search,  that  yc 

(a.)  Beported  by  Sir  Shbbbton  Bakxb,  Bart,  Bar^ 
iiiter»at-Law< 
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boiigthe  goodB  so  found,  and  ako  the  body  of  the 
■id  wiQuim  Jones,  before  me  or  some  other  of  her 
XajeBty's  jmtioes  of  the  peace  in  and  for  the  said 
vmtf  of  Sent  to  be  disposed  of  and  dealt  with 
aoooraiiig  to  law." 

Id  parsoanoe  of  the  warrant  a  seaioh  for  the 
property  of  Thomas  Wood  was  made  in  the  weeenoe  of 
theplaintiffandThomas  Wood,  and  Thomas  Wood  th  en 
identified  and  daimed  as  his  property  oertain  articles, 
an  of  which  articles  were  f  oand  packed  in  the  boxes 
d  the  plaintiff,  and  the  plaintiff  was  thereupon 
ehsiged  by  Thomas  Wood  with  stealing  them,  and 
was  taken  into  custody.  Subsequently  the  pl^dntiff 
VBS  in  due  course  of  law  charged  before  the  def end- 
tut  with  stealing  the  said  goods,  and  was  committed 
for  trial  at  the  quarter  sessions,  and  the  grand  jury 
ntomed  »  true  mlL  Subsequentihr  it  was  agreed 
hetween  the  plaintiff  and  Thomas  Wood  that  in  con- 
odoation  of  Thomas  Wood  not  offarin^  any  evidence 
a^lUDst  the  plaintiff,  certain  of  the  articles  should  be 
giten  v^  to  Thomas  Wood,  and  that  the  plaintiff 
would  take  no  proceedings  for  false  imprisonment,  or 
isalirions  prosecution  asainst  Thomas  Wood.  In 
pmsoanoe  of  the  tenns  of  this  agreement  no  evidence 
was  offorad  on  the  part  of  the  prosecution,  and  a 
Todiet  of  not  guilty  was  returned.  The  plaintiff 
fliai  brought  the  present  action  against  the  defend- 
lot,  aUtf^ng  that  the  warrant  was  granted  illegally 
and  without  jurisdiction  because  the  information  did 
sot  charge  the  commission  of  any  criminal  offence, 
aad  did  not  specify  the  goods  for  which  search  was 
doired.  The  lury  assessed  the  plaintiff's  damages  at 
£15  if  the  dnendant  was  liable  only  in  respect  of 
the  search,  and  at  £75  if  he  was  liable  for  the  arrest 
Kid  imprisonment  until  committal  for  trial,  subject, 
kowerer,  to  the  question  which  was  subsequentiy 
aigned  before  me,  whether  the  defendant  was  liable 
■t  aU.  I  win  deal  with  these  two  objections  in  the 
ahove-mentioued  order. 

Now  it  seems  dear  that  at  common  law  a 
jostioe  has  tiie  general  power  to  issue  a  search 
wsmnt  for  stoloi  goods  (See  2  Hale's  Pleas  of 
the  Grown,  lia,  149,  160 ;  EnHck  y.  Carrington,  19 
Howdl's  State  Trials,  at  p.  1007 ;  Bum's  Justice 
of  the  Peace,  voL  5,  p.  1180),  and  although  the 
esififlr  anthozities  are  not  clear  on  the  subject,  it  was 
emesdy  decided  by  a  strong  court  in  EUee  y.  Smith, 
1  Dow.  ft  B.  97,  that  an  allegation  of  the  actual  com- 
laiwiiin  of  a  felony  is  not  necessary  to  justify  a 
iBMJslintri  in  ^panting  a  search  warrant.  Abbott, 
GLX,  in  girio^  judgment  in  this  case,  said :  **  It  need 
not  he  *  positive  and  direct  averment  upon  oath  that 
the  good  are  stolen,  in  order  to  justify  uie  magistrate 
mff^BJdng  his  warrant.  There  are  many  cases  in 
wkidi  a  cautious  man  might  not  choose  to  swear  that 
Us  pcu|wiiy  is  stolen,  nevertheless  he  might  have 
great  reason  to  suspect  a  particular  party,  and  the 
magktcate  would  be  well  warranted  in  granting  his 
wmant.  Suppose  the  case  of  a  horse  which 
I  been  lost  by  its  owner,  and  it  is  found  in  the 
of  any  person,  the  owner  in  that  case 
not  like  to  take  upon  himself  to  swear  that 
flwhofse had  been  stolen;  for  it  may  have  strayed. 
Bat  wlien  he  finds  that  hu  horse  is  concealed  in  the 
ifeiUe  of  another  person,  he  may  verv  naturally  con- 
dode  that  it  must  be  stolen,  from  tike  circumstance 
of  the  oonoealmeot,  and  therefore  he  may  very 
4WBMMntinuaiy  swear  that  he  suspects  it  to  have  been 
iteleB,  If,  under  such  droumstances,  the  magistrate 
is  not  authorised  in  issuing  his  search  warrant,  it 
■idit  happen  in  many  cases  that  felonies  would  go 
vdflleciea."  It  seems  to  me  therefore  that  on  this  part 
(iithAcaaB  the  question  is  whether  the  information 
MkWU^yunderatood as  alleging  reasonable  grounds 

«  «i^«tmg  that  the  goods  were  being  fdonioualy 


dealt  with  bv  the  defendant.  I  think  it  can.  Sup- 
posuig  (to  take  the  illustration  put  by  the  defendant's 
Teamed  counsel)  the  same  language  to  be  the  subject 
of  an  action  of  libel,  with  the  innuendo  suggested,  it 
would  be,  in  my  judgment,  wrong  to  rule  that  the 
words  complained  of  were  not  capable  of  bearing  that 
innuendo. 

But  it  is  said  that  this  warrant  is  granted  under 
section  103  of  24  &  25  Yict.  c.  96,  which  says: 
"  If  any  credible  witness  shaU  prove  upon  oath  before 
a  justice  of  the  peace  a  reasonable  cause  to  suspect 
that  any  person  has  in  his  possession  or  on  his 
premises  any  property  whatsoever  on  or  with  respect 
to  which  any  offence  punishable  either  upon  incuct- 
ment  or  upon  summary  conviction  by  virtue  of  this 
Act  shall  have  been  committed,  the  justice  may 
grant  a  warrant  to  search  for  such  property  as  in  the 
case  of  stolen  goods."  I  greatly  doubt  whether  this 
section  applies  to  stolen  goods,  and,  at  any  rate,  I  do 
not  think  it  was  meant  to  alter  the  law  in  respect  of 
search  warrants  for  ^oods  supposed  to  be  stolen.  The 
lang^nage  of  the  section  suggests  to  my  mind  that  its 
object  is  to  apply  the  practice  as  r^g^rds  search 
warrants  for  stolen  goocu,  to  goods  in  respect  to 
which  some  offence  under  the  Act  (other  than  larceny) 
has  been  committed. 

The  conclusion,  therefore,  that  I  have  come  to  on 
this  point  is  that,  on  the  authority  of  the  case  of 
EUee  V.  Smith,  the  information  was  good  at  common 
law,  and  was  sufficient  to  justify  the  warruit. 

The  second  objection  taken  lb  that  the  infor- 
mation should  have  specified  the  goods  for  which 
search  was  desired,  and  that  the  warrant  was  a 
general  warrant  because  it  did  not  specify  the  goods, 
and  that  it  was  therefore  bad.  As  to  tms,  I  cannot 
find  it  anjjTwhere  laid  down  that  a  search  warrant 
must  specify  the  goods;  and  indeed  it  is  easy  to 
suggest  many  cases  where  it  might  be  impossible  for 
the  person  laying  the  information  to  do  so.  Probably 
in  most  cases  there  is  no  diffiouliy  in  the  matter,  and 
for  that  reason  the  usual  forms  for  the  information 
and  the  warrant  are  drawn  up  in  that  way.  I  think, 
therefore,  both  objections  fad,  uid  my  judgment  is 
for  the  defendant. 

Judgment  for  defendant. 

Solicitor  for  the  plaintiff,  Charles  Everett, 

Solicitors  for  the  defendant,  South,  Staeey,  A 
CasUe,  for  Knocker,  Knocker,  &  Holcroft,  Sevenoaks. 


Otourt  of  fSLpptaU 


Nov.  18. 


From  Q.  B.  IHv. 
(Lord  Esher,  M.B.,  and] 
Lopes  and  Bigby,  L.JJ.' 

WiLBcoT  V.  Alton,  (a.) 

Bankruptcy — AsBets— Property  qf  bankrupt — Choses  in 
action — Aeeignment  of  intereit  in  contract — Validiiy 
o/amgnment  as  against  trustee. 

A  theatrical  costumier  entered  into  a  contract  to  supply 
a  theatre  with  dresses  a/nd  keep  them  in  repair  during 
a  certain  period  in  consideration  of  certain  weekly  pay^ 
ments.  SJie  assigned  all  her  interest  in  the  contract  to 
t?ie  plaintiff  by  way  of  mortgage,  and  she  subsequently 
became  bavUkrupt, 

Held,  that  t?ie  assignment  did  not  transfer  to  the 

(«.)  Beported  by  F.  G.  Buoker,  Esq.,  Barrister- 
at-Law. 
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plainHff,  as  againit  the  frusUe  in  hankrupkyt  any  of  the 
paymmtB  becoming  due  under  the  contract  c^fter  the 
oankru^tcy. 

Decision  of  Lord  Boflsell  of  EilloweQ,  O.J.,  ante,  p. 
12,  affirmed. 

Appeal  from  the  jad^ent  of  Lord  Biusell  of 
Killowen,  O.J.,  on  the  tnal  of  an  interpleader  i«ni6 
without  a  jnry ;  reported  ante.  p.  12. 

In  June,  1895,  a  Mrs.  May,  who  earned  on  bnai- 
nees  as  a  theatrioal  ooBtumier,  entered  into  a  oontnot 
with  the  filadkpool  Winter  Qardens  uid  Pavilion  Co., 
by  which  she  was  to  supply  for  hire  and  keep  in 
repair  during  the  hiring  certain  dresses  and  wigs« 
The  terms  of  the  contract  were  stated  in  the  following 
letter  addressed  to  Mrs.  May  by  the  manager  of  the 
company : — "  Mrs.  May, — ^I  b^  to  aoknowledce 
receipt  of  your  contract  to  supply  designs  for  the 
forthcoming  ballets— viz.,  '  Eldorado,  The  Land  of 
€K>ld,'  and  'Bons  of  the  Sea,'  according  to  sketch. 
The  terms  to  be  £40  per  week  for  twelye  weeks  com- 
mencing July  8,  1895,  and  wigs  as  may  be  required 
for  the  sum  of  £3  per  week  for  the  same  period.  You 
to  find  aU  materials  and  to  keep  in  repair  during  the 
run.  W.  Holland  (Manager)."  The  dresses  were 
didy  supplied  bj  Mrs.  May  under  the  contract. 

On  the  4th  of  July,  1895,  by  an  indenture  of  mort- 
gj&ge  made  between  Mrs.  May  and  the  plaintiff,  re- 
citing the  above  contract  and  that  the  plamtiff  h^d  at 
her  request  accepted  bills  of  exchange  drawn  by  her 
to  the  amount  of  £330,  she  charged  all  her  ben&dal 
right,  title,  and  interest  in  the  said  contract  for 
securine  to  the  plaintiff  the  said  sum  of  £330.  On 
the  13th  of  July  a  receivinp^  order  was  made  against 
Mrs.  May  on  her  own  petition,  and  on  the  26th  of 
July  she  was  adjudicated  a  bankrupt.  On  the  6th  of 
August  notice  of  the  indenture  of  the  4th  of  July  was, 
for  the  first  time,  given  to  the  company. 

Subsequently  to  the  13th  of  July  there  became  due 
from  the  company  in  respiBot  of  the  hire  of  the  dresses 
a  sum  of  £318  18s.  This  sum  was  daimed  by  tiie 
plaintiff  uid  also  by  the  defendants,  who  were  the 
trustees  in  Mrs.  May's  bankruptcy.  The  company 
thereupon  paid  the  amount  into  court,  and  this  inter- 
pleader issue  was  directed  to  be  tried. 

Lord  Russell  of  Killowen,  C. J.,  gave  judgment  for 
the  defendants  (see  ante^  p.  12). 

The  plaintiff  appealed. 

Cooper  WiUiat  Q.C,  and  Hawtin^  for  the  plaintiff. 
Herbert  Seed,  Q,0.,  and  Scarlett,  for  the  defendants. 

Lord  EsHEB,  M.R. — This  is  a  contract  between  a 
costumier,  and  the  manager  of  a  theatre,  and  the 
terms  of  it  are  before  us.  If  Mrs.  May  had  not 
become  bankrupt,  and  if  she  had  desired  to  daim 
any  payment  under  this  contract,  she  woidd  have 
been  bound  to  show  that  she  had  made  designs  and 
supplied  dresses,  and  that  she  was  ready  and  willing 
to  repair  them  when  necessary,  and  that,  if  any  wigs 
had  been  required,  she  had  supplied  them,  and  was 
ready  and  willing  to  continue  U>  supply  them.  Her 
right  to  payment  would  depend  on  her  proving  that. 
The  contract  was  onerous  on  her  to  this  extent,  that 
under  it  things  had  to  be  done  by  her  requiring 
talent  on  her  purt  with  regard  to  her  business.  But 
on  her  beoommg  bankrupt  she  could  not  anv  longer 
fulfil  the  contract.  How,  then,  wasit  to  be  fulfilled  P 
Her  trustee  in  bankruptcy  might,  if  he  thought 
proper,  carry  on  her  busmess  and  carry  out  the  con- 
tract But  he  was  not  obliged  to  do  so,  he  coidd  not 
be  bound  to  .repair  the  dresses,  he  might  say  that  he 
would  have  nothing  more  to  do  with  the  contract. 
And,  uiJess  the  trustee  determined  to  go  on  with  ifc, 
the  manager  would  not  be  bound  to  make  any  further 
payments.     Under   these  dronmstanoes   I    am   of 


opinion  that  the  Chief  Justice  was  right  in  holding 
that  future  pavments  under  this  contract  were  not 
debts  due  payable  infuturo,  but  that  the^  were  only 
payable  on  the  fulfilment  of  certain  conditions*  When 
the  conditions  were  fulfilled,  it  would  be  by  the  tnu- 
tee  for  the  ben^t  of  the  estate,  and  the  mone^  wonld 
become  due  from  themanaffer  to  him.  I  thmk  tbat 
the  case  of  Ex  parte  NiJioUy  In  re  Jonee.  81  W.  B. 
661,  22  Oh.  D.  782,  shows  that  pavments  due  nnder 
a  contract  which  requires  the  fulfilment  of  certain 
conditions  cannot  be  transferred  so  as  to  deprive  the 
trustee  in  bankruptcy  of  his  daim  under  the  contract. 
The  decision  is  therefore  right,  and  the  appeal  most 
be  dismissed. 

LoFES  and  Bigbt,  L.JJ.,  concuzied* 

Appeal  diemiued. 

SoUdtor  for  theplafaitiff,  H.  Beid. 

SoUdtor  for  the  defendant,  J.  C.  Button. 


From  Q.  B.  Div.         i 
(Lord  Esher,  M.B.,  and  [  Nov.  17. 

Liopes  and  Bigby,  L.JJ.) ; 

BXNSATTDB   V.    THAMES   AND    MBB8XT    MABINB 

Inbusanob  Co.  (a.) 

Insurance — Marine  —  Poliaf  on  freightSxceptian — 
Claim  consequent  on  loss  of  time—Dday  caused  by 
peril  of  tJ^  sea — Frustration  of  adventure, 

A  policy  of  marine  insurance  against  total  loss  of 
freight  contained  tJie  following  exception :  "  Warranted 
free  from  any  claim  consequent  on  loss  of  time,  whether 
arising  from  a  peril  of  the  sea  or  otherwise,** 

While  the  ship  was  nroceeding  on  a  voyage  under  a 
charter,  her  main  shaft  oroke  by  perils  of  the  sea,  and  in 
consequence  thereof  she  was  delayed  for  so  long  a  time  cu 
to  frustrate  the  objects  of  the  cMventu/re,  and  the  oumern 
thereby  lost  their  chartered  freight.  In  an  action  by  the 
owners  against  the  underwriters, 

Held,  that  the  daim  was  within  the  warranty,  and 
that  the  d^endants  were  not  Udble. 

Appeal  by  the  defendants  from  the  jud^pient  of 
Collins,    J.,  at  the  trial  of  the  action  without  a 

4ne  action  was  brought  against  underwriters  upon 
a  policy  of  marine  insurance  for  £1,500  upon  froght 
valued  at  £2,500,  covering  total  or  constructive  total 
loss  and  general  average  only,  on  the  steamship  Penm- 
sular  for  and  during  twdve  calendar  months. 

The  plaintifib'  chum  was  for  a  total  loss  by  perils 
of  the  sea. 

On  the  3rd  of  Apnl,  1895,  the  Portuguese  Qovem- 
ment  contracted  with  the  Empreya  Kadonal  sad 
others  for  the  transport  of  troops  and  stores  from 
Idsbonto  Lourengo  Marques. 

In  pursuance  of  that  contract  a  subddiary  oontnust 
was  entered  into  on  the  5th  of  April,  1895,  between 
the  Empreya  Nadonal  and  the  plaintiffs  by  whibh  it 
was  provided  that  The  Peninstuar  should  transport 
certam  of  the  troops  and  should  also  load  and  carry 
a  cargo  of  (Government  stores  from  Lisbon  to 
Lourenco  Marques,  uid  that  the  Empreya  Naeional, 
in  addition  to  tne  sum  to  be  paid  for  the  transport  of 
the  troops,  should  pay  to  the  plaintiffs  eight  days 
after  the  arrival  of  The  Peninsular  at  Lourenco  Mar- 
ques,  and  after  having  recdved  the  same  from  the 
Portuguese  Qovemment,  the  sum  of  15,000,000  i 
freight  for  the  said  cargo. 


(a.)  Beported  by  F.  G.  BxroKSB,  Esq.,  Banister-s:^ 
Law 
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The  Fminsular  loaded  the  cargo  at  LiBbon  and 
■3ed  far  Lomenfo  Marques  on  the  15th  of  April. 

On  the  following  day  her  main  shaft  broke  by 
nrilg  of  the  sea,  and  obe  had  to  be  towed  baok  to 
Lbban,  where  she  aniyed  on  the  19th  of  April. 

On  the  20th  of  April  she  was  snryeyed,  and  it  was 
found  that  the  damage  whioh  she  had  sustained  could 
Bot  he  repaired  at  Lisbon,  and  that  she  would 
raquire  to  be  taken  to  CadiE  to  be  repaired.  All 
hflr  cargo  was  thereupon  discharged  at  Lisbon. 
Ihe  dday  neoessary  for  the  purpose  of  taking  The 
Pennitdmr  to  Oadiz  and  repairing  the  damage  was 
sodi  as  to  frustrate  the  objects  of  the  adyenture,  and 
the  Portuguese  €K>yemment  and  the  Empreya 
KiflioBal  claimed  that  they  were  discharged  from 
cnzying  out  the  agreement  with  the  plaintifGs,  and 
Oe  plamtiffs  thereby,  by  the  aforesaid  perils  of  the 
tea,  totaUy  lost  the  said  freight. 

Upon  a  claim  being  made  upon  the  underwriters, 
they  resiBted  payment,  relying  upon  an  exception  in 
fte  poh^  as  follows:  '< 'Warranted  free  from  any 
daim  consequent  on  loss  of  time,  whether  arising  from 
tpeiii  of  the  sea  or  otherwise." 

Ooflins,  J.,  held  that  there  had  been  a  total  loss  of 
fright  by  perils  of  the  sea,  that  the  daim  was 
Bot  ccDseqnaat  on  loss  of  thne,and  therefore  not 
vithin  the  warranty,  and  that  the  phuntifEiB  were 
entitled  to  judgment. 
Ihe  defoidants  appealed. 

Jctq^h  WaUon,  Q.C.  {T.  E.  ScrwUan  with  him),  for 
the  defendants. — ^This  is  a  daim  consequent  on  loss 
of  time  arising  from  a  peril  of  the  sea;  and  the 
saderwriterB  are  therefore  freed  from  liability  by  the 
vmanty.  This  warranty  is  only  applicable  to  insur- 
Boes  on  freight,  and  in  a  policy  against  total  loss 
sdy,  the  warranty  only  apphes  to  a  case  exactly  like 
tke  pceaent.  For  where  a  loss  of  freight  has  not 
been  htooght  about  by  a  peril  of  the  sea,  it  does  not 
U  within  the  policy  at  all :  Inman  Steamahip  Co.  y. 
BiKiof,  31  W.  B.  141,  7  App.  Gas.  670.  This  war- 
anly  was  introduced  after  the  case  of  Jctckson  y. 
Vwm  Marine  Insurance  Co.,  23  W.  E.  169,  L.  B. 
10  GL  P.  125.  It  exdudes  the  liability  of  the  under- 
vzitflr  in  such  a  case,  to  which  the  present  case  is 
oietly  similar. 

Leek  {Bighatn^  Q.C,  and  BuckniU,  Q.C,  with  him), 
for  the  phontifEk — ^Ihis  is  not  a  dahn  consequent  on 
ksB  oi  tune.  Ldss  of  time  did  not  cause  the  loss  of 
6e^^t  here,  it  simply  afforded  a  measure  of  the 
^saage  caused  by  perils  of  the  sea.  The  burden  is 
on  the  other  side  to  show  that  the  words  of  the  war- 
natj  are  apt  and  student  to  exdude  the  under- 
«ziftcr*s  liability. 

Be  cited  In  re  Jamieeon  and  The  Newcastle  Steamship 
Fmgti  Inewrance  Association,  43  W.  E.  530,  [1895] 
2aB.M. 

Lord  Tggwwi^,  M.B. — ^I  am  of  opinion  that  this 
i|iIMal  must  be  allowed.  The  case  depends  on  the 
ftnw  eonstrnction  of  this  warranty  in  a  policy  of 
■anne  insiiranoe :  "  Warranted  free  from  any  daim 
wwisequent  on  loss  of  time,  whether  arisinff  from  a 
pal  of  the  sea  or  otiierwise."  The  policy  is  against 
totel  loss  of  frewht,  and  total  loss  only.  If  there 
kad  been  m  partial  loss  of  freight,  that  would  not 
]Mve  been  insured  against.  The  freight  in  question 
vas  cbartered  freight,  the  diarter  oeing  for  the 
esniage  of  troops  and  cargo  from  Lisbon  to  South 
Aaeiica.  Ftei^t  would  be  payable  on  arriyal  and 
difiverj  of  the  troops  and  cargo.  If  any  part  of  the 
troops  or  cargo  arriyed,  freight  would  be  payable; 
Imt  if  none  aniyed,  no  freight  would  be  payable. 
the  Aip  sailed  with  the  troops  and  cargo  on  board, 
aad  CO  the  course  of  the  yoyage  her  main  shaft  broke 


of  the  sea.  It  is  dear  that  the  mere 
_  of  the  shaft  did  not  by  itself  cause  a  total 
loss  of  freight  If  the  ship  had  been  there^  ddayed 
for  twenty-four  hours,  she  would  haye  arriyed  at  her 
destination  though  somewhat  delayed,  and  freight 
would  haye  been  payable  notwithstanding  the  dday ; 
that  is  to  say,  there  would  haye  been  no  loss  of 
freiffht.  It  is  equally  dear  that  the  breaking  of  the 
shaft  determined  the  loss  in  this  sense,  that  at  the 
moment  when  the  shaft  broke  it  might  haye  been 
calculated  that  there  would  be  a  dday  so  long  as  to 
render  the  yoyage  nugatory  and  frustrate  the  object 
of  the  adyenture.  THiat  brought  about  a  total  loss 
of  freight  W  perils  of  the  sea  was  the  breaking  of 
the  shaft  and  the  loss  of  time  caused  thereby.  In  my 
opinion  therefore  this  claim  cannot  be  said  not  to  he 
a  daim  consequent  on  loss  of  time.  With  deference 
to  the  learned  judge,  I  thmk  that  the  case  is  within 
the  warranty,  and  that  the  appeal  must  be  allowed, 
and  judgment  entered  for  the  defendants. 

LoFBS  and  Bigby,  L. JJ.,  concurred* 

Appeal  oUotved. 

Solidtors  for  the  plaintiff,  Lowless  &  Co. 

Solidtors  for   the   defendants,    WaUons,  Johnson, 
Bubh,  &  Whatton. 


From  O.  B.  Diy.  ') 

(Lord  Esher,  M.E.,  and  Lopes  >  Noy.  3. 

and  Eigby,  L.JJ.)  ) 

Wbstesn  v.  Bailet.  (a.) 

Copyhold — Heriat — Heriot  custom — Power  to  seize  least 
off  manor. 

The  lord  of  a  manor  has  the  right  to  seize  a  heriat^  due 
by  heriot  custom,  wherever  it  may  be  found,  aa  weU  off 
Months  manor. 

Appeal  from  the  judgment  of  Wills,  J.,  in  fayour 
of  zLe  plaintiff  at  the  trial  of  the  action  without  a 
jury :  reported  [1896]  2  Q.  B.  234,  44  W.  E.  Dig.  44. 

The  action  was  by  the  lord  of  the  manor  of  Mundon 
Hall,  Essex,  against  the  executors  of  George  Ohristy, 
a  copyhold  tenant  of  the  manor,  to  recover  the  yalue 
of  two  beasts  which  formed  part  of  the  estate  of  the 
said  Qeorge  Christy,  and  to  which  the  plaintiff  daimed 
to  be  entitled  as  heriots.  Ohristy  was  admitted 
tenant  of- certain  copyhold  tenements  of  the  manor, 
including  two  called  Sootts  and  Langmead,  and  he 
died  sdsed  of  these  in  1894.  Christy  at  the  time  of 
his  death  did  not  possess  any  beast  which  had  eyer 
been  within  the  manor,  but  he  died  possessed  of  cer- 
tain beasts  on  an  estate  outside  the  manor.  These 
beasts  were  sold  by  Christy's  executors,  and  the 
plaintiff  daimed  the  yalue  of  the  two  best  of  these 
beasts,  upon  the  ground  that  Scotts  uid  Langmead 
were  henotable  tenements,  and  that  he  was  entitled 
to  the  best  beast  as  a  heriot  in  respect  of  each  tene- 
ment. Wills,  J.,  came  to  the  condusion  upon  the 
eyidence  that  Langmead  was  a  heriotable  tenement, 
but  that  Scotts  was  not,  and  he  hdd  that  a  heriot 
was  due  by  heriot  seryice,  and  that  the  plaintiff  was 
entitled  to  maintain  the  action  in  respect  of  one 
beast. 

The  defendants  appealed. 

Elton,  Q.C,  and  J.  C  Earle,  for  the  defendants, 
contended  that  heriot  service  was  in  the  nature  of 
a  rent  seryice,  and  depended  upon  a  reservation  in  a 
grant  of  lands,  and  was  not  applicable  to  a  copyhold 

(a.)  Eeported  by  W.  F.  Basby,  Esq.,  Barrister-at- 
Law. 
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tenament;  and  that  heriot  oastom,  which  was  proved 
to  exist  in  this  manor,  only  applied  to  a  beast  within 
the  manor,  or  to  a  beast  dnven  away  to  avoid  seizure. 

Boeanquti,  Q.O.^  and  A.  LyttdUm^  tor  the  plaintiff, 
contended  that  a  heriot,  whether  dae  by  heriot  ser- 
vice or  heriot  onstom,  could  be  seized  outside  the 
manor. 

Lord  EsHEB,  M.B« — ^This  is  a  claim,  so  far  as  the 
appeal  is  concerned,  by  the  lord  of  the  manor  for 
wrongfully  selling  a  beast  to  which  the  defendant  is 
entitled.  The  question  is  whether  upon  the  death  of 
the  tenant  the  lord  was  entitled  to  seize  the  beast 
which  was  not  at  that  time  within  the  manor.  Wills, 
J.,  put  his  judgment  upon  the  ground  that  the  grant 
showed  that  the  tenant  and  his  successors  held  the 
tenement  by  heiiot  service,  and  that  the  lord  could 
seize  the  bcAst  wherever  he  found  it.  It  was  ai^gued 
that  the  heriot  was  not  and  could  not  be  due  by 
heriot  service,  but  that  it  was  due  as  a  customary 
heriot,  and  that  such  a  custom  is  only  applicable  to 
beasts  within  the  manor  at  the  time  of  the  death  of 
the  tenant.  The  plaintiff,  without  ^ving  up  his 
contention  that  this  was  a  heriot  service,  contended 
that  on  the  assumption  that  it  was  due  by  heriot 
custom,  the  lord  could  seize  the  beast  outside  the 
manor,  and,  therefore,  even  though  the  point  decided 
by  Wills,  J.,  might  be  wrong,  his  condusion  was 
right.  I  myself,  Uiouffh  it  is  not  necessarv  to  decide 
the  point,  have  great  difficult]^  in  seeing  how,  if  the 
claim  to  the  heiiot  does  not  arise  from  heriot  custom, 
it  can  be  proved  at  all.  If  there  be  evidence  that  the 
heriot  has  been  rendered  for  such  a  length  of  time 
that  the  true  inference  is  that  it  was  payable  from 
time  immemorial,  it  became  a  part  of  we  custom  of 
the  manor  and  therefore  a  customary  heriot.  Hence, 
when  Wills,  J.,  held,  and  rightly  held,  that  the  heriot 
had  been  paid  for  so  long  that  it  was  paid  from  time 
immemorial,  the  proper  inference  was  that  it  was  part 
of  the  custom  of  the  manor,  and  therefore  a  customary 
heriot.  I  do  not  agree  with  the  learned  judge  when 
he  says  that  it  is  not  a  customary  heriot,  but  a  heriot 
service.  The  proper  inference  is  that  it  is  a  custom- 
ary heriot.  Therefore,  I  take  it  that  this  is  a 
customary  heriot.  The  authorities  show  that,  whether 
it  be  a  customary  heriot  or  a  heriot  service,  upon  the 
happening  of  the  event  which  gives  the  rijs^ht  to  the 
succession,  the  property  in  the  beast  vests  in  the  lord 
of  the  manor.  It  is  not  necessary  that  he  should 
actually  seize  it.  If  he  has  marked  it  beforehand  or 
fixed  upon  it  b^  description,  in  either  case  he  would 
have  identified  it  and  it  would  become  his  beast.  If 
the  prc^rty  in  the  beast  passed  to  the  lord  then  he 
can  maintain  an  action  in  resj^t  of  it  at  common 
law.  He  can  seize  it  wherever  it  is,  and  if  it  has  been 
disposed  of  he  can  maintain  trover.  It  is  a  mere 
question  of  authority.  Parker  v.  Gage,  1  Show.  81 ; 
Awtin  V.  Bennet,  1  Salk.  856;  Notes  to  Saunders' 
Beports,  vol.  2,  pp.  487,  488;  2  Watkins  on  dopy- 
holds,  4th  ed.,  p.  125,  all  lay  it  down  that  a  heriot  due 
by  heriot  custom  can  be  seized  wherever  it  may  be 
found.  We  cannot  fly  in  the  face  of  those  authorities 
when  there  are  no  authorities  the  other  way.  The 
learned  judge  was  therefore  riffht  in  the  condusion  at 
which  he  arrived,  that  the  plaintiff  had  a  right  to 
seiae  the  beast. 

LoFES,  L.  J. — ^The  question  is  whether  the  plaintiff 
has  a  right  to  seize  a  heriot  outside  the  manor. 
There  are  two  sorts  of  heriots.  A  heriot  service  is 
due  upon  a  reservation  in  a  grant  or  lease  of 
lands.  A  heriot  custom  depends  upon  the  custom 
of  tiie  manor.  The  question  nas  been  raised  whether 
heriot  service  can  attach  to  copyhold  tenure.  It  is 
not  neoeoary  to  detennine  that  question.    Speaking  1 


for  myself  I  do  not  see  why  it  should  not.  I  cannot 
see  why  tiie  lord  of  the  manor,  when  he  originally 
granted  out  the  land  to  his  villeins,  should  not  have 
reserved  it,  and  thus  it  became  crystallized  into  a 
cufliiom.  But  it  is  unnecessary  to  determine  thai 
pdnt  because  we  have  to  deal  with  a  heriot  custom. 
There  is  abundance  of  authority  for  holding  that  the 
lord  of  the  manor  can  seize  the  best  beast  outside  the 
manor.  I  need  not  go  through  all  the  authoritiei. 
I  need  only  refer  to  C^m.  Dig.lKt.  Copyhold,  K  26 ; 
Notes  to  Saunders'  Beports,  voL  2,  pp.  487,  488. 
Therefore  the  lord  was  justified  in  seizing  outside  tha 
manor.  I  have  looked  into  the  old  pleas  justifying 
a  seizure,  and  I  cannot  find  that  any  of  them  contain 
an  allegation  that  the  seizure  took  place  within  the 
manor. 

BiOBY,  L.  J.— The  real  question  is  whether  the  lord 
became  entitled  to  the  heriot  on  the  death  of  the 
tenant  of  a  copyhold  tenement.  The  tenant  died 
possessed  of  a  beast  which  had  never  been  within  the 
manor.  The  question  first  raised  was  whether  a 
heriot  service  could  attach  to  ooOThdld  tenements 
within  the  manor.  If  I  had  to  decide  that  question, 
I  flhould  say  that  in  such  a  case  there  was  no  way  to 
account  for  it  legally.  It  is  based  on  a  reservation 
in  a  grant  I  cannot  see  how  such  an  origin  can  be 
presumed  in  the  case  of  a  copyhold  tenement.  The 
custom  of  the  manor  determines  all  the  rights  of  the 
copyhold  tenants.  That  custom  is  ascertained  by 
showing  that  it  has  existed  continuously  from  time 
immemorial.  I  cannot  see  how  it  is  possible  to  go 
behind  legal  memory.  When  .one  gets  to  that  point 
one  finds  a  custom  existing,  and  because  it  is  a  custom 
of  the  manor  it  regulates  the  rights  of  the  lord  and 
the  tenants.  What  right  has  a  court  to  go  behind 
legal  memory  and  say  that  there  was  prior  to  that 
time  a  grant  and  a  reservation  P  Nor  ob  I  think  it 
consistent  with  the  relation  of  landlord  and  tenant 
at  will,  which  a  copyhold  tenant  originally  was.  But 
that  question  does  not  arise  in  this  case,  because  it 
is  admitted  that  there  is  a  custom  of  the  manor  which 
entitles  the  lord  to  a  heriot  in  respect  of  this  tene- 
ment. The  custom  extended  to  all  the  tenements  in 
the  manor,  tiiough  in  some  it  has  been  compounded 
for.  It  is  admitted  that  a  customary  heriot  is  due  in 
reiroect  of  this  particular  tenement. 

U  has  been  arffued  that,  as  it  is  a  custom  of  a 
particular  manor,  the  custom  as  regards  all  its  inci- 
dents and  effects  must  be  confined  within  the  manor, 
and  therefore  the  lord  cannot  go  outside  the  manor 
to  get  the  best  beast.  That,  no  doubt,  might  be  the 
custom  of  a  particular  manor.  There  is  authority 
upon  authority  to  show  that  as  a  general  rule  the 
custom  vests  the  property  in  the  beast  in  the  lord  on 
the  death  of  the  tenant.  If  there  is  more  than  one 
beast,  the  lord  must  do  something  to  show  which 
beast  he  elects  to  be  his.  But  if  there  is  only  one 
beast,  it  would  vest  in  the  lord  at  once.  There  is 
nothing  illegal  in  a  custom  which  vests  the  best 
beast,  wherever  it  may  be  found,  in  the  lord  of  the 
manor.  Therefore  the  plaintiff  was  entitled  to  this 
beast,  and  the  judgment  of  the  learned  judge  must 
be  affirmed,  though  on  different  grounds. 

Appeal  dienMsed. 

Solicitors  for  the  plaintiff,  Western  dk  Sana, 
Solicitors   for   the  defendant,  BaUeye^    Shaw^    A 
GiOett. 
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OOUBT  07  AsnBAI* 


In  bb  CIo8H*8  CkiHTBAor. 


GOTTBT  OF  ApFBAL. 


From  GhaxL  Biv.  ) 

(Lord  finaaeU  of  KOlowen,  CJ.,  and }       Nov.  18. 
Lmdley  and  A.  L.  Smith,  L.JJ.)     j 

In  re  Oobb^b  CkarsRAxn.  (a.) 
IdndScrd  amd  tenant— Aaiignmeni  hy  tenaw^Land- 
toftPa  Ueenee  to  auign — Landlord  requiring  cofMufero- 
te»  for  lieence—DipoBU  of  money  to  Mctfre  perform- 
Mn  of  a  contract  between  landlord  and  tenant-^ 
"Fm,  or  Aim  of  money  in  the  nature  of  a  fine, 
mohk  for  or  in  reeped  of  euch  lieence**—Convey'' 
«<%  and  Law  of  Ftoperty  Act,  1892  (55  A  56  Vid. 
&  13),  I.  8. 

Whm  ly  a  leaee  the  leeeee  is  forUdden  to  aseign  the 
rmaa  wUhout  the  licence  of  the  leeaor,  the  leeeor  i$, 
9ttinihdand4ng  eection  3  of  the  Oonveyancing  Ad,  1892, 
fHOed  to  require,  ae  a  condition  of  gntnting  euch  licence, 
(kdi^kseeeehaUdtgpoeitinhiefumdeaewn  of  money 
^uayof  eecurity  for  the  completion  of  improvemente 
9hkh ike letaeehae agreed  to  make  upon  the  premdees; 
nidadmMitnotheinga^'flneoreum  of  money  in  the 
^B^erto/afine  payahle  fororinreepedofeuchUoence" 
Min  the  mnning  of  that  eeetion. 

Dtdtion  <^Qtiiimg,  J.,  affirmed. 

ippeal  from  Starliiiff,  J. 

T&ranondfliits  bad  in  1894  granted  to  B.  L.  Gosh 
a  IflHe  <tf  certain  freehold  pn^Mrty  of  whioh  they 
iwe  tnnteey,  the  leasee  oontraoting  to  pull  down 
wtni  hnildinge  whioh  were  upon  the  premisea,  and 
to  flnot  in  their  plaoe  other  bmldinga  in  aooordance 
vifliMiagreedapedfloation.  ByQlaiue8of  theagree- 
MBt  it  WM  provided  that  the  contractor  should  give 
nebaeoQzity  for  the  due  perfoimanoe  of  the  oonteaot 
M  the  trastoee  should  require.  Under  this  dause  the 
borteetzequixed  that  Gosh  and  one  Finch,  who  was 
tmortgaffee  under  him  and  was  flTiamolng  him,  or  one 
otthflDi,  should  deposit  as  security  the  sum  of  £1,000, 
ndfhit  Finch  sihould  guarantee  tiie  performance  of 
nenit  of  the  oontraot.  This  was  done ;  and  both 
B^di^,  J.,  and  the  Court  of  Appeal  were  of  opinion 
w  danae  8  did  not  entitle  uie  trustees  to  require 
my  further  seomity.  Afterwards  Cosh  and  ^oh 
inteodinto  an  advantageoua  agreement  to  sell  their 
■twit  for  tw9nty«nine  years  in  a  public-house,  part 
flfthedsmisedpremiaes.  The  lease  to  Gosh,  however, 
wntMned  a  proviso  against  assignment  bv  the 
."Md  any^art  of  the  premises  without  the  uoenoe 
Biratingoi  the  lenors.  Gosh'a  rent  was  then  in 
■rar  to  the  extent  of  over  £8,000;  and  the  trustees, 
01  biiDg  applied  to  for  a  licence  to  assign,  required 
M  a  eonditkm  of  granting  it  that  Finch  or  Ooeh 
yiild  deposit  with  them  a  further  sum  of  £2,000  as 
ttmitf  for  tiie  performance  of  the  rest  of  the 
natnet  between  Gosh  and  his  lesson.  The  deposit 
ns  made  under  protest,  and  the  licence  was  granted, 
ue  onestiQn  whether  section  3  of  the  Gonveyanoing 
Jjdiaw  of  Property  Act,  1892,  did  not  forbid  the 
Mioa  to  demand  sooh  a  deposit  was  brought 
Men  Stilling,  J.,  on  a  vendor  imd  purchaser  sum- 
■Hot;  Uit  bfy  oonsent  of  the  parties  the  case  was 
^yfadas  if  it  had  been  an  action  for  money  had  and 
'mML  The  learned  judoe  held  that  section  3 
did  not  apply  to  the  case;  and  Gosh  appealed. 

jrerrtR^foii,  Q.C.,  and  Dibdin,  for  the  appellant.— 
1 8  of  tiie  GonTeyanoing  Act,  1892,  forbids  the 
to  demand  tms  de^)sit.  That  section,  as 
from  the  provisionB  of  section  5,  is  wide 
_  tto  prohibit  even  a  reasonaUe  charge  for  legal 
yp«a«»  This  deposit  is  money  paid,  though  it  may 
»a  to  he  paid  back;  lor  the  trustees  have  the  use  of 

(«•)  Beporled  by B.  G.  Ift^OKSirziB,  Bsq.,  Barrister- 
at-Law« 


the  money,  and  as  stakeholders  are  entitied  to  keep 
any  interest  itproduces :  StracJum  v.  Univereal  8toac 
Exchange,  43  W.  E.  611,  [1895]  2  a  B.  329;  Earing- 
ton  y.  Hoggart,  1  B.  &  Ad.  577.  *'  Sum  of  monejr  m 
the  nature  of  a  fine,"  in  section  3,  means  anything 
whioh  gives  to  the  lessor  a  pecumaiy  benefit,  and 
imposes  on  the  lessee  a  pecuniary  disadvantage,  such 
as  would  not  arise  from  the  contract.  The  legality  of 
such  a  requirement  does  not  depend  on  its  reason- 
ableness. [They  referred  to  WoodfiiU  on  Landlord 
and  Tenanti  15th  ed.,  p.  696.] 

BvMey,  Q.C.,  and  John  Hendereon,  for  the  re- 
spondents, the  trustees,  were  not  called  upon. 

Lord  BussBLL  of  Ejcllowxet,  G.J.,  stated  the 
material  facts,  and  continued :  I  think,  taking  a  fair 
view  of  the  whole  correspondence,  it  is  dear  that  the 
trustees  were  demanding  this  money  as  a  condition  of 
granting  the  licence,  but  that  they  were  asking  it  only 
with  a  view  to  putting  themselves  in  a  position  of 
more  security  as  to  the  performance  of  the  rest  of  the 
agreement.  There  is  no  doubt  that  some  of  the  lan« 
guage  used  is  a  littie  inconsistent  with  that  view ; 
but,  on  the  whole,  I  arrive  at  the  conclusion,  as  the 
fair  result  of  the  corxespondenoe,  that  this  deposit 
was  demanded  as  a  condition  of  the  trustees  giving 
their  assent  to  the  asedgnment  of  the  lease  to  a  pur- 
chaser, and  as  security  for  the  performance  of  the 
contract,  but  not  as  the  securify  the  trustees  had 
a  legal  ri^ht  under  clause  8  to  require.  Then,  if  I 
am  right  m  that  view,  the  main  question  is.  Was  that 
demand  illegal  and  contrary  to  section  3  of  the  Gon- 
reyanoinff  and  Law  of  Property  Act,  1892  P  That  is 
the  flimj^e  remaining  point.  It  is  a  point  which 
depends  entirely  on  we  construction  of  the  section, 
and  which,  I  think,  does  not  leave  ox>en  to  us  any  of 
those  rather  equitable  considerations  to  which  coun- 
sel for  the  appellant  referred.  That  section  q^uite 
clearly  provides  that  where  in  a  lease  there  is  a  stipu- 
lation that  there  shall  not  be  any  assignment  of  the 
demised  premises  without  the  bcenoe  or  consent  of 
the  lessor,  then,  unless  the  lease  contains  an  egress 
provision  to  the  contrary,  no  fine  or  sum  of  money  in 
the  nature  of  a  fine,  shall  be  payable  for  or  in  respect 
of  such  licence  or  consent.  Was  this,  then,  a  fine  or 
sum  of  money  in  the  nature  of  a  fine  within  that 
enactment  P  I  think  it  was  not.  The  language 
points  to  a  fine  or  sum  of  money  in  the  nature  of  a 
fine  whioh  isjto  go  into  the  pocket  of  the  person  who 
is  requiring  the  payment  as  a  condition.  But  here 
the  money  was  required  as  a  deposit  only.  Now, 
when  money  is  said  to  be  paid — ^whether  a  fine  or 
a  sum  not  within  that  denomination — **  paid"  means 
that  the  payer  is  passing  and  intending  to  pass  the 
right  of  property  to  somebody  else,  so  that  the  mone^ 
shall  become  that  other  person's  property.  Here,  if 
the  oontraot  is  properly  carried  out,  and  if  the  stipu- 
lations entered  into  are  observed  by  Goeh,  he  will 
have  the  right  to  demand  repajrment  of  that  sum  of 
£2,000.  I  think  there  has  not  in  this  case  been  any 
contravention  of  section  3  of  the  Gonveyancing  Act, 
1892,  and  I  think  the  judgment  of  Stirling,  J.,  is 
right. 

Ldvdlet,  L.  J. — ^I  agree,  and  have  nothing  to  add. 

A.  L.  Smith,  L.  J. — I  also  agree. 

Appeal  diemiseed. 

Solicitors,  A,  A.  TimbreU;  Baylie  <b  Pearce, 
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COXTRT  OF  AfFSAL. 


In  be  Flowebs  &  Ck).— In  be  Olabk. 


GOTTBT  OF  AfFBALi 


■} 


Oct.  30. 


(Lord  EsEer,  M.B.,~and  Lopes 
and  Eigby,  I1.JJ.) 

In  re  Flowbbs  &  Co. 
Ex  parte  Wabe  &  Sons  (Ldoxed).  (a.) 

Bankruptcy — Bankruptcy  notice. — Service — Partnership 
— Receiver  and  manager  appointed  hy  the  court — 
Service  of  notice  on  receiver — Oonstmction  of  rule  260 
of  General  Bulea  of  1886,  1890. 

A  bankruptcy  notice  in  respect  of  a  judgment  deibt 

rinet  a  partnership  cannot  be  served  under  rule  260  of 
Bankruptcy  General  Bules  of  1886,  1890,  upon  a 
person  who  has  hem  appointed  receiver  and  manager 
of  the  partnership  business  by  order  of  the  court  in  an 
€ution  for  dissoluHon  of  the  partnership.  The  words 
''person  having  the  control  or  management  of  the  part- 
nership business  "  mean  a  person  having  such  control  or 
management  by  the  authority  of  the  pofinerSf  and  acting 
as  their  servant  or  agetiU 

This  was  an  appeal  by  the  petitioning  creditors 
against  an  order  of  Mr.  Begistrar  Hope,  dated  the 
7th  of  Aneast,  1896,  dismissing  a  bankmptqy  petition 
presented  1>7  them  against  the  firm  of  lowers  & 
Ck>.    This  firm  consisted  of  five  members. 

On  the  26th  of  March,  1896,  a  writ  in  the  Chancery 
Division  was  taken  oat  by  three  of  tiie  members 
against  the  other  two  for  uie  dissolution  and  wind- 
ing up  of  the  partnership,  and  for  tiie  appointment  of 
a  manager  and  receiTer. 

On  the  1st  of  May  a  receiver  was  appointed  by  the 
court,  and  he  took  possession  of  the  business. 

On  the  6th  of  May  a  writ  was  issued  in  the  Queen's 
Bench  Division  by  Ware  &  Sons,  the  petitioning 
creditors,  against  Flowers  &  Co.  for  the  sum  of 
£46  18s.  2d.,  for  goods  sold  and  delivered,  and  on 
the  14th  of  May  they  obtained  final  judgment  for 
£50 18s.  2d. 

A  bankruptcy  notice  in  respect  of  this  sum  was 
served  upon  four  out  of  the  five  members  of  the 
firm;  the  fifth  member  was  not  able  to  be  served 
personally,  and  consequently  Ware  &  Sons  caused  the 
receiver,  who  was  managing  the  business,  to  be  served 
at  the  principal  place  of  business  in  London  of 
Flowers  &  Co. 

Bule  260  of  the  Bankruptcy  General  Bules,  1886, 
1890,  provides  that  "  any  notice  or  petition  for  which 
personal  service  is  necessary  shall  be  deemed  to  be 
duly  served  on  all  the  members  of  a  firm  if  it  is  served 
at  the  principal  place  of  business  of  the  firm  in 
England,  on  any  one  of  the  partners,  or  upon  any 
person  having  at  the  time  of  service  tiie  control  or 
management  of  the  partnership  business  there." 

On  the  24th  of  June  Ware  &  Sons  presented  a 
petition  in  bankruptcy  against  the  several  five  mem- 
bers of  the  said  mnn  of  Flowers  &  Co.,  the  alleged 
act  of  bankruptcy  being  non-compliance  with  the 
notice. 

On  the  7th  of  August  the  registrar  dismissed  the 
summons  on  the  ground  that  tl^  bankruptcy  notice 
had  not  been  properly  served. 

The  petitioning  creditors  now  appealed. 

F.  Cooper  WHUs^  ior  the  appellants. — ^The  notice  was 
properly  served  in  accordance  with  rule  260  of  the 
General  Bankruptcy  Bules,  1886,  1890.  It  was  served 
upon  the  receiver,  who  was  '*  the  person  having  at 
the  time  of  service  the  control  or  management  of  the 
partnership  business."  The  receiver  was  the  proper 
person  to  receive  the  notice  and  he  would  com- 
municate the  fact  to  the  members  of  the  firm,  and 

(a.)  Beported  by  B.  G.  Stillwell,  Esq.,  Banister- 
at-Law. 


it  would  be  his  duty  to  pay  the  Judgment  debt 
nCiOFES,  L. J.  referred  to  the  case  of  jSurt,  BoUon^  and 
Hayward  v.  Bull  and  Another,  43  W.  B.  180,  [1895] 
1  Q.  B.  276.]  That  case  only  decided  that  a  reoei?er 
and  manager  of  a  business  appointed  by  the  court  is 
personally  liable  for  the  pnoe  of  goods  which  he 
orders. 

Muir  Mackenzie,  for  the  respondents. — ^Bule  260 
does  not  apply  to  a  receiver  who  is  a]^pointed  by 
order  of  the  court,  but  only  to  one  who  is  appointed 
as  manager  by  the  partners  of  the  business,  imd  who 
is  appointed  as  their  agent  and  servant.  A  receiver 
appomted  by  the  court  is  not  a  servant  or  agent  of 
the  paziners,  and  he  is  not  bound  to  inform  them  of 
the  fact  that  he  has  been  served  with  a  notice :  In  re 
Jameson  ^  Sandys,  Ex  parte  CresstveU  A  Jameson,  8 
MbrreU  278. 

Lord  ESHEB,  M.B. — I  am  of  opinion  that  on  the 
consideration  of  rule  260  as  applied  to  the  facts  of 
this  case  this  appeal  must  be  dismiased.  The  receiver 
here  was  appointed  by  order  of  the  court,  and  that 
being  so,  he  is  the  servant  or  agent  of  the  court,  and 
is  not  in  any  legal  sense  the  servant  of  the  firm.  I 
say  this  for  the  same  reason  that  I  gave  in  the  oaae 
of  Burt  and  Others  v.  BuU.  Then  I  come  to  rule  260. 
[The  learned  judge  then  read  that  rule.]  In  my 
opinion  that  role  clearly  implies  that  the  person 
having  the  control  or  management  of  the  partnership 
business  is  a  person  having  such  control  or  mana^ 
ment  by  the  autiiority  of  the  partners,  and  is  actmg 
as  their  agent  or  servant.  Such  a  receiver  sb  we 
find  in  this  case  does  not  come  within  the  terms  of 
rule  260,  and  I  am  therefore  of  opinion  that  the 
decision  of  the  registrar  was  right,  and  this  appeal 
must  be  dismissed. 

LoFES,  L.J.— I  am  of  the  same  opinion.  The 
material  words  of  rule  260  are  ''if  it  is  served  at 
the  principal  place  of  business  of  the  firm  in  England 
upon  any  person  having  at  the  time  of  service  the 
control  or  management  of  the  partnership  business 
there."  I  think  that  means,  if  it  is  served  upon  any 
person  having  the  control  or  management  of  the 
partnership  for  the  partners.  I  do  not  think  the 
rule  applies  to  a  receiver  who  is  appointed  b^  the 
court,  as  is  this  case,  and  who  is  noC  in  my  opmion, 
an  agent  or  servant  of  the  partners.  The  registrar 
was  right,  and  this  appeal  must  be  dismissed. 

BiGBY,  L.  J. — A  receiver  appointed  by  the  court  is 
most  certainly  not  the  servant  or  agent  of  the  firm, 
although  he  manages  the  business  of  that  firm.  I 
am  not  prepared  to  differ  from  the  judgments  that 
my  learned  brotiiiers  have  delivered,  although  I  think 
there  is  a  good  deal  in  the  appellants'  contention. 
This  appeal  must  be  therefore  dismissed. 

Appeal  dismissed. 

SoUoitors  for  the  appellants,  Kingsbury  &  Tumor. 

Solicitor  for  the  respondents,  George  Coate. 


s,  and  > 
J.)       j 


Aug.  7,  1896. 


App.  Bankruptcy. 

(Lmdley,  Lopes,  " 

Bigby,  L.JJ.] 

In  re  Olabk. 
Ex  parte  Beyer,  Peaoook,  &  Go»  (a.) 

Bankruptcy  —  Bankruptcy  notice  —  Issue  of  notice  -^ 
Foreign  debtor  out  of  fttrisdiction  at  date  of  issue —  . 
SvhseguenJt  return — Service  in  England — Banhruptcy  I 

(a.)  Beported  by  B.  G.  Stillwbll,  Bsq.,  Baixiitei^ 
at-Law. 
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InbbClabx. 


GOTTBT  OF  AFFBAX. 


l(i,  1883  (46  <ft  47  Vvi.  c  52^  «.  4,  <u5-mc<^  1 
(g);  f.  0,  Mii-Mclion  1  (d). 

A  hankfuptey  ncUee  waa  iaeued  under  »edian  4,  m45- 
*^^^^  ^  ikh  of  ^^  Bankrvptoy  Ad^  1883,  against  a 
ddtor  who  tooi  a  foreign  subject  and  ivi  of  the  JwriediC' 
UoHj  and  who,  at  the  date  of  the  issue  of  the  notice,  had 
Mf "  ordinafily  resided  or  had  a  dwdling^houee  or  place 
ofhumeti  in  England  "  within  the  preceding  year.  He 
tdkegmtUf  returned  within  the  Jutnediction,  amd  whilst 
ttere  wat  eerved  wOh  the  hamkruptcy  notice, 

EM,  than  the  issue  of  the  bankrv^picy  notice  was  good, 
wad  amid  mot  hsmimlde. 

39118  was  an  appeal  by  Beyer,  Peaoook,  &  Go,  from 
m  Older  of  Mr.  jEt^gistrar  Gi&id,  setting  aside  a 
bnliuploy  notice. 

Hie  rapellants  were  oreditors  of  the  respondent 
MiiBO  Gtark,  and  on  the  Idth  of  June,  1896,  obtained 
jvdgmsnt  against  him  for  £4,137« 

(a  the  28rd  of  Jnne,  on  the  application  of  the 
appeUants,  a  bonkraptoy  notice  was  issued  against 
tM  debtor  nnder  section  4,  snb-seotion  1  {g)  of  the 
Bnkrnptcy  Act,  1883  (46  &  47  Vict.  o.  52}.  The 
deUor,  a  foreiffn  subject,  at  the  date  of  the  issue  of 
thie  notice,  had  been  residing  abroad  for  more  than 
twdfo  months,  but  on  his  return  to  Tfagland  for  a 
dnr  or  two  the  notice  was  served  upon  him. 

On  the  14th  of  July  the  registrar,  on  the  applica- 
tion of  Uie  debtor,  set  aside  the  notice  on  the  ground 
^  the  debtor  was  a  foreign  subject  and  was  not 
doBudled  in  Kngland  at  the  time  when  the  notice 
vai  ivned,  and  had  not  ordinarily  resided  or  had  a 
dvalfiiig-hoaae  or  place  of  business  in  England  within 
tts  prooeding  year,  and  therefore  the  bankruptcy 
aodoe  ought  not  to  naye  been  issued. 

From  this  order  the  judgment  creditors  appealed. 

7.  WaUe  ChiUy  {fferhert  ChiUy  with  him),  for  the 
qipsllints. — ^The  order  of  tiie  registrar  was  wrong.  A 
bsnhmpioy  notice  cannot  be  set  aside  for  the  reasons 
let  oat  in  section  6,  sub-section  1  {d)  of  the  Act  of 
1883,  although  a  bankruptcy  petition  may  be,  there- 
lore  it  la  no  objection  to  the  yalidiW  of  the  notice  that 
tiis  debtor  was  not  "  domiciled  in  England,  or  within 
s  jsar  before  the  date  of  the  presentation  of  the  peti- 
tion," or  bad  not  "ordinarily  resided  or  had  a 
dveOing-honee  or  place  of  business  in  England."  A 
bsnkmptcy  notice  can  only  be  set  aside  for  the 
WMons  specified  in  section  4,  sub-section  1  {g) — 
laaiely,  that  the  debtor  "  has  a  counter-claim,  set-o£P, 
or  ooos-demaad  which  equals  or  exceeds  the  amount 
oi  the  judgment  debt,  and  which  he  could  not  set  up 
ai  the  action  in  which  the  judgment  was  obtained  "  : 
InrtEasion,  Ex  varU  Dixon,  10  Morrell  111.  The 
serrea  c 


on  the  debtor  on  his  returning 
vitiiin  the  jurisdiction  when  he  became  subject  to  the 
hnokniptcy  law  oi  England. 

Jfntr  MaxkensU,  for  the  respondent. — ^The  notice 
was  had,  and  should  be  set  aside,  because  at  the  time 
it  was  isaoed  the  debtor  was  a  foreign  subject,  and 
was  out  of  the  jurisdiction,  and  was  therefore  not 
aawnahle  to  the  bankruptcylaw  of  England :  Ex  parte 
Moon,  In  re  FaUhfuU,  83  W.  B.  438,  14  a  B.  D.  627 ; 
InreLynet^  Ex  parU  Lester,  41  W.  B.  488»  [1893] 
2  Q.  B.  113.  The  respondent  here  was  not  properly 
■ptahfng  a  debtor.  "  The  word  *  debtor'  must  be 
eonstmed  to  mean  a  debtor  properly  subject  to  the 
laws  of  ThigiMt^i,  and  thus,  it  seems,  should  be  taken 
to  inohide  not  only  "Knglirfi  subjects  and  denizens, 
hoi  abo  foreigners,  pronded  that  in  accordance  with 
■Ktioii6  (1)^  they  are  domioQed  in  England,  or 
havw  withm  a  jear  before  the  presentation  of  the 
patilian  ocdinaiily  resided,  or  had  a  dwellinp^-house 
«r  place  of  boainees  in  England":  see  Wilhams  on 
Baaknntcy,  6th  ed.,  p.  2;  J^  ftarte  Blain,  In  re 
28W.B.884,f2Gh.D.622.    This  case  was 


followed  by  In  re  Peareon,  Exparte  Pearson,  40  W.  B. 
532,  [1892]  2  Q.  B.  263.  The  respondent  could  not 
commit  an  act  of  bankruptcy  by  not  complying  with 
the  notice,  as  at  the  tune  it  was  issued  he  was  a 
foreigner  and  out  of  the  jurisdiction. 

Herbert  ChiUy  replied. 

LiNDLBY,  L.J. — In  this  case  I  think  the  point  taken 
by  Mr.  Ohitty  is  a  good  one.  The  question  here  arises 
on  the  construction  of  section  4,  sub-section  1  {g\,  of 
the  Bankruptcy  Act,  1883.  Fizial  judgment  was  here 
obtained  by  tiie  creditors  for  £4,137  against  dark, 
and  therefore  he  was  dearly  a  "  debtor."  A  bank- 
ruptcy notice  was  then  issued.  On  the  23rd  of  June 
dark  came  back  to  this  country  and  then  became 
liable  to  be  proceeded  against  under  the  English 
bankruptcy  laws,  and  in  fact  on  that  same  day  was 
served  with  a  bankruptcy  notice  in  respect  of  the 
judgment  debt. 

It  is  now  said  that  dark  was  not  a  ''debtor" 
within  the  meaning  of  section  4  when  the  notice  was 
issued  because  he  was  then  a  foreigner  out  of  the 
jurisdiction,  and  therefore  the  notice  ought  not  to 
have  been  issued,  and  the  question  we  have  to  decide 
is  whether  such  notice  was  in  any  way  wronglv 
issued.  I  do  not  think  the  cases  cited  quite  touch 
this  point.  It  is  contended  that  the  notice  is  bad 
because  it  was  issued  whilst  the  debtor  was  not  in 
this  country,  but  I  think  if  we  were  to  hold  it  bad  on 
that  ground  we  diould  be  putting  a  very  narrow 
interpretation  on  the  Act.  I  think  the  notice  was  a 
good  one,  and  that  it  is  immaterial  whether  the  debtor 
was  sul^ect  to  the  English  bankruptcy  law  when  it 
was  issued,  for  he  was  clearly  subject  to  it  when  the 
notice  was  served  upon  him.  Therefore,  it  appears  to 
me  tihat  the  notice  is  valid  and  that  the  point  taken 
on  behalf  of  the  appellants  is  a  good  one,iuid  the 
appeal  should  be  allowed. 

LoFBS,  L.  J.— I  think  section  4  should  be  looked  at 
apart  from  and  independentiy  of  the  provisions  con- 
tained in  section  6,  sub-section  1  (cQ.  In  my  opinion 
this  case  dearly  comes  within  the  terms  and  meaning 
of  section  4.  The  respondent  is  dearly  a  debtor,  for 
a  judgment  was  obtained  against  him.  He  comes  to 
tms  country  and  thus  becomes  a  debtor  subject  to  tiie 
English  bankruptcy  laws.  He  then  had  a  notice 
served  upon  him,  and  I  am  of  opinion  that  this  was  a 
good  service.  But  the  point  is  taken  that  the  notice 
was  issued  before  he  returned  to  this  oountnr,  and 
that  it  is  therefore  not  valid.  I  do  not  think  that 
important  This  seems  analo^^ous  to  the  ordinary  case 
of  a  writ  of  summons,  which  is  often  issued  whilst  the 
defendant  is  out  of  the  jurisdiction,  and  is  afterwards 
served  when  he  comes  within  the  jurisdiction. 

I  think  this  bankruptcy  notice  was  a  good  one, 
and  ought  not  to  have  Deen  set  aside. 

BiGBY,  L.  J. — I  am  of  the  same  opinion.  A  debtor 
is  not  affected  merdy  by  the  issuing  of  a  bankruptcy 
notice ;  it  is  the  service  of  such  notice  on  him  that 
affwts  him,  and  for  that  reason  in  section  4,  sub- 
section 1  (g),  nothing  is  said  about  the  issue,  but 
only  the  service  of  the  notice  is  provided  for.  The 
important  fact  that  brings  a  man  within  the  provi- 
sions of  the  bankruptcy  law  is  the  service  of  the 
bankruptcy  notice. 

The  respondent  was  served  with  the  notice  while 
he  was  in  JSng^land  and  subject  to  the  English  law, 
and  therefore  it  seems  to  me  that  both  the  issue  and 
the  service  of  the  notice  were  good,  and  the  appeal 
must  therefore  be  allowed. 

Appeal  allowed. 

Solidtors  for  the  appdlants,  Pritchard,  Englefidd, 
ik  Co,,  for  cT.  Leigh,  Mandiester. 

Solidtors  for  the  xespondent,  HarwoodA  Stephenson. 
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In  re  Metbiok. 
MXYBIOK  V.  Habgbbaybs.  (a.) 

Inland  revenue-^Egtate  duty — BetUemeni — ApparHofi' 
ment—Finanoe  Ady  1894  (67  <fc  58  Fict.  c.  30),  m. 
6-9,  14. 

A  bMot  hy  a  vol/unJtary  tetUement  in  1881  directed  the 
trmteea  in  certain  events  to  set  aside  various  sums  out  of 
the  trust  funds  in  tJieir  hands  for  the  hen^  of  the 
settlor^s  daugJUerSf  to  he  held  on  trusts  subsegiuently 
declared.  On  the  respective  marriages  of  his  daughters 
these  sums  were  settled  upon  them.  The  plainiijf  was  the 
trustee  of  the  voluntary  settlement^  and  was  also  the 
residuary  legatee  and  executor  of  the  settlor.  On  the 
settlor*  s  death  Tie  had  paid  the  estate  duty  on  the  whole  of 
the  funds  comprised  in  the  voluntary  settlement. 

Heldf  that  he  was  entitled  to  recover  from  the  persons 
taking  the  heneftt  of  the  various  settled  sums  a  propor^ 
tionate  amount  of  the  duty  paid. 

QxuaxoaDa. 

Bj  a  Tolimtary  aetileinent  dated  the  4th  of 
Apnlf  1881,  made  between  the  settlor,  Sir  Gborge 
Meyridk,  and  his  wife.  Lady  Fanny  T.  G.  Mey- 
lidk,  the  settlor,  after  redting  that  certain  seoori- 
ties  had  been  assigned  into  his  wife's  name  as 
tmstee  of  the  said  settlement,  assigned  to  her  also 
as  tmstee  the  moneys  reooTeraole  on  certain 
polioies  of  assurance  and  a  sun  of  bank  annuities  to 
be  held  on  the  trusts  declared  therein,  which,  inter 
a2ta,  were  as  follow :  To  pay  the  income  to  the  settlor 
for  life,  and  after  his  death  to  raise  £2,000  and  pay 
that  smn  clear  of  all  deductions  except  succession  duty 
to  the  trustees  of  the  marriage  settlement  of  his  eldest 
daughter,  Mrs.  I^>encer,  and  subject  thereto  to  pay  the 
income  of  the  trust  funds  to  Lady  Mejnck  for 
her  life.  G?he  settlement  also  contained  the  following 
directions :  "  And  it  is  herel^  agreed  and  dedar^ 
that  from  and  after  the  occurrence  of  whichever  of 
the  three  events  next  hereinafter  mentioned  shall 
first  happen,  that  is  to  say :  First,  the  death  of  the 
said  Sir  Qeorse  Meyrick  if  the  said  Olara  Tapps 
Gervis  Meyri(£  shall  have  married  in  his  lifetime ; 
second,  the  marriage  of  the  said  Clara  Tapps  Gervis 
Meyrick  after  the  death  of  the  said  Sir  G.  Meyrick^ 
third,  the  death  of  the  survivor  of  the  said  Sir  G. 
Meyrick  and  the  said  Dame  Fanny  T.  G.  Meyrick, 
the  said  trustees  or  trustee  shall  appropriate  a  part  of 
the  trust  premises  amounting  at  tbe  time  of  appro- 
priation to  the  value  of  £27,000,  which  said  part  so 
appropriated  and  the  investments  representing  the 
same  are  hereinafter  called  the  first  trust  fund,  and 
shall  hold  the  first  trust  fund  in  the  trusts  and  with 
and  subject  to  the  powers  and  provisions  hereinafter 
declared  and  contained  concerning  the  same ;  and  it  is 
hereby  agreed  and  dedared  that  from  and  after  the 
occurrence  of  whichever  of  the  three  events  next 
hereinafter  mentioned  shall  first  happen,  that  is  to 
say :  First  the  death  of  the  said  Sir  George  Meyrick 
if  the  said  Fanny  T.  G.  Meyrick  shall  have  married 
in  his  lifetime;  second,  the  marriage  of  the  said 
Fanny  T.  G.  Meyrick  after  the  death  of  the  said  Sir 
G.  Meyrick ;  third,  the  death  of  the  survivor  of  the 
said  Sir  G.  Meyrick  and  Dame  Fanny  T.  G.  Meyridc, 
the  said  trustees  or  trustee  shall  appropriate  another 
part  of  the  said  trust  premises  amounting  in  value  at 
the  time  of  appropriation  to  the  sum  of  £27,000, 

(a.)  Beported  by  Ralegh  B.  Phillpottb,  Esq., 
Barrister*at-Law. 


which  said  part  so  appropriated  and  the  investmaiti 
representing  the  same  are  hereinafter  called  the 
second  trust  fimd,  on  the  trusts  and  with  a  subject  to 
the  powers  and  provisions  hereinafter  dedared  and 
contained  concermng  the  same." 

The  settlor  reserved  a  power  of  revocation  and  new 
appointment.  Under  these  powers  various  sums  were 
appointed  from  time  to  time,  about  £15,000  to  the 
settlor  himsdf  and  £2,000  to  the  defendant  Julia 
Fulford.  On  theintended  marriage  of  his  daughter 
Fanny,  Mrs.  Douglas,  in  1891,  the  settlor  irrevocably 
appointed  that  from  and  after  his  death,  if  the  m- 
tended  marriage  should  take  place  in  his  lifetime 
(which  happened),  the  trustees  of  the  voluntary 
settlement  should  hold  the  second  trust  fund  of 
£27,000  in  trust  for  Mrs.  Douglas  absolutdy.  On 
the  marriage  of  Mrs.  Nugent  in  1895  the  settlor  con- 
firmed the  trust  for  appropriation  of  the  first  trust 
fund  contained  in  the  settlement  and  rdeased  his 
power  of  revocation,  but  made  no  fresh  appointment 
as  in  the  case  of  Mrs.  Douglas.  In  consequence  of 
other  directions  given  by  the  settlor  this  nrst  trust 
fund  had  been  reduced  to  a  sum  of  £24,127  7s.  By  a 
deed  of  appointment  dated  the  8th  of  August,  1895, 
the  settlor  irrevocably  appointed  to  his  daughter  Mvb. 
Spencer  out  of  the  said  trust  funds  for  her  separate 
use  the  sum  of  £3,000,  uid  rdeased  his  power  of 
revocation  so  &r  as  regards  the  said  sum. 

Lady  Meyrick  died  in  1892,  the  settbr  died  in 
March,  1896.  The  plaintiff,  the  present  baronet,  Sir 
George  Augustus  D^yridc,  was  the  sole  executor  of 
his  mother,  and,  as  sudi,  trustee  of  the  voluntary 
settlement  of  1881.  He  was  also  one  of  the  trustees 
of  the  rei^>ective  marriage  settlements  of  each  of  his 
three  sisters;  he  was  also  executor  and  residuary 
legatee  under  the  will  of  the  settlor. 

The  total  amount  of  the  trust  funds  in  the  volun- 
tary settlement  was  £80,486  4s.  2d.,  and  in  the  events 
which  happened  a  residue  of  about  £21,700  fell  into 
the  estate  of  the  settlor.  The  estate  duty  in  respect 
of  the  £80,486  4s.  2d.,  amounting  to  £6,054  ISs.  6d., 
was  paid  by  the  plaintiff. 

The  defendants  were  the  other  trustees  of  the 
respective  marriage  settlements  of  the  eettior's 
daughters— Miss  Fulf ord,  an  appointee,  and  the 
ddest  daughter,  Mrs.  Spencer. 

The  chief  question  raised  by  the  plaintiff  in  his 
summons  was  whether  the  estate  duty,  whioh  became 
payable  under  the  Finance  Act,  1894,  upon  the  death 
of  Sir  George  Meyrick  on  the  7th  of  JMGuxih,  1896,  in 
respect  of  fmids  hdd  upon  the  trusts  of  the  aettlement 
of  the  4th  of  April,  1881,  ouffht  to  be  paid  entirdy 
out  of  the  residue  of  such  funds,  or  divided  rateably 
between  the  sum  of  £2,000,  payable  to  the  plaintiff 
and  otiiers  as  trustees  of  l&s.  Spencer's  settlement; 
the  sum  of  £24,427  7s.,  payable  to  the  trustees  of  Mrs. 
Nugent's  settiement ;  the  sum  of  £27,000,  payable  to 
the  trustees  of  Mrs.  Douglas's  settlement ;  the  warn  of 
£2,000,  payable  to  the  defendant.  Miss  Fulford ;  and 
the  sum  of  £3,000,  payable  to  the  defendanty  Mrs. 
Spencer,  respectivdy. 

Byrne,  Q.O,,  and  Jason  BmOh,  for  the  plaintifL-- 
Under  section  8  of  the  Finance  Act,  sub-aeotian  4,  the 
plaintiff  is  required  to  pay  duty  as  trustee  of  the  volun- 
tary eettiement,  because  the  executor  is  not  acoount- 
able  in  respect  of  such  property.  Then  under  eeotioii 
14,  sub-section  1,  he  may  deduct  from  the  vdiole 
fund  a  sum  suffident  to  make  a  rateable  proportioa; 
between  the  various  funds.  If  different  persona  ha<i 
been  trustee  of  the  settiement  and  executor  of  the 
late  Sir  George  Meyrick  this  question  would  not  have 
arisen.  By  section  14  the  duty  would  httve  beett 
charged  rateably.  Or  if  under  section  6,  sub-aeotion  2, 
the  plaintiff  as  executor  had  paid  the  eotete  dntf ^ 
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tlun  1»  oonld  have  reoovered   the    amotint   under 
Motion  9,  sob-eeotioii  4,  or  have  raised  the  som  in  the 
niimer  indicated  by  section  9,  snb-seotion  6. 
They  referred  to  In  re  OounUaa  Or/ord,  44  W.  E. 

385,  [1896]  1  Oh.  267. 

i^iriwfl,  O.a,  and  J,  Atukn-Cartmea,  for  the 
difandantB,  the  other  tmstees  of  Mrs.  Nugent's 
le^MMnt— The  intention  of  the  settlor  was  to  settle 
ft  dflomtesnm  clear  of  deductions  on  each  daughter. 
The  rams  mentioned  are  in  the  nature  of  charges  on 
theproper^.  The  executor,  under  sections  1  and  2, 
uftoooontable  for  the  whole  duty,  and  these  charges 
bang  Tolmituy  inoumbranoes  are  not  within  the 
exewtians  of  section  7,  sub-section  1,  but,  according 
to  the  decision  in  In  re  Gray,  44  W.  E.  406,  [1896]  1 
(9l  820,  must  be  borne  by  the  executor,  and  he 
««nwt  zeoorer  under  section  14,  sub-section  1. 

FmwM,  Q.C.,  and  F.  L.  WrigM,  for  other  defend- 

.  Chutt,  J.— The  late  Sir  Qeozge  Meyrick  executed 
ml881s settlement.  His  death  took  place  in  1896. 
ogeuhig  of  the  property  comprised  in  me  settlemeu  t, 
mnwndmmibersit  was  £80,000  odd.  He  reserved 
povv  of  revocation,  which  he  from  time  to  time 
ttociied  and  to  a  oertain  extent  also  released.  At 
oe  time  of  his  death  the  power  of  revocation  had 
hen  altogether  extinguished,  and  was  at  an  end. 
uoeaie  two  settlements  to  be  found  in  this  docu- 
Mt  of  Boms  of  £27,000  in  favour  of  two  daughters, 
wnm,  however,  was  reduced,  and  properly 
ndooed,  nnder  the  powers  to  which  I  have  shortly 
Jw«»d,byarGeoi^himself,  toa  sum  of  £24,427. 
Oe  CoamisBioners  of  Inland  Eevenue  have  received 
fan  St  George's  executor  the  estate  duty  upon  the 
Mwty  wh]i£  Sir  Qeorge  himself  was  competent  to 
mot»  of,  and  also  upon  this  settled  fund  of  £80,000. 
Ihe  wttlflment,  kowever,  did  not  bind  in  favour  of 
ote  penoDs  the  whole  of  the  £80,000,  but,  asain 
neiking  in  ronnd  numbers,  there  was  a  sum  of  about 
^000  which  Sir  Gteorge  was  competent  to  dispose 
of  It  the  time  of  his  death.  ^^ 

.  ThequBstion  raised  by  the  executor  of  Sir  Qeorge 
!»^«>t  he  is  entitled  to  receive  from  the  persons 
atevBted  nnder  the  settlement  of  that  £20,000  and 
ulfOOO  odd  and  also  from  others — and  there  are 
"Miaiy  pointi  of  that  which  I  will  mention 
pnnDtl]r,  Ideal  only  now  with  those  two  supis— 
«be  is  entitled  to  receive  from  them  a  rateable 
raortion  of  what  he  has  paid. 

IftiBin^ortant  at  the  outset,  having  regard  to  the 
t^pananis  that  I  have  listened  to,  to  determine 
'nnately  what  was  the  nature  of  the  settlement  in 
^pEd  to  the  sums  of  £27,000  and  £24,000  odd.  I 
irniB  oslj  been  speaking  of  that  at  the  present 
ttonait  m  a  general  way.  The  property  comprised 
a  thB  BsttleBnent  included  policies  which  would  be 
SipUe  on  the  death  of  Sir  GkKnge,  and  would  be 
f^abfe  of  course  in  money,  and  it  comprised  divers 
ote  stocks  and  securities  which  are  mentioned, 
^dadaotion  is  this:  that  after  the  occurrence  of 
^Hbevar  of  three  events  mentioned  first  happena— 
mil  to  say,  the  death  of  Sir  Qeorge,  if  a  daughter 
>wl  he  manied,  and  manied  in  his  lifetime; 
Mttfly,  the  marriage  of  that  daughter  after  his 
ytt;  and  thirdly,  the  death  of  the  survivor  of  Sir 
«m  and  his  wife  (I  stay  here  to  mention  that  his 
vn  is  the  aole  trustee  in  this  settiement,  and  the 
cvwt  whioh  did  happen  in  which  this  became  binding 
]»■  the  dflUh  of  Sir  Qeorge  himself,  who  survived  his 
^>  than  the  trustee  or  trustees  of  the  settiement 
**  to  *Ppropiiate  a  part  of  the  trust  premises 
•■«tiM  at  the  time  of  the  appropriation  to  the 
^M*  ol  ^,000,  whioh  are  set  apart  or  appropriated 


and  are  called  the  trust  fund,  and  to  hold  the  trust 
fund  on  the  trusts  whioh  are  presentiy  declared. 
That  is  a  settiement  in  favour  of  one  of  the  daugh- 
ters, and  the  other  is  in  substantially  similar  terms. 

Now,  I  am  told  that  there  is  by  virtue  of  this 
clause  and  the  subsequent  trusts  a  clear  charge  of 
£27,000  upon  the  general  trust  fund.  In  my  opmion 
that  is  not  a  correct  description  of  this  portion  of  the 
deed.  Had  the  deed  stated,  as  it  might  under  the 
will,  an  appropriation  on  the  face  of  it  of  £27,000, 
part  of  the  mvestments  to  answer  this  settiement,  it 
would  have  been  a  complete  substantive  settiement  at 
the  time.  That  was  vei^  properly  admitted  by  Mr. 
Farwell,  if  not  also  by  mr,  Gairtmell.  But  it  is  said 
to  be  a  charge  or  incumbrance  upon  the  whole 
property,  because  the  appropriation  was  not  to  be 
made,  as  I  understand  the  argument,  till  after  the 
death  of  Sir  Qeorge  in  the  events  which  have 
happened.  Sir  Ghsorge  had  no  power  to  pay  off  the 
£27,000,  and  Sir  Qeorge  had  no  voice  in  the  appro- 
priation. It  was  the  duty  of  the  trustee  of  the 
settiement  to  mi^e  tlie  appropriation,  and  I  am 
unable  to  find  any  distinction  between  this  actual  case 
and  the  supposed  case  of  there  being  a  schedule  to 
the  deed  itself,  showing  what  trust  funds  were 
settied  to  the  trust  of  £27,000.  To  my  mind  it  is  just 
the  same.  The  appropriation  had  to  be  made  on  the 
death  of  Sir  Qeorge  by  tiie  trustees  for  the  time 
being.  It  was  not  a  charge  on  any  part  of  the  trust 
estate  in  the  proper  sense  of  the  term,  nor  an  incum- 
brance. As  I  have  said,  there  is  no  power  to  redeem, 
for  Sir  Qeorge  could  not  have  offered  £27,000,  nor 
could  his  executors  have  offered  £27,000  to  the  trustee 
of  this  settiement.  There  may  not  be  very  much 
difference  between  receiving  the  sum  in  money,  and 
money,  of  course,  being  part  of  the  p^eneral  settie- 
ment fund,  could  have  been  appropriated,  but  the 
trustee  was  to  make  the  appropriation  out  of  the 
property  comprised  in  the  settlement. 

I  hold  tiieref  ore  that  this  is  not  a  charge  or  incum- 
brance, but  in  tiie  event  it  was  a  substantive  settie- 
ment. Consequentiy,  it  does  not  fall  within  the  7th 
section  of  the  Act,  though  it  was  a  voluntary  instru- 
ment at  the  time  it  was  made. 

In  regard  to  the  surnlus  of  the  fund,  or  what  is 
termed  the  residue,  that  was  property  which  Sir 
Gfeorge  was  competent  to  dispose  of  at  the  time  of  his 
deat^  and  which  he  has  disposed  of  by  appointing  an 
executor  and  otherwise  by  his  will.  Of  course  his  estate 
will  have  to  bear  the  rateable  proportion  of  the  estate 
duly  attributable  to  the  £20,000,  or  whatever  the 
exact  sum  may  be.  There  was  some  question  raised 
whetiier  this  wasproperty  passing  on  the  death  of 
the  deceased,  well,  of  course  it  was,  I  have  not 
mentioned  it  before,  but  it  has  been  in  my  mind. 
The  whole  of  the  property  comjirised  in  the  settie- 
ment— that  is  to  say,  the  settiement  of  the  £80,000  was 
subject  to  the  life  interest  of  Sir  Qeorge,  which  is 
determined  at  his  death  and  without  ^ing  into 
any  particular  parts  of  the  Finance  Act  whiohl  think 
it  IS  quite  unnecessary  to  do,  it  is  plain  that  this  was 
property  passing  on  the  death  of  Sir  Qeorge.  No 
question  is  raised  as  to  its  being— the  whole  of  the 
£80,000— liable  for  duly. 

Perhaps  it  is  right  in  deference  to  the  argument 
just  to  travel  very  shortiy  through  some  of  the  lead- 
ing sections  bearmg  on  the  point.  Section  6^  sub- 
section 2,  says :  "  The  executor  of  the  deceased  shall 
pay  the  estate  duty  in  respect  of  all  personal  property 
(wheresoever  situate)  of  which  the  deceased  was  com- 
petent to  dispose  at  nis  death  on  delivering  the  Inland 
Eevenue  affidavit,  and  may  pay  in  like  manner  the 
estate  duty  in  respect  of  any  other  property  passing 
on  such  death,  wnioh  by  virtue  of  any  testamentary 
diflposition  of  the  deceased,  is  nnder  the  control  of  thie 
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executor;  or,  in  the  case  of  propertv  not  under  his 
control,  li  the  persons  accountable  for  the  duty  in 
respect  thereof  request  him  to  make  such  payment." 

Now  it  turned  out  that  Sir  George's  executor,  the 
present  plaintiff,  was  executor  of  his  mother,  and  also 
trustee  of  the  settlement;  but  this  section  in  the 
earlier  part  of  it  relates  to  tiie  plaintiff  in  his  character 
of  executor  of  Sir  George,  It  was  argued  that  bv 
virtue  of  the  testamentary  disposition  ox  the  deceased 
the  whole  of  this  £80,000  was  under  the  control  of 
the  plaintiff  as  executor  of  Sir  G^rge.  That  in  mv 
opimon  is  an  argument  which  cannot  be  sustained. 
It  was  under  his  control  as  trustee  of  the  setUonent, 
for  being  executor  of  the  mother  he  had  accepted  the 
trusts,  as  he  was  entitled  to  do,  of  the  settlement 
himself.  Then,  in  the  case  of  property  not  under  his 
control,  which  plainly  means  under  his  control  as 
executor  of  the  deceased  person,  "if  the  persons 
accountable  for  the  duty  in  respect  thereof  request 
him  to  make  such  payment."  Now,  as  trustee, 
he  was  one  of  those  persons,  and  he  did  pay  &e 
duty.  I  need  hardly  say  that  he  paid  the  duty  on 
the  whole  rightly,  and  as  for  the  request  it  was  the 
lequest  which  he  ixnpliedly  nuide  ta  himself  in  the  one 
character  of  trustee  to  himself  as  executor  of  the 


Then  section  8,  sub-sections  8  and  4,  have  a  bear- 
ing. "  The  executor  of  the  deceased  shall,  to  the 
beet  of  his  knowledge  and  belief,  specify  in  appro- 
priate accounts  annexed  to  the  Xidand  Bevenue 
affidavit  all  the  property  in  respect  of  which  estate 
dul^  is  payable  upon  the  death  of  the  deceased,  and 
shaU  be  accountable  for  the  estate  duty  in  respect  of 
all  personal  property  wheresoever  situate  of  wmdh  the 
deceased  was  competent  to  diq>ose  at  his  death." 
That  would  include  the  balance  of  the  £80,000,  which 
has  been  termed  in  the  argument  the  "  sum  of  about 
£20,000  "  ;  but  shall  not  be  liable  for  any  duty  in 
excess  of  liie  assets  which  he  has  received  as  executor, 
or  might,  but  for  his  own  neglect  or  default,  have 
received.  Then  the  4th  sub-section  is :  '<  Where 
property  {Mwses  on  the  death  of  the  deceased,  uid  his 
executor  is  not  accountable  for  the  estate  duty  in 
respect  of  such  property";  that  in  my  opinion 
applies  to  the  £60,000,  part  of  the  £80,000 ;  he  was 
not  accountable  as  executor  for  the  estate  duty  in 
respect  of  that  property,  l^en  the  section  goes 
on,  "Every  person  to  whom  any  property  so 
passes  for  any  benefldal  interest  in  possession,  and 
also  to  the  extent  of  the  property  actually  received 
or  disposed  of  by  him,  every  trustee,"  and  so 
forth,  shall  be  accountable  for  the  estate  duty.  He 
was  accountable  in  his  character  of  trustee  of  the 
settlement  for  at  least  the  £60,000,  if  not  for  the 
whole  £80,000.  It  is  not  necessary  to  say  anything 
more  about  the  £20,000,  because  there  is  no  question 
between  the  parties  about  that  sum. 

Then  section  9,  sub-sections  4  and  5,  were  referred 
to:  "If  the  rateable  part  of  the  estate  duty  in 
respect  of  any  property  is  paid  by  the  executor  it 
shall,  where  occasion  inquires,  be  repaid  to  him  by 
the  trustees  or  owners  of  the  property."  That  is  to 
say,  that  section  applies  to  the  plaintiff  in  his 
character  of  trustee  of  the  settlement.  I  need  not 
read  the  rest  of  the  sub-section,  for  it  affects  real 
estate.  Then  the  6th  sub-section  is :  "  A  person 
authorized  or  required  to  pav  the  estate  duty  in 
respect  of  any  property  shall,  for  the  purpose  of  pay- 
ing the  dulj  or  raising  the  amount  of  the  duty  when 
already  paid,  have  power,  whether  the  property  is 
or  is  not  vested  in  hun,  to  raise  the  amount  of  such 
du^." 

The  14th  section,  sub-section  1,  was  also  referred 
to :"  In  the  case  of  property  which  does  not  pass  to 
the  exeoator  as  sodh"— that  is  here  the  £So»000» 


apart  from  any  question  about  the  £20,000— "sn 
amount  equal  to  the  proper  rateable  part  of  the  eetsto 
dul^  may  be  recovered  by  the  person  who,  bemg 
authorized  "—now,' as  executor  he  was  authorized  to 
pay—"  or  required  to  pay  the  estate  duty  in  respect 
of  any  property,  has  paid  such  duty  from  the 
person  entiued  to  any  sum  charged  on  such  pro- 
perty?" 

Those  arethemain  sections  relied  upon.    Out  of 
deference  to  the  argument  I  have  travelled  thronjg^ 
them.    There  is  one  which  I  have  to  meotUmwhibh 
was  ralied  upon  by  the  defendantsin  the  action.  That 
is  section    7,  sub-section    1,  particularly  the  part 
under  letter  (a) :    "In  determining  the  value  of  an 
estate  for  the  purpose  of  estate  duty,  allowance  shall 
be  made  for  reasonable  funeral  expenses,  and  for 
debts  and  incumbrances,  but  an  allowance  shall  not 
be  made"— now,  it  was  said  for  the  defendants  that 
the  case  falls  within  this  part  of  the  7th  aaatini 
"for  debts  incurred  by  the  deceased  "—there  was  no 
debt  hereby  the  deceased— "or  incumbrances  created 
by  a  disposition  made  by  the  deceased  unless  snbh 
debts  or  inoumlnrances  were  incurred  or  created  hand 
fide  for  fuU   consideration    in   money  or  money's 
worth."    I  need  not  read  the  rest.     I  have  disposed 
oi  the  argument  on  that  point  by  the  earlier  partof 
this  judgment,  in  which  I  have  held  that  on  the  facts 
and  on  &e  true  effect  of  the  settlement  the  sums  of 
£27,000  and  £24,400  were  not  charges  and  were  not 
incumbrances,  but   were  actual   substantive  settle- 
ments, in  the  events  which  happened,  of  seooritiss  or 
investments  equivalent  in  money  to  the  two  sums  I 
have  mentioned. 

That  disposes  of  the  case,  except  that  there  are 
some  two  or  three  subordinate  points.  Mr.  Byrne 
admits  that,  in  regard  to  one,  there  are  words  in  the 
settlement  itself  which  show  that  the  sum  is  to  be  a 
free  sum  and  to  be  exempt  from  any  such  charse  as 
the  Legislature  might,  by  any  subsequent  Act  of  Fio*- 
liament,  think  fit  to  impose.  There  will  be  an  excep- 
tion tothat.  Withregard  to  other  smaller  sums  no 
counsel  has  appeared  to  arf^e  it.  They  seem  entirely 
to  stand  on  the  same  f ootmg  as  the  two  large  soms 
of  £27,000  and  £24,400  odd.  My  answer  to  the 
question  will  be  the  same  as  with  reference  to  tiie 
£27,000  and  £24,000  odd. 

Counsel  for  the  defendants  were  good  enooa^  to 
argue  that  on  reading  the  settlement  I  ahouldfind 
the  intention,  on  the  part  of  the  settlory  that  tbi 
£27,000  and  £24,400  odd  were  given  in  prioritj  aal 
given  in  such  a  manner  as  to  oe  exempt  from  the 
mddence  of  this  tax.  I  need  hardjy  obcierve  thatthl 
settlor  had  no  prophetic  spirit,  de  did  not  f  oresaa 
the  passing  of  tnis  Finance  Act.  There  are  no  worfl^ 
pointing  to  this  Act  or  any  such  Ajot,  and  there  ai^ 
no  words  whatever  that  would  [justify  me  in  boldntf 
these  sums  to  be  exempt.  The  settlor  did  not  fareMJ 
the  coming  of  this  great  Act  of  Parliament ;  and  iM 
Act  of  Parliament  applies  of  its  own  foroe  for  m 
reasons  that  I  have  mentioned  to  the  various  interei(^ 
that  were  taken  under  the  settlement. 

The  result  tiieref  ore  is  that  I  answer  the  qnestiov 
in  favour  of  the  plaintiff  with  refereswe  to  ik 
£27,000  and  the  £24,400   odd  and  the  other  tli 
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Fattlx  v.  Hobiobboox.  (a.) 


CMracf — Delivery  eu  eaoroti;— J^vidanoe  <o  ^Aou;  no 
contract 

Where  an  ugnanmi  fw  a  Uaee  had  heen  Hgned  hy  the 
Mntiff^  and  woe  mbeequenUy  signed  hy  the  drfendant, 
hidnoiinihe preeence efikeplainUff,  w\d  the  de/endamt 
tuieemieuUy  never  delivered  the  mgreement  to  the  joiaintiff. 

Had,  that  evidence  might  he  mhmited  to  show  that 
there  looa  no  true  animnB  oantrahendi   between   ths 


Pym  9.  Onupbell,  ^  W.  B.  628,  ^  E.  A  B.  37t>, 
fiOmoed. 


The  qnestum  inthiB  case  was  whether  an  agreement 
ior  a  kaae,  which  had  been  signed  by  the  defendant, 
bat  never  delivered,  shoold  be  treated  as  an  escrow  to 
be  dfliivmed  npon  a  condition,  or  whether  there  was 
in  mfi^  no  contract  at  all  between  the  parties. 

Hie  facts  were  as  follow:  On  the  2l8t  of 
Sflptomber,  1896,  Brown,  a  derk  of  a  house  agent  in 
nose  hands  the  defendant  had  placed  a  leasehold 
honse  to  pzocore  a  tenant,  wrote  to  the  defendant 
fliat  he  had  a  bond  fide  offer  for  the  house,  and  asked 
far  information  as  to  what  he  was  to  say  in  reply. 
The  name  of  the  tenant  was  not  mentioned  in  tms 
letter. 

On  Hie  23rd  of  fihsptember  the  defendant  told  his 
sofieitocs,  MesBrs.  Kisbet  &  Co.,  of  the  offer,  and  said 
he  would  arrange  a  meeting  between  them  and  the 
pmosed  tenant. 

He  afterwards  saw  Brown,  and  directed  him  to 
Biaage  the  meeting. 

(ki  the  24th  the  plaintiff,  her  brother,  and  Brown 
eaDed  at  Messrs.  Nisbet's.  An  agreement  which  had 
been  prepared  was  shown  to  them,  and  signed  by 
fte  uSuntiff^  The  agreement  was  then  handed  to 
Mr.  Misbet,  who  stated  in  his  evidence  that  it  was 
his  invamble  costom  to  tell  an  intending  tenant  on 
SDch  oooasion  that  be  mnst  satisfy  the  landlord  of  his 
reiponsibifity,  thongb  he  conld  not  recollect  what 
happened  at  this  particalar  interview.  The  signed 
duSuaent  remained  with  Mr.  Nisbet.  Sabseqnently 
Brown  asked  leave  to  bring  it  to  the  defendant, 
atid  penmasion  was  given. 

TSb  defendant,  according  to  his  evidence,  de- 
aaned  when  be  saw  that  the  tenant  was  to  be 
a  kdy,  and  signed  without  intending  to  let  the 
pnperty.    He  kept  the  signed  document  in  his  own 


Hie  next  morning  he  went  to  the  house  agents, 

"^  —  be  saw  the  plaintiff's  brother.    There  was  some 

flsflnpaaej  as  to  what  took  place  at  this  interview. 

Ike  amndaat,  however,  in  tbe  course  of  it  asked 

wWher  two  directors  of  the  Ligbting  Corporation, 

oi  wlncli   tJie   defendant's  brouer   was   manager, 

wmld  not  join  as  seoniity,  and  two  names  were 

wntfesn  down  on  a  piece  of  paper,  which,  however, 

waa  loai  before  the  tnal  of  the  action.  The  defendant 

IbsB  went  en  and  banded  the  agreement  and  piece 

si  paper  to  Mr.  Nisbet,  telling  him  be  was  not  to 

snaBpfate  tQl  be  had  the  names  joined  as  security. 

Aera  was  subsequentlv  considerable  correspondence, 

and  nttbnatsly  the  defendant  broke  off  negotiations 

I      »d  granted  a  lease  of  the  house  to  another  person. 

The  piaintiff  then  brought  an  action  dauning  specific 

YtttenwDoe  or  damages. 

At  tha  trial  damages  only  were  sought. 

l«-)  S«pQKted  by  J.  I.  SuBiJiro,  Esq.,  Banister- 


Brown  had  absconded  before  the  trial,  and  could 
not  be  found. 

Chrmaine,  for  the  plaintiff,  having  opened  the  case, 

OraJiam  HastingSy  Q.C.^  and  Tounaer,  for  the 
defendant. — ^There  is  no  contract  at  all.  Yon  can 
have  no  agreement  tiU  the  contract  has  been  signed 
and  delivered  up  to  the  opposite  side.  They  referred 
to  :  Fumese  v.  Meek,  27  L.  J.  Ex.  34,  6  W.  E. 
Dig.  44;  Fym  v.  Campbell,  4  W.  E.  528,  6  E.  &  B. 
370 ;  Gudgen  v.  Baseett,  6  W.  E.  47,  6  E.  &  B.  986. 

Chrmaine,  in  reply.— Pym  v.  Campbell  and  Gudgen 
V.  Baeeett  are  really  in  my  favour.  The  defendant  is 
endeavouring  to  import  by  parol  evidence  a  condition 
which  contradicts  the  whole  document,  WdUie  v. 
JAttd,  10  W.  E.  192,  11  C.  B.  N.  8.  368,  is  conclusive 
on  this  poini.  [SriBLiNa,  J.— The  question  is.  Was 
there  a  contract  made  P]  I  submit  tnere  was.  Doe 
d.  Gamona  v.  Knight,  5  B.  &  0.  671,  applies.  [Stib- 
LINO,  J.,  referred  to  Bowker  v*  Bttrdekm,  11  M.  &  W. 
128.]  The  defendant  cannot  say  that  it  was  a  con- 
tract, but  that  he  intended  co  suspend  its  openrtton 
by  imposing  a  condition  at  variance  with  the  contract. 
In  re  Mot/U,  41  W.  E.  81,  [1893]  1  Gh.  84.  There  is 
nothing  m  the  evidence  to  show  that  the  defendant 
did  not  mean  to  sign  the  contract  in  the  form  in 
which  it  then  stood. 

Cur.  adv.  vult. 

Nov.  21. — Stxbuno,  J.,  stated  the  facts,  and 
continued :  With  reference  to  the  various  questions  of 
fact  which  arise,  I  think,  in  the  first  place,  that  Mr. 
Nisbet  made  the  remark  which  he  stated  in  his 
evidence  fbat  he  usually  did.  This  amounted  in 
substance  to  an  acceptance  on  behalf  of  the  defendant 
of  the  offer  by  the  plaintiff  to  take  the  house  on  the 
terms  of  the  written  agreement,  subject  only  to  the 
defendant  being  satisfied  as  to  the  plaintiff's  respon- 
sibility. If,  however,  no  such  remark  was  made, 
then  it  seems  to  me  that  the  document  signed  by  the 
plaintiff  must  be  treated  merely  as  an  offer,  not 
accepted  to  any  extent  at  the  time  when  the  plaintiff 
left  Messrs.  Nisbet's  office. 

Secondly,  I  think  that  as  a  matter  of  fact  the 
d^endant  signed  the  document  without  intendinjg 
finsJly  to  bind  himself  to  accept  the  plaintiff  as  his 
tenant,  or  to  abandon  any  right  which  he  had  to 
object  to  the  plaintiff's  responsibility.  I  come  to  this 
conclusion  because  the  deiendant  appeared  to  me  to 
be  a  truthful  witness,  and  further,  because  his  conduct 
on  the  26th  of  September  appears  to  me  to  be  con- 
sistent with  his  account  of  what  took  place  at  the 
interview  between  Brown  and  himself  on  the  24th  of 
September. 

Thirdly,  I  think  the  effect  of  the  plaintiff's  instruc- 
tions to  his  solidtor  was  this,  that  he  was  not  satisfied 
of  plaintiff's  resjponsibility,  and  consequently  declined 
to  accept  her  alone  as  tenant ;  but  was  willing  to 
accept  her  and  two  responsible  persons  as  joint 
tenants  on  the  terms  in  other  respects  of  the  written 
document. 

Then  arises  the  question  whether  the  defendant, 
after  ifignrng  the  document,  could  in  point  of  law  take 
the  course  which  he  did.  The  genacal  law  is  laid 
down  thus  by  Erie,  J.,  in  Pym  v.  Campbell:  "The 
production  of  a  paper  purporting  to  be  an  agreement 
by  a  party,  with  his  signature  attached,  affords  a 
stronff  presumption  that  it  is  his  written  agreement  | 
and,  u,  m  fact,  he  did  si^  the  paper  animo  contrahendi^ 
the  terms  contained  in  it  are  conclusive,  and  cannot  be 
varied  by  parol  evidence.  .  .  .  The  distinction  in 
point  of  law  is  that  evidence  to  vary  the  terms  of  an 
agreement  in  writing  is  not  admissible,  but  evidence 
to  ^ow  that  there  is  not  an  agreement  at  all  is  ad- 
missible."   In  tihe  same  case  CSompton,  J.,  says :  "  I 
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know  of  no  role  of  law  to  estop  parties  from  showing 
that  a  paper,  purporting  to  be  a  signed  agreement, 
was  in  laot  signed  by  mistake,  or  that  it  was  signed 
on  the  terms  that  it  should  not  be  an  agreement  till 
money  was  paid,  or  something  else  done.  .  .  • 
The  {Murties  may  not  vary  a  written  agreement;  but 
they  may  show  that  they  never  came  to  an  agreement 
at  all,  and  that  the  signed  paper  was  never  mtended 
to  be  the  record  of  the  terms  of  the  amement ;  for 
they  never  had  agreemg  minds.  Evidence  to  show 
that  does  not  vary  an  agreement,  and  is  admissible." 
Other  authorities  for  the  same  proposition  are  Qvdgtn 
V.  BoBBtU  and  Fumeu  v.  Meek* 

It  is  said,  however,  that  though  this  may  be  so  gener- 
ally, the  doctrine  thus  stated  does  not  apply,  Mcause 
the  defendant  has  pleaded  that  he  delivered  the  ^per 
as  an  escrow  on  a  condition ;  and  that  this  condition  is 
inconsistent  with  the  written  document — ^viz.,  that  the 
plaintiff  and  two  other  persons  not  named  should  be 
joint  lessees,  and  not  the  plaintiff  alone.  It  may  be 
that  the  form  of  pleading  is  open  to  some  criticism ; 
but  in  substance  the  defence  of  no  contract  appears 
to  me  to  be  proved.  In  the  first  place  the  law  as 
stated  in  Pym  V.  Ccmvphdl  is  that  evidence  may  be 

S'ven  to  show  that  there  was  no  agreement  between 
B  plaintiff  and  defendant ;  and  i£e  defendant  has 
satimied  me  that  he  never  intended  to  accept  the 
plaintiff  as  sole  tenant.  Secondly,  I  think  that  the 
true  effsct  of  what  the  defendant  and  his  solicitors 
did  was  to  dedine  the  plaintiff  as  sole  tenant  on  the 
ground  that  the  defendant  was  not  satisfied  of  her 
responsibility,  and  at  the  same  time  to  express 
wiTungness  to  accept  her  along  with  two  other 
persons  as  joint  tenants ;  or  in  other  words  the  defen- 
dantrefused  to  enter  into  an  agreement  on  the  terms 
of  the  written  document,  but  at  the  same  time  made 
a  counter  offer,  which  was  declined. 

In  my  judgment  there  was  no  contract  between  the 
plaintiff  and  defendant,  and  the  action  must  be 
disnussed. 

Adbion  di&mMsed. 

Solicitors,  Boger$,  Hartley,  A  BcuAa/rd  ;  NMdt  Jknv, 


^^S^J.l  Nov.  10. 11. 12. 

Walthakstow  Ubbak  Distbiot  Gottztoil  v. 

HSNWOOD.  (a.) 

Local  government — Service  ofnoHou  hy  poH—**  Prepaid 
letter  ^'—Evidence  of  service— Public  Health  Act,  1876 
(38  &  39  Vict,  c  65),  m.  267,  267. 

In  order  to  prove  that  noticea  have  leen  duly  served  by 
poet  under  section  267  of  the  PuUic  HeaUh  Act,  1876,  it 
is  not  sufficient  for  the  evidence  adduced,  to  show  that  the 
letter  containing  the  notice  **  was  properly  addreesed  and 
poeted*' ;  it  mu$t  dlao  sJww  that  the  letter  was  prepaid. 

This  was  a  summons  taken  out  by  the  Waltham- 
stow  Urban  District  Council  asking  for  (1)  a  deolai»- 
tion  that  they  were  entitled  under  section  267  of  the 
Public  Health  Act,  1876,  to  a  charge  of  £40  17s.  2d. 
upon  certain  land  and  premises  of  which  the 
defendant  was  the  owner,  such  sum  being  the 
amount  apportioned  bv  the  plidntiff  council's 
surveyor  in  respect  of  the  said  premises  for  certain 
expenses  incurred  by  the  plaintiffs  under  section  41  of 
the  said  Act  and  section  19  of  the  Public  Health 
Acts  Amendment  Act,  1890 ;  and  (2)  a  sale  to  enforoe 
the  said  charge. 


Notice  of  the  apportionment  referred  to  in  ihe 
summons  had  been  served  on  the  defendant  ontfae4ih 
of  July,  1896 ;  and  on  the  31st  of  October,  after  the 
expiration  oi  the  tiiree  months  allowed  byieotion 
267  of  the  Act  for  the  service  of  a  written  notioe 
diflfputing  such  apportionment,  a  further  notioe  wm 
sent  to  the  defendant,  demanding  payment  of  the 
amount  apportioned.  The  defendant  made  dofsolt 
inpayment,  and  these  proceedings  were  oommeDOod. 

The  defendant  then  filed  an  affidavit  stating  that 
on  the  6th  of  July,  1896,  after  receiving  notioe  of  the 
apportionment,  he  wrote  to  the  chairman  of  the 
plaintiff  ooundl  a  letter  disputing  the  amount  settled 
by  the  plaintiff's  surveyor  to  be  due  from  him.  The 
clerk  of  the  council  filed  an  affidavit  in  reply  stating 
that  he  could  find  no  trace  whatever  of  the  defeod- 
ant's  letter  or  of  its  receipt  by  the  plaintiff  coonoil, 
or  by  the  chairman  or  dork.  The  defendant  then 
filed  a  further  affidavit  alleging  that  the  letter  wai 
addressed  to  the  Qhairman  of  the  plaintiff  ooonoilat 
their  offices,  and  that  he  put  it  into  the  poet 
himself. 

Fleetwood  Priichard,  for  the  defendant,  took  the 
preliminary  objection  that  as  the  defendant  had 
served  a  written  notice  disputing  the  apportioninani 
within  the  time  allowed  by  the  statute,  the  apportioa- 
ment  was  not  KiwHiiig  upon  him,  and  could  not  there- 
fore be  dealt  with  on  the  present  summons,  for,  in  the 
droumstanoes,  the  proper  tribunal  to  fix  the  amount 
was  a  court  of  summary  jurisdiction. 

NaldreU,  for  the  plaintifili. 

Eekxwioh,  J.,  after  stating  the  facts  and  refening 
to  the  provisions  of  section  267  of  the  Public  Health 
Act,  1876,  continued:  It  is  a  question  to  me 
whether  the  notice  to  the  chairman  is  striotly 
sufficient,  but  I  will  not  deal  with  that  point  I  baae 
my  decision  on  the  fact  that  the  defendant  does  not 
swear  that  he  posted  the  notice  in  a  prepaid  letter. 
By  section  267  of  the  Act  it  is  made  a  oooditioB 
precedent  that  the  letter  should  be  prepaid,  and 
unless  it  is  prepaid  the  notice  is  not  good.^  The 
result  is,  therefore,  that  the  preliminary  objeotkn 
fails,  and  I  must  hear  the  appucation  on  its  merita 

On  the  merito  of  the  case  me  lordship  subsequent]] 
made  the  declaration  asked  for  by  the  i 

Solicitor  for  the  plaintiff,  Q.  Houghton. 

SoUdtor  lor  the  defendant,  H.  H.  WetU. 


(a.)  Beported  by  B.  J.  A.  MoBBisoiTy  Esq.,  Bar- 
rister-at-lAW. 


I^fmt  Of  lotlw. 
^glLt}  Joly81,ia«l 

BgHOLFQOD  v.  BABL  of  LOZmiSBOBOUGH.  («•] 

BiU  of  exchange-^Acoeptanoe  wUh  Uank  dpaeee^-'AUen 
tion— Forgery^  Negligence— Stamp -^LiaHUtyj 
acceptor— BiU  of  Eacchange  Act,  1882  (46  <fc  46  >! 
c.  61),  «.  64,  stib'Section  1. 

TAe  acceptor  of  a  bill  of  exchange  doea  not  heoome  Ui 
to  an  indorsee  for  value  for  a  sum  beyond  the  am 
his  accq>tance  because  the  form  of  the  document  < 
stamp  used  admit  of  a  forgery  in  the  hande  of  a 
Tumeet  person. 

Young  V.  Qrote,  4  Bing.  263,  eonMlered  amdi 
mentedupon. 

(a.)  Beported  by  a  H.  GaAFTOiri  Baq., 
•  at^Lawt 
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DmMm  qf  ihs  Court  of  Appeal  (43  W.  B.  331, 
[1695]  1  Q.  B.  6^)affirmi6d. 

Hill  was  an  appeal  from  aa  order  of  the  Court  of 
jbneal  (Lord  Eaher,  ILR,  and  Bigby,  L.J. ;  Lopes, 
L^TdissentiM),  43  W.  B.  331,  [1896]  1  Q.  B.  636, 
■^*8>wtii%g  the  judgment  of  Charles,  J.,  in  favour  of 
Lord  Londeaboiouglu 

The  laotB  were  shortlv  as  follow:— The  action 
was  hRNight  by  the  appellant  against  the  respond- 
ent, the  defendant  in  the  aotioai,  as  the  allied 
Moeptor  of  a  bai  of  ezohanffe  for  £3,600.  The 
bfll  had  been  drawn  by  one  Sanders,  and  aocepted 
by  the  defendant.  Tnib  bill  as  originally  drawn 
lad  accepted  was  for  £600,  and  afterwards,  before 
iadoneinenty  was  fraudulently  altered  by  the  drawer 
into  a  bill  for  £3,600.  The  bill  was  dated  London, 
tiie  8th  of  September,  1890,  and  bore  a  £2  stamp 
■dBciflnt  to  cover  £4,000 ;  sufficient  apaoes  had  been 
left  for  tiie  alterations.  The  defenoant,  after  ao- 
•epting  it,  handed  it  back  in  the  ordmary  course  to 
tbe  drawer ;  and  then  Sanders,  having  altered  it, 
iadoaed  tt,  and  it  subsequently  came  into  the  hands 
el  the  p]ainti£^  the  present  appellant,  who  took  it 
ImA  M  and  for  value. 

Oiades,  J.,  held  that  the  defendant  was  not 
■topped  by  having  accepted  the  bill  in  the  form  in 
vwi  it  was  originally  orawn  from  setting  up  the 
nbeequent  alteration  as  a  defence  to  the  action  for 
tkefdl  amount,  but  was  liable  for  the  £600,  and  that 
as  this  sum  had  been  paid  into  court  he  was  entitled 
to  Judgment. 

Qa  appeal  Lord  Eaher,  M.B.,  and  Bigby,  L.J., 
Md  that  the  acceptor  of  a  bill  owes  no  datj  to  sub- 
aaquent  holders  not  to  accept  a  bill  drawn  in  such  a 
ionn  as  to  facilitate  fraud,  and  if  there  was  such  a 
dnty  there  had  been  no  negligence  in  this  case,  and 
sfen  ■BBUTUTTig  neffligence  it  was  not  the  proximate 
eanee  ol  the  loss.  L(^>es,  L.J.,  took  a  different  view, 
tet  in  the  reenlt  the  judgment  of  Charles,  J.,  was 


r  this  dedsion  the  plaintiff  appealed. 

Atjmth^  Q»  C,  and  E.  Morten^  for  the  appellant. 

J4^^  Q.C^  and  A.  T.  Lawrence  (0.  K.  FrancU  with 
ftes),  for  the  respondents. 

Iheaq^uments  used  and  cases  referred  to  sufficiently 
^pesr  in  the  judgments. 

y^ym  Haubbuby,  L.C« — ^In  this  case  the  plain- 
tiff below  (the  mellant  here)  brought  an  action 
eainst  the  respondent  on  what  purported  to  be  a 
lifflof  ezehance  for  £3,600,  The  respondent's  name 
■♦*i*^*i  to  tSe  bill  in  question  was  genuine.  He 
^d,  in  fact,  accepted  a  bill  for  £600,  but  by  fraud- 
alent  alteration,  amounting  to  forgery,  the  amount 
lor  whkh  tiie  respondent  accepted  was  increased  to 
thasBBsnedlor. 
It  is  not  contended  that  the  bill  is  not  a  forgery, 
1  tf  noitimig  else  apneared  it  would,  of  course,  be  a 
~  fence  for  tne  acceptor  to  plead  and  prove 
m  aocepted  any  such  bill  as  that  for  which 
bronn&t  his  action.  But  it  is  contended 
in  <d  m  bill  was  such  that  the  respondent 
\  in  accepting  it. 

_  Hy  accepted  was  so  far  in  ordi- 
i  and  perfect  that  mxt  for  some  criminal  act 
Imb^  m  ita  tiben  farm,  a  complete  bill  of  exchange, 
hariap  ^^^h^r  to  be  added  to  or  taken  from  it.  It 
ii  aaal*  indee£  that  certain  raaces  were  left  which 
^99  opportanity  for  the  insertion  of  the  added  words 
and  if  by  that  is  meant  that  the  words 
wore  not  written  so  closely  together  as  to 
the  iuseiUon  of  other  words  and  figures,  the 
But  when  it  is  said  that  certain 
kft».ii  is  tOicbe  remembered  that  there 


was  nothing  unusual  or  calculated  to  exdte  attention 
in  the  intervals  between  the  written  words  and  figures 
by  which  the  bill  was  made.  As  a  matter  of  fact,  the 
person  who  drew  the  bUl  intended  to  draw  it  in  such 
a  way  as  to  enable  him  to  filing  the  intervals  between 
the  letters  and  figures  in  question ;  but,  to  my  mind, 
there  was  nothing  suspicious  in  the  appearance  of  the 
bill  when  tendered  to  the  respondent  for  acceptance 
calculated  to  put  him  on  his  guard. 

I  cannot  myself  understand  why  the  particular  form 
of  fraud  adopted  in  this  case  should  have  any  different 
operation  in  giving  validity  to  a  f  or^;ed  instrument 
ratiier  than  o&er  forms  of  fraud  to  which  instruments 
are  subject.  I  am  not  aware  of  anv  principle  known 
to  the  law  which  should  attach  such  conseq^uenoes  to 
a  written  instrument  when  no  such  prmdple  is 
applicable  in  any  other  region  of  jurispruoence  where 
a  man's  own  carelessness  has  given  opportunity  for 
the  commission  of  a  crime. 

A  man,  for  instance,  does  not  lose  his  right  to  his 
property  if  he  has  unnecessarily  exposed  his  goods,  or 
allowed  his  pocket-handkerchief  to  hang  out  of  his 
pocket,  but  could  recover  against  a  bond  fide  purchaser 
of  any  article  so  lost,  notwithstanding  the  fact  that 
his  conduct  had  to  some  extent  assisted  the  thief.  It 
is  true  that  stolen  goods  sold  in  market  overt  could 
be  retained  by  a  bond  fide  purchaser  for  value,  not- 
withstanding that  they  had  been  previously  stolen ; 
but  the  same  result  would  follow  equally  whether  the 
owner  had  been  careful  or  careless  in  we  custody  of 
hisgoods. 

The  truth  is  that  the  whole  doctrine  that  facilitating 
forgery,  or  giving  opportunity  for  foigery,  or  so  act- 
ing that  a  forgery  is  a  possible  result,  a&ots  the  validity 
of  the  instrument  forged,  may  be  traced,  in  English 
law  at  all  events,  to  the  case  of  Young  v.  Cfrotet  4 
Bing.  263,  and  x>robably  beyond,  to  certain  doctrines  of 
the  Boman  civil  law,  which,  to  my  mind,  form  no 
part  of  the  law  merchant  so  far  as  it  exists  in  Bngliah 
jurisprudence.  That  case  has  been  pushed  so  far 
in  argument  that  I  ^^^"V  the  time  has  come  when 
it  would  be  desirable  to  deal  with  it  authoritatively 
by  your  lordships,  and  to  examine  how  far  it 
ought  to  be  quoted  as  an  authority  for  anything. 
It  is  to  be  ocMerved  that  when  one  looks  at  the 
judgments  delivered,  there  is  an  inextricable  confu- 
sion, not  only  among  the  different  judges,  but  in  the 
judgment  of  each  judge  in  turn.  Best,  C.J.,  says : 
*<  If  Young,  instead  of  leaving  the  cheque  with  a 
female,  had  left  it  with  a  man  of  business,  he  would 
have  guarded  against  fraud  in  the  mode  of  filling  it 
up."  So  that  here  the  negligence  is  made  to  consist  so 
far  as  the  drawer  was  concerned,  in  leaving  a  cheque, 
already  sijgned  in  blank,  with  a  female  unacquainted 
with  business,  and  in  accordance  with  this  view  the 
learned  judge  goes  on  to  distinguish  HaU  v.  Fuller, 
6  B.  &  0.  760,  because,  he  says,  the  alteration  in  that 
case  was  not  made  by  the  drawer's  clerk  nor  a  person 
improperly  trusted  by  him,  but  by  an  entire  stranger 
who  accidentally  became  possessed  of  the  cheque. 
Park,  J.,  again  distinguishing  HdU  v.  FuUer^  says : 
«  Can  any  one  say  that  the  cheque  signed  by  Young 
is  not  a  genuine  order  P  I  say  it  is*  The  cheques 
left  by  him  to  be  filled  up  by  his  wife  when  filled  up 
by  her  became  his  genuine  orders."  This  is  an 
intelligible  ground;  out  the  learned  judge  imme- 
diately adds  that  the  arlHtrator  had  found  negligence 
on  the  part  of  the  drawer,  and  he  says  he  concurs, 
and  then  goes  on :  "  He  leaves  blank  cheques  in  the 
hands  of  ms  wife,  who  was  ignorant  of  business,  but 
having  left  them  with  her  to  be  filled  up  as  the 
exigency  of  the  moment  might  require,  they  became 
upon  her  iuuing  them  his  genmne  orders."  It  is 
numifest  that  the  learned  judge  oscillates  bet?reen  the 
two  views*    In  the  pedeotly  sound  view  upon  whioh 
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be  deddeR  in  the  defendant's  favour  he  adds  the  abso- 
lutely irrelevant  statement  that  the  oheques  were  left 
in  the  hands  of  the  wife,  who  was  ignorant  ol  business. 
Burrongh,  J«,  seems  only  to  deal  with  the  question 
of  negligence,  and  says  the  blame  is  all  on  one  side ; 
while  Qaselee,  J.,  points  out  the  oiroomstanoes 
negativing  the  general  authority  of  the  derk,  who 
was  the  aotual  forger,  either  to  ml  up  oheques  or  to 
receive  mon^  from  the  bank :  these  circumstances, 
he  says,  might  have  strengthened  the  case.  It 
is  not  ver^  surpising  that  a  variety  of  reasons 
have  been  given  by  various  judges  for  not  disagree- 
ing with  the  case.  The  arbitrator  had  decided  that 
there  was  negligence,  and  Park,  J.,  as  is  apparent, 
puts  forward,  and  justly  puts  forward,  the  argument 
that  by  the  act  of  the  drawer's  wife  that  cheque 
became  the  husband's  genuine  order.  Shortly  put, 
the  argument  is  that  he  attached  his  ^;enuine  signa- 
ture, leaving  it  to  be  filled  up  by  his  wife,  and,  as  the 
learned  judge  emphatically  says,  **  When  filled  up  hj 
his  wife  they  became  his  genuine  orders."  If  that  is 
a  true  view  of  the  case — and  that  is  the  learned 
judge's  reasoning — it  could  not  be  doubted  but  that  it 
was  the  drawer's  genuine  order. 

I  am  not  concerned  to  discuss  whether  the  par- 
ticular mode  in  which  a  written  order,  which  was 
ffiven  by  the  banker  to  his  customers  for  the  purpose 
being  filled  up  in  the  usual  way  before  signing  it, 
may  afford  ground  for  saying  that  the  banker  was 
misled  by  his  own  customer.  If,  to  use  Lord  Gran- 
worth's  phraseology,  the  customer  by  any  act  of  his 
has  induced  the  bcmker  to  act  upon  tiie  document  by 
his  act  or  neglect  of  some  act  usual  in  the  course  of 
dealiiuf  between  them,  it  is  quite  inteUigible  that  he 
should  not  be  permitted  to  set  up  his  own  act  or 
neglect  to  the  prejudice  of  the  banker  whom  he  has 
thus  misled,  or  by  neglect  permitted  to  be  misled. 

I  do  not  say  tm^t  had  I  been  the  arlHtrator  I  could 
have  agreed  that  there  was  in  the  particular  case  an^ 
such  neglect  as  would  have  come  up  to  this  proposi- 
tion ;  but  the  principle,  as  Lord  Oranworth  says,  ia  a 
familiar  one,  though  it  may  not  have  been  properly 
applied  to  the  then  state  of  facts.  Your  lordships 
have  acted  upon  it  in  Ireland  v.  Livingitonef  L.  B.  5 
H.  L.  395,  and  in  Vaglicmo  v.  Bank  of  England,  39 
W.  B.  667,  [1891]  A.  C.  107,  and  the  minuteness 
with  which  the  arbitrator  described  the  printed  forms 
of  drafts  which  were  supplied  by  the  bankers  to  their 
customers  indicates  what  was  in  his  mind  as  to  what 
I  will  describe  as  an  agreed  or  assumed  course  of 
business  between  banker  and  customer,  and  under 
those  circumstances  the  finding  of  negligence  which 
was  conclusive  upon  the  court,  might  have  justified  it 
in  assuming  that  the  facts  brought  it  up  to  the 
proposition  which  Lord  Cranworth  suggests;  but, 
unfortunately,  I  think  Best,  C.J.,  adopted  the  argu- 
ment presented  to  him  that  Fothier  might  be 
quoted  as  an  authority  decisive  of  the  case ;  and  I 
tiiink  some  of  the  confusion  that  has  arisen  upon  the 
frequent  occasions  when  the  case  has  been  quoted, 
has  resulted  from  a  misapplication  of  what  Fouiier  in 
fact  has  said,  and  the  more  serious  assumption  that 
what  he  has  said  forms  any  part  of  the  mercantile 
law  of  England. 

Now  Fothier,  in  his  Treatise  on  Bills  of  Exchange, 
and  commenting  on  Scacchia,  a  Boman  lawyer  of  the 
seventeenth  century,  gives  a  variety  of  illustrations, 
sometimes  adopting  and  sometimes  modifying  the 
rules  which  S(»ccma  lays  down.  [Ss  lordship  re- 
ferred at  lenffth  to  Scaoai»,  Tract,  de  Oommer.,  pp. 
390,  391,  and  to  Fothier,  vol.  iv.,  pp.  616-618.] 

I  do  not  myself  think  that  either  the  original  by 
Scacchia  or  the  oommentarr  by  Fothier  are  relevant 
to  the  matter  in  hand.  We  are  not  dealing  here 
with  either  **mandant"  or  *<  mandatory,"  andldo 


not  think  that  it  is  part  of  the  commercial  law  of 
England  howsoever  applied;  and  before  aooepting 
the  modified  doctrine  of  Fothier  it  is  well  to  see  what 
that  doctrine  is. 

That  learned  author,  who  gives  the  case  of  the 
forger  who  has  added  a  cipher  to  the  sum  written 
in  figures,  and  gives  it  expressly  as  an  example 
illustrative  of  his  principle,  proceeds  to  show  that  it 
is  founded  on  certain  pronouncements  of  the  oiril 
law,  and  proceeds  accordingly  to  show  that  a  dave 
sold  with  a  knowledge  that  ne  was  a  thief  makes  his 
master  responsible  to  the  purchaser  for  any  theft  he 
may  commit. 

M.  Buguet,  the  learned  commentator,  points 
out  in  the  note  that  it  is  impossible  ^  to  reader 
the  drawer  responsible  for  an  act  to  which  he  is  no 
party,  and  it  would  be  impossible  to  particularize  all 
the  precautions  that  it  would  be  necessary  to  take. 
The  language  used,  la  fauU  du  Ureur,  may  be 
satisfied  by  a  great  many  thin^  which  certainly  the 
English  law  would  not  recognize  as  an  answer,  but 
which  the  language  of  Fothier  would  obriously 
include. 

The  careless  keeping  of  a  cheque-book,  like  the 
careless  keeping  of  the  seal  in  the  Sank  of  Irdomd  v. 
TrmteeB  of  Evans'  OharUiea,  3  W.  B.  673 ;  6  H.  L, 
Gas.  389,  might  well  satisfy  the  words  favte  du 
tireur,  and  I  confess  I  should  r^ard  with  gtBBkt 
apprehension  a  decision  that  anything  that  a  jury 
should  regard  as  faute  du  tireuTf  should  reader  a 
forged  instrument  valid. 

As  M.  Bugnet  truly  says,  it  is  impossible  to  par- 
ticularize all  those  things  that  might  have  to  be 
considered — the  sort  of  paper,  the  ink.  There  are 
well  known  precautions  which,  for  greater  security, 
some  banks  take  to  prevent  the  forgery  of  their  notes. 
There  is  some  colour  which  prevents,  or  at  all  events 
renders  difficult,  imitations  by  photography ;  and  is 
it  to  be  in  each  case  a  question  for  the  junr  whether 
this  or  that  precaution  was  omitted  in  drawing  a 
bQl,  or  in  accepting  it  when  drawn  P 

It  seems  to  me  it  would  be  a  very  serious  proposi- 
tion to  lay  down  that  such  questions  shoula  be  per- 
mitted to  arise  when  dealing  with  such  an  instroment 
as  a  bill  of  exchange;  and  other  questions  would 
then  arise,  as,  I  think,  was  pointed  out  in  the  oouzse 
ol  the  argument — a  minute  examination  of  every 
lAll  tenderod  for  acceptance,  and  a  conrideration  of 
how  far  its  form  might  ffive  an  opportunity  to  a 
forger  to  forge  and  escape  detection. 

This     very     case     has      in     almost      preoiBely 
similar  droumstances  been   already   dedded  in  tlie 
Addpki  Bank  v.  Edwa/rdSy  and  I  regret  very  much 
that  that  case  has  not  been  reported.    I  entirely  con- 
cur with  what  LLudlev,  L.J.,  said  in  that  case,  that  it 
was  wrong  to  contend  that  it  is  negligence  to  sign  a 
negotiable   instrument  so  that   somebody  dae  caa 
tamper  with  it;    and  the  wider  proposition  of  Bovill, 
J.,  in  a  former  case,  BociitS  GinhaU  v.  Mtiropoliiam, 
Bank,  21  W.  B.  336,  that  people  are  not  supposed  to 
oommit   forgerv,    and   that  the  protection  against 
f orgerv  is  not  the  vigilance  of  parties  exdndiiiR  the 
possibility  of  committing  forgery,  but  the  law  ci  the 
land. 

It  appears  to  me  that  even  the  modified  rule  laid 
down  by  Fothier,  considering  the  prindples  on  wiuoh 
that  learned  author  himself  relies  for  its  acoeptanoe, 
is  not  and  never  has  been  the  law  of  England.  X 
think  this  appeal  ought  to  be  dismissed  with  oosta. 

Lord  Watson. — ^The  appellant,  who  is  the  onerons 
holder  of  a  bill  of  exchange  purporting  to  be  for 
£3,600,  seeks  in  this  suit  to  recover  that  sum  from 
the  respondent.  nBis  lordship  stated  the  facts.] 
The  case  was  tried  oefore  Charles,  J.,  upon  the 
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atrndj  sistod,  with  these  further  admissions  made  by 
fte  anpeUant:  (1)  That  the  respondent  was  ignorant 
d  Un  tzansaotions ;  (2)  that  he  knew  nothmg  about 
fbe  stamp  laws ;  and  (3)  that  he  had  good  reason  to 
p]aoe  implidt  oonfidenoe  in  the  honesty  of  Soott 
SiiidBn.  With  regard  to  the  first  and  second  of  these 
•dmiBBiona,  I  must  observe  that,  in  my  opinion, 
%iioranceof  bill  tnmsactions  or  of  the  stamp  laws  will 
not,  in  a  question  with  an  onerous  and  bond  fide 
holder,  absolye  persons  who,  notwithstanding  their 
ignanuioe,  chooee  to  engage  in  suoh  transactions,  from 
tte  fnlfilmftot  of  any  duty  or  obligation  which  the 
law  impoees  upon  tne  parties  to  a  bUl  of  exchange. 
TIm  reasonable  belief  ot  the  respondent  in  the  honesty 
ol  the  person  by  whom  the  bill  was  drawn  and  pre- 
sendfced  to  him  for  acceptance  might,  if  he  was  under 
a  kgal  dutr  to  take  precautions  against  its  fraudulent 
illmtian,  be  an  element  of  importance  in  considering 
wbolher,  •■  matter  of  fact,  he  acted  negligently,  as 
teH^pdlantaUeffes. 

The  amMUant  did  not  maintain  that  the  respon- 
dent flither  directly  authorised,  or  meant  to  auuior- 
m,  Soott  Sanders  to  alter  the  amount  of  the  bill. 
Nor  did  he  maintain  that  the  respondent  had  b7  his 
labseqpient  conduct  homologated  or  adopted  the 
ihaiatioD.  He  contended  that  the  law  merchant 
imposes  upon  every  person  who  either  draws  or 
toMpti  a  bdl  of  exchange  with  a  view  to  its  droula- 
tion  the  duty  of  taking  reasonable  precautions,  in 
aider  to  prevent  the  possibility  of  its  amount  beinjg 
fnodiilently  increased;  that  the  respondent  negli- 
g&adj  fdlad  to  perform  that  duty,  inasmuch  as  he 
aooeptod  a  bQl  written  upon  a  stamp  sufficient  to 
«nwr  the  altered  amount,  and  havizu^  spaces  left  blank 
■I  the  wiiting  which  enabled  the  £awer  to  fill  them 
ip  ID  sodi  a  manner  as  to  effect  and  at  the  same  time 
to oonoeal  hia  fraud;  and  that,  by  reason  of  such 
iMEgfigeDoe,  the  respondent  is  estopped  from  denying 
Uilkfaility  for  the  full  amount  of  £3,600  appearing 
oateface  of  the  bill. 

CliaiieB,  J.,  who  appears  to  have  relied  upon  the 

nthority  of  Young  v.  OroUy  held  in  point  of  law 

ftatfif  the  acceptor  of  a  bill  of  exchange  ''signs  it 

ae^igenilv  in  such  a  shape  as  to  render  alteration  a 

lUtj  vBSDlt,  he  is  responsible  on  the  altered  instru- 

mmL"    Upon  the  facts  of  the  case  the  learned  judge 

eeoM  to  the  conolusiQn  that  the  respondent  had  not 

keen  gnilty  of  negligence ;   but  in  respect   that  the 

ateaiion  of  the  nil  was  not  apparent,  he  found  that 

lbs  sppeDaat  was  entitled  to  the  money  which  had 

haa  paid  into  court,  and  entered  judgment  for  the 

rapondent.    His  dedsion  was  affirmed,  but  not  upon 

fte  same  noands,  by  a  majority  of  the  Court  of 

ApfaaL    nie  Master  of  the  Bolls  and  Bigby,  L. J., 

WBO  of  opinion  that,  although  the  rule  contended  for 

Ij  fte  appeUaat  mi^t  prevail  as  between  a  customer 

'  Ids  Danker,  it  was  not  applicable  according  to 

law  as  between  the  acceptor  of  a  bill  of 

and  subsequent  holders.     Their  lordships 

ler  of  opinion  that  the  rule,  assuminp  it  to 

koppB  previoualy  existed,  was  abolished  by  section  64 

of  fte  BOla  of  Exi^ange  Act,  1882.     Lopes,  L.J., 

dMHBitad,  being  of  opinion  that  theprlndple  of  Young 

V.  Onie  applied  as  between  the  acceptor  and  an 

miloimEm  aeqoiiing  richt  to  the  bill  after  his  accept- 

•■ea;  aiidhwloradupalso,  difiCaringfromOharleB,  J., 

Md  tiiat  the  respondent  had  been  negligent,  and 

t^  tlM  appdlant  ought,  therefore,  to  have  judff- 

ior  tbs  full  amount  of  the  bill  as  fraudulently 


\ 


dronmstances  it  becomes  necessary  to 
the  authorities  which  were  noticed  by  the 
'  idges  or  were  cited  in  the  able  anrument 
to  as  on  behalf  of  the  appellant.    Such  of 
at  xeaHy  bear  upon  the   doctrine 


by  the  appellant  are  few  in  number.  Of 
Phe'rest,  some  have  a  very  distant  relation  to  it ; 
whilst  others  are  irrelevant. 

The  basis  of  the  appellant's  argument  is  to  be 
found  in  Young  v.  Qrote,  In  that  case  the 
customer  of  a  bank  signed  several  blank  cheques  and 
gave  them  to  his  wife,  to  be  filled  up  and  negotiated 
by  her  as  she  required.  In  one  of  tnese  the  sum  of 
£50  was  inserted,  in  her  presence  and  at  her  request, 
by  a  dork,  to  whom  she  then  gave  the  cheque  in 
order  that  he  might  get  the  money  for  her.  In 
writinff  the  sum  the  derk  had  left  spaces  with 
fraudment  intont,  so  as  to  enable  him  to  increase  the 
amount  to  £350,  which  was  paid  to  him  by  the 
baiJcer.  Best,  C.J.,  and  three  other  learned  judges 
of  the  King's  Bench  held,  in  these  circumstances,  ihat 
the  banker  was  entitled  to  take  credit,  in  account 
with  his  customer,  for  the  full  amount  which  he  had 
paid  upon  tiie  cheque. 

The  doctrine  laid  down  by  Fothier  {TraitS  du 
Conirai  de  change,  Chap.  IV.,  Art.  III.,  s.  99}  was 
referred  to  with  approval  by  some  of  the  learned 
judges.  In  that  passaffe  the  author  deals  with  the 
mutual  rights  and  Obligations  arising  out  of  the 
contract  of  mandate  which  subsists  between  a  banker 
and  the  mandant  whose  cheques  or  orders  he  has 
undertaken  to  pay.  He  notices  the  rule  of  the  Boman 
law,  which  had  been  followed  by  Scacchia,  to  the 
effect  that  mandtxtor  debet  refundere  mandatorio 
quicquid  ei  inculpahilUer  ahest  ex  cauad  mandaU, 
According  to  that  rule  the  customer  would  be  liable 
for  the  amount  of  a  fraudulently  altered  cheque  in 
every  case  where  the  banker  could  not  have 
detected  the  alteration  by  the  exercise  of  reasonable 
care.  Fothier  qualifies  the  rule,  and  in  so  far  favours 
the  customer,  by  Umiting  his  liability  to  those  oases 
in  which  his  own  negligence  in  drawing  the  cheque 
has  given  the  opportunity  for  its  alteration. 

The  reported  opinions  of  the  learned  judges  leave 
it  doubtful  whether  their  decision  in  Young  v.  GroU 
went  upon  the  doctrine  of  Fothier,  or  upon  the 
ground  that  the  customer  by  signing  a  blank  cheque 
had  undertaken  liability  for  any  sum  which  might  be 
filled  in  before  it  was  presented  for  payment.  I  think 
the  Lord  Chancellor  (Cranworth)  must  have  had  the 
first  of  these  grounds  in  view  when  he  said,  in  Bank 
of  Ireland  v.  Trueteea  of  Evans*  Oharities  :  **  Now,  the 
case  of  Young  v.  Cfrote  went  upon  that  ground 
{whether  correctly  arrived  at  in  point  of  fact  is 
immaterial)  that  the  plaintiff  there  was  estopped  from 
saying  that  he  did  not  sign  the  cheque  for  £350;  and 
if  the  circumstances  are  such,  whetiier  arising  from 
negligence  or  from  any  other  cause,  that,  as  between 
the  customer  and  his  banker,  the  customer  is  estopped 
from  saying  that  he  did  not  sign  the  cheque  for  a 
particular  amount,  that  as  between  them  is  the  same 
as  if  he  had  signed  it."  On  the  other  hand,  Lord 
Wensleydale  (then  Farke,  B.),  when  delivering  the 
opinion  of  seven  judges  of  the  Exchequer  Chamber 
in  Boharte  v.  Tucker,  16  Q.  B.  560,  mdicates  that 
Young  v.  Ch'ote  was  decided  upon  the  second  ground. 
After  referring  to  the  facts  ox  the  case,  he  observed : 
**  This  was  in  truth  considering  that  that  customer 
had,  by  signing  a  blank  cheque,  given  authority 
to  tiie  person  in  whose  hands  it  was  to  fill  up  the 
cheque  m  any  way  the  blank  permitted." 

Quardiane  of  Halifax  Union  v.  Whedwright,  23 
W.  B.  704,  L.  B.  10  Ex.  183,  appears  to  me  to  be  a 
decision  in  entire  conformity  with  the  doctrine  of 
Fothier.  The  guardians  were  in  the  habit  of  passing 
orders  upon  their  treasurer,  who  was  local  agent  of 
the  bank  in  which  their  money  was  deposited.  Some 
of  these  orders,  written  b^  their  clerk,  and  there- 
after signed  by  the  guardians,  were  drawn  by  the 
derk  in  sudi  a  way  that  he  was  enabled  to  increase 
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their  amounts  before  he  presented  them  for  payment. 
The  oonrt  held  that  the  treasurer  was  in  the  same 
position  as  if  he  had  been  their  banker ;  and  that  the 
guardians  were  estopped,  by  their  negligent  drawing 
of  the  orders;  from  mftint,aiaiTig  that  he  had  not  their 
authority  to  pay  the  full  amount  of  these  orders,  as 
fraudulently  moreased. 

In  my  opinion  Toung  v.  Orote  can  haye  no  bearing 
upon  the  present  ease,  if  it  was  decided  upon  the 
eround  that  the  customer,  by  signing  a  blank  cheque, 
had  given  implied  authority  to  fill  it  up  to  any  sub- 
sequent holder.  Whoever  signs  a  che<que  or  accepts  a 
bill  in  blank,  and  then  puts  it  into  circulation,  must 
necessarily  intend  that  either  the  person  to  whom  he 
gives  it,  or  some  future  holder,  shall  fill  up  the  blank 
which  he  has  left.  No  such  inference  would  be 
reasonable  in  the  case  -^ere  the  drawer  or  acceptor 
signs  for  a  particular  sum  specified  on  the  face  of  the 
document.  If,  on  the  other  hand,  the  decision  in 
Toimg  V.  Orote  was  based  upon  the  ratio  that  the 
customer,  in  filling  up  the  cheque  through  his  wife, 
whom  he  had  constituted  his  agent  for  that  purpose, 
had  failed  in  the  duty  which  he  owed  to  his  bfuiker 
by  giving  facilities  for  its  fraudulent  alteration,  I  am 
not  prepared  to  afiirm  that  it  cannot  be  supported  by 
authority.  But  it  does  not,  in  my  opinion,  necessarily 
follow  that  the  same  rule  must  be  applied  between 
the  acceptor  of  a  bill  of  exchange  ana  a  holder  ac- 
quiring right  to  it  after  acceptance.  The  duty  of  the 
customer  arises  directly  out  of  the  contractual  relation 
ftiistiTig  at  the  time  between  him  and  the  banker,  who 
is  his  mandatory.  There  is  no  such  connection 
between  the  drawer  or  acceptor  and  possible  future 
indorsees  of  a  bill  of  exchange. 

The  duty  which  the  appdlant's  argument  assigns 
to  an  acceptor  is  towards  the  public,  or  what  is  much 
the  same  thing,  toward  those  members  of  the  public 
who  may  happen  to  acquire  right  to  the  bill  after  it 
has  been  criminally  tampered  with.  Apart  from 
authority,  I  do  not  think  the  imposition  of  such  a 
duty  can  be  justified  on  any  sound  legal  principle.  In 
many  if  not  most  oases  wmch  occur  in  the  course  of 
business,  the  bill  is  written  out  by  the  drawer,  and 
sent  by  him  to  the  acceptor,  who  is  under  an  obliga- 
tion to  sign  it  Assuming  the  appellant's  argument 
to  be  well  founded,  it  would  be  within  the  right  of 
the  acceptor  to  return  the  bill  imsigned  if  it  were 
not  d»wn  so  as  to  exclude  all  reasonable  possibilities 
of  fraud  or  forgery.  The  exerdse  of  that  right 
miffht  lead  to  very  serious  complications  in  commer- 
cial transactions.  Besides,  it  is  not  consistent  with 
the  general  spirit  of  the  law  to  hold  innocent  persons 
responsible  for  not  taking  measures  to  prevent  the 
commission  of  a  crime  which  they  may  have  no  reason 
to  anticipate ;  although  there  may  be  an  exception  in 
the  case  where  one  of  the  parties  to  the  instrument 
has,  either  l^  express  agreement  or  by  implication 
established  in  the  law,  oecome  bound  to  use  such 
precautions.  I  am  therefore  unwilling « in  the  case  of 
an  acceptor  to  affirm  the  doctrine  upon  which  the 
appellant  relies,  unless  it  can  be  shown  to  be 
established  by  authority  as  part  of  the  English  law 
merchant. 

I  shall  briefly  refer  to  four  decisions,  because  thev 
are  either  dted  in  argument,  or  have  been  discussed, 
in  this  or  similar  cases  by  the  court  below.  All  of 
these  oases  related  to  bills  of  exchange ;  but  in  none 
of  them  had  there  been  any  alteration  of  the  amount 
for  which  the  acceptor  signed. 

In  Inaham  v.  PHmroH,  7  0.  B.  N.  S.  82,  7  W.  B. 
C.  L.  Dig.  12,  the  facts  were,  that  a  blank  acceptance 
was  returned  to  the  acceptor  in  the  same  condition  in 
which  it  had  bem  issuea  by  him.  He  tore  the  bill  in 
two,  and  threw  awav  both  parts  in  tiie  street,  where 
they  were  pioked  up  by  apasser-by,  who  pasted  them 


together  and  negotiated  the  restored  bilL  Ths 
acceptor  was  found  liable  to  an  onerous  holder,  not 
because  he  had  si^ed  a  bill  which  facilitated  fnmd, 
but  upon  the  obvious  consideration  that  he  had  negli- 
gently put  into  circulation  a  negotiable  document 
which  had  not  been  properly  cancelled. 

Arnold  V.  CT^Bque  Bank,  24  W.  B.  759,  1  C.  P.  B. 
578,  had  its  origin  in  these  ciroumstanoes.    A  firm  in 
New  York  punmased  there  a  genuine  bill  on  London, 
which  they  indorsed  to  an   English  creditor,  and 
enclosed  in  a  letter  addressed  to  him.    The  letfcer 
enclosing  the  bill  was  stolen  from  their  letter-box  by 
one  of  weir  clerks ;  and  the  stolen  bill  was  paid  by 
the  Cheque  Bank  in  London  upon  a  for^pd  indorsa- 
tion.   It  was  held  that  such  payment  did  not  afford 
a  good  defence  to  the  bank  against  a  claim  by  the 
genidne  indorsee  and  true  owner  of  the  bill.   "So 
question  arose  as  to  any  duty  owing  by  the  acceptor 
of  the  bill. 

In  Baaoendale  v.  Bennett,  26  W.  B.  899,  3  Q.  B.  D. 
525,  it  was  decided  that  an  acceptor  was  not  liable 
to  the  holder  upon  a  bill  accepted  by  him  in  blank, 
which  had  been  stolen  from  his  drawer  and  fiUed  up 
and  circulated  by  the  thief.     A  different  decision 
was  given  in  London  and  South-Westem  Bwnk  v. 
Wentworth,  28  W.  B.  516,  5  Ex.  D.  96,  where  a 
bill  signed  by  him  in  blank  was  entrusted  b^  the 
acceptor,  for  the  purpose  of  its  being  negotiated, 
to  a  person  who  fraudulently  filled  in  a  larger  som 
than  the  acceptor  intended,  disposed  of  the  Inll,  and 
appropriated  its  proceeds.    The  differenoe  of  result  in 
these  two  cases  was  plainly  due  to  the  fact  that  in 
the  one  the  acceptor  had  not,  and  in  tbe  other  he 
had,  issued  the  bill  as  a  negotiable  document.    But 
in  neither  case  did  the  decision  of  the  court  turn  upon 
the  supposed  duir^  of  the  acceptor  to  guard  against 
fraudulent  alterations  of  the  bill. 

I  shall  now  proceed  to  consider  the  remaimng  and 
only  English  authorities  which  appear  to  me  to  be 
in  point.    Before  doing  so,  I  think  it  is  not  immaterial 
to  observe  that  Pothier,  who  is  the  real  author  of  i^e 
doctrine  relied  on  by  the  appellant,  in  the  passage 
cited  by  the  learned  judges  who  decided  Youmy. 
Grote,  only  applies  it  to  the  case  of  a  banker  and  his 
customer.    But  in  Art.  m.  of  the  same  chapter  of 
his  treatise  the  learned  author  discusses  the  nature  of 
the  contract  which  is  constituted  between  the  drawer 
and  the  acceptor  of  a  bill  which  he  asserts  to  be  uii 
vrai  contrat  de  mandat,  mandaitum  aotvendoe  pectinuB. 
I  think  it  is  apparent  from  the  context  of  Art.  HL 
that  the  rule  laid  down  by  Pothier  in  section  99  was 
meant  by  him  to  apply,  not  only  as  between  banker 
and   customer,    but   as  between  a  drawer  and  an 
acceptor  who  pays  in  compliance  with  his  drawer's 
mandate.    But  the  rule  has  no  f»>plication  to  parties 
between  whom  there  is  no  subsisting^    oontnict  d 
mandate.    According  to  its  terms,  an  aooeptor,  who 
paid  the  full  sum  appearing  upon  the  face  of  a  biU 
which  he  knew  or  nad  reason  to  believe  had  beei 
fraudulentlv  increased  after  his  aooeptanoe,  wouU 
have  no  right  to  recover  the  increased  amonnt  ftan 
his  drawer. 

It  was  argued  that  certain  expressions  used  by  Lod 
Blackburn  (at  that  time  Blackburn,  J. )  in  Staan  t.  Nord 
British  AustraUman  Co.,  11  W.  B.  862»  2  H.  &  G 
175,  tend  to  show  that  the  rule  which  Pothier  applies  t 
a  customer  who  draws  a  cheque  upon  his  banbar  hs 
application  also  as  between  the  acceptor  of  a  bOl  an 
possible  future  holders.  His  lordship  there  said,  wit 
reference  to  Young  v.  Orote :  *'  It  may  be  that  th 
case  is  to  be  supported  upon  some  of  the  ground 
there  stated  or  upon  the  broader  ground  apparentl: 
supported  by  the  authority  of  Polhier  in  the  passag 
dted  in  Yotmg  v.  Orote,  that  the  person  pnt^ngi 
oizoalataon  a  bill  of  ezdhange,  by  ibB  law  wl<>l^^^ 
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owes  a  duty  to  all  parties  to  the  bill  to  take  reason- 
able precantions  against  ihe  possibility  of  fraudulent 
alterations  in  it ;  it  is  not  necessary  to  inquire  bow 
that  may  be."  Lopes,  L.J.,  infers  from  these  words 
that  *'  it  is  impossible  not  to  see  that  in  the  case  of 
negotiable  instruments  Blackburn,  J.,  thought  the 
dnty  did  exist."  I  am  unable  to  assent  to  that 
inference.  The  words  convey  anything  but  a  hearty 
spproval  of  the  decision  in  Young  y.  Grote^  and  at  the 
most  they  do  not  even  amount  to  ohiier  dicta.  They 
contain  no  expression  of  judicial  opinion,  and  do 
nothing  more  tban  state  the  tenor  of  an  argument 
whidi  the  noble  and  learned  lord  had  not  found  it 
neoesMiy  to  consider.  One  thing  seems  certain, 
namely,  that  his  lordship  had  not  examined  the  text 
of  Pothier,  which  contains  no  such  doctrine  as  his 
words  impute. 

Several  points  were  raised  for  the  decision  of  the 
Court  of  Common  Plea  in  Sociiti  OSnerale  v.  Metro- 
pi4Han  Bank  {LimiUd),  21  W.  E.  335,  and  one  of 
these  came  veiy  near  to  the  question  which  your  lord- 
ahips  have  to  consider  in  this  case.  The  time  of 
payment  of  a  bill  of  exchange  had,  after  issue,  been 
fraudulently  altered  from  eight  to  eighty  days  after 
date.  The  alteration  being  material,  it  was  sought 
to  make  the  acceptor  liable,  upon  the  ground  that  he 
bad  negligently  left  a  vacant  space  in  the  bill,  between 
the  words  "  eight "  and  '*  days,"  which  enabled  the 
fraadnlent  holder  to  add  the  letter  "  y  "  without  risk 
of  the  fraud  being  detected  upon  inspection  of  the 
docoment.  The  court,  consisting  of  Bovill,  C.J., 
with  Keating  and  Brett,  JJ.,  came  to  the  conclusion 
that  the  acceptor  was  not  liable.  None  of  the  learned 
jodges  affirmed  that  there  was  any  duty  incumbent 
upon  the  acceptor  to  take  precautions  against  forgery ; 
hot,  on  that  assumption,  they  all  held  that  there  had 
been  no  negligence.  Two  of  them  used  language 
which  does  not  appear  to  me  to  be  consistent  witih  the 
existeDce  of  such  a  duty.  The  Chief  Justice  observed : 
'*  PerscoB  are  not  to  be  supposed  to  commit  forgery, 
and  the  protection  against  such  a  claim  is  the  law  of 
the  land,  not  the  vigilance  of  parties  in  excluding  all 
poiiibtlity  of  committing  it."  The  present  Master  of 
the  BoUs  said :  *'  I  not  only  protest  that  there  was  no 
negHgence,  but  say  that  no  judge  ought  to  leave  to  a 
jury  &e  fact  as  evidence  of  ne^igence.  But  there  is 
no  duty  on  any  one  to  suppose  that  those  against 
whose  character  there  is  no  imputation  will  commit 
fcigcry  whenever  the  opportunity  occurs." 

fte  next  and  tiie  last  of  the  English  authorities 

whidi  raised  the  same  questions  of  law  and  fact  which 

oecor  in  this  appeal  is  Adelphi  Bank  v.   Edwards, 

decided  in  the  year  1882.      The  case  has  not  been 

reported :    but  in  the  course  of  the  argument  your 

lordships  had  the  advantage  of  considering  the  shurt- 

hasd  writer's  notes  of  the  opinions  delivered  by  the 

learned  judges,  both  in  the  court  of  first  instance  and 

in  the  Cburt  of  Appeal.      From  these  it  appears  that 

the    defendant   Edwards  had    accepted    a    bill    for 

£S2  lOa.,  which  was  written  on  a  stamp  sufficient  to 

oorver  £300.      Spaces  were  left  in  the  writing,  which 

CBabl«d  a  fraudulent  holder  to  increase  the  amount  of 

the  bill  to  £222  lOs.  by  inserting  the  figure  "  2  " 

hgtwe&i  the  letter  "  £  "  and  the  figures  '*  22  "  in  the 

oonacr  of  the  bill,  and  by  adding  the  words  **  two 

boDdred  "  at  the  end  of  one  line,  and  the  word  **  and  " 

at  the  Iteginning  of  the  next.      The  plaintiff  bank, 

bsvia^  paid  the  increased  amount,  sued  the  acceptor, 

vf/tok    ^e  same  arguments   which    have  been   sub- 

l^ed  to  your  lordships  on  behalf  of  the  appellant. 

^3^**y»  J.,  before  whom  the  case  was  tried,  was  of 

•gnioii  that,  upon  the  law  contended  for  by  the 

Pj^^^ft  the   defendant   had   not   been    ffuilty    of 

'^^Kbgence.    At  the  same  time,  the  learned  judge  did 

•«^  iccept  that  law.    He  said:    "The  defendant. 


in  my  opinion,  as  a  prudent  man  of  business,  was 
not  bound  to  contemplate  that  the  bill  was  coming 
into  fraudulent  hands,  nor  that  by  the  perpetra- 
tion of  a  crime  it  would  be  altered  in  the 
manner  in  which  it  has  been  altered."  In  the 
Appeal  Court,  the  learned  judges  took  the.  same 
view  of  the  facts  as  Chitty,  J.,  but  they  also 
negatived  the  existence  of  any  rule  or  principle 
requiring  the  acceptor  of  a  bill'  to  exclude  facilities 
for  its  alteration.  Baggallay,  L.J.,  said :  ''It  seems 
to  me  impossible  to  say  that  there  was  any  dnty  on 
the  part  of  the  acceptor  of  this  bill  towards  the 
party  who  might  subsequently  become  the  holder  of 
the  bill,  so  to  criticise,  and  so  to  examine  the  bill 
before  he  signed,  as  to  put  it  out  of  the  possibilit]^  of 
any  additional  words  being  afterwards  inserted  in  it." 
The  present  Master  of  the  Bolls  (then  Brett,  L.J.) 
stated  forcibly  the  same  opinions,  which  he  has 
expressed  in  stronger  language  and  at  greater  length 
in  this  case.  Lindley,  L. J.,  after  referring  to  Young 
V.  Orote  and  "  that  class  of  cases,"  proceeded  thus : 
**  We  cannot  say  there  was  negligence  here,  unless  we 
go  the  whole  length  of  saying  that  it  is  negligence  to 
sign  a  negotiable  instrument  so  that  somebody  else 
can  tamper  witii  it.  I  cannot  go  that  length.  I 
think  it  would  be  wrong.  There  is  no  authority 
which  compels  us  to  do  anything  of  the  sort." 

Two  decisions  of  the  Court  of  Session  belonging  to 
a  period  when  the  Commercial  Law  of  Scotland  was 
in  its  infancy,  Orahame  v.  Gillespie,  Morr.  Diet.  1453, 
and  Pagan  &  Ilnnter  v.  Wylie,  Morr.  Diet.  1660,  were 
founded  on  by  the  appellant.  Both  cases  were 
decided  upon  what  I  consider  a  false  analogy,  namely, 
that  the  acceptor  of  a  bill  for  a  definite  amount,  which 
is  capable  of  being  fraudulently  increased  by  the  in- 
sertion of  additional  words  and  figures,  stands  in 
exactiy  the  same  position  as  the  acceptor  of  a  blank 
bill.  The  American  case  of  Garard  v.  Haildan,  67 
Pennsylv.  (17  Smith)  82,  which  was  also  cited  for  the 
appellant,  is  open  to  the  same  criticism. 

The  result  of  the  English  authorities  is,  in  my 
opinion,  decidedly  adverse  to  the  appellant.  Before 
the  present  action  was  brought,  the  rule  for  which  he 
contends  had,  so  far  as  I  have  been  able  to  find,  never 
been  enforced  in  an  English  court  or  affirmed  by  an 
English  judge.  On  the  contrary,  it  had  been  dis- 
approved by  Bovill,  C.J.,  and  the  present  Master  of 
the  Bolls  in  Societe  GeniraleY,  Metropclitan  Bank;  and 
the  case  of  Adelphi  Bank  v.  Edwards,  in  which  four 
judges  were  unanimous,  is  a  direct  precedent  against 
it.  It  is,  no  doubt,  within  the  competency  of  this 
House  to  overrule  the  decision  in  Adelphi  Bank  v. 
Edwards;  but  I  see  no  reason  why  your  lordships 
should  do  so.  The  doctrine  of  Pothier,  out  of  which 
the  contention  of  tiie  bill-holder  in  this  and  previous 
litigations  has  grown,  is  founded  upon  reasons  which 
have  no  application  to  any  question  between  a 
drawer  or  acceptor  and  a  holder  acquiring  right  to 
the  bill  after  aoceptanoe;  and  I  hnow  of  no  prin- 
ciple of  law  which  would  warrant  its  extension  to 
that  case. 

I  desire  to  add  that,  had  your  Lordships  thought 
fit  to  accept  the  legal  argument  of  the  appellant's,  I 
should  not  have  been  of  opinion  that  the  claim  which 
he  makes  in  this  action  was  excluded  by  section  64  of 
the  Bills  of  Exchange  Act.  That  clause  admits  an 
action  for  the  altered  amount  of  the  bill,  when  the 
acceptor  has  authorized  the  alteration.  Accordingly, 
on  the  supposition  already  made,  if  it  had  been 
ehowu  that  he  had  failed  to  discharge  his  legal  dnty 
to  tiie  appellant,  the  respondent  would  have  been 
estopped  from  saying  that  he  did  not  authorize  the 
fraud  committed  by  Scott  Sanders.  That  estoppel 
by  negligence  would,  in  my  opinion,  have  been 
sufficient   to    establish    that    the    respondent    had 
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'*  aathorized "  the  fraudulent  alteration  within  the 
meaning  of  section  64. 

For  these  rewons,  I  also  am  of  opinion  that  the 
judgment  appealed  from  ought  to  be  affirmed. 

Lord  Macnaghtbn.— Charles,  J.,  and  Lopes,  L.J., 
are  both  of  opinion  that  a  person  who  aooepts  a  bill 
of  exchange  intending  that  it  should  be  put  into 
circulation  owes  to  every  one  who  may  become  the 
holder  a  duty  which  they  define  or  describe  as  the 
duty  *'  not  to  be  negligent  with  regard  to  tiie  form 
of  the  instrument." 

Agreeing  so  far,  the  opinions  6i  the  learned  judges 
diverge  at  this  point. 

It  is  part  of  the  history  of  the  case  that  the  bill 
presented  to  Lord  Londesborough  for  his  acceptance 
was  designed  to  facilitate  a  premeditated  forgery. 
But  Charles,  J.,  finds  that  under  the  circumstances 
the  instrument  as  presented  would  not  have  aroused 
suspicion  in  the  mmd  of  a  reasonably  prudent  person ; 
and  therefore  he  comes  to  the  conclusion  that  Lord 
Londesborough  was  not  guilty  of  that  sort  of  negli- 
gence which  would  make  him  liable  for  the  conse- 
quences of  the  crime  afterwards  consummated. 
Lopes,  L.J.,  on  the  other  hand,  thinks  that  the  bill 
before  acceptance  presented  such  obvious  opportuni- 
ties for  alteration,  and  such  a  combination  of 
suspicious  circumstances,  as  ought  to  have  attracted 
the  attention  of  any  man  of  ordinary  prudence.  He 
considers  that  Lord  Londesborough  by  his  want  of 
care  and  caution  *'  enabled  "  the  drawer  to  commit  the 
forgery.  Thinking  that  forgery  was  the  result  "  to 
be  anticipated,*'  he  holds  that  Lord  Londesborough 
must  suffer  for  his  neglect. 

Assuming  the  existence  of  the  duty  which  both 
these  learned  jud(ces  would  cast  upon  the  acceptor 
of  a  bill  ot  exchange,  I  should  be  disposed  to  agree 
with  Charles,  J.,  rather  than  with  tiie  Lord  Justice. 
To  me  it  seems  extravagant  to  suggest  that  the 
acceptor  of  a  bill  is  bound  to  be  familiar  witib  the 
different  steps  in  the  scale  of  stamp  duties,  and  to 
recognize  a  stamp  of  a  higher  grade  than  is  required 
for  the  purpose  in  hand  as  an  indication  of  fraud. 
With  regard  to  the  gaps,  or  vacant  spaces  in  the  bill 
as  presented  to  Lord  Londesborough.  I  think  a  person 
of  ordinary  prudence  who  had  confidence  in  the  man 
with  whom  he  was  dealing,  and  who  never  had 
had  his  attention  called  to  this  species  of  fraud, 
miffht  well  have  passed  them  by  unnoticed,  or  if  he 
hud  happened  to  notice  them  might  have  thought 
them  of  no  moment.  I  cannot  think  that  there  is 
any  rule  which  forbids  you  to  give  a  person  with 
whom  you  are  acquainted,  and  whom  you  believe  to 
be  honest,  some  little  credit  for  honesty  even  when  he 
comes  for  your  promised  acceptance  to  a  bill  of 
exchange,  I  cannot  think  that  even  on  such  an  occa- 
sion you  are  bound  to  scan  his  handiwork  with  the 
eye  of  a  detective,  as  if  it  were  the  production  of  a 
would-be  forger.  The  prevention  of  crime  is  perhaps 
better  left  to  the  operation  of  the  criminal  law. 

However  that  may  be,  I  agree  with  your  lordships 
in  thinking  that  the  supposed  duty  does  not,  in  fact, 
exist. 

Both  the  learned  judges  who  are  in  favour  of  the 
doctrine  refer  it  to  "  the  principle  of  Young  v,  Grote.** 
Young  v.  Orote  is  a  case  which  has  excited  as  much 
diversity  of  opinion  as  any  case  in  the  books.  It  has 
given  rise  to  various  explanations  not  altogether 
uniform  or  consistent.  That  circumstance  of  itself  is 
regarded  by  some  judges  as  a  badge  of  merit  and  a 
passport  to  the  confidence  of  the  profession.  But 
when  you  are  in  search  of  a  principle,  the  effect  is 
rather  embarrassing.  And  therefore,  it  is  with  some 
diffidence  that  I  venture  to  inquire.  What,  after  all, 
is  the  true  principle  of  Young  v,  Orote  ? 


In  Orr  v.  Union  Bank  of  Scotland,  1  Macq.  513, 
3  W.  B.  Dig.  143,  in  1854,  and  again  in  Bank  0/ 
Ireland  v.  Trustees  of  Evans*  Charities,  in  1855,  Cran- 
worth,  L.C.,  had  occasion  to  comment  on  Young  ?. 
Grote,  In  the  former  case,  referring  to  Young  ?. 
Grote,  he  says:  ''Whether  the  conclusion,  in  poiat 
of  fact,  was  in  that  case  well  warranted  is  not 
important  to  consider.  The  principle  is  a  sound 
one,  that  when  the  customer's  neglect  of  due  caution 
has  caused  his  bankers  to  make  a  payment  on  a 
forged  order,  he  shall  not  set  up  against  them  the 
invalidity  of  a  document  which  he  has  induced  them 
to  act  on  as  genuine." 

If  that  be  the  principle  of  Young  v.  Orote,  I  do  not 
think  it  helps  the  appellant  much.  It  will  be 
observed  that  Lord  Cranworth  treats  the  relation  of 
banker  and  customer  as  the  governing  feature  in  the 
case.  That  relation  is,  I  think,  a  long  way  off  from 
the  connection  between  the  acceptor  of  a  bill  and  a 
subsequent  holder. 

The  observations  of  Parke,  B. ,  on  Young  v.  Orcie^ 
in  delivering  the  opinions  of  the  judges  in  Bank  0/ 
Ireland  v.  Trustees  of  Evans*  Charities,  are  much  to 
the  same  effect.  Nor  do  I  think  that  there  is  any 
difference  in  substance  between  the  views  expressed 
by  Lord  Cranworth  himself  in  the  two  cases.  In  the 
latter  case  he  seems  to  treat  the  decision  in  Young  v. 
Orote  as  founded  on  estoppel,  though,  as  Cockbam, 
C.J.,  points  out.  Young  v.  Grote  was  *'  decided  with- 
out reference  to  estoppel  at  all  *'  (2  Ex.  189). 

Other  judges,  including  Parke,  B.,  himself,  in  the 
earlier  case  of  Robarts  v.  Tucker  have  held  that  Young 
V.  Grote  is  to  supported  on  the  ground  that  the 
customer  had  by  signing  a  blank  cheque  given 
authority  to  anyone  in  whose  hand  it  was  to  fill  it  up 
in  any  way  the  blank  permitted.  If  this  is  the  real 
ground  of  the  decision,  it  has  still  less  bearing  on 
the  present  case,  where  nothing  further  was  required 
to  be  added  after  Lord  Londesborough's  acceptance 
to  give  effect  or  negotiability  to  the  instrument. 

Whatever  may  be  the  better  ground  for  supporting 
the  decision  in  Young  v.  Orote^  it  is  obvious,  on 
referring  to  the  report  in  Bingham,  that  the  oourt 
went  very  much  on  the  authority  of  the  doctrine  lud 
down  by  Pothier,  that  in  cases  of  mandate  generally, 
and  particnlarly  in  the  case  of  banker  and  customer, 
if  the  person  who  receives  the  mandate  is  misled 
through  the  fault  of  the  person  who  gives  it,  the  loss 
must  fall  exclusively  on  the  giver.  That  is  not 
unreasonable ;  but  the  doctrine  has  no  application  to 
the  present  case.  There  is  no  mandate  as  between 
the  acceptor  of  a  bill  and  a  subsequent  holder. 

The  other  case  on  which  much  reliance  was  placed 
on  the  part  of  the  appellant  was  the  case  of  Swan  v. 
North  British  Australasian  Co.,  which  was  cited  for 
the  observations  of  Blackburn,  J.  With  the  comments 
which  have  been  made  on  those  observations  by  my 
noble  and  learned  friend  Lord  Watson,  I  quite  agree. 
Lf  the  report  is  correct,  the  reference  to  Pothier  is 
certainly  inaccurate. 

Passing  from  authority,  I  must  say  that  I  am  not 
at  all  persuaded  that  the  contention  on  the  part  of  the 
appellant  can  be  supported  on  principle  or  on  i^roands 
of  convenience.  It  was  said  i^t  the  negotiability  of 
bills  of  exchange  would  be  seriously  impaired  if 
persons  who  act  as  Lord  Londesborough  acted  are 
not  to  be  held  liable  for  all  the  consequenoes  of  their 
want  of  caution.  But  I  must  say  I  was  very  much 
struck  with  some  observations  which  fell  from  one  of 
your  lordships  during  the  argument  that  the  con- 
sequences to  the  transaction  and  dispatch  of  meroan- 
tile  business  would  be  serious  indeed  if  it  were  laid 
down  that  a  person  under  obligation  to  accept  a  bfll 
was  at  liberty  to  refuse  or  delay  accoptanoe  on  the 
ground  that  there  was  something  in  the  form  of  the 
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instmment  of  which  a  skilful  forger  might  perhaps 
take  advantage.  After  all,  it  is  the  drawer  of  a  bill 
of  exchange  who  has  control  over  its  form:  the 
obligation  of  the  acceptor  is  to  pay  the  bill  at 
matmity.  Censorship  over  the  form  of  the  instru- 
ment  is,  I  think,  no  part  of  his  duty. 
I  am  of  opinion  that  the  appeal  must  be  dismissed. 

Lord  Morris. — I  am  of  the  same  opinion. 
The  liability  of  the  defendant  must  arise  from 
either,  first,  his  complicity  in  the  fraud ;  or, 
Koondly,  from  some  contractual  relation,  express  or 
implied,  between  him  and  the  holder  of  the  bill  of 
exchange ;  or,  thirdly,  from  some  duty  he  owed  to 
the  holder.  There  is  no  complicity  by  the  defendant ; 
there  is  no  privity  between  the  plaintiff  and  the 
defendant  from  which  any  contract  can  be  spelt  out. 
Well,  is  there  any  duty  on  the  acceptance  of  a  bill  to 
a  subsequent  holder  that  the  acceptor  should 
aoutinize  the  bill  presented  to  him  for  acceptance  ? 
In  my  opinion,  none  beyond  this — that  he  should  see 
that  he  accepts  a  biU  filled  up,  because  if  he  accepts  a 
bOl  in  Uank  that  implies  an  authority  to  the  person 
getting  tiie  acceptance  to  fill  up  the  amount. 

In  Young  v.  Orote  the  acceptance  was  in  blank. 
Even  if  weJl  decided  on  its  particular  facts,  and  a 
ease  between  banker  and  customer,  I  fail  to  see  how 
it  governs  this  case,  where  the  defendant  accepted  a 
regularly  filled  up  bill.  If  the  defendant  could  be 
held  liable,  it  appears  to  me  an  indorser  would  also 
be  bound  to  enter  on  a  scrutiny  of  the  bill  in  order  to 
protect  himself  from  a  subsequent  holder.  This  case 
ii  an  attempt  to  impose  a  new  duty  on  an  acceptor  of 
a  hOl  of  exchange.  The  doctrine  of  estopx>el  binds  an 
acceptor  who  accepts  a  blank  bill,  because  by  doing 
ao  he  is  precluded  from  setting  up  as  a  defence  that 
he  did  not  authorize  the  filling  up  ;  that  doctrine  has 
no  ^yplication  to  the  present  case. 

Lord  Shaitd. — I  concur  in  thinking  the  appeal 
ought  to  be  disallowed. 

The  waght  of  judicial  opinion  and  authority  is 
deariy  against  the  contention  of  the  appellant,  unless 
iadeed  it  could  be  shown  that  the  case  of  Young  v. 
firUe  had  a  direct  application,  and  that  the  grounds 
of  that  decision  were  applicable  to  the  facts  which 
have  been  here  proved. 

The  qoeetion  here  raised  was  expressly  decided  in 
1«;82  against  the  view  contended  for  by  the  appellant, 
in  the  case  of  the  Adelphi  Bank  v.  Edwards^  in  which 
the  jndgment  of  Ghitty,  J.,  was  unanimously  a£firmed 
by  the  Coort  of  Appeal ;  and,  besides  the  opinion  of 
Bovill,  C.J.,  and  the  present  Master  of  the  Bolls  in 
ihtewMoiihe  Sodeic  GenSrale  v.  Metropolitan  Bank, 
the  SBoie  judgment  has  now  been  repeated  by  a 
laajarity  of  the  Court  of  Appeal. 

Am  to  the  case  of  Young  v.  Orote,  I  find  nothing  in 

the  gionnds  of  the  judgment  which  supports  the 

proposition  that  an  indorsee  of  a  bill  of  exchange  for 

raloe  has  a  legal  claim  against  the  acceptor,  against 

whom  no  want  of  bond  fides  can  be  alleged,  for  a  sum 

beyond  the  amount   for  which   the  acceptance  was 

gxvcn,  on  the  ground  of  negh'gencein  his  having  given 

ham  aeeeptance  to  a  bill  in  such  a  form  and  im- 

preaaed  with  such  a  stamp  as  enabled  the  drawer  to 

MMBinii     a     forgery    by     enlarging     the     amount 

lor    which    the    acceptance    was    granted  in    such 

a    way     as    to    escape    detection    by    the    indor- 

iee.       The   case    of    Young    v.     Orote,     between    a 

and    his    customer,    was    one    in    which 

waa  the  relation  of  parties  contracting  with 

other.    It  appears  to  me  that  the  ground  of 

,  M  reported,  was  in  conformity  with  the 

\>^^ted  doctrine  of  Pothier  that  this  relation  inferred, 

«f  »ot  expressly,  at  least  by  implication^  the  duty  and 


obligation  on  the  customer's  part,  in  issuing  cheques 
on  his  banker  to  third  parties,  to  take  care  that  these 
were  not  in  such  a  form  as  to  give  the  means  of  en- 
larging their  amount  without  this  being  readily 
detected.  In  that  view  of  the  case  the  deciedon  does 
not  apply  here,  where  the  acceptor  and  the  indorsee 
of  the  bill  were  strangers  to  each  other,  having  no 
relation  as  contracting  parties,  which  could  imply  the 
duty  and  obligation  of  the  banker's  customer  to  the 
banker.  If,  as  has  been  suggested,  the  decision  in 
Young  v.  Orote  turned  on  the  fact  that  the  customer 
bad  signed  cheques  wholly  blank  in  amount,  by  which 
the  person  acquiring  pofisession  might  be  held  to  have 
a  mandate  to  fill  in  any  sum  he  chose,  the  case  has  no 
application  to  the  present.  The  acceptor  here  signed 
no  bill  blank  in  the  sum,  for  there  was  expressed  in 
writing  in  the  body  of  the  bill  the  amount  for  which 
he  agreed  to  imdertake  liability. 

I  agree  with  your  lordships  in  holding  that  there  is 
no  sound  reason  or  legal  principle  to  support  the 
view  that,  on  the  ground  of  negligence,  an  acceptor 
of  a  bill  becomes  liable  to  a  subsequent  holder  for  a 
sum  beyond  the  amount  of  his  acceptance  because  the 
form  of  the  document  and  the  stamp  used  admits  of  a 
forgery  in  the  hands  of  a  dishonest  person,  such  as 
occurred  in  this  case.  As  to  the  stamp,  I  do  not 
believe  that  in  the  course  of  ordinary  business  persons 
accepting  bills  scrutinize  the  paper  on  which  a  bill  is 
written  to  see  the  amount  it  will  carry ;  and  I  am 
certainly  not  prepared  to  say  they  are  in  any  way 
required,  as  a  matter  of  duty  or  obligation,  to  do  so. 
Stamps  of  higher  value  than  necessary  must  be  often 
used  when  it  is  difficult  or  inconvenient  to  get  a 
stemp  of  the  precise  value  wanted.  As  to  the  form 
of  the  document,  I  think  an  acceptor,  while  himself 
acting  in  bond  fide^  who  has  the  sum  for  which  he  has 
agreed  to  grant  his  acceptence  expressed  in  the  body 
of  the  bill  is  not  called  upon  to  anticipate  and  pro- 
vide against  forgery.  To  hold  the  contrary  would 
lead  to  great  inconvenience  in  business.  An  acceptor 
scrutinizing  a  bill  might  think  it  left  room  for  a 
fraudulent  addition,  and  might  refuse  acceptance  to 
the  serious  injury  of  the  drawer  residing  at  a  distance 
or  abroad,  or  of  a  drawer  who  might  have  indorsed 
the  bill  for  value  given  before  acceptance,  and  he 
might  be  involved  in  litigation  and  found  to  have 
been  unduly  apprehensive  and  in  the  wrong ;  while 
after  acceptance  numerous  and  difficult  questions 
might  frequently  arise  as  to  what  constituted  negli- 
gence in  particular  cases  like  the  present,  in  which 
two  learned  judges  have  di£Eered  on  the  point. 

I  think  the  appellant  has  failed  to  show  that  his 
contention  is  founded  on  sound  legal  principles ;  and 
though  cases  of  successful  fraud  and  forgery  will,  no 
doubt,  occur  from  time  to  time,  notwithstanding  the 
risk  of  penal  consequences  incurred  by  the  forger, 
yet  a  decision  giving  effect  to  the  appellant's  argu- 
ment would,  I  think,  lead  to  so  great  inconvenience 
in  business  and  so  much  litigation  as  to  create  a 
greater  evil  than  can  arise  under  the  existing  law  as 
now  settled  by  your  lordships'  judgment. 

Lord  Davey. — I  have  had  an  opportunity  of  read- 
ing and  considering  the  judgment  which  has  been 
delivered  by  my  noble  and  Teamed  friend  opposite 
(Lord  Watson),  and  I  so  entirely  agree  in  the  conclu- 
sion at  which  he  has  arrived  and  the  reasons  which 
the  noble  and  learned  lord  has  expressed  in  support 
of  his  view,  that  I  have  not  felt  it  necessary  to  write 
a  judgment  of  my  own.  I  only  desire  to  say  that, 
in  my  opinion,  our  judgment  in  this  case  is  outside 
the  case  of  Young  v.  Orote.  The  doctrine  of  that  case 
was  one  arising  out  of  the  relation  of  mandant  and 
mandatory,  which  does  not  exist  in  the  case  of  the 
drawer  and  holder  of  a  bill  of  exchaoge. 
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Smith  v.  Bbown. 


Privy  Council 


Order  appealed  from  affirmed  and  appeal  diemiaaed 
with  costs. 

Solicitors  for  the  appellant,  Smith,  Fawdon,  d:  Low, 

Solicitors  for  the  respondent,   Saltwell,    Tryon,  & 
SaltwelL 


^rtbs  OTounctL 


{From  the  Supreme  Court  of  New  South  Wales,) 

July  28,  1896. 

Smith  v.  Brown,  (a.) 

Company — Shares — Registration  of  contract — New  South 
Wales  Companies  Act^  1874,  s.  57 — Companies  Act^ 
1867  (30  &  31  Vict.  c.  89),  s.  25. 

T?ie  contract  in  writing  to  be  filed  ivith  the  Registrar 
of  Joint' Stock  Companies  at  or  before  the  issue  of  shares 
under  section  57  of  the  New  South  WcUes  Companies 
Actf  1874,  and  the  25th  section  of  the  Companies  Act^ 
1867,  so  as  to  avoid  the  liability  of  payment  in  full  on 
such  shares,  must  be  a  document  creating  legal  rights, 
duties,  or  obligations  as  between  the  parties  to  it.  A  mere 
resolution  between  certain  persons  interested  in  a  property, 
setting  forth  the  manner  in  which  they  propose  to  put  the 
property  before  the  public  is  insufficient,  though  regis^ 
iered  under  the  statute. 

Hartley's  case,  23  W.  R.  203,  L.  R.  10  Ch.  App. 
157,  considered  and  explained. 

Appeal  from  the  Supreme  Court  of  New  South 
Wales. 

The  facts  sufficiently  appear  in  their  lordships' 
judgment. 

Bray  and  Malcolm  Macnaghten,  for  appellant. 

The  respondent  did  not  appear. 

The  Judgment  of  their  lordships  (Lord  Halsburt, 
L.G.,  tord  Hbrsohell,  Lord  Watson,  Lord  Hob- 
house,  Lord  Macnaghten,  Lord  Morris,  Lord 
Davet,  Sir  BiOHARD  Cough)  was  delivered  by 

Lord  HOBHOUSE. — ^The  appeal  in  this  case  raises  a 
question  of  a  class  which  frequently  arises  in  the 
winding-up  of  joint-stock  companies  —  viz.,  the 
question  whether  a  registered  shareholder  is  entitled 
to  escape  contribution  on  the  ground  that  the  calls 
on  his  shares  are  to  be  taken  as  having  been  paid  up 
wholly  or  partially. 

At  the  dkte  of  the  winding-up  the  respondent  was 
the  registered  holder  of  2,032  £l  shares.  He  con- 
tended that  they  were  fully  paid  up ;  three  shillings 
by  actual  payments,  and  the  balance  of  seventeen 
shillings  by  contract.  As  to  1,666  shares  his  claim 
has  been  rejected,  and  so  far  there  is  no  further 
contest.  As  to  the  remaining  366  shares  his  claim 
has  been  sustained,  and  the  official  liquidator  appeals 
from  that  decision.  A  number  of  other  shareholders 
are  in  the  same  position,  and  their  interests  are 
affected  by  this  appeal;  but  unfortunately  no  one 
aptiRars  to  oppose  it. 

The  company  was  formed  under  the  Companies  Act, 
1874,  the  57th  section  of  which  is  to  the  same  purport 
with  section  25  of  the  English  Act  of  1867.  Every 
share  is  to  be  taken  as  subiect  to  the  payment  of  its 
whole  amount  in  cash,  unless  otherwise  determined 
by  contract  duly  made  in  writing  and  filed  with  the 
registrar  of  joint-stock  companies  at  or  before  the 
issue  of  the  shares.    It  is  the  common  case  that  the 

(a.)  Reported  by  C.  H.  Grafton,  Esq.,  Barrister- 
at-Law. 


respondent  has  paid  only  three  shillings  on  the  shans 
which  are  of  the  nominal  value  of  one  pound ;  and 
that  the  balance  of  seventeen  shillings  was  the  sab* 
ject  of  negotiations  before  the  company  was  formed. 
The  question  between  the  respondent  and  thecompaQy 
is  whether  the  seventeen  shillings  are  to  be  taken  ai 
paid  up  by  virtue  of  (a)  a  contract  in  wiitinf^  (6)  filed 
with  the  registrar  (c)  before  the  issue  of  the  shares. 

On  the  8th  of  March,  1S88,  Messrs.  Fletcher 
offered  the  property  afterwards  worked  by  the  com- 

Eany  to  a  syndicate  of  twenty  persons,  each  contn- 
uting  £500.  Upon  this  offer  a  syndicate  was  formed 
of  more  than  twenty  persons,  some  of  whom  took  a 
fortieth  share  instead  of  a  twentieth.  They  in  effect 
purchased  the  property  of  Messrs.  Fletcher  for 
£10,000,  and  it  has  been  duly  paid  for. 

The  next  document  is  a  deed  by  which  four  gentle- 
men, named  Walford,  Laidley,  Dibbs,  and  Taylor, 
declared  themselves  trustees  of  the  property  in 
question  for  the  syndicate,  whose  members  were 
named  in  a  schedule  with  the  share  of  each  opposite 
his  name.  The  deed  appears  to  have  been  executed 
by  the  four  trustees  in  April,  1888,  but  it  is  not 
dated,  and  is  not  executed  by  any  other  members  of 
the  syndicate.  Walford,  Taylor,  and  Dibbs  were 
themselves  along  with  twenty  others  named  in  the 
schedule  as  members  of  the  syndicate,  and  the  shares 
ascribed  to  the  twenty- three  are  S^ths  of  the  whole. 

On  the  12th  of  July,  1888,  the  syndicate  met  and 
resolved  that  a  company  should  be  formed  with  a 
capital  divided  into  IC 0,000  shares,  and  the  shares 
allotted  pro  rata  among  the  syndicate  and  issued  as 
paid-up  to  seventeen  shillings  per  share.  After  this 
it  seems  that  the  S3mdicate  acted  as  if  a  company  had 
been  formed;  and  among  other  acts  they  allotted 
shares,  though  no  certificates  ^ere  issued  till  the 
month  of  October. 

On  the  30th  of  July  a  deed  was  executed  by  Dibbs, 
Taylor,  Walford,  and  Laidley  (who  are  called  the 
vendors)  as  trustees  for  the  syndicate  comprised  of 
the  persons  named  in  the  schedule  thereto  of  the  one 
part,  and  McEellar  (who  is  called  the  trustee)  of  the 
other  part.  Thereby  the  vendors  purport  to  agree 
with  the  trustee  that  a  limited  liability  company  shall 
be  formed  for  working  the  mining  property  in  ques- 
tion, which  the  vendors  purport  to  sell  and  the  trus- 
tee for  the  projected  company  purports  to  buy.  The 
deed  contamed  the  following  clauses : — 

*'  3.  That  the  capital  of  the  said  company  shall  be 
one  hundred  thousand  pounds  in  one  bundr«Hi  thou- 
sand shares  of  one  pound  each,  which  shall  be 
deemed  to  be  and  issued  as  paid  up  to  seventeen 
shillings  per  share,  and  subject  to  a  liability  of  three 
shillings  per  share  and  no  more. 

**  5.  That  the  consideration  for  the  before-men- 
tioned sale  and  for  the  transfer  of  the  said  property 
to  the  said  company  after  formation  shall  be  the 
issue  of  one  hundred  thousand  shares  paid  up  to  the 
extent  of  seventeen  shillings,  and  with  a  liability  of 
three  shillings  per  share,  duly  allotted  to  the  persons 
named  and  in  the  numbers  set  out  in  the  said 
schedule. 

'*  6.  The  said  trustee  for  and  on  behalf  of  the  said 
proposed  company  agrees  that  the  one  hundred 
thousand  shares  in  such  company  shall  be  issued  to 
the  subscribers  therefor  on  the  following  terms ; 
namely,  that  the  sum  of  seventeen  shilling^  per 
share,  which  represents  the  sum  at  which  the  pro^ 
prietors  value  the  property  to  be  transferred  to  th«. 
company,  shall  be  deemed  to  have  been  paid  on  each; 
share  by  such  transfer,  and  that  such  shares  still 
have  a  liability  thereon  of  three  shillings  per  shari 
and  no  more ;  and  such  three  shillings  may  be  oaUed 
up  by  direction  of -the  company  from  time  to  time 
as  the  money  is  required  for  developing  the  property. 
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"  7.  That  within  thirty  day^  after  the  registration 
of  tbe  company  this  agreement  shall  be  adopted  by 
the  board  of  directors  of  ^e  said  oompany  by  a 
molutioD,  which  shall  be  duly  entered  on  Uie  minutes 
of  the  proceedings  of  the  said  company. 

"8.  That  the  said  trustee  shall  incur  no  personal 
fiftbility  whateTer  in  respect  of  this  agreement." 

In  the  schedule,  which  contains  the  names  of  the 
ipdicateand  their  shares  in  the  concern,  the  respon- 
deoi  appears  as  the  holder  of  1,666  shares.  The 
mjdicate  now  consisted  of  twenty-six  persons, 
Lsidley  and  two  others  having  been  added  since  the 
dttd  of  April.  The  whole  100,000  shares  were  dis- 
tribated  amang  them. 

The  memorandum  of  association  is  dated  the  8th 
of  Aogost  By  the  5th  and  6th  clauses  the  terms, 
eonditions,  and  objects  of  the  agreement  of  the  30th 
of  July  are  adopted.  The  memorandum  is  signed  by 
mne  shareholders,  among  whom  is  the  respondent, 
agnmg  for  1,666  shares.  On  the  6th  of  September 
the  memorandum  and  also  the  articles  of  association 
were  filed  with  the  registrar,  and  the  oompany  was 
then  completely  formed.  On  the  next  day  the  deed 
of  the  30th  of  July  was  filed.  On  the  14th  of  Sep- 
temher  the  directors  passed  a  resolution  adopting  that 
i^reemeut.    This  resolution  has  never  been  filed. 

The  Master  in  Equity  held  that  the  respondent 
oxght  to  be  excluded  from  the  list  of  contributories. 
The  official  liquidator  appealed,  and  the  case  was 
k«»d  by  Manning.  J.  That  learned  judge  held  that 
lf666  shares  for  which  the  respondent  signed  the 
OKinoraodam  of  association  were  issued  to  him  on 
^  6th  of  September  when  the  memorandum  was 
fled.  Therefore  they  could  not  be  protected  by  the 
■greement  of  the  30th  of  July,  which  was  not  filed 
till  the  7th  of  September. 

The  remaining  shares  held  by  the  respondent  were 
>ned  later.  As  regards  them  Manning,  J.,  states 
^t  his  own  opinion,  apart  from  decided  cases,  would 
w  that»  in  order  to  give  protection  under  section  57, 
there  oDght  to  be  filed  a  formal  document  under  the 
Ksl  of  the  company,  acknowledging  itself  bound  by 
^  agreement  relied  on.  But  then  he  thinks  that  the 
deeisumin  Hartley's  case,  23  W.  R.  203,  L.  E.  10  Ch. 
App.  157,  oompels  him  to  hold  that  the  agreement  of 
»e  30th  of  July,  which  was  registered  before  the 
■ne  of  the  366  shares,  is  such  an  agreement  as 
■^Bfies  the  57th  section.  For  this  reason  he  made 
IB  order  dated  the  25th  of  August,  1893,  by  which 
ite  nried  the  master's  certificate  to  the  extent  of 
^^g  the  respondent  a  contributory  for  1,666 
^es.  with  a  liability  to  the  extent  of  fourteen 
ifflliiBgs  a  share  and  to  no  further  extent, 

3%e  respondent  did  not  appeal  from  this  order. 
Ihe  official  liquidator  appealed  for  the  purpose  of 
>^ag  the  respondent  a  contributory  for  the  other 
^  shares.  The  full  court,  without  going  into  the 
J^  arguments,  expressed  their  concurrence  in 
•SBDuig,  J.*t,  view  of  the  efEeot  of  Hartley's  case,  and 
they  <fiaii88ed  the  appeal. 

Their  lordships  have  been  furnished  with  a  copy  of 
^  ^reement  in  HarUty's  case.  It  was  made  between 
•  Mr.  Boden  of  the  one  part  and  a  Mr.  Field  of  the 
^^  part  Field  is  described  as  the  agent  of  a 
^^Moy  then  being  formed,  and  of  the  promoters 
weof.  Boden  agrees  to  sell  and  Field  to  purchase 
«rt«in  property  at  the  price  of  £6,000,  to  be  paid  as 
^£<^tOO  by  an  equiTalent  amount  of  fully  paid-up 
wes  in  the  intended  company,  and  as  to  £1,200  in 
^  alter  the  registration  of  the  oompany.  If  the 
<<aa{taoy  should  fail  within  thirty  days  of  registra- 
|**to adopt  the  agreement  the  Tender  was  to  be  at 
^fitf  to  annul  the  sale.  After  the  formation  of  the 
^^^ypy.  but  before  the  registcation  of  the  agree- 
*«t  uiid^  the  Act  of  1867,  200  of  the  vendor's 


paid-up  shares  were  issued  to  his  assignee  or  nominee 
Hartley.  After  the  issue,  registration  of  the  agree- 
ment, which  had  been  previously  overlooked,  was 
effected.  Then  the  200  issued  shares  were  cancelled 
and  240  new  ones  allotted  to  Hartley.  Those 
proceedings  gave  rise  to  two  questions.  First,  the 
official  liquidator  put  Hartley  on  the  list  in  respect 
of  the  200  cancelled  shares;  and  the  question  was 
whether  the  cancellation  was  valid.  The  court  held 
that  it  was;  pointing  out  that  200  paid-up  shares 
were  part  of  the  purchase-money,  and  that  if  they 
were  not  granted  the  vendor  would  to  that  extent  be 
still  unpaid.  Owing  to  inadvertence,  the  200  shares 
first  issued  were  liable  to  calls,  and  in  rectifying  that 
mistake  the  company  were  only  doing  without  suit 
what  the  court  would  have  ordered  them  to  do. 

Their  lordships  notice  these  facts  because  in  the 
authorized  Law  Beports  (18  Eq.  542,  and  10 
Ch.  App.  157),  the  statement  of  the  case  is  confined 
to  the  cancelled  shares,  and  except  for  one  passage 
in  Lord  Oaims's  judgment,  there  is  nothing  to  show 
that  the  sufficiency  of  the  agreement  was  in 
controversy.  But  from  other  reports  (23  W.  B. 
203 ;  44  L.  J.  240 ;  32  L.  T.  N.  S.  106)  it  is  dear 
that  the  official  liquidator  put  Hartley  on  the  list  in 
respect  of  the  240  new  shares  as  well  as  the  200 
cancelled  ones,  and  that  the  sufficiency  of  the  agree- 
ment came  into  question  with  respect  to  those  shares, 
and  was  upheld  in  both  courts,  and  that  Hellish, 
L.J.,  expressed  his  concurrence  with  Lord  Cairns. 

In  delivering  his  opinion  Manning,  J.,  went  into 
a  careful  and  learned  examination  of  the  question 
whether  other  oases  to  which  he  referred  can  be 
reconciled  with  Hartley's  case.  The  full  court  also 
addressed  themselves  to  the  same  point.  They  said 
that  the  cases  suggested  as  being  in  confiiot  with 
Hartley's  case  are  not  really  so,  because  in  them  there 
was  either  no  ooctraot,  or  a  document  executed  as 
an  escrow,  or  one  purporting  to  be  executed  by  a 
non-existent  body.  Whereas  here,  the  court  says, 
there  is  an  actual  valid  contract  made  by  a  person 
who  was  a  trustee  holding  property  for  the  proposed 
company. 

The  only  document  purporting  to  be  an  agreement 
which  has  been  registered  m  the  present  case,  and  the 
only  document  therefore  which  it  is  necessary  to  con- 
sider, is  that  of  the  30th  of  July,  1888.  The  courts 
below  regard  it  as  a  contract  sufficient  to  comply 
with  the  exigencies  of  section  57  of  the  Act  of 
1874. 

In  the  opinion  of  their  lordships  that  document  is 
not  a  contract  in  any  proper  sense  of  the  word.  It 
is  nothinff  more  than  a  resolution  by  certain  persons 
interested  in  a  mining  property  setting  forth  the 
manner  in  which  they  proposed  to  put  the  property 
before  the  public.  It  does  not  create  nor  was  it 
intended  to  create  any  legal  rights,  ditties,  or  obliga- 
tions as  between  the  persons  expressed  to  be  parties 
to  it.  It  was  a  contrcMct  in  form  only.  The  persons 
interested  in  the  property  and  the  shareholders  in  the 
company  to  be  registered  were  just  the  same  persons 
over  again  in  a  different  guise ;  they  had,  as  stated 
above,  already  distributed  the  whole  of  the  share 
capital  among  themselves.  In  Hartley's  case  there 
was  a  genuine  sale,  and  a  genuine  purchase,  and  a 
genuine  bargain  to  pay  the  price  by  paid-up  shares 
issued  to  the  vendor,  who  could  enforce  the  oargain 
under  peril  of  annulling  the  sale. 

The  result  is  that  the  respondent  has  not  brought 
himself  within  the  protection  given  by  section  57  ; 
that  the  order  of  the  full  court  dismissing  the  appeal 
to  them  should  be  discharged ;  and  that  Mannine, 
J.'s,  order  of  the  25th  of  August,  1893,  should  be 
varied  so  as  to  include  the  respondent  in  the  list  of 
contributories  for  the  whole  number  of  shares  for 
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whioh  he  was  placed  there  by  the  Official  Liquidator. 
In  other  respects  that  order  should  be  affirmed. 
Their  lordship  will  humbly  advise  Her  Majesty  in 
accordance  with  this  opinion. 

The  Official  Liquidator  does  not  ask  for  costs 
against  the  respondent^  which  their  lordships  think 
to  be  a  yery  reasonable  course  under  the  circum- 
stances of  the  case.  The  appelluit's  costs  will  be 
answered  by  the  estate  that  is  being  wound  up  along 
with  the  other  costs  of  liquidation. 

Solicitors  for  the  appellant,  LunUey  &  Lumley, 


June  10, 1896. 


(Soutt  of  ZlppeaL 


From  Prob.  Div.  &  Adm.  Div.      ) 
(Ldndley,  Lopes,  and  Bigby,  L.  JJ.)  ] 

Thomson  v.  Thomson,  (a.) 

Divorce  —  Variation  of  settlement — Death  of  petitioner 
after  decree  absolute — Matrimonial  Causes  Act,  1859 
(22  &  23  Via  c.  61),  s.  5— Matrimonial  Causes  Act, 
1878  (41  Vict,  c.  19),  s,  3 — Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  39. 

A  petitioner  (the  husband)  having  obtained  a  decree 
absoliUefor  dissolution  of  marriage,  presented  a  petition 
to  vary  the  trusts  of  the  marriage  settlement  and  to  carry 
out  the  terms  of  an  agreement  which  had  been  made  with 
his  wife  on  the  hearing  of  the  suit.  Shortly  afterwards 
the  petitioner  died.  An  application  was  made  by  his 
legal  personal  representative  to  be  made  a  party  in  order 
to  continue  the  proceedings. 

Held,  that  the  court  has  no  jurisdiction,  under  section  6 
of  the  Matrimonial  Causes  Act,  1859,  and  section  3  of 
the  Matrimonial  Causes  Act,  1878,  to  order  the  legal 
personal  representative  of  a  deceased  petitioner  to  be  made 
a  party  for  the  purpose  of  continuing  proceedings  for  the 
variation  of  the  settlement.  The  Act  of  1859  was  in- 
tended for  the  benefit  of  living  persons  only. 

Appeal  from  a  decision  of  the  President  of  the 
Divorce  Division. 

The  husband  presented  a  petition  for  divorce  by 
reason  of  his  wife's  adultery,  and  obtained  a  decree 
niei  on  the  14tb  of  June,  1895.  On  the  marriage  in 
1873,  the  husband  brought  into  settlement  a  sum  of 
£10,000,  which  was  invested  and  settled  on  the  osual 
.trusts— viz.,  the  first  life  interest  to  the  husband, 
second  life  interest  to  the  wife  without  power  of 
anticipation,  remainder  to  the  children  of  the  mar- 
riage, and  if  there  were  no  children,  then  to  the 
husband  absolutely.  There  were  no  children  of  the 
marriage. 

On  the  hearing  of  the  petition  an  agreement  was 
made  between  the  parties  and  was  signed  by  their 
respective  counsel,  whereby  the  petitioner  agreed  to 
settle  sufficient  funds  to  secure  to  the  respondent  £120 
per  annum  for  her  life,  and  the  respondent  agreed  to 
the  trusts  of  the  settlement  being  set  aside,  and  to 
the  remainder  of  the  trust  funds  being  re-transferred 
to  the  petitioner  absolutely.  The  respondent  also 
agreed  to  the  appointment  of  the  same  trustees  of 
the  new  settlement  as  of  the  original  settlement. 

On  the  19th  of  January,  1896,  the  decree  nisi  was 
made  absolute,  and  on  the  7th  of  February,  1896,  the 
husband  presented  a  petition  to  vary  the  trusts  of  the 
settlement  and  to  carry  out  the  agreement  of  the  14th 
of  June,  1895.  Shortly  afterwwds,  on  the  27th  of 
February,  and  before  the  respondent's  answer  was 

[a.)  Bepoited  by  W.  Shalloeoss  Oojddard,  Esq., 
Barrister-at-Law* 


delivered,  the  petitioner  died.  An  application  to 
make  the  legal  perBonal  representative  of  the  peti 
tioner  a  party  to  the  proceedings  was  dismissed  by 
the  registrar,  and  his  decision  was  affirmed  by  the 
President,  who  held  that  the  court  had  no  janadic- 
tion  under  the  Divorce  Acts,  and  that  the  Legislature 
intended  in  the  Act  of  1859  to  limit  the  power  of 
altering  settlements  to  the  personal  benefit  of  a  hus- 
band, wife,  or  children. 

Section  5  of  the  Matrimonial  Causes  Act,  1859, 
provides  that  <'  the  court  after  a  final  decree  of  nullity 
of  marriage  or  dissolution  of  marriage  may  inquire 
into  the  existence  of  ante-nuptial  or  post-nuptial 
settlements  made  on  the  parties  whose  marriage  is 
the  subject  of  the  decree,  and  may  make  snob  orders 
with  reference  to  the  application  of  the  whole  or  a 
portion  of  the  property  settled  either  for  the  benefit 
the  children  of  the  marriage  or  of  their  respective 
parents  as  to  the  court  shall  seem  fit." 

By  section  3  of  the  Matrimonial  Causes  Act,  1878, 
the  court  is  empowered  to  exercise  the  powers  vested 
in  it  by  section  5  of  the  Act  of  1859,  "notwith- 
standing that  there  are  no  children  of  the  marriage." 

By  section  39  (1)  of  the  Conveyancing  Act,  1881, 
<*  notwithstanding  that  a  married  woman  is  restr^ned 
from  anticipation,  the  court  may,  if  it  thinks  fit, 
where  it  appears  to  the  court  to  be  for  her  benefit, 
by  judgment  or  order,  with  her  consent,  bind  her 
interest  in  any  property." 

The  executor  of  the  deceased  husband  appealed. 

Bayford,  Q.C.,  HcUdane,  Q.C,  and  Bargrave  Deane, 
for  the  appellant. — An  action  for  specific  perform- 
ance of  the  agreement  would  lie,  and  the  agreement 
could  be  enforced :  it  is  contemporaneous  with  the 
decree  niei,  and  the  restraint  on  anticipation  remains. 
At  the  time  when  the  agreement  was  made  it  was 
for  the  benefit  of  the  wife  to  accept  the  terms,  and 
the  court  could  have  removed  the  restraint  on  antioi- 
pation  by  virtue  of  section  39  of  the  Conveyancing 
Act,  1881.  The  words  of  section  5  of  the  Matrimonial 
Causes  Act,  1859,  as  modified  by  section  3  of  the  Act 
of  1878,  are  susceptible  of  a  construction  which  would 
bring  the  husband  in. 

Inderwick,  Q.C,  and  Priestley,  for  the  respondent, 
were  not  called  upon. 

LiNDLEY,  L.J.,  stated  the  facts,  and  continued  :— 
An  application  is  now  made  by  the  legal  personal 
representative  of  Mr.  Thomson  to  vary  the  settlement 
upon  the  terms  of  tbe  agreement  from  which  he  does 
not  seek  to  depart.  That  can  only  be  done  in  one  of 
two  ways ;  one  way  is  to  enforce  the  ag^reement  of 
the  14th  of  June,  1895,  without  reference  to  the 
Matrimonial  Causes  Acts.  If  the  wife  had  not  been 
restrained  from  anticipation  I  do  not  see  why  that 
should  not  have  been  done,  but  unfortunately  she 
was  restrained,  and  the  consequence  is  that  the  agree- 
ment cannot  be  enforced  against  her  by  her  husband, 
or  by  his  representative  now  that  he  is  dead,  unless  the 
restraint  can  be  dispensed  with — ^that  is,  unless  soma 
means  can  be  found  of  converting  that  agreement 
which  is  not  binding  upon  her  into  an  agreement 
which  is  binding  on  her.  How  can  that  be  done  f 
It  caimot  be  done  at  all  unless  it  be  by  the  powec 
given  to  the  court  by  section  39  of  the  Ck>nveyancing 
Act,  1881.  But  that  section  cannot  be  relied  on  fol 
this  purpose.  [His  lordship  read  tbe  section, 
proceeded : — ]  The  first  difficulty  in  the  way  is  this 
This  section  confers  a  certain  power  on  the  court "' 
free  married  women  from  restraint  upon  anticipatic 
Here  there  is  no  married  woman.  Mrs.  Thomson  ' 
been  divorced,  and  her  husband  is  dead.  Even  if 
were  masried  there  would  be  a  difficulty  in  sa; 
that  it  was  for  her  benefit  to  gire  up  the  life  ini 
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m  the  entire  income  of  the  funds,  to  whioh  she  is 
DOW  entitled  in  consideration  of  £120  a  year.  But 
tbe  short  and  the  best  answer  is  this :  that  she  is  not 
a  married  woman,  that  the  section  does  not  apply,  and 
the  agreement  cannot  be  enforced.  Hie  fact  that  she 
ocnuented  to  the  agreement  did  not  make  it  binding 
on  her. 

Herefore  the  parties  are  driven  back  to  the  sec- 
tions in  the  Matnmonial  Causes  Acts,  and  on  these 
the  question  is  equally  hopeless.    The  jurisdiction  of 
the  BiTorce  Court  to  entertain  applications  of  this 
kind  18  conferred  by  section  45   of  the  Act  of  1857, 
and  more  eztensi?ely  by  section  5  of  the  Act  of  1859, 
hat  it  is  really  the  latter  section  which  we  have  to  con- 
sider.     [His  lordship  read  the   section,  and  con- 
tinaed :— ]  How  can  we  say  that  there  is  jurisdiction  in 
this  case  to  make  any  order  for  the  benefit  of  the 
diildren  of   the  marriage    or    of    their   respective 
parents  when  the  husband  is  dead  and  there  are  no 
children  ?    How  can  we  say  that  there  is  any  juris- 
diction to  make  any  order  for  the  benefit  of  deceased 
penons?   The  language  of  the  section  does  not  fit 
Uiat  oonstmction,  and  it  is  not  hyperoriticism  to  say 
tbat  the  Act  was  intended  for  the  benefit  of  living 
persons.    It  is  a  question  of  substance.    The  court 
is  to  inquire  into  the  existence  of  settlements  a£fecting 
tiie  parties,  and  to  consult  their  wishes  and  necessities, 
and  the  reason  of  the  thing  requires  that  they  should 
be  alive.    In  my  opinion  the  President  has  taken  the 
conect  view,  and  the  court  has  no  jurisdiction  to  make 
tiiis  order.     The  appeal  must  be    dismissed,   with 


LoFBS,  L.J.— I  am  clearly  of  the  same  opinion, 
and  agree  with  what  has  been  said. 

RiGBT,  L.J.— I  am  of  the  same  opinion.  Section 
38  of  the  Conveyancing  Act,  1881,  clearly  does  not 
q)ply,nor  does  section  45  of  the  Act  of  1857,  nor 
noticni  o  of  the  Act  of  1859.  No  order  now  made  can 
be  for  the  benefit  of  any  living  person. 

Appeal  dUmissed, 

SoJiettoFB,  Bowdiffes,  Bawle,  &  Co,;  Seaton  F. 
Tmflcr» 


Oct.  30. 


Ghan.  Biv.   | 
Kekewich,  J.  j 

In  re  VICTORIA  STEAMBOATS  Co.  (LIMITED). 

Smith  v.  Wilkinson,  (a.) 

Company — Debeniurea — Floaiing  aecuriiy — Crydalliza- 
Hon — Protection  of  security — Receiver — Manager. 

Where  a  petition  had  been  presented  to  wind  up  a 
emtpoMy,  and  a  holder  of  debentures  of  the  company  of 
tie  nature  of  a  floating  security  moved,  before  any 
vt«A'n$p-^  order  had  been  made,  for  the  appointment 
*f  a  receiver  and  manager,  although  no  such  default  had 
faw  made  by  the  company  in  payment  of  interest  as  to 
eamee  the  principal  money  to  become  payable : 

ffeldj  thatf  aUhough  the  debentures  had  not  crystal- 
teed,  t&ey  were  in  jeopardy ;  and  the  court  had  juris- 
to  appoint  a  receiver  and  manager  * 


^^  plaintiff.  Ver«  Herbert  Smith,  a  holder  of  A 
**•■*»"•»  and  one  of  the  trustees  of  the  trust  deed 
■*  •■■*  debentures,    of   the   Victoria    Steamboats 


V«-)  B^orted  by  C. 


C.  Hensley,  Esq.,  Barrister- 
at-Law. 


(Limited),  moved,  on  behalf  of  himself  and  the  other 
debenture-holders,  for  the  appointment  of  a  receiver 
and  manager  of  the  business  of  the  company,  the 
defendant  being  the  other  trustee  of  the  trust  deed 
and  the  company. 

The  company  in  1895  took  over  the  undertaking 
of  the  Victoria  Steamboats  Association  (Limited), 
then  in  liquidation,  which  consisted  in  running 
steamers  and  ferries  on  the  Thames. 

By  its  A  debentures  the  company  charged  by  way 
of  a  floating  security  all  its  property,  present  and 
future,  including  its  uncalled  capital,  with  payment 
of  principal  and  interest ;  and  by  the  tenth  condition 
endorsed  on  the  back  of  the  debentures  the  principal 
moneys  secured  thereby  became  immediately  payable : 
(a)  If  the  company  made  default  for  six  calendar 
months  in  paying  interest  secured  thereby,  and  the 
registered  holder  should  by  notice  in  writing  to  the 
company  before  such  interest  was  paid  call  in  his 
principal  moneys;  (&)  If  an  order  should  be  made 
or  an  effective  resolution  be  passed  for  winding  up  the 
company. 

Interest  was  due  upon  the  debentures,  but  such 
interest  was  not  yet  six  months  in  arrear. 

By  clause  26  of  the  trust  deed  (made  the  20th  of 
July,  1896),  to  secure  the  A  deboitures  the  company 
agreed,  during  the  continuance  of  the  security,  and 
before  entry  by  the  trustees,  to  carry  on  and  conduct 
the  business  of  the  company  to  the  greatest  possible 
advantage,  and  by  clause  35  covenanted  with  the 
trustees  that  they  would  duly  perform  and  observe 
the  obligation  therein  imposed  upon  tibem. 

On  the  27th  of  October,  1896,  the  London  Craving 
Dock  Co.  (Limited)  presented  a  petition  to  wind  up 
the  Victoria  Steamboats  (Limited),  and  on  the  same 
day  a  receiver  was,  upon  motion  by  the  debenture- 
holders,  appointed  over  the  30th  of  October. 

On  the  28th  of  October  judgment  was  signed  by 
Messrs.  J.  &  C.  Harrison,  creditors  of  the  company. 

On  the  29th  of  October,  on  the  application  of  the 
London  Graving  Dock  Co.  (Liznited),  Vaughan 
Williams,  J.,  made  an  order  appointing  one  of  the 
official  receivers  provisional  liquidator  of  the  Victoria 
Steamboats  (Limited)  for  the  purpose  of  appearing  on 
behalf  of  the  petitioners  on  the  motion  to  be  heard 
on  the  30th  of  October. 

Benshaw,  Q,C„  and  C.  E.  Jenkins,  for  the  plaintiff. 
— A  petition  has  been  presented  to  wind  up  tne  com- 
pany, and  the  debentiures  are  in  jeopardy.  We  want 
an  order  continidng  the  receiver  and  appointing  him 
manager.  The  ferry  business  is  profitable,  and  the 
court  can,  although  nothing  is  as  yet  payable  on  the 
debentures,  appoint  a  manager  as  well  as  a  receiver : 
Edwards  v.  Standard  Boiling  Stock  Syndicate,  41 
W.  B.  343,  [1893]  1  Ch.  574.  The  company  cannot 
carry  out  their  covenant  to  carry  on  the  business  to 
the  best  possible  advantage,  as  the  petition  has  been 
presented,  therefore  the  debentures  have  crystallized. 

P.  F,  S,  Stokes,  for  B.  debenture-holders. 

Sheldon,  for  a  judgment  creditor. 

Waggett,  for  the  company. 

Upjohn,  for  the  provisionalUquidator.— I  take  the 
place  of  the  directors,  and  shall  preserve  the  assets 
for  the  benefit  of  all  parties,  therefore  there  is  no  need 
to  appoint  a  receiver  and  manager. 

Kekbwich,  J.— The  essential  thing  to  remember 
is  that  these  debentures  represented  by  the  plaintiff 
have  not — to  use  the  newly-adopted  term — crystal- 
lized. I  have  not  forgotten  the  point  raised  by  the 
plaintiff's  counsel  upon  that,  but  I  assume  that  does 
not  make  any  difference  in  the  conclusion  that  as  % 
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matter  of  fact  the  debentures  have  not  crystallized. 
Bat  for  that  fact  the  case  is  one  of  debenture-holders 
haTing  a  charge  upon  the  assets  of  the  company. 

A  winding-up  petition  has  been  presented,  and  it  is 
Tery  much  a  matter  of  course,  certainly  before  me,  to 
apply  for  the  appointment  of  a  receiver  and  manager. 
The  plaintifiTs  counsel  suggest  that  inasmuch  as  there 
is  a  covenant  in  the  trust  deed  by  the  company  to 
carry  on  the  business  to  the  best  possible  advantage, 
and  inasmuch  as  the  winding-up  petition,  which  has 
been  presented,  prevents  that  being  done,  that  there- 
fore the  covenant  has  been  broken,  and  the  debentures 
have  crystallized.  Possibly  that  would  be  so  if  any 
covenant  had  in  fact  been  broken,  but  I  would  not 
decide  that  point  without  full  argument. 

But  at  any  rate  until  a  winding- up  order  has  been 
made  the  company  must  be  considered  to  be  carrying 
on  their  business  in  the  absence  of  evidence  that  they 
have  closed  their  doors.  I  cannot  assume  that  the 
business  is  not  being  carried  on. 

The  winding-up  petition  has  been  presented  to  put 
a  stop  to  the  business  of  the  company.  Subject  to 
that,  it  is  common  ground  that  the  debentures  have 
not  crystallized. 

The  debenture-holders  ask  for  a  receiver,  and  it 
is  argued  on  behalf  of  the  liquidator  that  the  assets 
are  not  in  jeopardy.  What  has  happened  ?  A 
creditor,  either  secured  or  unsecured,  has  presented 
a  petition  for  winding  up  the  company.  It  is 
argued  that  the  liquidator  of  the  company  is  acting 
under  the  jurisdiction  of  the  court  for  the  benefit  of 
the  shareholders  and  creditors;  and  tiiat  their  in- 
terests are  not  inimical  to  those  of  the  debenture- 
holders,  who  would  have  precedence  of  them  all. 

It  is  desired,  of  course,  so  far  as  possible  to  squeeze 
out  the  debenture-holders;  it  is  the  duty  of  the 
representative  of  the  shareholders  and  creditors  to  do 
so. 

It  would  be  giving  a  very  narrow  meaning  to  the 
word  ieopardy,  to  hold  that  because  nothing  could  be 
done  by  the  liquidator  that  is  improper,  and  the 
security  of  the  debenture-holders  will  of  course  be 
preserved,  that  they  ought  not  to  teJce  care  of  them- 
selves. 

That  being  so  I  can  appoint  a  receiver,  it  is  a  mere 
protection. 

Now  comes  the  question,  which  I  have  had  to 
consider  before  now,  but  never  to  decide — ^namely, 
whether  I  can  add  to  the  appointment  of  a 
receiver  the  appointment  of  a  manager.  About  that 
I  have  had  very  great  doubt.  You  cannot  appoint  a 
manager  unless  you  have  got  the  goodwill  of  the 
business,  which  has  been  mortgaged,  and  which  is  to 
be  managed.  There  is  no  doubt  about  it  that  there 
would  be  grounds  for  the  appointment  of  a  manager 
in  this  case,  when  the  debentures  crystallized. 
But  can  I  do  it  when  the  debentures  have  not 
crystallized  ?  That  is  the  question,  and  it  seems  to 
me  that  the  jurisdiction  to  appoint  a  manager  depends 
upon  there  being  a  necessify  or  a  probability  of  an 
eventual  sale.  When  the  court  sees  that  the  security 
can  only  be  realized,  and  the  debenture-holders  and 
mortgagees  can  only  get  their  rights  by  means  of  a  sale, 
then  only  will  the  court  appoint  a  manager  to  carry 
on  the  business  with  the  view  to  a  sale.  The  object 
is  merely  for  the  realization  of  the  security.  When 
you  cannot  say  that  there  is  a  likelihood  of  a  sale 
taking  place  in  the  immediate  future,  can  you  appoint 
a  maoager  ?  That  has  been  my  doubt,  and  one  which 
has  been  entertained  by  others  besides  myself. 

On  the  whole,  having  had  an  opportunity  of  con- 
sidering the  question  and  seeing  not  only  North,  J.'s, 
conclusion  in  the  case  of  Edwards  v.  Standard  Rolling 
Stock  Syndicate  but  also  Mr.  Macnaghten's  argument, 
which  I  consider  to  be  to  some  ezt^t  incorporated  in 


the  iudgment,  I  am  satisfied  that  the  court  has  jaria- 
diction  and  ought  to  exercise  it,  and  for  this  reason: 
Here  is  a  subsisting  charge  though  not  immediately 
effective.  But  the  charge  is  there,  everything  has 
been  done  to  make  it  a  charge,  and  aU  that  is  wanted 
is  something  to  call  it  into  life.  Of  course  the  ooart 
would  hesitate  to  appoint  a  manager  where  there  was 
no  reasonable  proMibility  of  the  charge  being  called 
into  activity.  I  should  be  extremely  reluctant  to  do 
so  unless  the  property  would  have  to  be  realized 
within  a  reasonable  time.  Here  the  company  is 
about  to  be  wound  up ;  at  any  rate,  there  is  a  proba- 
bility of  a  winding-up  order  being  made.  If  it  is 
made  then  we  shall  certainly  have  in  the  near  fatore 
the  necessity  for  a  realization  in  some  form  or  other 
of  the  debenture-holders'  security.  It  seems  to  me 
that  on  principle  I  can  appoint  a  manager,  notwith- 
standing that  the  debentures  have  not  crystallized, 
where  I  see  that  it  is  necessary,  not  only  for  the  pio- 
teotion  but  for  the  realization  of  what  is  due  to  the 
debenture-holders. 

And  here  the  case  is  of  that  character,  and  I  ought 
to  appoint  a  manager,  but  only  for  a  fortnight,  on 
the  plaintiff  tmdertaking  to  be  answerable  for  his 
receipts  during  that  time. 

S3licitors,  Hicks,  Davis,  A  Hunt;  Hill,  Son,  <fe 
Richards;  Keene,  Marsland,  Bryden,  &  Besaid; 
Norman  Herbert  Smith ;  Arnold  Williams  &  Co, 


VaugSa"WEns.J.}  '^''•''^- 

In  re  Hampshire  Land  Co.  (Limited),  (a.) 
Company^-— Winding  up — Borrowing  powers — Common 
officers — Irregularity — Notice — Proof  in  winding  up. 

At  a  general  meeting  of  a  company — which  by  iii 
articles  was  not  allowed  to  borrow  money  to  an  amowd 
greater  tfian  its  paid-up  capital,  unless  the  borrowing 
of  a  larger  amount  should  have  been  previously  author^ 
ized  by  a  general  meeting  —  a  resolution  was  passed 
purporting  to  authorize  tlie  directors  to  borrow  £30,000 
when  the  paid-up  capital  was  only  £10,000.  The 
articles  also  required  thai  notices  convening  general 
meetings  should  specify  the  general  nature  of  any  special 
business  to  be  transacted  aJt  the  meeting,  buJt  the  w>Ucti 
convening  the  meeting  at  which  the  above-mentioned 
resolution  was  passed  did  not  refer  to  the  intended  loan. 
The  money  xoas  borrotued  from  a  building  society  that 
had  its  offices  in  the  same  building  aa  the  company,  and 
the  company  and  the  society  had  four  directors  and  a 
secretary  in  common.  The  society  claimed  to  prove  for 
the  whole  loan  in  the  winding  up  of  the  company. 

Held,  that  the  knowledge  of  the  ojfficera  of  the  comjtany 
as  to  the  irregularity  in  summoning  the  meting  could 
not  be  imptiled  to  the  society,  that  the  society  teas 
justified  in  assuming  that  all  affairs  relating  to  internal 
management  of  the  company  had  been  properly  carried 
out,  and  that  the  society  was  entitled  to  prove  for  the 
loan  in  the  winding  up  of  the  company. 

This  was  a  summons  by  one  of  the  liqnidatois  in 
the  Hampshire  Land  Co.  (hereafter  spoken  of  as  the 
*'  coinpaoy '')  that  it  might  be  determined  whether 
the  Portsea  Island  Building  Society,  also  in  liquida- 
tion (hereafter  spoken  of  as  the  *' society "),  were 
entitled  to  rank  as  creditors  of  the  company  for  any, 
and,  if  so,  for  what  amount. 

The  company  was  formed  in  1891  under  the  Com- 
panies Act,  1862,  with  a  capital  of  £50,000,  divided 

(a)  Eeported  by  V,  de  8.  Fowkb,  Esq.,  Barrister- 
at-Law. 
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5,000  shares  of  £10  each,  and  carried  on  business  as  a 

land  company  at  and  near  Portsmouth. 
The  winding-up  of  the  company  commenced  on  the 

SOth  ofJanuary,  1893. 
The  society  claimed  to  proye  in  the  winding-up  of 

tbe  oompaoy  for  a  sum  of  £30,000  in  respect  of  money 

lent 
The  company  and  the  society  had  had  their  offices 

in  the  same  biulding,  they  had  four  directors  in  com- 

moD,  and  Mr.  Wills  was  secretary  to  both  the  com- 
pany and  the  society. 

Tbe  memorandum  of  association  of  the  company 
eontained  no  provisions  as  to  borrowing  money.  The 
articles  provided  (article  38)  that  seven  days'  notice 
should  be  given  in  the  case  of  special  business,  and 
(article  82)  empowered  the  directors  to  borrow  such 
BQuis  of  money  as  they  might  think  expedient,  pro- 
vided that  the  aggregate  of  the  principal  money  so 
borrowed  should  not  at  any  time  exceed  the  amount 
of  the  paid-up  capital,  unless  the  borrowing  of  a 
larger  amount  should  have  been  previously  author- 
iKd  by  a  general  meeting,  in  which  case  the 
diiectors  might  borrow  to  such  an  extent  as  was 
authorized. 

The  £30,000  exceeded  the  paid-up  capital  of  the 
ccNnpanj,  and  there  was  no  trace  of  any  special 
notioe  having  been  sent  to  the  shareholders  convening 
a  meeting  to  pass  a  resolution  authorizing  the 
dirsctoTS  to  borrow  a  sum  exceeding  the  paid-up 
capita],  nor  was  there  any  minute  to  be  found  of  any 
nsolation  having  been  passed  giving  such  authority 
to  the  directors.  It  appeared,  however,  that  such  a 
reniation  had,  in  fact,  been  passed,  though  at  a 
Beeting  convened  by  a  notice  not  referring  to  a  pro- 
poalto  raise  money  in  excess  of  the  paid-up  capital 
of  the  company. 

The  qaestion  was  whether  the  society  could  prove 
lor  the  whole  loan. 

BramwtU  Ikivis,  Q.(7.,  and  C.  E.  E.  Jenkins,  for 
the  company. — Wills  was  the  officer  of  both  the 
eonpany  and  the  society,  and  his  knowledge  that  no 
proppT  notioe  was  given  is  the  knowledge  of  both  the 
eonpany  and  the  society. 

Ihey  cited  the  following  authorities  :  Oarden  Gully 
Co,  F.  McLisUr,  24  W.  E.  744,  1  App.  Cas.  39 ;  Royal 
BnUtk  Bank  v.  Turquand,  6  B.  &  B.  327  ;  Buckley 
on  The  Companies  Acts,  6th  ed.,  pp.  74,  502 ;  Irvine 
T.  Utmm  Bank  of  AuUnUia,  25  W.  E.  682,  2  App.  Cas. 
3»,-  Oijk  V.  Lewis,  9  Q.  B.  730;  Ex  parte  Wdithman, 
4  Deac  &  Ch.  412 ;  Alletson  v.  Chichester,  23  W.  E. 
»3,  L.  B.  10  C.  P.  319. 

HMaM^  Q.C.y  Eve,  Q,G.,  and  Macnaghten,  for  the 

■mty. — ^The  society  was  entitled  to  assume  that  all 

antters  of  internal  management  were  properly  per- 

^vwied,  and  that  every  resolution  was  propeny  passed : 

Bcyal  British  Bank  v.  Turquand.     It  was  no  part  of 

Will*s  datj  to  make  further  inquiries.     Any  know- 

Mge  tb*t  came  to  him  in  another  capacity  than 

•Bcratery  of  the  society  cannot  be  said  to  be  his 

kaowiedge   as  secretary  of  the  society  so  as  to  be 

"■pnted     to     the     society.       Marseilles,     dhc,    Co,, 

»  W.  R.  254,  L.  E.  7  Ch.  App,  161,  is  conclusive  in 

^r  fawoor.     [They  were  stopped.] 

▼auohan  Williams,  J.— The  question  clearly  is 

wUeUwr  the  shareholders  in  the  society  or  in  the  com- 

P"*y  omght  to  bear  any  loss  that  would  result  from 

^«^Tfaulxition  authorizing  the  company  to  borrow 

™»TOBi  of  money,  both  classes  of  shareholders  being 

""""■"^^    It  must  be  taken  that  a  resolution  was,  in 


^2j  P««ed  authorizing  the  borrowing  of  £30,000, 

^■*  "oo  mention  was  made  of  this  special  matter  in 

^li'ttSf*  ***^'.<*'^g  ^o  meeting,  and,   therefore, 

^**  Uie  authority  otthe  diiectors  of  the  company  to 


borrow  this  money,  was  not  perfected.  They  had  no 
authority  in  the  absence  of  a  properly-passed  resolu- 
tion. The  money  having  been  borrowed  by  the  com- 
pany and  lent  by  the  society,  the  quefition  I  have 
stated  arises.  It  is  not  disputed  that  the  authority 
of  Royal  British  Bank  v.  Turquand  is  such  that  the 
society  had  a  right  to  assume  in  a  case  like  this  that 
all  the  essentials  of  internal  management  had  been 
carried  out  by  the  borrowing  company.  And  it  is 
only  if  the  law  properly  imputes  to  tne  society  know- 
ledge of  the  irregularities  which  have  been  conmiitted 
that  the  society  are  debarred  from  ranking  as  creditors 
for  the  £30,000  in  the  estate  of  the  company.  Is  it 
right  to  impute  such  knowledge  in  this  case  P  It  is 
said  that  it  is,  because  Wills  was  the  secretary  of  both 
the  company  and  the  society,  and  was  aware  of  the 
irreguli^ties,  and  that  his  Imowledge  as  secretary  of 
the  company  was  knowledge  as  secretary  of  the 
society.  1  do  not  agree.  Both  Mr.  Bramwell  Davis 
and  Mr.  Jenkins  shrank  from  saying  that  in  all  cases 
where  one  person  is  the  secretary  of  two  societies  his 
knowledge  is  the  knowledge  of  both  bodies.  It  is  im- 
possible to  say  that,  in  view  of  the  case  of  In  re  Mar- 
seilles Extension  Railway  Co,  Both  the  Lords  Justices 
in  that  case  were  of  opinion  that  there  might  be  cases 
where  the  knowledge  of  officers  common  to  two  com- 
panies would  not  bind  both  companies.  What  is  the  line 
to  be  drawn  or  what  is  the  test  to  be  applied  in  order 
to  see  when  the  knowledge  is  common  to  both  com- 

JaniesP  It  seems  to  me,  broadly,  that  the  Lords 
ustices  do  draw  the  line  that  knowledge  acquired  by 
the  officer  of  one  company  will  not  be  imputed  to 
the  other  company  unless  the  common  officer  of 
both  had  some  duty  imposed  on  him  to  communicate 
that  knowledge  to  the  other  company,  and  had  some 
duty  imposed  on  him  by  the  second  company  to 
receive  notice  thereof.  I  think  that  view  of  the  case 
is  confirmed  on  considering  the  case  of  Gale  v.  Lewis, 
In  that  case  the  jury  found  that  the  company's  agent 
was  authorized  to  receive  the  notice  given  him  as 
officer  of  the  company.  Lord  Denman  says  (at  p. 
743) :  **  It  was  further  contended  that  Densem  com- 
municated to  Loosemoore  in  his  capacity  of  attorney, 
and  not  as  agent  for  the  insurance  office.  But,  where 
the  two  capacities  are  united  in  one  person,  a  notice 
received  in  one  capacity  for  the  purpose  of  being 
transmitted  to  the  other  is  an  effectual  notice  in 
both  capacities."  The  test  applied  in  both  cases 
was.  Was  it  within  the  scope  of  the  duty  of 
one  company's  officer  to  give  notice  to  the  other 
company?  and.  Was  it  within  the  scope  of  his 
duty  as  the  officer  of  the  other  company  to  receive 
such  notice  P  That  is  not  the  case  here.  This  is 
more  like  the  case  which  both  Mr.  Bramwell 
Davis  and  Mr.  Jenkins  had  to  admit  to  be  an  excep- 
tion to  the  general  rule.  They  admitted  that  if 
Wills  was  guilty  of  fraud  his  knowledge  of  the  fraud 
on  the  company  would  not  have  been  the  knowledge 
of  the  society  as  to  the  facts  constituting  the  fraud. 
That  is  the  inference  in  a  case  of  fraud,  and  the  same 
inference  applies  in  the  case  of  irregularity.  Whether 
it  is  fraud  or  irregularity,  knowledge  of  the  fraud  or 
breach  of  duty  is  not  to  be  imputed  to  the  other  com- 
pany. Under  these  circumstances  I  must  admit  the 
proof. 

Costs  of  all  parties  out  of  estate  of  the  company. 

Solicitors,  Munns  &  Longden;  Learoyd,  James,  A 
Mellor. 


188  THE  WEEKLY  REPORTER.       [te^^,iM.}       VoL  XlY. 

H.C.  Shields  v.  Howabd.—Chioaoo  By.,  &G.,  Co.  (Affs.)  V.  Cmmrs.  OF  Inland  Revenue  (RsFS.).  EC.       I 


^-  ^-  ^^'  I  Oct  29 

(Grantham  and  Kennedy,  J  J. )  /  ^^'  ^^' 

Shields  v.  Howabd.  (a.) 

Metropolis  Management — Street  Music — Refusal  to  go 
away  from  neighbourhood — Metropolis  Street  Music 
Act,  1864  (27  &  28  Vict.  c.  65),  s.  1. 

It  is  not  on  offence  under  section  \  of  21  A  28  Vict,  c. 
55,  for  a  street  musician  to  refuse  to  move  away  from  a 
neighbourhood  when  requested  to  do  so  by  a  householder, 
unless  the  complainant  hcu  at  the  same  time  given  the  man 
a  reason  why  he  requires  him  to  cease  playing  near  his 
house, 

Semble,  it  makes  no  difference  that  in  fact  the  house- 
holder  had  a  reasonable  and  sufficient  cause  of  complaint. 

This  was  an  appeal  by  way  of  special  case  from  the 
decision  of  Mr.  PK>wden,  metropolitan  police  magis- 
trate sitting  at  Marylebone,  who  had  dismissed  a 
chsrffe  which  had  been  preferred  by  Mr.  Frederick 
Shields,  an  artist,  against  an  organ-grinder  named 
Howard. 

The  short  point  of  law  for  the  decision  of  the  court 
was  whether,  under  section  1  of  27  &  28  Yict.  c.  55 
(an  Act  for  the  regulation  of  street  music  within  the 
Metropolitan  Police  District),  it  was  necessary,  when 
a  street  musician  was  required  by  a  householder  to 
depart,  to  inform  him  of  the  reason  why  he  was 
required  to  move  away. 

The  facts  set  out  in  the  special  case  were,  shortly, 
as  follows :  An  information  was  preferred  by 
Frederick  Shields  against  Arthur  Howard  under 
section  1  of  27  &  Vict.  c.  55,  charging  that  he,  Arthur 
Howard,  being  a  street  musician,  did  on  the  11th  of 
April,  1896,  unlawfully  sound  a  musical  instrument 
in  a  thoroughfare — to  wit,  in  Lodge-road,  Qi,  John's 
Wood — near  the  house  of  the  appellant  after  having 
been  required  by  the  appellant's  servant  to  depart 
from  the  neighbourhood. 

It  appeared  that  on  the  day  in  question  Mr.  Shields 
was  worried  by  the  respondent  playing  a  piano- 
organ  outside  his  residence.  He  sent  a  servant  out 
to  turn  the  man  away,  but  the  latter  refused  to  go. 
Mr.  Shields  then  went  out  and  told  the  respondent 
that  he  had  sent  his  servant  to  require  him  to  move 
away,  and  shortly  afterwards,  as  he  still  refused  to 
cease  playing,  gave  him  into  custody.  Neither  the 
appellant  nor  his  servant  stated  a  reason  why  the 
respondent  was  required  to  depart. 

When  the  case  came  before  the  magistrate  on  the 
following  Monday,  he  asked  Mr.  Shields,  before  any 
evidence  whatever  had  been  o£Eered,  if  he  gave  the 
respondent  a  reason  for  ordering  him  to  ffo  away, 
and  on  receiving  a  reply  in  the  negative,  he  there 
and  then  dismisMd  the  case.  The  magistrate  stated 
that  in  doing  so,  he  had  no  reason  to  aoabt  that  the 
appellant  had  in  fact  a  reasonable  and  sufBlcient  cause 
for  requiring  the  respondent  to  depart ;  but  he  hdd 
as  a  matter  of  law,  that  the  meaning  of  the  statute 
was  that  it  was  not  sufBlcient  to  order  a  street 
musician  to  depart  without  at  the  same  time  inform- 
ing him  of  the  reason  whv  he  was  ordered  away ;  and 
as  no  reason  of  any  kind  had  been  given  the 
respondent  either  by  the  appellant  or  his  servant, 
the  magistrate  dismissed  the  information,  and  at  the 
request  of  the  appellant  stated  a  case. 

Section  1  of  27  &  28  Yict.  c.  55  is  as  follows  :  Any 
householder  within  the  Metropolitan  Police  District, 
personally  or  by  his  servant  or  by  any  police 
constable,  may  require  any  street  musician  or  street 
singer  to  depart  from  the  neighbourhood  of  the  house 
of    such   householder    on   account   of  illness  or  on 


account  of  the  interruption  of  the  ordinary  oooapa- 
tions  or  pursuits  of  any  inmate  of  such  house  or  for 
otlier  reasonable  and  sufficient  cause;  and  every 
person  who  shall  sound  or  play  upon  any  iiutnimeat 
or  shall  sing  .  .  .  near  any  such  house  siter  being  so 
required  to  depart  shall  be  liable  to  a  penalty,  .  .  . 
or,  in  the  discretion  of  the  magistrate,  may  be 
imprisoned  for  any  time  not  more  than  three 
days. 

Sceales,  for  the  appellant. — The  Act  no  doubtreqoires 
that  the  person  who  desires  the  organ-grinder  to  move 
on  must'  have  a  reasonable  and  sufficient  cause  for 
requiring  him  to  do  so ;  but  that  is  not  the  question 
raised  in  this  case.    The  Act  does  not  in  terms  direct 
that  the  householder  must,  before  he  can  give  the 
man  in  charge  for  refusing  to  go  away,  first  comma- 
nioate  to  him  the  reason  he  desires  him  to  go  away 
for.     In  a  considered  judgment  in  the  case  of  The 
Northcote  v.   The  Owners  of  the  Henri ch  Bjom^  II 
App.    Gas.   281,    BramweU,    L.J.,   said:  *' 1  think 
that  where  the  Legislature  in  its  laws  or  parties  in 
their  agreement  mieht  have  expressly  stated  a  parti- 
cular intention  ana  have  not,  that  intention  ought 
not  to  be  implied,  and  the  law  or  agreement  dealt 
with  as  if  the  intention  were  expressed,  without  the 
most  cogent  considerations  amounting  almost  to  a 
neoessi^."      The  learned  magistrate  ought  not  to 
have   held   that    the  Legislature   intended  that  a 
reason  must  be  given  to  the  organ-grinder  before 
the  penalties  imposed  for  refusal  to  move  on  could 
be  enforced.    [Grantham,  J.— But  organ-grindmg 
is    a    lawful    calling,    unless   it    is  pursued  to  the 
annoyance   of    an    mdividual.      Until    the   man  is 
given  a  reason  why  he  ought   to    move  on,  how 
can  he  tcdl  whether  he  can  legally  go  on  playing 
his  orffan  or  not  P    It  is  contrary  to  the  policy  of 
English  law  to  punish  a  man  for  the  oonmiittal  of  an 
offence  which  he  had  no  means  of  knowing  he  was 
committing.]    If  the  man  was  an  Italian  he  might 
not  understand  even  if  the  reason  were  explained  to 
him.      [Gbaittham,   J.— That    would    be   his  mis- 
f ortime/]    The  very  fact  that  he  was  ordered  away 
showed  him  that  the  person  telling  him  to  move  od 
had  a  reason  for  so  doing.    It  is  for  the  magistrate 
to  decide  wheUier  in  fact  the  reason  assigned  for 
asking  him  to  go  away  is  reasonable  and  rafficiAt. 
If  told  to  go,   he  is   bound  to    go,         ""*^ 
consequences  of  his  refusal  if  given  in  i 
of  twenty-seven  metropolifftr- 
five  have,  at  < 
Act. 

The  respond 
or  in  person. 

Grantham,] 
right,  and  the! 

Kennedy,  Jl 

Appeal  dismi 

Solicitor,  J, 


May  19;  July  2,  1896. 


(a.)  Reported  by  Erskine  Beid,  Esq.,  Banister- 
at-Law. 
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(PoUock,  B.,  I 

Bruce,  J.) 

The  Chioaqo  Railway  Termikax  Elbyator  Go. 
{Appellants)  v.  The  Commissioners  of  Inland 
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Bend  of  foreign  company  —  Security  **  issued  " 
"ofered  far  eubacripHon^**  or  ^^  assigned  or  trans^ 
fared'*  in  United  Kingdom— Stamp  Act,  1891  (54 
*  55  Ffrf.  c  39),  s.  82,  suh-section  1  (b). 

An  arrangement  for  reconstructing  an  English  com- 
pojiy  and  trans/erring  its  business,  property,  and  lia- 
bilities to  a  new  company  formed  in  America,  provided 
ikai  the  debenture-holders  of  the  old  English  company 
ihodd  receive  in  lieu  of  their  debentures  new  gold  bonds 
imud  by  the  new  American  company  and  payable  at 
Chicago.  The  holders  in  London  of  a  debenture  of  the 
dd  company  lodged  their  debenture  with  the  London 
•yoU  o/<A«  new  company,  who  sent  it  to  the  officials  of 
tkt  new  company  in  America,  and  such  officials  pre- 
texted it  in  Chicago  and  received  in  exchange  a  new  bond 
which  they  sent  to  their  agent  in  London,  by  whom  it 
wu  given  in  London  to  the  owners  in  exchange  for  their 
debenture. 

BM,  that  this  bond  did  not  come  within  section  82 
(I)  (b)  of  Vie  Stamp  Act,  1891,  as  having  been  either 
"issued"  or  *' offered  for  subscription,''  or  ^'assigned 
or  transferred  "  in  the  United  Kingdom, 

Gase  stated  by  the  Coimnisuoiiers  of  Inland 
Revenue,  pnrsoant  to  section  13  of  the  Stamp  Act, 

mi. 

Hie  Iscts,  as  stated  in  the  judgment,  were  as 
follows : — 

On  the  25th  of  November,  1895,  a  bond,  a  copy  of 
which  was  annexed  to  this  case,  was  presented  on 
>iehalf  of  the  Chicago  Railway  Terminal  Elevator 
Co.,  an  American  company  formed  under  the  laws  of 
the  State  of  New  York,  to  the  Commissioners  of 
Inbad  Revenue,  under  the  provisions  of  section  12  of 
the  Stamp  Act,  1891,  for  the  opinion  of  the  Commis- 
■onan  as  to  the  stamp  duty  with  which  the  instru- 
nent  was  chargeable. 

Hie  main  question  in  the  case  was  whether  the 
Ittod  was  issued  in  the  United  Kingdom,  or  whether 
it  was  oflBsred  for  subscription  and  given  or  delivered 
to  a  subscriber  in  the  United  Kiugdom,  within 
the  m<«ning  of  section  82  (6)  (1)  and  (2)  of  the  Stamp 
Act,  1891. 

Ibe  bcxnd  was  an  instrument  bearing  date  the  Ist  of 

Muoh,  1894,  under  the  seal  of  the  Chicago  Railway 

*iXl0vmtor  Co. — ^the  appellant  company— for 

to  be  paid  to   the  bearer  on  the  Ist  of 

1943,  at  the  office  of    the  company    in 

i  gold  coin  of  the  United  States,  with  inter- 

m  1st  day  of  November,  1893,  at  the  rateof 

per  annum,  payable  half-yearly,  at  the 

to  holder  either  in  like  gold  coin  at  its 

I  city  of  Chicago  or  at  its  office  in  New 

^in    sterling    at    its    office   in    London, 

rate    of    exchange    of    48.    to    the 


one  of  a  series  executed  and  issued 
ons  of  an  indenture  bearing  the  same 
ad  (the  1st  of  March,  1894),  but  not 
nted  until  the  31st  of  December,  1894. 
was  made  in  America  between  the 
apany,  referred  to  in  the  indenture  as 
^,  of  the  one  part,  and  the  Illinois  Trust 
\,  a  company  in  the  United  States, 
the  indenture  as  the  trustee  of  the 
'  part,  ^his  indenture  assigned  the  property  of 
the  mcitgagors  (the  appellant  company)  to  a  trustee 
A  trust  for  the  debenture-holders.  It  was  made 
mporanaDoe  of  an  arrangement  entered  into  for  the 
fvrpoee  of  reconstructing  an  English  company  called 
^City  of  Chicago  Grain  Elevators  (Limited).  This 
my,  which  is  referred  to  as  the  old  com- 
had  issued  debentures  to  bearer  which  were 


I  by  an  indenture  of  mortgage  and  trust  dated 
the  3Ut  of  March,  1890,  made  between  the  old  com- 


pany and  a  trust  company  in  England,  hereinafter 
called  the  old  debenture  trustee. 

As  part  of  the  soheme  for  reconstructing  the  old 
company  an  agreement  in  writing  was  entered  into — 
dated  the  29&  of  November,  1892— between  John 
Aste,  on  behalf  of  the  old  coaapany,  and  Charles 
Wells,  on  behalf  of  the  new  company  (the  appellant 
company)  then  about  to  be  formed  in  America,  by 
which  it  was  provided  that  the  old  company  should 
sell  and  the  new  company  should  purchase  the 
whole  of  the  business,  goodwill,  and  property  of 
the  old  company,  part  of  the  consideration  for 
such  sale  bemg  shares  in  the  new  company.  It 
was  provided  that  the  new  company  should  pay 
the  debts  and  obligations  of  the  old  company,  and 
should  use  their  best  endeavours  to  make  arrange- 
ments whereby  the  debenture-holders  of  the  old  com- 
pany should  surrender  their  debentures  and  receive  in 
lieu  thereof  mortgage  bonds  of  the  new  company. 

A  petition  was  presented  under  the  Jomt-Stock 
Companies'  Arrangement  Act,  1870,  s.  2,  and  an 
order  was  made  by  Yaughan  Williams,  J.,  that  the 
scheme  of  arrangement  be  sanctioned. 

The  new  company  (the  appellant  company),  which 
was  an  American  company,  was  duly  formed  and  the 
before-mentioned  indenture,  dated  the  1st  of  March, 
1894,  was,  as  before  stated,  made  to  carry  out  the 
scheme  of  arrangement. 

By  this  indenture  the  property  of  the  appellant 
company  was  assigned  to  the  trustee  therein  men- 
tioned in  trust  for  the  debenture-holders,  and  pro- 
vision was  made  for  the  issue  of  bonds  of  the  new 
company  (the  appellant  company)  in  exchange  ior 
the  debentures  of  the  old  company.  It  was  provided 
by  the  indenture  that  a  certam  number  of  the  new 
mortgage  bonds,  equivalent  in  value  to  certain  old 
debenture  bonds  which  had  been  purchased  to  form  a 
sinking  fund  for  the  redemption  of  the  debentures  of 
the  old  company  at  maturity,  should  be  delivered  by 
the  trustee  in  the  indenture  mentioned  to  the  new 
company,  and  that  the  remainder  of  the  new  mort- 
gage bonds  should  be  issued  only  in  substitution  and 
exchange  for  the  old  debentures,  one  new  bond  for 
each  debenture ;  and  it  f  lurther  provided  that  when- 
ever any  of  the  outstanding  debentures  should  be 
delivered  to  the  trustee  for  the  purpose  of  exchange 
under  the  provisions  of  the  indenture,  the  trustee 
should  issue  to  the  owner  or  holder  of  each  debenture 
so  deposited  for  exchange  a  first  mortgage  bond.  It 
was  provided  that  the  trustee  should  keep  a  register 
of  all  the  debentures  so  exchanged,  and  that  he  should 
cause  each  debenture  deposited  for  exchange  to  be 
stamped  *^  exchanged  debenture." 

The  appellant  company  handed  over  to  the  trustee, 
party  to  the  indenture  of  the  1st  of  March,  1894,  duly 
executed  bonds  as  provided  for  in  the  indenture ;  and, 
amongst  others,  delivered  to  the  trustee  the  bond  now 
in  question. 

The  London  and  New  York  Investment  Corpora- 
tion (Limited),  which  was  a  company  having  its 
reffistered  office  in  England,  was  the  holder  of  a 
debenture  of  the  old  company.  This  corporation,  in 
October,  1895,  received  a  circular  from  the  agent  of 
the  new  company  stating  that  the  debenture  bonds  of 
the  new  company  would  shortly  be  ready  in  Chicago 
for  exchange  for  the  debentures  of  the  old  company. 
The  agent  stated  that  he  should  be  pleased  to  for- 
ward the  debenture  of  the  corporation  free  of  all  cost 
to  them  if  they  would  lodge  the  same,  and  that  the 
debentures  of  the  old  company  would  have  to  be  sent 
to  Chicago  and  exchanged  there  for  the  new  mort- 
gage bonds ;  and  generally,  that  he  would  forward 
the  old  debuitures  free  of  cost  if  the  holders  of  the 
debttitures  would  lodge  the  sum  at  the  office  of  the 
appellants'  agent  in  l^ndon,  taking  his  receipt  for  the 
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same.  The  oirciilar  farther  stated  that  if  the  holders 
of  the  old  debentures  preferred  it,  they  oould 
forward  the  debenture  shares  to  their  own  correspon- 
dents at  Chicago,  and  the  secretary  of  the  company 
would  there  give  all  the  necessary  information  with 
regard  to  their  lodgment  for  exchange  with  the 
trustee  in  Chicago. 

The  corporation  accepted  the  ofiPer  of  the  agent  of 
the  new  company,  and  lodged  their  debenture  with 
him.  He  forwai^ed  it  to  the  officials  of  the  appellant 
company  in  America,  who  presented  it  to  the  trustee 
at  Chicago,  who  gave  the  bond  in  question  to  the 
officers  of  the  appellant  company  in  America,  by 
whom  it  was  then  transmitted  to  the  agent  of  the 
appellant  company  in  London,  and  the  latter 
delivered  the  bond  to  the  corporation  at  their  regis- 
tered office  in  London. 

The  question  arose  whether  the  bond  was  liable  to 
stamp  duty  by  virtue  of  the  provisions  of  the  Stamp 
Act,  1891. 

It  was  not  disputed,  and  the  Commissioners  held 
that  the  bond  was  a  marketable  security,  and  they 
were  also  of  opinion  that  under  the  circumstances  the 
bond  was  issued  in  the  UnitiKL  Kingdom,  and  that  it 
was  therefore  chargeable  with  duty  under  section  82 
(5)  (1)  and  (2)  of  ^e  Stamp  Act,  1891,  at  the  rate  of 
Is.  for  every  £10,  and  for  any  fractional  part  of  £10 
of  the  money  thereby  secured,  and  they  accordingly 
assessed  the  duty  at  lis.,  the  value  of  the  bond  in 
English  currency  being  £102  Is.  8d. 

The  questions  for  the  opinion  of  the  court  were  (1) 
whether  the  instrument  was  chargeable  with  the 
duty  of  lis.  in  accordance  with  the  assessment  of  the 
Commissioners ;  (2)  if  not,  with  what  duty  the 
instrument  was  chargeable. 

Section  82  of  the  Stamp  Act,  1891  (54  &  55  Vict, 
o.  39),  provides  :  "  Marketable  securities  for  the  pur- 
pose of  the  charge  of  duty  thereon  include  (6)  a 
marketable  security  by  or  on  behiJf  of  any  foreign 
corporation  or  company  (hereinafter  cidled  a  foreign 
security),  bearing  date  or  signed  after  the  Srd  day  of 
June,  1862  ;  (1)  which  is  mc^e  or  issued  in  the  United 
Kingdom ;  or  (2)  which,  though  originally  issued  out 
of  the  United  Elingdom,  has  been,  after  the  6th  day 
of  August,  1885,  or  is  offered  for  subscription,  and 
given  or  delivered  to  a  subscriber  in  the  United 
Kingdom;  or  (3)  which,  the  interest  thereon  being 
payable  in  the  United  Kingdom,  is  assigned,  trans- 
ferred, or  in  any  manner  negotiated  in  the  United 
Kingdom." 

Arthur  Cohen,  Q.C,  {T.  T.  Paine  with  him),  for  the 
appellants. — ^The  bond  in  question  was  not  **  made  ** 
in  the  United  Kin^om ;  that  is  not  disputed.  It 
was  not  *' issued"  m  the  United  Kingdom.  It  was 
"issued"  in  Chicago  when  it  was  given  over  in 
exchange  for  the  old  debenture,  and  at  that  time  the 
title  of  the  owner  in  England  to  the  new  bond  was 
complete.  Although  it  was  delivered  in  Chicago  to 
the  agents  of  the  new  comjiany,  yet  such  agents  held 
it  from  that  moment  for  the  holder  in  London,  in 
whom  the  property  then  vested.  The  bond,  therefore, 
was  not  **  issued  "  in  England,  but  in  America.  So, 
it  was  not  **  o£Eered  for  subscription  and  given  or 
delivered  to  a  subscriber  "  in  the  United  Kingdom ; 
neither  can  it  be  said  to  have  been  *'  assigned,  trans- 
ferred, or  negotiated"  in  the  United  Kmgdora.  It 
does  not  therefore  come  within  any  of  the  classes  in 
section  82  (1)  (6),  and  is  not  liable  to  stamp  duty 
nnder  that  section.  ^He  then  referred  to  sections  of 
previous  Acts  dealing  with  the  subject,  which  are 
referred  to  in  the  judgment.] 

Sir  Bobert  Finlay,  S.G,,  and  Danekwerts,  for  the 
respondents. — The  commissioners  were  right,  and  the 
OrowTi  JB  entitled  to  succeed.    The  case  fiUJs  within 


all  the  divisions  in  sub-head  {h)    of    sub-seotion  1. 
The  bond  was  *'  issued  "  in  England,  as  it  was  then 
for  the  first  time  in  the  hands  of  a  person  entitled  to 
sue  upon  it;  and  to  constitute  an  '*  issue  "  of  the  bond, 
the  bond  must  be  in  the  hands  of  a  person  entitled  to 
sue  upon  it :  Dowries  v.  Richardson,  5  B.  &  Aid.  674; 
section  2  of  the  Bills  of  Exchange  Act,  1882  (45  &  46 
Vict.  c.  61),  where  *< issue"  is  defined  as  "the  fint 
delivery  of    a  bill  or  note,  complete  in  form  to  a 
person  who  takes  it  as  a  holder."    The  cases,  also,  of 
Oren/ell  v.  T?ie  Commissioners  of  Inland  iJcvcnuc,  24 
W.  E.  582,  1  Bi.  D.  242 ;  In  re  The  Imperial  Rubber 
Co.,  22  W.  B.  699,  L.  B.  9  Ch.  App.  554 ;  and  Mawatt 
V.  The  Castle  Steel  and  Iron  Works  Co.,  34  Ch.  D.  58, 
35  W.  B.  Dig.  82,  illustrate  the  same  principle  and 
show  that  the  '*  issue  "  here  was  in  the  United  King- 
dom.    The  bond  was  also  "offered  for  subscription 
and  given  or  delivered  to  a  subscriber  "  in  the  United 
Kin^om,  within    sub-head   (2),    and   it  was  also 
"assigned,  or  transferred,"  in  the  United  Kingdom, 
within  sub-head  (3).      It  therefore  falls  within  all 
three  categories  and  is  liable  to  the  duty  as  a  foreign 
marketable  security. 

CoJien,  Q.O.fin  reply. 

Cur,  adv.  v\dt, 

July  2.— The  judgment  of  the  Coubt  was  read  by 
Bbxjge,  J.^-[His  lordship  stated  the  facts  as  above 
set  out  and  read  section  82,  and  continued :— ]    In 
the  course  of  a  very  full  and  elaborate  argument  Mr. 
Cohen,  who  argued  the  case  on  behalf  of  the  appel- 
lants, csJled  onr  attention  to  the  various  provisions 
made  from  time  to  time  by  the  Legislatoie  with 
regard  to  the  duties  to  be  paid  in  respect  of  foreign 
marketable  securities.     In  the  year  1862,  by  the  25  & 
26  Yict.  c.  22,  Schedule  C,  provision  was  made  im- 
posing duties  upon   a  bond   made   on  behalf  of  a 
foreign  company,  issued,  delivered,  assigned,  trans- 
ferred, or  negotiated  within  the   Unitea  Kingdom. 
These  provisions  were  altered,  or  modified,  or  extended 
in  the  year  1870,  by  the  33  &  34  Vict.  c.  97,  «.  U3; 
in  the  year  1871,  by  the  34  Vict.  c.  4,  8.  2 ;    in  the 
year  1885,  by  the  48  &  49  Vict  c.  51,  s.  21 ;    and  in 
the  year  1888,  by  the  51  Vict.  o.  8,  8.  12.     Kone  of 
these  provisions  are  now  in  force,  and  they  were  only 
referred  to  by  Mr.  Cohen  as  showing  that  at  various 
periods  the  attention  of   the  Legislature  has  been 
directed  to  the  consideration  of  the  stamp  duties  to 
be  levied  on  the  class  of  documents  now  in  question; 
and  that  at  various  periods  various  definitions  have 
been  attempted  which  from  time  to  time  have  been 
modified  or  repealed,  and  that  after  many  attempts 
to  define  the  circumstances  in   which   stamp  duty 
becomes  payable  on  marketable  securities,  the  words 
in  the  Act  of  1891,  as  altered  or  modified  by  the  Act 
of  1893  (56  Vict.  c.  7,  s.  4),  have  become  the  govern- 
ing words  regulating  the  duty.     So  that  after  giving 
full  consideration  to  the  various   provisions  of  the 
repealed  statutes,  to  which  our  atteution  has  been 
directed,  the  question  comes  back  to  this.  What  is  the 
meaning  of  the  words  '*  made  or  issued  in  the  United 
Kingdom,"  as  used  in  section  82  of  the  Act  of  1891  F 
The  instrument  in  question  was  certainly  not**  made  |' 
in  the  United  Kingdom,  and  we  do  not  think  that  it 
can  be  said  to  have  been  *'  issued  "  there.     It  seemi 
to  us  that  it  was  issued  in  Chicag^o.     If  the  London 
and    New   York  Investment    Corporation  (limited] 
had  sent  the  old  debenture  by  an  agent  of  their  own 
to  be  exchanged  for  the    new    mortgage  bond  ti 
Chicago  we  cannot  entertain  a  doubt  that  the  deliver] 
of  the  bond  to  him  at  Chicag^o  would  have  been  ai 
issue  of  the  bond,  and  we  think  it  noiakes  no  difl^ 
ence  that  the  persons  who  acted  as  the  agents  of  th< 
London    and    New    York    Investment    Corporatid 
(Limited)  were  the  officers  of  the  appellant  oompaQl 
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High  Coubt. 
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High  Ooitbt. 


Hie  right  of  the  London  and  New  Tork  Investment 
Corpontion  to  the  old  debenture  had  gone  as  soon  as 
it  was  delivered  np  to  the  trostee,  or  exchanged  for 
the  new  bond.  The  whole  object  of  the  arrangement 
mtde  hf  the  docaments  we  have  referred  to,  was  to 
prefent  the  appeUant  company  obtaining  bonds  from 
the  tnutee  except  in  exchange  for  the  old  debentures, 
and  except  in  the  character  of  agents  for  the  holders 
of  the  <M  debentures.  The  officers  of  the  appellant 
company  in  Chicago,  when  they  received  the  bond 
from  the  trustee,  received  it  on  beb&lf  of  the  London 
and  New  Tork  Investment  Corporation,  and  were 
hound  to  hold  it  on  behalf  of  and  for  the  benefit  of 
that  company.    The  title  of  that  company  to  the 

I'  bond  was,  we  think,  complete  the  moment  it  was 
ddhrered  by  the  trustee  to  the  appellant  company  in 
,  Chicago  on  behalf  of  the  London  and  New  Tork 
I  Lavestaent  Corporation. 

i     Although  the  appellant  company  had  the  posses- 
sion of  the  bond  they  had  not  the  control  of  it ;  they 
had  no  property  in  it.     They  held  the  bond  simply  as 
agents  for  the  London  and  New  Tork  Investment 
GorporatioD,  and  the  delivery  of  the  bond  to  the  cor- 
porotion  in  Bngland  did  not  confer  any  fresh  title  on 
them.    It  only  operated  as  the  delivery  to  them  of 
the  bond  by  one  who  had  acted  as  their  own  agent  to 
manage  the  exchange  for  them  would  have  operated. 
Our  attention  was  oJied  by  the  Solicitor- Qeneral  to 
the  ease    of    Dowries    v.    Richardson^    where    there 
were  three   persons    joined     as    drawer,    acceptor, 
and  joint  indorser  of  an  accommodation  bill,  and  the 
data  of  the  bill  was  altered  before  it  was    handed 
over  to  a   holder   for  valuable   consideration.      It 
was  held  that  the  document  did  not  require  a  fresh 
ttamp,  beoaose  it  could  not  be  said  to  have  been 
inaed  until  it  was  delivered  to  a  holder  for  value. 
Bat  we  think  the  whole  point  of  that  case  depends 
apon&e  fact  that  the  bill  was  an  accommodation  bill, 
and  because  of  that  fact  the  original  parties  had  no 
light  of  action  inter  se.    That  case  does  not  seem  to 
« to  be  in  point.    We  think  the  decision  in  Gren/ell 
V.  The  Cinnfnisnoners  of  Inland  Revenue  is  much  more 
ihe  the  present  case.    The  case  of  In  re  The  Imperial 
£Mer  Co.j  which  was  cited  by  the  Solicitor-General, 
ii,  we  think,  clearly  distinguished  from  the  present 
one,  becaose  the  law  with  respect  to  the  issue  of 
■hates  in  a  company  registered  under  the  Companies 
Adi  bears  little  analogy  to  the  transfer  or  exchange 
d  bonds.     The  decision  in  the  case  of  Mowatt  v.  The 
^Mtit  Steel  and  Iron  Works  Co.  turns  simply  upon  the 
hct  that  the  company  had  given  no  authority  to  any- 
«e  to  issae  the  debentures  in  question  in  that  case, 
lad  affords   us  little  assistance  in  determining  the 
9«estioo8  raised  in  the  present  case.     For  the  reasons 
ve  hsve  given  we  are  of  opinion  that  the  bond  was 
>oC  **  issued  "  in  the  United  Kingdom.     We  were  then 
liked  to  say  that  the  bond,  although  issued  out  of  the 
Tsitied  Kin^ora,  was  **  offered  for  subscription,  and 
ipven   or   delivered  to  a  subscriber"  in  the  United 
b^dom  within  clause  (6)  (2)  of  the  section  before- 
aentaoned.     In  our  opinion  the  bond  was  not  offered 
^  subecription  in  the  United  Kingdom.     It  seems  to 
^  thmt  the  bond  was  not  offered  for  subscription  at 
•8-     n&e  wroids  *' offered  for  subscription"  are  not, 
ve  tkmk,  apt  words  to  describe  the  transaction  in  this 
•■■^-     We  €bink,  for  the  reasons  we  have  given,  that 
***«  a*^  no  words  in  the  section  to  which  we  have 
w«.  referred  that  render  this  bond  liable  to  stamp 
wnfty,  mad  our  jadgmeut  must  be  for  the  appellauts. 
-ip|*fu/  allowed, 

tiobcitoTa    for    the    appellants,    Paines,    Biijth,   & 
omxtahie^ 

\      Ukatot  for  the  respondents,  The  Solicitor  of  Inland 


'^"SSni^^r'^"}  June  29.  1896. 

'*  The  Mabechal  Suchet."  (a.) 

Admiralty  —  Practice  —  Salvage  —  Right  of  owners ^ 
masttrs,  and  crews  of  salving  vessels  to  institute  one 
action  of  salvage  in  rem  against  salved  property — 
Judicature  Act,  1876  (38  <k  39  Vict.  c.  77),  «.  21— 
Rules  of  the  Supreme  Court ,  ord.  72,  r.  2. 

The  procedure  and  practice  in  force  in  the  High  Court 
of  Admiralty  at  the  time  of  the  passing  of  the  Judicature 
Act  entitled  the  owners^  masters,  and  crews  of  different 
vessels  who  had  rendered  salvage  services  to  a  vessel, 
freight,  or  cargo  in  need  of  salvage  services  to  institute 
one  suit  of  salvage  in  rem  against  the  salved  property ; 
and  all  such  salvors  have  now,  under  tJie  procedure  and 
practice  in  force  in  the  Admiralty  Division,  a  similar 
right  to  join  in  an  action  in  rem  to  recover  the  salvage 
remuneration  due  to  them,  and  are  not  bowid  to  sue  out 
in  it  more  than  one  writ  of  summons. 

Smurthwaite  v.  Hannay,  43  IF.  R.  113,  [1894]^.  C. 
494  distinguished. 

This  was  an  action  of  salvage  instituted  on  behalf 
of  the  owners,  masters,  and  crews  of  the  steam  togs 
British  King,  Andrew  Joliffe,  Sea  King,  and  Oreat 
Emperor  against  the  vessel  Marechal  Suchet,  her  cargo 
and  freight,  to  recover  salvage  remuneration  for 
services  rendered  to  that  vessel  when  on  fire  in  the 
Hiver  Mersey  on  the  1 1th  and  12th  of  June  last. 

An  appearance  under  protest  was  entered  on  behalf 
of  the  owners  of  The  Marechal  Suchet,  and  their  soli- 
citors gave  notice  that  the  judge  in  court  would  be 
moved  to  set  aside  the  writ  of  summons  in  the  action 
whenever  the  owners,  masters,  and  crews  of  the 
above-named  four  steam  tugs  were  entered  as  the 
plaintiffs  in  the  action,  or  to  s^ike  out  all  the  plaintiffs' 
names  in  such  writ  other  than  one,  on  the  ground 
that  the  owners,  masters,  and  crews  of  the  four  tags 
iu  question  were  wrongly  proceeding  in  one  and  the 
same  action. 

Carver,  on  behalf  of  the  defendants  under  protest* 
now  moved  the  judge  in  court  in  accordance  with 
the  above  notice  of  motion. — The  owner,  master,  and 
crew  of  each  steam  tug  named  in  the  writ  sought  to 
be  set  aside  by  the  motion  have  a  separate  and  dis- 
tinct cause  of  action  against  The  Marechal  Suchet  to 
recover  salvage  reward,  and  these  several  causes  of 
action  cannot  now,  since  the  decision  of  the  House  of 
Lords  in  Smurthwaite  v.  Hannay,  43  W.  E.  113,  [1894] 
A.  C.  494,  be  joined  in  one  action,  as  was  formerly 
supposed  might  be  done  under  R.  S.  C,  1883,  ord.  18, 
r.  1 ;  and,  having  regard  to  the  same  case,  cannot 
properly  be  made  parties  to  one  action  under  R.  S.  C, 
1883,  ord.  16.  Separate  claims,  in  fact,  ought  to  have 
been  made  in  separate  actions  by  each  set  of  plain- 
tiffs, and  if  this  had  been  done  the  suits  would  in  due 
course  have  come  on  for  trial  in  the  county  court  at 
Liverpool  having  admiralty  jurisdiction ;  the  amount 
of  salvage  claimed  by  each  separate  set  of  salvors 
being  within  the  amount  to  which  the  jurisdiction  of 
the  county  court  in  salvage  is  limited. 

He  also  referred  to  Carter  v.  Rigby  <fr  Co,,  44  W.  B. 
566,  [1896]  2  Q.  B.  118,  and  The  Peninsular  and 
Oriental  Steam  Navigation  Co.  v.  Taune  Kijima,  [1895] 
A.  C.  661,  as  showing  the  application  of  the  principle 
laid  down  in  Smurthwaite  v.  Hannay, 

Butler  Aspinall,  for  the  plaintiffs,  contra. — It  has 
been  the  constant  practice  both  before  and  after  the 
coming  into  operation  of  the  Judicature  Acts  for 
single  actions  iu  admiralty  to  be  brought  to  recover 
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the  salvage  reward  due  for  separate  services  rendered, 
as  in  the  present  case,  by  several  vessels  to  the  same 
salved  property,  jast  as  it  has  been  the  invariable 
practice  for  the  owners  of  several  consignments  of 
cargo,  however  numerous,  to  join  in  admiralty  as 
plaintiffs  in  one  action  of  collision ;  for  seamen  pro- 
ceeding for  their  private  effects  to  join  in  such  last- 
named  action,  and  for  all  the  members  of  the  crew  to 
join  in  one  wages  suit:  The  Charles  Adolphe,  Swa. 
153;  The  Bartley,  Swa.  198;  The  Coromandel,  Swa. 
205.  Indeed,  in  Hook  v.  Moreton,  1  Lord  Baym.  397, 
the  power  of  the  seamen  to  join  in  one  action  in 
admiralty  for  their  wages  is  given  as  a  reason  why 
such  suits  were  not  prohibited  by  the  courts  of  com- 
mon law.  The  practice  of  joining  several  claims  in 
salvage  and  other  admiralty  actions  does  not  depend 
at  all  upon  the  provisions  contained  in  orders  16  and 
18  of  the  Eules  of  the  Supreme  Court,  or  the  inter- 
pretation placed  on  those  rules  by  Smurthwaite  v. 
Hannay,  but  is  the  inherent  practice  of  the  High 
Court  of  Admiralty  still  in  force  in  the  Admiralty 
Division  by  virtue  of  the  Judicature  Act,  1875,  s.  21, 
and  R.  S.  C,  1883,  ord.  72,  r.  2.  [He  referred  to  The 
Mo7ia,  43  W.  B.  173,  [1894]  P.  265.]  The  motion, 
therefore,  ought  to  be  dismissed  with  costs,  and  the 
defendants  under  protest  assigned  to  appear  absolutely. 

Barnes,  J. — This  is  a  motion  on  behalf  of  the 
defendants  in  a  salvage  suit  instituted  by  the  owners, 
masters,  and  crews  of  the  steam  tugs  British  King, 
Andrew  Joliffe,  Sea  King,  and  Oreat  Emperor  against 
the  owners  of  the  ship  or  vessel  Marechal  Huchet  and 
the  cargo  now  or  lately  laden  therein,  and  the  freight 
for  the  transportation  thereof,  that  the  writ  of  sum- 
mons in  the  action  be  set  aside,  or,  in  the  alternative, 
that  all  the  plaintiffs  with  the  exception  of  one  may 
be  struck  out,  on  the  ground  that  the  respective 
plaintiffs  cannot  properly  sue  in  one  action.  The  only 
matter  necessary  to  state  in  considering  the  point, 
besides  the  fact  of  the  nature  of  the  suit  and  the 
motion,  is  that  the  action  is  brought  by  these  four 
tugs  and  those  who  are  interested  in  them — the 
owners  and  masters  and  crews  of  the  tugs — for 
salvage  services  rendered  to  The  Marechal  Surhet, 
which  was  on  fire  in  the  Mersey  recently,  and  which, 
by  the  assistance  of  the  tugs,  was  beached,  and  also 
by  their  assistance  the  fire  was,  as  I  understand,  put 
out.  The  motion  is  made  with  the  object  of  pre- 
venting these  four  sets  of  plaintiffs  from  suing 
together  and  obtaining  their  trial  in  this  court  by  an 
action  in  which  they  all  remain  as  plaintiffs  against 
the  defendants.  The  real  object  of  the  motion  is  to 
force  the  plaintiffs  to  sue  in  the  Liverpool  County 
Court ;  because  it  is  said  that  if  each  plaintiff  sues 
separately  his  claim  will  come  within  the  county 
court  rate,  while  collectively  the  claims  will  exceed 
that  rate.  But  even  if  the  defendants  could  succeed 
in  their  motion  they  could  not  compel  the  plaintiffs 
to  go  to  the  county  court,  and  the  only  effect  would 
be  that  four  writs  or  more  would  be  issued  against 
them  in  this  court,  and  they  would  have  the  pleasure 
of  paying  extra  costs  by  reason  of  the  motion  they 
make.  But  the  point  which  it  is  important  to  con- 
sider is,  whether  or  not  the  plaintiffs  have  the  power 
to  issue  this  writ  collectively. 

Now,  it  is  said  on  the  defendants'  part  that,  according 
to  the  decision  in  Smurthwaite  v.  Hannay^  the  plaintiffs 
have  no  right  whatever  to  issue  their  writ  against  tbf 
defendants  as  they  have  done,  and  that,  having  regard 
to  the  construction  put  upon  ord.  16,  r.  1,  by  thai 
decision,  this  writ  is  a  bad  one.  I  do  not  think  it  neces- 
sary really  to  say  anything  about  the  case  of  Smurth- 
waite V.  Hannayy  because,  in  my  judgment,  it  has  no 
application  to  this  particular  case  and  to  the  form  of 
suit  of  which  this  particular  suit  is  an  instance.     1 


do  not  think  that  ord.  16,  r.  1,  excludes  the  power  of 
the  plaintiffs  to  issue  this  writ.  It  is  an  enabling 
rule.  In  the  old  days  parties  could  not  join  together. 
The  rule  allows  certain  parties  to  be  joined  together 
in  a  suit.  But  the  Act  of  1875,  s.  21,  and  also  ord. 
72,  r.  2,  leave  untouched  the  practice  of  this  court  in 
those  respects,  in  which  it  is  not  inconsisteDt  vith  - 
the  rules  made  under  the  Judicature  Act.  ^ 

Now,  what  was  the  practice  of  this  court  ?   There 
is  no  doubt  that  the  practice  of  this  court  was  that 
all  the  persons  interested  in  a  salvage  service  migUbe 
joined  together  in  one  suit  for  the  purpose  of  obtain- 
ing the  reward  for  those  services ;    and  also  in  all 
collision  cases  all  those  persons  who  had  interest  in 
the  ship  which  was  damaged  could  do  the  same  thing. 
In  seamens'  suits  for  wages  the  same  thing  applies; 
and  it  is  all  based  on  convenience.     It  would  be  a 
dreadful  thing,  in  my  judgment,  if  Mr.  Carver's  con- 
tention should  prove  correct,  because  I  see  nothing 
for  it  but  that  every  person  interested  in  goods  on 
board  a  ship  damaged  in  collision  would  have  to  bring 
a  separate  action,  and  so  on  in  all  suits  in  this  court.      \ 
That  would  have  a  most  disastrous  effect  upon  the 
work  of  the  court  and  would  be  most  disastrous  for 
the  defendant,  because  he  would  have  to  pay  &e 
whole  amount  of  the  necessary  costs.     Take  this  par- 
ticular case  which  we  are  considering.     It  is  admitted 
that  if  the  plaintiffis  started  several  separate  suits  the 
defendants  would  be  entitled  to  apply  to  consolidate, 
and  that  this  would  be  a  proper  suit  for  a  consolida- 
tion order  to  be  made.     If,  when  that  is  admitted,  it 
is  shown  that  the  convenience  of  the  case  is  met  by 
allowing  everybody  to  sue  together,  then  that,  in  my 
judgment,  is  in  accordance  with  the  whole  practice  of 
the  court.     The  practice  is  not,  I  think,  in  any  way 
shaken  by  the  rule  referred  to  and  the  decision  upon 
it,  and  in  this  case,   in  my  judgment,    the  motion 
fails. 

I  am  very  glad  that  that  is  the  oonclnsion  I  have 
come  to ;  because  otherwise  I  think  I  should  be  up- 
setting t^e  practice  of  this  court  and  the  great  con- 
venience which  has  resulted. 

In  my  opinion  this  motion  should  be  dismissed  with 
costs. 

Solicitor  for  the  plaintifb,  H,  J,  Holme, 

Solicitors  for  the  defendants  under  protest,  Hill  ii 
Dickenson, 


Prob.  Div.  &  Adm.  Div.     )  j>      j^ 

Divorce  (Divisional  Court).  > 

Bradshaw  (Appellant)  v.  Bradshaw  AND  JuancBB 

FOR  THE  BOROUGn  OF  BlCHMOlTD,  SURREY  (&- 
spondents),  (a.) 
Married  woman — Maintenance — Desertion  —  CbAaWto- 
tion — Parties  not  living  under  same  roof — Snmmarif 
Jurisdiction  {Married  Women)  Act,  1895  (58  A  ^ 
Vict,  c.  39),  s,  4. 

There  may  he  cohabitation  without  the  parties  nectih 
sarily  living  under  the  same  roof. 

A  husband  from  time  to  time  visited  his  wife,  whouJCi 
in  service^  and  she  had  a  child  by  him.  She  left  service 
and  he  refused  to  receive  her,  and  said  if  she  sent  Afi 
htfxes  to  the  house  where  he  was  living  they  tvould  h 
r*  turned. 

Held,  that  there  had  been  cohahitatioji  giving  justia 
jurisdiction  to  hear  a  summons  by  the  wife  for  deserti» 
under  the  Summary  Jurisdiction  {Married  Women)  Ac 
1895. 


(a.)   Reported  by  J.  Gerard    IjAing,  Esq..  Bar- 
rister-at-Liaw. 
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High  Coust. 


In  this  Gk>ODs  of  Robbbt  Pearson  (Dbceasbd). 


High  Coubt. 


Ktzgenld  v.  Fitzgerald,  17  W.  R.  264,  L.  R.  1 
?,  k  D.  697,  and  Beg.  v.  Leresche,  40  W.  R.  2,  [1891] 
2  Q.  B.  418,  considered  and  explained. 

Appeal  from  the  decision  of  justices  for  the  borough 
of  Buihmond,  Surrey,  dismisfling  a  wife's  summons 
against  her  busband  under  section  4  of  the  Summary 
Jniiadiction  (Married  Women)  Act,  1895,  on  the 
proond  that  under  the  circumstances  they  had  no 
jnriadictioD. 

The  wife,  Ellen  Bradshaw,  complained  that  her 
hosband,  Richard  Laudale  Bradshaw,  had  neglected 
to  provide  reasonable  maintenance  for  her,  *\  .  .  an  i 
by  such  neglect  caused  her  to  live  separately  and  apart 
from  him "  (section  4),  and  asked  for  an  order  for 


The  foDowiDg  evidence  was  given  before  the 
jvticef.  Ellen  Bradshaw  said :  I  am  the  wife  of  the 
defendant  I  produce  certificate  of  the  marriage.  I 
watmanied  to  him  at  ^e  Registry  Office,  Brentford, 

00  the  19th  of  December,  1893.  He  was  then  living 
vWe  he  is  now  at  103,  Kew-road.  At  that  time  I 
vai  m  a  certain  condition.  I  went  to  reside  with  my 
uter  at  Lewisham.  He  knew  of  my  condition.  I 
wy  confined  at  Queen  Charlotte's  Lying-in  Hospital 
of  a  girl.  I  wrote  to  defendant.  He  made  no  reply. 
A  difld  was  bom.  It  was  in  a  delicate  condition. 
He  was  employed  at  an  election  and  said  he  would 
not  oome  or  give  me  anything.  It  died.  I  ac- 
qoainted  him  of  its  death.  I  had  to  sell  and  pledge 
Dj  goods  to  bury  it.  He  visited  me  after  the  child 
w  born,  and  on  the  19th  of  July,  1895, 1  had  to  go 
Wk  to  hospital.  I  applied  to  him  for  help.  That 
^also  died.  He  refused  to  come  and  see  it.  I 
pnl  funeral.  I  have  been  to  the  house  where  he 
"■dca.  He  said  if  my  boxes  were  sent  to  the  house 
tbc7  «]fndd  be  returned.— Cross-examined  :  I  have 
>^  lived  with  him,  and  was  in  service  when  I  was 
■nried.  I  have  been  in  service  since  and  left  two 
*Kb  ago.  My  sister  is  not  doing  my  work  there  for 
■a. 

l^iehard  Lacdale  Bradshaw,  defendant. — I  live  with 
■J&tber,  a  bootmaker,  at  103.  Kew-road,  Richmond. 

1  >n  a  sort  of  an  artist.  I  only  disposed  of  one  pic- 
^  I  have  heard  my  wife  give  evidence.  I  am 
vi^fing  to  maintain  my  wife,  but  have  no  means. 

Tbe  Boticitor  for  the  defendant  submitted  that  the 
^'i^OBoe  disclosed  that  there  never  was  any  existing 
mutation,  and  therefore  there  could  be  no  deser- 
ti«  and  no  remedy  under  the  Act,  and  he  relied  on 
f'^SfmUi  V.  Fitzgerald  and  Reg,  v.  Leresche,  A 
V^^  arose  also  as  to  whether  an  adjournment 
J*^  he  granted  for  further  proof  of  means,  but 
"f  iaatioef,  having  considered  the  point,  held  on  the 
P>>tof  no  cohabitation  that  they  had  no  jurisdiction, 
^  damiased  the  summons.     The  wife  appealed. 

P'^fin,  for  the  appellant,  was  stopped    by   the 

S.  Lynrh,  for  the  respondent,  relied  on  the  cases 
^before  the  justices,  and  submitted  that  in  this 
<*««  there  bad  never  been  an  existing  cohabitation. 
Vicn;  P. — ^The  only  question  we  have  to  decide  is 
it  of  jnrisdictioD.  The  magistrates  who  heard  this 
lam  the  fittt  instance  held  on  the  authority  of  two 
K  f'itigeraid  v.  Fitzgerald  and  Reg.  v.  Lereache,  that 
1  had  no  jurisdiction.  Very  often  there  appears  to  be 
"M  susonderstanding  as  to  the  meaning  and  efiTect 
(he  dtdaions  in  these  two  cases.  It  is  true  that 
|>^  ean  be  no  desertion  without  cohabitation,  but 
wtatioo  doea  not  necessarily  mean  persons  living 
dcr  the  same  roof ;  there  are  many  cases  where  this 
*^  the  case,  as  where  the  wife  is  in  domestic  ser- 
'*•  Tue  two  cases  cited  have  this  in  common,  that 
'  ^  time  of  the  all«>ged  desertion  the  parties  were 
^^■fparate  and  apart,  and  were  not  cohabiting. 


and  what  those  two  oases  decide  is  that  a  person 
cannot  complain  of  desertion  after  voluntarily  leaving 
his  or  her  consort,  and  also  that  when  parties  are 
living  apart  by  mutual  consent — as  under  a  separation 
deed — there  cannot  be  desertion.  In  this  case  there 
had  been  cohabitation,  and  we  find  the  husband  re- 
fusing to  aUow  his  wife  anything,  and  that  he  refused 
to  receive  her  boxes.  The  magistrates  decided  the 
case  on  the  point  that  they  had  no  jurisdiction 
because  there  had  been  no  cohabitation.  I  think 
there  had,  and  that  the  magistrates  had  jurisdiction  ; 
the  case  must  go  back  to  them  for  decision  on  the 
merits. 

Barnes,  J. — I  am  of  the  same  opinion.  I  think 
the  magistrates  misunderstood  the  two  cases  already 
cited. 

Case  remitted  to  magistrates. 

Appeal  allowed  with  costs. 

Solicitor  for  the  appellant,  Geo.  M,  Lay^  Twicken- 
ham. 

Solicitor  for  the  respondent,  Charles  Robinson^ 
Hounslow. 


Prob.  Div.  &  Adm.  Div.  }       t^i^o*:.    a««.  h  iqqa 
Probate  (Barnes,  J.)     j       ^""^^  ^7,  Aug.  5, 1896. 

In  the  Goods  of  Robert  Pearson  (Deceased),  (a. 

Probate — Lost  will — Proof  o/  will — Motion — Consent 
next  of  kin — Next  of  kin  minors. 

The  court  will  not  allow  tlie  contents  of  a  lost  will  to 
be  proved  on  motion  without  the  consent  of  the  next  of 
kitty  unless  the  estate  be  small. 

Where  the  next  of  kin  were  minors,  and  therefore  could 
not  consent,  the  court  refused  to  allow  proof  of  a  lost  will 
on  motion,  and  ordered  the  will  to  be  propounded. 

Motion  on  behalf  of  Mary  Elizabeth  Pearson,  widow 
of  Robert  Pearson  deceased,  for  leave  to  prove  the 
contents  of  his  last  will. 

The  testator  left  three  children  surviving  him,  all 
of  whom  were  then  and  now  minors. 

July  21.—Bargrave  Deane,  for  the  applicant. 

Cur.  adv.  vult. 

Aug.  5. — Barnes,  J. — In  this  case  I  am  asked  to 
allow  the  applicint  to  prove  on  motion  the  contents 
of  a  lost  will. 

The  applicant  is  the  widow  of  the  testator,  and 
there  are  three  children  of  the  testator  who  are 
minors,  and  consequently  there  arises  the  difficulty  of 
obtaining  their  consent  as  next  of  kin  to  the  grant- 
ing of  this  application  on  motion.  I  was  desirous  of 
assisting  the  parties,  and  adjourned  the  case  in  order 
to  see  what  was  the  value  of  the  property,  whether  it 
was  reasonably  substantial  or  of  such  a  small  amount 
as  to  justify  my  making  the  grant  in  order  to  save 
expense.  I  am  told  the  vfdue  of  the  property  is 
between  £1,100  and  £1,200,  and  must  therefore  deal 
with  the  question  on  the  principles  which  ought  to 
be  applied  in  dealing  with  lost  wills  in  all  cases.  I 
have  made  inquiry  in  the  registry  and  am  unable  to 
find  a  single  case  in  which  a  lost  will  has  been  allowed 
to  be  proved  on  motion  without  the  consent  of  the 
next  of  kin,  and  am  also  informed  that  it  is  always 
the  practice  to  require  such  consent,  and  therefore 
where  such  consent  cannot  be  or  is  not  given  it  is 
the  practice  to  require  the  will  to  be  propounded  in 
the   usual  way,  and   I  am  therefore    compelled  to 

in.)  Reported  by  J.  Gerard  Laing,  Esq.,  Barrister- 
at-Law. 
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refuse  this  motioii  as  I  cannot  grant  it  without 
departing  from  a  rule  of  this  court  which  to  my  mind 
is  one  which  it  is  desirable  to  maintain — viz.,  that 
where  the  property  is  substantial  and  no  will  is  pro- 
duced the  court  should  not  take  the  case  on  motion 
on  affidavits  only  without  full  investigation,  but  it  is 
desirable  that  the  will  should  be  propounded  unless 
the  estate  is  small  or  the  consent  of  all  parties  is 
obtained.  I  must  therefore  require  this  will  to  be 
propounded. 

Motion  re/uaed. 

Solicitors,  Bowcliffea,  BaioUt  &  Co, 


^^^o^^^^oToo^i]     Junes;  July7.1896. 
Ellis  v.  Ellis,  (a.) 

Married  woman — Justices  —  Summary  jurisdiction  — 
Persistent  cruelty  causing  wife  to  live  apart — Continue 
ing  offence — Limit  of  time — Six  months — Summary 
Jurisdiction  {Married  Women)  Act,  1895  (58  &  59 
Vict,  c,  30),  ss,  4,  8 — Summary  Jurisdiction  Act, 
1848  (11  &  12  Vict.  c.  43),  s.  11. 

The  offence  of  persistent  cruelty  or  wilful  neglect, 
causing  a  wife  to  leave  and  live  separately  and  apart 
from  her  husband  within  the  meaning  of  section  4  of  the 
Summary  Jurisdiction  {Married  Women)  Act,  1895,  is 
not  a  continuing  offence,  but  is  complete  when  the  wife 
leaves  the  husband,  and  complaint  must  be  made  or  in- 
formation laid  within  six  calendar  months  from  that 
time^  as  required  by  section  II  of  the  Summary  Juris- 
diction Act,  1848,  which  is  incorporated  by  section  8  of 
the  first-named  Act, 

Appeal  by  the  husband  from  the  order  of  the 
stipendiary  magistrate  sitting  at  Greenwich  Police 
Court,  from  an  order  made  under  the  Summary 
Jurisdiction  (Married  Women)  Act,  1895,  that  his 
wife  be  no  longer  bound  to  cohabit  with  him,  &c.,  on 
the  ground  that  he  had  been  guilty  of  persistent 
cruelty  to  her  and  wilful  neglect  to  provide  her 
reasonable  maintenance,  and  by  such  cruelty  and 
neglect  had  caused  her  to  leave  and  live  separately 
and  apart  from  him. 

In  1889  the  wife  left  her  husband  inconsequence  of 
his  cruelty,  and  did  not  return  to  cohabitation.  The 
husband  did  not  after  the  separation  maintain  his 
wife.  The  summons  was  heard  and  order  made  in 
1896. 

June  2. — Oover,  for  the  appellant. — The  Summary 
Jurisdiction  (Married  Women)  Act,  1895.  by  section  8, 
requires  that  *'  all  applications  under  this  Act  shall 
be  made  in  accordance  with  the  Summary  Jurisdiction 
Acts."  The  Summary  Jurisdiction  Act,  1848  (11  &  12 
Vict.  c.  43),  s.  11,  imposes  a  limit  of  time,  six 
months,  for  making  the  complaint  or  laying  the 
information  from  the  time  when  the  matter  arises. 
Here  the  matter  arose  in  1889,  the  offence  was  com- 
plete then,  it  was  not  a  continuing  offence,  and  the 
complaint  not  being  made  till  1896  is  out  of  time : 
Beg,  Y.  Slade,  [1895]  2  Q.  B.  247,  43  W.  B.  Dig.  86. 

Leufis  Thomas,  for  the  wife,  the  respondent,  re- 
ferred to  Wilkinson  v.  Wilkinson,  58  J.  P.  415;  Reg, 
V.  Evans,  44  W.  K.  271,  [1896]  1  Q.  B.  228 ;  Lane  v. 
Lane,  [1896]  P.  133,  44  W.  E.  Dig.  54  ;  Reg.  v.  Birt- 
whistle,  58  L.  J.  M.  C.  158,  38  W.  E.  Dig.  86. 

Cur,  adv,  vuU, 

July   7. — Jeune,    p. —  The    order   made   by    the 

(a.)  Reported  by  J.  Geraad  Laing,  Esq.,  Barrister- 
at-Law. 


learned  magistrate  in  this  case  states  that  the  oom- 
plaint  that  the  appellant  has  been  guilty  of  penistent 
cruelty  to  the  respondent,  and  wilfully  neglected  to 
provide  reasonable  maintenance  for  her,  and  hu  by 
such  cruelty  and  neglect  caused  her  to  leave  and  live 
separately  and  apart  from  him,  is  true.  The  respond- 
ent iioally  left  the  appellant  in  August,  1889.  It  wu 
suggested  before  us,  and  the  evidence  appears  to  show, 
that  the  appellant  has  neglected  to  maintain  the  re- 
spondent since  she  left  him.  This,  however,  seems  to 
me  to  be  immaterial.  The  ** neglect  to  maintain" 
referred  to  in  the  4th  section  of  the  Summary  Jniis- 
diction  (Married  Women)  Act,  1895,  is  neglect  ante- 
cedent to  its  effect  of  the  wife  leaving  her  husband; 
and  it  is  such  neglect,  and  such  neglect  only,  that  the 
magistrate  has  found  to  be  proved. 

The  only  question,  therefore,  raised  in  this  case  it 
whether  the  offences  proved  are  continuing  offenoes, 
so  that  the  limit  of  time  imposed  by  the -reference  to 
the  Summary  Jurisdiction  Acts  contained  in  section  H 
does  not  apply.  I  am  of  opinion  that  they  are  not 
continuing  offences.  It  appears  to  me  clear  that 
when  the  course  of  conduct  consisting  either  of  per- 
sistent cruelty  or  neglect  to  maintain  produces  the 
result  of  causing  the  wife  to  leave  her  husband  and 
live  apart  from  him  the  offence  contemplated  by  the 
Act  is  complete. 

The  test  whether  an  offence  is  to  be  treated  in  law 
as  continuous  is,  I  think,  whether  its  gravamen  is  to 
be  found  in  something  which  the  offender  can  at  will 
discontinue.    The  gravamen  of  desertion  is  placed  by 
the  matrimonial  law,  not   so  much  in  one  spoosa 
leaving  the  other,  as  in  his  or  her  persisting  in  separa- 
tion.    But  the    gravamen  of    the  offences  of  snoh 
cruelty  or  neglect  on  the  ^art  of  a  husband  as  drive 
a  wife  from  her  home  consist  in  the  cruelty  or  neglect 
carried  to  that  point  of  aggravation.    A  husband 
whose  misconduct  has  been  so  serious  as  to  prodaoe. 
such  a  result  is,  I  think,  deemed  by  this  Act  to  be 
guilty  of  a  complete  offence  as  soon  as  the  result 
ensues.    There  is  not,  so  far  as  I  know,  any  authority  on 
the  point.  Tbecaseof  i2eev«v.  Tfates,  10  W.B. 779,111. 
&  C.  435,  referred  to  in  argument,  presents  some,  bat 
not  a  close,  analogy.    That  case  was  decided  on  the 
words  of  5  Geo.  4,  c.   83,  s.  4,  which  makes  it  an 
offence  in  *'  every  person  running  away  and  leaving 
his  wife  or  his  or  her  child  or  chudren  chargeable  to 
the  parish."    It  was  held  by    Pollock,   C.B.,  and 
Martin,  B.,  Bramwell,  B.,  dissenting,  that  the  limit 
of  six  months  ran,  not  from  the  time  of  leaving,  but 
from  the  time  of  the  chargeability  arising.    But  it 
was  not  doubted  that  this  period  of  limitation  did 
then  begin.    So  here  I  think  that  it  begins  when  the 
husband's  conduct  causes  his  wife  to  leave  him.    Is, 
allowing  the  summary  remedy  provided  for  by  thii 
Act  the  Legislature  in  such  cases  as  the  present  has 
thought  right  to  prescribe  that  ooniplaint  shall  l)f| 
made    within    six    months.       But    if    that  time  ^ 
exceeded  there  remains  the  right  to  oome  to  tUl 
court,  which  can  give  relief  unless  there  has  besl 
undue  or  unreasonable  delay.       This  appeal  mw 
therefore  be  allowed;    but  I  think  that  the  wife*! 
costs  here  and  in  the  court  below  should  be  paid  ll|| 
the  husband. 

Barnbs,  J. — According  to  the  evidence  the  husban 
ha'l  been  convicted  of  **  persistent  cruelty,"  cansia 
his  wife  to  leave  and  live   apart  from  him,  but  i 
Hcts  complained  of  took  place  in  the  year  1889.    T 
question   this    court  has,    therefore,    to  consider 
whether  the  acts    complained    of,   having  oocun 
more  than  six  months  before  complaint  made,  ooi 
within  the  Act  of  1895.    It  appears  from  seoticn  8 
that  Act  that  oil  applications   thereunder  must 
made  in  accorduice  with  the  Summary  Jorisdictil 
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Acts,  and  therefore,  as  in  this  case  not  only  the 
cruelty,  but  also  the  consequences  of  it,  occurred 
more  than  six  months  before  the  complaint  was  made, 
in  ny  opLoion  the  Act  does  not  apply  to  this  case. 
The  offence  complained  of  in  the  present  case  is  not 
on  the  same  footing  as  '*  desertion,"  which  could  at 
once  be  put  an  end  to  by  the  parties.  The  appeal 
niDst  therefore  be  allowed. 

The  Court,  while  doubting  if  leave  were  required, 
refused  leave  to  appeal. 

Appeal  alhwedt  costs  of  wife  to  he  paid  by  husband, 

SolicitoFB  for  the  appellant,  Frederick  Kent  &  Co. 

Solicitors  for  the  respondent,  Butsk  &  Mtllor. 


Nov.  7. 


(SDurt  of  aiyyeaU 

Prom  Q.  B.  Div.  1 

(Lindley  and  A.  L.  Smith,  L.  JJ.)  j 

Potter  &  Co.  v.  Btjbbell  &  Son.  (a.) 

iikip— Charter-party — Construction — Salvage  services — 
Limits  of  deviation. 

By  a  charter-partythe  shipowners  agreed  to  supply  the 
charterers  with  five  steamer Sy  to  load  between  August  and 
Jkcember  tnc/imve,  as  nearly  as  possible  a  steamer  a 
month,  at  an  agreed  foreign  portf  the  charterers  under- 
taking to  supply  cargo  within  twenty-four  hours  of  notice 
9f  each  ship*s  arrival.  The  charter-party  expressly 
txeepted  perils  of  the  sea,  and  allowed  towage  services, 

llie  8.  1  should  have  arrived  at  the  agreed  port  on  or 
ahout  the  23r(i  of  September ,  but  did  not  as  a  fact  arrive 
until  the  Sth  or  9th  of  October,  owing  to  heavy  weaiher. 
The  8.  2  arrived  at  her  agreed  time,  on  the  I2th  of 
October,  and  gave  notice  the  same  day  that  she  was  ready 
to  receive  cargo.  None  was  tendered  to  her  until  the  24th 
9f  October,  there  not  being  sufficient  labour  at  the  port  to 
load  more  than  one  steamer  at  a  time.  In  an  action  for 
damagea  hy  the  owners  for  the  detention  of  The  S.  2, 

Held  {affirming  the  award  of  the  arbitrator  and  the 
decision  of  the  Divisional  Court),  that  the  owners  were 
mUtled  to  damages. 

The  8.  3,  on  her  voyage  out,  fell  in  with  a  disabled 
steamer  and  towed  her  to  Mauritius  on  a  salvage  service, 
Smek  towage  was  out  of  the  course  of  the  voyage,  and 
delayed  the  arrival  of  the  vessel  for  three  weeks.  The 
arbilratar  found  tlust  the  towage  service  was  not  such  as 
to  fruatraie  the  object  of  the  adventure  as  between  the 
charterers  and  the  owners,  and  awarded  damages. 

Held,  by  the  Court  of  Appeal,  that  such  a  salvage 
service  was  an  allowahle  deviation  within  the  meaning  of 
tit  charter-party,  and  that  the  charterers  were  bound  to 
preaeal  ocvr^o  on  the  arrival  of  The  S.  3. 

Appeal  by  the  plaintiffs  from  a  decision  of  the 
DmaoDfll  Court  (Day,  and  Lawrance,  JJ.)  who 
Bpheid  tlie  award  of  an  arbitrator  on  the  construction 
oi  a  chsKE-tor-party. 

By  the  cbarter-party  dated  the  5th  of  May,  1894, 

tke  ahipowiien,  the  defendants,  agreed  to  supply  the 

plainUna,    the   charterers,    with  five  steamers  at  a 

ocKtaan.  nte  of  freight  to  proceed  to  a  port  in  New 

<^Vidnwria,  there  to  load  from  charterers'  agent  a  part  ' 

cargo  of  nickel  ore,  and  then  go  direct  in  a  certain 

c*dcr  to  any  three  Anstraliaa  or  New  Zealand  ports 

•*  qtdet^  \ij  charterers,  and  there  load  in  docks  to 

i*'"!^***  their  lull  cargo,  and  ultimately  return  to 

Bsvie  or  Glasgow. 

{«•)  Bepotted  hy  W.  Bhalloross  GK)DDAED,  Esq., 
Banister-at-Law. 


The  five  steamers  were  to  be  provided  to  load 
between  August  and  early  December  inclusive  **  at 
times  to  be  in  good  time  mutually  arranged,"  but  as 
nearly  as  possible  a  steamer  a  month. 

The  steamers  were,  with  all  convenient  speed,  to 
proceed  direct  in  ballast  to  the  port  in  New  Caledonia 
to  which  they  should  be  respectively  ordered.  Perils 
of  the  sea  were  (inter  alia)  mutually  excepted. 

The  cargo  was  to  be  presented  upon  lighters,  which 
were  to  commence  to  come  alongside  the  steamer 
within  twenty-four  hours  after  receipt  of  notice  by 
charterers*  agent  that  the  vessel  was  ready  to  receive 
cargo.  The  steamers  were  to  have  liberty  to  tow  and 
be  towed,  and  to  assist  vessels  in  all  situations, 
salvages  procured  being  for  the  benefit  of  the  owners. 

The  steamers  were  to  load  as  nearly  as  possible  one 
steamer  a  month.  Five  new  steamers  were  provided 
by  the  owners,  and  Noumea  was  agpreed  upon  as  the 
port  of  arrival  in  New  Caledonia.  The  Strathairly, 
which  should  have  arrived  on  or  about  the  23rd  of 
September,  did  not  arrive  until  the  Sth  or  9th  of 
October  owing  to  heavy  weather.  The  Strathnaim 
arrived  on  the  12th  of  October,  and  gave  notice  the 
same  day  that  she  was  ready  to  receive  cargo,  but  no 
cargo  was  tendered  to  her  until  the  24th  of  October, 
there  being  not  sufficient  labour  at  Noimiea  to  load 
more  than  one  steamer  at  a  time.  Damages  were 
claimed  by  the  shipowners  for  the  detention  of  The 
Strathnaim  at  Noumea.  The  arbitrator  decided  in 
their  favour. 

TJie  Strathord  on  her  voyage  out,  between  the  Cape 
and  Australia  on  the  2nd  of  October,  fell  in  with  a 
disabled  vessel,  The  Buteshire,  on  a  voyage  frem 
London  to  Adelaide  and  towed  her  to  Mauritius  as  a 
salvage  service.  This  towage  delayed  the  voyage  of 
The  Strathord  for  about  three  weeks.  As  a  result  of 
the  delay  an  agreement  between  the  plaintifiEs  and  an 
Australian  firm  for  loading  the  vessel  in  Australia 
was  cancelled,  and  the  vessel  proceeded  to  a  New 
Zealand  port  for  loading,  where  she  arrived  on  the 
loth  of  December.  Due  notice  of  her  arrival  having 
been  given  to  the  charterers'  agents,  no  cargo  was 
tendered  until  the  Srd  of  January.  The  charterers 
therefore  claimed  that  they  were  not  bound  to  load 
in  accordance  with  the  terms  of  the  charter,  but  only 
within  a  reasonable  time.  The  arbitrator  found  as  a 
fact  that  the  towage  services  were  not  such  as  to 
frustrate  the  object  of  the  adventure  as  between  the 
charterers  and  the  owners,  and  decided  that  the 
charter  continued  in  force,  and  that  charterers  were 
bound  to  load  in  New  Zealand  in  accordance  with  it ; 
he  accordingly  awarded  damages  to  the  owners  for 
the  detention  of  the  ship  in  New  Zealand. 
The  plaintiflfB  appealed. 

Cohen,  Q,C,,  and  T,  E,  Scrutton,  for  the  appellants. 

Bigham,  Q,C,,  and  J,  E,  Bankes,  for  the  respondents. 

Lindley,  L.J. — The  questions  raised  in  this 
appeal  turn  entirely  upon  the  construction  of  the 
charter-party.  The  charter-party  provides  that 
certain  ships  shall  proceed  in  ballast  to  a  port  in  New 
Caledonia,  as  ordered  by  the  charterers,  and  they  are 
to  float  and  load  part  cargo  of  nickel  ore.  Having 
done  that,  they  are  to  proceed  direct  "  to  any  three 
Australian  or  New  Zealand  ports,  in  their  geographi- 
cal order,  beginning  at  most  northern  port,  as 
ordered  by  charterers  or  their  agents,  and  there  load 
at  such  usual  docks,  wharves,  piers,  or  places  therein, 
where  the  vessel  can  safely  Ue  afloat,  any  sort  of  law- 
ful merchandize,  including  wool/*  and  so  on.  It 
also  appears  from  the  charter-party  that  besides 
Noumea,  there  is  another  port  in  New  Caledonia,  or 
at  least  one,  Kuana,  which  is  named  in  clause  16,  and 
it  was  uncertain  at  the  date  of  this  charter  to  whioh 
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port  these  ships  were  to  go;  but  it  was  ammged 
afterwards  they  should  go  to  Noumea.  Clause  35 
of  the  charter-party  says  this  :  **  Under  this  charter 
it  is  agreed  that  BurreU  &  Son  are  to  provide  John 
Potter  &  Co.  with  five  steamers  of  2»000  to  3,200  tons 
net  register,  size  at  Burrell  &  Son*s  option,  to  load 
between  August  and  early  December  inclusive,  at 
times  to  be  in  good  time  mutually  arranged,  but  as 
nearly  as  possible  a  steamer  a  month."  Now  that  is 
unquestionably  an  important  dause;  but  what  is 
meant  by  the  expression  ''in  good  time  to  be 
mutually  arranged,  but  as  nearly  as  possible  a 
steamer  a  month  **  ?  That  expression  ''  as  nearly  as 
possible,"  shows  that  the  actual  date  which  may  be 
mutually  arranged  is  not  to  be  taken  as  a  fixed  date 
which  cannot  be  departed  from,  because  the  expres- 
sion ''as  nearly  as  possible  a  steamer  a  month" 
throws  you  back  on  dause  6  and  clause  26.  Clause 
6  is  the  perils  of  the  sea  clause.  It  is  not  a  fixed 
date,  but  it  is  a  flexible  date.  Clause  26  is  the 
towage  clause :  *'  Steamer  to  have  liberty  to  tow  and 
be  towed,  and  assist  vessels  in  all  situations,  and  sal- 
vages procured  to  be  for  benefit  of  owners."  There- 
fore towing  is  contemplated.  Of  course  an  unreason- 
able towage  service  is  not  contemplated,  and  I  take  it 
no  towing  service  which  would  defeat  the  objects  of 
the  parties  to  the  contract  is  contemplated,  but  any 
towage  which  is  consistent  with  the  attainment  of 
the  oDJects  is  contemplated.  All  towage,  of  course, 
involves  delay.  The  ships  were  not  to  take  a  full 
cargo,  but  a  partial  cargo  of  nickel,  and  they  were 
to  fill  up  with  wool,  or  anything  else  they  liked, 
coming  home.  Clause  19  says :  "  As  regards  cargo 
to  be  shipped  in  New  Caledonia  " — ^that  is,  nickel— 
"  the  same  shall  be  presented  upon  lighters,  barges, 
and  other  vessels,  which  shall  commence  to  come 
alongside  the  steamship  within  twenty-four  hours 
after  receipt  of  notice  by  charterer's  agente  that 
vessel  is  ready  to  receive  cargo."  That  means  that  if 
a  vessel  arrives  at  a  time  which  is  consistent  with  this 
charter-party,  the  charterers  are  to  send  the  nickel 
ore  in  lighters,  bargee,  and  other  vessels  alongside 
the  steamship  within  twenty- four  hours  after  notice. 
That  is  what  they  undertake  to  do.  That  means  that 
unless  they  can  show  they  are  discharged  from  the 
obligation  imposed  upon  them  by  this  charter,  by  the 
non-performance  of  some  condition  or  by  some 
breadi  of  contract  on  the  part  of  the  owners,  they 
must  carry  out  that  undertaking.  They  take  the 
risk  of  that.    What  happens  ? 

Let  us  take  the  first  point  raised  by  this  appeal, 
with  reference  to  the  ship  named  The  Strtxth' 
nairru  It  was  arranged  the  ship  should  arrive 
at  certain  dates.  The  Straihnaim  was  to  arrive 
on  the  10th  of  October;  she  arrived  on  the  12th. 
Why  was  not  she  loaded  by  the  charterers  pur- 
suant to  their  obligation  (which  I  have  read)  im- 
posed upon  them  by  clause  19  P  Because  the  pre- 
ceding ship.  The  StrcUhairly,  had  arrived  late,  and 
because  there  was  not  labour  enough  at  Noumea  to 
load  both  ships  at  once.  It  was  late,  not  by  reason 
of  any  fault  of  the  owners,  but  by  reason  of  perils  of 
the  sea.  Hie  truth  is  she  was  not  late  according  to 
to  the  true  meaning  of  this  contract — she  had  arrived 
in  time.  As  I  have  pointed  out  the  23rd  of  Septem- 
ber, tiie  time  named  for  her  arrival,  was  not  a  fixed 
date,  but  was  an  approximate  date— as  nearly  as  pos- 
sible consistent  witn  the  clause— consistent  with  perils 
of  ihe  sea.  There  was  no  breach  of  the  contract  in 
her  being  late;  there  was  no  breach  or  non-per- 
formance of  any  condition  in  her  being  late.  She 
was  there  as  contemplated  by  the  parties  to  this 
charter.  There  was  nothing  wrong,  nothing  un- 
performed, and  therefore  no  reason  which  could 
Justify  the  charterers  in  saying  they  ought  not  to 


pay  for  the  delay  in  loading  The  Straihnairru  Ac- 
cording to  the  true  construction  of  this  ohsrter- 
party,  I  have  not  the  slightest  doubt  the  risk  of  find- 
ing labour  for  loading  two  ships,  if  they  should 
happen  to  overlap,  was  on  the  charterers,  and  I  osn- 
not  read  clause  19  as  exonerating  them  in  any  way 
from  finding  lighters  and  labour  to  ship  the  ore. 
That  is  made  a  little  plainer,  to  my  mind,  by  lookiog 
at  a  clause  which  has  not  been  referred  to— olsuae  16, 
which  provides  that  if  the  charterers  name  Noames 
and  cannot  get  ore  there  (this  has  nothing  to  do  with 
the  time)  they  can  order  the  ship  to  another  port  in 
New  Caledonia,  upon  certain  terms  there  mentioned. 
To  my  mind  that  is  a  further  reason  for  holding  that 
the  risk  of  finding  labour  is  on  the  charterers.  Claase 
19,  in  my  opinion,  makes  their  appeal  upon  that 
point  imtenable.  That  is  the  first  point,  and  my 
answer  is :  There  is  no  breach  of  contract  nor  the  non- 
fulfilment  of  a  condition  precedent. 

Now  I  will  take  the  noct,  which  is  the  case  of  The 
Strathord.    In  order  to  make  the  oase  plain,  one  must 
read  the  clause  in  the  charter  which  relates  to  loading 
in  Australia.    What  happened  was  this.     The  Sirath- 
ord  was  going  out  to  New  Caledonia,  vid  Sydnejr. 
Before  she  got  to  Sydney  she  fell  in  with  a  ship  in     i 
distress.  The  Buteshire,  and  she  towed  her  back,  as  I 
understand  it,  to  Mauritius.    That  caused  delay,  and 
a  good  deal  of  delay ;  but  the  arbitrator  has  f  onnd 
the  delay  so  caused  was  not  greater  than  would  have 
been  caused  if  The  StrcUhordhtA  towed  The  Buiethin 
on   to  Australia,  which  was  in  the  oonrse  of  her 
voyage.    He  has  found  that  as  a  fact.    There  was  a 
delay  of  three  weeks,  and  we  are  asked  to  say  that  thai 
towage  caused  such  a  delay  as  to  be  inconsistent  with 
the  attainment  of  the  object  of  this  charter.    I  cannot 
say  anything  of  the  sort.      If   T?ie  Strathnrd  had 
towed  The  Buteshire  up  to  the  North  Pole  it  probably 
would  have  been,  but  she  towed  her  back  to  Mauritius. 
It  was  a  deviation,  of  course,  but  a  deviation,  unless  it 
is  so  great  as  to  be  inconsistent  ?rith  the  contract,  is 
an  imowable  deviation,   and  having  regard  to  the 
facts  found  in  this  case,  it  seems  to  me  that  we  can- 
not possibly  hold  that  the  deviation  which  did  take 
place  in  consequence  of  this  towage  was  an  inadmis- 
sible one.     The  delay  was  not  so  great — and  the 
arbitrator  finds  that — as  to  defeat  the  object  of  tiie 
parties.    If  so,  it  was  admissible ;  there  was  no  breach 
of  contract  by  that  towage,  and  there  was  no  non- 
performance of  any  condition  preoedent  within  the 
meaning  of  this  contract.    In  my  opinion  both  these 
grounds  of  appeal  fail. 

A.  L.  Smith,  L.J. — ^The  questions  arise  upon  a 
charter-party  dated  the  5th  of  May,  1894,  between 
the  shipowners  and  charterers.  Now,  although  the 
charterers  are  the  plaintiflEs,  I  shall  treat  this  case  as 
if  in  reality  it  was  an  action  by  shipowner  against 
charterer  for  damages  for  not  loadings  the  shin  in  pur- 
suance of  the  charter.  The  clause  upon  which  tiie 
shipowner  relies  and  has  apparently  founded  his  chdm 
is  dause  19  of  the  charter,  by  which  the  charterer  has 
bound  himself  in  these  terms.  [His  lordship  read 
the  clause,  and  continued:—]  The  -vessel  arrived 
there  in  due  course.  There  is  no  oomplamt  made  of 
the  time  when  she  arrived  at  this  berth  in  Noumea ; 
but  the  charterer  presented  no  cargo  within  twenty- 
four  hours  after  notice  of  the  readiness  of  the  vesael 
to  receive  her  cargo,  and  it  is  for  the  delay  which 
there  occurred  that  the  first  claim  is  made  by  the 
shipowner  against  the  charterer.  The  arbitrator  has 
awarded  damages — or  you  may  call  it  demurrage-' 
for  this  delay  in  breach  of  the  contract,  and  agiunst 
that  the  charterer  appeals. 

It  was  said  that  clause  19  was  not  an  absdlate  con- 
tract by   the  charterer  to  provide  freight   within 


UitV.       lt^%iB^u^       Tttfe  WfifiKtY  fefet*ORTEft. 


Uf 


COUST  OP  Apfsal. 


FOTTEB  &  Co.  V,  BUBBJSLL  &  SON.— In  £B  LxJMLBY. 


CoxjBT  OP  Appeal. 


twflnty-fbnr  hoars  after  receipt  of  notice  that  a  vessel 
WIS  resdy  to  leoeive  cargo,  but  no  argument  was 
directed  to  that  point.     The  point  taken  was  this.  If 
70a  look  at  the  whole  charter-party  there  was  a  con- 
dttion  precedent  that  no  demnrrage  was  to  be  paid  by 
the  chuterer  for  not  loading  the  ship  unless  the  five 
ihips  arrived  at  certain  stipulated  periods,  and  if  it 
hippened  by  reason  of  perils  of  the  sea,  or  what  not, 
that  two  ships  arrived  at  the  same  time  and  one  was 
ilready  in  process  of  loading,  it  was  a  condition  pre- 
cedent that  no  obligation  vas  imposed  upon  the  char- 
terer to  load  the  second  ship.    As  a  matter  of  fact,  I 
cuinot  read  this  diarter  as  saying  any  such  thing  as 
in  exception  in  this  wi^  to  the  absolute  contract 
oootaineid  in  clause  19.   l^e  appellants  say :  "First  of 
•Q  there  is  a  contract  clause  which  does  not  apply  to 
this  case."    If  there  is  no  contract  within  that  clause 
then  it  appears  to  me  the  absolute    obligation  in 
daose  19  would  be  done  away  with,  and  also  the 
danseas  to  perils  of  the  sea.  Mr.  Cohen  says :  ''  If  you 
read  danse  3d  there  is  a  condition  precedent  that  if  any 
two  of  the  vessels  happened  to  arrive  so  as  to  overlap 
eadb  other,  then  the    obligation  so  far  as  regards 
pajiog  demurrage,   which  would  otherwise  apply, 
wooJdhe  done  away  with."  What  is  this  clause  ?  Did 
uyoDe  ever  read  a  clause  like  this  as  constituting  a 
oondition  precedent  to  the  performance  of  the  other 
parts  of  a  contract,  one  dause  of  which,  as  I  have 
afaeady  pointed    out,    is    absolute    in    its    terms? 
**  Under  this  charter  it  is  agreed  that  Burrell  &  Son 
in  to  provide  John  Potter  &  Co.  with  five  steamers 
...    to  load  between  August  and  early  December 
BdinTe" — that,  so  far,  is  conclusive;   in  that  part 
thee  is  no  express  stipulation  to  be  there  one  a 
flunth.    I  wUl  read  on :   "At  times,  to  be  in  good 
tiae  mntoaUy  arranged,  but  as  nearlv  as  possible  a 
rteamer  a  month."    That  is  said  to  be  a  condition 
pnoedent  that  there  shall  be  a  steamer  once  a  month, 
nd,  if  they  overlap,  it  does  away  with  the  right  of 
fteahi^wner  against  the  charterer.     That  was  the 
ooatraet  made  on  the  5th  of  May,  1894.    Then,  pur- 
naot  to  that  term  of    the  contract  made  in  May, 
1894,  long  after— namely,  on  the  Slst  of  July,  1894 
-they  came  to  a  mutual  arrangement  as  to  how  the 
Aqis  were  to  go  out.    The  letter  written  is  this — ^it  is 
iiPDB  the  shipowner  to  the  charterer :  "  Dear  Sirs, — 
Vii  have  your  favour  of  yesterday  " — and  so  on — 
"tiie  fourth  and  fiftii  boats  and  dates  are  as  Mr. 
fittiell  named  to  you,  but  we  repeat  them  here — viz., 
^ratfUkry   due   Noumea   18th    August;    Strathairly^ 
Otd  September;    Straihnaimt^^ — that  is  the    ship 
m   one&on  —  "  10th    October  ;     StrcUhard,     23rd 
Oatotar;    SirathnesB,  7th  November."    Now  where 
do  yoa  find  the  oondition  precedent  that  if  these 
Alps  overLap  the  contract  with  regard  to   demur- 
t9ge  flhall  be  at  an  end  ?    I  cannot  find  it,  and  I 
iiy  it  does  not   exist.      That  was  the  point  Mr. 
CUmd  took — this  was  a  condition  precedent  that  no 
tvo  aldpa  sihonld  arrive  at  the  same  time.      As  a 
matter  of  fact  that  is  not  to  be  found  in  the  contract. 
ncnlCr.  Scmtton  has  a  point  as  to  The  Strathairly, 
bet  I    ahoald  point   out  oefore  I  deal   with    The 
BinUtnriy  that  The  SinUhnaim  went  there  all  right 
•wwiillng  to  tlie  contract,  by  which  she  was  to  be 
ftere  about  the  10th  of    October.    She  got  there 
Aorttf  ^  after,    on   the    12th    of   October,    and   no 
ewjiltnnt  is  made  of  the  time  she  arrived.    She  was 
^^^9  m  dne  course,  and   was   ready   to  take  her 
"ai  ^u  CI  board,  and  notice  was  given  that  she  was 
^•My  foK  the  charterers'  agents  to  load.    They  did 
^^^^^  because,  as  it  is  said,  they  could  not  load 
\   ^"^•t  the  same  time.    Take  itthat  it  was  so. 
\   y?  ?fl^  that  abrogate  the  express  contract,  which  I 
^"^  ™*^dMi»  19— that  they  wiU  load  within 
^WK  hona?    The  shipowner  was  guilty  of 


no  breach  at  all  by  reason  of  the  TJie  Strathairly 
getting  there  late.  He  had  done  nothing  by  TiiTnaalf 
which  would  hinder  and  prevent  tiie  charterer  from 
carrying  out  his  contract,  and  I  cannot  see  myself 
how  the  mere  fact  of  The  Straihairly  getting  tiiere 
late  abro^tes  that  express  contract  in  the  charter. 
If  the  ship  gets  there  in  time,  which  The  Strathnaim 
did,  and  notice  is  given  within  twenty-four  hours, 
the  charterer  is  to  provide  cargo  for  the  ship.  It 
seems  to  me,  upon  these  grounds,  the  arjbitrator's 
finding  that  the  shipowner  was  entitied  to  damages 
for  dday  in  loading  The  Strathnaim  at  Noumea,  is 
well  founded,  and  I  think  the  appeal  fails. 

I  now  come  to  The  Strathord,  This  is  how  I  think  this 
case  reallv  stands.  [His  lordship  steted  the  facts,  and 
continued: — ]  Then  Mr.  Cohen  says:  "There  is  a 
clause  in  the  charter-party  which  allows  you  to  render 
salvage  service,  but  some  limit  must  be  put  upon 
that.  The  charterer  says  you  could  not  render  such 
salvage  services  as  would  cause  you  to  come  to  the 
port  of  loading  six,  twelve,  or  fifteen  months  after 
the  stipulated  period."  With  that  I  agree.  Mr.  Cohen 
cited  the  judgment  of  Bramwell,  B.,  in  Stuart  v.  The 
British  and  African  Steam  Navigation  Co.,  32  L.  T. 
N.  S.  260,  23  W.  B.  Dig.  214.  in  that  case  Bram- 
weU,  B.,  said  to  Mr.  Benjamin,  who  was  argning  tiie 
case,  **  I  wish  you  could  tell  us  what  that  limit  must 
be."  Mr.  Benjamin  did  not ;  and  as  he  did  not  try, 
I  am  not  going  to  try.  But  what  Bramwell,  B., 
did  say  was  that  that  case  was  well  within  the  line 
and  not  over  the  line.  What  the  arbitrator  has  found 
as  a  fact  is  that  the  time  which  was  occupied  by  this 
salvage  service  did  not  frustrate  the  object  of  the 
adventure  between  the  shipowner  or  the  charterer. 
By  the  contract,  as  I  read  it,  the  shipowner  had  the 
right  to  perform  these  services.  Then  may  not  the 
limit  be — I  do  not  say  it  is — if  he  performs  tills 
service  in  such  a  way  as  not  to  prevent  the  object  of 
the  adventure  between  charterer  and  shipowner, 
that  would  be  said  to  be  within  the  limit.  It  might, 
on  the  other  hand,  be  said.  If  the  salvage  service 
occupied  such  a  time  as  to  frustrate  the  object  of  the 
adventure,  it  was  outside  the  Umit  spoken  of  by 
Bramwell,  B.  I  cannot  find  in  this  case  that  these 
salvage  services  have  exceeded  the  Umit  which  was 
mentioned.  It  seems  to  me  that  on  both  these 
points  the  appeal  ought  to  be  dismissed. 

Appeal  dismissed. 

Solicitors,  Parker,  Oarrett,  <fc  Eolman ;  Botterell  A 
Roche. 


(Lindle'J'Ld  iSpes!  L.JJ.)  J  ^"«-  ^'  ^^'  ^®^^- 

In  re  Lttmlby. 
Ex  parte  Hood  Babbs.  (a.) 

Married  woman — Restraint  on  anticipation — Limitation 
not  containing  words  *' separate  twc" — Estate  "  with' 
out  impeachment  of  waste "  —  Married  WometCs 
Property  Act,  1882  (46  &  46  Vidt.  c.  75). 

Income  accrued  due  after  judgment  in  respect  of 
property  subject  to  a  restraint  on  anticipation  cannot  he 
taken  in  exeaUion  or  hy  the  appointment  of  a  receiver* 

Hood  Barrs  v.  Heriot,  44  W.  R.  481,  [1896]  A.  C. 
174,  distinguished. 

Hood  Barrs  v.  Cathcart,  42  W.  R.  628,  [1894]  2 
Q.  B.  559,  and  Whiteley  v.  Edwards,  44  W.  R.  530, 
[1896]  2  Q.  B.  569,  followed. 

(a.)  Beported  by  B.  C.  Mackenzib,  Esq.,  Barrister- 
at-Law« 
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CoxjBT  OF  Appeal. 


In  be  Lxtmlet. 


Court  op  Appeal. 


A  restraint  on  anticipation  may  he  validly  annexed 
to  the  separate  estate  created  by  the  Married  Women^a 
Property  Act,  1882,  though  the  xoords  **for  her  separate 
use  "  do  not  occur  in  tlie  limitation  ;  and  even  to  an  estate 
expressed  to  he  granted  "  without  impeachji^nt  of  waste.** 

Appeal  by  H.  H.  Hood  Bam,  a  solicitor,  from 
North,  J. 

In  1893  and  1894  the  appellant  had  obtained 
several  orders  directing  payment  of  costs  to  him  by 
Mrs.  Mary  Cathcart,  a  married  woman.  The  orders 
were  in  the  form  adopted  in  Scott  v.  Morley,  36  W.  B. 
67,  20  Q.  £.  D.  120,  limiting  execution  to  separate 
property  of  the  debtor  not  subject  to  any  restraint  on 
auticipation.  Hood  Barrs  now  sought  to  enforce  his 
claim  against  certain  rents  of  Mrs.  Oathcart's  pro- 
perty which  had  accrued  due  after  judgment.  The 
property  from  which  the  rents  arose  had,  by  Mrs. 
Cathcart's  marriage  settlement,  been  conveyed  to 
trustees  to  hold  the  same  (after  the  solemnization  of 
her  then  intended  marriage)  to  her  use  '*  during  her 
life  without  impeachment  of  waste  and  without 
power  of  anticipation/*  the  deed  containinfl^  no  men- 
tion of  '*  separate  use."  In  June,  1896,  Mood  Barrs 
moved  for  a  receiver  of  the  rents  and  profits  due  and 
in  arrear  of  certain  real  estates  comprised  in  Mrs. 
Cathcart*s  marriage  settlement.  North,  J.,  refused 
the  motion,  and  Hood  Barrs  appealed. 

H,  H,  Hood  BarrSy  in  person,  for  the  appeal. — 
Hood  Barrs  v.  Heriot,  44  W.  B.  481,  [1896]  A.  C. 
174,  is  an  authority  that  the  judgments  can  be  en- 
forced against  rents  accrued  due.  The  attempted 
restraint  on  anticipation  is  invalid  for  want  of  the 
words  "for  her  separate  use":  Stogdon  v.  Lee,  39 
W.  R.  467,  [1891]  1  Q.  B.  661 ;  Tullett  v.  Armstrong, 
1  Beav.  1 ;  the  judgment  of  the  Divisional  Court  in 
In  re  Armstrong,  Ex  parte  Gilchrist,  34  W.  R.  709,  17 
Q.  B.  D.  167,  521 ;  In  re  Armstrong,  Ex  parte  Boyd, 
36  W.  R.  772,  21  Q.  B.  D.  264.  [He  also  referred  to 
Wolstenholme  on  the  Conveyancing  Acts,  &c.,  4th 
ed.,  note  on  section  1  of  the  Married  Women's  Pro- 
perty Act,  1882 ;  sections  2,  19  of  that  Act ;  Symonds 
V.  Wilkes,  13  W.  B.  1026 ;  and  Hood  Barrs  v.  Cath- 
cart, C.  A.,  23rd  of  July,  1894,  reported  only  in  a 
pamphlet.]  The  words  *' without  impeachment  of 
waste  *'  are  inconsistent  with  the  existence  of  a  re- 
straint on  anticipation :  Olive  v.  Clive,  20  W.  R.  477, 
L.  R.  7  Ch.  App.  433 ;  Cope  v.  Cope,  15  Sim.  118;  and 
Sheppard's  Touchstone,  8th  ed.,  p.  88. 

Willoughhy  Williams,  tor  Mrs,  Cathcart. —  Whiteley 
V.  Edwards,  44  W.  R.  530,  [1896]  2  Q.  B.  48,  decides 
that  rents  accrued  due  after  judgment  cannot  be 
taken  in  execution.  The  point  on  the  omission  of  the 
words  **  separate  use  "  was  decided  against  the  appel- 
lant in  Hood  Barrs  v.  OathcaH,  23rd  of  July,  1894. 

He  also  referred  to  Davidson's  Conveyancing,  vol. 
3  (3rd  ed.),  p.  309;  Key  and  Elphinstone's  Prece- 
dents (4th  ed.},  vol.  2,  p.  613.  If  the  words  **  without 
impeachment  of  waste"  are  inconsistent  with  the 
restraint,  the  former,  as  the  smaller,  must  yield  to 
the  latter,  the  larger  and  more  important.  But  there 
is  no  inconsistency. 

Hood  Barrs  replied. 

Cur,  adv,  vult, 

Aug.  10. — Lindley,  L.J.,  read  the  following 
judgment :  Mr.  Hood  Barrs  seeks  to  enforce  an  order 
for  costs  against  rents  which  became  due  to  Mrs. 
Cathcart  since  the  order  was  made.  North,  J.,  has 
decided  that  he  is  not  entitled  to  do  this,  because  the 

Sroperty  from  which  the  rents  are  due  was  settled  on 
Irs.  Cathcart  without  power  of  anticipation.  Mr. 
Hood  Barrs  has  appealed — first,  on  the  ground  that 
the  restraint  against  anticipation  is  invalid  ;  and 
secondly,  on  the  ground  that,  even  if  it  is  valid,  he 


can  reach  the  rents  now  that  they  are  in  arrear.  That 
he  cannot  reach  them  if  Mrs.  Cathcart  is  effectually 
restrained  from  anticipation  is  now  settled  by  the 
decisions  of  the  Court  of  Appeal  in  Hood  Barrs  v. 
CathcaH,  42  W.  R.  628,  [1894]  2  Q.  B.  559,  and 
Whiteley  v.  Edwards,  These  decisions  are  in  no  way 
opposed  to  Hood  Barrs  v.  Heriot,  but  are  quite  con- 
sistent with  it.  They  are,  I  admit,  opposed  to  some 
remarks  of  my  own  in  Cox  v.  Bennett,  39  W.  R.  401, 

S1891]  1  Ch.  617,  but  they  are  not  opposed  to  the 
ecision  in  that  case,  which  was  approved  by  the 
House  of  Lords  in  Hootl  Barrs  v.  Heriot,  Whiteley  ▼. 
Edivards,  which  was  decided  after  Hood  Barrs  ▼. 
Heriot,  is  conclusive  on  this  point. 

The  question  whether  the  restraint  as:ainst  antici- 
pation in  Mrs.  Cathcart's  marriage  settlement  is  valid 
or  not  is,  in  my  opinion,  also  settled  by  the  Court  of 
Appeal  in  Hood  Barrs  v.  Cathcart,  on  the  23rd  of 
July,  1894,  a  report  of  which  has  been  furnished  to  us 
by  Mr.  Hood  Barrs.     In  that  case  he  urged  the  argu- 
ment which  he  has  addressed  to  us  on  the  present 
occasion,  and  the  court  decided  against  him.     The 
Master  of  the  Rolls  and  A.  L.  Smith,  L.J.,  considered 
the  point  not  open  after  the  previous  decision   in 
Hood  Barrs  v.  CatJicart,  but  Kay,  L.J.v  showed  that 
the  argument  was  inconsistent  with  section  19  of  the 
Marri^  Women's  Property  Act,    1882.     It  may  be 
that  the  validity  of  the  restraint  against  anticipation 
had  previously  been  assumed,  and  not  decided;  but 
it  was  distincUy  raised  and  decided  on  the  23rd  of 
July,  1894.      Having,     however,    looked    into    the 
matter  myself,  before  I  had  satisfied  myself  that  the 
point  had  been  already  actually  decided,  I  will  state 
that,  in  my  opinion  Mr.  Hood  Barrs'  argument  is 
quite  untenable.     The  omission  of  the  words  "  for 
her  separate  use,"  which  would  have  been  fatal  if  the 
case  did  not  fall  within  the  Act  of  1882 — see  Stog^ 
don  V.  Lee — ^is  not  so  if  that  Act  applies,  as  it  dearly 
does.     By  sections  1  and  2  of  the  Act  the  property 
settled   became  Mrs.   Cathcart's    separate  property, 
although  the  words  *'  for  her  separate  use  "  were  not 
inserted  in  the  settlement,  and,  as  the  settlement  did 
restrain  her  from  anticipation,  that  restraint  became 
operative  by  section  19.    The  attempt  to  draw  a  dis- 
tinction between  the  separate  property  of  a  married 
woman  and  property  settled  on  her  for  her  separate 
use  has  been  made  before,  and  made  in  vain :  see  In 
re  Armstrong,  Ex  parte  Boyd,    That  case  also  shows 
that* 'affect"  in  section  19  means  ''invalidate"   or 
"  render  inoperative." 

As  to  the  introduction  of  the  words  "  without  ini-« 
peachment  of  waste,"  they  might  perhaps  create  a 
difficulty  if  we  were  dealing  with  a  case  of  waste, 
although  I  doubt  whether  they  would  even  then,  but 
we  are  not  dealing  with  su(Ui  a  case.  The  appeal 
must  be  dismissed,  with  costs. 

LoFES,  L.  J. — I  am  of  the  same  opinion.  As  to  the 
words  "for  her  separate  use,"  wnatever  may  Iiave 
been  the  state  of  the  authorities  before  the  A.ct  ol 
1882,  that  Act,  in  my  judgment,  now  suppUes  tibem, 
and  therefore  the  restraint  on  anticipation  at  onoc 
attaches. 

As  to  the  rents  in  arrear,  I  add  nothing  to  ^rlial 
has  been  said  by  Lindley,  L.J.  I  think  the  qaestion 
is  already  settled  by  the  decision  of  the  Houae  oi 
Lords. 

It  was  argued  that  a  gift  "  without  impeaclicneiii 
of  waste  "  is  inconsistent  with  a  restraint  on  antiGipa< 
tion.  I  do  not  think  that  contention  can  be  T¥^i^fy^ 
tained.  It  might  be  right  if  waste  were  aetuall-^ 
committed,  but  only  in  that  case.  I  have  read,  tlft 
judgment  of  Lindley,  L.J.,  and  I  agree  with  it. 

Appeal  dismissed, 

»    Solicitors,  H,  H.  Hood  Barrs;  E,  H,  Quicke^ 
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COUBT  OF  AfPBAIm 


Ehkmann  v.  Ehbmann. 


CoTTRT  OP  Appeal. 


From  Chan.  Div.  )  t  i    i    t  oan 

(Lindley  and  Lopes,  L.JJ.)  j  ^"^y  ^»  ^®^^- 

Ehrmann  v.  Ehbmann.  (a.) 
Prariire — Evidence — Letters  of  request  to  take  evidence 
hrfi^e  foreign  tribunal — Discretionary  power  of  court. 

In  order  to  justify  the  court,  in  the  exercise  of  its 
tliscrrtiun^  ordering  the  issue  of  letters  of  request  to  a 
fi/nign  tribunal  to  take  evidence^  there  must  be  clear 
fTwf  thai  tfie  evidence  abroad  which  is  sought  tt  be 
iMained  is  material  to  the  case  in  issue^  and  is  not  merely 
sack  as  incidentally  might  be  useful  on  a  collateral  matter. 

Appeal  from  an  order  of  Stirling,  J. 

The  plaintiffis  and  defendant  had  carried  on  in 
pntnersbtp  the  business  of  wine  merchants. 

In  Jane,  1894,  the  plaintiffs  commenced  this  action 
ior  the  dissolution  of  the  partnership. 

In  their  statement  of  claim  the  plaintiffs  alleged 
(iider  a/ia)'that  the  defendant  had  bribed  a  person  in 
the  employ  of  a  firm  of  carriers  to  inform  him  of  the 
nunes  and  addresses  of  persons  to  whom  such  cariiers 
forwarded  wines  on  behalf  of  Continental  wine  mer- 
diants,  and  had  sent  to  the  plaintifb  lists  of  the  names 
sad  addresses  of  snch  persons  and  of  the  merchants 
by  whom  the  wines  were  supplied  to  them  for  the 
pmpose  of  their  being  made  use  of  by  the  plaintifb  in 
^isax  journeys  on  behalf  of  the  firm. 

Thit  plaintiffs  alleged  that  when  they  received  such 
liits  they  did  not  know  by  what  means  they  had  been 
ofatainMi  by  the  defendant,  but  that  it  had  afterwards 
eome  to  their  knowledge,  and  had  also  come  to  the 
knowledge  of  other  persons,  and  had  injuriously 
affected  the  reputation  of  the  firm. 

The  defendant  denied  these  allegations,  and  in  May, 
ISSd,  the  court  directed  the  action  to  be  tried  only 
■pan  eertain  matters,  and  expressed  an  opinion  that 
pwticiilars  ought  to  be  given  of  the  allegations  above 
set  out. 

The  action  had  been  set  down  for  trial,  and  the 
piaintifb  on  the  13th  of  May,  1896,  gave  notice  of 
XBotion  for  the  issue  of  letters  of  request  to  the  tri- 
baaak  in  Germany  to  examine  as  witnesses  for  the 
piuBtiffii  some  of  the  Continental  merchants  referred 
to  bj  the  plainti£Bi  in  their  statement  of  claim ;  their 
evidence  was  required  by  the  plaintiffs  to  prove  that 
flRtain  wines  were  forwarded  on  their  behalf  to  cer- 
tsm  persons  by  the  carriers. 

When  the  motion  first  came  before  Stirling,  J.,  he 
reqaiied  the  plaintiffs  to  give  further  particulars,  not 
bcBig  satisfied  that  they  were  in  a  position  to  go  to 
trial  upon  the  particular  issue  in  question. 

Tisiticalars  having  been  supplied  of  the  names  of 
persons  to  whom  the  wine  had  been  sent,  the  mer- 
chants who  sent  it,  and  the  quantities  of  wine  sent,  on 
Ike  19th  of  June,  1896,  when  the  motion  again  came 
OB,  StirliDg,  J.,  without  expressing  any  opinion  as  to 
wkecfaer  the  particulars  were  sufficiently  full,  said 
that  they  satisfied  him  that  the  plaintiffs  meant  to  go 
to  trial  upon  the  particular  issue,  and  ordered  the 
letters  of  request  to  issue,  but  not  before  the  8th  of 
Jnly,  so  that  in  the  meantime  the  defendant  might 
anke  oertain  inquiries,  and  if  the  answers  would 
joMify  him  in  making  admissions,  he  could  apply  to 
tibe  eonrt  on  the  7th  of  July  to  stay  the  issue  of  the 
IcAUss. 

The  defendant  appealed. 

BmrUey,  Q.C.,  and  H.  Terrell,  for  the  appellant.— 
II  the  pliuntiffs  prove  that  the  merchants  in  question 
^d  MBd  wine  through  the  carriers,  it  does  not  prove 
tf«at  the  defendant  obtained  the  names  of  the  persons 
tf>  vhom  it  was  sent  by  bribery.     On  that  ground  the 


,«.;  Reported  by  W.  SHALixmoss  Goddakd,  Esq., 
Barrister-at-Law. 


letters  of  request  ought  not  to  be  issued.  Further, 
the  defendant  ought  not  to  be  required  to  make  the 
admissions  which  the  judge  thought  he  should  make. 
It  would  injure  him  if  he  had  to  go  or  write  to 
foreign  firms  and  tell  them  of  the  charge  made 
against  him,  and  ask  them  to  help  him  to  defend 
himself  against  it. 

t^<^/>  Q'C,,  and  Solomon,  for  the  respondents. — It  is 
difficult  to  prove  the  bribery  directly,  but  it  would 
assist  the  plaintiffs  if  they  could  prove  that  Con- 
tinental merchants  sent  through  the  carriers  wine  to 
the  persons  whose  names  are  on  the  lists  supplied  to 
them  by  the  defendant ;  and  if  it  could  be  found  that 
the  defendant  acquired  the  information,  and  that  a 
present  was  given  by  him  to  the  agent  of  the  carriers, 
the  inference  of  bribery  would  be  strong.  The  issue 
of  the  letters  is  a  matter  of  discreton,  and  Stirling, 
J.,  who  is  well  acquainted  with  the  case,  has  exercised 
his  discretion  by  ordering  it. 

Lindley,  L.J. — I  do  not  think  it  is  possible  to 
support  this  order.  Although  it  is  quite  iane  that  an 
order  for  a  commission  depends  very  much  upon  the 
discretion  of  the  judge,  and  the  circumstances  must 
be  very  peculiar -to  induce  the  Court  of  Appeal  to 
take  a  different  view  from  that  which  the  learned 
judge  has  taken  about  such  a  matter  as  that ;  still  we 
all  know  that  a  commission  abroad  to  take  evidence, 
or,  in  this  form,  letters  of  request  to  a  foreign  Gbvem- 
ment  to  allow  evidence  to  bie  taken,  is  a  very  serious 
matter ;  it  involves  great  expense  and  involves  great 
delay,  and  recourse  should  not  be  had  to  it  unless  it 
is  really  wanted  for  the  purposes  of  the  trial.  You 
must  look  and  see  whether  the  evidence  which  it  is 
desired  to  obtain  abroad  is  really  necessary  for  the 
purposes  of  justice.  It  is  not  enough  to  say  that 
possibly  it  may  be  of  some  use  on  some  collateral 
matter  to  bolster  up  a  witness  or  something  of  that 
kind.  It  must  have  a  closer  bearing  on  uie  issue. 
Now,  what  is  the  issue  here  ?  This  is  an  unfortunate 
partnership  quarrel.  The  plaintiffs  are  in  partnership 
with  the  defendant  under  articles  which  say  that  the 
partnership  is  to  last  forty  years.  The  plaintiffs  say 
that  the  defendant  has  so  misconducted  himself  as  to 
entitle  them  to  a  dissolution  before  the  expiration  of 
the  forty  years,  and  they  allege  amongst  other 
matters  misconduct  as  a  ground  to  induce  the  court 
to  dissolve  the  partnership  before  the  expiration  of 
the  forty  years.  They  say  that  he  has  been  guilty  of 
conduct  which  is  discreditable  on  the  part  of  a  wine 
merchant.  They  say  in  paragraph  8  of  the  statement 
of  claim :  '*  The  defendant  bribed  a  person  in  the 
employ  of  Messrs.  Pickford  &  Co.,  carriers,  to  inform 
him  of  the  names  and  addresses  of  persons  to  whom 
such  carriers  forwarded  wines  on  behalf  of  Continental 
wine  merchants,  and  sent  to  the  plaintiffs  lists  of  the 
names  and  addresses  of  such  persons,  and  of  the  mer- 
chants by  whom  such  wines  were  supplied  to  them, 
for  the  purpose  of  their  being  made  use  of  by  the 
plaintiff  in  the  course  of  their  journeys  on  behalf  of 
the  firm."  The  plaintiffs  when  they  received  such 
lists  did  not  know  by  what  means  they  had  been 
obtained  by  the  defendant.  The  fact  of  the  said 
bribery  afterwards  came  to  the  knowledge  of  the 
plaintiffs,  aud  also  came  to  the  knowledge  of  other 

gersons,  and  injuriously  affected  the  reputation  of  the 
rm.  They  allege  that  he  has  been  guilty  of  dis- 
creditable conduct  as  a  wine  merchant,  in  having 
bribed  a  person  in  Messrs.  Pickford*s  employ  here  in 
England.  The  plaintiffs  ask  for  a  commission  to 
prove  that  certain  Continental  wine  merchants  did 
make  consignments  to  people  in  this  country  through 
Messrs.  Pickford  somewhere  between  18S3  and  1887. 
Now,  suppose  they  did  prove  that.  I  do  not  say  that 
it  may  not  possibly  be  corroborated  by  the  person, 
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bribed,  or  aomethmg  of  that  kind ;  bat  the  evidence 
does  not  prove  the  diarge  a  bit,  and  it  has  nothing  to 
do  with  it  except  possibly  to  throw  discredit  on  a 
witness.  It  is  quite  new  to  me  to  grant  a  commission 
for  snch  a  puipose  as  that.  Stirling,  J.,  says  this : 
"  I  think  you  ought  to  have  a  commission  for  that 
purpose  unless  the  defendant  will  make  admissions." 
Now,  what  sort  of  admissions  is  he  to  make  ?  Admis- 
sions that  rival  Continental  merchants  had  consigned 
wine  through  Messrs.  Pickford  to  some  people  in 
this  country.  How  can  the  defendant  be  in  a  position 
to  make  any  admissions  if  he  does  not  know  anything 
about  it  P  It  is  a  good  ground  for  asking  a  person  to 
make  admissions  if  those  admissions  are  with  regard 
to  something  that  he  knows,  or  can  ascertain ;  but  to 
ask  a  person  in  trade  to  make  admissions  as  to  what 
rivals  m  trade  have  done  years  ago  appears  to  me  to 
be  a  mistake.  The  learned  judge  took  a  view  with 
regard  to  that  which  I  cannot  share  at  all,  and  I  do 
not  think  it  was  a  reasonable  term  to  impose  upon 
the  defendant,  who  knows  no  more  about  the  matter 
than  I  do.  The  defendant  cannot  make  the  admis- 
sions in  reason,  and  yet  unless  he  does  the  commission 
is  to  go.  It  appears  to  me  to  be  far  short  of  what  is 
necessary  for  the  purposes  of  justice,  and  I  do  not 
believe  it  is  necessary  for  the  purposes  of  justice.  I 
think  the  order  must  be  discharged  with  costs  here 
and  below,  and  the  defendant's  costs  in  any  event. 

Lopes,  L.J. — I  am  entirely  of  the  same  opinion. 
The  analogy  that  Mr.  Jelf  sought  to  draw  between 
evidence  obtainable  in  this  country  and  evidence  that 
is  only  obtainable  by  the  issue  of  a  commission  is 
idtogether  fallacious.  There  is  a  great  deal  of  evi- 
dence, I  can  quite  imagine,  that  can  be  easily  obtain- 
able, and  within  reach  of  this  country,  that  a  learned 
counsel  advising  on  evidence  might  be  of  opinion  had 
better  be  given.  To  obtain  evidence  on  commission 
is  an  entirely  diflEerent  thing.  In  my  opinion  a  com- 
mission to  examine  witnesses  ought  not  to  be  per- 
mitted to  issue  very  lightly.  I  think  in  order  to 
justify  the  issue  of  a  commission  there  oufi^ht  to  be  a 
very  clear  proof  that  the  evidence  abroad  which  is 
sought  to  DC  obtained  is  material,  and  material 
directly  to  the  case  in  hand;  not  merely  evidence 
which  incidentally  might  be  useful,  such  as  I  think 
the  evidence  sought  to  be  obtained  here.  That  is 
not  the  kind  of  evidence  that  ought  to  be  permitted 
to  be  obtained  on  commission.  In  point  of  fact  the 
evidence  here  sought  is  very  much,  as  was  said  by  my 
learned  brother  Lindlev  in  the  course  of  the  case, 
"  for  the  purpose  of  bolstering  up  other  evidence  by 
inddentaf  evidence."  That  is  not  the  kind  of  evi- 
dence that  ought  to  be  permitted  to  be  obtained  on 
commission.  Now  the  learned  judge,  in  fact,  has 
exercised  his  discretion  with  reg^trd  to  this  matter, 
and  we  ought  not  lightly  to  interfere  with  it.  On 
the  other  hand,  if  we  think  the  discretion  has  been 
wrongly  exerdsed,  it  is  our  duty  to  interpose.  After 
thinking  the  case  carefuUy  over,  it  occurs  to  me  in 
this  way.  I  firmly  believe  the  learned  judge  would 
not  have  permitted  these  letters  of  request  to  go 
unless  he  had  thought  that  the  defendant  might  and 
ought  to  make  certain  admissions  which  he  indicated. 
If  there  were  certain  ajmissions  that  the  defendant 
could  and  ought  to  have  made,  I  am  inclined  to  think 
that  the  judge  would  be  right,  and  that  if  the  de- 
fendant refused  to  make  such  admissions  the  com- 
mission ought  to  go ;  but  to  my  mind  the  admissions 
proposed  were  admissions  that  the  defendant  could 
not  be  reasonably  asked  to  make ;  they  were  admis- 
sions in  respect  of  matters  about  which,  in  my 
opinion,  he  would  know  nothing,  and  if  he  had 
kuowii  anything  about  theui  think  what  a  difficulty 
he  would  be  plaoed  iu.    The  ^missions  required  hiui 


to  write  to  rival  tradesmen — wine  merchants  abroad- 
asking  them  what  consignments  they  made  to  oos- 
tomers  in  certain  years  long  past.  The  answer  he 
would  receive  would  be  something  of  this  kind: 
"  What  business  is  it  of  yours  ?  "  Whether  that  wss 
so  or  not,  I  am  clearly  of  opinion  that  these  admis- 
sions the  defendant  could  not  be  reasonably  asked  to 
make,  for  tiie  reasons  which  I  have  given.  I  think, 
therefore,  that  tiie  learned  judge  was  wrong  in  per- 
mitting these  letters  of  request  to  go,  and  that  the 
appe^  ought  to  be  allowed,  with  costs. 

Appeal  allowed. 

Solicitors,     Wild    A     Wild;    Goldberg,     Langdon, 
BarreUy  &  Newall, 


From  Chan.  Div.      ) 
(Lindley,  Lopes,  and  [  June  11,  12,  1896. 

Eigby,  L.JJ.)         ) 

In  re  Tbade-Mabk,  "  Boybil  "  (a.) 

Trade-mark — ^^  Fancy  word  not  in  common  use*' — Re- 
moving  from  register— Patents,  Designs,  and  Trade- 
Marks  Act,  1883  (46  &  47  Vid.  c.  67),  s.  64. 

The  word  "  Bovril "  is  a  **  fancy  word  not  in  common 
use  "  within  the  meaning  of  section  64  of  the  PaienU^ 
Designs,  and  Trade-Marks  Act,  1883,  and  is  properly 
registered  as  a  trade-mark  under  that  Act;  tfhoagh 
possibly,  (U  applied  to  meat  extract^  <fcc.,  it  has  **  reference 
to  the  character  or  quality  of  the  goods**  within  the 
meaning  of  section  10,  sub-section  1  (e),  of  the  Ad  of 
1888,  and  therefore  could  not  now  be  registered. 

Appeal  from  Kekewich,  J. 

The  word  <<  Bovril "  had  been  registered  in  1886  as 
a  new  trade-mark  for  foods  and  ingredients  of  food, 
and  a  very  large  business  was  now  being  done  in  a 
form  of  meat  extract  known  as  "  Bovril."  One  John 
Bosetree,  who  was  carrying  on  a  trade  in  similar 
articles,  desired  to  apply  the  name  *'  Bovril,"  as  a 
well-known  name  for  that  class  of  goods,  to  fluid  beef 
and  meat  extracts  manufactured  by  him.  Boeetree 
accordingly  applied  to  Kekewich,  J.,  to  remove  the 
word  *'  Bovril ''  from  the  register  of  trade-marks. 

Kekewich,  J.,  refused  the  application,  and  the 
applicant  appealed. 

O,  S,  Bower  and  W.  F.  Drew,  for  the  appe&l. — 
**  Bovril "  is  simply  a  diminutive  from  *•  bos,  bovis^** 
an  ox,  and  is  not  '*a  fancy  word  not  in  oom.mon 
use." 

They  cited  In  re  Van  Duzer*s  Trade-Mark  and  Zn  re 
Leaf,  Sons,  A  Co.*s  Trade-Mark  (''Melrose**  wmd 
"  FUctric "  cases),  35  W.  B.  294,  34  Oh.  D.  623  ; 
Waterman  v.  Ayres,  37  W.  B.  110,  39  Oh.  D.  29  ;  In 
re  Farbenfahriken*s  Trade-Mark  (**  Somatose**  com), 

42  W.  B.  488,  [1894]  1  Ch.  645 ;  Edwards  r.  Dennis, 
30  Ch.  D.  454,  34  W.  B.  Diff.  197 ;  and  In  re  HftiTs 
Trade-Mark,  44  W.  B.  369,  [1896]  1  Oh.  711, 

MouUon,  Q.C,  and  John  CuUer  (with  them  Wcirm-^ 
ington,  Q,C,),  for  the  respondents.— At  the  date  of  ita 
registration,  "Bovril"  had  no  meaning  in  tibe 
English  language;  it  was  a  fancy  word,  and.  liad 
never  been  used  before  at  all. 

They  cited  Powell  r,  Birmingham  Vinegar  Br^uferta 
Co,,  [1894]  A.  0.  8,  and  In  re  Densham*s  Trade^MkMrk. 

43  W.  B.  515,  [1895]  2  Oh.  176.  ^ 


O.    8,    Bower,  in   reply. — ^The  argument  tlutt    « 
descriptive  word,  if  it  is  also  a  fancy  word,  is  eKt-titl^ 

(a.)  Beported  by  U.  C.  MACKENZIE,  Esq.,  Barriateiw 
at-Law, 
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to  be  on  the  regiater,  oannot  snooeed  in  this  court 
Bfter  the  Van  Ihaer  and  '*  SomOtoee  "  oases. 

Lm>LXT,  LiJ. — I  do  not  think  we  need  take 
toy  time  for  oonsideration  in  this  case.  The 
itgniBent  for  tiie  appellant  is  a  very  ingenious 
oMi  and  ezfaremely  creditable  to  Mr.  Bower.  He 
neks  to  force  ns  to  do  that  which  I  think  is  onite 
vrang,  and  to  snhstitate  some  expressions  used  by 
jadges  in  certain  cases  for  the  language  used  in  the 
Act  of  Parliament;  and»  having  got  that  far,  he  seeks 
to  drive  ns  to  do  that  which,  I  think,  wotdd  be  a 
g^oas  injnstioe.  When  we  are  asked  to  do  that,  of 
eoBiae  we  are  very  cautious ;  we  do  not  do  that,  if  we 
cm  help  it.  "What  we  have  got  to  do  here  is  to  con- 
■te  whether,  on  the  2nd  of  November,  1886,  Mr. 
Joknstoo  was  entitled  to  register  as  a  trade- 
mark lor  articles  of  food,  in  Glass  42,  the  word 
"BovriL'*  We  have  to  consider  that  wiUi  reference 
to  the  Act  of  Parliament  which  was  then  in  force— 
tkat  is,  the  Patents,  Designs,  and  Trade-Marks  Act, 
1S83;  and,  with  reference  to  this  point,  we  have  to 
look  ai  section  64,  which  says  this:  [The  Lord 
Jiistaoe  read  the  section,  and  continued : — ]  This  is 
vkat  we  have  got  to  ask  ourselves :  Was  the  word 
"  Bofril "  on  the  2nd  of  November,  1886,  a  distinctive 
fmey  word  not  in  common  use  P 

I^Dsin^  there,  and  not  referring  to  any  of  the 
dwiSMns,  can  anybody  say  with  truth  that  "  Bovril " 
vas  not  then  a  fancy  word  ?  I  confess  I  find  my- 
Klf  quite  unequal  to  the  task ;  I  cannot  do  it. 
It  is  admitted  that  the  word  was  new,  and  had 
Bcver  been  heard  of  before.  If  such  a  word  as 
that  is  not  to  be  deemed  a  fancy  word  not  in 
wanann  nae,  it  is  very  difficult  to  say  what  is.  Mr. 
Bower  aays  that  that  view  might  have  prevailed  in 
1886  cr  1887,  but  that  since  then  the  Appeal  Court 
hss  said  what  is  a  &noy  word,  and  nothing  can  now 
be  hdd  tu  be  a  &noy  word  unless  it  is  obviously  non- 
(JMeiiptiim  of  the  article  to  which  it  is  applied. 
**Boinl,"  he  sa^s,  is  not  obviously  non-descm>tive ; 
€B  tiie  eontrary  it  describes  or  means  "  ox."  tjst  us, 
ftcn,  look  at  what  this  court  has  said.  It  has  said 
vith  raferenoe  to  the  use  of  common  Snglish  words — 
ftat  is»  in  dealing  with  the  Van  Duzer  oom— in  which 
a  newlj-oained  word  was  not  under  consideration,  but 
a  fiwaaon  "ftigHsh  word  was :  That  won't  do ;  you 
ft  word  obviously  non-descriptive.  A  step 
taken  in  the  "  Somatose**  ease.  But  that 
esaa  waa  on  a  different  Act  of  Parliament  altogether ; 
sn  Act  whidi  substituted  the  expression  "an  in- 
WBted  word*'  for  "a  fancv  word  not  in  common 
VM."  I  think  the  substitution  is  important.  So  you 
hapve  tbe  decision  in  the  *'  SomatoBe  "  ocue,  from  which 
IdHBBBted,  that  "Somatose"  is  not  an  **invented 
r  We  did  not  diflEer,  about  more  than  this;  I 
it  was  an  invented  word,  and  the  other 
ai  the  Court  of  Appeal  thought  it  was  not. 
Bni  I  diaregard  that  case,  except  for  uiis  purpose,  to 
wkam  that  that  was  the  ground  of  the  decision.  It 
woold  be  altogether  wrong  for  us  to  take  the  Act  of 
ISn  and  snhstitate  for  **  a  fancy  word  not  in  common 
■ae  "  tbe  phrase,  "  a  non-descnptive  word."    That  is 

~  the  langnage  of  the  Leeulature.  I  agree  we 
the  word  is  non-desoriptive.  To 
notwithstanding  Mr.  Bower's  very 
il  He  makes  out,  or  tries  to  make 
is  descriptive  by  taking  a  bit  of 
woid,  the  svDable  **  bov,"  and  then  saying  that 
■MM  «iwM»  means  an  ox,  therefore  "bovril" 
_  about  an  ox,  and  is  not  a  fancy 
Idonotseethese^ifefrataU.  Does  it  cease 
te  be  a  iaacy  wocd  not  in  common  use  because  part 
of  it  It  derived  from  the  Latin  word  for  an  ox  P  Its 
can  be  got  at  only  by  a  very 


ingenious  argument,  by  taking  the  first  svllable  by 
itmlf .  When  the  appellant's  counsel  w  asxed  to  say 
what  the  whole  word  means,  he  can  give  no  answer. 
Of  course  it  is  applied  to  extracted  meat,  but  at  the 
time  this  word  was  first  formed  could  anyone  say  more 
than  that  it  had  some  relation  or  other,  or  might  have 
some  relation  or  other  to  the  word  for  an  ox  ?  Is  that, 
then,  a  descriptive  word,  so  as  to  destroy  the  real 
truth  of  the  case,  and  oblige  us  to  remove  it  from  the 
register  ? 

I  think  the  test  suggested  by  Mr.  Moulton  is  the 
right  one :  whether  l£e  word  is  descriptive  or  not  is 
eminently  and  peculiarly  a  question  of  fact.  I  ask 
myself :  Suppose  a  jury  were  asked  to  say  whether,  on 
the  2nd  of  November,  1886,  '*  Bovril "  was  a  fancy 
word  not  in  common  use ;  and  suppose  they  received  a 
direction  from  the  judge — which,  I  think,  it  would  be 
the  duty  of  the  judge  to  give— that  what  they  had  to 
consider  was  whether  the  word  had  been  mown  to 
ordmary  Englishmen  before  that  date,  could  they, 
with  tlutt  diroction,  reasonably  say  that  it  was  not  a 
fancy  word  not  in  common  use  P  I  do  not  think  they 
could.    In  my  judgment,  therefrom,  the  appeal  fails* 

LoPSB,  Ii.J. — In  this  case  the  words  we  have  to 
deal  with  are  the  words  <'  fancy  word  not  in  common 
use,"  and  those  words  are  to  be  found  in  the  64th 
section  of  the  Act  of  1883.  These  are  the  words  of 
the  statute.  In  determining  whether  any  particular 
word  is  a  '<  fancy  word  "  we  must  look  at  the  statute, 
and  also,  of  course,  at  any  deotBiQns  of  the  courts  with 
regard  to  it.  But  it  is  the  statute  we  must  first  look  at, 
and  I  cannot  agree  with  Mr.  Bower  when  he  sug^ts 
that  if  any  interpretation  has  been  put  by  decision 
upon  ''  fancy  worn"  we  must  look  at  that,  substitut- 
ing for  those  wcnrds  the  interpretation  put  on  them, 
without  reference,  or  with  very  little  rerarence|,  to  the 
statute.  The  statute  is  the  dominant  matter  to  be 
conodored  in  determining  such  a  question. 

It  is  material  to  conriifor  the  time  when  the  par- 
ticular word  was  placed  on  the  register.  This  word 
«  Bovril"  was  placed  on  the  register  in  1886.  We 
must  consider  that  time,  and  not  criticise  ttie  word 
by  what  has  happened,  or  has  become  known,  sub- 
sequently. In  1886  the  word  ''  Bovril "  was  dearly  a 
new  word  coined  for  the  occasion.  It  can  be  found 
in  no  dictionary ;  it  was  not  known  in  any  language ; 
and  in  my  opinion  It  is  therefore  a  word  distinguish- 
able from  the  word  ^*  Melrose  "  in  the  Van  Duzer  com, 
and  ''Electric"  in  Leaf,  8<m$y  &  Co»*s  oaae,  because 
theje  were  old  words,  of  a  well-ascertained  and 
established  meaning.  But  I  hold  entirely  to  the 
definition  of  a  fanc]^  word  laid  down  in  the  "  Mel- 
rose" and  ''Electric"  cases— namely,  that  to  be  a 
good  fancy  word  it  must  be  obviously  meaning^less  as 
applied  to  the  article  in  question,  and  fanciful  in  that 
application.  It  is  said  that  "Bovril"  indicates  a 
substance  made  from  beef,  because  the  first  syllable 
of  that  word  is  "  bov,"  which,  it  is  said,  relates  to  an 
ox.  In  my  judgment  you  must  look  at  the  whole 
word,  and  not  at  part  of  it.  Tou  must  look  at  the 
rest  of  the  word  m  its  combination,  and  that  com- 
Irination  may  qualify  the  first  syllable  so  as  to  make 
it  meaningless  and  non-descriptive.  That  is  the  view 
which  I  take  of  "  Bovril,"  and  I  cannot  think  that  in 
1886  it  would  have  convejred  to  the  mind  of  an 
ordinary  Englishman  any  idea  involving  any  con- 
nection with  "  bos  "  or  "  bovis." 

Mr.  Bower  has  argued  this  case  with  exceptional 
ability.  His  strongest  case  was,  I  think,  the  "  Soma" 
tau"  eaae.  But  I  think  this  observation  is  to  be 
made  with  regard  to  that  case,  that  everv  case  must 
be  detennined  according  to  its  particular  circum- 
stances ;  and,  moreover,  that  a  worn  may  strike  some 
people  as  a  fancy  word,  and  not  other  people.    The 
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**  Somatoee "  aue  was  under  another  Act  of  Parlia- 
ment, where  different  words  were  used.  I  am  bound 
by  that  case,  of  course,  though  I  think  if  I  had  been 
a  member  of  the  court  which  decided  it,  I  should 
have  placed  myself  beside  the  learned  judge  who  was 
in  a  minority.  On  the  whole,  therefore,  I  come  to 
the  conclusion  that  the  appeal  ought  to  be  dismissed. 

RiGBY,  L.J. — I -am  of  the  same  opinion.  Shortly, 
my  judgment  is  founded  on  this :  We  have  to  deter- 
mine what  is  a  "  fancy  word  not  in  common  use." 
Now,  the  word  ^'BoTril"  was  not  in  use  at  all,  and 
therefore  we  have  to  deal  only  with  the  words  "  a 
fancy  word."  I  can  only  say  that  I  do  not  know 
what  would  be  a  fancy  word  if  this  is  not  one.  Mr. 
Bower  tries  to  place  us  in  a  dilemma  by  telling  us 
that  there  are  oases  which  drive  us  to  the  condusion 
that  ''Bovril"  is  not  a  fancy  word,  and  that  this 
court  has  committed  itself  so  far  that  only  the  House 
of  Lords  can  set  the  matter  straight.  When  we  look 
at  the  Van  Ditzer  cascy  and  I  think  the  same  may  be 
said  of  all  the  cases,  it  does  not,  as  Mr.  Moulton 
said,  go  nearly  far  enough  for  the  appellant's  purpose. 

In  that  case  there  was  an  attempt  to  create  a 
secondary  meaning  of  the  word  '*  fancy."  **  Mel- 
rose "  is  obviously  not  a  fancy  word ;  **  filectric  "  ih 
not  a  fancy  word ;  and  I  can  only  read  that  judgment 
as  saying :  ''If  you  show  that  you  have  taken  an 
ordinary  word  and  applied  it  in  such  a  manner  that 
the  application  is  really  fanciful,  it  may  for  that  par- 
ticular case  be  a  fancy  word ;  but  in  extending  the 
Act  in  that  way  great  care  must  be  taken,  and  there- 
fore if  you  ask  us  to  extend  the  Act  we  must  be  care- 
ful that  we  do  not  transgress  it."  In  short,  the 
ordinary  word  taken  must  be  of  such  a  nature  that  it 
is  obviously  unmeaning,  obviously  non-descriptive, 
as  applied  to  the  particular  goods.  I  will  only  say 
as  regards  *'  Bovril,"  that  to  an  ordinary  Eoglish- 
man — even  if  the  evidence  is  saificient  to  show  that 
the  word  is,  when  interpreted,  a  descriptive  word — I 
cannot  imagine  that  such  an  idea  would  ever  occur. 
I  cannot  better  express  my  meaning  that  by  referring 
to  the  *'  Somatose  "  caae  and  seeing  what  the  test  there 
was.  To  bring  ''  Somatose  "  witoin  section  10«  sub- 
section 1  (e),  of  the  Act  of  1888,  which  was  the  thiu^ 
attempted  there,  it  had  to  be  shown  to  be  a  word 
having  no  reference  to  the  character  or  quality  of  the 
goods.  I  am  by  no  means  prepared  to  say  that 
**  Bovril "  has  any  reference  to  the  character  or 
quality.  When  we  know  what  it  means,  it  appears 
to  me,  on  the  authority  of  the  one  decided  case  which 
bears  on  that  point,  to  be  at  any  rate  a  very  plausible 
argument  to  say  that  it  has  such  a  reference,  though 
the  reference  is  so  wrapped  up  that  an  ordinary  man 
might  not  see  it.  But  in  tins  case  we  have  not  to 
deal  with  those  words.  The  Act  of  1888  was  passed 
because  the  criterion  of  **  fancy  words  not  in  common 
use  "  had  not  turned  out  satisfactory.  Whether  the 
substituted  words  are  satisfactory  is  another  question ; 
but  we  have  now  to  deal  with  the  words  of  the 
earlier  Act  of  1883,  and  I  think  that  by  no  stretch 
can  we  hold  that  this  is  not  ''  a  fancy  word  not  in 
common  use." 

Appeal  dmnuaed, 

Solicitors,  Joseph  Davis  ;  C  Urquhart  Fisher, 


June  5,  6,  1896. 


From  Chan.  Div.     \ 

(lindley.  Lopes,  and  > 

Rigby,  L.JJ.)        j 

MoKbown  v.  Boudabd  Pevebil  Geab  Co. 
(Limited),  (a.) 

Company — Prospectus — Contract  to  take  shares — Rescis- 
sion— Non-disclosure  of  material /acts. 


A  person  who  fias  contracted  to  take  shares  in  a  com- 
pany cannot  avoid  his  contract  on  the  ground  that  tfie 
prdspectus  did  not  set  forth  all  the  facts  which  were 
known  to  the  directors^  and  which  might  induce  a  person 
to  apply  or  not  apply  for  shares.  In  order  to  avoid  the 
contract,  a  misstatement  or  concealment  of  facts  mast  be 
of  such  a  cluiracter  as  to  make  the  prospectus  as  it  stands 
misleading. 

Decision  of  Romer,  J.  (44  W.  B.  664),  affirmed. 

Appeal  from  Bomer,  J.  (reported  44  W.  B.  664). 

The  plaintiff  in  the  action  claimed  rescission  of  a 
contract  to  take  shares  in  the  defendant  company  on 
the  ground  of  misrepresentatien  and  suppression  of 
material  facts  in  the  prospectus  issued  by  the  directoci 
of  the  company. 

Bomer,  J.,  dismissed  the  action. 

The  plaintiff  in  person  appealed. 

Neville y  Q,C,,  and  Percy  Wheeler,  for  the  company, 
were  not  called  upon. 

LiNDLEY,  L.J. — Having  read  the  prospectus  with 
some  care,  and  having  heard  the  plaintiff's  comments, 
and  he  has  argued  his  case  with  great  ability,  the 
conclusion  at  which  I  have  arrived  is  that  if  you  look 
at  it,  not  with  a  view  to  pick  holes  in  it,  but  with  a 
view  to  understand  it,  it  is  distinctly  not  a  fraudulent 
or  misleading  prospectus.      The  obvious  object   of 
those  who  issued  this  prospectus  was  to  induce  people 
to  suppose  that  the  Bouaard  gear  was  better  than 
others,  and  faster.    The  Boudard  gear  is  so  describod 
and  so  alluded  to  in  this  prospectus  as  to  lead  people 
to  suppose  that  it  is  the  fastest-going  gear  known  up 
to  the  date  of  the  final  prospectus,  which  was  sent  to 
this  gentleman,  aud  on  the  faith  of  which  he  took  his 
shares  on  the  Idth  of  October,  1894,  and  he  is  quite 
right  in  basing  his  case  upon  the  prospectus  whicti  he 
received,  and  which  is  now  before  us,  and  on   which 
he  has  commented.      Oa  p.   1   it  sets   out  certain 
statements  in  the  shape  of  extracts  from  papers  and 
BO  on  praisiuic  this   machine.      It  afterwards    pats 
before  the  public  the  merits,  or  supposed  merits,  of 
this  gear,  and  a  great  deal  that  is  to  be  found  in.  this 
prospectus  is  mere  puffiag,  and  to  do  the  plaintiff 
lustice  he  does  not  rest  his  case  on  that  which  every- 
body can  see  is  only  mere  puffiug.     I  will  now  read 
the  passages  which  are  important,  or  which  be   asks 
us  to  consider  imporbaut.     [Sis  lordship  then  read 
those  parts  of  the  prospectus  referring  to  record  per- 
formances on  cycles  set  out  in  the  report  in  ttie  court 
below.]     If  there  were  nothing  else  in  this  prospectus, 
though  it  does  not  contain  any  direct  statement  to 
the  effect  that  these  are  the  best  performances  known 
up  to  date,  I  think  it  probably  would  be  inferred  by 
an  ordinary  reader  that,  so  far  as  the  directors  knew^ 
at  all  events,  these  were  the  best  performances  up  to 
date.     The  object,  of  course,  was  to  induce  people  to 
believe  that  this  Boudard  gear  applied  to  m.acbine4 
made  them  faster  than  any  others,  and  in  order  to  do^ 
that  they  set  out  these  performances.     But  tben  tber 
is  a  clause  which,  as  I  read  it,  negatives  that  entirely^ 
I  do  not  say  it  was  put  in  for  that  purpose ;  but  bein| 
put  in  it  has  the  effect  of  displacing  that  possible  ooc 
struction  of  the  prospectus.     This  clause  is»    to 

(a.)  Reported  by  W.  Shallcross  GK)DDARt>,  Ksq.J 
Barrister-at-Law.  * ' 
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mind,  all  important,  and  says :  <*  Of  course  the  records 
quoted  are  by  no  means  final.  Such  velocity  has 
been,  and  will  be,  increased  on  both  old  and  new 
gear,  and  the  true  merits  of  the  new  Boudard  system 
are  tiierefore  all  the  more  likely  to  be  clearly  seen 
and  appreciated."  Now,  that  ^ves  anybody  who 
reads  it  attentively  sufficient  warning  not  to  be  misled 
by  the  first  part,  a  warning  or  caution  that  these 
records  are  not  the  best  up  to  date.  I  cannot  read 
"such  velocity"  as  a  mere  statement  of  a  record 
Telocity  in  general.  I  do  not  think  that  is  the  object 
tlie  phrase  at  all.  <*  Such  velocity  "  refers  back  to 
the  records  quoted,  and  I  cannot  understand  *'  such 
velocity  "  to  mean  anything  more  or  less  than  this, 
that  the  speed  attained  by  the  Boudard  gear  cycle 
bad  been  beaten.  Of  course  it  had.  They  say :  *<  Of 
coarse  the  records  quoted  are  by  no  means  final."  It 
not  only  says  that  they  will  be  beaten,  but  such 
Telocity  has  been  beaten.  To  say  after  that  that  this 
prospectos  is  misleading,  and  that  the  inference  which 
might  be  drawn  in  the  absence  of  that  passage  to 
which  I  have  referred  can  fairly  be  drawn  when  that 
passage  is  attended  to,  seems  to  me  to  be  a  hopeless 
ooDtention.  That  was  the  view  taken  by  Bomer,  J., 
and  I  think  that  is  the  fair  view.  Then,  if  that  is 
the  fair  view  apart  from  the  criticisms  to  which  1 
hsTe  alluded,  and  to  which  I  thU  again  refer,  there  is 
DC  fault  to  be  found  with  this  prospectus. 

Now  I  pass  to  the  two  statements  of  fact  which  are 
laid  to  be  false.     To  my  mind,   even  if  they  are 
proved  to  be  so  up  to  the  hilt,  they  do  not  make  this 
a  false  or«  fraudulent  prospectus.     Supposing  that 
there  are  two  errors  in  this  list  of  reoords,  to  say 
that  the  plaintiff  was  induced  to  take  shares  upon 
the  faith  of  the  truth  of  those  particular  records, 
when  all  the  rest  is  true,  is  to  ask  the  court  to 
bdieve  that    which  no    jury  would    listen    to    for 
one  moment.      One  of  the   two  mis-statements  of 
fact  is  that   the    fifty  miles    Polytechnic    race  by 
Leitch  was  a    record  at    that  time.      It  does  not 
say  so ;  bat  I  think  that  is  the  fair  inference,  and 
now  it  turns  out  that  somebody  had  done  that  course 
IB  a  leas  time.     That  is  an  instance.     As  to  the  other 
Biia>statement  of  fact,  that   the    Humber    goAv   of 
1191,  or  the  Humber  cycle  of  1891,  and  the  Humber 
ejele  of  1894  were  precisely  the  same,  is,  to  my  mind, 
far  too  trivial  to  take  notice  of  it.     Now,  what  is  the 
fanction  or  duty  of  the  court  in  dealing  with  this 
prospectus  ?    I  do  not  think  it  can  be  better  put  than 
it  was  by  Turner,  Ij.  J.,  in  a  passage  in  his  judgment 
mJennin^  v.  BroughUm,  5  De  G.  M.   &  G.  126.  140, 
3  W.  B.  Dig.  45,  which  passage  was  adopted  and 
approved  by  Sir  George  Jessel,  M.R.,  in  Smith  v. 
CWr<ff«dfc,    30  W.   B.   661,  20   Oh.   D.   27,  67.     Sir 
Geurge  Jessel  said :    "I  cannot,   I  think, ' do  better 
than  eooclade  my  judgment  with  a  quotation  from  a 
w<Jl-kDOTTn  judgment  of  Turner,  L.J.,  in  Jennings  v. 
Brrmghton,  which  I  think  emphatically  applies  to  this 
caae :  "  And,  finally,  I  think  that  although  it  is  the 
odonbted  duty  of  this  court  to  relieve  persons  who 
hare  been   deceived  by   false  representations,  it   is 
equally  the  duty  of  this  court  to  be  careful  that,  in 
its  anxiety  to  correct  frauds,  it  does  not  enable  per 
snis  who  have  joined  with  ethers  in  speculations  to 
flonvert   their  speculations  into    certainties    at    the 
e4>enae  of  those  with  whom  they  have  joined.    That, 
hk  my  opinion,  would  be  the  effect  of  giving  the 
plaintiff  the  relief  which  he  asks,  and  I  think,  there- 
foR,   thAt  this  bill    has  been  properly  dismissed.' 
That  is  the  result  I  have  come  to,"  said  Sir  George 
Jeswl ;  and  that  is  the  result  to  which  I  have  come. 
I  do  not  consider,  and  do  not  think  that  it  can  be 
hMf  ragigeetedt  that  this  is  a  fraudoletit  or  mis- 
leading    prospectus.     There    may   be    one    or  two 
tiifliBg  errors  in  it,  but  to  say  that  those  trifiing 


errors  are  material,  and  induced  this  gentleman  to 
take  shares,  is  to  say  that  which  to  my  mind  is 
utterly  impossible. 

I  think  it  is  an  honest  prospectus,  and  that  this 
appeal  must  be  dismissed  with  costs. 

Lopes,  L.J. — I  am  of  the  same  opinion.     I  cannot 
add  anything  to  what  has  been  already  said. 

BiGBY,  L.J. — In  this  case  the  plaintiff  seeks 
rescission  of  a  contract  to  take  shares,  and  conse- 
quential relief,  on  the  ground,  which  would  be  a  ffood 
ground  if  it  could  be  established,  that  ho  was  misled 
by  the  prospectus ;  in  other  words,  that  the  prospec- 
tus, taken  as  a  whole,  misrepresented  the  true  state  of 
facts.  I  say  that  not  forgetting,  of  course,  tibat  he 
relies  on  non-statement  and  the  non-disclosure ; 
because  I  think  the  law  is  this,  that  if  you  rely  as 
a  ground  for  the  rescission  of  a  contract  on  the  omis- 
sion of  a  statement,  you  must  show  that  the  omission 
of  that  statement  makes  what  is  stated  misleading. 
It  is  not  that  the  omission  of  material  facts  is  an 
independent  ground  for  rescission,  but  the  omission 
must  be  of  such  a  nature  as  to  make  the  statement 
actually  made  misleading.  In  other  words,  as  has 
often  been  said  before,  suppression  of  the  truth  may 
contain  a  suggestion  of  falsity — ^may  make  what  is 
actually  stated  reasonably  untrue.  I  think  in  a  case 
of  this  kind  it  is  important  to  consider  the  impression 
prodaced  by  a  prospectus  generally,  and  I  do  not 
think  that  I  can  better  express  my  view  of  the  case 
than  by  saying  that  on  reading  through  this 
prospectus  it  never  occurred  to  me  that  they 
were  stating  that  the  records  made  were  records  up 
to  the  date  of  the  issue  of  the  prospectus.  The  very 
ingenious  argument  on  which  the  plaintiff  has 
founded,  with  great  ability,  a  suggestion  of  a  differ- 
ent construction  certainly  had  not  presented  itself  to 
my  mind ;  and,  reading  the  prospectus  without  that 
minute  criticism  to  which  it  has  now  been  subjected, 
I  should  have  come  to  the  conclusion  that  the  f  ramers 
of  the  prospectus  did  intend  to  say  such  and  such 
performances  were  the  best  known  at  the  time,  but 
they  did  not  mean  to  say  that  they  have  not  since 
been  beaten.  What  was  the  effect  produced  upon  the 
mind  of  the  plaintiff  ?  He  most  candidly  says  that 
he  had  not  made  an  analysis  of  the  prospectus  at  this 
time — he  had  not  so  dealt  with  these  sentences  as  to 
arrive  at  the  conclusion,  which  after  very  careful 
consideration  of  the  prospectus  he  thinks  might  have 
been  arrived  at;  but  these  conclusions  really  are 
conclusions  founded  to  a  certain  extent  upon  that 
minute  analysis  which  he  submitted  to  the  learned 
judge  in  the  course  of  the  evidence  he  gave,  and 
with  regard  to  which  the  learned  judge  was  not 
satisfied  that  he  entertained  that  belief  at  the  time 
he  first  read  the  prospectus.  I  could  not  overrule  a 
learned  judge  who  said  with  regard  to  the  evidence 
of  the  witness  what  he  says.  I  do  not  feel  disposed 
in  any  way  to  differ  from  him,  and  I  say  that  such  a 
reading  of  this  prospectus  as  an  ordinary  reasonable 
man  would  have  given  to  it,  not  a  man  looking  into 
minute  points,  would  not  lead  him  to  suppose  that 
there  was  a  representation  that  the  different  perform- 
ances remained  unsurpassed.  That,  I  think,  is  a  clear 
answer,  because  I  take  the  same  view  that  the  Lord 
Justice  has  taken  with  regard  to  the  inaccuracies,  as 
to  the  recoids  of  the  five  performances  referred  to  in 
the  prospectus,  that  it  would  be  unreasonable  to  sup- 
pose, and  no  jury  would  believe,  that  those  inaccura- 
cies induced  the  plaintiff  to  enter  into  this  contract. 

I  am  of  opinion  that  the  learned  j  adge's  decision 
was  right,  and  that  the  appeal  ought  to  be  dismissed. 

Solicitors  for  the  plaintiff.   Woodcock^   Byland,   d: 
Parker,  for  Qaunt  rfc  Lingard,  Manchester. 

Solicitor  for  the  defendants,  John  B.  Parc?ia»e.] 
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From  Ohan.  Div.     '\ 
(Lindley,  Lopes,  and  }  June  4,  6,  1896. 

Eigty,  L.JJ.)       ) 

In  re  Macduff. 
Macduff  v.  Macduff,  (a.) 

Will  — Construction  —  Charity — ** Philanthropic*'  pur- 
pose— Bequest  for  "  purposes  charitable,  philanthropic, 
or  .  .  ,— Validity. 

A  testator  having  bequeathed  a  sum  of  money  for 
**some  one  or  more  purposes  charitaide,  philanthropic, 
or  .  ,  .  ,** 

Held,  that  the  aift  was  to  he  read  as  for  **  purposes 
charitahle  or  philanthropic  ** ;  hut  that  the  tvord 
**  philanthropic  *  ufas  wick  enough  to  include  purposes 
not  **  charitahle  "  in  the  technical  sense  ;  and  thai,  there- 
fore,  the  gift  failed,  as  being  too  indefinite. 

Decision  o/ Stirling,  J.,  44  TF.  R.  344,  affirmed. 

Appeal  by  the  Attomey-C^eneral  from  a  decision  of 
Stirling,  J.  (reported  44  W.  B.  344,  where  the  fsots 
are  suffioiently  stated). 

Sir  JR.  E.  Webster,  A.O.,  and  In^le  Joyce,  for  the 
appeal,  used  the  same  arguments  as  in  Uie  oourt 
below,  and  also  relied  upon  the  following  authorities : 
In  re  White,  White  v.  White,  41  W.  E.  683,  [1893]  2 
Gh.  41 ;  Cocks  v.  Manners,  19  W.  B.  1055,  L.  B.  12 
£q.  574 ;  Dolan  v.  Macdermot,  17  W.  B.  3,  L.  B.  3  Gh. 
App.  676 ;  Commissioners  of  Income  Tax  v.  Pemsel, 
[18911  A.  G.  531,  583 ;  Whicker  v.  Hume,  6  W.  B.  813, 
7  H.  L.  Gas.  124 ;  Browne  v.  YeaU,  7  Ves.  50?),  dted 
10  Yes.  539 ;  Jones  v.  Williams,  AmU.  651  ;  Trustees  of 
the  British  Museum  v.  White,  2  Him.  &  St.  594 ;  and 
Nightingale  v.  Goulbum,  5  Ha.  484,  2  Ph.  594. 
[EiQBY,  Ii.J.,  referred  to  Kendall  y.  Granger,  5  Beav. 
300,  and  LoPBS,  L.J.,  to  In  re  Foveaux,  Cross  ▼. 
London  Anti- Vivisection  Society,  43  W.  B.  661,  [1895] 
2  Gh.  501.] 

Hadley,  for  the  plaintiff,  Miss  Annie  S.  Maoduff, 
cited  the  following  additional  authorities :  In  re  Nottage, 
Jones  v.  Palmer,  44  W.  B.  22,  [1895]  2  Gh.  649;  Nash 
▼.  Morley,  5  Beav.  177;  In  re  Jarman*s  Estate, 
Leavers  v.  Clayton,  26  W.  B.  907,  8  Gh.  D.  584 ; 
Goodman  v.  Mayor  of  Saltash,  31  W.  B.  293,  7  App. 
Gas.  633;  and  In  re  WaU,  Pomeroy  v.  Willway,  37 
W.  B.  779,  42  Gh.  D.  510. 

Sir  R.  E.  Webster,  A.G.,  m  veply,  referred  to  In  re 
Douglas,  Obert  v.  Barrow,  85  W.  B.  740,  35  Gh.  D. 
472  ;  Mayor  of  Wrexham  v.  Tamplin,  21W.  B.  968; 
and  Tudor  on  Gharitable  Trusts,  3rd  ed.,  pp.  159, 160. 

LiNDLBT,  L.J. — I  do  not  think  we  shall  be  any  the 
better  off  by  considering  our  judgment  in  tiiis  case. 
All  of  us  have  thought  over  it  since  the  case  was  first 
opened,  and  the  conclusion  we  have  arrived  at  is  that 
the  judgment  of  Stirling,  J.,  is  right.  The  case  is  a 
difficult  one,  and  turns  on  the  construction  of  the 
testator's  will.  [The  lord  justice  read  ti^e  material 
parts  of  the  documents  admitted  to  probate,  and  con- 
tinued : — ]  Now,  the  question  we  have  to  consider 
is.  What  is  the  effect  of  those  clauses  in  a  will  F.  €^ 
the  one  hand  it  is  said  that,  notwithstanding  the 
generaliiy  of  this  language,  the  sum  of  £10,000  is 
appropriated  for  general  charitable  purposes,  and  if 
so  of  course  a  scheme  must  be  directed.  On  tiie  other 
hand  it  is  said— -and  the  learned  judge  has  taken  that 
view— that  the  language  is  too  geneoral,  too  uncertain, 
too  vague  to  amount  to  a  charitable  bequest  and  dis- 
position of  the  sum  of  £10,000,  and  that  the  gift 
therefore  fails.  Now,  without  goine  through  the 
cases  which  have  been  decided  on  toia  subject,  it 


(a.)  Beported  by  B.  G.  Mackenzie,  Esq.,  Barrister- 
at-Law. 


appears  to  me  that  the  first  point  to  consider  is  this, 
What  is  the  effect  of  the  language  used  by  the  testa- 
tor? We  have  here  a  inll  which  contains  the 
expression,  '*  for  some  one  or  more  purposes,  charita- 
ble, philanthropic,  or  •  •  .*'  At  first  I  was  inclined 
to  tlunk  that  that  blank  made  the  gift  too  indefinite, 
but  on  reconsidering  that  question,  and  on  obserrbg 
a  similar  blank  in  the  will  in  In  re  White,  White  y. 
White,  I  have  come  to  the  conclusion  that  the  learned 
judge  was  right  on  that  point,  and  that  the  true 
construction  is  that  the  £10,000  is  to  be  appropriated 
and  allocated  for  some  purposes,  charitable  or  philan- 
thropic. That  gets  over  the  first  difficulty.  I  am 
not  inclined  to  dissent  from  the  view  taken  by  th« 
learned  judge ;  on  the  contrary,  I  think  it  is  right, 
having  regard  to  the  authorities  and  especiaUy  to  the 
blank  in  the  will  in  White  v.  White. 

That  difficulty  being  got  over,  the  question  is,  What 
is  the  meaning  of  Uiis  gift?  The  first  point  to 
observe  is  that  there  is  nothing  definite  here  at  alL 
It  is  all  indefinite ;  not  a  gift  to  some  specific  institu- 
tien — there  is  not  a  context  of  that  kind.  There  is  no 
context  except  this,  that  the  £10,000  is  to  be  appro- 
priated or  allocated  to  some  one  or  more  purposes, 
charitable  or  philanthropic,  within  the  additional 
clause  that  the  testator  is  unable  to  tie  himself  down 
to  any  specific  scheme.    Now,  in  order  to  hold  such  a 

S'f  t  to  be  valid  you  must  get  at  something  sufficiently 
sfinite  to  guide  the  court  as  to  the  kind  of  trust  it  is 
to  execute,  and  the  kind  of  trust  the  court  will  in 
such  a  case  execute  must  be  of  the  kind  technically 
called  a  charitable  trust.      I  am  bound  to  say  that 
having  looked  at  the  authorities  and  attended  to  the 
argument,  I  cannot  form  any  definite  idea  of  what 
the  testator  meant.    To  show  that  that  is  the  riffht 
principle  I  may  refer  to  the  case  of  Morice  v.  The  Bishop 
of  Durham,  10  Ves.  522,  which  came  first  before  Sir 
William  Grant,  and  came  again  before  Lord  Mdon, 
whose  judgment  is  most  important  in  all  questions  of 
charity.    Lord  Eldon  incidentally  remarks,  what  is 
unquestionably  true,  that  this  comrt  has  taken  strong 
lib^iies  upon  the  subject  of  charity.    But,  notwith- 
standing that,  there  are  certain  principles  which  have 
to  be  observed.     At  p.  539  of  that  case  we  shall 
find  Lord  Eldon  saying  this :  **  As  it  is  a  maxim  that 
the  execution  of  a  trust  shall  be  under  the  control  of 
the  court,  it  must  be  of  such  a  nature  that  it  can  be 
under  that  control ;  so  that  the  administration  of  it 
can   be  reviewed  by  the   court,    ...    a   trnat, 
therefore,  which  in  case  of  maladministration  ooold. 
be  reformed,  and  due  administration  direoted;   aad 
then,  unkss   the  snbjeot  and  the  objeots  can  be 
ascertained,  upon  principles  familiar  in  other  caaea  it 
must  be  dedded  that  the  court  can  neither  reform 
maladministration  nor  direct  a  due  administration.** 
I  may  also  refer  to  the  cases  of  James  v.  AUen^ 
3  Mer.  17,  and  EUis   v.  Selby,   1  My.  &  Gr.  286. 
Therefore,  when  we  are  dealing  with  general  words, 
we  must  look  at  the  will  and  inquire  whether  there  ia 
such  a  general  indication  of  trusts  which  the  court  ia 
called  upon  to  execute,  that  the  court  can  see  what  it 
is  to  execute. 

That  biings  us  to  this  (question  about  the  meaninit 
of     the     words     "charitable    or     philanthropic*' 
*'  Gharitable,"  I  suppose,  is  used  in  the  popular  senaei. 
I  do  not  suppose  for  a  moment  that  tne  testator 
intended  to  use  the  word  in  the  very   wide    and 
indefinite  sense  in  which  it  is  used  in  the  courts  of 
equity.     What,  then,  is  the  meaning  of  "  pbilaa* 
thropic  "  P  Obidonsly,  I  think  it  means  somethuns  dis- 
tinct from  "  charitatde."  What  exactly  hedoes  meain  l>y- 
philanthropic  is  not  dear  at  all.    I  cannot  pat  may 
definite  meaning  on  that  word.    All  that  I  can  ssiy 


is  that 
which 


a  "philanthropic  purp< 
indicates    goodwill  to 


lurpose  "  must  be  a  poiponn 
mankind  in    general. 
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Here  ariMS  a  difficulty  which  the  Attomey-Gtoeral 
aTaiI«d  himself  of  with  great  skill.    He  says.  What 
irfiilaiiibiopic  purpose  is  there  which  is  not  charitable  ? 
The  word  "  philanthropic  "  is  of  such  a  vague  charac- 
ter that  it  is  extremely  difficult  to  say.    Bat  I  think 
I  can  BQggest  indications  of  goodwill  to  rich  men,  as 
distinguished  from  poor  men — not'  wide,  loose  indi- 
cations of  goodwill  towards  mankind  at  large — which 
would  not  be  oharitable.    I  am  aware  that  a  trust 
nay  be  charitable,  though  it  benefits  the  rich  as  well 
ss  the  noor,  but  I  doubt  very  much  whether,  if  it 
exdoded  the  poor,  it  could  be  held  to  be  charitable, 
though  even  in  that  case  it  might  be  philanthropic. 
I  do  not  know  with  anything  like  certainty  what  is 
meant  by  the  word  "  charitaUe  "  in  this  will,  and  I 
do  not  know  at  all  what  is  meant  by  *' philan- 
thropic.*'   It  follows  that  the  trustees  might  apply 
this  £10,000  to  purposes  which  miffht  or  might  not  hd 
diaritable  in  the  tedmical  sense.  If  that  be  so,  this  gift 
csnnot  be  treated  as  a  charitable  bequest.    Beliance 
is  placed  upon  the  judgment  of  Lord  Macnaghten  in 
Commissionen  of  Income  Tax  v.  Pemsd.  When  we  look 
st  that  judgment  it  is  plain  what  Lord  Macnaghten 
■leant.    He  took  the  dassification  of  charities  from 
the  argument  of  Sir  Samuel  Bomilly  in  Morice  ▼. 
The  Buikop  of  Durham,    The  passage  in  Lord  Mac- 
aaghten's  judgment  runs  thus :  ''  Charity  in  its  legal 
soiae  comprises  four  principal  divisions :  trusts   for 
the  rdief  of  pover^ ;  trusts  for  the  advancement  of 
education;  trusts  for  the  advancement  of  religion ; 
sad  trusts  lor  other  purposes  beneficial  to  the  com- 
munity,  not  falling   under  any  of   the  preceding 
hsada."    Now,  Sir  S.  Bomilly  did  not  mean  to  say, 
sad  I  am  quite  certain  Lord  Macnaghten  did  not 
mean  to  say,  that  everything  which  was  an  object  of 
pnhlic  utility  must  necessarily  be  a  charity.    Some 
nay    be,  and  some  may  not.     That  is   the   true 
aqdanation  of  Kendall  v.  Oranger,  where  the  language 
cf  the  gift  was  that  the  property  was  to  be  "  applied 
ior  the  relief  of  domestic  disteess,  assisting  indigent  but 
deserving  individuals,  or  encouraging  undertakings 
of  general  utility,"  and  that  was  hdd  not  to  be  a 
valid  diaritable  bequest     Lord  Langdale,  a  great 
totiiofity  on  such  questions,  came  to  tiie  conclusion 
that  that  was  not  necessarily  a  charity,  and  I  am  not 
aware  that  that  decision  has  ever  been  overruled. 
How,  what  Lord  Macnaghten  said  was  simply  this : 
he  Bidd  that  charity  in  its  legal  sense  comprises  four 
'pal  divisions.    No  doubt  in  dealing  with  the 
I  head  he  leaves  out  those  somewhat  significant 
'  which  is  the  most  difficult  " ;  wot&  wluch 
ihow  that  Sir  S.  Bomilly  saw,  as  I  have  no  doubt 
l4sd  Macnaghten  also  saw,  that  there  might  be  cases 
«f  tmsts  for  purposes  beneficial  to  the  community 
wUdb  yet  were  not  charitable  trusts.    After  all,  we 
BBHt  fail  back  on  the  statute  of  Elizabeth  (43  Eliz., 
&  4),  and  must  have  regard,  as  Lord  Eldon  says,  to 
tfe  spirit  of  that  Act.    This  court  has,  as  I  have 
•ad,  taken  great  liberties   with  charities,  but  the 
anmber  of  such  liberties  is  always   restricted  by 
Uliag  back,  or  professing  to  fall  back,  on  the  statute 
el  UKrabeth.    (Sm  we  fiiid  in  this  will  any  direction 
that  the  £10,000  is  to  be  applied  only  to  uses  which 
Aaa  court   considers    charitable  P     My  answer   is, 
Sou    I  think  the  learned  Judge  was  p^ecUy  right, 
and  Oat  the  appeal  must  be  dismissea  with  costs. 

I/yrxB,  LJT. — ^I  am  of  the  same  opinion.  [His 
kadship  read  the  gift,  and  prooeedea: — "]  1  read 
fhcias  wads  in  this  way :  **  1  will  from  mv  estate  the 
mm  €i  £10,000  to  be  appropriated  and  allocated  for 
aomm  one  or  more  purposes  oharitable  or  philan- 
tionDpic  or  .  •  .";  and  I  think  in  all  proba- 
r  the  weeds  contemplated  would  be  **  or  some 
r  puipoag  to  bo  indiwted  by  me  hereafter  in  any 


codicil  to  this  wiU."    I  think  that  was  the  view  taken 
by  Stirling,  J.,  and  with  that  view  I  entirely  agree. 
Now,  no  doubt  very  great  liberties  have  been  taken 
with  the  statute,  as  has  been  said  by  Lindley,  L.  J., 
and  a  sense  was  attributed  to   charity  very   much 
larger  than  was  probably  ever  intended.    There  are 
numberless  decisions  on  that  point.    But  the  special 
difficulty  in  this  case  arises  from  the  use  of  the  word 
"  philanthropic  " ;    a  word  the  meaning  of  which  is 
not  dealt  with  in  any  of  the  previous  decisions.    The 
Attomey-Qeneral  contends  that  ''philanthropic"  is 
synonymous  with  "charitable."      I    cannot   adopt 
that  view.    The  language  is  disjunctive  ;    there  is  a 
word  *<or"  between  "philanthropic"  and  "charit- 
able."     I  cannot  help  thinking  that  the  testator 
intended  to  draw  a  distinction  between  "  charitable  " 
and  "  philanthropic."    If  it  had  stopped   with  the 
word  "  charitable,"  I  presume  it  would  have  been  a 
good  gift.    I  suppose  the  principle  applicable  to  this 
case  is  not  and  cannot  be  in  dispute.     I  adopt  the 
words  of  Sir  Wm.  Ghrant,  M.B.,  m  James  v.  Allen : 
"  If  the  property  might,  consistently  with  the  will,  be 
applied  to  other  than  strictly   charitable  purposes, 
the  trust  is  too  indefinite  for  the  court  to  execute." 
Now,  looking  at  those  words,  I  ask  myself  whether 
or  not  the  property  might  consistentlv  with  the  will, 
having   r^ard   to   the   word    "philanthropic,"   be 
applied   to  purposes  other  than  strictly  charitable 
purposes ;    and    I  feel   compelled    to    answer   that 
question  in  the  affirmative.    It  has  been  said  that  no 
object  can  be  suggested  which  would  come  within 
the  word  "  philanthropic  "  and  which  is  not  charit- 
able.   If  that  were  so  the  argument  for  the  Attomev- 
G^eral  would  be  maintained ;    but  that  is  not  the 
view  I  am  inclined  to  adopt.    I  think  I  can  suggest 
many  objects  which  would  come  within  the  word 
"philanthropic"  and  yet  would  not  be  oharitable, 
and  therefore  the  trustees  would  be  entitled  to  apply 
the  money  to  purposes  which  might  not  be  charit- 
able.   I  will  not  a^ain  allude  to  the  instances  which 
I    mentioned    during    the    argument  —  recreation 
grounds  and  grounds  devoted  to  sport,  not  for  the 
benefit  of  the  poorer  classes  only,  but  generally  for 
rich  and  poor  alike ;    or  a  sfift,  for  instance,  to  land- 
owners of  agricultural  land  who  have  suffered  from 
agricultural  depression  and  whose  incomes  have  been 
r^uced  below  £300  a  year.    It  appears  to  me  that 
that  is  an  object  which  would  be  "philanthropic," 
but  which  would  not  be  charitable. 

I  come,  therefore,  to  the  conclusion  that  the  words 
are  too  wide  and  too  indefinite  to  support  the  gift. 
I  agree  with  the  judgment  delivered  by  Stirling,  J. 

BiQBY,  L.J. — I  am  of  the  same  opinion.  With 
reference  to  the  blank  in  the  will  I  onlv  say  that  I 
am  inclined  to  think  the  proper  way  of  lookinff  at  it 
is  this :  "  Purposes  charitable,  philanthropic,  or 
.  .  .  "  means  "charitable  or  philanthropic  pur- 
poses." It  must  be  taken  that  the  testator  has 
deliberately  determined  not  to  fill  up  that  bliuik,  and 
left  the  court  to  deal  with  the  construction  of  the 
instrument  as  it  is  found.  I  think,  then,  that  this  is 
a  gift  for  charitable  or  philanthropic  purposes.  The 
cases  with  regard  to  charities  are  innumerable,  but  in 
the  cases  on  charities,  as  in  all  other  cases,  prece- 
dents are  useful  only  so  far  as  they  enable  you  to 
educe  a  principle.  No  previous  will  can  properly  be 
treated  as  a  precedent  for  construing  another  will 
expressed  in  different  language ;  and  no  decisions  on 
the  precise  terms  of  a  former  will  can,  as  a  general 
rule,  be  of  the  least  service  in  guiding  the  court  as  to 
the  construction  of  other  words.  Umees  you  can  get 
a  principle  from  the  oases  which  is  applicable  gsner- 
ally  to  other  oases,  it  is  nseless  to  cite  earlier  decisions. 
Now,  what  principle  do  yon  find  really  appUoaUe  to 
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the  whole  class  of  cases  ?  First  of  all,  a  beqnest  must 
be  safficiently  cf^rtain  to  enable  the  old  Court  of 
Chancery,  or  the  High  Court  of  Justice,  and  this 
court,  which  have  succeeded  to  its  powers,  to  super- 
intend the  trusts  created  according  to  its  terms.  So 
far  we  have  nothing  specially  to  do  with  charity,  for 
the  same  rule  applies  to  all  trusts.  All  trusts  must 
be  sufficiently  dehnite  to  enable  the  court  to  draw  a 
a  line  and  say:  ^*This  is  within  and  that  is  outside 
the  line.''  Charitable  trusts  differ  in  this  respect  only 
from  other  trusts,  that  when  you  get  the  idea  of 
charity  properly  expressed  in  a  will  you  have  a  stan- 
dard to  go  by — one  adopted  for  centuries — that  is  to 
say,  the  standard  established  by  the  preamble  to  the 
statute  of  Elizabeth  which  dpals  with  certain  things 
specifically  as  instances  of  existing  charities,  from 
which  by  analogy  you  can  deduce  for  yourself  what 
other  things  are  charities.  But  before  you  can  apply 
that  standard  at  all  you  must  find,  sufficiently  ex- 
pressed in  the  will  you  are  construing,  the  idea  of 
charity,  and  it  will  not  do  if  there  is  any  alternative 
allowed  to  the  trustees  as  to  whether  or  not  they  shall 
apply  the  property  devised  to  them  to  charitable  pur- 
poses. Directly  there  is  an  alternative  a  reference  to 
the  statute  is  of  no  service,  and  the  rule  comes  in  that 
this  is  a  gift  too  indefinite  for  the  court  to  give  effect 
to  it. 

Now  then,  what  is  the  present  case  ?  A  gift  for 
"  charitable  or  philanthropic  purposes.''  I  am  bound 
to  say  I  do  not  think  it  is  very  different  from  a 
gift  for  philanthropic  purposes  simply.  There  may 
be  an  argument  that,  being  joined  with  *'  charitable," 
"  philanthropic  purposes "  must  mean  purposes 
which  are  charitable  also.  But  there  is  another  way 
of  looking  at  it — that,  as  it  is  distinguished  from 
"charitable,"  ** philanthropic"  should  be  construed 
to  mean  those  purposes  which  are  not  charitable.  I 
think  the  one  arcument  may  be  set  off  against  the 
other ;  and  very  little  assistance  can  be  got  from  the 
fact  that  there  is  here  the  word  **  charitable"  along 
with  the  word  "  philanthropic."  I  am  quite  sure 
that  no  court  has  yet  defined  that  word,  because  it 
has  never  come  before  any  court.  Suppose  we  try 
now  to  define  it.  I  am  unable  to  do  so ;  at  any  rate,  in 
any  sense  which  would  show  that  the  definition 
meant  the  same  thing  as  **  charitable."  I  do  not 
wish  to  admit  any  further  process  of  illustration,  but 
I  am  inclined  to  think  that  a  very  general  illustration 
may  be,  that  of  services  to  the  community,  and  I  can 
suppose  a  case  of  a  person  saying  in  his  will,  '*  I  know 
that  the  ordinary  objects  of  charity  are  such  and 
such;  but  I  regard  the  position  of  the  well-to-do 
classes  of  the  metropolis  as  one  also  requiring 
consideration,  and  I  leave  my  residue  to  trustees  for 
their  benefit,"  that  would  be  a  gift  which  aimed 
at  advancing  the  happiness  and  the  position  in  life  of 
those  who  are  not  objects  of  charity,  but  who  may 
be  made  happier  and  in  some  sense  better  than  they 
now  are,  and  might  be  the  outcome  of  a  very  weighty 
desire  to  improve  the  position  of  a  large  cUss  of 
persons.  It  would  no  doubt  be  "philanthropic"; 
but  I  am  pretty  certain  it  would  not  be  **  charitable." 
So  we  get  to  the  conclusion  that  "philanthropic" 
may  include  not  only  cases  of  a  totally  exceptional 
character,  but  cases  of  a  very  wide  class,  which  in 
numerous  instances  would  be  within  the  real  popu- 
lar meaning  of  the  word  "philanthropic,"  and  yet 
would  have  nothing  to  do  with  charity. 

I  do  not  propose  to  enter  into  any  general  ex- 
amination of  the  authorities;  but  I  would  refer 
fjo  one  or  two  of  them,  showing  that  the  matter 
has  come  under  the  consideration  of  learned 
judges,  and  that  the  decisions  have  been  in  ac- 
cordance with  what  I  conceive  is  the  principle 
applicable   to   such   cases.      In  K-indaU  v.    Oranger 


the  gift  was  for  purposes  of  general  utility,  and 
Lord  Langdale,  a  great  authority  on  cases  of  this 
kind,    thought    that  was    not    sufficiently    definite 
to  be  enforced.     His  view  was  that  there   were  or 
might  be  purposes  of  general  utility  which  were  not 
charitable  purposes.     I  see  no  reason  to  doubt  that, 
and  I  do  not  know  that  any  case  has  ever  occurred  in 
which  that  was  doubted.     Take  the  case  of  Brown  v. 
Yeall,  which  Mr.  Hadley  very  properly  referred  us  to. 
Notwithstanding  the  doubts  which  have  been  thrown 
on  the  construction    of    that  particular    will,   that 
appears  to  be  a  case  in  which  the  question,  as  con- 
sidered by  Lord  Thurlow,  is  this :  Whether  a  gift  for 
publishing  books  for  promoting    the  happiness    of 
mankind  was  sufficiently  definite?  and  I  consider 
that  Lord  Thurlow,  as  explained  by  Lord  Eldon  in 
Morice  v.  TJie  Bishop  of  Durhamy  came  to  the  conclu- 
sion that  a  gift  of  this  kind  for  the  promotion  of  the 
happiness  of  mankiJid  was  not  sufficiently  definite  to 
be  capable  of  being  administered  by  the  court  as  a 
charitable  gift.    That  is  what  I  understand  to  be  the 
view  ttiken  by  Lord  Eldon.    He  scud  that  he  doubted, 
not  whether  the  principle  laid  down  by  Lord  Thur- 
low was  correct,  but  whether  Lord  Thurlow  was  right 
in  deciding  the  case  on  the  principle  he  did.     But 
there  are  grounds  for  saying  that  the  bequest  Lord 
Thurlow  was  dealing  with  was  a  more  limited  one 
than  he  supposed  it  to  be.    I  am  inclined  to  think 
that  Lord  Eldon's  view  is  preferable  to  Lord  Thor- 
low's.     But  what  does  that  matter?    It  was  upon 
the  question  whether  "  the  happiness  of  mankind  " 
was  sufficiently  definite,  that  Lord  Thurlow  decided 
the  case,  and  I  do  not  understand  that,  if  that  had 
been  the  only  question,  either  Lord  Eldon  or   Sir 
William  Grant  would  have  diffsred. 

I  think  Mr.  Hadley  is  right  in  so  far  as  the  cases 
brought  before  us  are  concerned.    A  gift  to  promote 
the  happiness  of  mankind  more  neany  resembles  a 
gift  for  philanthropic  purposes  than  does  the  gift  in 
any  of  the  other  cases  cit^.    I  may  also  refer  to  the 
case  of  Whicker  v.  Hume.    I  say  nothing  about  the 
wide  extent  of  the  gift  in  that  case,  which  was  for 
the  advancement  of  education  and   learning.     The 
objection  taken  by  the  counsel  who  were  impeaching 
the  validity  of  the  gift,  was  that  though  education  is 
no  doubt  a  charitable  purpose  within  the  statate, 
**  learning  "  is  not ;  that  is  to  say,  it  was  argued  that 
a  gift  for  the  promotion  of  abstract  learning  woold 
not  be  a  charitable  gift.    That  argument  was  dealt 
with  by  Lord  Chelmsford  and  Lord  Cranworth,  iv^ho 
came  to  the  conclusion  that,  reading  learning  as  yon 
found  it  in  that  will  in  connection  with  "  educatioxi,*' 
YOU  must  understand  it  to  mean  the  advancement  of 
learning  as  equivalent  to  teaching,  and  therefore  as  a 
certain  branch  of  education,  and  I  rather  gather  from. 
the  judgments,  and  especially  from  the  pains  they  tcK>lc 
to  draw  out  and  elucidate  the  meaning  of  the  word 
*' learning,"  that  if  they  could  not  have  put   that 
meaning    on  the  word,   they  would  have  doubted 
whether  a  gift  for  the  advancement  of  learning  conld 
have  been  a  charitable  bequest.    That  case  appears  to 
me  to  be  in  favour  of  the  view  taken  by  Lord  Lang- 
dale, that  a  gift  for  purposes'of  general  utility  is  not 
sufficiently  definite.    Then  we  come  to  the  argument 
arising  from  the  judgment  of  Lord  Macnaghten    in 
Commiaaionera  of  Income  Tax  v.  Pemsel.     What  Ix>rd 
Macnaghten  says  seems  to  me  altogether  logical.       Se 
says  that  cases  of  charity  may  be  divided  into    f  onr 
classes,  and  one  class  is  gifts  for  the  benefit  of  the  oom* 
munity.     But  it  does  not  follow  that  all  gifts  for  %he 
benefit  of  the  community  are  charitable.    You    at 
least  come  to  this.    There  is  one  misoeUaneous   set 
of  charities  which  can  be  classed  on  that  prinoiple. 
But  to  deduce  from   that  all  gifts  for  the  l>enefit. 
of    the    community    are    charitable    gifts    is     juat 
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about  aa  logical  m  the  supposition  fchat,  because 
an  ioraianoe  society  divides  persons  insured  with 
it  into  men,  women,  and  children,  every  man, 
every  woman,  and  every  child  is  insured  with  that 
society. 

la  In  re  While  Hie  court  understood  the  other  authori- 
tkfl  to  say  that  "religious"  is  equivalent  to  ''chari- 
table"; at  least,  that  if  it  was  not  a  synonym  in  the  sense 
that  there  oould  be  no  charities  that  are  not  religious, 
it  would  oome  to  this :  that  a  religious  society  is  a 
^baiifyy  and   that  a  gift  to  a  particular  religious 
society  must  be  held  to  be  a  gift  to  a  charity.    That 
creates  no  difficulty  at  all,  because  when  you  say — 
and  BO  far  as  I  know,  and  for  the  purposes  of  this 
case  I  think  it  is  true — that  gifts  to  the  poor,  and  gifts 
for  edocatiou,  are  charitable  because  they  are  for  the 
benefit  of  the  community,  that  does  not  mean  that 
enry  conceivable  gift  which  you  can  prove  to  be  for 
fbe  general  benefit  under  these   general  words  is 
necessarily  a  charity.     It  means  that  gifts  for  the 
general  benefit  of  the  conununity  is  one  of  the  heads 
or  categories  under  which  charities  may  be  divided. 
No  one  would  suggest  that  **  education  "  includes  the 
edocation  of  a  pickpocket  to  fit  him  for  his  calling. 
The  gift,  if  it  is  to  be  supported  as  charitable,  must  be 
ior  the  promotion  of  education  of  a  particular  kind,  and 
the  tame  remark  applies    to  a   gift  to  a    religious 
•ociety.     You  may  say  that  "  religious  **  cannot  be 
■id  to  be  included  under  "  charitable,"  because  there 
may  be  a  religious  society  which  does  not  attempt  to 
promote  religion.     The  particular  convent  to  which  a 
gift  was  made  in  Cocks  v.  Manners  was  a  society  of 
nligioas  people  who  abstained  even  from  good  works 
is  regards  the  outside  public.     It  was  held  that  that 
iiii^t  have  been  a  charity  so  far  as  the  object  of  the 
gift  to  a  religious  society  was  concerned,  but  that 
vider  the  peculiar  circumstances  of  the  case  it  was 
only  a  gift  to  the  partictdar  men  and  women  who 
happened  at  the  moment  to  be  members  of  that 
•ooety.    In  view  of  the  law  as  established  by  the 
avher  cases,  I  do  not  think  Lord  Macnaghten  in  his 
ciasaification  of  charities  lays  down  any  rule  of  law 
vhataoever;   and,  that  being  so,  I  think  the  cases 
which  have   been  referred  to  show  that  you  must 
bave  words  sufficiently  definite  to  enable  the  court  to 
■dflunister  the  trust,  and  that,  when  the  definition 
does  not  sufficiently  show  that  what  is  meant   is  a 
^aiitable  trust,  according  to  the  standard  supplied 
by  the  statute  of  Elizabeth,  the  gift  must  fail.     To 
aiy  mind   the   word  ** philanthropic"  is  too   wide 
•^together,  and  the  judgment  of  Stirling,  J.,  must  be 


Thomas  Webster, 


jifpeai  diimis9€d, 
Sohcttors,  Hare  &  Co. 


JQtgl^  (Soutt  of  Swtitt. 


Ohao.  Div. 
North,  J. 


Nov.  3. 
Peout  v.  Cooe.  (o.) 
Mfyrtgage — Bight  to  redeem — Remainderman, 

A  yndow  to  whom  a  testator  devised  the  equity  of 
^''^empticn  in  certain  hereditaments  durante  minore 
•tate  of  her  two  sons,  mortgaged  her  interest  under  the 
^  to  the  person  to  whom  the  testator  had  previously 
^f^tgoged  the  hereditaments, 

Bdd,  that,  after  the  death  of  the  widow^  the  sons  were 

{^)  Reported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


not  entitled  to  redeem  the  mortgage  effected  by  the  testator 
until  they  both  attained  the  age  of  twenty-one,  unless  they 
obtained  the  mortgagee's  consent  as  owner  of  the  widow*s 
limited  interest. 

Action  for  redemption. 

By  an  indenture  dat^d  the  6th  of  July,  1878, 
Abraham  Prout  mortgaged  to  the  defendant  certain 
houses  and  land  at  Perramporth,  Oomwall,  to  secure 
the  repayment  of  £550  together  with  interest  at  the 
rate  of  5  per  cent. 

Abraham  Prout  made  his  will,  dated  the  30th  of 
May,  1882,  in  the  following  terms:  *'I  desire  that 
all  my  property  in  Perramporth,  Cornwall,  consisting 
of  four  houses  and  an  acre  and  three  quarters  of  laud, 
be  made  over  to  my  wife,  Elizabeth  Prout,  and  two 
children,  Abraham  and  Samuel  John  Prout.  The 
property  is  on  no  account  to  be  sold.  A  mortgage  of 
£550  is  on  the  said  property.  I  desire  that  during 
my  children's  minority  my  wife  should  receive  all 
income  that  may  accrue  from  the  property,  and  that 
when  they  are  all  of  age  the  property  should  be 
equally  cuvided  between  my  wife  and  children, 
wliichever  of  them  may  be  living  at  that  time.  I 
desire  that  my  wife's  sister  should  live  with  my  wife, 
and  in  the  event  of  my  wife's  death  before  my 
children  become  of  age,  that  she  shall  have  the  care 
of  them." 

The  testator  died  on  the  30th  of  May,  1882. 

By  an  indenture  dated  the  1st  of  May,  1889, 
Elizabeth  Prout  mortgaged  all  her  interest  under  the 
will  to  the  defendant  to  secure  the  repayment  of  a 
sum  of  £250  and  interest. 

In  December,  1893,  the  defendant  entered  into 
possession,  and  on  the  28th  of  February,  1895,  Eliza- 
beth Prout  died  intestate. 

This  action  was  commenced  on  the  27th  of  May, 
1895,  by  the  testator's  infant  children  by  a  next 
friend. 

Letters  of  administration  to  Elizabeth  Prout's 
estate  had  not  been  taken  out,  and  North,  J.,  said  it 
was  clear  that  he  could  not  make  any  order  in  the 
absence  of  the  legal  personal  representative  of  the 
wife.  The  income  was  given  to  her  during  the 
children's  minority.  On  the  construction  of  the  will, 
the  direction  was  that  she  should  receive  the  whole 
income.  Laxton  v.  Eldle,  19  Beav.  2  W.  B.  584,  321, 
was  a  very  similar  case.  The  action  was  directed  to 
stand  over  generally,  with  liberty  to  amend. 

Letters  of  administration  to  the  estate  of  Elizabeth 
Prout  were  taken  out,  and  the  administrator  was 
joined  as  a  defendant.  The  statement  of  claim  as 
amended,  asked  for  redemption  of  the  mortgage  of 
the  6th  of  July,  1878,  or  in  the  alternative,  for  the 
redemption  of  the  two  mortgages. 

Byland,  for  the  plaintifiEis. 

Dauney,  for  the  defendant  mortgagee.  —  The 
children  have  no  right  to  redeem.  The  tenant  for 
life  of  an  equity  of  redemption  has  the  first  right  to 
redeem,  and  during  the  continuance  of  his  estate  the 
remaindermen  can  only  redeem  with  his  consent. 
Bavald  v.  Russell,  Tounge  9,  Fisher  on  Mortgages,  4th 
ed.,  p.  708 ;  Raffety  v.  King,  1  Keen  601 ;  Riley  v. 
Croydon,  13  W.  B.  223,  2  Dr.  &  Sm.  293;  Hyde  v. 
Dallaway,  2  Hare  528.  As  the  mortgagee  has 
acquired  the  estate  of  the  widow  durante  minore 
estate,  while  that  mortgage  subsists  the  remaindermen 
cannot  redeem  the  first  mortgage. 

Ryland  replied. 

North,  J.,  was  of  opinion  that  Ravald  v.  RusseU 
applied,  and  held  that  the  plaintifBs  were  not  entitled 
during  the  minority  of  either  of  them  to  redeem  the 
testator's  mortgckge  without  the  consent  of  the 
mortgagee  as  owner  of  the  widow's  limited  interest. 
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High  Coxtbt. 


Elgood  V,  Habbis  and  Another. 


High  Goitbt. 


SolioiioTS,  G.  K.  Wright,  for  E,  L.  Carlyon,  Tmro ' 
S^eet,  Poynder,  A  WhaOey,  for  Hearle,  Cock,  & 
Parkin,  Truro. 


^UbiHi:)  ]  J^«  15,  26,  1896. 

Elgood  v.  Habbis  and  Anothbb.  (a.) 
Bankruptcy — Set'Off —  Marine  insurance  — Bankruptcy 

of  underwriter— -Insurance  brokers — Claim  by  trustee 

against  brokers  for  salvage— Right  of  brokers  to  set 

of  unpaid  losses. 

An  underwriter  carried  on  an  underwriting  business 
with  insurance  brokers,  who  effected  policies  of  marine 
insurance  vnth  the  underwriter  in  their  own  nances  and 
for  principals,  to  whom  they  guaranted  the  solvency  of 
the  underwriter.  The  underwriter  became  bankrupt, 
and  at  the  date  of  his  bankruptcy  he  owed  a  balance  to 
the  brokers  in  respect  of  losses  upon  policies.  After  the 
bankruptcy  the  brokers  received  various  sums  by  way  of 
salvage  upon  losses  which  had  been  settled  with  the  brokers 
by  the  underwriter  before  his  bankruptcy.  The  trustee 
in  the  bankruptcy  claimed  from  the  brokers  the  sums  so 
received  as  salvage,  but  the  brokers  claimed  to  set  off 
against  the  salvage  the  larger  sum  due  to  them  from  the 
bankrupt  for  the  unpaid  losaes. 

Held,  that  the  brokers  were  not  entitled  to  set  off  their 
unpaid  losses  against  the  sums  received  by  them  as  salvage 
after  the  bankruptcy. 

Action  tried  before  Collins,  J.,  in  the  Commercial 
Court. 

The  plaintiff  was  the  assi^^nee  of  the  trustee  in 
the  bankruptcy  of  an  underwriter,  and  the  defendants 
wore  insurance  brokers,  who  carried  on  an  under- 
writing business  in  the  usual  manner  with  the  under- 
writer before  his  bankruptcy.  The  defendants  effected 
from  time  to  time  policies  of  marine  insurance  with 
the  underwriter  as  well  In  their  own  names  as  for 
their  principals,  to  whom  they  guaranteed  the  sol- 
vency of  the  underwriter,  and  there  had  been  mutual 
credits,  mutual  debits,  or  other  mutual  dealings 
between  the  parties  on  these  underwriting  transac- 
tions, the  underwriter  debiting  the  brokers  with  the 
premiums  and  crediting  them  with  the  losses  as  they 
occurred  under  the  policies. 

At  the  date  of  the  bankruptcy  there  was  a  balance 
due  from  the  underwriter  to  the  defendants  for  un- 
paid losses  on  policies,  and  after  the  bankruptcy  the 
defendants  received  various  sums  by  way  of  salvase 
upon  losses  which  had  been  settled  and  paid  by  the 
underwriter  in  account  before  the  bankruptcy. 

The  plaintiff  claimed  the  sum  of  £90  4s.  9d.  as 
being  due  to  the  trustee  in  the  bankruptcrjr  of  the 
underwriter  in  respect  of  additional  premiums  due 
from  the  defendants  after  the  bankruptcy  on  policies 
effected  by  them  with  the  bankrupt  before  the  bank- 
ruptcy and  in  respect  of  sums  received  by  the  de- 
fendants after  the  bankruptcy  by  way  of  salvage 
upon  losses  which  had  been  settled  before  the  bank- 
ruptcy. 

The  defendants  daimed  to  set  off  against  this 
claim  of  the  trustee  the  unpaid  losses  due  to  them 
from  the  bankrupt.  It  was  not  disputed  for  the 
plaintiff  that  the  brokers  were  entitled  to  this  set-off 
as  against  the  additional  premiums,  but  it  was  con- 
tended that  the  brokers  were  not  entitled  to  set  off 
their  unpaid  losses  against  the  sums  so  received  by 
way  of  salvage. 

Joseph  Walton,  Q.C.,  and  Manisty,  for  the  plaintiff. 

Herbert  Reed,  Q,C.,  and  Reginald  Brown,  for  the 
defendants. 

(a  }  Reported  by  Sir  Shebston  Bakbb,  Bart, 
Barrister-at-Law. 


The  following  oases  were  referred  to:  Ex  parte 
Rhodes,  15  Ves.  539;  Ex  parte  Young,  27  W.  E.  942; 
Young  v.  Bank  of  Bengal,  I  Moo.  P.  C.  160 ;  Parker  v. 
Smith,  16  East  382 ;  Naorofi  v.  Chartered  Bank  of 
India,  16  W.  E.  791.  L.  R.  3  0.  P.  444 ;  In  re 
Asphaltic  Wood  Pavement  Co,,  33  W.  E.  513,  30  Ch. 
D.  216 ;  Booth  v.  Hutchinson,  21  W.  E.  116,  L.  E.  15 
Eq.30. 

The  arguments  are  sufficiently  indicated  in  the 
judgment. 

Cur,  adv.  vuU, 

June  26. — CoLUNS,  J.,  read  the  following  judg- 
ment : — ^This  is  a  claim  by  a  person  who  has  taken  an 
assignment  from  the  trustee  of  a  bankrupt  under- 
writer for  additional  premiums  due  from  the  defen- 
dants,  who    are   insurance   brokers,    upon   policies 
effected  by  them  with  the  bankrupt,  and  for  moneys 
received  by  them  by  way  of    Salvage  upon  losses 
settled  with  the  underwriter  before  the  bankruptcy. 
The  bankrupt  was  a  member  of  Lloyd's,  and  busineBi 
was  done  between  him  and  the  defendants  in  the 
ordinary  manner,  which  is  described  in  Amould  on 
Marine  Insurance,  Part  I.,  chap.  4.    The  defendants 
seek  to  set  off  against  this  claim  a  much  larger  sum 
due  to  them  for  losses  on  other  policies  effiscted  by 
them  as  well  in  their  own  names  as  for  their  prin- 
cipals, to  whom  they  guaranteed  the  solvency  of  the 
underwriter.    It  was  admitted  by  the  plaintiff  that 
the  defendants,  having  effected  the  pohdes  in  their 
own  names,  and  having  guaranteed  the  solvency  of 
the  underwriter,  were  entitled  to  set  off  unpaid  losses 
against  any  claim  upon  them  based  on  a  credit  given 
by  the  bankrupt  to  them  at  the  date  of  the  bank- 
ruptcy ;  and  t^ey  did  not  dispute  that  the  daim  for 
additional  premiums,  which  became  pi^able  after  the 
banlouptcy  under  policies  effected  before  the  bank- 
ruptcy, was  based  on  such  credit,  and  was  therefore 
met  by  the  set-off.    The  plaintiff  contended,  how- 
ever, that  tiie  claim  for  salvage  stood  upon  a  different 
footing,  and  was,  in  effect,  a  mere  demand  by  the 
trustee  to  get  in  the  property  of  the  bankrupt  which 
had  come  to  the  hands  of  the  defendants  after  the 
bankruptcy,  a  right  which  arose  for  the  trustee  as 
soon  as,  and  not  before,  such  property  came  into  the 
hands  of  the  defendants,  ana  was  therefore   in  no 
sense  based  upon  a  credit  given  by  the  bankrupt,  and 
consequently  could  not  be  met  by  a  set-off  of  soms 
due  from  the  bankrupt  in  respect  of  losses  under- 
written by  him,  whether  they  accrued  before  or  after 
the  bankruptcy.    Such  losses,  if  occurring  before  the 
bankruptcy,  would,  at  the  date  of  the  bankruptcy, 
be  a  debt  presently  payable  by  the  underwriter  to 
the  defendants;   if  occurring  after  the  bankruptcy, 
would  found  a  credit  ffiven  by  the  defendants  to  the 
iHuikrupt ;  that  the  debt  or  credits,  therefore,  were 
not  mutual,  the  daim  of  the  plaintiff  being  one  that 
first  accrued  to  the  trustee  as  assignee  of  the  bank- 
rupt's estate,  the  claim  of  the  defendant  bein^  based 
on  a  credit  given  to  the  bankrupt  himself. 

The  point  is  one  of  some  nicety,  and  involves  «n 
analysis  of  the  exact  position  of  the  parties  towards 
each  other  at  the  date  of  the  bankruptcy.  At  that 
date  the  losses  on  all  the  policies  in  respect  of  ^rhioh 
salvage  is  claimed  had  been  paid  in  account  as 
between  the  underwriter  and  the  defendants.  On 
the  otiier  hand,  there  were  several  pohdes  under* 
written  by  the  bankrupt,  upon  which  he  was  liable 
to  make  good  losses.  The  effect  of  payment  by  the 
underwriter  to  the  defendants,  who  as  between  them 
and  the  underwriter  are  claiming  rights  to  set  off,  as 
being  ihemsdves  the  persons  insurea,  was  as  a^^ainst 
them  to  vest  in  the  underwriter  an  equitable  rig^ht  to 
all  property  or  interest  which  they  misrht  have  in 
the  thing  insured.    Therefore,  at  the  oate    of    the 
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Imkniptey  the  underwriter  wm  the  owner  in  equity, 
nbjeot  perhaps  to  disclaimer  by  him  of  whatever 
mM  of  the  thing  insured,  and  the  defendants 
braHne  trmtees  for  him  of  anything  which  they 
night  reoave  in  respect  thereof  m  diminution  of  the 
Ion.  See  per  Lord  Blackburn  in  Bumand  v.  Bodo' 
tnu^  31  W.  B.,  at  pp.  66-7,  7  App.  Cfauu,  at  p.  339 ; 
PliiDips  on  Insurance,  as.  1723  e<  »eq. 

I  think  it  is  immaterial  for  this  purpose  whether 

hk  ittfat  was  legal  or  equitable.     He  had  by  pay- 

nent  beoome  the  true  owner  of  the  subject  matter 

inmed,  and  of  anything  that  might  be  reoeiTedby 

the  aanirred  in  respect  of  it,  as  soon  as  it  came  into 

exiitenoe.    When,  therefore,  sums  were  xeceiTed  by 

the  defendants  by  way  of  salvage,  those  sums  became 

pirtofthehankrupt's  estate  which  his  trustee  was 

entitled  to  get  in ;  but  the  defendants  were  under  no 

oootnel  to  enforce  payment  of  such  sums  for  the 

benefit  of  the  bankrupt.    They  had  simply  divested 

theoeelTes  of  all  intorest  in  or  rights  in  respect  of  the 

nbject-niatter,  except  as  trustees  for  the  bankrupt. 

U  inch  trustees  they  could  be  called  upon  to  hand 

overinything  which  came  to  their  hands  in  diminu- 

tini  of  the  Ices ;  but  at  the  date  of  the  bankruptcy  no 

debt  ezbted,  and  no  credit  was  given  to  them  by 

the  benkropt  in  respect  thereof,  nor  could  their  obli- 

gition  as  trustees  be  said,  I  think,  to  be  a  money  claim 

■nnig  out  of  a  mutual  dealing,  as  described  by  Lord 

Hdwr,  ILB.,  in  EberU^a    Hotels  and  Sestaurant  Co. 

f»  Jcwu,  3d  W.  B.,  at  p.  468,  18  Q.  B.  B.,  at  p. 

^*     Suppose     the     defendants     had     executed 

ft  deed   transferring    the    wreck    to   the    under- 

VDter,    and     that     after     his    bankruptcy    some 

put  of  the  wreck  had  come  into  the  possession  of  the 

wndsnts,  would  not  this  have  been  the  subject  of  a 

dna  ariimg  for  the  trustee  when,  and  not  before, 

tbe  defendants  got  possession.    Would  it  make  any 

^iisfnoe  that  the  thing  saved  and  held  by  them  was 

■oaej,  ao  that  it  could  be  sued  for  as  money  had  and 

nemd  ?    Clearly  not.    It  would  still  be  part  of  the 

bnhnipt's  estate  which  had  found  its  way  into  the 

bade  of  the  defendants  after  the  bankruptcy,  and  in 

nipKt  of  which  no  debt  or  credit  had  ever  existed 

^(^een  the  defendants  and  the  bankrupt.    Is  there, 

te,  any  difference  in  the  position  of  the  parties, 

JiMue  the  right  of  the  trustee  in  bankruptcy  is  not 

Med  upon  a  legal  assignment,  but  upon  an  equity 

"BiBff  out  of  the  contract  of  indenmitv,  based  on  the 

^  usi  a  complete  indemnity  had  been  paid  ?    I 

gwot  think  that  the  obligation  to  admit  this  equity, 

yA  aroae  by  operation  of  law  when  the  defen- 

^■te  fsoeived    sodi    payment,   could   be   deemed 

I*  any  eense  a  credit  siven  by  the   bankrupt  to 


which  the  defendants  have  placed  it,  namely,  that  of 
persons  insured  who  have  a  claim  as  such  to  be  paid 
losses,  but  who,  in  respect  of  other  losses,  have 
received  indenmiiy.  Such  being  my  view  of  the  law, 
mv  judgment  must  be  for  the  plaintiff  for  £37  6s.  lOd., 
which  was  the  figure  agreed  between  the  parties  if  the 
plaintiff  was  entitled  to  succeed. 

Judgment  for  plaintiff,  with  costs  on  High  Churt 
scale. 

Solicitors  for  the  plaintiff,  Elgood  &  Moyle. 

Solicitors   for   the   defendants,    Turner,    Son,    db 
Foley. 


fh«,  or  a  money  (£dm  ensting  for  him  in 
?<9^  of  mutual  dealings  with  them.  In  analyz- 
*f  the  relation  of  the  underwriter  to  the 
^^■daats  at  the  date  of  the  bankruptcy  for 
«•  pupoae  of  determining  the  question  of  set- 
jC  learefQlIy  exclude  considerations  based  on  the 
gj^that  the  defendants  were  also  agents  for  the 
^^*«riter,  who,  had  he  not  have  become  bankrupt, 
*vit  in  ovdinary  course  have  received  on  his  behalf 
yns  in  the  form  of  money  compensation.  Such 
*C^^i  80  far  an  it  existed,  was  revoked  by  the  bank- 
^^^:  S»  Parker  v.  Smith,  16  East  382;  Minett 
^^wTerfer,  4  Taunt.  541 ;  and  no  daim  of  mutual 
griitormntnal  dealing  baaed  on  its  expected  con- 

)  can  be  supported.  I  have  also  excluded  all 
of  the  rights   of  the   defendants    as 

t  them  and  their  clients  for  whom  the  insur- 
"**  won  in  fact  effected.  These  latter  may  or 
2^  not  have  been  bound  l^  the  custom  of  Lloyd's : 
^^BaMr.  Irving,  IB.  &  Ad.  605,  and  Stewart  v. 
jMna,  4  IL  dk  W.  211 ;  but  this  case  is  to  be  con- 
''■sdflrtiEely  i^art  from  them,  upon  the  ^^«8ii  upon 


Prob.  Div.  &  Adm.  Div.  I  t^^^  q  o<i 

Probate  (Jeune,  P.)     )  ^®^-  ^*  ^^' 

In  the  Goods  of  Jahes  Spratt.  (a.) 

Prohate^Will—Condition. 

A  soldier,  whilst  on  active  military  service  in  New  Zea- 
land  in  1864,  made  a  will  in  the  form  of  a  holograph  letter 
addressed  from  t?ie  camp  to  his  sister,  in  the  following 
terms :  "  This  is  the  most  important  part  of  my  letter.  If 
we  remain  here  taking  Pahs  for  some  time,  the  cliances  are 
in  favour  of  more  of  us  being  killed,  and,  as  I  may  not 
have  another  opportunity  of  saying  what  I  wish  to  be 
done  vnth  any  litHe  money  I  may  possess  in  case  of  an 
accident,  I  wish  to  make  everything  I  possess  over  to  you. 
In  the  first  place,  there  is  money  at  Uox*s,  over  £100  tn 
New  South  Wales  Bank,  New  Zealand.  Keep  this  till  I 
ask  you  for  it. — Your  affectionate  brother,  J.  S» 

The  testator  died  in  1896. 

The  court  held  the  wUl  not  conditional,  and  admitted 
it  to  probate. 

Where  there  is  an  ambiguity  as  to  whdher  a  will  is 
contingent  or  not,  the  whole  language  and  tJie  surround- 
ing circumstances  must  be  considered.  There  are  two 
criteria  specially  useful  for  determining  the  problem — 
first,  whether  the  nature  of  the  disposition  made  appears 
to  have  relation  to  the  time  or  circumstances  of  the  con- 
tingency  ;  and,  secondly,  whether  the  period  of  danger 
which  is  apprehended  is  or  is  not  coincident  with  the 
period  of  contingency. 

Motion  for  a  grant  of  letters  of  adminiatration,  with 
the  will  annexed,  of  the  goods  of  James  Spratt,  who 
died  on  the  10th  day  of  July,  1896,  to  a  sister  of  the 
deceased. 

The  will  was  a  holograph  letter  written  by  the 
deceased  on  the  4th  of  May,  1864,  he  then  being  an 
officer  in  her  Majestv's  army  on  active  serrice  in  New 
Zealand,  and  was  addreased  bv  endorsement  to ''  Miss 
Bobina  Spratt,  from  her  brother  James  Spratt,  cap- 
tain 68th  Light  Infantry."  The  letter  was  in  the 
following  terms :  "  Oamp  Te  Pa  Pa,  Tarranga, 
4th  May,  1864.  My  dear  Bobe,— This  is  the  most 
important  part  of  my  letter.  If  we  remain  here 
taking  Pahs  for  some  time  to  come  the  chances  are  in 
favour  of  more  of  us  being  killed,  and  as  I  may  not 
have  another  opportunity  of  saying  what  I  wish  to  be 
done  with  any  little  money  I  may  possess  in  case  of 
an  accident,  I  wish  to  make  everything  I  possess  over 
to  you.  In  the  first  place  there  is  money  at  Cox's, 
over  £100  in  New  South  Wales  Bank,  New  Zealand. 
Keep  this  until  I  ask  you  for  it. — ^Tour  affectionate 
brother,  J.  Spratt." 

The  deceased  left  three  brothers  and  one  sister  (the 
appellant),  and  a  nephew  and  niece,  children  of  a- 
deceased  sister. 

(a.)  Beported  by  J.  Gsrabd  Lunq,  Bsq.,  Barrister- 
at-'Law* 
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HiQH  Court. 


In  the  Goods  of  Jambs  Sfratt. 


High  Court. 


Inderwicky  Q.C^  nud  Bargrave  DeanCy  in  support  of 
the  motion. 

Sir  Walter  Fhillimore  and  Barnard^  for  all  the 
otht^r  next  of  kin,  agreed  that  the  only  question  was 
whether  the  will  was  conditional.  They  submitted 
that  it  was,  referring,  in  addition  to  the  cases  cited  in 
the  judgment,  to  Williams  on  Executors,  9th  ed.,  at 
pp.  157,  158. 

Cur.  adv,  vult 

Nov.  26.— Jeune,  p.,  delivered  the  following 
written  judgment:  The  testamentary  paper  in  this 
•case  consists  of  a  holograph  letter  written  by  an 
officer  in  her  Majesty's  army  on  the  4th  of  May, 
1864,  while  on  active  service  in  New  Zealand.  It  is 
dearly*  therefore,  a  valid  will  under  the  11th  section 
of  the  Wills  Act.  The  only  question  is  whether  it  is, 
on  the  true  construction  of  its  provisions,  to  be 
regarded  as  conditional.  [His  lordship  read  the  will, 
and  continued :] 

The  testator  died  on  the  10th  of  July,  1896;  of 
course  long  after  the  termination  of  the  New  Zealand 
War.  In  cases  of  the  character  of  the  present,  the 
difficulty  which  arises  in  determining  the  intention  of 
the  testator  as  expressed  in  his  will  is  that  an 
ambiguity  in  some  cases  is  caused  by  the  use  of  language 
which  renders  it  doubtful  whether  the  testator  meant 
to  refer  to  a  possible  event  as  his  reason  for  making  a 
wUl,  or  as  limiting  the  operation  of  the  will  made. 
If  the  will  is  clearly  expressed  to  take  effect  only  on 
the  happening,  or  not  happening,  of  a  certain  event, 
whatever  its  nature,  cadit  qucestio  it  is  conditional.  If 
the  testator  says  in  effect — that  he  is  led  to  make  his 
will  by  reason  of  the  uncertainty  of  life  in  general,  or 
for  .  some  special  reason  cadit  quceatiOy  it  is  not  con- 
ditional. But  if  it  be  not  clear  whether  the  words 
used  import  a  reason  for  making  a  will  or  impress  a 
contingent  character  on  it,  the  whole  language  of  the 
document,  and  also  the  surrounding  circumstances, 
must  be  considered.  In  such  case  there  are  two 
criteria  which  are  especially  useful  for  determining  the 
problem :  First,  whether  the  nature  of  the  disposition 
made  appears  to  have  relation  to  the  time,  or  cir- 
cumstances, of  the  contingency;  and  secondly,  whether 
the  period  of  danger  which  is  apprehended  is,  or  is 
not,  coincident  with  the  period  of  contingency.  The 
best  illustrations  of  what  I  wish  to  convey  are,  I 
think,  to  be  found  in  the  various  decided  cases ;  and 
as  they  have  not  in  any  instance  been  considered  as  a 
whole,  it  may  be  worth  while  to  review  them. 

The  authority  which  heads  the  series  is  a  decision  of 
Lord  Hardwick's  in  1748,  Parsons  v.  Lanoe,  1  Ves.  Sen. 
189.  There  a  testator  intending  to  go  to  Ireland, 
and  probably  to  be  there,  as  in  fact  he  was;  for  some 
time,  made  a  paper  writing  declaring  it  to  be  his  last 
will  in  manner  following :  '*  If  I  die  before  my  return 
from  my  journey  to  Ireland,  that  my  house  and  land 
at  Farly-hill  ...  be  sold  as  soon  as  possible 
after  my  death,"  and  then  follow  directions  as  to  the 
disposition  of  the  proceeds.  The  instrument  as  a 
whole  was  held  to  be  conditionaL  I  doubt  if  there  is 
any  ambiguity  in  the  language  in  this  case ;  but  if 
there  be,  I  think  that  the  second  of  the  tests  which  I 
have  mentioned  applies,  because  the  period  of  con- 
tingency— thatis,  tiie^whole  stay  in  Ireland— can  hardly 
have  been  considered  by  the  testator  to  be  a  period  of 
.special  danger.  The  case  of  Strauss  v.  Schmidt, 
decidedbySir  JohnNichoUin  1820  (3  PhiU.  209),  is 
.<somplicated  by  reference  to  documents  subsequent  to 
the  will  which  the  learned  judge  held  should  be  con- 
sidered as  explaining  its  character,  and  showing  that 
the  testator  adhered  to  it.  The  words  constituting 
the  devise  were  written  before  the  testator  proceeded 
.on  a  voyage,  and  were,  '*  therefore  as  I  may  easily 


die,  I  think  it  my  duty  to  inform  you  what  you  have 
to  do  with  my  property  in  case  I  should  die."    The 
will  was  held  not  to  be  contingent,    this  being,  I 
think,  an  instance  of  the  period  of  danger  beiog  the 
same  as  the  period  of  the  contingency.      The  case  of 
Burton  v.  Collingwoody  4  Hagg.   176,  decided  in  1832, 
is  a  typical  instance  of  a  contingency  beinc;  referred 
to  only  as  a  reason  for  making  a  will.     The  words 
were,  **  All  men  are  mortal,  and  no  one  knows  how 
soon  his  life  may  be  required  of  him.     Lest  I  shoQld 
die  before  the  next  sun,  I  make  this  my  last  will  and 
testament."    The  first  of  the  more  recent  cases  is  that 
of  IrLthe  Goods  of  Winn,  9  W.  R.  852,  2  S^a.  &  T. 
147,  decided  in   1861.      The  material    words   were, 
*'  Being  on  the  eve  of  embarking  for  San  Francisco, 
South  America,  or  Mexico,  do  hereby,  in  the  case  of 
my  decease  duriug  my  absence  being  fully  asoertaioed 
and  approved."    Sir  Cress  well  Cress  well,  while  say- 
ing that  the  court  was  unwilling  to  set  aside  such 
testamentary   papers,   held  that  the   words   clearly 
made  the  will  contingent.     The  case,  indeed,  seems 
on  all  fours  with  Parsons  v.  Lanoe,  which  was  relied 
on  in  argument.     The  case  also  of  Roberts  v.  Roberts^ 
2  Swa.  &  T.   337,  was  considered  by  Sir  Cresswell 
Cresswell  to  be  governed  by  Parsons  v.  Lanoe,    The 
testator   wrote,  *'  I  leave  in  possession  two  bank- 
books to  my  wife     .     .     .     should  anything  happen 
to  me  on  my  passage  to  Wales  or  during  my  stay  " 
then  follows  the  dispositions.     Here,  the  leaving  of 
the  bank-books  pointed  to  a  conditional  disposition, 
and  the  period  was  one  defined,  and  in  part  at  least 
independent  of  special  danger.      In  the  case  of  In 
the  Goods  of  William  Cawthron,  3  Sw.  &  T.  417,  the 
material   words  were :  *'  In  the  prospect  of   a  long 
journey,   should  God  not  permit  me  to  retam  to 
my  home,  T  make  this  my  last  will  and  testament  '* ; 
but  the  will  was  not,  in  fact,  validly  executed  till 
after  the  testator's  return. from  his  journey.      The 
case  is  therefore  not  a  direct  authority,  but  it  seems 
clear  that  Lord  Penzance  did  not  consider  the  lan- 
guage used  showed  that  the  will  was  intended  to  be 
con£tional.     This  would,  if  so,  be  consistent  with  th« 
view  that  the  period  of  danger  apprehended  by  the 
testator  and  the  apparent  period  within  which  the 
will  was  to  operate  were  the  same ;  and  by  executiii| 
it  after  the  journey  the  testator  showed  that  he  die 
not  in  fact  intend  it  to  be  conditional.     In  the  case 
of  In  the  Goods  of  Thome,  4  Swa.  &  T.  36,   13  W.  B 
Frob.  Dig.  7,  the  testamentary  document,  which  wai 
a  letter,   contained  the  following  expressions:    " 
request  that  in  the  event  of  my  death  while  servini 
in  this  horrid  climate  or  any  accident  happenings  h 
me,  I  leave  and  bequeath    ...    I  consider  tha 
every  person  should  be  prepared  for  the  worst,  an( 
particularly  in  such  a  treacherous  climate  as    this 
which  is  considered  one  of  the  worst  in  the  world 
which  has  compelled  me  to  write  this  letter.'*     Thi 
letter  was  written  on  the  2nd  of  November,   186S 
testator  left  Africa  in    July,   1864,  invalided,    as 
died  on  the    16th  of  September,  1864,  in   liondoi 
Lord  Penzance  held  that  it  **  was  not  necessary  1 
limit  the  operation    of    the  will    to    the     event  < 
death  while  on  the  Gk>ld  Coast,"  or,  as  his  lordshi 
is  reported  in  34  L.  J.  P.  &  M.  131,  132,   to  hs' 
said,  **  the  testator  did  not  intend  to  limit  its   open 
tion  to  the  event  of  his  death  hsppening  in  Africa 
I  agree   with    Sir    Walter    Phillimore^s     8iig^esti< 
that  this  means  that  the  contingency  oonteoiplati 
by  the  testator  was  that  of  death  from  the  effects 
the  climate  of  Africa,  and  that  such  contiun^enoy  nil 
be  considered  to  have  occurred  in  fact.     X  liViiT^V  al 
that  the  whole  language   of   the  document    poii 
rather  to  the  testator  feeling  the  necessity  for  maku 
a  will  than  desiring  to  limit  the  operation  of  it. 
the  case  of  In  the  Goods  of  Dobson,  14  W,    R.  4< 


ToLXLT.       [j«.fl.wT.]       THE  WEEKLY  REPORTER. 


.161 


HlQH  CiOTIBT. 


In  the  €k)ODs  of  James  Spbatt. 


High  Coxtbt. 


L  S.  1  P.  &  D.  88,  the  words  were,  *<  In  case  of 
iny  fatal  accident  happening  to  me,  being  about  to 
faayol  by  iailway»  I  hereby  leave    .     .     .     .*'    Lord 
FenzanoSy  after  expressing  unwillingness   to  refuse 
probate  of  a  testamentary  paj^er  on  the  groimd  that 
it  was    contingent,  unless    it  was  clear   that   the 
testator  intended  it  should  operate  only  in  a  given 
event,  or  during  a  certain  i>eriod,  held   that  as  the 
operation  of  the  will  was  not  limited  to  a  certain 
time,  ^e  case  was  not  governed  by  Parsons  v.  Lanoe, 
The  testator^s  meaning,  the  learned  judge  said,  was 
this:  "My  mind  is  drawn  to  the  consideration  that 
til  railway   travelling    is    attended    with    danger, 
tod    therefore    I   think    I    had    better    make    my 
wiU.**      The   same  learned  judge  went   further  in 
the  case  of  In  the  Goods  of  Martin,  L.  B.  1  P.  &  D. 
380.       The   words   used    by    the    testator    appear 
in  terms   to   limit   the    operation   of    his    will    to 
the  event  of  his  death  occurring  during  his  stay  on 
the  floating    hospital  ship  to  which  he    was  about 
to  be  removed  for  convalescence.    The  will  was  held 
not  to  be  conditional,  thoueh  it  may  be  with  some 
hedtation,  as  it  was  directed  that  before  the  grant 
inoed  the  Queen's  Proctor  and  persons  interested 
liiould  be  cited.    Here,  certainly,  there  is  a  defined 
period.    But  I  think  this  case  may  be  regarded  as  an 
iastance  of  the  second  test  I  have  above  suggested. 
The  defined  period  is  just  the  time  that  would  elapse, 
if  it  did  dapse,  before  the  testator's  recovery — in 
other  words,  was  identical  with  the  period  of  the 
dtcger  which  constituted  the  reason  for  his  disposing 
cf  his  property.    There  is  a  further  statement  in  the 
vill  that  he  had  no  kindred  or  family,  and  therefore 
left  his  money  to  an  asylum,  whicn  may,  perhaps, 
have  been  considered  by  the  court  to  point  to  the  will 
beisg  intended  to  operate  unconditionally.    In  the 
case  of  In  the  Goods  of  Porter,  18  W.  B.  231,  L.  B.  2 
P.  &  D.  22,  Ix>rd  Penzance,  tiiough  reluctantly,  and 
BDggesting  tJiat  the  will  might  be  propounded,  held 
that  the  provision  as  to  the  disposition  of  l^e  pro- 
poty  showed  that  the  will  was  intended  to  be  condi- 
tkmaL     The  testator,  who  was  about  to  join  his  regi- 
ment in  China,  used  the  following  language  in  his 
viB :  "  Being  obliged  to  leave  England  to  join  my 
Rgiment  in  China,  and  not  having  time  to  make  a 
vin,  I  leave  this  paper  containing  my  wishes  and 
desiiea.     Should  anytiiing  unfortunately  happen  to 
ae  while  abroad,  I  wish  " — but  he  proceeded  to  add, 
**aBything  that  I  may  be  in  possession  of  at  that 
taae  or  anything  appertaining  to  me  hereafter  to  be 
eqaallj    divided."    Ijord    Penzance   held    that    the 
«ariier  words  quoted  would  have  left  the  case  within 
ik^Km's  oase  and  Martinis  case,  but  that  the  later 
words  "at  that  time"  made  the  will  conditional, 
notvitlistanding  the  further  words,   ''or  anything 
tppertaiiring  to  me  hereafter,"  which  his  lordship 
apfwaxs  to  have  thought  referred  to  property  coming 
to  tihe  testator  after  his  death— that  is,  a  reversionary 
iBterrest.    It  is  not  necessary  to  criticize  this  decision. 
I  would  only  remark  that  this  case  illustrates  both 
tiie  eziteria  I  have  indicated  above.    The  nature  of 
tibe  di^KMition  was  held  to  point  to  the  will  being 
ecndiliooal,  although  the  period  during  which  it  was 
■  ■liiLeecd  to  operate,  being  the  period  of  the  testator's 
dnger,  would  not  have  made  it  so.    It  is  not,  I 
ftink,    easy  to    reconcile    the   decision   of    In    the 
Bm^is  of  Bolrinsony  19  W.   B.   135,  L.   B.   2  P.   & 
D.    171,  with  those  in  Martinis  ease  and  Porter^s 
ease,    thioagfa  by  the  same  learned  jad^,  nor  with 
&e  CMK  to  be  mentioned  presently  of  In  the  Goods 
qf^M^fd.     The  words  were:    *<This   is    the    last 
1^  testament  of  me,  George  Twizell  Bobinson, 
t  in  oase  anything  should  happen  to  me  during 
remttDder  of  the  voyage  from  hence  to  Sicilv 
bttck  to  London."    It  was  held  that  this  wiU 


was  conditional.  I  presume  because  it  was  considered 
that  there  was  no  ambiguity.  It  was  suggested  by 
Sir  Walter  Phillimore  that  the  fact  that  the  will  in 
the  case  last  mentioned,  and  that  to  be  next  men- 
tioned were  (as  in  the  present  instance)  wills  not 
executed  imder  tiie  provisions  of  the  Wills  Act,  but 
were  valid  under  the  11th  section,  at  least  aided  the 
conclusion  that  they  were  conditional.  But  no  such 
principle  appears  in  the  arguments  or  decisions,  and 

1  confess  I  do  not  see  l^at  the  form  of  execution,  or 
tiie  reason  for  adopting  that  form,  point  one  way 
rather  than  the  other.     In  Lindsay  v.  Lindsay,  L.  B. 

2  P.  &  D.  459,  21  W.  B.  Dig.  290,  Lord  Penzance  held 
that  a  mariner^s  will  commencing,  "  Instructions  to 
be  followed  if  I  die  at  sea  or  abroad,"  was  con- 
ditional. Probably  these  words  were  considered  un- 
ambiguous, and  it  is  also  to  be  observed  that  a  period 
beyond  that  of  sea  voyage  is  contemplated.  In 
the  Goods  of  Hugo,  25  W.  B.  396,  2  P.  D.  73, 
decided  by  Lord  Hannen  in  1877,  the  will  was  clearly 
unambiguous.  It  was  to  operate  in  the  event  and 
only  in  the  event  of  the  testator  and  his  wife 
dying  at  one  and  the  same  time,  by  one  and  the  same 
accident,  and  from  its  terms  clearly  contemplated 
provisions  intended  to  come  into  effect  on  such  a  con- 
tingency. In  the  last  case  to  be  mentioned — that  of 
In  the  Goods  of  Mayd,  29  W.  B.  214,  6  P.  D.  17 
— Lord  Hannen  supported  the  authority  of  the 
decision  in  Porter^s  case,  and  I  think  gave  his  sanction 
to  the  principle  that  the  period  limited  as  conditional 
must  not  be  merely  that  of  the  danger  apprehended. 
The  words  were:  '*0n  leaving  this  station  for 
Thargomindah  and  Melbourne,  in  case  of  my  death 
on  the  way,  know  all  men  this  is  a  memorandum  of 
my  last  will  and  testament."  This  was  held  not  to 
be  conditional.  It  was  suggested  before  me  that 
only  Dohson^s  and  Porter^s  cases  were  referred  to  in 
argument,  and  that  the  decision  was,  as  many  of  such 
decisions  are,  ex  parte.  But  the  consideration  of  such 
cases  in  the  Probate  Begistry  before  they  come  into 
court  deprives  such  observations  to  some  extent  of 
their  weight. 

Applying  the  tests  which  I  have  above  indicated  to 
the  present  case,  I  think  that  the  words  ''in  case  of 
an  accident"  point  only  to  the  reason  why  the  testa- 
tor desired  to  make  a  will.  There  is  no  expression  of 
any  period  to  be  found  in  the  document  within  which 
alone  it  was  to  be  operative;  on  the  contrary,  the 
request  that  the  wiU  diould  be  kept  by  his  sister  till 
he  asked  for  it  appears  to  me  to  show  that  the 
testator  had  not  in  bis  mind  any  defined  period  of 
time  at  the  expiration  of  which  he  intended  that  his 
will  should  cease  to  be  effective.  Nor  is  there  any- 
thing in  the  disposition  of  the  property  which  indicates 
that  it  was  temporary,  or  that  it  did  not  apply  to 
whatever  property  the  testator  might  at  any  time  be 


I  am  of  opinion,  therefore,  that  probate  should  be 
granted  of  &e  document  in  question. 

Motion  allowed,  costs  of  all  parties  to  be  paid  out  of 
the  estate. 

Solicitors  for  the  applicant,  Moon,  Gilks,  ds  Moon, 

Solicitors  for  the  respondents,  Robins,  Billing,  &  Co. 
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S.  Ct.  op  App.      Bovlbb  v.  Bakbeetow  Development  Syndicate.— In  be  Stephenson.      Ct.  of  App. 


OTourt  Of  aippeal. 


.  B.  Div.         ) 
ligby,L.JJ.)j 


Dec.  9. 


Prom  a  B.  Div. 
(Lord  Esher, 
Lopes  and  Bigby, 

BOWLEE    V,     BABBEBTON    DEVELOPMENT 

Syndicate,  (o.) 

Mayor's  Court — Jurisdiction — Part  of  cause  of  action 
arising  outside  the  City — Prohibition. 

The  defendants  contracted  with  the  plaintiffs  that  on 
the  incorporation  of  a  company  which  it  was  proposed  to 
form  they  would  transfer  to  him  shares  in  the  company 
of  the  value  of  £6,000.  The  proposed  company  was 
formed  a/nd  incorporated.  The  plaintiff  brought  an 
action  in  the  Mayor's  Cowrt  for  specific  performancis  of 
t?ie  contract. 

Held,  thctt  tJie  Mayor's  Court  had  no  jurisdiction,  on 
t?ie  ground  theU  tJie  incorporation  of  the  company,  which 
was  a  part  of  the  cause  of  <tction,  took  place  outside  the 
City— viz.  9  at  Somerset  House, 

Appeal  from  an  order  of  Bruce,  J.,  at  chambers, 
directing  that  a  writ  of  prohibition  should  issue  to  the 
Mayor's  Court  of  London  to  restrain  further 
proceedings  in  an  action. 

The  action  was  brought  on  the  equity  side  of  the 
Mayor's  Court  for  the  s^cific  performance  of  a 
contract,  or  in  the  alternative  for  damages. 

By  the  contract  in  question,  which  was  under  seal 
and  dated  the  2drd  of  October,  1895,  the  defend- 
ants agreed  with  the  plaintiff  that,  in  consideration  of 
services  to  be  rendered  by  the  plaintiff  in  the  forma- 
tion of  a  company,  which  was  intended  to  be  formed 
for  the  purpose  of  acquiring  certain  mining  claims 
situate  in  the  South  African  Bepublic  and  to  be  called 
the  Sheba  Alliance  (Limited),  tne  defendants  would, 
on  the  incorporation  of  the  company,  transfer  to  the 
plaintiff  fully-paid  shares  in  tiie  company  of  the 
nominal  value  of  £6,000.  The  Sheba  Alliance 
(Limited)  was  subsequently  formed  and  incorporated. 

The  defendants  applied  for  a  writ  of  prohibition  on 
the  groimd  that  the  Mayor's  Court  had  no  jurisdic- 
tion to  entertain  the  action.  They  contended,  inter 
alia,  that,  as  this  was  not  an  action  in  which  the  debt 
or  damage  did  not  exceed  £50,  within  section  12  of 
the  Mayor's  Court  of  London  Procedure  Act,  1857 
(20  &  21  Yiot.  c.  dvii.),  it  was  necessary  that  every 
part  of  the  cause  of  action  should  have  arisen  within 
the  City  of  London ;  and  that  it  would  be  essential 
for  the  plaintiff  to  prove,  as  part  of  his  cause  of 
action,  that  the  Sheba  Alliance  (Limited)  had  been 
incorporated  as  a  company,  which  incorporation  had 
in  fact  taken  place  outside  the  City  of  London ~ viz., 
at  Somerset  House. 

Bruce,  J.,  having  granted  a  writ  of  prohibition,  the 
plaintiff  appealed. 

Scarlett,  for  the  plaintiff. 

H.  Beedy  Q.C.,  and  Arthur  May,  for  the  defendants. 

The  following  cases  were  cited:  Mayor,  itc,  of 
London  v.  Cox,  16  W.  B.  44,  L.  E.  2  B.  &  I.  239 ; 
CooJcsY.  Gill,  21  W.  E.  334,  L.  B.  8  C.  P.  107. 

Cur,  adv,  vult. 
Dec  9. — ^The  judgment  of  the  court  was  read  by 

BiOBT,  L.J. — ^This  is  an  appeal  from  an  order  of 
Bruce,  J.,  ordering  a  writ  of  prohibition  to  issue  to  the 
Mayor  and  Aldermen  of  the  City  of  London  to  prohibit 
them  from  proceeding  further  in  an  action  pending 
in  the  Mayor's  Court.     The  action  is  brought  by  the 

(a.)  Beportod  by  F.  G.  BUCKEB,  Esq.,  Barrister- 
at-Law. 


plaintiff,  BQwler,  by  bill  of  complaint  on  the  equity 
side  of  the  Mayor's  Court  for  the  speoifio  p^for- 
mance  of  a  contract  under  seal,  or  in  uxb  alternative 
for  damages.  Damages  could  only  be  granted  on  itg 
being  shown  that  the  court  had  jurisdiction  to  grant 
specific  performance.  The  action  is  not  one  for  damaf^ 
for  breach  of  contract.  It  is  clearly  not  within  section 
12  of  the  Act  of  20  &  21  Vict.  c.  olvii.,  whereby  the 
jurisdiction  was  extended  to  cases  where  the  debt  or 
damage  claimed  in  any  action  does  not  exceed  £oO, 
and  the  cause  of  action,  either  wholly  or  in  part, 
arises  within  the  jurisdiction.  The  agreement  sued 
upon  is  sufficiently  stated  in  the  bill  of  complaint  as 
an  agreement  to  transfer  to  the  plaintiff  fuUy-paid 
shares  of  the  nominal  value  of  £6.000  in  a  company 
to  be  formed  to  acquire  certain  mining  claims  situate 
in  the  South  African  Bepublic.  -No  court  of  equity 
could  grant  specific  performance  of  such  an  agreement 
unless  it  were  shown  that  the  company  had  in  fact 
been  formed.  As  dunages  are  only  claimed,  and 
could  only  be  given  by  a  court  of  equity  acting  as 
such,  in  lieu  of  specific  performance,  it  follows  that 
proof  of  the  formation  of  the  company  must  be  a 
material  and  essential  part  of  the  cUum  both  for 
specific  performance  and  damages.  Accordingly,  the 
plaintiff  alleges  in  paragraph  4  of  his  bill  of  complaint 
that  a  company  called  the  Sheba  Alliance  (Limited) 
has  been  formed  to  acquire  the  claims.  There  can  be 
no  doubt  that  the  meaning  of  this  allegation  is  that 
a  company  has  been  formed  by  registration  with 
limited  liability  under  the  Companies  Acts.  If  the 
formation  of  the  company  were  traversed,  the  material 
and  essential  fact  of  its  formation  could  not  be  proved 
to  have  taken  place  within  the  jurisdiction.  In 
other  words,  the  whole  cause  of  action  did  not  arise 
within  the  City.  On  this  g^und  of  itself  the  writ 
ought  to  be  granted.  It  is  unnecessary  to  consider 
any  other  grounds  which  may  exist  for  granting  the 
writ,  and  as  the  case  was  not  fully  argued  on  either 
side,  all  such  grounds  may  be  left  for  decision  in  some 
case  in  which  it  may  be  necessary  to  decide  them. 
The  appeal  ought  to  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Eoberts  di  WrigJUeofu 

Solicitors  for  the  defendants,  Thojnson  A  Co, 


From  Chan.  Div.  i 

(Lord  Bussell  of  Elillowen,  C.J.,  and  |        Nov.  26. 
lindley  and  A.  L.  Smith,  L.J  J.)      ) 

In  re  Stbphbnson. 
Donaldson  v.  Bahbeb.  (a.) 

Will — Construction — Latent  ambiguity,  \ 

A  ti'stdtor  by  his  will  devised  and  bequeathed  hii 
residuary  estate  *'  unto  the  children  of  the  decetxsed  sm 
{named  JJamber)  of  my  father's  sifter,  share  cmd  shan 
alike,"  The  sister  had  three  sons  who  predeceased  tk 
testator,  all  of  whom  left  children. 

Field  {reversing  Kekewich,  J.),  that  the  gift  loos  vom 
for  uncertainty. 

Hare  v  Cartridge,  13  Sim,  165,  commented  on  aw^ 
distinguished. 

Appeal  of  the  defendant,  F.  Freshney,  repr< 
sentiDg  the  next-of-kin  of  the  testator,  from  Keha 
wich,  J. 

By  his  will  dated  the  23rd  of  March,  1896,  the  te 
tator,  Bobert  Stephenson,  appointed    the    plainti 

(a.)  Reported  by  W.  Shalloross  Godd.vko,  fisn, 

Barriotni-ut-Law.  ' 
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Ik  be  Stbfhbnbon. 


CoTJBT  OP  Appeal. 


Heniy  Donaldson,  his  sole  exeoutor,  and,  after 
ocrtain  pecuniary  and  spedfio  beqnests,  he  proceeded 
•I Mows:  "And  as  to  all  the  rest,  residue,  and 
nmiinder  of  my  real  and  personal  estate  I  give, 
devise,  and  bequeath  the  same  unto  the  ohildreu  of 
the  deoessed  son  (named  Bamber)  of  my  father's 
ntflr,  share  and  share  alike." 

The  testator's  paternal  aunt,  Rebecca  Stephenson, 
Denied  William  Bamber,  and  had  issue  four  sons, 
one  of  whom  died  young,  and  the  other  three  had 
ell  msnied  and  had  families.  They  all  predeceased 
the  testator,  and  the  question  arose  whether  the 
cfaildreD  of  any  one  or  of  all  of  them  were  entitled  to 
the  residaary  estate,  or  whether  there  was  an 
mtestaey. 

Kekewioh,  J.,  held  that  the  children  of  the  three 
deceased  sons  named  Bamber  of  the  testator's  father's 
uter  living  at  the  date  of  the  testator's  will  and  at 
bii  death  were  entitled  in  equal  shares  per  capita  as 
tenants  in  common. 

Tbe  next-of-Un  (who  were  entitled  in  the  event  of 
•n  inteBtaoy)  appealed. 

WarringUmy  Q.C,  and  Oeorge  Cave^  for  the  appel- 
Ittts.— Where  there  are  two  descriptions,  and  one  is 
cMstial  and  the  other  descnptive,  the  court  has 
rejected  the  stated  numeral.  Here  it  is  impossible  to 
Atfr'ngnish  between  the  sons,  and  the  court  cannot 
Kid  the  plural  for  the  singular  number.  It  follows 
that  the  testator  died  intestate  as  to  his  residuary 
eitate. 

Bramw^  Davis,  Q.^.,and  W.  F.  TFe&ster,  for  the 
le^tees. — ^Where  there  is  an  obvious  mistake  in  the 
nofflber  on  the  face  of  the  will  the  court  will  rectify 
it:  £«v.  Pain,  4  Hare  249;  Hare  v.  Cartridge,  13 
Sim.  165.  [LnTDLET,  L.J. — ^The  decision  in  Hare  v. 
f^Qsiridge  seems  opposed  to  all  the  other  authorities 
OB  the  sabject.]  Here  there  are  three  persons  who 
•GCQiately  answer  the  description.  There  is  an 
ci)aiTocation,  and  evidence  of  intention  is  admissible  : 
'krveg  v.  Hihhert,  19  Ves.  125 ;  N^ewman  v.  Piercey, 
i^  W.  B.  37,  4  Gh.  D.  41 ;  Daniell  ▼.  Daniell,  3  De 
6.  ft  6m.  337;  McKechnie  v.  Vaughan,  21  W.  E.  399, 
L.  fi.  15  Bq.  289 ;  Harrison  v.  Harrison,  1  Buss.  & 
My.  71.     ^ 

Ihej  also  referred  to  Mellor  v.  Daintree,  33  Ch.  D. 
I^,  35  W.  R.  Dig.  223,  and  Jarman  on  Wills,  dth 
<  n.,  p.  1048. 

Warringion^  Q.C.,  in  reply. — ^The  true  principle  is, 
if  irom  the  will  an  indication  can  be  got  of  the 
iatcntionof  the  testator  to  benefit  a  particular  class, 
bet  a  mastake  has  been  made  in  the  number  of  the 
<^  then  the  number  may  be  disregarded  and  the 
gift  will  go  to  tiie  class  ;  but  that  is  not  this  case. 
Tboe  is  no  case  where  son  has  been  altered  to  sons. 
Ihoe  is  no  obfvious  mistake  here,  and  the  court  will 
MinterfiBro. 

,  Lmd  Birsssix  op  Killowen,  C.J.— -The  question 
B  this  case  is  whether  the  residuary  gift  in  the  will 
rf  the  testator,  BobOTt  Stephenson,  dated  the  23rd  of 
Keich,  1896,  is  effective  or  void  for  uncertainty.  If 
tisctive  according  to  tiie  construction  sought  to  be 
placed  upon  it  by  the  respondent  it  goes  to  the 
ckOdxen  of  esich  of  the  deceased  sons  of  tiie  testator's 
^•thcr^B  sister,  Bebeoca  Bamber,  and  if  void  for  un- 
tfitsiiity  it  goes  for  distribution  according  to  the 
Estate  amongst  the  testator's  next-of-kin.  We  have 
to  deiennine  what  the  testator's  intention  was ;  but 
«e  ate  to  gather  that  intention  from  what  he  has  said 
n  his  wi^  giving  effect  as  far  as  possible  to  each 
void  he  has  need ;  we  are  not  to  make  a  will  for  him 
^toezpceas  his  intention  gathered  from  what  he 
^  ssid«  These  may  be  oases  in  which  the  court  will 
*ippIemflQt  the  evidence  to  be  derived  from  the  terms 


of  the  will  itself  by  extrinsic  evidence  to  throw  light 
upon  the  testator's  intention ;  and  these  cases  mav  be 
described  as  belonging  to  two  classes.  First,  there 
mav  be  evidence  of  surroxmding  circumstances  which 
will  help  the  court  in  view  of  these  extrinsio  facts 
to  come  at  what  the  testator  meant ;  for  instance, 
the  illustration  I  have  already  suggested,  if  in  this 
case  extrinsic  evidence  had  been  forthcoming  to  show 
that  he  knew  that  only  one  son  was  dead,  that  might 
be  a  circumstance  to  be  taken  into  consideration  in 
construing  the  language  of  the  will.  But  that  is 
not  the  case  here.  Another  case  is  that  in  which 
evidence  of  intention  may  be  given;  but  that  is 
limited  as  I  gather  in  tiie  way  pointed  out  by 
Wigram,  Y.O.,  in  the  seventh  proposition  in  his  book 
on  ''Extrinsic  Evidence  in  the  Interpretation  of 
Wills." 

Proposition  6  is :  ''  Where  the  words  of  a  will,  aided 
by  evidence  of  the  material  facts  of  the  case,  are 
insufficient  to  determine  the  testator's  meaning,  no 
evidence  will  be  admissible  to  prove  what  the  testator 
intended,  and  the  will  (except  in  certain  special 
cases)  will  be  void  for  uncertainty. ' '  And  proposition 
7  is:  ''Notwithstanding  the  rule  of  law,  which 
makes  a  will  void  for  uncertainty,  where  the  words, 
aided  by  evidence  of  the  material  facts  of  the  case, 
are  insufficient  to  determine  the  testator's  meaning — 
courts  of  law,  in  certain  special  cases,  admit  extrinsic 
evidence  of  intention  to  make  certain  the  person  or 
thing  intended,  where  the  description  in  the  will  is 
insufficient  for  the  purpose." 

In  my  judgment  the  facts  in  this  case  do  not  bring 
it  withm  the  principle  enunciated  in  that  proposition. 
These  are  the  facts.  After  some  other  dispositions 
the  testator  proceeds:  "And  as  to  all  the  rest, 
residue,  and  remainder  of  my  real  and  personal  estate 
I  give,  devise,  and  bequeath  the  same  unto  the 
children  of  the  deceased  son  (nsuned  Bamber)  of  my 
father's  sister,  share  and  share  alike."  That  is  to  say, 
he  bequeaths  his  residue  to  the  children  of  a  deceased 
cousin  of  his  own.  What  does  that  mean?  As  a 
matter  of  fact  at  the  time  when  the  will  was  made 
there  were  three  deceased  sons  of  his  father's  sister, 
and  the  evidence  establishes  the  fact  that  he  was 
aware  that  there  were  three.  How  is  it  to  be  con- 
strued ?  Kekewioh,  J.,  has  construed  it  in  a  very 
singular  way.  He  has  first  of  all  transposed  the 
wo^s  "named  Bamber,"  the  qualification  of  the 
"deceased  son,"  and  made  them  the  qualtfication  of 
the  "children"  so  as  to  make  it  "children  named 
Bamber  "  ;  and  then  he  has  proceeded  to  change  the 
word  "son  "  into  "sons"  so  that  it  will  read  "the 
duldren  named  Bamber  of  the  deceased  sons." 

In  my  judgment  that  is  making  a  new  will.  On 
the  face  of  it  there  is  no  apparent  ambiguity  at  eJl. 
The  ambiguity  arises  when  it  is  sought  to  apply  the 
language  to  the  facts. 

^ere  were  three  deceased  sons,  each  of  whom  had 
chndren,  and  the  question  is  whether  this  can  be 
supported  as  a  gift  to  the  children  of  all  the  sons.  I 
thuuc  it  cannot.  The  cases  have  gone  a  very  long 
way,  and  have  been  so  long  established  that  they 
cannot  be  now  disturbed ;  but  I  think  they  have 
gone  as  far  as  is  desirable,  and  I  am  not  disposed  to 
extend  them  any  further.  It  is  said  that  this  case  is 
within  the  principle  of  a  number  of  cases,  which 
establish  the  proposition  that  wherever  there  is  an 
enumeration  of  persons  who  are  to  be  benefited,  and 
that  enumeration  is  wrong  in  fact,  the  court  can 
eliminate  the  number.  In  my  opinion  that  is  stating 
the  rule  much  too  widely.  It  must  be  limited  to 
cases  where  the  court  as  a  matter  of  construction 
arrives  at  the  conclusion  that  the  testator  intended  a 
certain  dass  to  be  benefited.  If  there  has  becm  an 
I  incorrect  enuineration  of  the  persons  composing  that 
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olass,  the  court  can  reject  it.  The  proposition  goes 
no  farther  than  that.  That  is  not  this  case.  If  this 
had  been  a  devise  and  bequest  to  the  **  son  of  my 
father's  sister,"  if  there  had  been  three  sons  living  at 
the  time  of  the  will  so  made,  and  in  the  absence  of 
extrinsic  evidence — although  I  do  not  suggest  that 
evidence  would  cure  the  defect — could  the  court  hold 
that  he  meant  the  sister's  **  sons  "  ?  The  court  would 
be  bound  to  say  that  it  was  uncertain  and  void. 
Further,  it  is  said  that  there  is  one  case  which  is  in 
point  here:  Hare  v.  Cartridge,  1  do  not  stop  to 
point  out  that  text-book  writers  in  referring  to  this 
case  have  appended  to  it  the  observation  that  the 
current  of  authority  is  against  it.  It  is  true  that  it 
cannot  be  treated  as  overruled.  Therefore  I  will 
proceed  to  an  examination  of  that  case.  The  testator  in 
that  case  bequeathed  his  residue  to  his  first  cousins,  the 
children  of  his  father's  brother  of  the  name  of  Cartridge. 
It  turned  out  in  fact  that  there  were  two  brothers, 
and  not  only  one  brother.  The  court  came  to  the 
conclusion  that,  seeing  there  was  a  manifest  intention 
in  the  first  part  of  the  will  to  leave  the  property  to 
his  first  cousins,  it  would  be  right  to  read  it  as  a  gift 
to  his  first  cousins  bearing  the  name  of  Cartridge. 
I  think  that  was  a  strong  thing  to  do.  I  do  not 
think  I  should  have  concurred  in  that  decision,  bat 
there  was  a  clear  intention  to  benefit  a  dass,  and  that 
is  enough  to  show  that  it  was  essentially  a  different 
case  from  the  present  one.  This  is  a  case  in  which 
the  court  cannot  say  there  is  no  uncertainty.  There 
is  uncertainty  which  cannot  be  removed  by  any 
legal  evidence;  the  result  is  that  the  bequest  is 
void  for  uncertainty,  and  must  go  to  the  next-of- 
kin. 

Lindley,  L.  J. — I  am  of  the  same  opinion.  When 
we  look  at  the  will  and  the  facts  we  see  the  difficulty 
of  arriving  at  any  conclusion  as  to  what  the  testator 
really  meant.  [His  lordship  read  the  residuary 
bequest,  and  continued: — J  There  were  three 
deceased  sons  by  name  Bamber,  and  we  are  asked  to 
say  that  the  bequest  ought  to  be  read  as  a  bequest  of 
the  residue  to  the  children  of  all  three  sons.  That 
would  be  an  uncommonly  strong  thing  to  do.  The 
evidence  does  not  warrant  us  to  say  he  meant  one 
son  more  than  another.  Parol  evidence  would  be 
admissible  for  that.  We  are  asked  to  say  that  the 
deceased  son  means  all  the  deceased  sons.  How  can 
that  result  be  arrived  atP  It  cannot  be  by  any 
process  of  common-sense.  If  it  can  be  arrived  at  at 
all  it  is  only  by  compulsion  of  the  authorities.  Let 
us  see  how  far  they  drive  us  to  that  conclusion. 
They  only  hold  that  under  such  circumstances  as  I 
am  about  to  suppose  the  court  may  eliminate  an 
inaccurate  enumeration  if  there  is  otherwise  a  clear 
gift  to  a  class.  That  is,  that  if  the  court  comes  to 
the  conclusion  upon  the  true  construction  of  the  will 
that  the  testator  intends  the  gift  for  the  benefit  of 
the  whole  of  the  dass,  you  are  not  to  defeat  that 
intention  because  he  has  made  a  mistake  in  the 
number ;  you  may  reject  the  inaccurate  enumeration. 
If  you  reject  the  inaccurate  enumeration  here,  there 
is  nothing  left  We  are  asked  to  put  in  something, 
and  to  say  that — ^there  being  no  inaccurate  enumera- 
tion—to say  that  the  bequest  of  the  children  of 
«  the  "  son  means  a  bequest  to  the  children  of  three 
sons.  There  is  no  manifest  gift  to  a  whole  class,  and 
we  cannot  do  it.  In  Hare  v.  Cartridge  there  was 
language  which  assisted  the  court  in  coming  to  the 
conclusion  at  which  it  arrived,  but  we  have  no  such 
words  here.  If  we  had  here  the  words  **  to  my 
cousins,"  Hare  v.  Cartridge  mi^ht  be  in  point, 
though  I  do  not  say  whether  it  is  right  or  wrong, 
but  as  it  is  we  do  not  come  within  its  authority. 
Eekewich,  J.,  has  fallen  into  the  error  of  attaching 


the  words  "named  Bamber"  to  the  wrong  ante- 
cedent. 

A.  L.  Smith,  L.J. — ^The  only  question  before  us  is 
whether  this  bequest  is  void  for  uncertainty.  [His 
lordship  read  it,  and  proceeded : — 2  To  whom  did 
the  residuary  estate  go  ?  If  there  had  been  one  son 
it  would  go  to  his  children ;  but  there  were  three 
sons.  I  answer  the  question  by  saying  that  it  is  im- 
possible to  say  to  whom  it  is  to  go.  The  testator  has 
not  said  to  whom  it  is  to  go,  and  why  should  the 
court  say  so  for  him  ?  It  is  said  that  where  there  is 
a  gift  to  a  class,  and  the  class  is  wrongly  numbered — 
for  instance,  if  five  is  put  for  six  or  eight  for  nine — that, 
inasmuch  as  it  is  the  intention  of  the  testator  to 
benefit  the  class  as  a  whole,  the  court  wiU  reject  the 
number  and  allow  the  whole  class  to  share  the 
bequest.  I  think,  on  the  cases,  that  there  is  such  a 
rule,  and  it  appears  to  me  that  in  Newman  v. 
Piercey  Sir  G.  Jessel,  M.B.,  pointed  out  that  the  rule 
that  the  court  strikes  out  an  inaccurate  number  is 
limited  to  cases  where  the  testator  makes  the  bequest 
to  all  the  class.  All  these  cases  are  in  reality  cases  of 
striking  out  something  from  a  will,  but  here  we  are 
not  asked  to  strike  out  anything,  but  to  say  that 
when  he  devised  and  bequeathed  his  residue  to  the 
children  of  the  deceased  son  he  meant  to  say  the 
children  of  the  deceased  sons,  who  happen  to  be 
three.  I  cannot  find  anything  to  authorize  us  to  add 
anything  to  the  will.  There  are  cases  which  authorize 
striking  out.  I  think  that  this  bequest  is  void  for 
uncertainty,  and  that  Kekewich,  J.,  was  wrong  in 
holding  that  he  could  make  a  will  and  say  what  the 
testator  meant. 

Appeal  allowed. 

Solicitors,  Bridges^  SawteU,  ffeywood,  <k  Co,  ;  PurHs 
(fc  Co, 


Prom  Chan.  Div.  ) 

(Lindley,  Lopes,    >  July  24,  25 ;  Not.  6. 

andEigbyiL.JJ.)) 

Pitt  Pitts  v.  Geobob  &  Co.  (o.) 

Copyright — Work  first  published  abroad — Copies  laio^ 
fuVy  printed  in  country  where  work  first  published — 
Importation  into  United  Kingdom  for  sale  or  hire — 
Copyright  Act,  1842  (5  cfe  6  Vict,  c,  45),  ss.  2, 
16,  n-^fntermUional  Copyright  Act,  1844  (7  <fe  8 
Vict,  c,  12),  %8.  2,  8,  10. 

Section  10  of  the  International  Copyright  Act,  1844, 
does  not  prohibit  tJie  importation  into  the  United  King^ 
dom  for  sale  or  hire  of  copies  of  a  copyright  work  lato^ 
fully  printed  in  the  country  where  the  work  was  first 
published.     That  section,  however,  is  not  a  complete  oode 
on  the  subject ;  and  sections  15  and  11  of  the  Copyright 
Act,  1842,  read  together  with  section  3  of  the  Act   of 
1844,  do  prohibit  such  importation,  unless  it  take  pUM.re 
with  the  authority  of  the  owner  of  the  copyright,      The 
owner  of  the  English  copyright  in  a  German  piece  of 
music  is  therefore  entitled  to  an  injunction  to  restrain  the 
importation  into  this  country,  for  sale  or  hire,  of  copies 
lawfully  printed  in  Germany, 

Decision  of  Kekewich,  J.,   reversed  (Lopes,    L.J'., 
dissenting). 

Appeal  from  Kekewich,  J. 

The  Euglish  copyright  in  La  Fileuse,  a  pieoe  ol 
music  by  the  well-known  composer,  Joachim  Riiff, 
had  been  assigned  to  the  plaintiff.  La  Fileuse  ^svaa 
first  printed  and  published  at  Leipzig  in  1870,  &iL<i. 

(a.)  Eepoitod  by  R.   C.   Mackenzie,   Esq.,    Bar- 
riater-.tL-Luw. 
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waa  then  offered  for  sale  at  Leipzig  and  other  places 
on  the  Gontment.  In  October,  1875,  the  defendant 
imported  into  England,  for  sale  here,  fourteen  copies, 
lawfully  printed  at  Leipzig,  which  he  had  bought  at 
Brnaaela.  The  plaintiff  thereupon  commenced  an 
action  against  the  defendant,  claiming  damages  and 
an  injunction.  Kekewich,  J.,  dismissed  the  action, 
and  the  plaintiff  appealed* 

CoseM'Hardy,  Q.C,  and  Ingpen,  for  the  appeal, 
lefened  to  the  International  Copyright  Act,  1844, 
IB.  2, 3, 10,  and  to  the  Copyright  Act,  1842,  ss.  15,  17. 
"Unlawfully  printing"  means  printing  without  the 
eonaent  in  writing  of  the  proprietor,  [lliey  were 
itqpped.] 

I  SmOUm,  for  the  defendant. — Section  10  of  the  Act 
of  1844  is  a  complete  code  on  tiie  subject  of  the 
importation  of  books,  &c.,  first  published  abroad.  If 
section  15  of  the  Act  of  1842  is  to  be  construed  as  is 
argnedon  the  other  side,  section  17  is  superfluous. 
Bastion  15  applies  to  books  printed  in  the  British 
dominions,  section  17  to  those  printed  elsewhere. 

He  also  referred  to  49  &  50  Vict.  c.  33,  s.  2,  sub- 
netaon  3 ;  section  4  ;  Hanfstaengl  v.  American  Tobacco 
ft>.,  43  W.  E.  261,  [1896]  1  Q.  B.  347. 

OoaeM-Hardy^  Q,0.,  replied. 

Our,  adv,  vuU, 

KoT.  6. — liUmLSY,  L.J.,  read  the  following  judg- 
aeot:  The  plaintiff  is  the  assignee  of  the  llnglish 
oopytight  in  a  German  piece  of  music,  published  at 
I^pag;  and  he  seeks  to  restraui  the  defendant  from 
mtportiog  into  this  country  for  sale  here  copies  of 
^  piece  of  music  lawfully  printed  in  Leipzig,  and 
iold  to  the  defendant  in  Brussels.  The  title  of  the 
plaintiff  is  admitted ;  and  it  is  conceded  that  although 
be  has  not  registered  his  assignment  that  circumstance 
is  inunaierial,  having  regard  to  the  Internationa 
CopTright  Act,  1886,  and  to  the  decision  in  ffan/- 
Aiigl  V.  American  Tobacco  Co.,  43  W.  B.  261, 
[1895]  1  a  B.  347.  It  is  further  conceded  that  the 
qnertion  turns  on  the  statutes  relating  to  copyright 
in  books,  and  not  on  the  statutes  relating  to  Uie  per- 
focmaiice  of  musical  compositions  or  dramatic  pieces. 
Kekewich,  J.,  decided  that  the  defendant  was  not 
infringing  the  plaintiffis'  rights;  and  from  that 
deoaon  the  plaintiff  has  app^ed. 

The  case  turns  on  the  true  construction  of  sections 
2, 11,  13,  15,  and  17  of  the  Copyright  Act,  1842  (5 
A6Yict  c.  45),  and  of  sections  2,  3,  and  10  of  the 
Iitemational  Copyright  Act,  1844  (7  &  8  Vict.  c.  12). 
Die  Copyright  Act,  1842,  has  no  reference  to  copy- 
nght  in  foreign  works  under  any  International  Copy- 
i^ht  Act.  It  contains,  however,  two  sections  for  the 
protection  of  copyright  in  other  books — viz.,  sections 
Id  and  17.  Section  15  gives  a  remedy  by  action  on 
^  case  for  (1)  Printing  in  any  part  of  the  British 
dooinions  for  sale  or  exportation  any  book  in  which 
^Mce  ia  copyright,  without  the  consent  in  writing  of 
tfce  proprietor  of  the  copyright ;  (2)  importing  for 
Mle  or  hire  any  such  book  so  unlawfully  printed ;  (3) 
aeDinff,  publiamng,  or  exposing  for  sale  or  hire  any 
nek  book  known  to  have  been  so  unlawfully  printed 
ft  imported ;  (4)  possessing  for  sale  or  hire  any  such 
book  known  to  have  been  so  unlawfully  printed  or 
nsported.  The  section  is  so  worded  as  apparently 
«A  to  hit  the  importation  of  copies  printed  in  foreign 
countries.  This  result  is  due  to  the  use  of  the  ex- 
pieaaioiis  **  such  book"  and  "  so  having  been  unlaw- 
nillv  printed,"  which  occur  after  the  clause  which 
prokifaitB  printing.  I  understand  these  expressions 
to  mean  as  follows :  '*  Such  book  "  means  any  book 
a  which  there  is  copyright  under  the  Act.  **  So 
having  been  imlawfully  printed"  means  printed  in 
i^^  part   of    the   British  dominions   without   the 


written  consent  of  the  proprietor  of  the  copyright. 
Section  17,  however,  goes  further  as  regards  the 
importation  of  printed  books  first  composed  or 
written  or  printed  and  published  in  the  United 
Kingdom.  If  there  is  copyright  in  such  books,  the 
importation  of  copies  into  any  part  of  the  British 
dominions  for  sale  or  hire,  except  by  the  proprietor 
of  the  copyright,  or  by  someone  authorized  by  him, 
is  absolutdy  pronibited  wherever  such  copies  may  be 

Srinted,  and  all  such  copies  may  be  seized  and 
estroyed  by  the  officers  of  Customs  or  Excise. 
Penalties,  moreover,  are  inflicted  on  the  importers,  on 
persons  who  sell,  publish,  expose  for  sale,  or  let  for 
Lire  copies  known  by  them  to  have  been  unlawfully 
imported.  This  section,  however,  is  confined  entirely 
to  printed  books  first  composed  or  written,  or  printed 
and  published,  in  the  Umted  Kingdom.  It  does  not 
apply  to  ol^er  books.  Neither  of  these  sections 
prohibits  importation  for  private  use,  but  only 
miportation  for  sale  or  hire ;  neither  of  tliem,  more- 
over, is  framed  with  a  view  to  protect  copyright  in 
books  first  published  in  foreign  countries,  nor  would 
the  language  of  these  sections  be  applicable  to  such 
books  unless  made  so  by  some  other  statute. 
Neither  of  these  sections,  moreover,  alludes  to  any 
remedy  by  way  of  injimction.  But,  having  regard 
to  weU-settied  principles  of  courts  of  equi^,  there 
can  be  no  doubt  that  an  injunction  would  be  granted 
to  protect  the  owner  of  copyright  conferred  by  the 
Act,  and  to  restrain  an  infringement  of  either 
section. 

I  pass  now  to  the  International  Copyri^^ht  Act, 
1844  (7  &  8  Yiot  o.  12).  The  statute  replaced  an 
earlier  International  Cop3rright  Act  of  1838  (1  &  2 
Vict.  c.  59),  which  was  found  insufficient  for  the 
purpose  of  enabling  the  Crown  to  confer  on  the 
authors  of  works  firat  published  in  foreign  countries 
copyright  to  the  same  extent,  and  with  the  same 
remedies  for  infringements,  as  the  authors  of  works 
first  published  in  this  country  enjoyed  under  our  own 
Copyright  Acts.  The  preamble  of  the  Act  of  1844 
alludes  to  the  defect,  and  its  main  object  is  to  remedy 
it.  Accordingly  section  2  enables  the  Crown  to  confer 
on  the  authors  of  books  first  published  in  foreign 
countries  the  privilege  of  copyright  therein;  and 
section  3  enacts  that  persons  on  whom  such  privilege 
is  conferred  shall  be  entitied  to  the  benefit  of  the  Act 
of  5  &  6  Yict.  c.  45,  in  the  same  manner  as  if  such 
books  had  been  first  published  in  the  United  King- 
dom. The  language  of  this  section  is  very  impor- 
tant. It  enacts  **  that,  in  case  any  such  order  " — i.e*, 
Order  in  Council—''  shall  apply  to  books,  all  and 
singular,  the  enactment  of  the  scud  Copyright 
Amendment  Act,  and  of  any  other  Act  for  the  time 
being  in  force  with  relation  to  the  copyright  in  books 
first  published  in  this  country  shall,  from  and  after 
the  time  so  to  be  specified  in  that  behalf  in  such 
order,  and  subject  to  such  limitation  as  to  the  duration 
of  the  copyright  as  shiJl  be  therein  contained,  apply  and 
be  in  force  in  respect  to  the  books  to  whion  such 
order  shall  extend  and  which  sh^l  have  been  regis- 
tered as  hereinafter  is  provided,  in  such  and  the  same 
manner  as  if  such  books  were  first  published  in  the 
United  Kingdom " ;  subject  to  certain  exceptions, 
which  are  not  material.  This  section,  unless  con- 
trolled by  section  10,  requires  the  court,  in  effect,  and 
so  far  as  possible,  to  apply  sections  15  and  17  of  5 
&  6  Yict.  c.  45  to  books  first  published  in  foreign 
countries.  But  before  attempting  to  do  this  it  is 
necessary  to  consider  section  10  of  the  Act  of  1844, 
and  to  ascertain  to  what  extent,  if  at  all,  it  modifies 
section  3  or  excludes  the  application  of  section  15  and 
17  of  the  Act  of  5  &  6  Yict.  c  45.  Section  10  enacts 
"  that  all  copies  of  books  wherein  there  shall  be  any 
subsisting  copyright  under  or  by  virtue  of  this  Acty 
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or  of  any  Order  in  Ooonoil  made  in  pursuance  thereof, 
printed  or  reprinted  in  any  foreign  country,  except 
that  in  which  such  books  were  fint  published,  shfdl 
be  and  the  same  are  hereby  absolutely  pro- 
hibited to  be  imported  into  any  part  of  the  British 
dominions,  except  by  or  with  the  consent  of  the 
registered  proprietor  of  the  copyright  thereof,  or 
his  agent  authorized  in  writing,  and  if  imported 
contrary  to  this  prohibition  the  same  and  the 
importers  thereof  shall  be  subject  to  the  enactments 
in  force  relating  to  goods  prohibited  to  be  imported 
by  any  Act  relating  to  the  Customs,  and  as  respects 
any  such  copies  so  prohibited  to  be  imported,  and 
also  as  respects  any  copies  unlawfully  printed  in  any 
place  whatsoever,  of  any  books  wherein  there  shall  bie 
any  subsisting  copyright  as  aforesaid,  any  person 
who  shall  in  any  part  of  the  British  dominions  import 
such  prohibited  or  unlawfully  printed  copies,  or  who, 
knowing  such  copies  to  be  so  unlawfully  imported  or 
unlawfully  printed,  shall  sell,  publish,  or  expose  for 
sale  or  hire,  or  shall  cause  to  be  sold,  published,  or 
exposed  for  sale  or  hire,  or  have  in  his  possession  for 
sale  or  hire,  any  such  copies  so  unlawfully  imported 
or  unlawfully  printed,  such  offender  shall  be  liable  to 
a  special  action  on  the  case  at  the  suit  of  the 
proprietor  of  such  copyright,  to  be  brought  and 
prosecuted  in  the  same  courts  and  in  the  same  manner 
and  with  the  like  restrictions  upon  the  proceedings  of 
the  defendant  as  are  respectively  prescribed  in  the 
said  Copyright  Amendment  Act  with  relation  to 
actions  thereby  authorized  to  be  brought  by  pro- 
prietors of  copyright  against  persons  importing  or 
selling  books  unlawfully  printed  in  the  British 
dominions.'' 

It  will  be  observed  that  the  section  expressly 
excepts  from  its  operation  the  importation  of  copies 
made  in  the  countiy  in  which  the  copyright  book  was 
first  published.  This  exception  is  quite  new,  and  the 
reason  for  it  is  not  stated.  Moreover,  the  express 
prohibition  against  importation  does  not  extend  to 
copies  printed  in  any  part  of  the  British  dominions. 
Such  copies  are,  however,  included  in  the  second  part 
of  the  section,  which  gives  a  remedy  by  action  in 
respect  of  the  importation  of  books  unlawfully  printed 
anywhere.  The  consequence  appears  to  be  that  the 
Ciutom  House  officers  cannot,  under  section  10,  seize 
any  copies  of  a  foreign  book  in  which  there  is  copy- 
right under  the  Act  of  1844,  unless  such  copies  have 
been  printed  in  some  foreign  country  other  than  that 
in  wmch  the  book  was  first  printed.  Copies  printed 
in  that  country  or  in  any  part  of  the  British 
dominions  cannot  be  so  seized  imder  the  section 
in  question.  The  reason  for  this  is  difficult  to 
discover.  The  power  of  seizing  copies  wrongfully 
imported  for  sale  or  hire,  under  section  17  of  5  and  6 
Vict.  c.  45,  extends  to  copies  printed  anywhere 
abroad.  Again,  in  framing  section  10,  the  Legisla- 
ture in  prohibitinK  importation  has  drawn  no  dis- 
tinction between  miportation  for  sale  or  hire  and 
importation  for  other  purposes.  The  distinction 
drawn  is  between  importation  with  the  consent  of 
the  proprietor  of  the  copyright  and  importation 
without  such  consent  This  was,  no  doubt,  deemed 
an  improvement.  But  why  section  10  was  framed  as 
it  is,  and  why,  if  intended  to  qualify  and  cut  down 
the  effect  of  section  8,  those  two  sections  should  be 
left  as  they  are,  I  confess  I  am  unable  to  discover. 
But,  however  difficult  it  may  be  to  account  for  the 
language  in  which  section  10  is  expressed,  it  is  not 
difficult  to  interpret  that  language  as  it  stands. 
Beading  it  in  its  plain,  literal  sense,  the  present  case 
is  expressly  excepted  from  the  operation  of  the  section, 
for  the  importation  complained  of  is  of  copies  not 
only  printed,  but  also  lawfully  printed,  in  the 
oountxy  in  which  the  copyright  work  was  first  pub- 


lished.   So  that  the  present  case  is  not  covered  either 
by  the  first  part  of  the   section,   which    prohibits 
importation,  or  by  the  second  part,  which  gives  a 
remedy  by  action.    We  are  thus  thrown  back  on  sec- 
tions 15  and  17  of  5  &  6  Vict.  c.  45,  with  a  direction 
(see  section  3  of  the  Act  of  1844)  to  apply  them  to  a 
case  to  which  their  language  is  apparency  inapplic- 
able, and  with  a  statement  (see  the  preamble)  that  the 
object  is  to  confer  on  the  owners  of  copyright  in 
foreign  works  greater  rights  than  could  nave  been 
conferred  upon  them  under  the  earlier  International 
Copyright  Act,  and  similar  in  all  respects  to  those 
enjoyed  by  British  authors.    The  work  here  in  ques- 
tion must  be  deemed  to  have  been  first  published  in 
this  country,  and  the  plaintiff  must  be  treated  as  if 
he  were  the  owner  of  the  copyright  in  this  country  in 
such  work.      Section  3  of  the  Act  of  1844  clearly 
requires   these  assumptions  to  be  made.     Section  3 
does  not  say   <*  first  printed  and  pubUshed";  but  I 
do  not  attach  any  importance  to  this  verbal  criticism. 
To  attribute  importance  to  it  would  nullify  section 
3.      I  take  ''published"  in    section   3  to    include 
printing  for  publication.    These  assumptions  appear 
to  me  necessarily  to  involve  as  consequences  that  the 
expressions ''such  book"  and  "so  having  been  un- 
lawfully printed,"  which  occur  in  sections  15  and  17 
of    5  &    6    Yict.   c.    45,    must  be    applied  to  the 
work,    the    copyright    in   which   belongs    to    the 
plaintiff. 

I  have  already  pointed  out  that  this  could  not  be 
their  meaning  in  tlie  statute  5  &  6  Vict,  c.  45.  Ev^en 
if  section  15  cannot  be  held  to  apply,  owing  to  its 
language  being  restricted  to  printing  in  the  British 
dominions,  section  17  can,  for,  as  already  pointed 
out,  its  scope  is  wider.  To  hold  that  neither  section 
applies  is  to  hold  that  section  3  of  the  Act  of  1844  is 
absolutely  nugatory,  and  in  obedience  to  this  section 
the  difficulties  in  applying  sections  15  and  17  of  5  &  6 
Yict.  c.  45  to  this  case  must  be  got  over.  The 
alternative  is  to  hold  that  the  plaintiff  has  no  remedy 
for  a  manifest  injury,  and  that  Parliament  failed  in. 
1844  to  give  effect  to  its  declared  intention. 

Mr.  ^rutton,  in  his  very  able  argument,  almost 
persuaded  me  that  this  was  so.    His  contention  i^&s 
that  section  10  was  intended  to  be  a  code  containing 
a  complete  enumeration  of  the  remedies  available  f  oir 
an  inningement  of  copyright  in  foreign  works,  mi<± 
that  it'  was  inconsLstent  with  sections  15  and  17  of  d 
&  6  Vict.  c.  45,  if  applied  to  such  copyright.       X 
confess  I  was  much  struck  with  this  contention ;   bix^ 
I  cannot  adopt  it.      Section  10  is  certainly  not     sk 
complete  code,  for  in  the  face  of  section  3  it  cazukot^ 
be  regarded  as  impliedly  depriving  the  proprietors   €>t 
copyright  under  the  Act  of  1844  of  any  of  the  ri^bits 
which  that  section  and  the  statute  there  referred  to 
confer  upon  them.    The  truth  is  that,  when  closol  jr 
examined,  section  10  will  be  found  not  to  cover  tJ[i.o 
whole  ground  covered  by  section  3  and  the  inoor*^ 
Derated  sections  15  and  17  of  5  &  6  Vict.  o.    -&o. 
What,  then,  is  the  true  inference  from  the  expr^i^^ 
exception  in  section  10  ?    Is  it  to  be  inferred  that  tbo 
foreigner  entitied  to  copyright  in  this  country  is  littl^Xe 
to  have  that  copyright  infringed  by  an  importexr    c»£ 
books  printed  in  his  own  country ;  or  is  the  inf erQs^<«^ 
to  be  that,  as  regards  such  books,  he  is  entitied  to  t^^ 
same  protection  as  a  British  author  would  have  ok^^^^ 
the  Act  of  1842  ?    The  latter  inference  is  most^     ^^^ 
accordance  with  legal  principles  and  good  sense,   c^xftd 
is  the  only  inference  which  is  consistent  with     "U^^ 

Preamble  and  section  3  of  the  Act  of  1844.  If  t^c 
efendant's  contention  were  correct,  it  would  iollo^g 
that  a  foreign  author  could  asdgn  his  English  <>OYy^^ 
right  and  import  and  sell  copies  of  his  work  hQ(r<^  'j^ 
competition  with  his  own  assignee,  unless  preve^^^^^ 
from  BO  doing  by  express  agreement.    Saoh  s   s^^p^rf 
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of  our  law  would  not  be  very  creditable,  and  I  am 
pad  to  find  that  the  court  is  not  driven  to  hold  the 
law  to  be  80  nnsatisf actoiy,  nor  to  hold  that,  owing 
to  a  blunder  in  draftmg,  the  Legislature  has 
coiupicaonBly  failed  to  attcu^  its  declared  and  mani- 
fest object.  One  other  point  was  urged  which 
requires  notice.  The  defendant  is  the  purchaser  of 
the  books  he  has  imported,  and  it  is  contended  that 
he  bas  a  right  to  di^se  of  those  books  as  he  likes, 
without  any  interference  from  the  owner  of  the 
foreign  copyright  or  from  the  plaintiff,  who  claim 
under  bim.  The  right,  however,  of  the  defendant  to 
use  in  this  country  the  books  which  he  has  bought 
abroad  depends  on  the  law  of  this  country,  and  not 
on  the  law  of  the  place  of  sale.  The  copyright  in 
^  country  confers  upon  the  plaintiff  rights  here 
which  DO  contract  of  sale  abroad  by  other  persons  can 
deprive  him  of.  Even  if  the  defendant  had  bought 
his  copies  direct  from  the  proprietor  of  the  foreign 
eopyright,  the  defendant  womd  be  in  no  better 
Dosttion  as  against  the  plaintiff  than  such  proprietor 
oimself ;  and  for  reasons  already  given  he  could  not 
jutify  what  the  defendant  daims  the  right  to  do. 

Hie  appeal  must  be  allowed,  with  costs  here  and 
below.  An  injunction  must  be  granted  to  restrain 
further  importations  for  sale  or  hire  without  the 
eoDcent  of  the  proprietor,  and  there  must  be  an 
inquiry  as  to  the  damages  sustained  by  the  proprietor 
hy  reason  of  the  importation  for  sale  or  hire  of  such 
copies  before  the  date  of  this  judgment. 

LoFSS,  L.J.,  read  the  following  judgment :  It  is 
with  great  diffidence  that  I  differ  from  my  brothers  in 
this  case,  who  are  much  more  familiar  than  I  am  with 
these  Copyright  Acts ;  but  after  careful  consideration 
I  have  arrived  at  the  same  conclusion  as  Kekewich, 
J.,  in  the  court  below.  The  piece  of  music  in 
qoestion  was  first  published  in  Leipzig,  and  the  plain - 
^18  the  assignee  of  the  English  copyright  in  this 
Oenoan  piece  of  music.  Copies  of  the  piece  of  music 
printed  in  Leipzig,  and  sold  to  the  defendant  in 
Brussels,  have  oeen  imported  into  this  country  for 
siJe  here.  The  plaintiff  seeks  to  restrain  the  defen- 
dant from  such  importation.  Whether  he  can  do  so 
depends  upon  certain  provisions  in  the  Copyright 
lets,  which  are  by  no  means  dear.  Sections  15  and 
17  of  5  ft  6  Vict.  c.  45  have  been  relied  on.  I  cannot 
discover  how  the  prohibition  contained  in  section  15 
esD  apply  to  the  importation  of  books  printed  in 
foreign  countries  in  which  an  English  author  has  no 
eopyright.  This  section  applies  to  the  British 
dominions  only.  Nor  can  I  see  now  section  17  applies 
to  a  case  like  the  present.  It  is  directed  against  the 
importation  of  foreign  copies  of  copyright  works  first 
eonipoaed  or  written  or  printed  in  the  u  nited  King- 
dom. This  piece  of  music  was  first  published  in  a 
foreign  country — viz.,  in  Germany.  We  must  now 
look  at  the  7  ft  8  Vict.  o.  12,  and  the  important  sec- 
tioQ  IS  section  10.  This  section  deals  with  copies  of 
bodb  ("  book  "  by  the  interpretation  section  including 
ibeets  of  music),  wherein  there  shall  be  any  copy- 
z^t  sabsisting  under  this  Act  or  any  Order  in 
CoBDcil  made  in  pursuance  thereof,  but  printed  or 
Kprinted  in  any  forei^  country.  If  there  was 
aothing  more,  this  section  would  cover  the  present 
cue;  but  there  occur  in  this  section  these  important 
vords,  "  except  that  in  which  such  books  were  first 
published."  1  am  unable  to  disregard  this  exception, 
vUch,  in  my  judgment,  was  inserted  to  meet  a  case 
fib  the  present.  It  is  said  that  this  exception  is  to 
he  disregarded,  because  of  the  provisions  of  section  3 
of  tike  same  Ajcrt  The  question  is  whether  anything 
in  this  section  is  so  repugnant  as  to  the  exception 
witained  in  section  10  as  to  render  it  inoperative.  I 
ftink  tfasy  may  be  read  together,  seotion  3  dealing 


with  foreign  countries  not  being  countries  where  such 
books  were  first  published,  and  section  10  excepting 
countries  where  the  books  were  first  published.  It  is 
said  that  this  imposes  a  great  hardship  on  the  plain- 
tiff and  assignees  circumstanced  in  the  same  way  as 
the  plcdntiff.  That  may  be  so,  but  we  have  to  con- 
strue the  Acts  of  Parliament,  and  the  plaintiff  might 
have  protected  himself  by  an  express  covenant. 
I  think  the  appeal  ought  to  be  dismissed. 

BiGBY,  L.J.,  read  the  following  judgment:  This 
case  was  argued  only  on  the  construction  of  the  two 
Acts  of  1842  and  1844,  as  modified,  with  reference  to 
registration,  by  section  4  of  the  Act  of  1886.  It  seems 
necessary,  however,  to  refer  to  other  Acts  for  the 
purpose  of  arriving  at  a  dear  view  of  the  whole 
scheme  of  copyright  law  at  any  given  time.  The 
material  sections  of  the  Acts  are  singularly  involved 
in  their  provisions  owing,  no  doubt,  partly  to  the 
difficulty  of  getting  through  Parliament  any  Bill 
extending  the  rights  of  authors,  and  partiy  to  the 
fact  that  provisions  for  the  protection  of  copyright 
were  confused  with  provisions  for  the  protection  of 
revenue,  as  will  hereafter  appear. 

The  Copyright  Amendment  Act  of  1842  (5  ft  6 
Vict.  c.  45),  whether  by  section  15  or  by  section  17, 
provides  oiily  against  importation  for  sale  or  hire. 
A  book  lawfully  printed  abroad  might,  so  far  as  this 
Act  is  concerned,  be  lawfully  imported  by  the  owner 
of  it  for  his  own  private  use,  though  not  for  sale  or 
hire. 

The  statute  of  1709  (8  Anne  c.  19)  gave  copyright 
only  in  Great  Britain,  and  made  no  distinction 
between  copies  imported  for  sale  and  other  copies 
imported.  Section  7  of  the  Act,  however,  provided 
that  nothing  in  the  Act  should  prevent  the  importa- 
tion of  books  in  any  foreign  language  printed  beyond 
the  seas. 

The  distinction  between  importation  for  sale  and 
other  importations  was  in  1735  introduced,  as  I  think 
for  the  £&st  time,  into  an  Act  for  the  protection  of 
copyright  in  engravings  (8  Geo.  2,  c.  13);  but  the 
Act  whidi  seems  to  have  anorded  the  basis  for  section 
17  of  the  Act  of  1842  is  the  Act  of  1739  (12  Geo.  2,  c. 
36).  This  was  not  a  copyright  statute  at  all,  but  a 
revenue  Act  foimded  on  the  consideration  that  the 
duty  on  paper  imported  for  printing  books  exceeded 
the  duty  on  printed  books.  The  statute  was  not 
required  for  tiie  protection  of  copyright  in  books 
which  was  fully  effectuated  as  to  importations  by  the 
statute  of  1709.  The  prohibition  extended  to  books 
in  which  there  was  no  copyright,  if  only  there  had 
been  a  printing  of  them  withm  twent;^  years.  The 
printing  was  m  that  Act  the  very  thinff  aimed  at, 
whilst  in  Copyright  Acts  the  protection  of  the  owner 
of  the  copyright  is  the  important  point.  The  title  to 
copyright  depends  generaUy,  not  upon  first  composi<« 
tion  or  first  printing,  but  after  first  publication  in  the 
United  Kingdom. 

The  International  Copyright  Act  of  1838  (1  &  2 
Yict.  c.  59),  repealed  by  the  Act  of  1844,  by  section  1 
empowered  her  Majesty  by  Order  in  Coun(Sl  to  direct 
that  the  authors  of  books  to  be  published  in  any 
foreign  ooimtry,  or  their  executors,  administrators, 
and  assigns,  should  have  the  sole  liberty  of  printing 
and  reprinting  such  books  within  the  United  !^uig- 
dom  and  every  other  part  of  the  British  dominions. 
Section  8  enacted  that  if  any  person  in  the  United 
Kingdom  or  any  other  part  of  the  British  dominions 
should  print,  reprint,  or  import  for  sale — there  is  no 
doubt  the  word  means  imported  from  a  foreign 
coimtry  for  sale — any  book  to  which  the  Order  in 
CounoU  should  extend  without  the  consent  of  the 
author  or  other  proprietor  of  the  copyright  first  had 
and  obtained  in  wnting,  every  offender  should  be 
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liable  to  a  special  aotion  on  the  case  at  the  suit  of  the 
author  or  other  proprietor  of  the  copyright. 

It  is  manifest  that  the  copyright  here  spoken  of  is 
the  British  International  Copyright,  and  it  is  to  be 
observed  that  importations  nrom  foreign  countries 
may  be  prohibited,  and  that  no  exception  is  made  of 
books  imported  from  the  foreign  country  where  they 
were  first  published.  On  the  other  hand  the  impor- 
tation of  books  otherwise  than  for  sale,  as,  for 
instance,  for  hire  or  for  the  private  use  of  the  importer, 
was  not  struck  at.  The  Copyright  Amendment  Act 
of  1842  (5  &  6  V  rt.  c.  12),  like  the  Act  of  1838, 
extended  the  co^;  ight  to  the  whole  of  the  British 
dominions.  Sectioa  15  of  this  Act  is  in  pari  materid 
with  section  8  of  the  Act  of  1838.  Its  operation  is 
extended  as  to  imports  by  adding  to  tiie  words  *'  for 
sale "  the  words  " or  hire" ;  but  as  to  the  importa- 
tions which  it  is  aimed  against  we  should  expect  to 
find  them  to  be  the  same  in  both  sections,  and  I  have 
been  unable  to  see  any  reason  why  there  should  be 
any  difference  in  this  respect  between  the  two  sec- 
tions. Section  17  of  the  Act,  as  before  suggested 
and  as  a  comparison  of  the  wording  shows,  is 
evidentiy  based  on  section  1  of  the  Act  of  1739, 
adding  to  the  words  ''for  sale"  the  words  ''or 
hire."  Probably  in  both  sections  the  words  "or 
hire "  are  introduced  because  of  the  development  of 
the  circulating  library  system. 

Comparing,  therefore,  the  Act  of  1838  with  that  of 
1842,  the  first-named  Act  authorized  at  least  the  same 
amount  of  protection  from  imported  books  to  be  given 
to  copyright  under  that  Act  wnich  was  ei  ven  to  copy- 
right for  books  first  pubiished  in  the  united  King- 
dom by  the  later  Act,  except  that  importation  for 
hire  was  not  prohibited  by  it. 

Neither  Act  prevented  the  importation  from  foreign 
countries  of  books  for  the  private  use  of  the  import^. 
It  is,  however,  material  to  note  that  by  an  Act  to 
amend  the  laws  relating  to  the  Customs  (5  &  6  Vict, 
c.  47),  which  came  into  operation  a  few  days  after 
the  Copyright  Amendment  Act,  and  must  have  been 
before  J?arliament  whilst  the  last-mentioned  Act  was 
under  consideration,  on  a  recital  in  section  23  great 
abuse  had  prevailed  with  respect  to  the  introduction 
into  this  country  for  private  use  of  works  reprinted 
abroad  to  the  great  injury  to  the  authors  tiiereof  and 
of  others,  it  was  bv  section  24  enacted  that  from  and 
after  the  1st  of  April,  1843,  all  books  wherein  the 
copyright  should  oe  subsisting  first  composed  or 
written  or  printed  in  the  United  KLngdom,  and 
printed  or  reprinted  in  any  other  country,  should  be 
and  the  same  were  thereby  absolutely  prohibited  to 
be,  imported  into  the  United  Kingdom.  It  seems, 
therefore,  that  there  was  no  substantial  departure  as 
to  importations  from  the  policy  of  the  Act  of  1709. 
We  have  tiien  to  approach  the  consideration  of  the 
International  Copyright  Act  of  1844  with  the  know- 
ledge that  provision  was  made  against  importation 
for  sale  or  hire  in  the  Copyright  Amendment  Act  of 
1842,  and  for  absolute  prohibition  of  importations, 
even  for  private  use  in  the  later  Act  of  the  same  ses- 
sion, whilst  the  International  Copyright  Act  of  1838 
was  clearly  imperfect  in  both  respects.  We  should 
expect,  therefore,  that  adequate  though  not  neces- 
sanly  identical  provision  would  be  contained  in  the 
Act  of  1844  with  reference  to  both  subjects ;  and  in 
my  judgment  such  provision  is  made  accordingly 
as  to  books  imported  for  sale  or  hire  by  section  3, 
and  as  to  books  absolutely  prohibited  by  section  10. 

I  proceed  to  deal  with  the  suggested  interpretation 
of  the  Act  of  1844  which  would  make  section  10  a 
complete  code  as  to  importations,  and  exclude  alto- 
gether the  operation  of  sections  15  and  17  of  the  Act 
of  1842.  If  section  10  contains  the  whole  law  on  the 
inbjeoti  it  is  obvious  that  the  proprietor  of  oopyright 


under  this  later  Act  (supposing  him  for  the  moment 
to  be  a  different  person  from  the  owner  of  the  copy- 
right in  the  country  where  the  book  was  first  pub- 
li&ed)  would  be  in  so  much  worse  a  position  than  the 
owner  of  copyright  in  a  book  first  published  in  the 
United  Kingdom  that  the  two  rights  would  be 
essentially  dmerent,  though  the  object  of  the  Acts 
was  to  make  them  as  far  as  possible  the  same. 

Take,  for  instance,  the  case  before  us  of  a  book  first 
published  in  Germany.  The  proprietor  of  copyright 
m  the  British  dominions  would  indeed  have,  as  to  all 
countries  but  Germany,  the  right  of  preventing  im- 
portation for  private  use  in  more  sweeping  terms  than 
those  contained  in  section  24  of  the  Act  5  &  6  Vict. 
0.  47. 

But,  in  exchange  for  this  comparatively  unimport- 
ant advantage,  he  would  have  to  submit  to  an  nn«- 
limited  importation  of  books  lawfully  printed  in  any 
part  of  Germany  itself,  the  country  in  which  it  would 
be  most  likely  tiiat  the  book  would  be  printed  on  a 
Large  scale. 

The  veiT  person  through  whom  he  derived  title 
might,  so  mr  as  the  copyright  law  is  concerned,  im- 
port and  sell  of  many  of  the  books  as  he  could  find  a 
market  for,  or  set  up  circulating  libraries  like  Mudie's 
for  the  diffusion  throughout  her  Majesty's  dominions 
of  the  very  book  as  to  which  he  had  parted  with  oopy- 
right in  those  dominions,  and  what  he  could  do  any 
other  person  could  do  who  got  hold  of  books  lawfully 
printed  in  Germany. 

Under  conditions  of  trade  favourable  to  books  made 
in  Germany  the  copyright  in  the  British  domimoos 
under  the  Act  would  be  absolutely  worthless,  and  the 
benefidal  object  of  the  Act  of  1844  entirely  frustrated. 
This  consideration  affords,  in  my  opinion,  a  Tery 
strong  presumption  against  the  suggested  construc- 
tion wluch  would  make  section  10  of  the  Act  of  1844 
an  entire  code  with  reference  to  importations  from 
abroad.  It  is,  however,  said  that  by  appropriate 
covenants  with  the  owner  of  the  original  oopyright 
the  assignee  may  be  protected.  The  suggestion,  of 
course,  involves  the  assumption  that  the  copyright 
law  itself  has  altogether  failed  to  afford  adequate  pro- 
tection. But  the  possibility  of  actual  protection  being 
given  by  covenants  is  by  no  means  clear.  The  British 
Legislature  is  supposed  to  say  to  every  person  OTery- 
where,  "  Tou  may  import  for  any  purpose  the  books 
to  which  our  British  L[itemationid  Copyright  extends 
if  only  you  go  to  Germany  for  them  and  see  that  they 
are  lawfully  printed  there. 

The  proprietor  of  the  original  copyright  might 
indeed  covenant  not  himself  to  introduce  into  the 
British  dominions  any  of  the  books,  but  how  can  he 
effectually  provide  against  the  acts  of  other  persons. 
He  might  enter  into  a  warranty  that  no  other  peovon 
should  import  books  from  Germany,  so  as  to  render 
himself  li&le  to  any  damages  that  might  ^be  proved 
to  arise ;  but  the  actual  importation  he  would  be  for 
the  most  part  unable  to  prevent.  It  is  by  no  means 
certain  that  in  every  country  to  which  an  Order  in 
Council  may  extend  there  must  be  any  law  proven  ting 
printing  for  exportation  of  copyright  books.  There  is 
no  evidence  of  any  such  law  in  Germany :  it  never 
existed  hero  until  1842. 

It  is  mmecessary,  however,  in  my  judgment,  far- 
ther to  consider  the  construction  of  the  Act,  on.  the 
assimiption  that  it  is  left  open  to  us  to  construe  it  in 
this  manner  if  we  please.  The  preamble  of  the  Act 
makes  it  plain  that  the  repeal  of  the  Act  of  1838  ^wiu 
intended,  not  for  the  purpose  of  limiting,  but  for  the 
purpose  of  increasing  the  powers  of  her  Majesty  as  to 
romedies  for  infringement  of  copyright  under  tlie 
Act,  and  to  make  them  as  effectual  as  those  given  by 
the  existing  law  for  the  protection  of  home  oopTri^Kt. 
This,  in  my  jodgmenty  is  sofi&oient  to  mak^  it  xooam* 
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bent  on  the  oourte  to  construe  the  Aot,  if  it  can 
nuonahljbe  done,  so  as  to  avoid  the  great  injury 
to  propiietors  of  copyright  above  pointed  out.    Now, 

section  3  of  the  Act,  in  what  seems  to  me  quite  clear 
and  qnambigaons  language,  provides  that  all  and 
BDgnlar  the  enactments  of  the  Act  of  1842  (including, 
of  ooune,  section  15  and  17,  unless  their  language  is 
desrly  inapplicable),  shsJl  apply  to  the  tooIcb  to 
which  the  Order  in  Council  shall  extend,  and  which 
hsTB  been  registered  as  thereinafter  mentioned,  in 
ndi  and  the  same  manner  as  if  such  books  were 
lot  paUished  in  the  United  Kingdom. 

fi^listntion  is  now  rendered  mmeoessary  by  the 
Act  d  1886,  and  the  exceptions  in  section  3  are  for 
the  pnsent  purpose  irrelevant,  though  it  may  be 
otaerved  that  the  power  reserved  to  her  Majesty  by 
Order  in  OounoQ  to  make  exceptions  would,  if  it 
ven  found  necessary,  suffice  to  obviate  any  incon- 
Teniaiee  arising  from  the  very  sweeping  terms  in 
vluchthe  enactments  of  the  Copyright  Act  of  1842 
an  applied  to,  and  in  effect  made  part  of,  the  Act  of 
1844. 

Asraniin^  them  to  be  so  applied,  the  only  question 
remaining  is  whether  they,  or  one  of  them,  govern 
the  present  case. 

I  wish  to  do  fnll  justice  to  Mr.  Scrutton's  able 
ttgmnent,  which  for  a  time  went  far  toward  con- 
fincmg  me  that  seotion  15  of  the  Act  of  1842  deals 
f«ij  with    books    unlawfully    printed    within    the 


One  point  relied  -upon  by  him  was  that  if  section  15 
ippHed  to  books  printed  outside  the  British  do- 
Bnmona  there  would  be  no  need  for  seotion  17.  But 
■ction  17  gives  remedies  altogether  different  from 
tfafl  action  by  the  proprietor  of  the  copyright  given  by 
■ctioa  15.  It  may  well  be  that  the  remedies  were  to 
be  enmnhitive  in  tlie  cases  where  the  two  sections 
(>*«dap;  and  if  so  the  argument  Hiat  they  should  be 
QQUtiTied  so  as  not  to  overlap  fails. 

Ihen  Mr.  8cratton  said  that  the  literal  interpreta- 

^  of  aection  15   is  in  favour  of  the  construction 

^idi  would  confine  its  operation  to  books  printed 

*itfcin  the  Rituh  dominions.  *  The  result  would  be 

^  the  Act  gives  no  action  for  damages  to  the 

f^^oprietor  of  copyright  in  case  of  books  imported 

from  foreign  countries,  and  this  is  a  conclusion  not  to 

Wvri?edat  withoat  something  approaching  neces- 

%•   There  may  be  some  foundation  for  sayme  l^iat 

I  ^ amatter  of  strict  grammar  and  on  a  rigialy  literal 

I  B^BpretatiQn    of  the  words    of  the    section  which 

Ppnde  the  phrase    "so   having   been   unlawfully 

Iriated,"  the  unlawfulness  is  made  to  depend  upon 

i  ^  ]daoe  of  printings  as  weU  as  on  the  want  of  consent 

sf  the  prspnetor,   with  the  result  that,  so  far  as  that 

pit  of  the  sectioii  is  concerned  the  phrase  would  not 

vi^idied  withoat  reading  into  it  both  elements  of 

wlnfnhieaB. 

Bst  the  section  is  to  be  read  and  interpreted  as  one 
*feesBgtiop,  and  as  we  proceed  we  find  reasons  for 
I  Sediaing  to  limit  the  section  in  the  way  proposed. 
I  ^^  we  may  ask  what  is  the  meaning  of  8pea^ng  of 
■pcrtatioo  into  any  place  in  her  Majesty's  dominions 
I  ^  posts  beyond  the  sea.  In  the  Act  of  1709  the 
gwaon  beyond  the  seas  clearly  refers  to  all  places, 
i«gii  waters  included,  not  within  the  United 
jbgdom,  and  I  think  itie  natural  meaning  of  the 
!*v^  '* parts  b^ond  the  sea"  in  section  15  of  the 
;irt  of  1M2  inclndes  foreign  waters  generally.  The 
I J^nse  Biay  not  be  strictly  accurate,  but  in  the  sense 
i*^  I  attribnte  to  it  it  is  very  intelligible.  It 
l*»»>M  be  stranc^  indeed  if  the  phrase  were  to  be 
JBMtewed  HteraUy  as  not  referring  to  importation  by 
Mi,  and  stOl  stranger  if  that  literal  interpretation 
^-^  further  Ixmited  by  confining  the  words  to 
tem  Qoe  part  of  her^Majesty's  dominions  to 


another.  For  what  conceivable  reason  can  we 
suppose  the  Legislature  to  have  had  for  distin- 
guishing a  transfer  between  New  Zealand  and 
Australia  &om  a  transfer  between  one  Australian 
colony  and  another,  or,  what  mav  be  a  more  striking 
case,  a  transfer  between  England  and  Ireland  from  a 
transfer  between  England  and  Scotland  or  Wales  F 

Secondly,  as  we  go  on  in  the  section,  an  offence  is 
made  to  depend  on  '* knowing  such  book" — 1.6.,  a 
book  in  which  there  shall  be  subsisting  copyright, 
'*to  have  been  so  imlawfully  printed  or  imported," 
and  lower  down  we  find  the  words  *'  so  unlawfully 
printed  or  imported  without  such  consent  as  afore- 
said " ;  twice  over,  therefore,  in  the  section,  we  have 
the  word  '*  imported,"  separated  by  the  disjunctive 
**  or'*  from  the  words  "  s#  unlawfully  printed,"  and 
it  seems  to  me  almost  impossible  to  treat  the  word 
**  imported^"  in  those  phrases  as  involving  unlawful 
printing  within  her  Majesty's  dominions.  If  they 
cannot  be  so  treated  neither  ought  the  word  *  *  import " 
in  the  earlier  part  of  the  section  to  be  so  treated. 

Thirdly,  another  concession  seems  to  my  mind  very 
important— viz.,  that  on  the  limited  construction  of 
the  section  contended  for  the  words  as  to  importation 
constitute  in  themselves  no  offence  unless  the  offence 
of  unlawfully  printing  within  the  Queen's  dominions 
is  also  committed  to  the  knowledge  of  the  importer, 
which  is  equivalent  to  saying  that  they  have  no  effect 
whatever  as  to  the  substantive  rights  of  the  proprie- 
tor of  the  copyright,  and  might  he  struck  out  of  the 
section  altogether  without  affSecting  those  substantive 
rights.  It  is,  to  say  the  least,  very  doubtful  whether 
there  could  be  any  case  in  which  they  would  be 
necessary  for  the  purpose  even  of  enabling  the  action 
given  by  the  section  to  be  tried  in  the  place  of  im- 
portation, but,  however  that  may  be,  I  think  it 
impossible  that  they  should  have  been  introduced  as 
they  stand  for  such  a  limited  purpose  only.  I  have 
considered  at  great,  and  it  may  be  at  undue,  length 
the  construction  of  section  15  on  account  of  the  grave 
conse^nences  which  the  limited  construction  conteoided 
for  might  have  upon  the  rights  of  all  owners  of 
British  copyrights,  whether  in  respect  of  books  first 
published  in  the  United  Kingdom  or  imder  the  Inter- 
national Copyright  Acts.  The  result,  in  my  judgment, 
is  that  it  applies  to  books  imjported  for  sale  or  hire 
from  foreign  countries,  inclnding  those  imported  from 
what  may  be  called  the  countrv  of  origin,  though  the 
latter  are  expressly  excepted  &om  the  absolute  pro- 
hibition of  section  10  of  the  Act  of  1844.  Having 
arrived  at  this  conclusion  with  reference  to  section 
15,  I  do  not  think  it  necessary  to  endeavour  to  con- 
strue section  17.  The  extraordinary  language  of 
that  section,  derived  as  it  is  from  a  statute  naving  a 
totally  different  object,  and  clumsily  adapted  to  * 
case  of  copyright,  renders  it  exceedmgly  difficult  to 
ascertain  precuely  the  meaning  and  policy  of  the 
ena<$tment. 

I  will  only  say  that  I  am  not  satisfied  that  the 
plaintiffs  ri^ht  to  prevent  the  importations  com- 
plained of  might  not  be  derived  from  section  17  in 
connection  with  section  3  of  the  Act  of  1644,  if  it 
were  necessary  to  fall  back  upon  those  sections. 

It  will  follow,  of  course,  that  the  appeal  should  be 
allowed,  with  the  consequences  indicated  by  lindley, 
L.J. 

Appeal  allowed. 

Solicitors,  W.  M.  TiUon;  Mann  <fe  Taylor. 
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Still  v.  Wjsbb.  (a.) 

Solicitor — EemunercUion — Sale  carried  out  by  under- 
lease — Solicitors^  Remuneration  Act,  1881  (45  <fc  46 
Vict,  c.  ^)— General  Order  tmder  Solicitors'  Be- 
muneration  Act,  Schedule  1,  part  1,  part  2. 

In  the  case  of  a  sale  carried  ov;t  by  means  of  an 
underlease  tJie  solicitor  cannot  daim  to  be  remunerated 
according  to  the  scale  under  Schedule  1,  part  2,  of  the 
Oeneral  Order  made  under  the  Solicitors*  Bemuneration 
Act,  If  any  scale  applies  it  must  be  the  scale  under 
Schedule  1,  part  1, 

But,  qusere,  whether  the  scale  applies  at  all  to  such  a 
case, 

Snmmons. 

This  oaee  gave  rise  to  the  qnestion  whether  a  sale 
of  leasehold  property  which  had  been  effected  by 
means  of  an  underlease  ooidd  properly  be  charged 
with  costs  nnder  Schedide  1,  part  2,  of  the  Solicitors' 
Bemuneration  Act. 

The  facts  were  as  follow : 

The  testator  in  the  action,  Wm.  Webb,  left  his 
estate  among  his  four  children,  giving  each  child  a 
life  interest,  with  remainder  to  the  children  of  that 
ohHd. 

In  1894  certain  questions  arose  as  to  the  construc- 
tion of  the  will.  An  originating  summons  was  taken 
out,  the  questions  in  dispute  were  decided,  and  certain 
costs  were  allowed  which  the  plaintiffs  were 
authorized  to  raise  by  sale  or  mortgage  of  certain 
leasehold  property  of  the  testator,  and  it  was  declared 
that  these  costs  were  payable  out  of  corpus. 

The  plaintiffs,  who  were  solicitors,  in  order  to  raise 
these  costs  caused  certain  leasehold  proj^erty  in  Bother- 
hithe  to  be  put  up  for  sale  by  auction  m  two  lots. 

Lot  2  was  described  as  being  held  upon  lease  with 
other  property  for  ninety  years  from  the  29th  of 
Septembw,  1860,  and  it  was  stated  that  an  under- 
lease would  be  granted  for  the  whole  of  the  unexpired 
term,  less  the  last  three  days,  at  an  apportioned 
ground-rent  of  £2  per  annum. 

The  property  was  sold  subject  to  conditions  which 
provid^  (dause  4)  as  follows :  *'  The  titie  to  lot  1 
shall  commence  with  an  indenture  of  lease,  dated  the 
3rd  day  of  June,  1 862,  under  which  the  property  is  held. 
The  tiUe  to  lot  2  shall  commence  with  an  indenture 
of  lease,  dated  the  12th  day  of  May,  1864,  under  which 
this  and  other  property  is  held,  and  on  the  comple- 
tion of  the  purchase  the  vendors  will  grant,  and  the 
purchaser  shall  acccept,  an  underlease  of  the  property 
so  purchased  by  him  for  the  whole  of  the  unexpired 
term  under  the  said  lease,  less  the  last  three  days 
thereof,  at  an  apportioned  around-rent  of  £2," 

The  sale  took  place,  and  as   regards  lot    2   was 
carried  into  effect  by  means  of  an  underlease  as  men- 
tioned in  the  conditions. 
In  October,  1895,  two  accounts  were  sent  by  the 

Sintiffs  to  Mr.  Chapman,  the  solicitor  who  acted 
the  persons  interested  in  the  property,  the  sub- 
ject-matter of  the  originating  summons  to  the  extent 
of  one  moiety.  One  of  these  accounts  was  an  account 
of  income  payable  to  the  tenants  for  life  of  two- 
fourths  of  tiie  estate,  the  other  was  an  account  of 
the  proceeds  of  sale. 

Objections  were  raised  by  Mr.  Chapman  to  two 
items  in  the  second  account. 

(a.)  Beported  by  J.  I.  Stibling,  Esq.,  Barrister- 
at-Law. 


The  first  was  an  item  of  £4  48.,being  a  fee  paid  to 
certain  estate  agents  for  the  valuation  of  the  property 
with  a  view  to  the  sale.  This  was  objected  to  as 
being  excessive.  . 

The  second  was  an  item  of  £15  15s.,  bemg  the 
remuneration  claimed  by  the  plaintiffs  for  the  sale  of 
the  pr(H>erty,  and  was  arrived  at  thus : 

"  (x>sts  of  sale  of  lot  1  according  to  the 
Solicitors'  Bemuneration  Act,  for  which  the 
consideration  money  amounted  to  £250,  £6. 

"  Costs  of  sale  of  lot  2,  which  was  by  way  of 
imderlease  at  a  ground-rent  of  £2,  and  the 
consideration  money  amounted  to  £200, 
being  £5  in  respect  of  the  said  rent  and  £5 
in  respect  of  the  consideration  according  to 
said  Act,  ^  ^    ^1?- 

Then  there  were  5s.  for  stamps  and  10s.   for  tne 
plan.  . 

The  objection  to  this  item  was  that  the  costs  of 
sale  of  lot  2  ought  to  have  been  the  same  as  those  of 
lot  l^namely,  £5.  .  ,  •«  x     x^ 

The  plaintifiiB  not  seeing  their  way  to  yield  to  tlie 
objection,  Mr.  Chapman  commenced  two  proceodinga 
in  the  Lord  Mayor's  Court,  claiming  payment  by 
the  plaintiffs  of  the  sums  due  to  his  clients,  the 
tenants  for  life  of  two-fourths  of  the  estate,  for 
income,  and  over  and  above  that  a  proportionate  part 
of  these  excessive  demands.  Then  the  plaintiffs  took 
out  the  present  summons,  asking  that  the  objections 
raised  by  Mr.  Chapman  might  be  adjudicated  on. 
The  actions  in  the  Lord  Mayor's  Court  were  by  agree- 
ment stayed  till  the  decision  of  the  present  summoiiB. 

Howard  Wright,  for  the  summons.— The  sum  of 
£10  is  arrived  at  by  treating  this  as  a  lease  at  a  pre- 
mium. The  remuneration,  therefore,  is  governed  by 
rule  5  on  p.  354  of  the  Annual  Practice,  vol.  2.  In  re 
Hellard  iSewes,  44  W.  B.  475,  [1896]  2  Ch.  229,  la 
an  authority  in  my  favour. 

He  also  referred  to  the  Annual  Practice,  voL  2,  pp. 
347,  353,  and  rule  8  at  p.  350. 

Upjohn,  cfmtrd,—T)m  contention  is  in  fact  that  you 
can  charge  a  larger  sum  on  a  sale  for  £200  than  you 
can  on  a  sale  for  £250.  According  to  this  reasomns  <■ 
mortgage  by  demise  would  be  paid  for  twice  over,  as 
being  a  lease  for  a  long  term  at  less  than  a  rack-reoot, 
[Stibung,  J.— If  you  look  at  part  2  of  Schedule  1 
to  the  Solicitors*  Bemuneration  Act,  you  find  tb&i 
only  applies  to  lessor  and  lessee.]  You  have  a  lesao 
aud  lessee  in  the  case  of  a  mortgage  by  demise. 
submit  that  the  words  sales  and  purchases  mean  aale 
and  purchases  however  carried  out.  If  this  is  &  leaa 
they  ought  to  come  against  the  lessee  for  their   ooati 

He  referred  to  the  Annual  Practice,  vol.  2,  pp«  33: 
334,  344,  347,  353,  354;  In  re  Horn  &  Frtjuicu 
ante,  p.  72. 

Howard  TTri^^^  replied. 

j)ee.  14. — STTBiiiKG,  J.,  stated  the  facts,  ancl  ooi 
tinned :  It  is  to  be  observed  that  the  plaintifFs  dai 
to  be  remunerated  according  to  the  sciale  under  tl 
Solicitors*  Bemuneration  Act.  The  contention.  < 
behalf  of  the  respondents,  who  are  tenants  for  life  < 
two-fourths  of  the  property  in  question,  and  tlw 
children,  who  are  interested  in  the  corpus  ia  tli 
according  to  the  scale  the  plaintiflBs  are  not  entitled 
£10  but  only  to  £5.  The  plaintiffs  rely  on  Scbedu 
1,  part  2,  to  the  Solicitors'  Bemuneration  A< 
which  begins  thus :  **  First  Scale.— Scale  of  cluLrg 
as  to  leases,  or  agreements  for  leases,  at  irack-T« 
(otherwise  than  a  mining  lease,  or  a  lease  for  l>nildi] 
purposes,  or  agreement  for  the  same)."  I  m&y  p« 
over  that  scale  and  come  to  the  second  scala»  ^v^fii^ 
as  follows :  "  Scale  of  charges  as  to  convoyi^ii^j^^ 
in  fee  or  for  any  other  freehold  estate  reservin^^  x^i 
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or  bdldxDg  leases  reserving  rent,  or  other  long  leases 
not  at  nck-rent  (except  mining  leases),  or  agreements 
for  the  Bame  rei^>eotivel7."    Then  there  are  certain 
nks applicable  to  part  2   of. Schedule  1,  of  which 
role  5  is  as  follows  [His  lordship  read  the  role,  and 
oontjiiued:— ]  Now,  if  that  rule  governs  this  case,  then 
looording  to  the  deciaion  of  North,  J.,  in  Jn  re  Edla/rd 
k  BeiMt  the  plaintifiGB'  have  claimed  the  correct  sum, 
bat  it  is  disputed  by  the  respondents  that  that  rule  ap- 
plies at  all,  and  in  my  judgment  the  respondents  are 
light  It  is  true  that  the  rule  is  headed :  '*  Bules  ap- 
pScaUeto  part  2  of  Schedule  1  as  to  all  leases  or  con- 
fejaaoes  at  a  rent»  or  agreements  for  the  same,  other 
than  mimiig  leases  or  agreement  therefor."    But,  in 
my  opiDion,  that  heading  does  not  extend  the  appli- 
eUkm  d  part  2  of  Schedule  1,  but  only  applies  to 
liBsnand  conyeyances  in  fee  or  for  any  other  free- 
hold estate  reserving  rent.    Oan  this  transaction  be 
treated  as  a  conveyance  within  the  meaning  of  that 
nle?  It  is  not  a  case  of  a  conveyance  in  fee  or  for 
117  freehold  interest,  but  it  is  said  that  it  is  a  lease. 
Hov,  in  fact,  it  is  an  underlease,  but  the  transaction 
woot  a  lease.    It  was  a  sale  carried  out  by  a  well- 
bown  conveyancing  expedient  to  avoid  an  appor- 
tionineLt  of  rent,  about  which  there  might   oe  a 
diffiealty  with  the  superior  landlord.    In  my  judg- 
■ent,  therefore,  the  rule  relied  on  by  the  plaintifb 
to  not  apply.      Then   what   rule   does    apply  P 
If  thoe  is  anythixig  in  the  rules  which  entitles  the 
pbiniifib  to  the  scale-charge,  it  must  be  part  1  of 
Schednle  1,  which  applies  to  sales  and  purchases  as 
vtU  as  mortgages  and  extends  to  leaseholds.    But 
there  remains  in  my  mind  a  doubt  whether  the  scale 
isqipltcaUe  at  all,  and  whether  the  transaction  does 
a^&U  within  rule  2  (c)  of  the  General  Order,  as 
h«y  "  business,  the  remuneration  for  which  is  not 
hwnibafore  or  in  Schedule  1  heretofore  provided 
^"  in  which   case  the  method   of   remuneration 
veuldbe  by  bill  of  costs  imder  the  old  system  as 
•tered  by  Schedule  2.       But  that  would  be  a  de- 
pi^TOfrom  the  bill  of  costs  tendered  here  by  the 
frptiib,  and  in  my  judgment  this  litigation  has  not 
hRQ  attended  with  such  benefit  to  the  estate  that  it 
^t  to  be  continued  any   longer.      If  I  have  to 
vide,  therefore,  whether  imder  the  scale  the  sum  of 
ilOii  rightly  dhmrced,  I  must  say  I  think  not.     [His 
jp'dahq)  then  dealt  with  the  question  whether  the 
■^tyor's  fee  was  excessive  and,  after  stating  that  he 
hid  come  to  the  conclusion  that  it  was  not,  con- 
^oed:]    The  result  is  that  on  one  item  the  respon- 
«iti  succeed,  on  the  other  they  fail.    I  now  come  to 
^  question  of  costs.    Each  party  succeeds  and  each 
pvty  fails  to  a  certain  extent.    The  whole  benefit  to 
^reipoodent  from  this  litigation  is  the  sum  of  50s. 
I  think  it  deplorable  that   these  two  small  items 
■oold  have  been  litigated  to  this  extent,  and  I  am 
■otdjipoaed  to  make  anv  order  beyond  what  I  am  com- 
F^  to.    Theonly  order  which  I  make  as  to  costs  is 
wthe  plaintiffs  are  to  have  their  costs  as  between 
iQodtor  and  client  of  so  much  of  the  summons  as 
**tee  to  the  valuers'  fee  out  of  the  moiety  of  the 
«tate  in  which  the  respondents  are  interested. 
^iidgvkent  according. 
Solicitor,  Trower,  Freding,  &  Parkin;  B,  Chapman. 


Nov.  28. 


Chan.  Div.  I 
Stirling,  J.  J 
Nblson  V,  The  Anolo-Aicebioan  JjAjstd  Co.  (a.) 

Company — Register  of  mortgages — Right  of  creditor  to 
inspect  and  take  copies — Companies  Ad,  1862  (25  &  26 
Vict,  c,  89),  s.  43. 

A  creditor  of  a  company  registered  under  the  Com- 
panies Actf  1862,  is  entitled  not  only  to  inspect,  but  also 
to  take  copies  of,  the  register  of  mortgages  of  the  company 
kept  in  pursuance  of  section  43  of  that  Act, 

Semble,  should  the  addresses  of  the  mortgagees  have 
been  also  registered,  these  too  can  be  copied. 

Mutter  V.  Eastern,  &o.,  Bail  way  Co.,  36  W.  R.  401, 
38  Ch,  D,  92,  considered. 

This  was  a  motion  by  the  plaintiff  in  the  action 
asking  that  the  defendant  company  might  be  restrained 
from  preventing  him  from  inspecting  the  register  of 
mortgages  kept  by  the  company  in  pursuance  of 
section  43  of  the  Companies  Act,  1862. 

The  facts,  which  are  fully  stated  in  the  judgment  of 
Stirling,  J.,  were  not  disputed,  the  question  in  dis- 
pute between  the  pfuties  being  whetner  the  plaintiff 
was  or  was  not  entitled  to  take  copies  of  such 
register. 

Buckley,  Q,C,,  and  Younger,  for  the  plaintiffiB. — 
Section  32  of  the  Act  of  1862  ffives  to  shareholders 
a  rieht  not  only  to  inspect  but  also  to  require  copies 
of  the  register  of  shareholders.  Section  43  does  not 
in  terms  mention  copies,  but  we  submit  that  the 
right  to  take  copies  is  impliedly  conferred  where  a 
right  to  inspect  is  given,  and  Chitty,  J.,  and  the 
Court  of  Appeal  so  held  in  Mutter  v.  Eastern  and 
Midlands  Railway  Co,,  36  W.  B.  401,  38  Ch.  D.  92,  a 
decision  upon  similar  sections  of  the  Companies 
Clauses  Acts,  1845  and  1863. 

Eastings,  Q.C,  and  A.  James,  for  the  defendants. — 
Multer^s  case  is  clearly  distinguishable,  for  the  section 
there  considered  requires  that  the  register  shall  set 
forth  the  names  and  address  of  the  mortgagees.  The 
difference  in  the  language  of  sections  25  and  43  of  the 
Act  of  1862  shows  that  the  Legislature  did  not 
intend  mortgagees  to  have  the  right  to  take  copies. 
The  section  being  a  penal  one  must  be  construed 
strictly. 

Stielino,  J. — ^The  short  question  which  is  at  issu® 
between  the  plaintiff  and  defendant  company  in  thi^ 
case  is  whether  the  plaintiff — who  admittedly  is 
entitled  to  inspect  the  register  kept  by  the  company 
imder  section  43  of  the  Comx>anies  Act,  1862 — ^is  also 
entitled  to  take  copies  of  such  portions  as  he  may 
desire  of  such  register.  Now,  the  circumstances 
which  give  rise  to  the  question  are  very  short  and 
simple. 

It  appears  that  the  plaintiff  was  a  holder  of  a 
debenture  the  principal  money  of  which  fell  due  in 
1894.  The  defenduit  company  were  unable  to  pay 
off  the  debenture  and  in  February,  1895,  they  made  a 
scheme  imder  the  Joint  Stock  Companies  Acts  by 
virtue  of  which  the  plaintiff's  money  became  payable 
by  instalments.  During  the  course  of  the  present 
year,  1896,  the  plaintiff  appears  to  have  become  dis- 
satisfied  with  the  position  ox  the  company  and  he  was 
desirous  of  obtaimng  information  as  to  the  holders  of 
the  other  debcoitures  of  the  company,  and  with  that 
object  he  sought  inspection  of  the  register  kept  under 
section  43  and  he  also  proceeded  to  take  copies  of 
portions  thereof.  This  was  objected  to  and  this 
action  was  brought.  The  only  sections  of  the  Act  of 
1862  that  are  material  are  sections  43  and  25.    [His 

(a.)  Beported  by  W.  SooTT   Thompsoit,  Esq., 
Barrister-at*Law, 
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lordship  read  the  sections.]  Now,  it  is  no  doubt 
matter  of  observation  that  the  register  of  mortgagees 
and  inoumbrances,  whioh  is  directed  to  be  kept  under 
sJBction  43,  provides  that  the  company  shall  enter  the 
names  and  does  not  provide  for  the  entry  of  the 
addresses  or  occupations,  whereas  the  register  of 
shareholders  is  required  to  contain  the  addresses  and 
occupations  as  well  as  the  names. 

Then  I  have  to  consider  what  is  the  law  applicable 
to  the  subject.  That  has  been  considered  m  a  case 
which  arose  under  the  Companies  Glauses  Acts,  1645 
and  1863,  and  there  it  has  been  held  that  the  right  of 
inspection  and  perusal  includes  the  right  to  take 
copies.  That  was  so  decided  both  by  Ohitty,  J.,  and 
the  Court  of  Appeal  in  the  case  of  Mutter  v.  Eastern 
and  Midlands  Railway  Co,  I  don't  propose  to  go 
through  the  whole  of  the  judgment.  The  general 
effect  of  the  judgment  of  the  Court  of  Appeal  is  that 
a  right  of  inspection  prima  facie  carries  with  it  a 
right  to  take  copies,  unless  you  can  see  that  the  right 
to  take  copies  was  not  intended  to  be  given. 

It  is  obvious  that  a  right  to  insp^t  without  any 
right  to  take  copies  would  be  of  very  small  assistance 
to  the  person  inspecting  the  register.  These  registers 
are  not  short  and  the  person  inspecting  would  have 
to  rely  on  his  memory.  The  decision  in  MvMer  v. 
Ecc^tem  and  Midlands  Bailway  Co.  is  no  doubt  upon  a 
different  statute,  but  it  shows  the  general  way  in 
whidi  the  court  regwds  rights  of  inspection.  But  it 
may  be  that  in  the  present  case  there  is  something 
which  would  exclude  the  right  to  take  copies.  Now, 
what  is  it  that  is  relied  on  here  as  excluding  the 
riffht  ?  It  is  said  that  section  43  does  not  require  the 
addresses  to  be  inserted.  The  same  point  was  raised 
in  MvMer  v.  Easttm  and  Midlands  JRailtvay  Co.  and 
there  landley,  L.J.,  pointed  out  that  section  36  of  the 
Act  of  1845,  which  enables  judgment  creditors  to 
inspect  the  register  of  shareholders,  would  be 
practically  useless  if  it  were  construed  strictly,  and  so 
as  not  to  include  a  right  to  take  copies.  What  the 
reason  may  be  for  the  difference  in  the  language  of 
the  two  sections  I  cannot  say.  But  is  this  enough  to 
prevent  me  from  saying  that  a  copy  is  not  to  be  taken 
by  the  person  inspecting  the  register  P    I  think  not. 

I  assume  that  the  company  have  confined  them- 
selves to  keeping  the  register  in  strict  compliance 
with  section  43,  and  that  the  register  contains  *'  in 
respect  of  each  mortgage  or  charge  a  short  descrip- 
tion of  the  property  mortgaged  or  charged,  the 
amoimt  of  cnarge  created,  and  the  names  of  the 
mortgagees  or  persons  entitled  to  such  charge." 
The  object  of  that,  it  is  said,  is  to  enable  the  person  in- 
specting to  make  himself  acquainted  with  the  property 
charged.  It  seems  te  me  that  primd  facie  the  person 
inspecting  would  be  entitled  to  take  a  copy  of  that 
information,  and  whatever  his  object  in  taking  a 
copy,  I  don't  see  that  that  is  te  preclude  him  from 
exerdsing  his  lesal  right,  whether  or  not  the  register 
contains  the  addresses  as  well  as  the  names  of  the 
mortgagees ;  but  if  it  does,  and  the  company  have 
thought  fit  to  keep  the  register  in  that  way,  I 
certainly  do  not  hold  that  they  can  prevent  him  from 
taking  a  copy  of  anything  tiiJAt  may  be  registered 
there. 

Another  argument  was  also  used.  It  was  said 
that  the  decision  of  the  Court  of  Appeal  proceeded 
on  the  ground  that  there  was  no  penalty  imposed  by 
section  28  of  the  Act  of  1863.  [His  lord^p  read 
the  passage  on  p.  106,  38  C.  D.,  beginning,  <<  Bearing 
in  mind,"  &c.,  down  to  *'  intended  to  be  excluded."] 
What  the  lord  justice  seems  to  me  to  be  dealing  with, 
there  is  the  true  construction  of  the  Act  of  Parlia- 
ment, and  he  is  considering  this  question— does  the 
oiroumstance  that  in  section  119  of  the  Act  of  1845  a 
right  to  take  copies  is  expressly  conferred,   and  a 


penalty  imposed  if  copies  are  not  allowed  to  be 
taken  negative  the  right,  under  section  28  of  the  Act 
of  1863,  to  take  copies  P  And  his  lordship  came  to 
the  conclusion  that  it  did  not. 

Here  it  is  made  penal  to  refuse  inspection,  though 
nothing  is  said  about  taking  copies.  But  it  seems 
to  me  that  here  again  the  existence  of  a  penalty  does 
not  negative  the  right  to  take  copies  as  incident  to 
inspection.  On  the  whole  I  come  to  the  conclusion 
that  there  is  nothing  to  negative  the  right  of  the 
plaintiff  to  take  copies  of  this  register.  There  must 
be  an  injunction  to  restrain  the  company  from 
preventing  the  plaintiff  from  inspecting  the  register 
in  accordance  with  the  provisions  of  the  Act  of 
1862. 

Solicitors,  Henry  Smith  ;  Dale,  Netomany  &  Hood, 


In  re  Leveb. 
CoBDWSLL  v.  Leveb.  (a.) 

Local  government — Public  heaUh  —  Tenant  for  life— 
Remainderman— Expense  of  sanitary  repairs — PuhUc 
HeaUh  {London)  Act,  1891  (54  &  55  Vict.  c.  76),  «. 
11,  117,  121. 

The  expenses  of  eaniiary  repairs  ordered  by  the  local 
authority  under  the  Public  Health  {London)  Act,  1891, 
are  payable  out  of  corpus,  and  are  not  borne  by  the 
tenant  for  life. 

Summons. 

This  summons  dealt  with  certain  questions  arising 
under  the  will  of  Gteorge  Lever,  but  the  only  one 
which  requires  reporting  was  whether  the  costs  of 
certain  sanitary  repairs  of  some  leasehold  Hooses 
forming  part  of  the  testetor*s  estete  were  to  be  *paid 
by  the  tenant  for  Uf e  or  out  of  capital.  The  xef^aiFS 
in  question  had  been  ordered  by  the  local  authorities 
under  the  Public  Health  (London)  Act,  1891. 

Notice  requiring  them  to  be  executed  had  been  sent 
to  the  occupiers  of  the  houses,  to  the  trustees,  and  tc 
the  trustees'  agent. 

The  work  had  been  earned  out,  and  the  oosf 
thereof  paid  by  the  trustees. 

StokeSy  for  one  of  the  trustees,  and  D.  Cowan,  for  tht 
other  trustee,  took  no  part  in  the  argument. 

Orosvenor  Woods,  Q.C.  and  Mdcalfe,  for  the  tenaa 
for  life. — We  submit  that  the  costs  of  these  repair 
should  be  raised  out  of  the  general  estate.  R 
Baring,  41  W.  E.  87,  [1893]  1  Ch.  61.  Thia  is 
liability  which  falls  upon  the  trustees  under  th 
covenants  in  the  lease,  and  should  be  borne  by  thea 

ChraJiam  Hastings,  Q.C,  and  Dunham^  for  tl 
remaindermen. — We  cidl  attention  to  the  fomM 
order  under  which  these  repairs  have  been  done.  1 
the  work  is  not  executed  by  the  owner,  the  aixtboriti^ 
can  do  it  and  charge  the  cost  on  the  houae  undi 
section  116*of  the  Public  Health  (London)  Act,  189 
In  all  the  cases  cited  there  was  payment  by  tl 
trustees,  and  it  was  held  that  there  was  no  obligatiic 
on  the  tenant  for  life  to  repay.  Re  Tucker,  43  W.  ] 
581,  [1895]  2  Ch.  408,  shows  that  the  liability 
between  the  tenant  for  life  and  the  remaindermen 
thrown  on  the  tenant  for  life. 

Orosvenor   Woods,  Q.C,  in 
referred  to  section  121  of  the 
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(a.)  Reported  by  J.  I.  STmuNG,  Esq.,  Baarristei 
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Iw  BE  Leveb. — Appleyabd  v.  Lambeth  Vestby. 
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Tlus  ii  the  rame  as  an   obligation  exulting  at  the 
time  of  the  testator's  death. 
He  referred  to  sections  11  and  162  of  the  Public 

Health  Act 

&nsusQ,  J,,  after  referring  to  the  first  question 
raised  by  the  summons,  continued :  The  second 
question  is  of  a  different  kind.  It  appears  liiat 
QDder  tiie  Public  Health  Act,  1891,  the  local 
Mthcnito  gave  notice  to  the  owner  or  occupier  of 
certain  leasehold  houses  forming  part  of  the  testators 
Mtate,  and  in  particular  to  the  agent  who  received 
die  rents  of  these  houses  on  behalf  of  the  trustees 
CilliDff  on  them  to  do  certain  works.  The  work  has 
been  done,  and  the  question  now  is,  how  the  trustees 
are  to  be  repaid  the  sums  expended  on  this  work.  So 
fir  as  I  have  been  able  to  aflcertain  from  t^e  clauses 
of  tiie  PaUio  Health  Act,  1691,  to  which  my  atten- 
kas  been  called  in  the  course  of  the  argument,  the 
position  18  this :  The  Act  throws  the  obligation  to 
d&et  these  works  on  the  owner  of  the  property,  and 
if  he  does  not  perform  this  obdigation,  then  the  local 
uxthorities  may  execute  the  works  themselves,  and 
the  costs  may  be  recovered  from  the  occupier,  but 
tiieoocopier  is  to  be  at  liberty  to  deduct  them  from 
the  rent  to  be  paid  by  him  to  the  owner,  so  that 
ultimately  the  incidence  of  these  costs  falls  on  the 


Nov,  in  ^iia  case  who  is  the  owner  P  The  owner, 
at  d^ned  by  the  Act,  is  the  person  in  receipt  of  the 
rack-rents.  That  person  in  the  present  instance  is 
the  tnstees,  and  therefore  the  trustees  are  bound  by 
virtue  of  bemg  the  person  in  receipt  of  the  rack-rent, 
tad  payment  of  these  ^osts  falls  on  them  as  trustees 
sfider  tikis  wilL  Of  course  they  are  entitled  to  an 
jademnity ;  ^  and  the  question  is  whether  that 
i&toni^  is  to  fall  on  the  tenant  for  life,  or 
to  he  paid  out  of  corpus  ?  I  can  see  nothing 
either  in  the  frame  of  this  will  or  in  the  general  law 
vhieh  throws  the  costs  of  this  indemnity  on  the  tenant 
fcrhfe.  The  case  that  has  been  referred  to  as 
'}^nng  that  sanitary  expenses  do  not  fall  on  corptM 
"^HBS  to  me  to  be  of  a  different  description  altogether. 
^  was  the  law  as  to  improvements  under  the 
^tled  Land  Acts,  but  as  regards  ordinary  repairs 
tk«  costa  must  be  borne  in  the  ordinary  way. 

The  result  therefore  is  that  the  costs  and  expenses 
>R  to  be  paid  in  the  first  instance  by  the  trustees,  and 
««  to  be  repaid  to  the  trustees  out  of  corpus. 

Maration  accordingly, 

SdBdtors,  George  Gordtodl ;  E.  K.  Metcalfe  ;  Gascuet 
*Mttad/e;   F.  G.  CordweU. 


(&S£\)]  Oct.  31 ;  Nov.  28. 

Appueyabi)  V,  Lambeth  Vestby.  (a.) 

.    i    managemerU — Drain    or    sewer — Combined 

^^anuirucied  he/ore  1848 — Liability  of  vestry  to 

^ir— Metropolis  Management  Act,  1856  (18  <fc  19 

fit  c  120),  M.  68,  69,  250— Metropolis  Management 

^d,  1862  (25  4k  26  Vict.  c.  102).  s.  112. 

^^  plaintiff  was  the  owner  of  a  group  or  block  of 

i^tms  which  were  drained  by  a  combined  operation  into 

•  J»W<c  sewer.     This  drainage  was  constructed  prior  to 

»w5,  aud  was  therefore  not  constructed  by  the  order  or 

•»^  tt*  aagkction  of  the  Metropolitan  Commissioners  of 

«*T»  ^  of  the  vestry.     The  drainage  becoming  defec- 

«•>?,  Oe  plaintiff  sought  to  compel  the  vestry  to  repair  it, 

m  lit  ground  thai  it  was  a  sewer  vested  in  them, 

v«5  H<t»^d  by  E.  G.  Stillwell,  Ksq.,  Barrister- 
at-Law. 


Held,  that  the  sewage  conduct  pipe  was  not  a  *^  drain  " 
within  the  meaning  of  section  250  of  the  Metropolis 
Management  Act,  1856,  nor  within  the  meaning  of  sec- 
tion 112  o/  the  Metropolis  Management  Act,  1862,  but 
was  a  '*  sewer  "  within  tJie  meaning  of  the  said  section 
250  of  the  Act  of  1855,  and  that  it  ivas  therefore  repair- 
able by  the  vestry  under  the  provisions  contain^  in 
sections  68  and  69  of  that  Act, 

This  ^action  was  tried  by  Hawkins,  J.,  without  a 
jury.  The  plaintiff  claimed  against  the  defendants 
a  mandamus  commanding  them,  pursuant  to  sections 
69,  71,  and  72  of  the  Metropolis  Management  Act, 
1856,  and  other  Acts  to  repair,  cleanse,  aod  maintain 
certain  pipes  or  sewers,  and  also  a  declaration  that 
such  pipes  or  sewers  are  **  sewers  "  within  the  mean- 
ing of  me  said  Acts  and  vested  in  the  defendants. 

McCall,  Q,C„  and  Morton  Smith,  for  the  plaintiff. 

Tindal  Atkinson^  Q,C,^  and  Muir  Mackenzie,  for  the 
defendants. 

Cur,  adv,  vutt. 

The  facts  of  the  case  and  the  arguments  of  counsel 
sufficiently  appear  in  the  foUowmg  written  judg- 
ment. 

Nov.  28. — Hawkins,  J.,  read  the  following  judg- 
ment :  This  action  was  tried  by  me  without  a  jury 
on  the  dlst  of  October,  1896.  The  endorsement  on 
the  writ,  which  was  issued  on  the  9th  of  May  in  the 
same  year,  claimed  against  tiie  defendants  a  mandamus 
commanding  them  pursuant  to  sections  69,  71,  and 
72  of  the  Metropolis  Manafi^ement  Act,  1855,  and 
other  Acts  hereafter  referred  to,  to  repair,  cleanse, 
and  maintain  the  pipes  or  sewers  which  carry  the 
drainage  of  Nos.  85,  87,  89,  and  91,  Tork-road, 
Lambeth,  in  the  county  of  Surrey,  *'  from  the  point 
at  which  the  drainage  of  more  than  one  house  is 
received  into  such  sewers  up  to  the  point  of  discharge 
into  the  main  sewer  in  l!ork-roa<£"  The  endorse- 
ment also  claims  a  declaration  that  such  pipes  or 
sewers  are  **  sewers  "  within  the  meaning  of  the  said 
Acts  and  vested  in  the  defendants.  There  were  no 
other  pleadings. 

I  find  the  &cts  to  be  as  follows :  On  the  20th  of 
December,  1838,  one  Saunders,  the  freeholder,  granted 
a  building  lease  to  Messrs.  Grissell  &  Peto  of  a  piece 
of  land  in  the  York-road,  Lambeth.  On  this  piece  of 
land  Messrs.  Grissell  &  Peto  erected  the  four  houses 
adjoining  each  other,  Nos.  86,  87,  89,  and  91,  York- 
road,  which  were  finished  and  occupied  in  the  year 
1839  or  1840,  each  being  let  to  and  occupied  by  a 
different  person  as  a  separate  tenement.  Bach  of 
these  houses  and  at  least  two  others,  Nos.  8  and  9, 
Addington-crescent,  the  property  of  a  different  owner, 
were,  and  still  are,  drained  by  pipes  laid  for  draining 
the  whole  six  houses  by  a  combined  operation,  Nos. 
85  and  87,  York-road,  and  8  and  9,  Addington- 
crescent  draining  into  a  branch  pipe  about  9in. 
internal  diameter.  This  pipe  discharges  its  contents 
into  another  brick-barrel  drain,  about  12in.  internal 
diameter,  into  which  the  drainage  of  Nos.  89  and  91 
is  first  drained.  The  whole  drainage  of  the  six  houses 
is  then  conveyed  for  a  distance  of  48ft.  to  50ft. 
through  the  barrel  drain  down  to  and  into  and  is 
carried  away  by  the  main  sewer  which  runs  along 
York-road  at  right  angles  with  the  barrel  drain.  The 
whole  of  this  drainage  system,  with  the  exception 
of  so  much  as  is  contiguous  to  Nos.  8  and  9,  Adding- 
ton-crescent, was  constructed  on  the  land  of  the  owner 
of  the  four  houses  in  York-road  until  the  barrel  drain 
reaches  the  York-road,  and  it  was  so  constructed  at 
the  same  time  as  the  houses  were  built ;  indeed,  it  was 
formally  admitted  by  the  defendants  that  '*  the  present 
system  of  combined  drainage  of  the  said  houses  has 
existed  from  the  date  of  the  erection  of  the  said 
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boiU6B.'*  The  land  bo  leased  to  Ghissell  &  Peto,  with 
the  said  houses  bmlt  thereon,  is  now  vested  in  the 
plaintiff  for  a  term  which  will  not  expire  until 
Christmas,  1923. 

On  the  28th  of  November,  1895,  the  sanitary  in- 
spector of  the  vestry  served  on  the  plaintiff  a  notice 
that  the  drainage  was  defective,  and  on  the  13th  of 
January,  1896,  a  further  notice  to  reconstruct  it  in 
accordance  with  the  bye-laws  of  the  vestry.  The 
drainage  was,  in  fact,  aefective,  and  required  to  be 
remade.  The  plaintiff  denied  his  liability,  contending 
that  the  vestry  were  themselves  liable,  and  on  the 
20th  of  March,  by  notice  in  writing,  he  required  the 
vestry  (the  defendants)  to  do  the  necessary  work. 
They  declined  to  do  so.  Thereupon  this  action  was 
commenced.  There  is  no  reason  to  doubt  that  the 
drainage  as  it  was  constructed  in  1838  is  the  same  as 
exists  at  the  present  time.  Whether  it  was  then 
legally  so  constructed  or  not  does  not  seem  to  me  to  be 
matenal ;  there  was  really  no  evidence  upon  the  sub- 
ject ;  but,  if  I  am  at  liberty  to  presume  anything,  I 
should  say  it  was  legally  so,  for  in  October,  1838,  the 
then  drainage  authority  sanctioned  the  drainage  of  the 
barrel  drain  into  the  main  sewer,  and  no  objection 
has  ever  been  made  to  it  since — ^now  fifty-eight  years. 
It  was  common  ground  that  the  liability  to  repair  or 
reconstruct  depends  upon  the  solution  of  the  question 
whether  the  sewage  conduit  (to  ^ve  it  a  neutral 
term)  is  at  the  present  day  a  **  drain  **  repairable  by 
the  private  owner,  or  a  ''sewer"  repairable  by  the 
vestry,  under  the  provisions  of  the  Metropolis 
Management  Acts,  1855  and  1862.  I  need  not  dis- 
cuss the  sections  of  those  Acts  relating  to  the  repair 
of  "  drains  "  by  private  owners ;  for  it  is  agreed  that, 
if  the  ocnduit  in  question  is  shown  to  be  a  *'  sewer  " 
within  the  meaning  of  section  250  of  the  Act  of  1855, 
the  vestry  is  responsible  for  its  repair,  their  liability 
to  repair  it  having  been  imposed  on  them  by  sections 
68  and  69  of  the  same  Act. 

By  section  68  it  is  enacted  that  all  sewers  vested  in 
the  Metropolitan   Commissioners    of   Sewers    shall 
become  vested  in  the  vestry  in  the  parish,  and  by 
section  69  the  vestry  are  to  repair  and  maintain  the 
sewers  so  vested  in  them.    That  this  (if  a  sewer)  was 
vested  in  the  Metropolitan  Commissioners  of  Sewers 
under  section  7  of  the  Metropolitan  Commissioners 
of  Sewers  Act,  1818,  was  unquestioned.    The  250th 
section  of  the  Act  of  1855  very  dearly  defines  what 
shall  be  deemed  to  be  ''  sewers  "  and  what  *'  drains" 
for  the  purposes  of  that  Act.    It  enacts  that  the  word 
'<  sewer^'  shall  mean  and  include  sewers  and  drains  of 
every  description,  except  drains  to  which  the  word 
<*  drain,"  interpreted  as  it  is  in  that  section,  applies. 
Now,  the  interpretation  given  to  the  word  "drain" 
is  as  follows:  The  word  *' drain"  shall  mean  and 
i9clude  any  drain  of,  and  used  for  the  drainage  of, 
one  building  only,  '*or  premises  witbin  the  same 
curtilage,  and  made  merely  for  the  purpose  of  com- 
municating  with  a  cesspool,  or  other  like  receptacle 
for  drainage,  or  with  a  sewer  into  which  the  drainage 
of  two  or  more  buildings  or  premises  occupied  by  dif- 
ferent persons  is  conveyed ;  and  shall  idso  mdude  any 
drain  for  draining  any  group  or  block  of  houses  by  a 
combined  operation  under  the  order  of  any  vestry  or 
district  board."  The  Act  of  1862  (which  by  section  110 
is  to  be  read  with  the  Act  of  1855  as  one  Act)  by 
section  112  extends  this  interpretation  to  **  any  drain 
for  draining  a  group  or  block  of  houses  by  a  combined 
operation  laid   or    constructed   before   the    1st   of 
January,  1856,  pursuant  to  the  order  or  direction,  or 
with  the  sanction  or  approval  of  the  Metropolitan 
Commissioners  of  Sewers."    There  is  no  pret^oe  for 
saying  that  the  conduit  in  question  is  a  drain  used  for 
the  drainage  of  one  building  only,  but  it  is  a  drain 
for   draining  a  group    or  block   of   houses   by    a 


combined  operation,  and  it  would  have  fallen  within 
the  interpretation  given  to  the  word  "drain"  if, 
having  been  laid  and  constructed  before  the  1st  of 
January,  1856,  it  had  been  so  by  the  order  or 
direction,  or  with  the  sanction  or  approval  of  the 
Metropolitan  Commissioners  of  Sewers,  or  since  that 
time  of  the  vestry.  I  find,  however,  no  traoe  or 
evidence  of  any  such  order,  sanction,  or  approval  of 
either  of  these  bodies,  and  I  find  as  a  fact  that  none 
ever  existed. 

It  was  suggested,  but  not  much  pressed,  that  I 
might  presume  it  had  the  sanction  of  the  local  sewer 
au&onties  for  Surrey  and  Kent,  who  certainly  did 
not  object ;  but  this  is  immaterial,  for  the  definitive 
clause  of  the   Metropolis   Management  Act,    1855, 
requires  the  order  or  approval  of  either  the  Metro- 
politan   Comoiissioners    of   Sewers,    who    had    no 
existence  unta  1848  (11  &  12  'Vict.  o.  112).  or  the 
vestry,  who  took  over  the  powers  and  jurisdiction  of 
those  commissioners  in  1855.      The  local  ooinmis- 
sioners  of  sewers  for  Surrey  and  Kent,  who  had  juris- 
diction in  those  coimties  when  the  houses  were  built, 
were    a    totally    distinct    body    whose     exiatence 
terminated  when  the   Metropolitan    Commissioners 
were  constituted  by  the  Act  of  1848.    I  find,  for  the. 
reasons  above  mentioned,  that  the  conduit  in  question 
is  a  "sewer"  repairable  by  the  vestry.      I  do  not 
think  it  necessary  to  discuss  the  cases  cited  to  me — 
Kershaw  v.  Taylor,  44  "W.  E.  28,  [1895]  2  a  B.   208 
and  471;   Veetry  of  8t.  Leonards  y.  Phelan,  44  W.  B. 
427,  [1896]  1  Q.  B.  533 ;  and  Reg.  v.  St.  Matthew, 
Bethnal  Green,  44  "W.  B.  559,  697  [1896]  2  Q.  B.  95, 
319 — for  they  confirm  the  view  I  have  taken,  and 
there  is  not  a  word  to  be  found  in  either  of  them 
militating  against  that  view. 

My  judgment  is  for  the  plaintiff  for  the  majidamuA 
and  d^aration  as  prayed  for,  with  costs. 

Judgment  for  plaintiff. 

Solicitors  for  the  plaintiff,  Venn  A  Woodcock. 

Solicitors  for  the  defendant,  Miller,  Smith,  A  BelL 


Nov.  14. 


a  B.  Div.  \ 

(Hawkins,  Cave,  and  \ 

Wright,  JJ.)        ) 

F&ANOIS  {Appellant)  v.  Metoalfe  {Retpondent}.  (a.) 

Election  law — Registration — Parliament — Franchise — 
Old  lodger  daim — Omission  of  part  of  declaration — 
Mistake—Power  of  amendment — Parliamentary  and 
Municipal  Registration  Act,  1878  (41  <&  42  VicC,  c 
26),  s.  28,  sub-section  2. 

Where  an  old  lodger,  whose  name  was  on  the  eanMng 
register,  sends  in  within  the  proper  time  for  old  lodges 
claims  a  claim  in  respect  of  the  same  lodgings^  but  frj 
mistake  omits  to  state  in  the  declaration  of  the  claitn,  thai 
lie  is  on  the  register  of  electors  in  respect  of  the  Barm 
lodgings,  and  that  he  desires  to  have  his  name  inserted  ot 
the  old  lodger  list,  the  revising  barrister  has  power  t* 
correct  the  mistake  by  inserting  in  the  dedaratian  th 
omitted  statements 

Case  stated  t^  the  revising  barrister  for  the  borou^ 
of  ti^e  Tower  Hamlets. 

At  a  court  held  for  the  revision  of  the  Hats  o 
voters  for  the  St.  G^rge  Division  of  the  Ik»'ou^Il  c 
the  Tower  Hamlets,  on  the  18  th  and  23rd  d&ys  c 
SeptembOT,  1896,  it  appeared  that  James  A.very  an 
James  Beavers  and  eighty-six  other  persons  IumI  bee 


(o.)  Beported  by  Sir  SuiiRSTON 
Barrister-at-Law. 


Bakkb,  Bart, 
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High  Ooubt. 


daeed  by  the  overaeers  on  the  old  lodger  list  for  the 
»i  George  Divinon  of  the  borough. 

At  the  hearing  of  the  objections  hereinafter  men- 
tioDfid  it  was  proved  that  James  Avery  and  James 
BeaTenwere  old  lodgers,  and  were  on  the  register 
tiien  in  force  as  lodgers  in  respect  of  the  same  qualifi- 
otioiu  as  were  stated  in  their  claims ;  that  they 
denied  to  be  entered  on  the  list  in  respect  of  the 
nme  lodgings,  and  that  they  accordingly  sent  notices 
of  their  claims  to  the  overseers  on  the  25th  day  of 
July,  1896,  and  the  overseers  accepted  such  claims, 
and  inierted  their  names  on  the  old  lodger  list,  which 
VB8  duly  published  by  the  overseers. 

It  was  also  proved  that  the  claims  were  made  on 
printed  forms  supplied  to  the  claimants  by  one  of  the 
local  political  agents.  Bach  such  claim  was  in  the 
following  form : 

*' To  ue  overseers  of  the  parish  of  St.  G^r^e-in- 
&e-Sa8t. — I  daim  to  have  my  name  inserted  in  the 
Hit  of  electors  in  your  parish  for  the  borough  of  the 
Tbwer  Handets,  St.  GFeorge  Division,  in  respect  of 
the  qualification  named  below " ;  then,  after  the 
deaci^ition  of  the  qualification,  came  the  following 
deduction:  ^*I  hereby  declare  that  I  have  during 
the  twelve  calefudar  months  immediately  preceding  the 
15th  day  of  July  in  this  year  occupied  as  sole  t^ant 
and  resided  in  the  above-mentioned  lodgings,  and 
tkt  those  lodgings  are  of  a  yearly  value,  if  let 
Qnfnniiahed,  of  ten  pounds  and  upwards."  Such 
ckiffl  was  duly  signed,  dated,  and  attested,  but  the 
dedaration  omitted  to  state  that  the  claimant  was  on 
the  register  of  electors  for  the  parliamentary  borough 
in  leipect  of  the  same  lodgings,  ani  desired  to  have 
Ui  name  inserted  in  the  old  lodiger  list.    The  statu- 


toy  form  prescribed  for  claims  by  lodg;ers,  whether 
dd  or  new  lodg^ers,  is  Form  H,  No.  2,  in  the  Begis- 
tntion  Order,  1895.  According  to  that  form,  in  the 
OMof  an  old  lodger  claim,  the  declaration  should 
ooDtatn  the  following  statement :  '*  And  I  hereby  de- 
dare  that  I  am  on  the  register  of  electors  for  the 
■id  difision  (or  county)  in  respect  of  the  same  lodg- 
ings as  above  mentioned,  and  I  desire  to  have  my 
ttme  inserted  on  the  old  lodger  list."  In  the  case  of 
•  new  lodger  claim  that  part  of  the  declaration  is  to 
be  omitt^.  form  H,  No.  2,  has  farther  a  note 
HIModad  to  it,  as  follows :  ''  If  the  claimant  is  on  the 
inter  and  desires  to  have  his  name  inserted  in  the 
flSdlodfiersliflt  ...  he  must  send  in  his  daim 
n  or  before  the  25th  day  of  July.  In  any  other 
ease  be  must  send  it  in  (to  the  overseers)  after  the  last 
^y  of  July  and  on  or  before  the  20th  August. 

a  was  farther  proved  that  the  local  agent  applied 
tobia  office  for  forms  of  lodger  claims  for  the  purpose 
oi  eopplyinx  them  to  James  Avery  and  the  other 
^nanti ;  bat  that  as  his  application  did  not  specify 
vhether  old  or  new  lodger  forms  were  required,  the 
focBH  sent  to  him  were  those  used  for  new  lodgers, 
htm  which  the  said  final  declaration  is  omitted ;  and 
it  via  also  proved  that  the  local  agent  supplied  the 
^onaa  so  seat  to  him  to  the  claimants  without 
notieing  the  omission  of  such  declaration,  and  under 
^  inmresmm  that  they  were  in  the  correct  form  for 
flUk^^  claanis. 

At  the  sittiiig  of  the  court  on  the  18th  of  Septem- 
bs  the  appellant  who  was  on  the  list  of  voters,  gave 
■otioe  in  wiitiiig  that  he  objected  to  the  claims  on 
tbe  ground  that  they  were  bad  as  old  lodger  claims 
bf  Teaaon  of  the  omission  of  the  aforesaid  final 
Ma»don,  and  were  bad  as  new  lodger  claims  by 
Raaon  of  Iheir  having  been  delivered  to  the  over- 
men before  the  last  day  of  July,  1896. 

Thffle  objections  were  overruled  by  the  revising 
barriater,  who  was  of  opinion  that  if  the  claims  were 
to b^  treated  as  old  lodger  claims  he  had  power  to 
tttnil  theiu  by  iusei  tiug  the  fioal  declaration  on  tht^ 


authority  of  Ainaley  v.  NichoUoriy  24  Q.  B.  D.  144, 
38  W.  E.  Dig.  74,  and  Beg.  v.  McKellar,  41  "W.  E. 
142,  [1893]  1  Q.  B.  121,  as  he  was  satisfied  on  the 
evidence  that  the  claimants  were  on  the  existing 
register  of  electors  in  respect  of  the  same  lod^^ings 
as  they  daimed  for,  and  that  they  were  desirous 
of  having  their  names  inserted  in  the  old  lodger 
list,  and  intended  to  daim  to  be  on  that  list; 
and,  in  his  opinion,  the  omission  of  that  part  of 
the  declaration  was  caused  solely  by  a  mistake  on 
the  part  of  the  political  agents ;  and  he  accordingly 
treated  the  claims  as  if  thev  had  been  so  amended, 
and  refused  to  remove  the  claimants'  names  from  the 
list.  He  also  held  that  if  he  had  not  power  so  to  amend 
them  the  claims  would  be  good  as  new  lodger  daims, 
as  he  considered  they  were  not  invalidated  as  such 
by  reason  of  the  instructions  contained  in  the  note  to 
Form  H,  No.  2,  in  ihe  Eegistration  Order,  1895,  to 
the  effect  that  new  lodger  daims  are  to  be  seot  in 
after  the  last  day  in  July,  having  been  disregarded, 
and  he  thought  the  present  case  cQstinfiraiahabTe  from 
Whitwell  V.  Clerk  of  the  Peace  for  the  North  Riding  of 
Yorkshire,  Fox's  Eegistration  Cases,  vol.  1,  p.  152 
(1889),  as  in  that  case  an  old  lodger  claim  was  not 
forwarded  to  the  overseers  in  time  for  publication 
and  was  not  published  by  them;  and  further,  it 
seemed  to  him  that  there  was  no  express  provision 
by  Act  of  Parliament  as  to  the  time  for  sending  in 
new  lodger  daims,  as  is  the  case  with  old  lodgers 
under  section  22  of  41  &  42  Vict.  c.  26. 

He  therefore  held  that  the  claimants  were  entitled 
to  be  on  the  lodger  list,  and  he  refused  to  remove 
them  therefrom.  If  the  revising  barrister  was  wrong 
in  this  respect,  the  names  are  to  be  erased  from  the 
list. 

8,  S.  Day,  for  the  appellant.— There  is  no  author- 
ity for  making  the  amendment  in  such  a  case  as  this. 
The  lodger  franchise  was  first  conferred  by  section  4 
of  30  &  31  Vict.  c.  102,  and  that  section  makes  the 
claiming  to  be  registered  a  part  of  the  qualification. 
The  claim  to  be  registered  is  an  essential  part  of  the 
qualification  for  the  lodger  franchise:  ffersant  v. 
HaUe,  35  W,  E.  503,  18  Q.  B.  D.  412.  All  the  statu- 
tory forms  previous  to  1895,  contained  this  final 
declaration,  and  the  form  now  in  use  contains  the 
same  dedaration  to  be  made  by  an  old  lodger 
claiming  in  respect  of  the  same  lodgings.  The 
attestation  and  declaration  are  essential  parts  of 
the  claim,  and  if  the  declaration  be  omitted  the 
revising  barrister  has  no  power  to  amend,  as  we  see 
by  the  cases  of  Jones  v.  Kent,  37  W.  E.  303,  22  Q.  B. 
D.  204,  and  Smith  v.  Chandler,  37  "W.  E.  351,  22  a  B. 
D.  208.  [Hawkins,  J.— The  claimant  signed  this 
claim  bdieving,  by  mistake,  that  it  was  a  proper 
old  lodger  claim,  and  the  revising  bwrister 
has  held  that  it  was  a  mistake.  According  to  the 
decision  in  Reg.  v.  McKellar,  and  the  judgment  of 
Lord  Coleridge,  C.J.,  in  Ainsley  v.  Nicholson,  there 
was  power  to  correct  the  mistatie.]  The  power  to 
amend  a  daim  is  given  by  section  28.  sub-section  2, 
of  the  Parliamentary  and  Municipal  Eegistration 
Act,  1878;  but  that  does  not  give  power  to  make 
such  an  amendment  as  this. 

Raven,  for  the  respondent,  was  not  called  upon. 

Hawkins,  J.— I  think  the  two  cases  referred  to 
by  the  revising  barrister  are  conclusive  as  authorities 
on  the  question ;  but  apart  from  those  cases,  I  should 
have  come  to  the  same  condusion.  The  claim  and 
declaration  form  one  thing,  and  the  revising  barrister 
therefore  had  power  to  correct  the  mistake  in  the 
declaration  as  being  a  mistake  in  the  daim.  As  to 
the  mistake  itsdf,  I  have  no  shadow  of  doubt  but 
that  it  was  a  mistake  which  the  revising  barrister  had 
power  to  amend. 
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Gayb,  J. — ^I  am  of  the  same  opmion.    The  oane  is 
quite  unaignable. 

Wbight,  J. — ^I  am  of  the  same  opinion. 

Appeal  dismissed.    Leave  to  appeal  refused. 

SolicitoTB  for  the  appellant,  Lewis  &  Lewis. 

Solidton  for  the  respondent,  Gasquet  A  Metoaife. 


Aug.  10,  11,  1896. 


Q.  B.  Div.)  \ 

(Day  and  Lawrance,  JJ.)  ) 

In  re  Air  Abbitbation  between  Moboan  Ain> 
Anotheb  {Claimants)  ASD  the  London  and 
Nobth-Westebn  Bailway  Go.  {RsBpcmdenis).  (a.) 

C(ym'pen8aUon — Land  let  at  low  rent  for  puUic  park — 
Proviso  for  re-entry  if  land  comptdsorily  taken — 
Land  taken  by  company — Principle  of  compensation. 

The  claimantst  who  were  lessees  of  a  piece  of  land, 
demised  the  land  for  the  remainder  of  their  term  less  one 
day,  to  a  corporation  at  a  low  rent  upon  condition  thai 
the  land  should  he  laid  out  and  kept  as  a  public  park. 
The  lease  contained  a  proviso  thai  if  the  land  were  taken 
compulsorily  under  the  powers  of  an  Act  of  Parliament 
it  should  be  lawful  for  the  lessor  to  re-enter  and  re- 
possess the  land  as  of  his  former  estate.  Part  of  the 
land  was  taken  by  a  railufay  company  under  stcUtUory 
powers,  but  the  lessor  did  not  re-enter  upon  the  land 
taken. 

Held,  tJiat  the  claimants  were  entitled  to  receive  cm 
compensation  the  full  commercial  value  of  their  interest 
in  the  land  considered  as  freed  from  the  lease,  and  not 
merely  the  capitalized  value  of  the  nominal  rent  paid 
to  them  by  the  corporation  under  the  lease. 

Award  in  the  form  of  a  special  case  stated  by  an 
arbitrator. 

The  claim  was  under  the  Lands  Glauses  Gonsolida- 
tion  Act  to  recover  compensation  for  land  taken  and 
damages  for  severance.  The  sole  question  now  was 
as  to  the  principle  upon  which  the  compensation  was 
to  be  computed  in  respect  of  the  land  tal:en. 

In  1822  the  Corporation  of  Swansea  demised  thirty- 
eight  acres  of  land  for  mnety-nine  years  to  the 
claimants'  predecessor  in  title,  from  the  29th  of 
September,  1821,  at  a  yearly  rental  of  £9  28.  This 
hmd  was,  and  still  is,  "burrows" — that  is,  sand  by 
the  seashore  just  above  hijofh-watermark.  Part  of 
it  has  been  used  for  building  purposes  and  upwards 
of  2,000  houses,  part  of  the  town  of  Swansea,  have 
been  bmlt  upon  a  part  of  the  burrows.  A  part  of  the 
thirty-eight  acres,  consisting  of  one  acre  and  thirty- 
two  perches,  is  the  land  tucen,  and  the  apportioned 
rent  payable  by  the  claimants  to  their  lessors  for  it 
is  08.  lOd.  per  annum. 

By  underleases  in  1877  and  1889  the  claimants  re- 
let eleven  acres  and  sixteen  perches — part  of  the 
thirty-eight  acres — to  the  corporation  for  the  whole 
of  their  term  less  one  day  upon  an  improved  rental 
amounting  to  nearly  £5  per  acre.  These  underleases 
contained,  amongst  other  covenants,  a  proviso  that 
the  corporation  would  lay  out  the  demised  premises 
as  an  esplanade  and  pubuo  promenade  for  the  use  of 
the  people  of  Swansea,  ana  would  keep  the  same  so 
laid  out  in  good  and  sufficient  repair  and  order  for 
the  term  granted,  and  also  a  proviso  that  *'  in  case 
the  demised  premises  or  any  part  thereof  should  be 
required  or  taken  by  a  nulway  or  other  public 
company  under  the  power  or  authority  of  an  Act  of 
Parliament,  then  and  in  such  case  it  should  be  lawful 
for  the  lessors  into  and  upon  so  much  of  the  said 


(a.)  Reported  by  Sir  Shsbston  Baseb,  Bart., 
Barrister-at-Law. 


premises  thereby  demised  as  was  so  required  to  re- 
enter, and  the  said  premises  to  have  again  and 
re-possess  as  of  their  former  estate,  the  rents  thereiii 
before  reserved  being  reduced  in  proportion  to  the 
quantity  of  land  taken." 

Li  1891  the  London  and  North-Western  Bailway 
Go.,  acting  under  powers  conferred  on  them  by  an 
Act  of  Parliament,  gave  notice  to  treat  for,  and  in 
1892  they  entered  into  possession  of  the  land  taken, 
by  consent  of  the  corporation  and  of  the  claimants, 
and  constructed  sidings,  yards,  &c.,  upon  the  same. 

The  claimants  did  not  actually  re-enter  or  re-poesess 
themselves  of  any  part  of  the  land  so  demised  by 
them,  and  the  corporation  continues  in  possession  of 
all  the  hmd  demi^  under  the  underleases  (except 
the  one  acre  and  thirty-two  perches  taken  from  them 
by  the  company),  and  still  uses  the  same  as  a  public 
esplanade  in  accordance  with  the  provisions  of  the 
underleases. 

On  behalf  of  the  company  it  was  contended  that  as 
the  claimants  had  parted  with  their  term  exoept  for 
one  day,  the  value  of  the  claimants'  leasehold  interest 
in  the  land  taken  was  the  amount  of  reserved  rent 
which  would  be  lost  to  them  during  the  residue  of 
the  term — that  is  to  say,  the  sum  oi  about  £5  per 
annum  capitalized  for  the  residue  of  the  term  (about 
twenty-eight  and  three-quarter  years),  together  with 
the  value  of  one  day's  reversion,  and  that  the  taking 
of  the  land  by  the  company  under  the  Act  did  not 
enable  the  claimants  to  treat  it  for  the  purposes  of 
compensation  as  available  to  them  for  general  purposes 
of  profit  during  the  twenty*  eight  and  three-quarter 
year  stiUs  to  run,  as  though  the  underleases  had  ceased 
to  exist  so  far  as  the  land  taken  was  concerned. 

On  behalf  of  the  claimants  it  was  contended  that 
as  the  railway  company  had  taken  part  of  the  land 
under  the  authority  of  there  Act  of  Parliament,  the 
claimants  were  entitled  to  treat  the  land  so  taken  as 
in  hand  free  from  the  underleases,  and  to  receive  as 
compensation  the  sum  for  which  such  land  might  be 
expected  to  let  for  commercial  purposes  during  the 
remainder  of  the  term. 

The  question  for  the  court  was  whether  the  com- 
pensation for  the  land  taken  8hould.be  determined 
upon  the  principle  contended  for  by  the  company,  in 
vmich  case  the  arbitrator  fixed  the  amount  of  the 
compensation  at  £182  10s.;  or  upon  the  principle 
contended  for  by  the  claimants,  in  which  oaae  the 
arbitrator  fixed  the  compensation  at  £735. 

Ohannell,  Q.C.,  and  Glascodine,  for  the  daimants, 
were  stopped  by  the  court. 

J.  O.  Pease  (JET.  D.  Greene,  Q,C.,  and  C.  A.  HuMeU 
with  him),  for  the  company,  in  support  of  the  above 
contentions,  dted  Stebbing  v.  The  Metropolitan  Board 
of  Works,  19  "W.  E.  73,  L.  E.  6  Q.  B.  37;  and  rennjf 
V.  Penny,  16  W.  E.  671,  L.  E.  5  Eq.  227. 

Ohannell,  Q.G.,iii  reply. 

Day,  J. — ^This  case  has  given  me  a  considerable 
amount  of  trouble,  probably  from  the  condsenees  with 
which  the  case  is  stated  bv  the  arbitrator,  and  from 
the  difficulty  I  have  had  in  ascertaining  what  the 
facts  really  were.  The  £5  per  acre  under  the  under- 
leases may  or  may  not  have  been  the  rack-rent  of 
these  eleven  acres  at  that  time.  Ko  information  waa 
given  to  us  in  the  special  case  as  to  whether  it  ^waa 
rack-rent  or  not,  but  it  seems  not  improbable  that  it 
was  not  the  true  rack-rent  for  the  period  for  ^which 
the  underleases  were  granted.  But  in  these  m&dear- 
leases  very  peculiar  stipulations  were  introduced,  one 
of  which  certainly  would  not  have  been  applioable  to 
the  circumstances  existing  at  the  date  of  the  orig^iiuJ 
lease  of  1822.  First  of  afl,  there  was  a  stipulation  as 
to  the  laying  out  of  the  park  by  the  corporation,  t^n^ 
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to  tiiii  itipiilaiion  I  attach  a  great  deal  of  importance. 

Tb»  corporation  were  to  take  these  eleven  acres  of 

land  and  pay  £5  per  acre,  and  keep  it  as  a  public 

promenade  and  park.    The  land  was  let  to  the  cor- 

pcntkm,  not  for  the  purpose  of  their  making  any 

profit,  bat  for  the  purpose  of  their  holding  it  for  the 

benefit  of  the  inhabitants,  who  were  to  have  the  use 

of  ii    The  corporation  were  to  be  benefited  by  having 

a  Isrge  space  of  land  unoccupied  and  not  buOt  upon, 

but  we  land  would  be  unprofitable  in  their  hanos  in 

iny  MDse  except  as  being  a  benefit  to  the  public. 

These  deven  acres  were  a  part  only  of  the  land  which 

the  dsimants'  predecessor  took  from  the  corporation 

in  1822,  and  the  corporation  were  to  hold  tids  part 

for  the  whole  term  (less  one  day)  during  which  the 

claimanti  were  interested  in  the  other  land  which 

thej  hdd  under  the  lease  of  1622.    Laying  out  this 

land  as  an  esplanade  and  park  would  no  doubt  be 

henefiqal  to  the  other  land  of  the  claimants,  and  if 

hykttiDg  it  to  the  corporation  at  £5  per  acre,  which 

povibly  at  that  time  was  considerably  under  the 

laek-renty  the  claimants  could  benefit  theur  other  land, 

thef  were  acting  wisely  in  so  letting  it  to  the  oorpora- 

tioii,  and  that  may  have  been  the  reason  for  entering 

into  the  stipulation  as  to  re-entry.    The  result  of  this 

itipdation  was,  that  if  any  portion  of  the  eleven 

aew  was  required  and  taken  by  a  railway  company, 

tliai  the  claimants  were  to  be  at  liberty  to  re-enter 

upon  that  portion,  and  the  rental  of  the  residue  of  the 

iud,  all  of  which  had  been  laid  out  as  a  park  and  was 

itill  held  by  the  corporation,  was  to  be  diminished  in 

pnpottiofn* 

As  to  the  question  of  the  re-entry,  I  am  inclined  to 
adopt  the  view  put  forward  by  Mr.  Ohannell  that  it 
does  not  mean  a  formal  re-entry,  but  simply  that  the 
iiterait  of  the  corporation  in  the  land  was  to  cease, 
and  that  the  claimants  were  to  be  considered  as  the 
pnoDS  entitled  to  the  land  and  to  all  profits  of  the 
ind.  The  claimants  gave  up  their  land  to  the 
eoKporation  in  consideration  not  only  of  £5  a  year 
per  acn,  bnt  also  of  the  corporation  constructing  a 
park  on  the  land,  thereby  improving  the  claimants' 
other  property,  and  it  is  not  unreasonable  that  the 
dajmants  should  sav  to  the  corporation  :  '*  I  let  you 
ttland  for  a  park;  you  will  not  be  able  to  get 
nmp&Dsatiou  from  anyone  who  takes  the  land  for  a 
aflway  company,  but  it  is  only  fair  and  reasonable 
that  1,  who  have  made  a  saonfice  in  so  letting  it, 
ihodd  be  able  to  say  to  any  person  who  comes  in  to 
take  the  land*  that  the  land  is  mine,  and  that  I  can 
Kfl  for  the  fair  market  price  of  the  land."  That 
18  the  claimants*  contention,  and  I  think 
Ihatitisri^t.  The  company  gave  this  notice  to 
tnat,  and  Sub  notice  at  once  put  an  end  to  the  right 
ef  the  parties  to  interfere  with  the  land  or  to  add  to 
ita  Yifaw.  The  land  is  to  be  sold  as  of  the  value  it 
vas  at  tibe  time  the  notice  to  treat  was  given,  and  the 
taoaUun  we  have  to  determine  is,  What  was  its 
^abe  at  that  time  ?  The  notice  put  an  end  to  the 
laderieaae  ao  far  as  the  land  was  concerned  which 
ym  oompiiaed  in  the  notice.  The  right  of  the 
ftenanti,  however,  who  were  the  only  persons 
vho  ooRold  sell,  remained.  They  were  the  only 
pSBOBs  who  could  sell  and  who  had  a  titie 
to  adl,  and  they  have  been  dealt  with  by  the 
wipanj  as  the  persons  who  had  a  right  to  sell. 
Ihe  kod  was  not  taken  as  land  belonging  to 
fa   oorporation,    but   it    is    rightiy     dealt    with 


they 

in  they  eaitilled  to  sell  the  land  as  '*  land  taken  as 
it  hand  and  free  from  the  underleases,"  to  use  the 
tKpRaaaon  in  the  special  case  ?  The  very  object  of 
fa  provision  in  the  underleases  was  to  enable  the 


claimants  to  sell  the  land  as  in  hand  and  free  from 
the  underleases.  The  land  is  to  be  in  hand  from  tiie 
underleases,  and  therefore,  in  point  of  terms,  the 
condition  is  fulfilled.  The  land  has  become  in  hand 
and  free  from  the  underleases,  and  the  claimants  are 
the  persons  who  alone  can  sell  the  land  and  who  alone 
can  make  titie  to  the  company.^  We  have  now  to 
deal  with  the  interest  they  have'  in  the  land.  The 
conmiercial  value  of  the  huid  is  found  by  the  arbi- 
trator to  be  £735.  The  land  has  evidentiy  increased 
in  value  to  a  very  considerable  amount.  Who  is 
entitied  to  that  increase  P  The  persons  who  succeeded 
in  ^tting  clear  of  the  imderleases,  the  persons 
owning  and  selling  the  land  and  who  alone  can  make 
a  titie  to  the  land — ^namely,  the  claimants.  They  have 
the  land  free  and  are  entitied  to  sell  the  land  as  free 
land,  and  they  sell  it  accordingly. 

The  case  was  very  properly  distinguished  by  Mr. 
Ohannell  from  the  case  of  Stebhtng  v.  The  Metropolitan 
Board  cf  Works,  which  had  reference  to  land  taken  for 
a  burial  ground,  which  land,  therefore,  was  per- 
manentiy  taken  out  of  the  market.  Here  the  stipu- 
lation was  that  the  letting  of  the  land  for  public 
purposes  for  £5  an  acre  should  not  prejudice  the 
lessors,  and  that  thev  should  not  be  bound  to  take 
merely  the  capitalizea  value  of  the  £5  a  year,  but  that 
they  should  be  entitied  to  get  the  fair  commercial 
value  of  the  land.  It  seems  to  me  that  the  conten- 
tion of  the  claimants  is  right,  and  that  they  are  en- 
titied to  recover  under  the  award  the  HUm  of  £736. 
I  have  not  arrived  at  this  conclusion  without  difficulty 
and  hesitation,  but  upon  the  whole  my  opinion  is 
that  the  claimants  are  entitied  to  sell  the  land  and  to 
be  paid  for  it  the  full  commercial  value — ^namely,  the 
£735,  which  has  been  assessed  by  the  arbitrator.  I 
think,  therefore,  our  judgment  should  be  for  the 
claimants. 

liAWBAiroB,  J. — I  am  entirely  of  the  same  opinion* 
Judgment  for  the  claimants,  with  costs. 
Solicitors  for  the  claimants,  Beor  &  Plant,  Swansea* 
Solicitor  for  the  respondents,  (7.  H.  Mason, 


Dec.  9. 


OToutt  Of  Appeal. 

Rrom  Q.  B.  Div.  , 
(Lord  Esher,  M.B.,  and  | 
Lopes  and  Bigby,  L.J  J.) ) 

Dablow  v.  Blaitd.  (a.) 

Bill  of  sale — Consideration— True  statemenl-'Coneidera' 
turn  under  £30— Bills  of  Sale  Act,  1882  (45  <fe  46 
Vict.  c.  43),  M.  8,  12. 

A  bill  of  scile  was  expressed  to  be  given  in  considera- 
tion of  the  sum  of  £13  12a.  then  owing  by  the  grantors 
under  a  promissory  note,  and  of  £16  8«.  then  paid  to 
the  grantors,  making  together  the  sum  of  £30,  the  receipt 
of  which  the  grantors  acknowledged. 

The  promissory  note,  which  was  given  in  considera- 
tion of  an  advance  of  £10,  was  for  £14  30.  ^d,  payable  by 
weekly  instalments  of  11a.  4<2.  each,  the  whole  balance  to 
become  payable  on  default  in  payment  of  any  intialmeni. 
At  the  date  when  the  bill  of  sale  was  given  the  fhst 
instalment  of  Ua.  4(2.  had  been  paid,  and  the  second 
instalment  was  not  yet  due.  The  sum  o/  £16  8a.  was 
in  fact  paid  on  the  execution  of  the  bill  of  sale. 

Held,  that  the  bill  of  sale  was  void,  on  the  grounds — 
(1)  that  it  did  not  truly  set  forth  the  consideration  for 

(«.)  Beported  by  F.  G.  Buokkb,  Esq.,  Banister- 
at-Law. 
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which  it  vjcts  given  within  the  meaning  of  section  8  of 
the  Bills  of  Sale  Act,  1882 ;  (2)  that  it  was  given  in 
consideration  of  a  sum  under  £30  within  the  meaning  of 
section  12. 

Applioation  for  judgment  or  a  new  trial  in  an 
action  tried  in  the  Court  of  Passage,  Liverpool. 

On  the  3l8tof  December,  1895,  the  plaintiff,  Eliza- 
beth Darlow,  advanced  the  sum  of  £10  to  Gteorge 
Topham  and  Prisoilla  Topham,  two  of  the  defendants, 
ana  received  a  promissory  note  signed  by  the  three 
defendants,  Annie  Amelia  Bland,  G^rge  Topham, 
and  PrisciUa  Topham,  for  £14  3s.  4d.,  payable  by 
weekly  instalments  of  lis.  4d.  each.  On  default  in 
pajrment  of  any  instalment  the  whole  balance  was  to 
become  payable. 

The  first  instalment  was  duly  paid,  but  on  the  Idth 
of  January,  1896,  before  the  second  instalment 
became  due,  the  Tophams,  not  being  in  a  position  to 
pay  the  second  instalment,  applied  to  the  plaintiff  for 
a  further  advance. 

The  plaintiff  made  a  further  advance  of  £16  8s.  on 
the  security  of  a  bill  of  sale  given  to  her  by  the  Top- 
hams  on  the  same  day. 

The  bill  of  sale  was  expressed  to  be  given  ''in 
consideration  of  the  sum  of  £13  12s.  now  owing  by 
Qeorge  Topham  and  PrisciUa  Topham  under  a  pro- 
missory note  dated  the  31st  of  December,  1895,  and 
of  £16  8s.  now  paid  to  George  Topham  and  Priscdlla 
Topham,  making  together  the  sum  of  £30,  the  receipt 
of  which  the  saidGeorge  Topham  and  Prisdlla  Topham 
hereby  acknowledge." 

The  plaintiff  having  brought  this  action  on  the 
promissory  note,  a  counter-claim  was  set  up  to 
recover  damages  from  the  plaintiff  for  having  wrong- 
fully broken  and  entered  on  the  Tophams'  premises, 
which  the  plaintiff  justified  under  the  bill  of  sale. 

Judgment  was  given  at  the  trial  for  the  plaintiff. 

The  defendants  appealed,  and  contended,  inter  aliat 
that  they  were  entitled  to  judgment  on  the  counter- 
claim, on  the  sround  that  the  bill  of  sale  was  bad — 
il)  because  it  aid  not  truly  set  forth  the  consideration 
or  which  it  was  given  within  the  meaning  of  section 
8  of  the  Bills  of  Sale  Act,  1882 ;  and  (2)  because  it 
was  given  in  consideration  of  a  sum  under  £30  within 
the  meaning  of  section  12  of  that  Act. 

F,  Dodd,  for  the  defendants. 


Loehnis,  for  the  plaintiff. 


Cur,  adv.  vult. 


Dec.  9. — LoPBS,  L.J.,  read  the  following  judg- 
ment :  Several  points  were  raised  in  this  case,  but  it 
is  only  necessary  to  consider  the  point  arising  on  the 
validity  of  the  bill  of  sale. 

The  Bills  of  Sale  Act,  1882,  requires  by  section  8 
that  every  bill  of  sale  like  the  present  "  shall  truly 
set  forth  the  consideration  for  which  it  is  given."  It 
is  said  that  this  bill  of  sale  does  not  comply  with  that 
requirement.  I  am  clearly  of  opinion  that  it  does  not. 
This  bill  of  sale  purports  to  be  given  '*  in  considera- 
tion of  the  sum  of  £13  12s.  now  owing  by  Qeorge 
Topham  and  PrisciUa  Topham  under  a  promissory 
note  dated  the  31st  of  December,  1895,  and  of  £16  8s. 
now  paid  to  GFeorge  Topham  and  Prisoilla  Topham, 
making  together  the  sum  of  £30,  the  receipt  of  which 
the  said  George  Topham  and  PrisciUa  Topham 
hereby  acknowledge."  AU  that  was  actuaUy  paid 
wtis  £26  88.,  being  £16  8s.  on  the  execution  of  the 
bUl  of  sale,  and  £10,  ,the  consideration  for  the  pro- 
missory note,  but  tiie  receipt  of  the  fuU  sum  of  £30 
is  acknowledged.  This  is  not  in  accordance  with  the 
facts,  and  is  untrue^  because  £26  8s.  was  aU  that  was 
reaUy  received.  Section  9  of  the  Act  of  1882  provides 
that  abiU  of  sale  like  the  present  is  to  be  void  unless 
made  in  accordance  with  the  form  in  the  schedule. 


The  form  says,  *'  in  consideration  of  the  sum  of  £ 

now  paid  to  A.  B.  by  C.  D.,.the  receipt  of  which  the 
said  A.  B.  hereby  acknowledges,"  contemplating  a 
then  existing  debt  then  payable.  But  the  consider- 
ation here  is  not  truly  stated.  £30  was  not  received. 
The  £13  12s.  was  not  then  payable,  and  only  a  por- 
tion of  it— namely,  £10 — was  received.  If  a  bill  of 
sale  like  this  was  held  to  be  good,  it  would  be  render- 
ing nugatory  the  provision  contained  in  section  12  of 
the  Act,  which  says:  **  Every  biU  of  sale  made  or 
Kiven  in  consideration  of  any  sum  under  £30  shall 
be  void."  How  can  it  be  said  that  this  biU  of  sale 
was  not  given  for  a  sum  under  £30  P  It  was  given 
for  £26  8s.,  and  when  the  grantors  acknowledged  the 
receipt  of  £30  (which  I  can  only  understand  as  £30 
in  cash)  they  said  that  which  was  imtrue.  On  the 
ground  that  the  consideration  was  not  truly  stated, 
and  also  on  the  ground  that  the  biU  of  sale  was  given 
for  a  sum  under  £30,  I  think  it  is  bad. 

BiGBY,  L.J.,  read  the  foUowing  judgment:    The 
only   question  on  this  appeal  wMch  was    left    for 
decision  by  the  court  was  the  validity  of  the  counter- 
claim  of    the    defendants,  Topham  and  wife,    for 
damages  occasioned  by  the  plaintiff's  taking  and  con- 
verting goods  and  chattels  of  the  same  (^fendants. 
The  plawtiff  justified  the  taking  and  conversion  of 
the  goods  as  done  under  the  authority  of  a  biU  of  sale 
dat^  the  13th  of  January,  1896 ;  and  tJie  point  to 
be  determined  is  whether  that  was  a   vaUd  biU  of 
sale.    If  it  was,  the  judgment  entered  for  the  plain- 
tiff on  the  counter-claim  wiU  stand ;  if  it  was  not, 
judgment  on  the  counter-claim  must  be  given  for 
Toj^am  and  wife  for  £40,  the  amount  of  damage 
ascertained  by  the  jury.    The  biU  of  sale  is  said  to 
be  void — (1)  because  it  did  not  truly  set  forth  the 
consideration   for   which  it  was  given  within   the 
meaning  of  section  8  of  the  Bills  of  Sale  Act,  1878, 
Amendment  Act,  1882 ;  and  (2)  because  it  was  mside 
or  given  in  consideration  of  a  sum  under  £30  within 
the  meaning  of  section  12  of  the  same  Act.    As,  bow- 
ever,  the  consideration  appearing  on  the  face  of  the 
biU  of  sale  is  £30,  the  second  objection  cannot'  aiiae 
unless  the  first  is  determined  in  favour  of  the  defen- 
dants ;  but  the  smaUest  excess  in  the  statement  of  the 
consideration  wiU  make  section  12  appUcaUe. 

The  biU  of  sale  purports  to  be  given  **  in  considera- 
tion of  the  sum  of  £13  1 2s.  now  owing  by  Gheorg^e 
Topham  and  PrisciUa  Topham  under  a  pronuseory 
note  dated  the  3l8t  of  December,  1895,  and  of  £16  da. 
now  paid  to  George  Topham  and  Prisoilla  Tophsua, 
making  together  the  sum  of  £30,  the  receipt  of  ^irhioh 
the  said  C^rge  Topham  and  PrisciUa  Tophaan 
hereby  acknowledge."  It  is  not  disputed  that  the 
£16  8s.  was  actuaUy  paid  over  on  the  execution  of  the 
bill  of  sale,  and  the  truth  of  the  statement  as  to  the 
£13  12s.  forming  part  of  the  consideration  is  alone  in 
dispute,  and  depends  upon  the  facts  in  respect  to  that 
sum,  which  are  as  follows. 

On  the  3l8t  of  December,  1895,  the  connter- 
daiming  defendants  and  the  other  defendant,  l^ijs. 
Bland,  gave  to  the  plaintiff  a  promissory  note,  of 
which  the  foUowing  is  a  copy : — 

''Liverpool.  December  31,  1895.  £14  3s.  4d. 
For  value  received  we  jointly  and  severaUy  and  each 
respectively  as  principals  promise  to  pay  to  Eliza- 
beth Darlow  or  order  the  sum  of  fourteen  ponnda 
three  shillings  and  f ourpence  by  instalments  of  eleven 
shillings  and  fourponce  on  Monday,  the  6th  day  of 
January,  1896,  and  the  like  sum  of  lis.  4d.  on  eaoh  and 
every  succeeding  Monday  for  twenty-four  fnrther 
weeks,  and,  in  case  default  be  made  in  payment  of 
any  one  or  part  of  the  said  instalments,  we  jointly 
and  severaUy  promise  to  pay  on  demand  the  whole 
balance  then  remaining  unpaid  of  the  first- named 
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nm,  together  with  intezest  thereon  at  and  after  the 
iftte  of  one  halfpenny  per  shilling  per  week  from  the 
dttaof  such  de&olt,  until  pajrment  thereof. — Annie 
Amkua  Bland,  Obobge  Tofham,  Pbisoilla  Tof- 


The  actual  consideration  paid  for  the  promissory 

note  was  £10  only.    Notwithstanding  the  fact  that 

th«  defendant  Bland  expressly  contracts  as  principal, 

it  IB  aaid  that  as  between  her  and  the  other  defendants 

die  wu  a  snrety  only,  and  that  the  whole  sum  af  £10 

was  in  fact  received  by  the  counter-claiming  def en- 

dsnts;  hut  no  question  depending  upon  that  allega- 

iion  IB  now  before  the  court.    The  first  instalment  of 

111.  4d.  payable  under  the  promissory  note  was  duly 

piid.    As  the  makers  of  the  note  were  entitled  to  the 

orasl  days  of  graoe  in  respect  of  each  instalment,  the 

noond  instalment  did  not  become  in  fact  due  and 

uyaUe  until   January    16,    1896.      Therefore,    on 

Jaanaiy  13,  the  only  liability  of  the  counter-claiming 

defendants  to  the  plaintiff  was  to  pay  the  future 

isitilmenta  as  they  fell  due.     The  sum  of  £13  128. 

Boi  hoDf  actually  due,  the  acknowledgment  of  the 

leoeipt  of  the  full  sum  of  £30  appearing  in  the  bill  of 

■le  was  not  in  accordance  with  the  facts.    From  no 

point  of  view  could  it  be  said  that  more  than  £10  had 

been  reoeiTed  prior  to  the  date  of  the  bill  of  sale,  and, 

tiking  into  account  the  £16  8s.  paid  at  the  time  of 

eieoirtion,  the  whole  amount  actually  received  was 

£36  8s.  only,  a  sum  not  sufficient  to  avoid  the  opera- 

(ian  of  section  12  of  the  Act.    Again,  there  was  no 

iatflntion  to  release  the  counter-claiming  defendants, 

or  the  other  defendant  Bland,  from  uieir  liability 

voder  the  promissory  note.    In  fact,  in  this  action 

tiie  pluintiff  has  recovered  on  the  promissory  note  the 

nm  of  £13  12s.  against  all  three  defendants.    There 

eoold  therefore  have  been  no  agreement  to  treat  the 

£13  12s.  as  a  present  advance  in  lieu  of  the  sum  or 

flow  payable  on  the  note,  if  the  existence  of  such  an 

tgreement  in  fact  would  have  been  sufficient  without 

being  mentioned  in  the  bill  of  sale.    The  cases  under 

the  Act  of  1878  established  the  principle  that  if  the 

eonsideration  is  stated  in  a  manner  which  may  be 

oonndered  to  amount  substantially  to  an  accurate 

reptoscntaticm   of  the  real  facts,  it  is  stated  with 

nfficient  tmth  to  satisfy  the  requirements  of  the  Act: 

per  Fiy,  L.J.,  in  Ex  parte  Johnson,  32  W.  B.  693, 

26  Gh.  D.   338,  a  case  relied  upon  by  the  learned 

iidge  in  the  court  below ;  or  in  the  words  of  the 

Jfirter  of  the  Bolls  in  Credit  Co.  v.  Fott,  29  W.  B. 

S26,  6  Q.   B.   D.   295,   cited  by  Bowen,    L.J.,    in 

fte  tame  case  of  Ex  parte  Johnson,  it  is  sufficient 

if  the  facts  are  accurately  stated  either  as  to  their 

iBgil  effect  or  as  to  theur  mercantile  and  business 

efect,  though  they  may  not  be  stated  with  strict 

aeeniaoy.     But  here  the  consideration  is  not  stated 

aoeaiatelT    either  as  to  its  legal  effect  or  as  to  its 

■eramtife     and    business    effect,    for    there    is    a 

■ibstuitial    difforence    from    each    point    of    view 

between  a  present  advance  of  a  sum  of  money  and  a 

Ability  to  pay  the  same  sum  by  instalments  at  future 

dates.    It  was  suggested  that  the  payments  to  be 

Btde  in  fatore  under  the  promissory  note  were  present 

debts,  thoog^h  payable  in  future,  and  that  there  was 

BO  sabstBiitial  inaccuracy  in  saying  that  the  whole 

eaount  of  the  instalments  was  *'  now  owing,"  what- 

etor  m^g^t  have  been  the  effect  of  saying  that  they 

were  dne  aa  well  as  owing.    But  when,  as  here,  the 

qiwtiup  is  aa  to  the  present  value  in  money  of  the 

ofaiigation  to  pay,  it  isboth  in  a  legal  and  in  a  business 

point  of  view  altogether  misleading  to  take  the  debt 

St  its  full  amount  as  now  owinff,  the  present  value 

be^  obviously  less  than  the  whole  sum  payable  in 

firimrtK    This  point  appears  to  be  covered,  if  authority 

is  required,  by  the  decision  of  Lopes,  L.J.,  affirmed 

by  tlw  Gouzt  of  Appeal,  in  Cochrane  v.  Moore,  38  W. 


B.  588,  25  Q.  B.  D.  57.  There  the  consideration  for 
a  bill  of  sale  dated  the  26th  of  July,  1888,  purported 
to  be  a  sum  of  £7,575,  then  owing  by  Benzon  to 
Cochrane,  and  a  further  sum  of  £2,425,  then  paid  by 
Cochrane  to  Benzon,  making  together  £10,000.  In 
fact,  at  the  date  of  the  bill  of  siue,  Benzon  was  on]y 
indebted  to  Cochrane  on  two  promissory  notes  then 
current  and  payable  respectively  in  August  and  Sep- 
tember for  sums  amounting  together  to  £8,300.  It 
was  said  that  by  an  agreement  arrived  at  at  the  time 
this  £8,300  due  in  future  was  to  be  taken  between 
the  parties  as  represented  by  the  sum  of  £7,575. 
But  it  was  held  that,  if  the  agreement  existed,  it 
ought  to  have  been  stated  in  the  bill  of  sale,  and, 
that  not  having  been  done,  the  document  was  void  as 
not  truly  stating  the  consideration  for  which  it  was 
given.  There  was  in  that  case  a  present  liability  for 
£8,300,  payable  in  future,  and,  independently  of  any 
agreement,  it  would,  according  to  the  argument,  have 
been  right  to  say  £8,300  and  a  fortiori  £7,575  was 
now  owing. 

Lord  EsHEB,  M.E.,  concurred. 

Appeal  allowed* 

Solicitors  for  the  plaintiff,  BelL  Brodrick,  c^  Sons, 
for  Cecil  B.  Taylor,  Liverpool. 

Solicitors  for  the  defendants,  BidsdoUe  &  Sons,  for 
H,  Davies,  Liverpool. 


From  Q.  B.  Div.         1 
(Lord  Esher,  M.B.,  and  >  Dec.  2. 

Lopes  and  Bigby,  L.JJ.)J 

Enoelkabt  v.  Fasrant  &  Co.  Am)  Lifton.  (a.) 

Master  and  servant — Negligence  of  servant — Effective 
cause  of  injury — Intervention  of  wrongful  act  hy  third 
party. 

The  defendant,  who  was  a  groeer,  kept  a  van  which  he 
sent  out  with  a  man  to  drive  and  a  hoy  to  deliver  goods 
at  the  customers*  houses.  The  hoy  was  expressly  for- 
hidden  to  drive.  The  driver  negligently  left  the  van  for 
a  short  time  in  charge  of  the  hoy,  who  drove  the  van  for 
a  few  yards  in  order  to  turn  it  round,  and  while  so 
doing  injured  the  plaintiff* s  trap. 

Held,  that  the  driver's  negligence  in  leaving  the  van  in 
charge  of  the  hoy  was  an  effective  cause  of  the  injury, 
and  that  the  defendant  was  liable  for  that  negligence. 

Appeal  from  the  judgment  of  a  Divisional  Court 
on  an  appeal  from  a  county  court. 

This  was  an  action  to  recover  damages  for  injuries 
caused  to  the  plaintiff's  trap  by  the  negligence  of  the 
defendant's  servants.  The  defendant  Lipton,  who 
was  a  grocer,  kept  a  van  which  he  used  for  the  pur- 
pose of  delivering  goods  to  his  customers.  The 
defendants  Farrant  &  Co.  sum>lied  him  with  a  horse 
and  a  driver,  named  Mears.  Lipton  himself  provided 
a  boy,  named  Tucker,  to  deliver  the  parcels  at  the 
customers'  houses.  Tucker  was  expreoBly  forbidden 
to  drive,  and  Mears  was  expressly  directed  never  to 
leave  tiie  van.  In  the  course  of  one  of  their  rounds 
Mears  stopped  the  van  outside  his  house,  and  went 
in  to  get  some  oil  for  a  lamp  which  Tucker  used 
inside  Sie  van,  and  during  his  absence  he  left  Tucker 
in  charge  of  the  van.  Tucker,  thinking  he  would 
save  time  if  he  turned  the  van  round,  w>ve  about 
fifty  yards  idong  the  road  to  a  point  where  there 
was  more  room  lot  turning,  and  there  turned,   and 
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while  he  was  coming  baok  he  ran  into  the  plaintifTs 
trap  and  caused  the  injuries  oomplained  of. 

The  county  court  judge  held  that  there  was  negli- 
gence on  the  part  of  both  Hears  and  Tucker,  bat  he 
thought  that  the  negligence  of  Tucker,  and  not  that 
of  Hears,  was  the  proximate  cause  of  the  injury.  He 
gave  judgment  for  the  plaintiff  against  lipton,  and 
judgment  for  the  defendants  Farrant  &  Co. 

l%e  defendant  Lipton  appealed  to  the  Queen's 
Bench  Division.  Qrantham  ana  Wright,  JJ.,  affirmed 
the  decision  of  the  county  court  judge. 

Lipton  appealed  to  the  Court  of  Appeal.  On  the 
heanng  of  the  appeal  the  case  was  treated  on  the 
footing  Uiat  both  Hears  and  Tucker  were  in  the 
service  of  Lipton. 

J.  A,  Foote,  for  the  defendant  Lipton. — ^Lipton  is 
not  liable  for  the  negligence  of  Hears,  for  Hears's 
negligence  was  not  the  proximate  cause  of  the 
injury.  It  was  not  the  natural  result  of  his  leaving 
Tucker  with  the  van  that  Tucker  should  attempt  to 
drive  the  van :  Mann  v.  Ward,  8  Times  L.  B.  699. 
Neither  is  Lipton  liable  for  the  negligence  of  Tucker, 
for  it  was  not  within  the  scope  of  Tucker's  authority 
to  drive  the  van,  and  he  was  expressly  forbidden  to 
do  so. 

W.  Howland  Roberta,  for  the  plaintiff.— First,  the 
defendant  is  liable  for  the  negligence  of  Hears,  not- 
withstanding the  intervention  of  a  wrongf  cd  act  by 
Tucker  :  Clark  v.  Chambers,  26  W.  E.  613,  3  a  B.  D. 
327;  The  Bemina,  36  W.  E.  314,  12  P.  D.  68. 
Secondly,  he  is  liable  for  the  act  of  Tucker  alone ;  for 
the  driving  of  the  van  by  Tucker  was  an  act  done  by 
him  in  the  course  of  ms  employment  and  for  his 
master's  benefit:  Burna  v.  PouUom,  22  W.  E.  20, 
L.  E.  8  C.  P.  563. 

Cur,  adv,  vuU, 

Dec.  2.— Lord  Eshsb,  H.E. — I  am  of  opinion 
that  the  decision  of  the  county  court  judge  and  of 
the  Divisional  Court  is  ri^^ht.  The  case  depends  on 
the  doctrines  which  have  been  established  as  to  the 
liability  of  an  employer  for  the  negligent  acts  of  his 
servant.  There  is  no  doubt  about  the  law;  the 
difficulty  always  lies  in  applying  the  law  to  the 
particular  facts  of  each  case.  The  defendant,  who 
was  a  tradesman,  had  a  cart  which  he  used  for 
delivering  goods  at  his  customers'  houses.  The  cart 
was  sent  out  with  a  man  named  Hears  to  drive  it  and 
a  boy  named  Tucker  to  deliver  the  parcels  out  of  the 
cart.  It  was  Tucker's  duty  to  tell  Hears  to  what 
address  to  drive,  and  Hears  was  then  to  drive  to 
that  address.  Hears  was  intrusted  with  the  duty  of 
driving ;  Tucker  was  not  intrusted  with  that  duty,  it 
was  no  part  of  his  duty  to  drive  at  idl.  But  they 
both  went  out  to  take  part  in  the  same  object — ^viz., 
the  delivery  of  the  paroeb  to  the  customers,  which 
was  thus  the  joint  work  of  both.  The  fact  that 
Tucker  was  expressly  forbidden  to  drive  is  im- 
material ;  it  is  sufficient  that  it  was  no  part  of  his 
duty  to  drive.  Li  my  opinion  it  is  also  immaterial 
that  Hears  was  expressly  told  not  to  leave  the  cart. 
Now,  on  the  day  of  the  accident  it  became  necessary 
to  get  some  fresh  oil  for  a  lamp  which  Tucker  used 
inside  the  cart.  Hears  thereupon  drove  to  his  own 
house,  but  instead  of  letting  Tucker  go  in  to  fetch 
the  oil.  as  he  ought  to  have  done,  he  went  in  himself, 
and  he  left  the  cart  in  charge  of  the  boy,  who,  it 
must  be  taken,  he  knew  could  not  drive.  The  county 
court  judge  found  as  a  facttbat  Hears  was  negligent 
in  so  doing.  The  boy  then,  not  for  his  own  pleasure, 
but  with  intent  to  carry  on  his  master's  business,  and 
so  as  to  save  time,  turned  the  cart  round.  I  am  of 
opinion  that  the  defendant  is  liable  for  the  negligence 
of  Hears,  if  the  negligence  of  Hears  was  an  effisctive 


cause  of  the  injury  to  the  plaintiff  which  followed. 
It  said  that  the  mere  fact  of  the  boy  driving  the  cart 
in  disobedience  to  his  orders  relieved  the  defendant 
from  liability,  even  although  Hears  was  negligent 
That  argument  cannot  be  supported.  If  a  stremfor 
interferes  and  by  a  wrongful  act  contributes  to  me 
accident,  it  does  not  folio  vr  that  the  defendant  is  not 
liable,  if  the  negligence  of  his  servant  is  an  effective 
cause  of  the  accident.  As  there  was  no  jury  in  tiiis 
case,  we  have  no  power,  as  the  Divisional  Court  had, 
to  draw  inferences  of  fact,  and  I  think  that  when 
Hears  left  the  cart  in  charge  of  the  boy  he  did  a 
dangerous  thing,  which  was  an  effective  cause  of  what 
subsequently  happened.  As  to  the  case  of  Mann  v. 
Ward,  1  have  some  doubt  whether  it  can  have  been 
correctly  reported.  In  my  opinion  the  defendant 
here  must  be  held  to  be  liaole,  not  for  the  negligence 
of  the  boy,  but  for  the  negligence  of  Hears. 

LoFBS,  L.J.,  read  the  folio wiug  judgment :    The 
interposition  of  the   negligence  of  another   person 
between  what  I  will  call  the  primary  negligence  and 
the  accident  makes  this  case  difficult.    There  must  be 
negligence  and  negligence  causiag  the  injury.    Hears 
was  the  driver  of  lapton,  and  for  any  negligence  of 
his  causing  injury  Lipton  would  be  liable.    Hears  left 
the  cart  and  horse  in  the  street  unattended.    For 
this,  if  nothing  more  had  taken  place,  lapton  would 
be  liable,  provided  it  caused  the  mischief;  for  it  was 
negligence  on  the  part  of  Hears,  who  was  the  ser- 
vant of  Lipton.    Hears  had  be^  cautioned  not  to 
leave  the  ciurt  and  horse  imattended,  and  on  a  previous 
occasion  has  been  censured  for  so  doing.  But  there  was 
a  boy  aged  seventeen  also  in  the  cart,  vho  was  also  in 
the  emjuoy  of  Lipton.    This  boy,  caJled  Tucker,  had 
nothing  to  do  with  the  driving.    Whilst  Hears  was 
away,  the  reins,  which  had  been  placed  in  a  hook,  in- 
tended to  hold  them  when  thedriver  wasnotusingthem, 
were  taken  from  the  hook  by  Tucker,  and  he  proceeded 
to  drive  the  cart  some  little  wa^  along  the  street  for  the 
purpose  of  turning  it,  and  in  so  doing  came  into 
collision  with  another  carriage  and  caused  the  injury 
complained  of.     The  negligence  of  Hears  was  not 
disputed,  but  it  was  said  t^t  his  negligence  did  not 
cause,  but  the  negligent  driving  of  Tucker  did  cause, 
the  mischief.    The  boy  Tucker  had  been  prohibited 
from  driving,  and  his  driving  was  a   direct  act  of 
disobedience  on  his  part.    In  uiese  circumstanoes  the 
question  is,  was  it  the   negligence  of  Hears  or  of 
Tucker  which  caused  the  accident  P    It  was  contended 
that  nothing  done  in  the  way  of  driving  by  Tacker 
could  make  the  master,  Lipton,  liable,  because  Tucker 
was  not  acting  within  the  scope  of  his  authority,  had 
nothing  to  do  with  the  driving,  and  in  fact  was  acting 
in  disooedience  to  the  prohibition  he  had  received. 
I  think  this  is  right.    With  regard  to  Hears,  it  waa 
said  he  did  not  cause  the  mischief,  and  could  not  make 
Lipton  liable,  and  that  the  mischief  was  caused,  by 
the  intervention  of  another  person — viz.,  Tucker,  for 
whom   Lipton,    so    far    as  driving   was  concerned* 
was  not  responsible.    After  careful  consideration  I 
have  come  to  the  conclusion  that  Hears's  negligence  was 
the  effective  cause  of  the  mischief,  and  that  Idpton 
is    liable.      Tindal,    C.J.,    in    lUidge    v.    Ooodtain^ 
5  C.  &  P.  190,  said :  '*  If  a  man  chooses  to  leave  a 
cart  standing  in  the  street,  he  must  take  the  risk  of 
any  mischief  that  may  be  done."    It  was  Heara'a 
blameable  carelessness  which  induced  the  boy  Tacker 
to  do  what  he  did ;  it  was  that  carelessness  which  was 
the  real  moving  and  effective  cause  of  the  mischief, 
and  I  beHeve  &at  is  the  inference  which  any   jaiy 
would  draw  from  the  facts  of  this  case.    If  Tacker 
had  not  been  in  the  cart,  and  Hears  had  left  the  cart 
unattended,  and  the  horse  had  moved  on,  and   an 
injury  had  been  caused  to  a  passer-by,  or  if  a  ] 
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by  had  jumped  into  the  cart  and  driven  it  and  injured 
Kme  poflon  by  negligent  driving,  Lipton  would  have 
been  haUe.  Affain,  if  Mears  luul  asked  a  passer-by 
to  stand  at  the  head  of  the  horse  while  was  absent, 
and  the  passer-by  had  left  the  horse,  and  the  horse 
bad  gone  on,  and  injury  had  been  caused  to  any 
penon,  Lipton  would  be  liable.  His  carelessness  in 
not  anticipating  what  might  not  unreasonably  happen 
voold  have  been  the  real  and  effective  cause  of  the  mis- 
chiei  In  this  case  Mears  practically  was  leaving  the 
boneand  cart  unattended.  He  knewTucker  was  ordered 
not  to  mterf ere  with  the  driving ;  he  ou^ht  therefore 
to  have  anticipated  that  some  casualty  might  happen, 
and  it  was  his  imprudence  in  this  respect  which  caused 
the  mischief.  Mann  v.  Ward  is  a  very  peculiar  case,  and 
ieonly  reported  in  8  Times  L.  B.  699.  I  doubt  if  itis 
fully  reputed.  It  must  be  regarded  as  a  decision  on 
the  fcry  peculiar  facts  of  the  case,  and  is  one,  if 
ooRSOtly  reported,  at  which  I  should  not  myself  have 
tnived.  It  ia  impossible  to  reconcile  the  various 
deciaions  with  regard  to  negligence,  and  the  reason  is 
that  fact  and  law  are  so  mix^  up  in  them  that  they 
m  frequently  dedaions  rather  on  the  facts  than  the 
kv,  and  the  variety  of  facts  involved  is  infinite.  The 
appeal  must  be  dismissed. 

BiGBT,  L.J.,  ooncurred. 

Apptai  dismisHd. 

Sdlkaiors  for  the  plaintiff.  Wood,  Bigg,  &  Nash,  for 
Kfttou,  Maehemie,  A  Hexi,  Torquay. 

SoficitQrs  for    the   defendant,    iVtor,    Church,  & 
Aiam,  for  T.  (7.  Lindop,  Torquay. 


From  Chan.  Div.  *) 

(Lord  Bnssell  of  Killowen,  C.J.,  and  [    Nov.  20, 28. 
lindley  and  A.  L.  Smith,  L.JJ.)     ) 

In  re  Bobinson. 
Weight  v.  Tuqwkll.  (a.) 

icdetiastkal  law — Use  of  black  gown  in  pulpit— Con- 
diiional  heqiiest  of  money — Legality » 

li  is  nd  tUegal  for  a  clergyman  of  the  Church  of 
Sngiand  to  wear  the  black  gown  whUe  preaching  ;  and  a 
foiHiion  requirina  him  to  do  so  attached  to  a  bejuest  of 
fnperty  for  his  benefit  is  not  an  illegal  or  impossible 
oMion. 

Appeal  by  the  Bev.  S.  A.  Sdwyn  from  North,  J. 

Mn.  Frances  Bebecca  Bobinson,  by  her  irill  dated 
the  Slat  of  January,  1889,  bequeathed  a  sum  of 
£1)500  to  endow  a  proposed  church  at  Bournemouth. 
h  was  expressed  to  be  '*  an  abiding  condition  that  the 
Uaek  gown  shall  be  worn  in  the  pulpit,  unless  there 
^mII  be  any  alteration  in  the  law  rendering  it 
flkgal";  and  any  incumbent  appointed  to  the 
dnndi  was  required  to  sign  this  condition.  On 
eonpKanoe,  but  only  on  compliance,  with  these 
lequimuents  the  income  was  to  be  paid  to  the 
acnmbent^  The  testatrix  died  shortly  aiter  the  date 
ofherwilL 

In  Kovember,  1891,  when  the  proposed  church  had 
hen  completed,  the  question  of  the  legal  validity  of 
the  ooDd&um  was  brought  before  North,  J.,  who 
dKided  (40  W.  B.  137,  [1892]  1  Gh.  95)  that  the 
wpdition  was  valid,  and*  directed  that  the  fund 
ihoold  remain  in  court  in  order  that  the  income 
■idkt  be  paid  to  the  incumbent  of  the  church  only 
Kioog  as  he  complied  with  the  condition. 

liborty  was  reserved  to  the  incumbent  for  the  time 
hog  to  apply   for   payment.     The  Bev.  Sydney 

(•.)  Beported  by  B.  C.  Magkeitzie,  Esq.,  Barrister- 
at-Law. 


Augustus  Sdwyn,  having  been  appointed  incumbent, 
applied  by  summons  for  an  order  that  the  income 
should  be  paid  out  to  him  so  long  as  he  should 
remain  incumbent.  He  admitted  that  he  had  not 
worn,  and  did  not  intend  to  wear,  the  black  gown 
when  preaching,  and  that  he  had  not  signed  the 
condition  in  that  behalf;  but  he  contended  that  the 
condition  was  contrary  to  the  rules  of  the  ecclesias- 
tical law,  and  invalid. 

North,  J.,  was  of  opinion  that  his  previous  order, 
already  mentioned,  precluded  the  applicant  from 
disputing  the  legality  of  the  condition,  and  refused 
to  make  any  order  on  the  sunmions. 

Mr.  Sdwyn  appealed. 

Dibdin,  for  the  appeal. — ^The  condition  is  impossible, 
and  therefore  the  gift  is  absolute :  Jarman  on  Wills, 
(5th  ed.)  vol.  2,  pp.  850,  852.  Secondly,  the  black 
gown  is  now  an  iUegal  vestment :  Ridsdale  v.  Clifton^ 
2  P.  D.  276,  310,  316,  321,  25  W.  B.  Dip.  104. 
Preaching  is  a  public  ministration.  In  Cripps  on 
the  Church  and  Clergy  the  passage  at  p.  706  of  the 
5th  ed.,  stating  that  the  surplice  is  not  **  a  proper 
habit  for  the  preacher,"  is  omitted  in  the  6th  ea. 

He  also  referred  to  the  Act  of  Uniformity,  1662 
(1  Eliz.  c.  2),  8.  25 ;  the  Thirty-nine  Articles,  Art 
23 ;  Elphinstone  v.  Furchas,  L.  B.  3  A.  &  B.  66,  91, 
18  W.  B.  Bcc  Dig.  26;  Prideaux's  Churchwardens' 
Ghiide,  15th  ed.,  p.  447  (16th  ed.,  p.  393} ;  and  Dale's 
Legal  Bitual  (1871),  Introd.,  p.  12. 

B.  Fossett  Lock,  for  the  respondents.— North,  J.'s, 
decision  in  1891  makes  the  present  question  res 
judicata  :  see  Serrao  v.  Noel,  15  Q.  B.  D.  549,  559, 
34  W.  B.  Dig.  70.  The  passage  relied  on  in  the 
judgment  in  Ridsdale  v.  Clifton  does  not  deal  with 
the  law  as  it  was  after  the  Act  of  Uniformity  of  1662. 
PrecKihing  is  not  a  '*  ministration." 

He  referred  to  the  Thirty-nine  Articles,  Arts.  23 
and  26;  the  36th  Injunction  of  Elizabeth;  section 
2  of  the  Brawlinff  Act,  1860  (23  &  24  Vict.  c.  32) ; 
the  judgment  of  Willes,  J.,  in  Cope  v.  Barber, 
20  W.  B.  885,  L.  B.  7  C.  P.  393;  Cardwell's  Docu- 
mentary Annals  of  the  Church  of  England,  vol.  1,  pp. 
329,  336;  the  30th  Injunction  of  1559  (in  Sparrow's 
Collection  of  the  Articles,  &c.);  the  4dth-57th,  58th, 
and  74th  Canons  of  1603  (in  Sparrow) ;  the  Canons 
of  1571  (in  CardweU's  Svnodalia,  vol.  1,  p.  126);  the 
case  of  laishop  Wren,  who  was  impeached  and  sent  to 
the  Tower  for  {inter  alia)  trying  to  enforce  the  use  of 
the  surplice  in  the  pulpit  (4  State  Trials,  27,  32) ; 
and  JElphinstone  v.  Purchas. 

Dibdin  repUed. 

Cur.  adv.  vti2<. 

Nov.  28.— A.  L.  Smith,  L.J.,  stated  the  facts, 
and  continued:  I  do  not  doubt  that  North,  J., 
arrived  at  a  right  conclusion  when  he  held  that  the 
condition  about  wearing  the  black  gown  in  the  pulpit 
was  not  an  impossible  condition,  and  that  it  was  a 
continuing  condition.  I  have  nothing  more  to  say 
as  to  this.  It  is  now  argued  on  behalf  of  Mr.  Sdwyn 
that  the  condition  is  illegal ;  that  it  is  illegal  for  a 
clergyman  of  the  Church  of  England  to  wear  a  black 

gown  in  the  pulpit  when  preaching.  I  think  North,  J., 
eld  that  it  was  not,  but  we  gave  Mr.  Di\>din,  although 
out  of  time,  leave  to  argue  this  point  for  Mr.  Selwyn. 
The  point  when  taken  struck  me  as  novel,  for  it  is 
impossible  to  shut  out  from  one's  recollection  the 
time  when  to  preach  in  a  black  gown  was  the  rule, 
and  not  the  exception,  in  the  Church  of  England,  and 
also  the  many  bitter  strifes  which  have  taken  place, 
not  as  to  whether  the  use  of  the  black  gown  in  the 
pulpit  was  illegal,  but  whether  the  use  of  what  have 
been  called  ritualistic  vestments,  which  it  was  said 
trcmohed  upon  the  ordained  simplicity  of  the  vesture 
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of  the  clergy  when  officiating  in  the  Church  of  Eng- 
land, could  be  lawfully  us^.  Mr.  Dibdin  insisted 
that  the  use  of  the  black  gown  in  the  pulpit  was 
illegal ;  but  he  had  to  admit  that  until  the  present 
application  no  case  could  be  found  in  the  books  in 
which  any  objection  to  the  use  of  the  black  ffown  in 
the  pulpit  as  being  iUegal  had  been  macfo.  No 
statute,  no  rubric,  no  advertisement,  no  injunction, 
and  no  canon  could  he  point  to  which  enacted  or 
prescribed  that  to  preach  in  the  black  gown  was  pro- 
hibited, and  therefore  illegal;  and  he  had  idso  to 
admit  that  for  a  period  of  three  centuries,  from 
6  Edw.  VL,  A.D.  1551-2,  down  to  a  comparatively 
recent  date,  there  had  been  a  contemporaneous  and 
continual  user  of  the  black  gown  in  the  pulpit  by 
clergymen  of  the  Church  of  England  when  preaching. 
He,  however,  asserted  that  the  judgment  of  the  Privy 
Council,  delivered  by  Lord  Cairns  in  1877  in  the 
case  of  Ridaddte  v.  Clifton^  had  held  the  black  gown 
to  be  illegal,  which  assertion,  remembering  the 
history  of  Qie  time,  struck  me  as  remarkable.  Now, 
what  was  it  that  the  Privy  Council  were  adjudicating 
upon  in  RidsdaU  v.  Clifton  f  It  was,  so  far  as 
regards  the  question  of  vestments,  whether  the 
wearing  during  the  service  of  the  Holy  Communion 
of  vestments  known  as  an  alb  and  a  chasuble  was 
lawful.  Throughout  the  whole  of  the  case,  which 
was  most  elaborately  argued,  and  equally  elaborately 
adjudicated  upon,  there  is  not  even  an  allusion  to  the 
black  gown,  nor  to  what  a  clergyman  was  or  was  not 
to  wear  in  the  pulpit  when  preaching. 

Mr.  Dibdin  has  seized  upon  a  passage  in  the  judg- 
ment (at  p.  321  of  the  report)  in  which  it  is  said : 
<*  Beading,  then,  as  their  lordships  consider  they  are 
bound  to  do,  the  order  as  to  vestures  in  the  Book  of 
Advertisements  into  the  25th  section  of  1  Eliz.  c.  2, 
and  omitting  (for  the  sake  of  brevity)  all  reference  to 
hoods,  it  will  appear  that  the  section,  from  the  year 
1566  to  1662,  had  the  same  operation  in  law  as  if  it 
had  been  expressed  in  these  words :  Provided  always 
that  such  ornaments  of  the  Church  and  of  the 
ministers  thereof  shall  be  retained  and  be  in  use  as 
were  in  the  Church  of  England  by  authority  of 
Parliament  in  the  second  year  of  Eong  Edward  YI., 
except  that  the  surplice  shall  be  used  by  the 
ministers  of  the  Church  at  all  times  of  their  public 
ministrations,  and  the  alb,  vestment,  or  tunicle  shall 
not  be  used,  nor  shall  a  cope  be  used  except  at  the 
administration  of  the  Holy  Communion  in  cathedral 
or  collegiate  churches."  The  Advertisement  which  I 
understand  Lord  Cairns  was  alluding  to  was : 
**  Every  minister  saying  any  public  prayers,  or 
ministmng  the  sacraments  or  other  rites  of  the  Church 
shall  wear  a  comely  surplice  with  sleeves,  to  be  pro- 
vided at  the  charge  of  the  parish  " :  see  p.  316  of  the 
judgment.  It  is  obvious  that  the  Advertisement  does 
not  embrace  the  time  of  preaching,  but  only  the 
saying  of  public  prayers  and  ministering  the  sacra- 
ments or  other  rites.  The  passage  in  the  judgment 
relied  upon  was  not  aimea  at  preaching  in  the 
pulpit.  It  had  reference  to  the  saying  of  public 
prayers  and  ministering  the  sacraments  and  other 
rites,  and  to  those  alone.  It  is  wholly  incorrect  to 
say  that  either  the  judgment  in  Bidadak  v.  Clifton  or 
the  passage  re^ed  upon  has  decided  that  the  use  of 
the  black  gown  in  the  pulpit  was  illegal.  It  was  not 
even  discussed,  much  less  adjudicated  upon. 

It  was  then  argued  that  although  the  Privy  Council 
in  BidadcUe  v.  Clifton  might  have  been  dealing,  not 
with  preaching  in  the  pulpit,  but  only  with  the  say- 
ing of  public  prayers  and  the  ministration  of  the 
sacraments  and  other  rites,  yet,  as  preaching  a  sermon 
from  the  pulpit  was  x>art  of  the  order  in  tne  Prayer 
Book  of  tne  administration  of  the  Lord's  Supper  or 
Holy  Communion,  consequently  it  was  purt  of  the 


ministration  of  the  sacrament  of  the  Lord's  Supper, 
and  thus  came  within  the  decision  of  BidsdcUe  v. 
Clifton,  It  was  said  that  in  the  order  of  the  adminis- 
tration of  the  Lord's  Supper  or  Holy  Communion  in 
the  Prayer  Book  there  would  be  found  after  the 
Nicene  Creed  tiiis  rubric:  '*Then  shall  follow  the 
sermon  or  one  of  the  homilies  already  set  forth,  or 
hereafter  to  be  set  forth  by  authority,"  and  that  as 
during  that  part  of  the  Communion  Service  endine 
with  the  Nicene  Creed  a  surplice  was  to  be  worn,  and 
nothing  was  said  as  to  changing  it  for  the  black 
gown  when  the  clergyman  went  into  the  pulpit  to 
preach,  to  do  so  was  illegal,  as  also  to  take  off  the 
black  gown  and  resume  the  surplice,  if  and  when  the 
sacrament  of  the  Lord's  Supper  happened  to  be  after- 
wards administered. 

It  is  erroneous  to  describe  preaching  a  sermon  as 
part  of  ministering  the  sacrament  of  the  Lord's 
Supper.  If  it  is,  then  everyone  of  the  congregation, 
connnned  or  unconfirmed,  who  attends  evening 
service  or  any  other  service  in  which  no  part  of  the 
Communion  Service  is  read,  if  he  remains  for  the 
sermon,  takes  part  in  the  ministration  of  the  sacra- 
ment of  the  Lord's  Supper ;  which,  with  aU  respect 
to  Mr.  Dibdin's  argument,  appears  to  Jie  to  be 
absurd.  It  was  then  said  that  the  23rd  Article  of 
Beligion,  under  the  heading  of  ''Ministering  to  the 
Congregation,"  joins  the  office  of  public  preaching 
and  ministering  the  sacraments  together,  but  I  fau 
to  see  that  this  article  shows  that  public  preaching 
forms  any  part  of  the  ministering  of  the  sacraments. 
This  article  only  deals  with  who  may  preach  and  who 
may  minister  the  sacraments — 1.«.,  that  the  clergy- 
man who  does  the  one  or  the  other  must  be  lawfully 
called  and  sent  to  execute  the  same.  No  authority 
has  been  cited,  nor  do  I  believe  any  can  be,  to  show 
that  preaching  is  part  of  ministering  the  sacrament 
of  the  Lord^  Supper,  and  in  my  judgment  it 
is  not. 

Neither  can  preaching  be  regarded  as  one  of  the 
''  other  rites  of  the  Church,"  which  are  the  words  in 
the  Advertisements  of  Queen  Elizabeth,  and  in  Canon. 
58  of  1603-4.  What  the  exact  meaning  of  the  word 
*'rite"  is  has  not  been  decided;  but  the  usage  of 
three  hundred  years  is  enough  to  show  that,  whatever 
the  word  means,  preaching  in  a  black  gown,  which 
seems  to  have  been  the  ordinary  clerical  dress,  cannot 
be  an  infringement  of  the  regulations  requiring  the 
use  of  a  surplice  in  '*  ministering  the  sacraments  and 
other  rites  of  the  Church." 

The  passage  in  the  judgment  of  the  Privy  Council 
in  HeW)eH  v.  Purchas,  19  "W.  B.  898,  L.  B.  3  P.  C. 
605,  to  the  effect  that  a  minister's  proper  vestment  is 
a  surplice,  has  no  reference  to  preaching,  but  only  to 
sacraments  and  other  solemn  religious  services,  with. 
which  alone  the  court  was  concerned.  The  absenoa 
in  the  rubric  of  any  words  directing  a  change  of  vest- 
ment between  the  ante-communion  service  and  tiie 
administration  of  the  Lord's  Supper  merely  shows 
that  to  preach  in  a  surplice  is  not  unlawful,  not  that 
to  preach  in  a  black  gown  is  unlawful.  Moreover, 
how  does  this  argument  apply  to  sermons  after 
evening  service  when  there  is  no  Communion  P 

There  is  a  passage  in  the  judgment  of  Sir  Bsbert 
PhiUimore  in  Elphinstone  v.  Purchaa  [1870],  in  which 
tLe  learned  judge,  when  dealing  with  what  effect  an 
admitted  disuse  of  certain  ornaments  for  many 
centuries  should  have,  when  considering  whether  the 
ornament  is  lawful  or  not,  says :  **  In  truth,  however, 
the  argument  is  bad  from  the  vice  of  proving  a  great 
deal  t^  much.  The  same  argument  would  make  Ihe 
copes  in  cathedrals  unlawful,  which  it  is  admitted 
they  are  not ;  the  use  of  the  surplice  in  pmaohing 
unlawful,  which  is  the  proper  dress ;  and,  econveno, 
would  establish  the  legality  of  the  black  gown,  which 
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has  no  warrant  in  law."  This  is  the  only  passage 
wluoh  Mr.  Dibdin,  with  all  his  researoh,  has  been 
tble  to  prodnce  relative  to  the  alleged  illegality  of 
the  bbck  gown. 

In  the  first  plaoe  it  is  bat  the  dictum  of  the  learned 
judge;  he  had  no  point  as  to  the  legality  or  illegality 
of  the  Uack  gown  in  the  pulpit  before  him.  Secondly, 
the  view  taken  by  tiie  learned  jndge  in  Elphinatone  y. 
Pmxhoi,  both  as  regards  nsage  and  the  effect  of  the 
adTertiMments,  was  dissent^  from  by  the  Privy 
Oooncil,  both  on  appeal  from  his  decision  in  Hehbert 
T.  Purduu,  and  afterwards  in  Ridsdale  y.  Clifton.  In 
both  of  these  cases  great  importance  was  attached  to 
long  nsage.  In  the  third  plaoe,  where  is  the 
iUegBlityof  wearing  the  black  gown  to  be  found? 
The  learned  judge  says  that  it  has  no  warrant  in  law ; 
for  the  (f  icCum  was  deliyered  seven  years  before  the 
judgment  in  Bidadale  v.  Clifton,  now  relied  upon  for 
the  establishment  of  its  illegality. 

The  "  warrant  in  law ''  for  the  black  gown  is  oon- 
fltuit  nser  for  oentoriee.  Inasmuch  as  no  positive  law 
eiiits,  and  no  objection  against  the  leg^ty  of  the 
nM  ol  the  black  gown  in  the  pulpit,  which  has 
langed  over  three  hundred  years,  can  be  found,  and 
thero  is  no  decision  that  its  use  is  illegal,  I  agree  with 
vhat  I  understand  North,  J.,  to  have  held,  that  its 
nsB  is  not  ille«d.  Consequently  the  appeal  must  be 
dianissed  with  costs. 

The  application  before  us  does  not  raise  the  ques- 
tion whether  a  scheme  can  properly  be  sanctioned  by 
the  court,  dispensing  with  the  pmormance  of  the 
eonditfton  of  preaching  in  a  blade  gown,  or  of  any 
other  of  the  conditions  imposed  by  the  testatrix. 
The  ooort  therefore  expresses  no  opinion  upon  the 
fobaL 

The  Lobd  Chief  Justice  of  England  and 
IiHDijnr,  Lb  J.,  agree  in  this  judgment. 

Appeal  di^miued. 

Sohdtors,  WtMi,  King,  Adams,  ds  Co.,  for  Preston  <k 
Fnmoiaj  Bournemouth ;  Bridgman  d:  Willcocka, 


Wiiffy  Ctotttt  tit  Swtict. 


Chan.  IHt. 
Odtly,  J. 


J  Dec.  5,  8,  16. 

Wynne  v.  Tempest,  (a.) 

Pndiee— Parties — Third  party  procedure — R,  8.  C, 
laSS,  ord.  16,  r.  4S— Breach  of  trust— Claim  to  fol- 
low trutt  money — Indemnity. 

In  an  action  to  make  the  defendant  liable  for  breach  of 
tnUt  by  him  and  his  deceased  co-trustee,  T.  G.  T.,  who 
mi  a  9olicHor,  Hie  defendant  alleged  that  the  trust 
mamey  sought  to  be  recovered  was  paid  to  the  deceased  as 
s  moK^er  of  the  firm  of  solicitors  acting  for  the  trustees, 
md  obtained  an  order  for  leave  to  serve  a  third  party 
«4ice  under  ord,  16,  r.  48,  on  the  surviving  members  of 
ticjhm. 

The  notice  claimed  indemnity  from  tJiem  against  the 
fionmti^s  claim  on  the  ground  that  the  firm  became 
M2«  for  the  misapplication  of  the  money  by  T.  G,  T. 
0»  an  appOcation  to  discharge  the  order, 

HMf  that  the  defendant*s  right  (if  any)  to  recover 
from  tie  applieants  a  sum  equal  to  the  lost  trust  fund 
•u  vBft  a  right  depending  on  his  liability  in  the  action, 
M  m  independent  right,  and  therefore  that  the  notice 
9t»  not  a  claim  for  indemnity  within  ord.  16,  r.  48, 
md  must  be  discharged. 

{m.i  Bepoxted  by  J.  F.  Waley,  Bsq.,  Barrister-at- 
Lbw. 


Motion. 

The  above  ^'action  was  for  a  declaration  that  the 
defendant  was  liable  to  pay,  and  for  payment  by  him 
to  the  plaintiff  of  a  certain  sum  directed  to  be  raised 
by  a  deed  poll  dated  the  30th  of  August,  1883,  out  of 
certain  funds,  subject  to  the  trusts  of  the  will  of  one 
Thomas  Mason  and  of  a  certain  indentore  of  settle- 
ment, together  with  interest  thereon  at  the  rate  of 
5  per  cent,  per  annum,  and  the  defendant  was  sued 
as  surviving  trustee  of  the  said  will  and  settlement. 
The  defendant  claimed  to  be  indemnified  by  the 
applicants  against  liability  in  the  said  action,  and 
they  had  been  served  with  a  third  party  notice  pur- 
suant to  an  order  of  court  obtained  upon  the  appli- 
cation of  the  defendant  under  ord.  16,  r.  48. 

It  appeared  that  the  proceeds  of  sale  of  certain 
stock  appropriated  to  meet  the  sum  to  be  raised  under 
the  deed  poU  were  paid  to  Thomas  Greenwood  Teale, 
one  of  the  trustees  of  the  said  will  and  settlement, 
who  was  then  carrying  on  business  as  a  solicitor  in 
partnership  with  the  applicants,  but  had  since  died, 
and  it  was  alleged  that^  Teale  received  the  money  as 
tiie  solicitor  acting  for  ^the  trustees,  and  paid  it  into 
the  firm's  account,  with  the  result  that  all  the  part- 
ners in  the  firm  became  liable  for  it. 

Tdis  account  would  seem  to  have  been  kept  in 
Teale's  name.  After  his  death  the  bank  was,  as  the 
result  of  an  action  between  the  applicants  and  the 
bank,  allowed  to  set  off  a  credit  balance  on  this 
account  agaiast  an  over-draft  of  larger  amount  upon 
another  account  in  Teale's  name  in  their  books. 

This  was  a  motion  on  behalf  of  the  persons  brought 
in  as  thurd  parties  to  discharge  the  order  pursuant  to 
which  they  had  been  brought  in. 

Byrne,  Q.C.,  and  Danchwerts,  for  the  applicants. — 
The  order  is  wrong.  The  defendant  has  no  right  to 
indemnity  from  the  applicants  within  the  meaning  of 
order  16.  There  is  no  express  contract  to  indemnify, 
and  nothing  in  the  circumstances  or  the  position  of 
the  psffties  from  which  such  a  contract  can  be  implied. 
They  referred  to  Mara  v.  Browne,  44  W.  E.  330,  [1896] 
1  Ch.  199;  Birmingham  and  District  Land  Co.  v. 
London  and  NoHh-Westem  Railway  Co.,  36  W.  R  173, 
34  Ch.  D.  261,  p.  271 ;  Baxter  v.  France,  43  W.  E. 
341, [1896]  1 Q.  B.  691 ;  The**  Jacob ChrUtensen," [1896] 
P.  281,  43  W.  E.  Dig.  143;  Constantine  v.  Warden, 
44  W.  E.  162 ;  and  Robertson  v.  Armstrong,  28  Beav. 
123,  9  W.  E.  Ch.  Dig.  88. 

Levett,  Q.C.,  and  Stewart  Smith,  for  the  defendant. 
— The  appHoants  are  liable  to  make  good  to  the 
defendant  the  loss  caused  by  their  late  partner's  mis- 
appropriating trust  money :  Dundonald  v.  Masterman, 
17  W.  E.  648,  L.  E.  7  Bq.  60  J,  p.  616,  Partnership 
Act,  1890,  ss.  11,  12,  and  that  is  the  loss  that  will  be 
incurred  by  the  defendant  if  the  plaintiff  succeeds  in 
this  action.  The  defendant,  therefore,  has  a  right  to 
be  indemnified  by  the  applicants  against  such  loss, 
and  the  order  is  right. 

MacSwinney,  for  the  plaintiff. 

Byrne,  repUed. 

Chitty,  J. — The  claim  of  the  defendant  to  bring 
the  third  parties  before  the  court  in  this  action  imder 
ord.  16,  r.  48,  is  founded  on  an  alleged  right  of 
indemnity ;  there  is  no  question  of  contribution.  In 
the  action  it  is  sought  to  make  the  defendant  liable 
for  an  alleged  brecMoh  of  trust  by  him  and  his  deceased 
co-trustee. 

A  right  to  indemnity  may  arise  under  an  express  or 
implied  contract,  or  by  reason  of  an  obligation  re- 
sulting from  the  relation  of  the  parties.  Such  an 
obligation  arises  in  equity  from  the  relation  of  the 
parties  where  two  trustees  are  liable  for  a  breach  of 
tmst,  and  one  has  applied  the  trust  fund  to  his  own 
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tue ;  in  that  case  the  trustee  who  has  so  misapplied 
the  fond  is  liable  to  indemnify  his  co-trustee,  so  where 
a  man  has  requested  another  to  hold  as  trustee  for 
him  shares  upon  which  there  is  a  lialnlity  for  calls  or 
the  like  the  trustee  is  entitled  to  an  indemnity,  not 
merely  out  of  the  trust  property,  but  by  the  cestui 
que  trust  personally.  I  give  these  two  cases  mwely 
by  way  ox  illustration. 

Now,  the  right  of  indemnity  claimed  by  the  defen- 
dant does  not  arise  from  an  express  or  implied  con- 
tract, but,  if  it  arises  at  all,  it  is  founded  upon  some 
obligation  of  the  nature  above  stated.  The  defendant's 
case  is  that  the  trust  money  was  paid  to  the  late 
Thomas  Greenwood  Teale  as  a  member  of  the  firm  of 
solicitors,  of  whom  the  third  parties  are  the  survivors, 
and  that  the  late  Thomas  Qreenwood  Teale  was 
acting  within  the  scope  of  his  apparent  authority  as 
partner  in  receiving  the  money,  and,  consequently, 
that  the  firm  became  liable.  On  this  head  reference 
was  made  by  the  defendant's  counsel  to  the  11th  and 
12th  sections  of  the  Partnership  Act,  1890.  Further, 
it  was  said  that  the  money  was  traced  into  an  account 
at  the  bank  in  the  name  of  Thomas  (Greenwood  Teale, 
which  was,  in  fact,  the  firm's  account,  aLtiiough  (as 
has  been  decided  in  an  action  between  the  third 
parties  and  the  bank)  the  bank,  who  had  no  notice 
of  the  trust,  were  entitled  to  deal  with  the  account  as 
the  account  of  Thomas  G.  Teale  only. 

In  substance,  the  claim  of  the  defendant  is  to  follow 
the  trust  money  into  the  hands  of  the  firm,  who  had 
notice  of  the  trust ;  and  the  money  having  been  lost 
or  misapplied  to  charge  the  surviving  partners  with 
the  amount.  It  is  obvious  that  this  is  not  a  claim  to 
indemnify  the  defendant  against  the  plaintiff's  claim 
in  the  action. 

The  right  of  the  defendant  (if  it  exists)  to  recover 
from  the  surviving  partners  a  sum  equal  to  the  lost 
trust  fund  is  not  a  right  depending  on  the  liability  of 
the  defendant  in  the  action;  it  is  an  independent 
right.  It  may  be  tested  thus :  if  the  plaintim  failed 
in  the  action,  would  the  defendant's  claim  against 
the  tiiird  parties  be  thereby  defeated  P  It  is  clear 
that  it  would  not.  If  the  surviving  partners  are  liable 
to  the  defendant,  he  could,  whether  he  failed  or 
succeeded  in  the  action,  pursue  his  remedy  against 
the  surviving  partners ;  as  surviving  trustee,  he  could 
sue  them  for  the  purpose  of  getting  in  a  sum  of  money 
which,  when  received  by  him,  would  form  part  of  the 
trust  fund  in  his  hands.  To  such  an  action  the  cir- 
cumstance that  he  was  not  personally  liable  to  his 
cutiuB  que  trustent  would  constitute  no  defence;  it 
would  be  immaterial. 

For  these  reasons  I  hold  that  the  third  party  notice 
is  not  within  ord.  16,  r.  48,  and  must  be  oiscliarged. 

Solicitors  for  the  applicants,  Vincent  A  Vincent; 
Williameon,  EiUy  &  Co. 

Sdidtors  for  the  defendant,  WUham^  SoekeU,  Mun- 
9ter,  <k  Weld. 

Solicitors  for  the  plaintiff,  Perkins  A  Weston. 


g^:)  Nov.  24;  Deo.  16. 

Wood  v.  Midblbton.  (a.) 

Practice— County  court — Service  out  of  the  jurisdiction 
— Transfer  of  cLction  to  High  Court — County  Courts 
Act,  1888,  ss.  67,  68, 164— County  CouH  Rules,  1889, 
ord.  61,  r.  23— Jodworfurc  Act,  1876, «.  17— Ord.  11, 
rr.  1  (d),  2. 

(a.)  Beported  by  J.  I.  Stibung,  Esq.,  Barrister- 
at-Law. 


Service  in  an  action  commenced  in  the  county  court 
having  been  effected  out  of  the  jurisdiction. 

Held,  thai  such  service  was  authorized  by  ord.  51,  r. 
23,  of  the  County  CouH  Rules,  1889,  and  that  though 
such  rule  was  wider  than  the  corresponding  High  Court 
rule  it  was,  nevertheless,  a  rule  which  might  lawfully  he 
made  hy  the  proper  authorities  under  section  164  of  the 
County  Courts  Act,  1888,  and  that,  therefore,  no  objec- 
tion to  the  jurisdiction  could  be  raised  in  the  oounfy 
court. 

But  the  action  having  been  transferred  to  the  High 
Court, 

Held,  that  the  person  served  ought  to  have  an  oppor^ 
tunity  of  raising  the  objection  that  it  could  not  have  been 
lawfully  entertained  there. 

This  was  a  summons  for  a  further  and  better  answer 
to  interrogatories. 

Two  questions  were  raised.  First,  as  to  the  power 
of  a  county  court  to  order  service  out  of  the  jurudio- 
tion;  and  secondly,  whether,  assuming  that  the 
county  court  had  the  power,  the  objection  could  be 
taken  on  the  action  being  transferred  to  the  Hig^h 
Court 

The  drcumstanoes  which  gave  rise  to  these  ques- 
tions were  as  follow : 

The  present  action  was  commenced  by  a  summoiui 
issued  Rom  the  Ck)unty  Court  of  Cumberland  on  the 
27th  of  FebruaiT,  1896,  and  by  it  the  trial  was  fixed 
for  the  15th  of  April. 

From  the  claim  filed  it  appeared  that  the  plaintiff 
claimed  £100  from  the  defendant,  who  was  sued  aa 
the  trustee  by  representation  of  B.  Hartley,  deceased. 

The  defendant  was  described  as  resident  in  Soot- 
land,  and  consequently  out  of  the  jurisdiction. 

The  substance  of  the  case  was  that  B.  Hartley, 
whose  will  was  sought  to  be  administered,  bequeathed 
a  legacy  of  £100  to  t^e  plaintiff,  payable  on  his 
attaining  twenty-one,  and  with  directions  for  pay- 
ment in  the  meantime,  and  appointed  one  Middleton 
his  sole  executor  and  trustee. 

The  testator  died  in  1879. 

Middleton  proved  the  will,  and  invested  the  legacy 
in  what  was  alleged  to  be  an  improper  investment. 
Middleton  died  in  1886,  having  appointed  the  defen- 
dant and  another  person  his  executors*  Both  proTed 
the  will,  and  the  defendant  was  the  surviving 
executor. 

Hie  plaintiff  attained  twenty-one  in  March,  1892, 
and  claimed  a  declaration  that  the  investment  1>y 
Middleton  was  a  breach  of  trust,  and  that  the  defen- 
dant was  liable  to  make  good  the  loss  sustained,  and 
administration  of  the  personal  estate. 

On  the  26th  of  February,  1896,  an  affidavit  was 
made  by  the  plaintiff's  solicitor,  from  which  it  aip-> 
peared  that  the  defendant  had  formerly  resided  in. 
Cumberland,  but  had  lately  removed  to  a  residenoe 
in  Scotland.  Correspondence  ensued  between  tlie 
parties,  and  the  solicitors  in  Scotland  of  the  defen- 
oant  offered  to  accept  service  of  any  processes  iaaned. 
in  the  Scotch  courts.  The  defendant's  solicitor  siprore 
he  believed  that  the  defendant  resided  in  Scotlazid. 
ni>on  this  affidavit  the  registrar  on  the  27th  of 
February,  1896,  gave  liberty  to  serve  the  defendiui^ 
there,  and  she  was  served  accordingly. 

On  the  19th  of  March  another  order  of  the  coozity 
court  gave  leave  to  the  plaintiff  to  deliver  interroM^. 
tories.  These  were  answered  on  the  2nd  of  April,  Sixt 
before  answering  the  defendant's  solicitor  gave  notioe 
that  the  defendant  objected  to  the  jurifldiotion*  TliJs 
objection  raised  two  groimds :  first,  that  the  actioA 
was  beyond  the  limit  of  the  county  court ;  aeoo(n<^, 
that  the  processes  were  served  in  Scotland,  ont  of  tHe 
jurisdiction. 

On  the  11th  of  April  notice  was  given  by  the  plftin 
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tilfi  Bolioitor  of  a  motion  that  on  the  15th  of  April, 
the  date  of  the  trial,  the  oonrt  would  be  moved  for  a 
forfthfiraDd  better  answer  to  interrogatories.  That 
oune  OD.  on  the  15th  of  April,  when  the  defendant 
niied  these  two  objections. 

The  ooonty  court  jn^^  beins  satisfied  that  the 
estste  exceeded  £500  ma£  an  order  transferring  the 
adkn  to  the  High  Court,  and  decided  nothing  as  to 
tbe  second  objection. 

The  present  summons,  asking  for  a  farther  and 
better  answer  to  the  interrogatories,  was  taken  out  on 
Uie  11th  of  May. 

B,  Terrell,  for  the  summons. — ^Leave  to  ser^e  was 
properly  given  under  ord.  51,  r.  23,  of  the  County 
Court  Eules,  1889.  Section  68  of  the  County  Court 
Act,  which  authoruECS  the  transfer  to  the  High  Court, 
does  not  vitiate  these  proceedings. 

/.  Sharpef  contra, — ^We  have  never  acquiesced  in  the 
prefioDS  proceedings.  If  the  county  court  judge  had 
antfaoiity  to  deal  with  the  summons  he  li^d  no 
latfaoriiy  to  send  the  case  here. 

He  referred  to  c/acA»on  v.  Beaumont,  Z  W.  B.  521, 
11  Sxdi.  300;  Bein  v.  Stein,  [1892]  1  Q.  B.  753, 
40  W.  B.  Dig.  192 ;  FiHh  v.  De  las  Eivae,  41  W.  B. 
4S3,  [1893]  1  a  B.  768. 

Terrell  replied. 

Cut,  adv.  vtdt, 

Dec.  16.— Sn&LDra,  J.,  stated  the  facts  and 
GQntinned :  Now,  the  jurisdiction  of  the  county  court 
depends  on  the  County  Courts  Acts,  1888.  [His 
loniifaip  read  sections  67  and  68  of  that  Act,  and 
oootinued : — ^]  Section  164  provides  for  the  framing 
of  rules  with  regard  to  service  out  of  the  jurisdiction. 
[Hie  lordship  read  the  section,  and  continued : — ]  To 
pat  it  shortly,  that  section  confers  on  the  authorities 
who  frame  rules  in  the  county  courts  the  same  power 
M  exists  with  reference  to  procedure  and  practice  in 
the  ffigh  Gonrt.  Now,  the  power  to  make  rules  in 
the  Hi^  Gonrt  is  governed  by  section  17  of  the 
Jwficature  Act,  1885,  and  the  material  portion  of  that 
tectaon  is  as  follows.  [His  lordship  read  the  section, 
end  eontmoed : — ']  Under  that  power  rules  were 
Mde  with  which  we  are  all  familiar,  indudins^  order 
II,  vhich  deals  with  service  out  of  the  jurisdiction. 
As  regards  the  case  in  question,  that  would  be 
ztgnlaied  by  rule  1  (d)  of  order  11.  [His  lordship 
nad  the  rcuey  and  continued: — ]  Then  we  have 
rofe  2  of  the  same  order,  which  deals  with  service  in 
Sootiand  and  Ireland.  [EBs  lordship  read  the  rule, 
ind  eontmned : — "]  Such  are  the  rules  framed  for  the 
Hi^  Court,  and  there  are  therefore  two  matters  in 
vhch  that  role  imposes  limitations  on  the  jurisdiction 
d  the  High  Court — ^namely,  in  the  first  place,  service 
it  only  permitted  where  me  testator  dies  domiciled 
viflim  Uie  jurisdiction;  and  secondly,  a  discretion 
^  to  be  exercised.  Now,  what  roles  have  been 
Bsde  by  the  authorities  of  the  county  courts  ?  The 
ttportuit  role  is  ord.  51,  r.  23,  of  the  rules  of  1889. 
[ffis  lordship  read  the  rule,  and  continued : — ]  On 
t^  fees  of  it,  that  is  a  different  rule  from  that  which 
pRfiils  in  the  High  Court,  but  can  I  say  that  this 
nJe  Is  beyond  the  powers  of  the  proper  authorities 
to  msloe  under  section  164  of  the  Cbimty  Court  Acts, 
1888?  That  -power  extends  to  "  all  matters  of 
pnwednre  or  pnctice,  or  relating  to  or  concerning  the 
cfat  or  operation  in  law  of  any  procedure  or 
(BMlioe  in  any  case  within  the  cognizance  of  the 
ttoty  eoortSy  aa  to  which  Bules  of  the  Supreme 
Oovt  have  been  or  might  lawfully  be  made  for  cases 
vidnn  the  cognisance  of  the  Supreme  Court."  If  it 
U  been  Kmited  to  cases  in  which  rules  had  been 
■sde,  no  dcynbt  this  rule  would  be  tUtra  vires,  but  the 
\  to  roles  which  might  lawfully  be  mad 


and  I  cannot  say  that  such  a  rule  might  not  lawfully 
have  been  made  in  reference  to  cases  within  the 
cognizance  of  the  High  Court.  I  come  therefore  to 
the  conclusion  that  the  rule  is  within  the  powers  of 
the  framers  of  the  rules  for  the  county  courts  to 
nuJce,  and,  being  such,  that  it  authorizes  the  service 
which  has  been  effected.  I  conclude  therefore  that 
the  objection  to  the  jurisdiction  could  not  have  been 
effectually  raised  if  the  matter  had  remained  in  the 
county  court.  But  now  comes  this  peculiar  state  of 
things.  The  court  has  decided  that  this  was  an 
action  beyond  county  court  limits,  and  therefore 
ouffht  not  to  have  be^  brought  in  the  county  court, 
and  there  is  no  evidence  which  satisfies  me  that  the 
action  as  originally  brought  would  have  been  enter- 
tained there.  It  would  be  an  extraordinary  thing  if 
a  person  who  wrongfully  commences  an  action  in  the 
county  court  could  transfer  it  to  and  prosecute  it  in  the 
High  Court,  when  it  could  not  have  been  entertained 
there  originally.  In  my  judgment,  when  the  action 
has  been  transferred  to  the  High  Court,  the  defen- 
dant, having  all  along  objectea  to  the  jurisdiction, 
ought  to  have  an  opportunity  of  raising  the  objection 
that  this  action  is  one  which  could  not  have 
brought  in  the  High  Court.  A  question  has  been 
raised  whether  the  defendant,  by  submitting  to 
answer,  has  not  waived  her  objection  to  the  jurisdic- 
tion. No  case  of  such  waiver  arose  while  the  action 
was  in  the  county  court,  nor  could  it  have  been  enter- 
tained there.  There  has  been  no  such  waiver  here 
as  to  deprive  the  defendant  of  liberty  to  show  that 
the  matter  ought  not  to  be  prosecuted  in  the  High 
Court  as  being  one  in  which  the  High  Court  has  no 
jurisdiction.  I  think,  therefore,  that  the  present 
summons  should  stand  over  in  order  that  such  an 
opportunity  may  be  given,  but  I  desire  to  suggest 
that  this  next  step  shomd  be  as  inexpensive  as  possu>le, 
and  I  also  desire  to  warn  the  defendant,  if  she  thinks 
the  case  is  one  which  she  would  succeed  on  the  merits, 
that  on  the  materials  before  me  I  am  very  far  from 
bebig  satisfied  that  such  is  the  case. 

Solicitors,  Andrew,  Wood,  A  Co.,  iorff,  J.  Wkiteeidef 
Whitehaven ;  Helder,  BoberU,  Son,  &  Go.,  for  Brock- 
bank,  Hdder,  <k  Co.,  Whitehaven. 


Nov.  24 ;  Dec  10. 


Chan.  Div.  ) 
Stirling,  J.  ) 

^usBAY  V,  Epsom  Local  Boabd.  (a.) 

LoooU  government — Member  having  ^personal  interest  in 

subject-matter  of  proceedings^Local  Oovemment  Act, 

1894,  s.  46. 

The  fact  that  one  of  the  members  of  a  public  body  Juts 
a  personal  interest  in  the  subject-matter  of  the  proceedings 
xvill  not  vitiate  the  acts  of  such  body  tmless  it  be  sitting 
in  a  judicial  capacity.- 

A  local  board  fulJUling  the  duties  cast  on  them  by  the 
Local  Chvemment  Act,  1894,  s.  26  (1),  is  not  siUing  in 
a  judicial  capacity. 

This  was  an  application  by  summons  on  the  part  of 
the  defendants  to  strike  out  certain  paragraphs  of  the 
statement  of  claim,  and  incidentally  raised  the  ques- 
tion whether  the  proceedings  of  a  pubUc  body  are 
vitiated  by  reason  of  one  of  its  members  having  an 
interest  in  the  subject-matter  of  the  proceedings. 

The  action  related  to  a  footpath  in  the  defendants' 
district  known  as  Madan's-wiJk.  The  plaintiib  were 
the  owners  of  property  adjoining  this  path,  on  the 
opposite  side  of  which  was  land  belonging  to  a  Mr. 

(a.)  Eeported  by  J.  I.  Stibuno,  Bsq;,  Barrister-at- 
Law 
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Langlands,  who  was  a  member  of  the  board.  The 
path  had  been  always  used  as  a  public  footway,  but 
recently  Mr.  Langlands  had,  with  a  view  to  develop- 
ing his  property  as  a  building  estate,  cut  a  road 
through  his  land  into  Madan's-walk,  a  portion  of 
which  he  had  widened  out  so  as  to  admit  of  vehicular 
traffic,  for  which  it  had  never  before  been  used.  The 
plainti£b  objected  to  this  as  calculated  to  destroy  the 
privacy  of  their  propertjr,  and  brought  an  action 
against  Mr.  Langlands,  m  which  they  obtained  an 
injunction  restraining  him  from  using  that  half  of 
the  walk  which  abutted  upon  their  property  for  carts 
or  vehicles,  or  otherwise  than  as  a  public  footway. 
The  result,  however,  of  Mr.  Langlands'  new  road 
was  to  throw  open  a  portion  of  Madan*8-walk,  so 
that  the  public  were  enabled  to  use  it  for  vehicular 
traffic,  and  in  order  to  stop  this  the  plaintiflfs  erected 
posts  upon  their  half  of  the  walk,  which  posts  Mr. 
Langlands  proceeded  to  pull  down.  This  resulted  in 
a  second  action,  in  which  Mr.  Langlands  was 
restrained  by  the  court  from  interfering  with  any 
erection  placed  by  the  plaintiffii  on  their  moiety  of 
Madan's-walk,  not  being  an  obstraction  of  the  public 
footway.  The  plaintiflfs  then  sought  to  induce  the 
present  defend^oits,  the  Epsom  Local  Board,  to 
exercise  their  powers  for  the  protection  of  Madan's- 
walk  as  a  public  footpath,  andon  the  board  declining 
to  interfere  the  plaintiflfs  erected  further  posts,  which 
the  board  caused  to  be  removed,  and  the  plaintifPs 
brought  this  action  against  the  board,  claiming  a 
declaration  that  they  were  entitled  to  erect  the  posts 
in  question,  and  an  injunction  to  restrain  l^e  board 
from  preventing  them  from  erecting  the  same.  In 
their  Aatement  of  claim  the  plaintiffii  alleged,  inter 
alia,  that  Mr.  Langlands  was  a  very  active  and 
influential  member  of  the  board;  that  throughout 
the  negotiations  which  took  place  between  the  plain- 
tiffii and  the  board  with  regard  to  the  prevention  of 
the  user  of  Madan's-walk  by  the  public  for  vdiicles, 
and  in  all  the  board  had  done  in  reference  thereto, 
Mr.  Langlands  had  taken  an  active  part,  and  had 
endeavoured  to  prevent  the  board  from  doing  any  act 
which  would  hinder  Madan*s-walk  from  being  used 
for  vehicular  traffic ;  that  in  so  doing  he  had  acted 
with  a  view  to  his  own  private  interest  and  advan- 
tage, and  not  with  a  view  to  the  proper  discharge  by 
the  board  of  their  public  duties ;  and  that,  in  conse- 
quence of  Mr.  Langlands*  influence  on  the  board,  the 
plaintiffs  had  not  succeeded  in  inducing  tiie  board  to 
take  any  steps  for  the  protection  of  the  footway. 
These  were  the  allegations  which  the  defendants  now 
sought  to  have  struck  out  as  irrelevant  to  the  issue  of 
the 


Buckley,  Q.C.,  and  W,  C.  Dare,  for  the  summons. 

G,  Hastings,  Q,0.,  and  8,  Dickinson,  con^a, — 
[SmiLiNO,  J.,  referred  to  Corporation  of  Bradford  v. 
Pickles,  44  W.  E.  190,  [1896]  A.  C.  687J  The  case 
of  a  public  body  is  different:  Public  Health  Act, 
1875,  sched.  1,  r.  64 ;  Local  Government  Act,  1894, 
s.  46.  These  sections  show  that  the  Legi^ture  is 
very  careful  that  a  local  body  shall  not  act  under  the 
influence  of  an^  one  of  its  members,  and  if  it  does 
the  court  will  mterfere.  [STntUKG,  J. — The  issue  is 
whether  the  board  are  interfering  with  your  private 
rights  and  not  with  the  rights  of  the  public.  J  The 
principle  laid  down  in  The  Aberdeen  Bailway  Co.  v. 
Blackie  Bros.,  1  Maoq.  461,  applies  here,  though 
that  was  a  case  of  a  contract. 

Buckley,  Q,  C,  in  reply,  referred  to  Imperial  Mercan- 
tile  Credit  Association  v.  Coleman,  19  W.  R.  481,  L.  E.  6 
Ch.  App.  658.  The  sections  of  the  Acts  cited  would 
oply  deprive  the  member  of  his  seat  and  would  not 
Titiate  the  prooeedings. 

Our,  adv.  vuU. 


10th  Dec.~STiRLiNO,  J.,  after  stating  the  facts, 
continued:  It  is  alleged  tiiat  Mr.  Langlands  has 
influence  with  the  boara,  and  has  used  it  with  a  view 
to  his  own  private  interest  and  advantage,  and  sot 
with  a  view  to  the  proper  discharge  by  me  board  of 
their  public  duties,  and  that  in  consequence  the 
plaintiffs  have  not  succeeded  in  inducing  we  board  to 
take  steps  for  the  protection  of  the  footway.  It  is 
not  idleged  that  the  members  of  the  board,  other 
than  Mr.  Langlands,  have  been  guilty  of  malpractice, 
or  that  his  influence  over  them  has  been  acquired 
by  illegitimate  means,  or  even  that  th^  have 
surrendered  their  judgment  to  him  or  acted  as  his 
tools.  It  is  consistent  with  the  plaintiffii'  allegations 
that  all  the  members  of  the  board,  other  than  Mr. 
Langlands,  do  in  good  faith  believe  that  their  acts 
are  entirely  in  accordance  with  the  due  discharge  by 
them  of  their  public  duties.  It  is  contended,  how- 
ever tiiat  the  Acts  of  the  board  are  vitiated  by 
reason  of  Mr.  Langlands  being  present  at  the 
meetings  when  the  plaintiffii'  applications  were 
discussed,  being  allowed  to  speak  and  use  his 
influence  with  the  board,  and  succeeding  in  inducing 
the  board  to  take  his  view. 

It  was  admitted  that  no  direct  authority  in  support 
of  this  contention  is  to  be  found  either  in  the  statutes 
or  general  law. 

Schedule  1,  r.  64  of  the  Public  Health  Aot,  1876, 
provides  that  a  member  of  a  local  board  who  "in 
any  manner  is  concerned  in  any  bargain  or  contract 
entered  into  by  such  board,  or  participates  in  the 
profit  thereof,   or    of   any   work    done   under    the 
authority  of   this   Act  in  or  for  the  district  ahall 
.    .    .    cease  to  be  such  member,  and  his  office  as 
sudi  shall  thereupon  become  vacant."      A   similar 
provision  is  f oimd  in  section  46  of  the  Local  Gk>vem- 
ment  Act,  1894.    These  provisions,  however,  do  not 
extend  to  the  simple  case  of   a  member  having  a 
personal  interest  in  a  matter  which  comes  before  the 
board ;  and  even  if  it  did,  the  effect  of  this  rule  is  not 
to  vitiate  the  acts  of  the  board,  but  to  deprive  the 
member  of  his  seat.    It  is  said,  however,  that  this  is 
not  the  only  effect ;    and  it  is  argued  that  in  the  oaae 
provided  for  by  tiiose  rules  and  enactment  the  validily 
of  the  contract  would  be  affected.    In  support  of  this 
argument  the  case  of  Aberdeen  Bailway  Co.  v.  Blackie 
Bros,  was  cited.      It  was  there  held  that  a   con- 
contract  entered  into  between  the  company  and  a  firm 
of  which  one  of  the  directors  was  a  partner  oonld 
not  be  enforced  against  tiie  company,  and  wae  void- 
able at  the  option  of  the  company.      If,  however. 
the  company,  or  the  directors,  after  a  full  diadocuxe 
of  the  mterest  of  the  contracting  director,  ohoae  to 
affirm  the  contract,  I  apprdiend  that  it  would  be  bind- 
ing.   At  all  events  the  case  is  no  authority  for  the  pro- 
position that  the  existence  of  such  an  interest,  diaclofled 
or  undisclosed,  vitiates  the  resolution  of  the  board. 

There  is,  indeed,  an  extensive  class  of  oaaes  in 
which  it  has  been  held  that  the  pres^ce  of  a  person 
having  a  pecuniary  interest  at  a  meeting  of  a  public 
body  vitiates  its  proceedings— viz.,  where  that  tedy  ia 
acting  judicially :  see,  for  example.  Beg.  ▼.  London, 
County  Council,  40  W.  B.  285,  [1892]  1  O.  B.  190. 
In  l^e  present  case  the  defencCsmts  in  the  matters 
complained  of  were  acting  as  surveyors  of  highways 
(see  section  144  of  Public  Health  Act,  1875,  and  the 
Local  Gbvemment  Act,  1894,  s.  26,  sub-section  1), 
and  performing  the  duties  cast  on  them,  and.  there  is 
no  authority  for  saying  that  the  Acts  of  the  board  in 
that  capacity  are  judical  in  any  sense,  and»  indeed, 
the  authorities  point  the  other  way.  The  position  oi 
highway  authorities  in  reference  to  the  removal  ol 
oMructions  to  highways  was  much  considered  in  th< 
case  of  BeynoldsY.  Urban  District  Council  of  ^tesUign 
44  W.  B.  479,  [1896]  1  Q.  B.  at  p.  609.  ^ 
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These  observaiions  show  that  the  question  at  issue 
heftveen  the  plaintiffti  and  the  defendants  must  be, 
vbether  the  posts  erected  by  the  plaintiffs  constituted 
IB  obsirnction  to  the  public  right  of  way  which 
ezutedoTer  Madan's-walk  ?  If  they  did,  then  the 
ooort  will  not  interfere  in  their  favour ;  if  they  did 
not,  then  the  court  will.  It  seems  to  me  that  to  this, 
tiw  real  isBoe,  the  allegations  in  paragraphs  16  and 
17  tre  izreleTant,  and  that  those  paragraphs  ought 
tobestniokont. 

JudgmaU  accordingly. 

Soliofton,  JTurray,  fftUehins,  SiirKngt  <Ss  Murray; 
UU  Brothen,  for  George  WhiU,  Epsom. 


Q.  B.  Div.  I 

(Waii  ind  Wright,  JJ.)  J 


Dec.  11. 


BiLLnro  v.  Pbebblb.  (a.) 

U^opdU— Public  heciUh^  Unsound  meat — Sale  or  ex- 
fwmfor  sale — Seizure  subsequent  to  sale — PurcTiase 
kyaeusiomer — Liability  of  seller  to  penalty — Public 
S^atth  {London)  Ad,  1891  (64  d:  65  Vict.  c.  76),  s. 
47,  tub-sections  2,  3. 

The  respsndeniy  a  meat  salesman,  to  whom  meat  had 
fea  WMignei  to  sell  on  commission,  sold  a  portion  of  it 
Id  ff.  While  the  meat  was  on  H,^s  premises  it  was 
Mtf  a«{  condemned  by  a  magistrate  under  the  Public 
^mUh  {London)  Act,  1891,  s,  47,  as  being  diseased  and 
^Mfor  the  food  of  man. 

The  respondent  ttfos  summoned  under  sub-section  2  of 
Mte  47  of  the  Act,  and  it  was  proved  t?Mt  the  meat 
vMimmiftd  at  the  time  of  the  sale  to  ff.  The  alder- 
■M  he/ore  whom  the  summons  was  heard  dismissed  it, 

Bdd,  that  the  summons  toas  rightly  dismissed,  and 
^  tie  summons  ought  to  have  been  drawn  under  sub" 
13. 


(W  stated  by  an  alderman  of  the  City  of  London. 

Tk  Public  Health  (London)  Act,  1891,  s.  47  (2), 

ponk»  for  the  seiEure  and  destruction  of  unsound 

,  bod,  and  eoaots  that  *'  the  person  to  whom  the  same 

I  "^oDSii  or  did  belong,  at  the  time  of  sale  or  exposure 

^  MM  or  of  preparation  for  sale,  or  in  whoseposses- 

I  >Qt  or  on  whose  premises  the  same  was  found,'*  diallbe 

!  mk  to  the  fine  and  imprisonment  therein  prescribed. 

Mb-«etion  3   enacts  that  *'  where  it  is  shown  that 

:  iqr  aitiele  liable  to  be  seized  imder  this  section  and 

^Q^  ia  the  possession  of  any  person  was  purchased 

■r  Um  from  another  person  for  the  food  of  man, 

iBd  when  so  purohaaed  was  in  such  a  condition  as  to 

■  fiiUe  to  be  seised  and  condemned   under  this 

■ctifla,  the  person  who  so  sold  the  same  shall  be 

Ue  to  the  nne  and  imprisonment  above  mentioned, 

**^  he  proves  that  at  the  time  he  sold  the  said 

■tide  he  <&d  not  know  and  had  no  reason  to  believe 

wit  was  in  soch  condition. 

Oft  the  Mk  of  August  a  summons  was  issued 
J^Mt  the  respondent  under  sub-section  3,  charging 
'^  tfait  ke  was  anlawfolly  the  person  who  sold  to 
SRt  J.  Harrington,  for  the  food  of  man,  articles  unfit 
v&efoodof  man.  On  the  case  being  called  on, 
■•ippeflant  stated,  through  his  solicitor,  that  he 
teed  to  proceed  under  sub-section  2  and  not  under 
K^-isctioa  3,  and  that  the  summons  was  drawn 
■^  nb-section  3  by  mistake.  He  accordingly 
no  evidence  on  that  summons,  and  it  was 
kwn  by  permission. 

Oa  ^  eikk  of  August  a  second  summons  was 
^wned,  which  was  under  sub-section  2.    It  charged 

(••)  Reported  by  C.  G.  Wilbeaham,  Esq.,   Bar- 
rister-at-Law. 


the  respondent  that,  being  the  person  to  whom  the 
same  did  belong  at  the  time  of  sale  or  exposure  for 
sale,  he  did  expose  for  sale  and  sell  to  one  J.  Harring- 
ton two  sides  of  pork  unfit  for  the  food  of  man. 

It  was  proved  that  on  the  6th  of  July  the  two 
sides  of  pork  were  seized  by  the  inspector  upon  the 
premises  of  J.  Harrington,  and  that  they  were 
subsequently  condemned  and  destroyed.  The  meat 
had  been  purchased  on  the  same  day  by  Harrington 
from  the  respondent,  who  was  a  meat  salesman 
occupying  premises  in  the  Central  Meat  Market.  It 
was  proved  and  found  by  the  alderman  who  heard 
the  summons  that  the  meat  was  unsound  at  the  time  of 
the  sale,  and  that  the  respondent  knew  or  had  reason 
to  believe  that  it  was  unsound.  The  meat  was 
consigned  to  the  respondent  by  a  farmer  in  Lincoln- 
shire as  part  of  a  large  consignment  which  the 
respondent  was  to  sell  on  behalf  of  the  farmer  on  the 
terms  of  receiving  a  commission  upon  the  sales, 
and  accounting  to  the  farmer  for  the  price  obtained, 
less  such  commission. 

The  contention  of  the  appellant  was  that  the 
meat  **  belonged  '*  to  the  respondent  at  the  time  of 
sale  within  the  meaning  of  sub- section  2,  the  res- 
pondent on  the  other  hand  oontending  that  it  did  not 
so  belong  to  him.  The  alderman  dismissed  the 
summons  on  the  ground  that  the  meat  did  not  *'  be- 
long *'  to  the  respondent  within  sub-section  2.  He 
further  held  that  sub-section  3  created  a  distinct 
offence,  and  as  the  summons  was  imder  sub-section  2 
and  not  under  sub-section  3,  he  refused  to  convict  on 
that  ground  also. 

Lush  Wilson,  Q.C.  {Oourthope  Munroe  with  him), 
for  the  appellant. — ^l^e  alderman  ought  to  have 
convicted  the  respondent  imder  sub-section  2.  Sub- 
section 3  did  not  create  a  distinct  offence,  it  was 
enacted  to  meet  the  case  of  Vinter  v.  ffind,  31 W.  B.  198, 
10  Q.  B.  D.  63,  a  case  which  arose  under  section  117 
of  the  Public  Health  Act,  1875.  If  the  facts  brought 
the  case  within  sub-section  3  the  alderman  ought  to 
have  convicted  the  respondent  notwithstanding  the 
first  sumimons  was  withdrawn. 

Channell,  Q.C.  {R.  D.  Muir  with  him),  for  the  res- 
pondent.— ^The  meat  never  at  any  time  belonged  to 
the  respondent.  It  did  not,  at  any  rate,  belong  to 
him  at  any  time  sufiicient  to  satisfy  the  Act.  The 
prosecution  could  not  snooeed  under  sub-section  2. 
The  summons  ought  to  have  been  framed  under  sub- 
section 3  :  Beg.  v.  Dennis,  42  W.  B.  686,  [1894]  2 
a  B.  458. 

Wills,  J. — I  am  of  opinion  that  the  appeal  must  be 
dismissed.  The  matter  was  really  before  the  alderman 
under  sub-section  2.  It  turned  out  at  the  end  of  the 
case  that  the  appellant  might  have  proceeded  with 
more  advantage  under  sub-section  3.  but  he  had 
not  done  so,  and  he  had  intentionally  withdrawn 
that  summons  and  ceased  to  make  any  complaint 
under  sub-section  3. 

I  will  not  say  that  there  may  not  be  jiuisdiction 
possibly  under  these  circumstances  still  to  turn  the 
summons  back  to  one  under  the  other  sub-section, 
but  I  do  not  think  it  is  a  course  of  procedure  we 
ought  to  encourage ;  and  I  do  not  think  it  is  one, 
except  under  very  exceptional  circumstances,  to  be 
resorted  to.  But  there  was  not  evidence  that  the 
complaint  under  sub-section  3  was  ever  renewed. 
The  object  of  the  appellant  seems  to  have  been  to 
get  a  decision  u^n  the  word  "belonged**  in  sub- 
section 2.  I  think,  therefore,  that  there  was  no 
complaint  before  the  alderman  upon  which  he  had 
juru^otion  to  act  under  Rob-section  3,  and  I  think 
that  it  would  have  been  quite  an  erroneous  exerdse  of 
discretion,  if  he  had  any,  to  alter  the  summons. 
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That,  therefore,  calls  on  us  to  say  whether  there  is 
a  case  under  sub-section  2.  Now,  under  sub-section  2 
the  only  question  that  is  proposed  to  us  is  as  to  the 
meaning  of  the  word  "belonged,'*  and  I  certainly 
should  be  very  sorry  to  say  one  single  word  which 
would  ffiye  countenance  to  tJie  view  urged  by  the 
respondent  that  a  meat  salesman  who  has  meat 
entrusted  to  him  for  the  purpose  of  selling  on  com- 
mission is  not  a  person  to  whom  the  meat  belongs. 
The  thing  has  not  been  argued,  and  therefore  I  do  not 
^ve  any  deoLsion  upon  it,  but  it  strikes  one  at  first 
sight  that  it  is  an  unreasonable  limitation  to  the 
enactment. 

But  supposing  that  question  ought  to  be  decided  in 
favour  of  the  appellant,  can  we  send  the  case  back  to 
the  ma{;istrate  to  convict  when  we  see  that  it  is  not  a 
oomplamt  under  sub-section  2  at  all,  and  that  under 
sub-section  2  no  offence  has  been  committed?  I 
think  not.  I  think  you  cannot  send  back  a  case  to 
the  magistrate  where  it  is  plain  upon  the  facts  of  the 
case  that  a  conviction  ou^t  not  to  take  place.  I 
think  that  has  been  tiie  common  practice,  not  that  the 
court  encourages  anybody  to  raise  new  points  that 
have  not  been  nused  before,  but  if  in  the  course  of 
the  discussion  of  the  case  it  becomes  free  from  doubt 
that  no  conviction  ought  to  have  taken  place,  it  is 
consonant  with  my  recollection  of  the  practice  that 
the  case  will  not  be  sent  back  for  conviction,  which  it 
would  be  if  we  simply  sent  it  back  answering  the 

Suestion  raised  by  the  appellant  as  to  the  meaning  of 
leword  "belonged." 

As  to  the  appl^bility  of  sub-section  2  and  sub- 
section 3, 1  entertain  no  doubt  myself  that  sub-section 
2  is  an  enlan^ed  edition  of  the  enactment  in  section 
117  of  the  PubUc  Health  Act,  1875,  but  I  do  not 
think  it  was  intended  to  alter  the  general  applio- 
abili^  of  the  limitation  laid  down  in  Vinter  v.  Hindy 
and  I  think  that  sub-section  3  was  inserted  for  the 
very  purpose  of  meeting  such  a  case  as  that  whi<^  has 
now  arisen.  That  is  the  view  which  was  taken  by 
three  members  at  least  of  the  Court  of  Criminal 
Appeal  in  the  case  which  has  been  dted,  and  it  seems 
to  me  to  be  consonant  with  the  language  of  the  two 
sections. 

Wbioht,  J. — I  am  of  tbe  same  opinion.  I  think 
the  second  sub-section  substantially  points  to  ]^ple 
to  whom  the  thin^  belonged  or  who  had  possession  of 
it  at  the  time  which  may  be  shortly  described  as  the 
time  of  condemnation.  That  is  not  exactly  right,  but 
it  is  impossible  to  sa^  exactly  what  the  section  does 
mean.  And  sub-section  3, 1  asree,  was  really  for  the 
put|K>se  of  dealing  with  other  people  who  had 
previously  sold  the  Siing. 

I  entertain  no  doubt  that  sub-section  3  is  applicable 
against  a  factor  for  sale.  I  entertain  no  doubt  about 
that  whatever,  and  I  have  very  little  doubt  that  sub- 
section 2  is  applicable  against  a  factor  for  sale. 

Solicitor  for  the  appellant,  MaUhew  H.  Hale. 

Solicitors  for  the  respondent,  Prebhle  A  Sail. 


Q.  B.  Div.  1  XT       iA 

(Oiantham  and  Wright,  JJ.)  /  ^^^-  ■^"• 

Ex  parte  Eiffins.  (a.) 

Metropolis  —  Hackney  carriage  —  Bailway  elation  — 
**  Place"— Whether  railway  elation  ie  a  ** place"— 
London  Hackney  Carriage  Act,  1853  (16  di  17  Vict. 
c.  33),  8.  17,  euh^eection  2. 

SecHon  17  of  the  London  Hackney  Carriage  Ad, 

(a.)  Beported  by  Sir  Sheuston  Bakhb,  Bart., 
Barrister-at-Law. 


1853,  imposes  a  penalty  upon  the  driver  of  any  hackney 
carriage  who  refuses  to  drive  to  any  "  place  within  the 
limits  of  the  Act "  to  which  he  shaU  be  required  to  drive 
any  person  hiring  or  intending  to  hire  such  carriage. 

Held,  thai  a  railway  station  is  a  ** place  "  within  the 
meaning  of  this  section,  and  that  the  driver  of  a  hackney 
carriage  who  refuses  to  drive  the  person  hiring  such 
carriage  into  a  railuxty  station,  within  the  limits  of  the 
Act,  is  lial>le  to  the  penalty. 

Application  for  a  mandamus  to  Mr.  Curtis  Bennett, 
metropolitan  police  ma^trate,  commanding  him 
to  state  a  case  for  the  opinion  of  the  High  Court. 

An  information  was  preferred  against  Joeeph 
Eappins,  the  driver  of  a  hackney  carnage,  chaiiging 
him  witii  having,  on  the  29th  of  October,  1896,  in  a 
thoroughfare  within  the  metropolitan  police  distziot, 
unlawrally  refused  to  dri^e  a  person  hiring  each 
carriage  to  a  certain  place  within  the  limits  of  the 
London  Hackney  Carriage  Act,  1853— to  wit,  Eaflton 
Station. 

On  the  29th  of  October  the  complainant  engaged 
the  defendant,  who  was  the  driver  of  a  hackney  car- 
riage, and  told  him  to  drive  to  Enston  Station.  The 
defendant  drove  the  oomphunant  from  Chalk  Farm 
to  the  gates  of  Euston  Station,  and  was  then  requested 
by  the  complainant  to  go  inside  the  station.  The 
defendant  reused  to  go  inside  the  station,  althooffb 
one  of  the  servants  of  the  railway  compan^f  told  zbe 
defendant  that  he  was  at  liberty  to  go  inside  the 
station.  The  complainant  then  got  out  withoat  the 
defendant  having  gone  inside  the  station.  The 
defendant  had  driven  dose  up  to  the  gates  of  the 
station  and  within  a  few  feet  of  the  premises  of  the 
company. 

Before  the  magistrate  an  objection  was  taken  for 
the  defendant  that  the  railway  station  was  not  a 
*' place"  within  the  meaning  of  section  17  of  the 
London  Hadmey  Carriage  Act,  1853,  and  that  there- 
fore the  defendant  could  not  be  convicted.  The 
magistrate  overruled  the  objection,  and  convicted  the 
defendant,  and  fined  him  in  a  sum  of  40s.  and  ooeta, 
or  in  default  to  one  month's  imprisonment ;  and  he 
refused  to  state  a  case  as  to  whether  the  raliwmy 
station  was  a  *'  place "  within  the  meaning  of  the 
Act. 

Section  17  of  the  London  Hackney  Carriage  Act* 
1853(16  &  17  Yict.  a  33)  provides:  <*The  chiver  of 
any  hackney  carriage  who  shall  commit  any  of  th.e 
following  offences  within  the  limits  of  this  Act,  shsdl 
be  liable  to  a  penalty  not  exceeding  forty  shillin^pB 
for  each  offence,  or  in  default  of  payment  to  im-» 
prisonment  for  any  time  not  exceeding  one  calendaa 
month ;  .  .  .  (2)  Everv  driver  of  a  hackney  car- 
riage who  shall  rexuse  to  drive  such  cairiage  to  any 
place  within  the  limits  of  this  Act,  not  exceeding  eu 
miles,  to  which  he  shall  be  required  to  aziv« 
any  person  hiring  or  intending  to  hire  sooh  oskt- 
riage.    .    •     ." 

Boskm,  in  support  of  the  motion. — ^The  magistrate 
was  wrong  in  convicting  the  defendant,  and  he  on^^i 
to  have  stated  a  case.  The  railway  station  was  zMy( 
a  ''place'*  within  the  meaning  of  the  section.  X1 
was  the  private  property  of  the  railway  oompaziy 
the  puUic  had  no  riffht  of  access  to  the  station 


cabs  could  not  ply  for  hire  there,  and  it  tiiereffor^ 
does  not  come  within  the  section  as  a  "  plaoe  "  :  Oos 
V.  Storey,  17  W.  B.  802,  L.  B.  4  Eq.  319;  Skfs^wn^ 
V.  Usher,  20  W.  B.  659,  L.  B.  7  Q.  B.  42a 

GBAirrHAM,  J. — I  am  of  opinion  that  a  rule  oia^li 
not  to  be  granted  in  this  case,  as  the  point  is  ol^aa 
The  cases  dted  for  the  purpose  of  showing  tlai^^ 
railway  station  is  not  a  *' place"  were  decided  oi 
other  statutes.  In  Case  v.  Storw  the  question  -^rv 
^  whether  a  haokn^  carriage,  whilst  on  the  preixiisc 
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of  I  nilwsy  oompany  by  their  leave  for  the  acoom- 

Bioditioaof  paasenffen,  was  plying  for  hire  in  <*  a 

;    itreet  or  place  *'wi£in  section  35  of  1  &2  Will.  4, 

I    e.  22,  and  it  was  held  that  the  words   "  street  or 

ji^"in  tliat  section  mnstbe  read  in  conjunction 

,    with  Ncticm  4  of  the  Act,  which  deals  with  plying 

{or  lure  in  any  *'  public  street  or  road,"  and  that  as  a 

aSwBj  station  could  not  come  under  that  description 

it  was  not  a  itreet  or  place  within  section  35.    iiter 

tliitcimethe  case  of  Clarke  y.  Stanford,  19  W.  B. 

S46,  L  B.  6  a  B.  357,  which  is  a  direct  authority 

ipoQ  the  point  and  against  this  application.     Hie 

eonzt  there  held  that  a   hackney  carriage  on  the 

pRBOses  of  andlway  company  for  the  conveyance  of 

tte  passengers  of  the  railway  was  plying  for  hire 

ffitUo  the  hmits  of  the  Act.    Oookbum,  G.  J.,  said : 

"  Wbere  a  penon  has  a  carriage  ready  for  the  cony^- 

aos  of  passengers  in  a   place  frequented  by  the 

pdifie,  lie  is  plying  for  hire,  although  the  place  is 

FRvate  nropoty.      .     .     .     The    legislature    has 

omitied  ue  words  '  public  plaoe^'  and  t£is  appears  to 

lave  been  done  intentionally  and  advisedly.*'    In  the 

pn«t caae the  word  *<publio"is  also  omitted.    It 

MBH  to  me,  therefore,  tnat  Clarke  v.  Stanford  is  an 

ia&onty  to  show  that  a  railway  station  is  a  *'  place  " 

litim  tiie  meaning  of  this  Act,  and  that  therefore 

djednrsr  who  refuses  to  drive  into  the  station  comes 

vitUn  the  section  and  incurs  the  penalty.    The  case 

of  Skmner  v.  Uiher,  which  was  cited  in  support  of 

fts^iplication,  was  decided  on  section  33  ox  6  &  7 

^ict  e.  86,  and  it  was  decided  on  the  ground  that  the 

tiDifits,  1  &  2  Will  4,  c  22,  and  6  &  7  Yict.  a  86, 

«»to  be  read  together,  and  that  therefore  tiie  same 

■MriDg  was  to  be  put  on  the  word  •*  place  "   in 

■etion  dS  of  the  later  Act  as  was  put  upon  it  in 

■eliaii  35  of  the  earlier  Act.    The  cases,  therefore, 

^ukhafe  been  cited  have  no  application  here ;  but 

Arsfe  V.  Stanford  does  apply,  and  from  that  case  it 

■  dear  that  this  railway  station,  although  it  was 
l"*ite  property,  was  a  "  place  "  within  the  meani  ng 
wtlfi  Act. 

I  think,  therafore,  the  magistrate  was  perfectly 
1^  and  that  this  application  must  be  refused. 

WuGBT,  J.—- 1  am  of  the  same  opinion.  No  case 
« been  cited  to  show  that  the  language  of  this 
■Btiai  00^  to  be  cut  down  as  suggested.    It  would 

■  aoreaaonable  that  a  cab-driver  could  not  be 
*^PflDed  to  drive  into  a  railway  station.  I  think 
wanniug  is  that  he  must  drive  to  any  place,  within 
wfinitB  <rf  the  Act,  to  which  he  is  ordered  to  drive, 
^vttnget  admittance  to  that  place. 

^FfHoaUim  re/uaed. 

^f^otoa  for  applioant,  Pattinson  d:  Brewer, 


IN    BANKEUPTOT. 

(r.agLVS;;n..J.)}  Nov.  16;  Dec.  1. 

In  re  SiKS. 
Ex  parte  Shxffebld  v.  PsmoB.  (a.) 

r'^^P^y—A  vaidance  of  voluntary  settlement — Right 

I  ^Miflemafti  trueieea  to  eurplus  after  payment  of  debts 

•f^dl-Bankruptcy  Act,  1883  (46  <fc  47  Vict.  c.  52), 


¥)  Bepocted  by  P.  M.  Fbanoks,  Esq.,  Barrister- 
at-Law. 


costs  of  t?ie  bankruptcy,  the  surplus  of  the  settled  property 
reverts  to  the  trustees  of  the  settlement  subject  to  the  trusts 
thereof. 

Motion  by  the  trustee  in  the  bankruptcy  to  set 
aside  a  voluntary  settlement  made  by  the  bankrupt 
within  two  years  of  his  bankruptcy.  The  trustees  of 
the  settlement  opposed  the  motion,  on  the  ground 
that  the  settled  property  exceeded  the  total  amount 
of  the  bankrupt's  d^ts. 

Muir  Mackenzie,  for  the  trustees  of  the  settlement. 
— In  this  case  the  debts  amount  to  about  £1,600,  and 
the  settled  property  amounts  to  about  £16,000, 
mostly  invested  in  mortgages.  I  submit  that  the 
settlement  is  good  beyond  the  amount  of  the  debts, 
and  ask  for  an  order  limited  to  payment  into  court  of 
sufficient  money  to  pay  the  debts. 

Bibton,  for  the  bankrupt. — ^I  oppose  such  an  order, 
the  debtor,  not  the  trustees  of  the  settlement,  is 
entitled  to  the  surplus.  The  settlement  being  void, 
the  property  reverts  to  the  donor :  Be  Famham  [No. 
1),  [1895]  2  Oh.  799.  44  W.  E.  Dig.  98 ;  Sanguinetti 
V.  Stuckey*s  Bank,  43  W.  B.  154,  [1895]  1  Gh.  176. 

Herbert  Beed,  Q.C,  {Ashton  Cross  with  him),  for  the 
trustee  in  bankruptcy. — I  insist  on  my  right  to  an 
order  declaring  the  settlement  void  as  against  my 
client. 

Muir  Mackenzie  in  reply. — ^The  settlement  is  only 
void  so  far  as  the  debts  go:  In  re  Holden,  Ex  parte 
The  Official  Beceiver,  36  W.  B.  189,  20  a  B.  D.  43. 

Our.  adv.  vuU. 

Dec.  1.— Yaughan  Williams,  J.— This  is  an 
application  under  section  47  of  the  Bankruptcy  Act, 
1883,  by  the  trustee  in  the  bankruptcy  asking  that  a 
volunta^  settlement,  executed  by  the  bankrupt  upon 
the  10th  of  August,  1894,  may  be  declared  void.  It 
is  not  denied  £at  he  is  entitled  to  his  order,  but  the 
question  arises.  What  directions  should  be  given  con- 
sequential on  the  order  P 

Those  asked  for  are,  firstly,  a  declaration  that  the 
property  comprised  in  the  settlement,  subject  to  the 
trusts  thereof,  is  now  vested  in  the  trustee  in  bank* 
ruptcy ;  alternatively  an  order  to  the  trustees  of  the 
settlement  to  execute  a  deed  vesting  such  settled 
property  in  the  trustee  in  bankruptcy  so  as  to  enable 
him  to  realize  it ;  thirdlv,  an  order  to  the  respondents 
to  lumd  over  the  settled  property  to  the  trustee 
in  bankruptcy  and  render  an  account  on  oath  of  the 
same. 

The  settlement  in  question  seems  to  have  vested  the 
whole  of  the  settlor's  property  in  trustees  and  to 
have  been  made  with  the  object  of  protecting 'the 
settlor  against  his  own  extravagance.  He  gets  a  Ufe 
interest,  and  an  income  is  provided  for  his  wife 
and  children  (if  any),  but  at  present  he  is  un- 
married. 

If  the  effect  of  the  avoidance  of  the  settlement 
under  section  47  were  simply  to  wipe  it  out  as  if  it 
never  had  been,  it  would  be  right  for  me  to  make 
the  order  asked  for  by  the  trustees  of  the  settlement, 
but  I  doubt  whether  the  avoidance  of  a  settlement 
under  section  47  has  this  effect,  or  that  the  surplus 
after  payment  of  the  debts  would  revert  to  the  setUor. 
There  are  two  cases  which  look  as  if  they  decided  that 
this  was  the  effect.  The  first  is  the  case  of  Sanguinetti 
V.  Stuckey*s  Bank,  where  Ghitty,  J.,  decided  that  the 
effect  of  such  avoidance  is  to  let  in  a  mortgagee  on  a 
subsequent  mortgage,  as  if  the  settiement  had  never 
existed.  This  loou  as  if  the  avoidance  extinguished 
the  rights  of  the  beneficiaries  under  the  settlement, 
bat  if  the  judgment  of  Chitty,  J.,  is  considered,  it 
will  be  seen  that  he  is  careful  to  say  that  the  ques- 
tion raised  in  the  case  before  him  was  between  the 
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trustee  in  bankmptoy  and  the  mortgagee  only,  the 
beneficiaries  not  being  before  the  court. 

The  second  case  is  In  re  Famham  {No,  1),  where 
the  trustee  set  up  against  a  lunacy -p^or  to  the  bank- 
ruptcy the  rights  of  the  bankrupt's  wife  as  a  bene- 
ficiary. In  that  case  lindley,  L.J.,  says :  '*  If  the 
settlement  is  void  as  against  the  trustee,  it  is  void 
altogether.  The  section  does  not  mean  that  the 
property,  the  subject  of  the  settlement,  vests  in  the 
trustee  bv  a  title  which  overrides  both  tiiat  of  the 
donor  and  the  donee.  The  settlement  being  void  the 
property  reverts  to  the  donor,  and  it  is  as  the  donor's 

Property  that  it  vests  in  the  trustee,  and  must  be 
istributed  correctly."  In  this  case  again  it  was  not 
suggested  that  there  was  any  surplus  of  the  settled 
property  after  the  payment  of  the  debts,  and  the 
question  of  the  beneficiaries'  interest  was  not  raised. 
I  do  not  think,  therefore,  that  either  case  involves  the 
decision  that  avoidance  under  this  section  goes 
further  than  the  payment  of  the  bankrupt's  debts  and 
the  costs  of  the  bankruptcy.  If  it  were  not  so  a 
settlor  could  always  get  rid  of  a  settlement  by 
simply  making  himself  a  bankrupt.  I  am  aware  that 
in  this  case  there  are  no  living  persons  other  than  the 
bankrupt  having  an  interest  under  the  trusts  of  the 
settlement,  but  I  think  it  better  to  deal  wiUi  the 
principle  ffenerally.  I  declare  the  settlement  void  as 
against  the  trustee  in  bankruptcy,  and  direct  the 
settlement  trustees  to  hand  over  the  settled  property 
without  prejudice  to  their  applying  for  the  surplus. 
It  is  Dot  a  case  where  I  should  order  the  settlement 
to  be  cancelled,  as  that  would  give  rise  to  unnecessary 
complications.  I  further  direct  the  trustee  in  bank- 
ruptcy not  to  realise  the  settled  property  until  the 
total  of  the  debts  and  costs  has  been  ascertained,  and 
to  give  notice  to  the  settlement  trustees  of  tiie 
amount. 

Solicitors  for  the  trustee  in  bankruptcy,  Rogers^ 
Hartley  t  d:  Bastard, 

Solicitors  for  the  settlement  trustees.  Prince  d: 
Davis. 

Solicitor  for  the  debtor,  H,  Stanley-Jonea. 


Nov.  2. 


a  B.  Div.  ) 

(Vaughan  Williams,  J.) ) 

In  re  Paine. 
Ex  parte  Beed.  (a.) 

Bankruptcy— Fraudulent  preference — Creditor—Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  62),  ss.  37,  48. 

B.  gave  the  debtor  his  accommodation  acceptance  for 
£20,  which  the  debtor  discounted  at  his  bankers.  Within 
three  months  of  the  presentation  of  the  petition  t?ie  debtor 
paid  in  £20  to  his  bankers  to  meet  the  bill. 

Held,  that  the  payment  was  a  fraudulent  preference 
of  B, ;  for  though  he  vku  not  actually  a  creditor  at  the 
date  of  the  receiving  order,  he  would  have  been  one  had 
it  not  been  for  such  payment. 

Motion  by  the  trustee  in  the  bankruptcy  for  a 
declaration  that  a  certain  payment  by  the  bankrupt 
to  his  bankers  on  or  about  the  17th  of  April,  1895, 
for  the  purpose  of  providing  funds  to  meet  a  bill  of 
exchange  accepted  by  the  respondent,  and  for  which 
the  respondent  was  liable  to  the  said  bankers,  was  a 
fraudulent  preference  of  the  respondent. 

In  the  early  part  of  1895  the  respondent  Barnard 
gave  the  bankrupt  his  accommodation  acceptance  for 
£20,  which  the  bankrupt  discounted  with  his  bankers. 


(a.)  Beported  by  P.  M.  Fbanoke,  Esq.,  Banister- 
at-Law. 


Upon  the  17th  of  April  he  paid  £20  into  his  bank  to 
meet  the  acceptance.  Upon  the  25th  of  April  he 
executed  a  deed  of  assignment  for  the  benefit  of  his 
creditors,  and  upon  this  act  of  bankruptcy  a  receiving 
order  was  made  against  him  upon  the  8th  of  May, 
and  he  was  adjudicated  a  bankrupt  upon  the  13th  of 
May. 

His  trustee  now  sought  to  have  the  payment  of  £20 
to  meet  the  acceptance  declared  a  fraudulent  prefer- 
ence, it  having  been  made  within  three  months  of  the 
presentation  of  the  petition. 

Muir  Mackenzie,  for  the  trustee,  stated  the  facts,  and 
was  stopped  by  the  court. 

F.  C,  Willis,  for  the  respondent. — ^A  pavment  made 
with  a  view  of  preventing  a  surety  from  being  called 
upon  to  pay  is  not  a  fraudulent  preference :  In  re  Mills, 
Ex  parU  Official  Receiver,  6  Morr.  65,  36  W.  R.  Dig.  15. 
There  is  also  the  question  whether  Barnard  was  really  a 
creditor  at  the  date  of  the  receiving  order.  rVAUGHAN 
Williams,  J. — That  depends  on  whether,  if  ne  had  not 
been  paid,  his  debt  womd  have  been  one  provable  in 
bankruptcy  within  section  37  (3)  of  the  Bankroptcy 
Act,  1883,  "  Save  as  aforesaid  all  debts  and  liabiuties 

S resent  or  future,  certain  or  contingent,  to  which  the 
ebtor  is  subject  at  the  date  of  the  receiving  order,  or  to 
which  he  may  become  subject  before  his  discharge  by 
reason  of  obligations  inciured  before  the  date  of  the 
receiving  order  shall  be  deemed  to  be  debts  provable 
in  the  bankruptcy.] 

Muir  Mackenzie, — Barnard  was  a  creditor  and  could 
have  proved  for  his  debt :  Wolmershausen  v.  OuUick, 
[1893]  2  Oh.  614,  41  W.  B.  Dig.  16,  193;  Johnston  ▼. 
Salvage  Association,  36  W.  B.  56,  19  a  B.  D.  458 ; 
Lacey  v.  Hill,  21  W.  E.  239,  L.  E.  8  Oh.  App.  441. 

Yatjqhan  WiUiL^MS,  J.— I  have  to  decide  this 
matter  on  the  proper  construction  of  the  Act  of  Par- 
liament, and  I  therefore  need  not  trouble  about 
equitable  considerations.  It  is  not  now  contended 
that  at  the  moment  the  payment  was  made  Barnard 
was  a  creditor  in  the  sense  that  he  would  have  l&ad 
a  right  to  judgment  or  payment  of  a  sum  of  money 
to  him,  irrespective  of  whether  bankruptcy  fol- 
lowed. 

I  have  only  to  decide  what  is  the  meaning  of  the 
word  *<  creditor  "  in  section  48. 

«  Every  payment  made  ...  in  favour  of  any 
creditor  .  .  .  with  a  view  of  giving  such  creditox 
a  preference  over  the  other  creditors  .  .  •  shall 
be  deemed  fraudulent  and  void  as  u;unstthe  trustee 
in  the  bankruptcy."  There  is  no  deuiition  of  areditoi 
in  section  168,  and  I  have  therefore  to  look  at  tlifl 
history  of  section  48. 

The  judges  decided  the  cases  on  which  that  section 
was  founded  in  the  way  they  did  because  it  enablec 
them  to  deal  with  payments  made  in  contemplatioi 
of  bankmptoy,  and  to  secure  a  rateable  admiiii8tr%< 
tion  of  the  bankrupt's  estate  amongst  those  hawizq 
claims  on  it.  In  my  judgment  when  once  I  liskw 
arrived  at  that  conclusion  it  seems  to  me  that  tlii 
**  creditor  "  in  section  48  must  be  a  person  who  wx>i:il 
be  entitled  to  a  share  in  that  distribution.  I  tluxL 
the  intention  of  the  judges  when  they  invented  tl& 
doctrine  of  fraudulent  preference,  and  of  the  liOg^iala 
ture  when  it  passed  section  48,  was  to  prevent  tA% 
bankrupt  givmg  a  preference  to  a  person  who  Imi 
for  that  preference  would  have  had  to  come  in.  sa 
rank  with  tiie  other  creditors. 

It  is  not  disputed  that  under  section  37  Barnard  ^^ 
a  person  with  a  right  of  proof. 

My  decision  is  that  you  may  make  a  fraudxal^i 
preference  by  a  payment  to  a  surety  who  h^s  ^^ 
been  called  upon  to  pay. 

Solicitors  for  the  trustee,  Pritchard  dk  Englefidel^ 

Solicitors  for  the  respondent,  W.  H.  Smith  <ft  iSoia, 
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Fn)b.I)iT.ftAdm.I>iv. 
Adminliy. 

«'  The  Mabiposa."  (a.) 

QBSQinm  memit — Ccmtrad  entered  into  with  ehijpmaeter 
01  agad  for  pctseengers — Non-liability  of  owner  of 
pai$cnger  ship — Delay  or  deviation. 

Then  u  no  implication  of  law  making  the  master  of  a 
wtMpcMenger  ship  the  agent  of  his  owner  to  enter 
into  a  OftUrad  on  his  hehalf  for  the  passengers  to  he 
carried  on  in  another  ship  where  the  passengers  sent  on 
\aH  hun  hided  from  the  wreck  at  a  spot  where  they  are 
in  M  danger  of  losing  their  lives  from  exposure  or  want 
fiffood  w  water,  and  caniiot  under  their  passenger 
Uddt  daim  any  damages  for  delay  or  detention, 

Tkia  wai  an  action  institated  on  belialf  of  James 
ad  Alexander  Allan  and  others,  the  owners  of  the 
flteouhips  Sardiniansnd  Austrian^  in  personam  against 
the  Ooeui  Transport  Co.  (Limited),  the  owners  of 
tie  flteamship  Mariposa,  to  recover  salvage  remunera- 
tktt  for  services  rendered  in  assisting  The  Mariposa 
nd  in  saving  the  lives  of  the  passengers  of  Tlte 
Merlon,  or,  in  the  alternative,  for  services  rendered 
Vf  thei^aintifEs  for  the  defendants  at  the  request  of 
tbe  defsndants*  agents  in  the  circuuLBtances  specified 
IB  die  statement  of  daim. 

The  statement  of  daim  alleged  in  effect  that  The 

Sardinian,  a  steamship  of   aTOut  4,400  tons  gross, 

Moogtag  to  the  Allan  Line,  was,  on  the  24th  of  Sep- 

t«b«,  1895,  proceeding  through  the  Straits  of  Belle 

Ue  oo  a  voyage  from  the  United  Kingdom  when  the 

K^OQoer  Tdegram  came  alongside  her  and  those  on 

boscd  her  informed  the  master  of  The  Sardinian,  as 

4e  hei  was,  that  The  Mariposa,  with  a  valuable 

019)  and  thirty-one  passengers,  and  a  crew  of  about 

oghty-seven  in  number,  had  ^ne  ashore  in  a  fog  on 

tv  OQsst  of   Ijabrador,   and  the    passengers   were 

■bon»  bat  expoaed  to  considerable  hardships  ;  that 

fU  SardiHian  then  proceeded  towards  the  spot  where 

Tie  Mariposa  was  reported  to  be  ashore,  and  was 

■*  hy  a  boat  from  The  Mariposa  with  a  message 

m  the  master  of    The  Mariposa  requesting  The 

^ierdiaian  to  proceed  to  a  fishing  village  about  five 

■ilcs  off  to  embark  the  passengers  and  crew ;  that 

Aprooeeding  along  the  coast,  and  on  arriving  at  a 

IMQalled  Fortean  Bay,   The  Sardinian  anchored, 

■Jboats  from  the  shore  put  on  board  The  Sardinian 

yy-Btne  penoDB  who  had  been  brought    ashore 

jwnTie  Mariposa^  being  twenty-eight  of  her  cabin 

IjMgets,  two  stcMBrage  passengers,  and  nineteen  of 

■^enw,  and  ultimatdy  The  Sardinian,  with  these 

"rty-nine    peraons    on   board,    proceeded    on   her 

^Bn  and  airived  saf dy  at  Liverpool ;  that  on  the 

m  <rf  September  last  those  on  board  The  Austrian, 

Mfaer  steamship  bdonging  to  the  Allan  Line,  of 

W2  tons  giXMB,  on  a  voyage  from  London  to  Mon- 

IH^  pcxcmed  The  Mariposa  as  she  lay  stranded  and 

2^  signals  of  distress,   and  on  approaching  the 

ycfcwas  reqofisted  by  letter  from  the  master  of  TJie 

Jwijpow  to  take  the  remainder  of  that  vessel's  crew 

^wbec  and  to  communicate  with  the  nearest  point 

fjyfaig  salvage  assistance  to  be  sent ;  that  accord- 

■P7  The  Austrian  took  on  board  forty-three  persons, 

»  whom  two  were  stowaways  and  one  a  passenger, 

f^  OB  board  The  Mariposa,  the  rest  bemg  mem- 

■■•  of  the  crewy  and  conveyed  them  to  Quebec ; 

md  that  by  reaeon  of  these  services  the  passengers 

■J^wew  of  The  Mariposa  were  saved  from  consider- 

w  hardship  and  exposure  on  a  desolate  coast  with 

yy  sosnty  aooonimodation   and  were  conveyed  to 

Mr  destmation  in  safety  and    comfort,    and  the 

(••}  Bsported  by  C.  F.  jEiaasTT,  Esq.,  Barrister- 
at-Law. 


defendants  were  saved  the  cost  of  maintaining  their 
passengers  and  crew  for  a  long  period  and  of  carry- 
mg  them  to  their  destination,  whilst  the  plaintifiGs  also 
expended,  at  the  request  of  the  defendants,  in  feeding 
the  passengers  and  crew,  money  not  then  nor  yet 
repaid  to  them. 

The  Ocean  Transport  Go.  (Limited)  appeared  as 
defendants  and  delivered  a  defence,  alleging,  inter 
alia,  denials  (1)  that  they  were  saved  the  costs  either 
of  maintaining  the  passengers  and  crew  or  of  carry- 
ing them  to  their  destination ;  (2)  that  they  requested 
the  plaintiffs  to  expend  money  as  alleged  in  the  state- 
ment of  claim  at  all;  and  (3)  that  no  agreement, 
express  or  implied,  was  made  between  the  plaintiffs 
and  the  defendants ;  and  further  pleading  that  if  any 
agreement  was  made  it  was  an  agreement  for  salvage 
and  salvage  remuneration,  and  not  otherwise;  that 
property  of  the  value  of  £335,  and  no  more,  was 
salved  to  the  plaintiffs,  and  that  a  payment  of  £200 
had  been  made  into  court  in  satisfaction  of  the  claim 
of  the  plaintiffs  in  respect  of  the  matters  alleged  in 
the  statement  of  daim. 

June  24. — The  suit  was  heard  before  Barnes,  J. 

It  appeared  in  evidence  that  the  x>a8saffe  tidcets  of 
the  passengers  of  TJm  Mariposa  contained  the  follow- 
ing clause :  **  The  company  is  not  liable  for  loss  or 
dday  from  the  act  of  QodL,  the  Queen's  enemies,  fire, 
robbers,  thieves  (whether  on  board  the  steamer  or  not), 
perils  of  the  seas,  rivers,  or  navigation,  aoddent  to 
any  machinery  or  boilers,  default  of  the  company's 
servants  (whether  on  board  the  steamer  or  not), 
restraints  of  princes,  rulers,  or  people." 

The  result  of  the  remainder  of  the  evidence 
appears  ^m  the  judgment. 

Sir  W,  PhiUimore  and  Scrutton,  for  the  plaintifb. — 
The  lives  of  the  passengers  were  saved  from  some 
peril  and  inconvenience  by  the  services  of  the  plain- 
tiffs. Indeed,  the  case  is,  in  piindple,  on  all  fours 
with  that  of  The  Medina,  24  W.  B.  928,  25 
lb.  156,  1  P.  D.  272,  2  lb.  5.  In  that  case 
550  pilgrims  were  taken  off  by  a  passing  steamer 
from  a  rock  in  the  Bed  Sea,  where  they  were 
safe  at  the  time  the  services  were  rendered,  but 
would  have  been  in  danger  of  being  drowned  if  bad 
weather  had  set  in,  and  the  Court  of  Appeal  hdd 
that  £1,800  was  a  proper  salvage  remuneration  to  be 
given  to  the  owners,  master,  and  crew  of  the  salving 
steamer.  But  even  if  Ufe  salvage  is  not  strictly  due, 
the  master,  in  making  the  arrangement  he  did  for 
the  comfort  of  the  passengers,  was  acting  as  agent 
for  his  owners  and  for  their  benefit.  The  master  had 
a  duty  cast  upon  him  to  forward  his  owners'  interest, 
qidte  apart  &om  the  leg^  terms  of  the  passengers' 
contract  with  his  owners,  and  acted  within  the  scope 
of  his  authority  in  requesting  the  assistance  of  the 
plaintiffs  to  prevent  the  stigma  which  would  have 
attached  to  his  owners  if  he  had  not  done  his  best  for 
the  passengers  entrusted  to  his  charge. 

They  referred  to  The  Alfred,  5  Asp.  M^r.  Law  Gas. 
214,  32  W.  B.  Dig.  194;  Notara  v.  Henderson^  20 
W.  B.  443,  L.  B.  7  Q.  B.  225. 

Joseph  Walton,  Q.G.,  and  Bateson,  for  the  defen- 
dants.— The  defendants  submit  that  the  sum  tendered 
is  suffioient  to  recompense  the  plaintiffs  for  the  salvage 
service  performed  in  reference  to  reporting  the  wreck 
of  The  Mariposa  and  for  the  money  actually  ex- 
pended by  them,  but  they  contend  that  no  life  salvage 
can  be  due,  the  lives  of  the  passengers  not  having  beoi, 
in  fact,  in  danger :  Cargo  ex  Woosung,  No.  2,  3  Asp. 
L.  C.  50,  44  L.  J.  Ad.  45 ;  and  that  as  the  defendants 
were  under  no  liability  to  the  x>assengers  for  the  con- 
sequences of  the  wreck,  the  master  of  TJie  Mariposa, 
in  making  the  agreement  under  which  the  passengers 
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of  The  M(vripo9a  were  oamed  on,  aoted  as  their  agent 
ex  neoeaaitote,  and  not  as  agent  for  his  owners,  who, 
in  aooordanoe  with  what  was  said  by  the  Master  of  the 
Bolls  in  The  Benpor,  31  W.  B.  640, 8  P.  D.  115,  the  con- 
tract with  the  passengers  being  what  it  was,  were  under 
no  legal  liability  to  carry  them  on.  In  The  Medina 
the  owners  of  that  vessel  were  enabled  by  the  action 
of  the  plaintiffs  to  fulfil  the  contract  they  had  made 
for  the  conveyance  of  the  pilgrims  and  to  earn  their 
freight*  :  Kennedy  on  Salvage,  p.  61.  The  master  of 
The  Medina,  therefore,  did  no  more  than  his  legal 
duty  in  engaging  The  Timor  to  carry  on  the  pilgrims 
intiliat  case. 

Cur,  adv,  vtdU 

July  9.— Babnbs,  J.— The  plaintiflfs  in  this  case  are 
the  owners  of  the  steamships  Sardinian  and  AtuMan, 
of  the  Allan  line  of  steamers  running  between  Eng- 
land and  Canada.  The  defendants  were  the  owners  of 
the  steamship  Maripoea,  a  vessel  of  5,305  tons  gross 
register,  which  was  running  between  Montreal  and 
Liverpool  as  cue  of  the  Dominion  line  of  steamers 
under  an  agreement  between  the  defendants  and  the 
Mississippi  and  Dominion  Steamship  Go.  (limited) 
for  the  summer  of  1895,  under  which  the  defendants 
received  the  freights  and  passase  moneys  and  allowed 
certain  commissions  to  the  oSier  company.  On  the 
24th  of  September,  1895,  The  Maripota,  on  her 
voyage  from  Montreal  to  Liverpool  with  cargo, 
twenty-eight  cabin  passengers,  and  a  crew  of  eighty- 
seven  hands  all  told,  and  two  stowaways,  ran  ashore 
in  a  f Off  on  the  coast  of  Labrador,  about  five  miles 
west  of  Forteau  Bay,  in  the  Straits  of  Belle  Isle,  in 
consequence  whereof  she  became  a  total  loss,  mate- 
rials bislongin^  to  the  vessel  to  the  value  of  £335  and 
9ome  cargo  bemg  only  saved.  Immediately  after  the 
accident  the  passengers  and  crew  were  landed,  and 
the  passengers  went  on  to  and  were  accommodated  at 
Forteau  village.  Another  vessel  of  the  Dominion 
line  was  exp^sted  to  pass  by  in  a  short  time,  but  the 
master  of  Tne  Maripoea,  bemg  anxious  to  enable  the 
passengers  to  get  back  to  Quebec  or  on  to  Liverpool 
as  early  as  possible,  sent  out  a  schooner  to  intercept 
the  pluntiffii*  steamer  Sardinian,  which  was  proceed- 
ing through  the  Straits  of  Bcdle  Isle  on  a  voyage 
from  Montreal  to  Liverpool  with  190  passengers, 
cargo,  and  mails,  and  a  crew  of  106  hands  all  told. 
At  the  request  of  the  master  of  The  Mariposa  The 
Sardinian  proceeded  to  Forteau  Bay  and  took  on 
board  twenty-eight  cabin  passengers,  the  two  stow- 
aways, and  nineteen  of  the  crew  of  The  Mariposa, 
The  cabin  passengers  were  provided  with  first-class, 
and  the  others  teJcen  on  board  The  Sardinian  with 
good,  accommodation.  They  were  then  safely  con- 
veyed by  The  Sardinian  to  Liverpool,  and  the  costs 
of  their  maintenance  amounted  to  £63  14s. 

On  the  25th  of  September,  1895,  the  plaintiffs' 
steamer  Austrian,  a  vessel  of  2,682  tons,  which  was 
proceeding  through  the  same  straits  on  a  voyage 
from  London  to  Montreal  with  cargo  and  a  crew  of 
forty-seven  hands,  passed  the  wrecks  and  at  the 
request  of  the  master  of  TJie  Mariposa  one  passenger 
and  forty-two  of  the  crew  of  The  Mariposa  were 
taken  by  The  Austrian  to  Quebec,  and  also,  at  the 
request  of  the  master  of  The  Mariposa,  a  telegram 
was  sent  from  the  telegraph  station  at  Cape  Mad^ine 
by  the  master  of  The  Austrian  to  the  agent  of  The 
Mariposa  at  Quebec  to  send  assistance.  I  understand 
that  assistance  was  sent  in  consequence  of  this  tele- 
nam,  but  that  it  produced  no  result.  The  cost  of 
file  maintenance  of  tne  said  forty-three  persons  on  The 

*  See  the  argument  of  Dr.  Deane  for  the  plaintiffs 
in  the  Admiralty  Division :  The  Medina,  1  P.  D.  272, 
at  p.  274. 


Austrian  was  £12  18s.  On  the  same  or  following 
day  one  of  the  Dominion  line  steamers  took  away 
the  rest  of  the  crew  of  Tlie  Mariposa^ 

The  phuntiffi  claim  for  the  services  rendered  to  the 
passeogers  and  crew,  either  as  life  salvage  or  ai 
being  rendered  by  the  plaintiffs  for  the  defendants  at 
the  request  of  the  defendants'  master.  They  also 
claim  salvage  remuneration  for  taking  the  message  to 
the  telegraph  station. 

The  defendants  have  paid  into  court  the  sum  of 
£200  to  meet  any  claims  of  the  plaintiffs,  and  it  ia 
dear  that  this  sum  is  sufficient  to  cover  any  claim 
for  sending  the  telegram  and  for  the  expenses 
incurred,  even  if  the  latter  can  be  recovered  from  the 
defendants,  which  they  deny.  It  is  therefore  enough 
to  satisfy  all  claims  of  the  plaintiffs,  unless  the  plam- 
tiffs  are  entitled  to  recover  some  reward  or  remunera- 
tion for  the  conveyance  of  the  passengers  to  Liverpool 
and  Quebec. 

First,  with  regard  to  the  daim  for  alleged  life 
salvage,  ship's  materials  to  the  value  of  £335  were 
saved,  but  the  passengers  and  crew  were  in  safety  at 
Forteau  Bay,  and  could  get  away  without  diflioulty 
by  passing  steamers.    They  were  in  no  danger  of 
storvation,  and  were  merely  inconvenienced  b^  the 
accident.      The    case   of    (hrgo  ex   Woosung   is  an 
authority  for  holding  that  no  claim  for  life  salvage 
can  be  maintained  in  such  circumstances.    The  plain- 
tiffs, however,  contend  that   the   passengers    were 
carried   by   TJie   Sardinian   and  Austrian   for    the 
defendants  at  their  request  made  by  their  agent,  and 
that  therefore  the  plamtiffs  are  entitled  to  reasonable 
remuneration    for   this    carriage.      The    defendants 
contend  that  the   master  of    The  Mariposa  had  no 
authority  from  them  to  make  any  arrangements  on 
their  behalf   for  the   caniag:e    of   the   passengers. 
These  opposing  contentions  raise  a  question  of  some 
difficult  whi(^  I  am  forced  to  decide,  as  the  defen- 
dants stand  upon  their  strict  rights,  althoogh  the 
assistance  rendered  by  the  plaintiffs  to  The  Mariposa* s 
passengers  was  generously  given  in  drcumstances  in 
which  one  shipowner  may  reasonably  be  expected  to 
assist  another  and  be  rewarded  for  doing  so. 

The  question  turns  upon  the  contract  under  whibh 
the  passengers  were  being  carried.  As  to  the 
non-liability  of  the  defendants  [the  learned  judge 
read  the  clause  in  the  passengers'  contract  as  set  out 
above,  and  continued : — "]  It  follows  from  this  that 
the  position  in  which  the  passengers  were  placed  by 
the  accident  was  not  a  matter  for  which  the  defen- 
dants could  be  made  liable,  and  therefore  they  were 
not  under  any  obligation  to  forward  the  pasaeogeca 
to  their  destination. 

The  master  gives  the  reason  for  sending  the  passen- 
gers on  in  the  following  passage  from  his  evidence : 
**  Q. — ^Except  to  the  passengers  and  crew  and  to  the 
two  stowaways  was  there  any  value  in  the  services  of 
The  Sardinian  and  The  Austrian  so  far  as  you  were 
concerned  P  A, — ^No.    I  do  not  think  there  vras  any- 
thing extra  done  more  than  any  man  should  do  J^Jring 
peoj^e  away  from  a  shore  like  that.    It  was  no  use 
leaving    them    there.     Q. — What   any    shipaisMtar 
would  do  P    -4.— Yes ;  that  is  what  I  say.      Q. — No 
benefit  to  your  owners  P    A, — ^No ;  not  a  bit  to  my 
owners — not  the  slightest  benefit  at  all.     Q. — ^Why 
did  you  make  these  arrangements  for  the  paaaengers? 
A, — To  ease  my  own  mind  in  the  trouble  I  was  in  at 
the  time  and  the  comfort  of  the  passengers  instead  of 
lettiag  them  stop  on  this  barren  shore  there   in  a 

fishing  village.  Q. — You  considered  your  first  duty f 

A, — Was  to  look  after  the  passengers  and  orew  and 
get  them  away.  Q, — And  it  was  for  them,  yon  wen 
acting  and  mahing  these  arrangements  P  ^. — ^ITee. 
Q. — Did  you  think  your  owners  would  pay  for  these 
passengers  P     A. — ^No.     I  did  not  think    anything 
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•boat  it.  Q, — Or  did  yon  intend  that  they  should  ? 
i.— aU  I  cared  abont :  I  told  my  ohief  stev^ard  to 
huid  all  the  paasenger  tickets  back  to  the  passengers, 
ud  I  calcttiated  that  the  Allan  Line  would  get  the 
mooey  which  The  MaripoM  would  have  had  for  the 
piiMDgera.  It  was  a  very  good  thin^  for  her  coming 
along  and  taking  them,  because  she  had  not  so  many 
hendf  in  the  saloon.  Q. — That  is  what  you  thought  P 
i.— That  i-  what  straok  me  at  the  time.  Q, — You 
did  not  expect  your  owners  would  pay  ?    A, — No, 

I  am  of  opinion  that  the  master,  doing  what  he 
did,  was  acting  for  the  benefit  and  on  account  and  as 
the  agent  for  the  passengers,  and  not  of  the  defen- 
dants.  The  case  of    The  Medina  was  cited  by  the 
I     plaintiSi'  counsel,  but  I  have  been  unable  to  ascer- 
tiin  upon   what  terms    the    pilgrims    were    being 
earned,  and  whether  the  passage-money  was  at  risk 
ud  saved  by  the  services  of  the  salvors.     On  ref er- 
iiDg  to  the  pleadings  in  this  case  I  find  that  the 
I     deteidants  were  ready  and  willing  to  pay  to  the 
'     jimtiA  a  reasonable  amount  for  their  services,  and 
the  pcKnt  discussed  before  me  was  not  raised.     The 
otanrations    of    the    Master  oi    the  Bolls    in  the 
em  of  The  Benpor  are  in  favour   of  the  view  of 
the  kw  which  I  am  constrained  to  adopt.    In  the 
paiiage  in  the    judgment  where    he    says :    **  But 
tben  are  two  circumstances  necessary  in  order  to 
uke  an  agreement  binding  on  an  owner — first,  the 
I    eontzact  must  be   made   under  a   necessity ;    and, 
Koondiy,  it  most  be  made  for  his  benefit.     I  do  not 
;    ^enre  to  say  anything  which  diay  seem  cruel,  but  I 
■iBt  eorpress  a  doubt  whether,  if  an  agreement  is 
Mde  only  for  the  purpose  of  saving  a  master  and  a 
oev,  without  regard  to  any  saving  of  the  property 
of  the  shipowner,  though  it  be  in  a  case  of  necessity, 
7«t,  as  the  subject-matter  is  without  benefit  to  the 
pnpaty  of  the  shipowner,  the  master  has  authority 
to  faiod  the  owner  to  a  money  payment." 

I  hold  that  the  defendants  are  not  liable  on  the 
^Snonent  alleged  to  have  been  made  by  the  master, 
tnd  therefore  I  must  uphold  the  tender. 

Solicitors  for  the  plaintiffs,  Pritchard  &  Sons. 

Solicitors  for  the  defendants,  Stokea  &  Stokes. 


IQoujse  of  iLorl)0. 


ftwnC.A.1 
(EaiJaiid).  / 


Nov.  16. 


Sauwoit  [Pauper)  v.  Salomon  &  Co.  (Limitbd).  (a.) 

^^•'Vuiy — Company  incorporated  for  the  benefit  of  one 
ffrmn  —  Debentures — Statutory  requirements  —  Pre- 
f^tiderance  of  one  shareholder — Companies  Act,  1862 
(15  A  26  Vict.  c.  89),  M.  6,  8. 

^  complying  unih  the  requirements  of  the  Companies 
^^  1862,  any  lawful  business  may  be  converted  into 
^ImiUd  liahilUy  company y  and  it  is  immaterial  that 
«>  9oerwkelmifig  number  of  shares  are  held  by  one 
?•'*»  {the  vendor  to  the  company)^  or  that  debentures 
*»«  itsued  in  pari  payment  of  the  purcJiase^money,  or 
^  tU  object  of  incorporation  was  to  prevent  the  creditors 
*/  tte  company  from  obtaining  more  than  the  statutory 
^Hijf  of  the  shareholders  imposes. 

Ikriuom  of  the  Court  of  Appeal  {Broderip  v.  Salomon, 
«  ir.  R.  612,  [1895]  2  Ch.  323)  reversed. 

'his  was  an    appeal  in  formd  pauperis  by  Aron 

(««)  Beported  by  C.  H.  Gbavton,  Esq.,  Barrister- 
at«Law. 


Salomon  from  an  order  of  the  Court  of  Appeal 
(Lindley,  Lopes,  and  Kay,  L.JJ.),  reported  43  W.  E. 
612,  [1895]  2  Ch.  323,  under  the  name  of  Broderip 
V.  Salomon  &  Co»,  affirming  the  decision  of  Vaughan 
Williams,  J.  There  was  ^o  a  cross-appeal  by  the 
respondents,  Salomon  &  Co.  The  facts  and  the  whole 
course  of  the  proceedings  are  given  in  the  judgments 
of  Lords  Watson  and  Hersohell. 

Cohen,  Q.C.,  Buckley,  Q.C.  (McCall,  Q.G.,  and  Muir 
Mackenzie  with  them),  for  the  appellant. — So  long  as 
the  provisions  of  the  Company  Acts  are  complied  with, 
any  person  may  trade  with  limited  liability.  Vaughan 
Williams,  J.'s,  judgment  involves  (1)  that  the  appel- 
lant employed  the  company  to  carry  on  this  business  ; 
(2)  that  the  company  was  the  agent  of  the  appellant. 
If  seven  subscribers  to  the  memorandum  are  regis- 
terered  as  required  by  the  Act,  the  certificate  is  con- 
clusive of  the  incorporation  of  the  company.  [Lord 
Davby  referred  to  In  re  National  Debenture  Corpora- 
tion, 39  W.  R.  707,  [1891]  2  Cb.  505.]  The  legal 
persona  so  constituted  is  very  different  from  the 
founder :  see  In  re  George  Newman  dh  Co.,  43  W.  B. 
483J1895]  1  Ch.  674,  at  p.  685;  Farrar  v.  Farrars, 
37  W.  B.  196,  40  Ch.  D.  395.  The  corporation  a 
different  thing  from  the  corporators  :  In  re  Ambrose 
Lake  Tin,  &c.,  Co.,  28  W.  R.  783,  14  Ch.  D.  190 ; 
British  Seamless  Paper  Co..  29  W.  R.  690,  17  Ch.  D. 
467.  In  Beg.  v.  Arnaud,  9  Q.  B.  806,  some  of 
the  holders  of  the  British  steamship  were  foreigners, 
still  it  was  an  English  corporation  ;  see  judgment 
of  Denman,  C.  J.  Section  23  of  the  Companies  Act, 
1862,  defines  who  are  members,  and  section  48  is  a 
prohibition  against  carrying  on  business  with  less 
than  seven  members.  The  creditors  gave  credit  to 
the  corporation,  whose  position  and  drcumstanoes 
could  be  ascertained.  [The  question  of  fraud  is  deadt 
with  in  their  lordships'  juilgments.] 

Far  well,  Q.C,  and  Theobald,  for  the  respondents, 
the  limited  company  known  as  Salomon  &  Co. — 
The  corporation  had  no  separate  existence.  The 
agreement  of  the  2nd  of  August  ought  to  be  set 
aside.  The  price  paid  was  exorbitant — the  vendor, 
who  was  in  a  fiduciary  position,  did  not  disclose  that 
he  was  going  to  make  a  profit. 

They  cited  or  referred  to  North- West  Transportation 
Co.  V.  Beatty,  36  W.  R.  647,  12  App.  Cas.  589; 
Erlanger  v.  New  Sombrero  Phosphate  Co.,  27  W.  R. 
65,  3  App.  Cas.  1218;  Farrar  v.  Farrars;  Newbiggin 
V.  Adams,  37  W.  R.  97,  13  App.  Cas.  308. 

The  House  took  time  for  consideration. 

Lord  Halsbuky,  C— The  important  question  in 
this  case,  I  am  not  certain  whether  it  is  not  the  only 
question,  is  whether  the  respondent  company  was  a 
company  at  all;  whether,  in  truth,  that  artificial 
creation  of  the  Legislature  had  been  validly  consti- 
tuted in  this  instance;  and,  in  order  to  determine 
that  question,  it  is  necessary  to  look  at  what  the 
statute  itself  has  required  in  that  respect  (see  section 
6  of  the  Companies  Act,  1862).  I  have  no  right 
to  add  to  the  requirements  of  the  statute,  nor  to 
take  from  the  requirements  thus  enacted.  The  sole 
guide  must  be  the  statute  itself.  Now,  that  there 
were  seven  actual  living  persons  who  held  shares  in 
the  company  has  not  been  doubted.  As  to  the  pro- 
portionate amounts  held  by  each  I  will  deal 
presently;  but  it  is  important  to  observe  that  this 
first  condition  of  the  statute  is  satisfied,  and  it  follows 
as  a  consequence  that  it  would  not  be  competent  to 
any  one,  and  certainly  not  to  these  persons  them- 
selves, to  deny  that  they  were  shareholders.  I  must 
pause  here  to  point  out  that  the  statute  enacts 
nothing  as  to  the  extent  or  degree  of  interest  which. 
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may  he  held  hy  eaoh  of  the  seven,  or  as  to  the  pro- 
portion of  interest  or  influence  possessed  hy  one  or 
the  majority  of  the  shareholders  over  the  others.  One 
share  is  a  sufficient  qualification  for  eaoh  of  the  signa- 
tories. Still  less  is  it  possihle  to  contend  that  the  motive 
of  hecoming  shareholders  or  of  making  others  become 
shareholders  is  a  field  of  inquiry  which  the  statute 
itself  recognizes  as  legitimate.  If  they  are  share- 
holders they  are  shareholders  for  all  purposes,  and, 
even  if  the  statute  was  silent  as  to  the  recognition  of 
trusts,  I  should  be  prepared  to  hold  that  if  six  of 
them  were  the  cestui  que  tmata  of  the  seventh,  what- 
ever might  be  their  rights  inter  ae^  the  statute  would 
have  made  them  shareholders  to  all  intents  and  pur- 

Soses  with  their  respective  riffhts  and  liabilities ;  and 
ealing  with  them  in  their  rdation  to  the  company* 
the  only  relations  which  I  believe  the  law  would 
sanction  would  be  that  they  were  corporators  of  the 
corporate  body.  I  am  simply  here  dealing  with  the 
provisions  of  the  statute,  and  it  seems  to  me  to  be 
essential  to  the  artificial  creation  of  a  company  that 
the  law  should  recognize  only  that  artificial  existence, 
quite  apart  from  the  motives  or  conduct  of  individual 
corporators.  In  saying  this  I  do  not  at  all  mean  to 
suggest  that  if  it  could  be  established  that  this  provi- 
sion of  the  statute  to  which  I  am  adverting  had  not 
been  complied  with,  you  could  not  go  behind  the 
certificate  of  incorporation  to  show  that  a  fraud  had 
been  committed  upon  the  officer  intrusted  with  the 
duty  of  giving  the  certificate,  and  that  by  some  pro- 
ceeding in  the  nature  of  scire  facias  you  could  not 
prove  the  fact  that  the  company  had  no  real  leg^ 
existence.  But  short  of  such  proof,  it  seems  to  me 
impossible  to  dispute  that  once  the  company  is 
l^g^y  incorporated,  it  must  be  treated  like  any  other 
independent  person  with  its  rights  and  liabilities 
appropriate  to  itself,  and  that  the  motives  of  those 
who  took  part  in  the  promotion  of  the  company  are 
absolutely  irrelevant  in  discussing  what  those  rights 
and  liabilities  are. 

I  will,  for  the  sake  of  argument,  assume  the  propo- 
sition that  the  Court  of  Appeal  lays  down,  that  the 
formation  of  the  company  was  a  mere  scheme  to 
enable  Salomon  to  carry  on  business  in  the  name  of 
the  company.  I  am  wholly  unable  to  follow  the 
proposition  that  this  was  contrary  to  the  true  intent 
and  meaning  of  the  Companies  Act.  I  can  only  fiad 
the  true  intent  and  meaning  of  the  Act  from  the  Act 
itself,  and  the  Act  appears  to  me  to  give  a  company  a 
legal  existence  with,  as  I  have  said,  rights  and 
liabilities  of  its  own,  whatever  may  have  beeu  the 
ideas  or  schemes  of  those  who  brought  it  into  exist- 
ence. I  observe  that  Vaughan  Williams,  J.,  held 
that  the  business  was  that  of  Saloiuon  and  of  no  one  else, 
and  that  he  chose  to  employ  as  agent  a  limited  com- 
pany ;  and  that  learned  judge  proceeded  to  argue  that 
Salomon  was  employing  that  limited  company  as  agent, 
and  that  he  was  bound  to  indemnify  that  agent—  the 
company.  I  confess  it  seems  to  me  that  that  very  learned 
judge  becomes  involved  by  this  argument  iu  a  very 
singular  contradiction.  Either  the  limited  company 
was  a  legal  entity  or  it  was  not.  If  it  was,  the  business 
belonged  to  it  and  not  to  SdJomon.  If  it  was  not, 
there  was  no  person  and  no  thing  to  be  an  agent  at  all ; 
and  it  is  impossible  to  say  at  the  same  time  that 
there  is  and  there  is  not,  a  company.  Lindley,  L.J., 
on  the  other  hand,  affirms  thac  there  were  seven 
members  of  the  company,  but,  he  says,  it  is  manifest 
that  six  of  them  were  members  simply  in  order  to 
enable  the  seventh  himself  to  carry  on  business  with 
limited  liability,  and  that  the  object  of  the  whole 
arrangement  was  to  do  the  very  thing  which  the 
Legislature  intended  not  to  be  done.  It  is  obviously 
necessary  to  inquire  where  is  that  intention  of  the 
Legislature  manifested  in  the  statute?    Even  if  wo 


were  at  liberty  to  insert  words  to  manifest  that  inten- 
tion I  should  have  great  difficulty  in  asoertaiaing 
what  the  exact  intention  thus  imputed  to  the  Legis- 
lature is  or  was.     In  this  particular  case  it  is  the  mem- 
bers of  one  family  that  represent  all  the  shares ;  bat 
if  the  supposed  intention  is  not  limited  to  so  narrow 
a  proposition    as    this,    that    the    seven    members 
must   not   be    members    of    one    family,    to   what 
extent  may  influence  or   authority    or    intentional 
purchase  of  a  majority  amonp^  the  shareholders  be 
carried  so  as  to  bring  it  within  the  supposed  pro- 
hibition ?     It  is,  of  course,  easy  to  say  that  it  was 
contrary  to  the  intention  of  the  Legislature— -a  pro- 
position which,  by  reason  of  its  generality,  it  is  diffi- 
cult to  bring  to  the  test ;  but  when  one  seeks  to  pat 
as  an  affirmative  proposition  what  the  thing  is  which 
the  Legislature  has  prohibited,  there  is,  as  it  appears 
to  me,  an  insuperable  difficulty  in  the  way  of  those 
who  seek  to  insert  by  construction  such  a  prohibition 
into  the  statute.    As  one  mode  of  testing  the  propo- 
sition it  would  be  pertineiit  to  ask  whether  two  or 
three,  or,  indeed,  all  seven,  may  constitute  the  whole 
of  l^e  shareholders.    Whether  they  must  be  all  inde- 
pendent of  each  other  in  the  sense  pf  each  having  an 
mdependent  beneflcial  interest — and  this  is  a  ques- 
tion that  cannot  be  answered  by  the  reply  that  it  is  a 
matter  of  degree.     If  the  Legislature  intended  to 
prohibit  something,  it  ought  to  specify  what  that 
something  is.     All  it  has  said  is  that  one  share  is 
sufficient  to    constitute  a    shareholder,  though  the 
shares  may  be  100,000  in  number.      I  am  unable  to 
get  from  the  statute  itself  the  limitation  that  that 
^areholder  must  be  an  independent  and  benefici- 
ally   interested    person.      I    find    all    through    the 
judgment  of  the  Court  of  Appeal  a  repetition  of 
the  same  proposition  to  which  I  have  alreaay  adverted 
— that  the  business  was  the  business  of  Salomon,  and 
that  the  company  is  variously  described  as  a  myth 
and  a  fiction.    Lopes,  L.  J.,  says :  **  The  Act  oontem- 
plated  the   incorporation  of  seven  independent  bojta 
fide^  members,  who  had  a  mind  and  a  will  of  their 
own,  and  were  not  the  mere  puppets  of  an  individual 
who,  adopting  the  machinery  of  the  Act,  carried  on 
his  old  business  in  the  same  way  as  before,  when  he 
was  a  sole  trader.**    The  words  *'  seven  independent 
bond  fide  members  with  a  mind  and  will  of  their  own 
and  not  the  puppets  of  an  individual "  are  by  oon- 
struction  to  be  read  into  the  Act.     Lopes,  Li.«r.,  also 
said  that  the   company  was  a  mere  rwminiB  urnbra, 
Kay,   L.J.,   says:    **The  statutes  were  intended  to 
allow  seven  or  more  persons  bond  fide  associated   for 
the  purpose  of  trade  to  limit  their  liability    under 
certain  conditions  and  to  become  a  corporation.     IBut 
they  were  not  intended  to  legalize  a  pretended  asso- 
ciation for  the  purpose  of  enabling  an  individaal  to 
carry  on  his  own  busiuess  with  limited  liability  in  the 
name  of  a  joint-stock  company."    The  learned  jadgei 
appear  to  me  not  to  have  been  absolutely  certain  in 
their  own  uiinds  whether  to  treat  the  company  as  a 
real  thing  or  not.     If  it  was  a  real  thin^,  if   it    had  a 
legal  existence,  and  if,  consequently,  thelaw  ttttri\>nted 
to  it  certain  rights  and  liabilities  in  its  oonstitntion  as 
a  company,  it  appears  to  me  to  follow  as  a    conse- 
quence, that  it  is  impossible  to  deny  the  "v^aJidity  of 
the  transactions  into  which  it  has  entered.     Vang  ban 
Williams,  J.,  appears  to  me  to  have  disposed  of  the 
argument  that  the  company,  which  for  this  purpose 
he  assumed  to  be  a  legal  entity,  was  defr&iided  into 
the  purchaeie   of  Arou  Salomon's  business,    l>ecaasB, 
assuming  that  the  price  pai  d  for  the  business  ivas  an 
exorbitant  one,  as  to  which  I  am  myself  not  satisfied, 
but,  assuming  that  it  was,  the  learned  jud^^   most 
cogently  observes  that  when  all  the  shareliolders  are 
p^eotly  cognizant  of  the  conditions  under  Trbich.  Ihs 
company  is  formed  and  the  conditions  of    the  pur* 
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(hiKt  it  IB  impoanble  to  oontend  that  the  company  is 
bang  defruided. 
I        TSb  proposition  laid   down   in  Erlanger  y.  New 
Smimo  PhotphaU   Co, — I  quote  the  head-note  in 
I      tlWLtw  Beporto  "   (3  App.  Cas.   1218)^i8  that, 
'      "Fenonsvho  porohase  property  and  then  create  a 
compiiiy  to  porchaae  from  them  the  property  they 
poMH,  itand  in  a  fiduciary  position  towards  that 
I      empuj,  and  must  faithfully  state  to  the  company 
tbe  futo  vhioh  apply  to  the  property,  and  would 
inlliunoe  the  company  in  deciding  on  the  reasonable- 
sen  o{  aoqoiring  it."    But  if  every  member  of  the 
oomptay,  every  shareholder,  knows  exactly  what  is 
the  true  state  of  the  facts,  which  for  this  purpose 
most  be   assumed  to  be  the  case  here,   ^ughan 
WilHsms,  J.'s,  oondusion  seems  to  me  to  be  inevitable 
-tkst  DO  esse  of  fraud  upon  the  company  could  here 
beciksblislied.    If  there  was  no  fraud  and  no  agency, 
ndif  the  company  was  a  real  one  and  not  a  fiction 
orsBjth,  every  one  of  the  grounds  upon  which  it  is 
mriit  to  sapport  the  judgment  is  disposed  of.    The 
trafli  IB  that  the  learned  judges  have  never  allowed  in 
timr  own  minds  the  proposition  that  the  company 
hiB  a  rod  existence.    They  have  been  struck  by  what 
tWf  hafe  oonaidered  the  inexpediency  of  permitting 
one  man  to  be,  in  influence  and  authority,  the  whole 
ttmpaay,  and  assuming  that  such  a  thing  could  not 
han  besD  intended  by  the  Legislature,  they  have 
mgbt  various  grounds  ujpon  which  they  might  insert 
Bto  tbe  Act  some  prohibition  of  such  a  result.    I  say, 
with  the  utmost  deference  to  the  learned  judges,  that 
ve  have  nothing  to  do  with  the  question,  whether 
■Kharesoltbe  right  or  wrong,  politic  or  impolitic, 
a  ibk  company  has  been  duly  constituted  by  law. 
^hatsfer  may  be  the  motives  of  those  who  constitute 
it,  I  must  decline  to  insert  into  the  Act  of  Parlia- 
MBt,  Hmitatioiis  which  are  not  to  be  found  there. 

I  hafe  dealt  with  this  matter  upon  the  narrow 
^Tpothsiis  propoonded  by  the  learned  judges  below, 
Wt  itis,  I  thiu,  only  justice  to  the  appellant  to  say 
that  I  see  nothing  whatever  to  justify  tne  imputations 
*Ueh  are  implied  in  some  of  the  observations  made 
^BMre  than  one  of  the  learned  judges.  The  appel- 
ant, in  my  opinion,  is  not  shown  to  have  done,  or  to 
baveiotendea  to  do,  anything  dishonest  or  unworthy ; 
Wt  to  have  suffered  a  great  misfortune  without  any 
Wof  his  own. 

The  result  is  that  I  move  your  lordships  tbat  the 
]«lgDient  appealed  from  be  reversed,  but  as  this  is  a 
l*aper  case  I  regret  to  say  it  can  ooly  be  with  such 
nato  IB  this  House  as  are  appropriate  to  that  oon- 
itan  of  things,  and  that  this  appe^  be  dismissed 
■ith  costs  to  the  same  extent. 

Lord  Watsok. — ^This  appeal  raises  some  questions 
rfptartical  importance,  depending  upon  theconstruc- 
tioa  of  the  ComiMuiiee  Acts,  which  do  not  appear  to 
^  been  settled  by  previous  decisions.  As  I  am  not 
IfBparedto  acoept  without  reservation  all  the  condu- 
■(■a  of  fact  which  found  favour  with  the  courts 
Mow,  I  shall,  before  adverting  to  the  law,  state  what 
leoweivB  to  be  the  material  £cts  estabUshed  by  the 
**iteee  before  ns. 

Ihe  sppttlant,  Aron  Salomon,  for  many  years 
^oM  CO  boainees,  on  his  own  account,  as  a  leather 
^^vhant  and  wholesale  boot  manufacturer.  With 
^  design  of  transferring  his  business  to  a  joint- 
^o&  company,  which  was  to  consist  exclusively  of 
^^•ilf  and  members  of  his  own  family,  he,  on  the 
3^  of  July,  1892,  entered  into  a  preliminary  agree- 
■Mt  with  one  Adolph  Anholt,  as  trtistee  for  the  future 
wpauy,  settling  the  terms  upon  which  the  transfer 
«ai  to  be  made  by  him,  one  of  its  conditions  being 
ftat,  in  part  payment,  he  was  to  receive  £10,000  in 
^bfstai«s  of  the   oompany.      A  mQSU>randum  of 


association  was  then  executed  by  the  appellant,  his 
wife,  a  daughter,  aud  four  sons,  each  01  them  sub- 
scribing for  one  share,  in  which  the  leading  object 
for  which  the  company  was  formed  was  stated  to  be 
the  adoption  ana  carrying  into  effect,  with  such 
modifications  (if  any)  as  might  be  agreed  on,  of  the 
provisional  agreement  of  the  20th  of  July.  The 
memorandum  was  registered  on  the  28th,  of  July, 
1892;  and  the  effect  of  registration,  if  otherwise 
valid,  was  to  incorporate  the  company,  under  the 
name  of  "  Aron  Salomon  &  Go.  (Limited),"  with  lia- 
bility limited  by  shares,  and  having  a  nominal  capital 
of  £40,000  divided  into  40,000  shares  of  £1  each. 
The  company  adopted  the  agreement  of  the  20th  of 
July,  subject  to  certain  modifications  which  are  not 
material ;  and  an  agreement  to  that  effect  was  exe- 
cuted between  them  and  the  appellant  on  the  2nd  of 
August,  1892.  Within  a  month  or  two  after  that 
date  the  whole  stipulations  of  the  agreement  were 
fulfilled  by  both  parties.  In  the  terms  thereof,  100 
debentures,  for  £100  each,  were  issued  to  the  appel- 
lant, who,  upon  the  security  of  these  documents, 
obtained  an  advance  of  £5,000  from  Edmund 
Broderip.  In  February,  1893,  the  original  debentures 
were  returned  to  the  oompany  and  cancelled ;  and  in 
lieu  thereof,  with  the  consent  of  the  appellant  as 
beneficial  owner,  fresh  debentures  to  the  same 
amount  were  issued  to  Mr.  Broderip,  in  order  to 
secure  the  repayment  of  his  loan,  with  interest  at  8 
per  cent.  In  September,  1892,  the  appellant  applied 
for  and  obtained  an  allotment  of  20,000  shares ;  and 
from  that  date  until  an  order  was  made  for  its  com- 
pulsory liquidation,  the  share  register  of  the  company 
remained  unaltered,  20,001  shares  being  held  by  the 
appellant,  and  six  shares  by  his  wife  and  family.  It 
was  all  along  the  intention  of  these  persons  to  retain 
the  business  in  their  own  hands,  and  not  to  permit 
any  outsider  to  acquire  an  interest  in  it.  Default 
having  been  made  in  the  payment  of  int  erest  upon 
his  debentures,  Mr.  Broderip,  in  September,  1893, 
instituted  an  action  in  order  to  enforce  his  security 
against  the  assets  of  the  company.  Thereafter  a 
liquidation  order  was  made,  and  a  liquidator  ap  - 
pointed,  at  the  instance  of  unsecured  creditors  of  the 
company.  It  has  now  been  ascertained  that,  if  the 
amount  realized  from  the  assets  of  the  company  were, 
in  the  first  place,  applied  in  extiuotion  of  Mr. 
Broderip's  debt  and  interest,  there  would  remain  a 
balance  of  about  £1,055,  which  is  claimed  by  the 
appellant  as  beneficial  owner  of  the  debentures. 
In  the  event  of  his  claim  being  sustained  there  will 
be  no  funds  left  for  payment  of  the  unsecured  creditors, 
whose  debts  amount  to  £7,733  8s.  6d. 

The  liquidator  lodged  a  defence,  in  name  of  the 
company,  to  the  debenture  suit,  in  which  he  counter- 
claimed  against  the  appellant  (1)  to  have  the  agree- 
ments of  the  20th  of  July  and  the  2nd  of  August, 
1892,  rescinded ;  (2)  to  have  the  debentures  already 
mentioned  delivered  up  and  cancelled  ;  (3)  resti- 
tution of  all  sums  paid  by  the  oompany  to  the 
appellant  under  the  agreements ;  and  (4)  a  lien 
for  these  sums  upon  the  business  and  assets.  The 
averments  made  in  support  of  these  claims  were 
to  the  effect  that  the  price  paid  by  the  company 
exceeded  the  real  value  of  the  business  and  assets  by 
upwards  of  £8,200 ;  that  the  arrangements  made  by 
the  appellant  for  the  formation  of  the  company  wero 
a  fraua  upon  the  creditors  of  the  oompany ;  that  no 
board  of  directors  of  the  company  were  ever  appointed ; 
and  that,  in  any  case,  such  board  consisted  entirely 
of  the  appellant,  and  there  never  was  an  independent 
board. 

The  case  was  tried  before  Yaughan  Williams,  J., 
when  the  liquidator  was  examined  as  a  witness  on 
behalf  of  the  oompany,  whilst  evidence  was  given  for 
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the  appellant  by  himself  and  by  his  son,  Emanuel 
Salomon,  one  of  the  members  of  the  company,  who 
had  been  employed  in  the  business  for  neany  twenty 
years.    The  evidence  shows  that  before  its  transfer  to 
the  new  company  the  business  had  been  prosperous, 
and  had  yielded  to  the  appellant  annual  profits  suffi- 
cient to  maintain  himself  and  family  and  to  add  to  his 
capital.    It  also  shows  that  at  the  date  of  transfer 
the  business  was  perfectly  solvent.    The  liquidator, 
whose  testimony  was  chiefly  directed  toward  proving 
that  the  price  paid  by  the  company  was  excessive, 
admitted  on  cross-examination  that  the  business  when 
transferred  to  the  oompany  was  in  a  sound  condition, 
and  that  there  was  a  substantial  surplus.   No  evidence 
was  led  tending  to  support  the  allegation  that  no 
board  of  directors  was  ever  appointed  or  that  the 
board  consisted  entirely  of  the  appellant.    The  non- 
success  and  ultimate  insolvency  of  the  business,  after 
it  came  into  the  hands  of  the  company,  was  attributed 
by  the  witness   Emanuel   Salomon   to  a  succession 
of   strikes  in  the  boot  trade,   and    there  is  not   a 
tittle  of  evidence  tending  to  modify  or  contradict 
his  statement.      I  think  it  also  appears  from    the 
evidence  that  all  the  members  of  the  company  were 
fully  cognizant  of  the  terms  of  the  agreements  of 
the  20th  of  July  and  the  2ud  of  August,  1892,  and 
that  they  were  willing  to  accept  and  did  accept  these 
terms.       At  the  close  of    the    argument  Vaughan 
Williams,  J.,  announced  that  he  was  not  prepared  to 
grant  the  relief  craved  by  the  company.     He  at  the 
same  time  suggested  that  a  different  remedy  might  be 
open  to  the  company,  and,  on  the  motion  of  their 
counsel,  he  allowed  the  oounter-daim  to  be  amended. 
In  conformity  with  the  suggestion  thus  made  by  the 
bench,  a  new  and  alternative  claim  was  added  for  (1) 
a  declaration  that  the  appellant  is  liable  to  indemnify 
the  company  against  the  whole  of  their  unsecured 
debts ;  (2)  judgment  against  him  for  £7,733  8s.  3d., 
being  the  amount  of  these  debts ;  and  (3)  a  lien  for 
that  amoimt  upon  all  sums  which  might  be  payable 
to  the  appellant  by  the  company,  in  respect  of  his 
debentures   or  otherwise,   until  the    judgment  was 
satisfied.     There  was  also  added    averments  to  the 
effect  that  the  company  was  formed  by  the  appellant 
and  that  the  debentures  for  £10,000  were  issued  in 
order  that  he  might  carry  on  the  business  and  take 
all  the  profits  without  risk  to  himselE,  and  idso  that 
the  company  was  the  **  mere  nominee  and  agent "  of 
the  appellant.    The  allegations  of  the  company,  in  so 
far  as  they  have  any  relation  to  the  amended  claim, 
their  pith    oonsistmg  in  the    averments    made    on 
amendment,  were  meant  to  convey  a  charge  of  fraud, 
and  it  is  unfortunate  that  they  are  framed  in  such 
loose  and  general  terms.     A  relevant  charge  of  fraud 
ought  to  disclose  the  specific  facts  necesjiitating  the 
inference  that  a  fraud  was  perpetrated  upon   some 
person  specified.     Whether  it  was  a  fraud  upon  the 
company  and  its  members  or  upon  persons  who  had 
dealings  with  the  company  is  not  indicated,  although 
therA  may  be  very  different  considerations  applicable 
to  those  two  cases.     The  res  geatce  which  might  imply 
that  it  was  the  appellant  and  not  the  company  who 
actually  carried  on  its  business  are  not  set  forth. 
Any  person  who  holds  a  preponderating  share  in  the 
stock  of  a  limited  company  has  necessarily  the  inten- 
tion of  taking  the  lion's  share  of  its  profits,  without 
any  risk  beyond  loss  of  the  money  which  he  has  paid 
for  or  is  liable  to  pay  upon  his  shares,  and  the  fact 
of  his   acquiring   and   holding    debentures    secured 
upon  the  assets  of   the  company  does  not  diminish 
the    risk  of    that  loss.       What   is    meant    by    the 
assertion  that  the  company  '<  was  the  mere  nominee  or 
agent"  of  the  appellant  I  cannot  gather  from  the 
record,    and    I    am    not    sure    that    I    understand 
precisely  in  what  sense  it  was  interpreted  by  the 


learned  judges  whose  decisions  we  have  to  consider. 
No  additional  proof  was  led  after  the  amendment  of 
the  counter-claim.  The  oral  testimony  has  very  little, 
if  any,  bearing  upon  the  second  claim;  and  anv 
material  facts  relating  to  the  fraudulent  objects  whidi 
the  appellant  is  said  to  have  had  in  view,  and  the 
position  of  the  company  as  his  nominee  or  agent, 
must  be  a  mere  matter  of  inference  derived  from  the 
agreements  of  the  20th  of  July  and  the  2nd  of 
August,  1892,  the  memorandum  and  articles  of 
association,  and  the  minute-book  of  the  company. 

On  re-hearing  the  case  Vaughan  Williams,  J. ,  without 
disposing  of  the  original  claim,  gave  the  company  a 
decree  of  indemnity  in  terms  of  thdr  amended  cUum« 
I  do  not  profess  my  ability  to  follow  accorately  the 
whole  chain  of  reasoning  by  which  the  learned  judge 
arrived  at  that  conclusion,  but  he  appears  to  have 
proceeded  mainly  upon  the  ground  that  the  appellant 
was  in  truth  the  company,  the  other  members  being 
either  his  trustees  or  mere  **  dummies,"  and  conse- 
quently that  the  appellant  carried  on  what  was  truly  his 
own  business  undercover  of  the  name  of  the  company, 
which  was  nothing  more  than  an  cUiaa  for  Aron 
Salomon. 

On  appeal  from  his  decision,  the  Court  of  Appeal 
made  an  order  finding  it  unnecessary  to  deal  with  the 
original  claim,  and  dismissing  the  appeal  in  sj  far  as 
it  related  to  the  amended  claim.      The  ratio  upon 
which  that  proceeded  was  embodied  in  the  order. 
The  opinions  delivered  by  the  lords  justices  are  strictly 
in  keeping  with  the  reasons  assigned  in  their  order. 
Lindley,  L.J.,  after  observing  "  that  the  incorporation 
of  the  company  cannot  be  disputed, "  refers  to  tha 
scheme  for  the  formation  of  the  company,  and  says 
([1895]    2    Ch.  337),     <'the    object   of    the    whole 
arrangement  is  to  do  the  very  thing  which  the  Ijeg;is- 
lature  intended  not  to  be  done  " ;    and  he  adds  that 
*'  Mr.   Salomon's    sdieme   is    a    device   to    defraud 
creditors."    Assuming  that  the  company   was    well 
incorporated  in  terms  of  the  Act  of  1862,  an  assump- 
tion upon  which  the  decisions  appealed  from  appear 
to  me    to    throw   considerable    doubt,    I   think    it 
expedient,  before  considering  the   amended    olalui« 
to  deal  with  the  original  claim  for  rescission,  which 
was    strongly    pressed    upon    us    by    counsel     for 
the  company,  under  their  cross-appeal.    Upon  that 
branch  of  the  case  there  does  not  appear  to  me  to  be 
much  room  for  doubt.     With  this  exception,  that  the 
word  **  exorbitant"  appears  to  me  to  be  too   strong^ 
an  epithet,  I  entirely  agree  with  Vaughan  Willianns, 
J.,  when  he  says,  *'I  do  not  think  that  whcm  you 
have  a  private  company,  and  all  the  shareholders  in 
the  company  are  perfectly  cognizant  of  the  conditions 
under  which  the  company  is  formed,  and  the  ooxkdi- 
tions  of  the  purchase  by   the    company,  you    oan 
possibly  say  that  purchasing  at  an  exorbitant  priee 
(and  I  have  no  doubt  whatever  that  the  purchase 
here  was  at  an  exorbitant  price)  is  a  fraud  upon  those 
shareholders  or  upon  the  company."    The    learned 
judge  goes  on  to  say  that  the  circumstancee   mi^ht 
have  amounted  to  fraud  if  there  had  been  an    inten- 
tion on  the  part  of  the  original  shareholders    "to 
allot    further  shares    at    a    later  period    to     fntme 
allottees.'*    Upon  that  point  I  do  not  find  it  neoeaaary 
to  express  any  opinion ;  because  it  is  not  r&iaed  \>y 
the  facts  of  the  case,  and,  in  any  view,  these  oon- 
siderations  are  of  no  relevancy  in  a  question   a«  to 
rescission  between  the  company  and  the  appellant. 
Counsel  for  the  respondents  argued  that  the    Agree- 
ment of  the  2nd  of  August  ought  to  be  se^   aside, 
upon  the  principle  followed  by  this  House  in   ^v-^csnoer 
V.   New  Somhrtro  Phosphaie  Go,   {Limited),      In  that 
case  the  vendor,  who  got  up  the  company,  'vritli  tlie 
view  of  selling  his  adventure  to  it,  attracted  sli&re- 
holders  by  a  prospectus  which  was  essentially   f  &lse 
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The  directors,  who  were  virfcually  his  nominees,  pur- 
ehaaed  from  him  without  being  aware  of  the  real 
iictB;  and  on  their  assurance  that,  in  so  far  as  they 
knew,  all  was  right,  the  shareholders  sanctioned  the 
tnpsaction.  The  fraud  by  which  the  company  and 
its  shareholders  had  been  misled  was  directly  traceable 
totbe?endor;  and  the  transaction  was  set  aside  at 
&e  instance  of  the  b'quidator,  the  Lord  Chancellor 
(Earl  Cairns)  expressing  a  doubt  whether,  even  in 
those  cinmmstanoes,  the  remedy  was  not  too  late, 
after  a  liquidation  order.  But  in  the  present  case 
the  agreement  of  the  20th  of  July  was,  in  the  full 
knowlerlge  of  the  facts,  approved  and  adopted 
by  the  company  itself,  if  there  was  a  company, 
and  by  all  the  shareholders  who  ever  were  or 
were  likely  to  be  members  of  the  company.  In 
my  opinion,  therefore,  Erlanger  v.  New  Sombrero 
Phctphate  Co,  has  no  application,  and  the  original 
claim  of  the  liquidator  is  not  maLntaiDable. 

The  Court  of  Appeal,  in  disposing  of  the  amended 
claim,  have  expressly  found  that  the  formation  of  the 
company,  witn  limited  liability,  and  the  issue  of 
£10,000  worth  of  its  debentures  to  the  appellant, 
were  "  contrary  to  the  true  intent  and  meaning  of  the 
Companies  Act,  1862."  I  have  had  great  difficulty  in 
endeavouring  to  interpret  that  finding.  I  am  unable 
to  comprehend  how  a  company,  which  has  been 
formed  contrary  to  the  true  intent  and  meaning  of  a 
statute,  and  (in  the  language  of  Lindley,  L.J.;  does 
the  very  thing  which  the  Legislature  intended  not  to 
be  done,  can  yet  be  held  to  have  been  legally  incor- 
porated in  terms  of  the  statute.  **  Intention  of  the 
ugialature  "  is  a  common,  but  very  slippery  phrase, 
which,  popularly  understood,  may  signify  anything 
from  intention  embodied  in  positive  enactment  to 
ipeoolative  opinion  as  to  what  the  Legislature 
probably  would  have  meant,  although  there  has  been 
an  omission  to  enact  it.  In  a  court  of  law  or  equity, 
what  the  Legislature  intended  to  be  done  or  not  to  be 
done  can  only  be  legitimately  ascertained  from  that 
which  it  has  chosen  to  enact,  either  in  express  words 
or  by  reasonable  and  necessary  implication. 
Aooordingly,  if  the  words  '*  intent  and  meaning,*'  as 
they  occur  in  the  finding  of  the  Appeal  Court,  are  used 
in  thebr  proper  legal  sense,  it  follows,  in  my  opinion, 
that  the  company  has  not  been  well  incorporated ; 
that,  there  bemg  no  legal  corporation,  there  can  be 
no  liquidation  under  the  Companies  Acts,  and  that 
the  counter-  claim  preferred  by  its  liquidator  must  fail. 
In  that  case  its  creditors  would  not  be  left  without  a 
runedy,  because  its  members,  as  joint  traders  with- 
out limitation  of  their  liability,  would  be  jointiy  and 
Kveially  responsible  for  the  debts  incurred  by  them 
in  the  name  of  the  company.  The  provisions  of  the 
Act  of  1862  which  seem  to  me  to  have  any  bearing 
OBi  this  XM>int  lie  within  a  very  narrow  compass. 
Section  6  provides  that  **  any  seven  or  more  persons, 
sMOciated  for  a  lawful  purpose  " — such  as  the  manu- 
fMtore  and  sale  of  boots — '*  may,  by  subscribing  their 
sames  to  a  memorandum  of  association  and  other- 
vise  oomplyinff  with  the  provisions  of  the  Act  in 
ntgect  of  regutration,  form  a  company  with  or 
without  limited  liability " ;  and  section  8,  which 
prescribes  the  essentials  of  the  memorandum  in  the 
case  of  a  oompanw  limited  by  shares,  inter  alia,  enacts 
that  "no  subscriber  shall  take  less  than  one  share." 
The  first  of  these  enactments  does  not  require  that 
the  persons  subscribing  shall  not  be  related  to  each 
other,  and  the  second  plainly  imports  that  l^e  hold- 
ing of  a  sinffle  share  affords  a  sufficient  qualification 
for  memberwip ;  and  I  can  find  no  other  rule  laid 
down  or  even  suggested  in  the  Act.  Nor*  does  the 
•tatate,  either  expressly  or  by  implication,  impose 
say  limit  upon  the  number  of  shares  which  a  single 
may  snbsotibe  for  or  take  by  allotment.    At 


the  date  of  registration  all  the  requirements  of  the 
Act  had  been  complied  with ;  and,  as  matters  then 
stood,  there  does  not  appear  to  have  been  any  room 
for  the  pleas  now  advanced  by  the  liquidator.  The 
eompany  was  still  free  to  modify  or  reject  the  agree- 
ment of  the  20th  of  July ;  and  the  fraud  of  which 
the  appellant  has  been  hdd  guilty  by  the  Court  of 
Appeal,  though  it  may  have  existed  in  animo,  had 
not  been  carried  into  execution  by  the  acceptance  of 
the  agreement,  the  issue  of  debentures  to  the 
appeUant  in  terms  of  it,  and  by  his  receiving  an 
allotment  of  20,000  shares  in  the  company. 

I  have  already  intimated  my  opinion  that  the  accept- 
ance of  the  agreement  is  binding  on  the  company ; 
and  neither  that  acceptance,  nor  the  preponderating 
share  of  the  appellant,  nor  his  payment  in  debenturesy 
being  forbidden  by  the  Act,  I  do  not  think  that  any 
one  of  these  thiugs  could  subsequentiy  render  the 
registration  of  the  company  invalid.  But  I  am 
willmg  to  assume  that  proceedings  which  are  per- 
mitted by  the  Act  may  be  so  used  by  the  members  of 
a  limited  company  as  to  constitute  a  fraud  upon 
others,  to  whom  they  in  consequence  incur  personal 
liabifity.  In  this  case  the  &aud  is  found  to  have  been 
committed  by  the  appellant  against  the  creditors  of 
the  company,  but  it  is  clear  that  if  so,  though  he  may 
have  been  its  originator  and  the  only  person  who  took 
benefit  from  it,  he  could  not  have  done  any  one  of 
those  things  which,  taken  together,  are  said  to  con- 
stitute his  fraud  without  the  consent  and  privity  of 
the  other  shareholders.  It  seems  doubtful  whether  a 
liquidator,  as  representing  and  in  the  name  of  the 
company,  can  sue  its  menu>ers  for  redress  against  a 
fraud  which  was  committed  by  the  compauy  itself 
and  by  all  its  shareholders.  However,  I  do  not  think 
it  necessary  to  dwell  upon  that  point,  because  I  am 
not  satisfied  that  the  charge  of  fraud  against  creditors 
has  any  foundation  in  fact.  The  memorandum  of 
association  gave  notice  that  the  main  object  for  which 
the  company  was  formed  was  to  adopt,  and  carry 
into  effect,  with  or  without  modifications,  the  agree- 
ment of  the  20th  of  July,  1892,  in  terms  of  which 
the  debentures  for  £10,000  were  subsequently  given 
to  the  appellant  in  part  payment  of  the  price. 

By  the  articles  of  association — article  62  (e) — the 
directors  were  empowered  to  issue  mortgage  or  other 
debentures  or  bonds  for  any  debts  due,  or  to  become 
due,  to  the  company ;  and  it  is  not  alleged  or  proved 
that  there  was  any  failure  to  comply  with  section  43 
or  the  other  clauses  of  Part  III.  of  the  Act,  which 
relate  to  the  protection  of  creditors.  The  unpaid 
creditors  of  the  company,  whose  unfortunate  position 
has  been  attributed. to  the  fraud  of  the  appellant,  if 
they  had  thought  fit  to  avail  themselves  of  the  means 
of  protecting  their  interests  which  the  Act  provides, 
could  have  informed  themselves  of  the  terms  of  pur- 
chase by  the  company,  of  the  issue  of  debentures  to  the 
appellant,  and  of  the  amount  of  shares  held  by  each 
member.  In  my  opinion  the  statute  ca-^ts  upon  them 
the  duty  of  making  inquiry  in  reg^ard  to  these 
matters.  Whatever  may  be  the  moral  duty  of  a 
limited  company  and  its  shareholders,  when  the  trade 
of  the  company  is  not  thriving,  the  law  does  not  lay 
any  obligation  upon  them  to  warn  those  members  of 
the  public  who  deal  with  them  on  credit  that  they 
run  the  risk  of  not  being  paid.  One  of  the  learned 
judges  asserts,  and  I  see  no  reason  to  question  the 
accuracy  of  his  statement,  that  creditors  never  think 
of  examining  the  register  of  debentures.  But  the 
apathy  of  a  creditor  cannot  justify  an  imputation  of 
fraud  against  a  limited  company  or  its  members,  who 
have  provided  all  the  means  of  information  which  the 
Act  of  1862  requires,  and,  in  my  opinion,  a  creditor 
who  will  not  take  the  trouble  to  use  the  means  which 
this  statute  provides  for  enabling  him  to  protect  him« 
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self  must  bear  the  oonseqaeaoes  of  his  own  negli- 
genoe. 

For  these  reasons  I  have  oome  te  the  oonolusion 
that  the  orders  appealed  from  oaght  to  be  reversed, 
with  costs  to  the  appellant  here  and  in  both  oonrts 
below.  His  costs  in  this  Honse  must,  of  coarse,  be 
taxed  in  accordance  with  the  rule  applicable  to  pauper 
litigants. 

Lord  Hersohell. — By  an  order  of  the  High  Court 
which  was  affirmed  by  the  Court  of  Appeal,  it  was 
declared  that  the  respondent  company,  or  the  Uquida- 
for  of  that  company,  was  entitled  to  be  indemnified 
by  the  appellant  against  the  sum  of  £7,733  Ss.  3d., 
and  it  was  ordered  that  the  respondent  company 
should  recoYcr  that  sum  against  the  appellant. 

On  the  28th  of  July,  1892,  the  respondent  company 
was  incorporated  with  a  capital  of  £40,000,  divided 
into  40,000  shares  of  £1  es/oh.  One  of  the  objects  for 
which  the  company  was  incorporated  was  to  cany 
out  an  agreement,  with  such  modifications  therein  as 
might  be  agreed  to,  of  the  20th  of  July,  1892,  which 
had  been  entered  into  between  the  appellant  and  a 
trustee  for  a  company  intended  to  be  formed  for  the 
acquisition  by  tne  company  of  the  business  then 
carried  on  by  the  appellant.  The  company  was,  in 
fact,  formed  Isrtbe  purpose  of  taking  over  the  appel- 
lant's business  of  leather  merchant  and  boot  manu- 
facturer, which  he  had  carried  on  for  many  years. 
The  business  had  been  a  prosperous  one,  and,  as  the 
learned  judge  who  tried  the  action  found,  was  sol- 
vent at  the  time  when  the  company  was  incorporated. 
The  memorandum  of  association  of  the  company  was 
subscribed  by  the  appellant,  his  wife  and  daughter, 
and  his  four  sons,  each  subscribing  for  one  share. 
The  appellant  afterwards  had  20,000  shares  allotted 
to  him.  For  these  he  paid  £1  per  share  out  of  the 
purchase  money  which,  bv  agreement,  he  was  to 
receive  for  the  transfer  "of  his  business  to  the  com- 
pany. The  co*?)pany  afterwards  became  insolvent, 
and  went  into  liquidation. 

In  an  action  brought  by  a  debenture-holder  on 
behalf  of  himself  and  all  the  other  debenture- 
holders,  including  the  appellant,  the  resjpondent 
company  set  up  by  way  of  counter-claim  that 
the  company  was  formed  by  Aron  Salomon,  and 
the  debentures  were  issued  in  order  that  he  might 
carry  on  the  said  business  and  t^e  all  the  profits 
without  risk  to  himself,  and  that  the  company  was 
the  mere  nominee  and  agent  of  Aron  Salomon,  and  that 
the  company  or  the  liquidator  thereof  was  entitled  to 
be  indemnified  by  Aron  Salomon  against  all  the  debts 
owing  by  the  company  to  creditors  other  than  Aron 
Salomon.  This  ooimter-daim  was  not  in  the  plead- 
ing as  originally  delivered ;  it  was  inserted  hy  way  of 
amendment  at  the  suggestion  of  Yaughan  WiUiaons, 
J.,  before  whom  the  action  came  on  for  trial.  The 
learned  ludge  thought  the  liquidator  entitled  to  the 
relief  asked  for  and  made  the  order  complained  of. 
He  was  of  opinion  that  the  company  was  only  an 
alias  for  Salomon ;  that  the  intention  being  that  he 
should  take  the  profits  without  running  the  risk  of  the 
debts,  the  company  was  merely  an  agent  for  him,  and 
havinff  incurred  liabilities  at  his  instance,  was,  like 
any  other  agent  under  such  oiroumstances,  entitled  to 
be  indemnified  by  him  against  them. 

On  appeal  the  judgment  of  Yaughan  Williams,  J., 
was  affirmed  by  the  Court  of  Appeal,  that  court 
"  being  of  opinion  that  the  formation  of  tiiie  company, 
the  agreement  of  August,  1892,  and  the  issue  of 
debentures  to  Aron  Salomon  pursuant  to  such 
agreement  were  a  mere  scheme  to  enable  him  to 
c<UTy  on  business  in  the  name  of  the  company  with 
limited  liability  and  contrary  to  the  true  intent  and 
meaning  of  the  Companies  Act,  1862,  and  further,  to 


enable  him  to  obtain  a  preference  over  other  creditots 
of  the  company  by  procuring  a  first  charge  on  the 
assets  of  the  company  by  means  of  such  debentures.*' 
The  learned  judges  in  the  Court  of  Appesl  dissentad 
from  the  view  taken  by  Yaughan  Williams,  J.,  that 
the  company  was  to  be  regarded  as  the  agent  of  the 
appellant.     They   considered    the  relation  between 
them  to  be  that  of  trustee  and  cestui  que  trust,  but  tlus 
difference  of  view,  of  course,  did  not  affect  the  con- 
clusion that  the  right  to  the  indemnity  claimed  had 
been  established.    It  is  to  be  observed  that  both 
courts  treated  the  company  as  a  legal  entity  distinot 
from  Salomon  and  the  then  members  who  composed 
it,  and  therefore  as  a  validly-constituted  corporation. 
This  is,  indeed,  necessarily  involved  in  the  judgment 
which  declared  that  the  company  was   entitled   to 
certain  rights  as  against    Salomon.      Under    these 
circumstances  I  am  at  a  loss  to  understand  what  it 
meant  by  saying  that  A.  Salomon  &  Co.  (Limited)  is 
but  an  aiicu  for  A.  Salomon.    It  is  not  another  name 
for  the  same  person ;  the  company  is  ex  htfpothesi  a 
distinct  legal  peraona.    As  litue  am  I  able  to  adopt 
the  view  that  the  company  was  the  agent  of  Salo- 
mon to  carry  on  his  business  for  him.    In  a  popular 
sense  a  company  may  in  every  case  be  said  to  carry 
on  business  for  and  on  behalf  of  its  shareholders,  but 
this  certainly  does  not  in  point  of  law  constitiite  the 
relation   of  principal  and    atfent  between  them    or 
render   the    shareholders  liable   to    indemnify    thB 
company  against  the  debts  which  it  incurs.    Here,  it 
is  true,  Salomon  owned  all  the  shares  except  six,  so 
that  if  the  business  were   profitable  he  would    be 
entitled,  substantially,  to  the  whole  of  the  profits. 

The  other  shareholders,  too,  are  said  to  have  been 
«  dummies,"  the  nominees  of  Salomon.  Bat  when 
once  it  is  conceded  that  they  were  individual  mem- 
bers of  the  company  distinct  from  Salomon,  end 
sufficiently  so  to  bring  into  existence  in  conjonotioa 
with  him  a  validly-constituted  corporation,  I  ens 
unablA  to  see  how  the  facts  to  which  I  have  just 
referred  can  affect  the  legal  position  of  the  company, 
or  give  it  rights  as  against  its  members  whioh  it 
would  not  otherwise  possess.  The  Court  of  Appeal 
based  their  judgment  on  the  proposition  tbat  tbe 
formation  of  the  company,  and  all  that  folio ired  it« 
was  a  mere  scheme  to  enable  the  appellant  to  carry 
on  business  in  the  name  of  the  company,  witb.  liwiit:^ 
liability,  coutrary  to  the  true  intent  and  meaxim|{  oj 
the  Companies  Act,  1862.  The  conclusion  whioh.  theg 
drew  from  this  premiss  was,  that  the  company  wai 
a  trustee  and  Salomon  their  cestui  que  trusL,  1 
cannot  think  that  the  conclusion  follows  even,  if  th< 
premiss  be  sound.  It  seems  to  me  that  the  Ic 
result  would  be  that  the  company  had  not 
validly  constituted,  and  therefore  had  no  le^al 
tence.  But,  apart  from  this,  it  is  neoeaaaxy  t 
examine  the  proposition  on  which  the  ooiurt  hav 
rested  their  judgment,  as  its  effect  woald.  he  tM 
reaching.  Many  industrial  and  banking  oonoems  i 
the  highest  standing  and  credit  have,  in  reoent  yean 
been,  to  use  a  common  expression,  converted  tai 


joint-stock  companies,  and  often  into  what  are   <saIU 
"  private  "  companies,  where  the  whole  of  tlie  ahar 
are  held  by  the  former  partners.    It  appears  to  a 
that  all  these  might  be  pronounced  **aoliemea 
enable  "  them  *'  to  carry  on  business  in  th.e   name 
the  company,  with  limited  liability,"  in  the  'wery  sen 
in  which  those  words  are  used  in  the  judgment  of  tl 
Court  of  Appeal.    The  profits  of  the  concern  oarxii 
on  by  the  company  wul  go  to  the  persona    ^whc 
business  it  was  before  the  transfer,  and  ix&   the  aai 
proportions  as  before,  the  only  dififorence    l>eins  tli 
the  liability  of  those  who  take  the  profits    ^^11 
longer  be  unlimited.    The  very  objector    the  cct 
^tion  of  the  company,  and  the  transfer  -to  i^  of  I 
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,  is  that,  whereas  the  liability  of  the  partners 
for  debts  incurred  was  without  limit,  the  liability  of 
the  members  for  the  debts  incurred  by  the  company 
shall  be  limited.     In  no  other  respect  is  it  intended 
tbat  there  shall  be  any  difference ;    the  conduct  of 
the  bosinees    and    the   division  of   the   profits   are 
intended  to  be  the  same  as  before.    If  the  judgment 
of  the  Court  of  Appeal  be  pushed  to  its  logical  con- 
dnskm  aQ  these  companies  must,  I  think,  be  held  to 
be  trnstees  for  the  partners   who    transferred    the 
bosineflB  to  them,  and  those  partners  must  be  dedUred 
Hsbie,  without  limit,  to  discharge  the  debts  of  the 
company.     For  this  is  the  effect  of  the  judgment  as 
legvds  the  respondent  company.     The  position  of 
the  members  of  a  company  is  just  the  same  whether 
they  are  declared  liable  to  pay  the  debts  incurred  by 
the  oompany,  or  by  way  of  indemnity  to  furnish  the 
oompany  with  the  means  of  paying  them.      I  do  not 
thxn^  the  learned  judges  in  the  court  below  have  con- 
templated the  application  of  their  judgment  to  such 
oases  as  I  have  been  considering,  but  I  can   see  no 
solid  distinction  between  those  cases  and  the  present 
one.    It  is  said  that  the  respondent  company  is  a 
'* one-man"   company,  and   that  in  this  respect  it 
diiSen  from  such  companies  as  those  to  which  I  have 
allnded.    But  it  has  often  happened  that  a  business 
tnnaferred  to  a  joint  stock  oompany  has  been  the 
property  of  three  or  f eur  persons  only,  and  that  the 
other  subscribers  of  the  memorandum  have  been  only 
elerki  or  other  persons  who  possess  little  or  no  interest 
in  the  concern.      I  am  unable  to  see  how  it  can 
be  lawful  for  three  or  four  or  six  persons  to  form  a 
company  for  the  purpose  of  employing  their  capital 
in  trading,  with  the  benefit  of  limited  liability,  and 
not  for  one  person  to  do  so,  provided,  in  each  case, 
the  requirements  of  the  statute  have  been  complied 
vith,  and  the  company  has  been  validly  constituted. 
How  does  it  concern  the  creditor  whether  the  capital 
of  the  company  is  owned  by  seven  persons  in  equal 
shaxes,  with  the  right  to  an  equal  share  of  the  profits, 
or  whether  it  is  almost  entirely  owned  by  one  person 
who  practically  takes  the  whole  of  the  profits  r    The 
creditor  has  notice  that  he  is  dealing  with  a  company 
the  Hafanlity  of  the  members  of  which  is  limited,  and 
the  register  of  shareholders  informs  him  how  the 
shaiBS  are  held,  and  that  they  are  substantially  in 
the  hands  ef  one  person,  if  this  be  the  fact.      The 
ereditors  in  the  present  case  gave  credit  to  and  con- 
tmaUd  with  the  limited  company ;  but  the  effect  of  the 
decision  ia  to  give  them  the  benefit,  as  regards  one 
of  the  shareholders,  of  unlimited  liability. 

I  have  said  that  the  liability  of  persons  carrying  on 
bmiDeBs  can  only  be  limited  provided  the  require- 
SMots  of  the  statute  be  complied  with,  and  tins  leads 
natually  to  the  inquiry.  What  are  those  require- 
nents  ?  The  Court  of  Appeal  has  declared  that  the 
ianaatUm  of  the  respondent  company,  and  the  agree- 
ment to  take  over  the  business  of  the  appellant,  was 
a  adwme  "  oontrary  to  the  true  intent  and  meaning 
of  the  Companies  Act"  I  know  of  no  means  of 
aseertaining^  what  is  the  intf  nt  and  meaning  of  the 
Comnanies  Act  except  by  examining  its  provisions 
and  finding  what  regulations  it  has  imposed  as  a  con- 
ditioDof  trading  with  limited  liability.  The  memor- 
aodnm  most  state  the  amount  of  the  capital  of  the 
oomnaDy  and  the  number  of  shares  into  which  it  is 
£vided,and  no  subscriber  is  to  take  less  than  one 
The  shares  may,  however,  be  of  as  small  a 
▼aloe  as  those  who  form  the  company 
the  statute  prescribes  no  minimtim,  and 
though  there  must  be  seven  shareholders,  it  is  enough 
if  each  of  them  holds  one  share,  however  small  its 
dflBomiDation.  The  Legislature  therefore  clearly 
aaactioDa  a  ecsheme  by  which  all  the  shares,  except 
ia,«r8  owned  by  a  single  individual,  and  these  six 


are  of  a  value  little  more  than  nominal.  It  was  said 
that  in  the  present  case  the  six  shareholders  other 
than  the  appellant  were  mere  dummies,  his  nominees, 
and  held  their  shares  in  trust  for  him.  I  will  assume 
that  this  was  so.  In  my  opinion  it  makes  no  differ- 
ence. The  statute  forbids  the  entry  iu  the  register 
of  any  trust,  and  it  certainly  contains  no  enactment 
that  each  of  the  seven  persons  subscribing  the 
memorandum  must  be  beneficially  entitied  to  the 
share  or  shares  for  which  he  subscribes.  The  persons 
who  subscribe  the  memorandum  or  who  have  agreed 
to  become  members  of  the  company,  and  whose  names 
are  on  the  register,  are  alone  regarded  as,  and  in 
fact  are,  the  shareholders.  They  are  subject  to  all 
the  liability  which  attaches  to  the  holding  of  the 
share.  They  can  be  compelled  to  make  any  pay- 
ment which  the  ownership  of  a  share  involves* 
Whether  they  are  beneficial  owners  or  bare  trus- 
tees is  a  matter  with  which  neither  the  company 
nor  creditors  have  anything  to  do ;  it  concerns  only 
them  and  their  cestuia  que  trtiatent  if  they  have  any. 
If,  then,  in  the  present  case  all  the  requirements  of 
the  statute  were  complied  with,  and  a  company  was 
effectually  constituted,  and  this  is  the  hypothesis  of 
the  judgment  appealed  from,  what  warrant  is  there 
for  saying  that  what  was  done  was  contrary  to  the 
true  intent  and  meaning  of  the  Companies  Act  P  It 
may  be  that  a  company  constituted  like  that  under 
consideration  was  not  in  the  contemplation  of  the 
Legislature  at  tiie  time  when  the  Act  authorizing 
limited  liability  was  passed ;  that,  if  what  is  possible 
under  the  enactments  as  they  stand  had  been  fore- 
seen, a  minimum  sum  would  have  been  fixed  as  the 
least  denomination  of  share  permissible,  and  it  would 
have  been  made  a  condition  that  each  of  the  seven 
persons  should  have  a  substantial  interest  in  the  com- 
pany. But  we  have  to  interpret  the  law,  not  to  make 
it ;  and  it  must  be  remembered  that  no  one  need  trust 
a  limited  liability  company  unless  he  so  please,  and 
that  before  he  does  so  he  can  ascertain,  if  he  so  please, 
what  is  the  capital  of  the  company,  and  how  it  is 
held. 

I  hate  hitherto  made  no  reference  to  the  deben- 
tures which  the  appellant  received  in  part  pay- 
ment of  the  purchase-money  of  the  business  which 
he  transferred  to  the  company.  These  are  referred 
to  in  the  judgment  as  part  of  the  scheme  which  is 
pronounced  contrary  to  the  true  intent  and  mean- 
ing of  the  Companies  Act.  But  if  apart  from  this, 
the  conclusion  that  the  appellant  is  bound  to 
indemnify  the  company  against  its  debts  cannot  be 
sustained,  I  do  not  see  how  the  circumstances  that 
he  received  these  debentures  can  avail  the  respondent 
company.  The  issue  of  debentures  to  the  vendor  of  a 
business  as  part  of  the  price  is  certainly  open  to  great 
abuse,  and  has  often  worked  great  mischief.  It  may 
well  be  that  some  check  should  be  placed  upon  the 
practice,  and  that,  at  all  events,  ample  notice  to  all 
who  may  have  dealings  with  the  company  should  be 
secured.  But  as  the  law  at  present  stands,  there  is 
certainly  nothing  unlawful  m  the  creation  of  such 
debentures.  For  these  reasons  I  have  come  to  the 
conclusion  that  the  appeal  should  be  allowed. 

It  was  contended  on  behalf  ef  the  company  that  the 
agreement  between  them  and  the  appellant  ought,  at 
aU  events,  to  be  set  aside  on  the  ground  of  fraud. 
In  my  opinion  no  such  case  has  been  made  out,  and 
I  do  not  think  the  respondent  company  are  entitled 
to  any  such  relief. 

Lord  Maonaghten. — I  cannot  help  thinking  the 
appeUant,  Aron  Salomon,  has  been  dealt  with  some- 
what hardly  in  this  case. 

Mr.  Salomon,  who  is  now  suing  as  a  pauper,  was  a 
wealthy  man  in  July,  1S92»     He  was  a  boot  aQ4 
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shoe  manufaoturer  trading  on  his  own  sole  account 
under  the  firm  of  *<  A.  Salomon  &  Co.,"  in  High- 
street,  Whitechapel,  where  he  had  extensive  ware- 
houses and  a  large  establishment.  He  had  been  in 
the  trade  over  thirty  years.  He  had  lived  in  the 
same  neighbourhood  all  along,  and  for  many  years 
past  he  had  occupied  the  same  premises.  So  far 
things  had  gone  very  well  with  him.  Beginning  with 
little  or  no  capital  he  had  gradually  built  up  a 
thriving  business,  and  he  was  undoubtedly  in  good 
credit  and  repute.  It  is  impossible  to  say  exactly 
what  the  value  of  the  business  was.  But  there  was  a 
substantial  surplus  of  assets  over  liabilities.  And  it 
seems  to  me  to  be  pretty  clear  that  if  Mr.  Salomon 
had  been  minded  to  dispose  of  his  business  in  the 
market  as  a  going  concern,  he  might  fairly  have 
counted  upon  retiring  with  at  least  £10,000  in  his 
pocket. 

Mr.  Salomon,  however,  did  not  want  to  part  with 
the  business.  He  had  a  wife  and  a  family  consisting 
of  five  sons  and  a  daughter.  Four  of  the  sons  were 
working  with  their  father.  The  eldest,  who  was 
about  thirty  years  of  age,  was  practically  the  mana- 
ger. But  the  sons  were  not  partners.  They  were 
onty  servants.  Not  unnaturally,  perhaps,  they  were 
dissatisfied  with  their  position.  They  kept  pressing 
their  father  to  give  them  a  share  in  the  concern. 
**  They  troubled  me,''  says  Mr.  Salomon,  <'  all  the 
while.''  So  at  length  Mr.  Salomon  did  what  hun- 
dreds of  others  have  done  under  similar  circum- 
stances. He  turned  his  business  into  a  limited  com- 
pany. He  wanted,  he  says,  to  extend  the  business 
and  make  provision  for  his  family.  In  those  words, 
I  think,  he  fairly  describes  the  principal  motives 
which  influenced  his  action.  All  the  usual  formali- 
ties were  gone  through.  All  the  requirements  of  the 
Companies  Act,  1862,  were  duly  observed.  There  was 
a  contract  with  a  trustee  in  the  usual  form  for  the 
sale  of  the  business  to  a  company  about  to  be  formed. 
There  was  a  memorandum  of  association  duly  signed 
and  registered,  stating  that  the  company  was  formed 
to  carry  that  contract  into  effect,  and  fixinf  the 
capital  at  £40,000  in  40,000  shares  of  £1  each,  ^ere 
were  articles  of  association  providing  the  usual 
machinery  for  conducting  the  business.  The  first 
directors  were  to  be  nominated  by  the  majority  of  the 
subscribers  to  the  memorandum  of  association.  The 
directors,  when  appointed,  were  authorized  to  exer- 
cise all  such  powers  of  the  company  as  were  not  by 
statute  or  by  the  articles  requin^  to  be  exercised  in 
general  meeting.  And  there  was  express  power  to 
borrow  on  deb^tures,  with  the  limitation  that  the 
borrowing  was  not  to  exceed  £10,000  without  the 
sanction  of  a  general  meeting. 

The  company  was  intended  from  the  first  to  be  a 
private  company  ;  it  remained  a  private  company  to 
the  end.  No  prospectus  was  issued ;  no  invitation  to 
t^^e  shares  was  ever  addressed  to  the  public. 
*  The  subscribjurs  to  the  memorandum  were  Mr. 
Salomon,  his  wife,  and  five  of  his  children  who  were 
grown  up.  The  subscribers  met  and  appointed  Mr, 
Salomon  and  his  two  elder  sons  directors.  The 
directors  then  proceeded  to  carry  out  the  proposed 
transfer.  By  an  agreement  dated  the  2nd  of  August, 
1892,  the  company  adopted  the  preliminary  con- 
tract, and  in  accordance  with  it  the  business  was 
taken  over  by  the  company  as  from  the  Ist  of  June, 
1892.  The  price  fixed  by  the  contract  was  duly  paid. 
The  price  on  paper  was  extravagant.  It  amounted 
to  over  £39,000,  a  sum  which  represented  the  san- 
guine expectations  of  a  fond  owner  rather  than 
anvthing  that  can  be  called  a  businessUke  or  reason- 
able estimate  of  value.  That,  no  doubt,  is  a 
circumstance  which  at  first  sight  calls  for  observa- 
tion! but  when  the  facts  of  the  case  and  the  position 


of  the  parties  are  considered,  it  is  difficult  to  see 
what  bearing  it  has   on  the  question  before  your 
lordships.     The   purchase- money  was  paid  in  this 
way :  as  money  came  in,   sums  amountmg  in  all  to 
£20,000  were  paid  to  Mr.  Salomon,  and  then  imme- 
diately returned   to  the  company  in  exchange  for 
fully-paid  shares.    The  sum  of  £10,000  was  paid  in 
debentures  for  the  like  amount.    The  balance,  with 
the  exception  of  about  £1,000,  which  Mr.  Salomon 
seems  to  have  received  and  retained,  went  in  the  dis- 
charge of  the  debts  and  liabilities  of  the  business  at 
the  time  of  the  transfer,  which  were  thus  entirely 
wiped   o&    In  the  result,   therefore,   Mr.  Salomon 
received   for    his    business  about    £1,000  in    cash, 
£10,000  in  debentures,  and  half  the  nominal  capital 
of  iLe  company  in  fuUy-pidd  shares  for  what  they 
were  worth.    No  other  shares  were  issued  except  the 
seven  shares  taken  by  the  subscribers  to  the  memo- 
randum, who,  of  course,  knew  all  the  drcnmittanoes, 
and  had  therefore  no  ground  for  complaint  on  the 
score  of  over- valuation. 

The  company  had  a  brief  career ;   it  fell  upon  evil 
days.    Shortly  after  it  was  started  there  seems  to 
have  come  a  period  of  great  depression  in  the  boot 
and  shoe  trade.    There  were  strikes  of  workmen  tcot 
and  in  view  of  that  danger,  contracts  with   pabUo 
bodies,   which  were    the    principal    source    of   Mr. 
Salomon's  profit,  were  split  up  and  divided  between 
different   mrms.      Th^  attempts  made  to  pusli   the 
business  on  behalf  of  the  new  company  crammed  ita 
warehouses    with   unsaleable  stock.      Mr.  Salomon 
seems  to  have  done  what  he  could ;  both  he  and  his 
wife  lent  the  company  money,  and  then  he  g^t  bis 
debentures  cancelled  and  reissued  to  a  Mr.  Broderip, 
who  advanced  him   £5,000,  which  he  immediately 
handed  over  to  the  company  on  loan.    The  temporazy 
relief  only  hastened  ruin.      Mr.   Broderip's   interest 
was  not  paid  when  it   became  due.    He  took  pro- 
ceedings at  once  and  got  a  receiver  appointed.    Then, 
of  course,  came  liquidation  and  a  foiled  sale  of  th« 
company's  assets.    They  realized  enough  to  pay  Mx, 
Broderip,  but  not  enough  to  pay  the  debentures  in 
full,  and  the  unsecured  creditors  were  conseqnently 
left  out  in  the  cold. 

The  order  of  Vaughan  Williams,  J.,  appears  to  nu 
to  be  founded  on  a  misconception  of  the  soope  Bni 
effect  of  the  Companies  Act,  1862.  In  order  to  form 
company  limited  by  shares,  the  Act  requires  (section  ( 
that  a  memorandum  of  association  should  be  sigiie 
by  seven  persons,  who  are  each  to  take  one  sli&re  i 
least.  If  those  conditions  are  complied  witli,  isrhs 
can  it  matter  whether  the  sigpiatories  are  relA^tiona  i 
strangers  P  There  is  nothing  in  the  Act  requiru 
that  the  subscribers  to  the  memorandum  sHoald.  1 
independent  or  unconnected,  or  that  they  stlioi] 
take  a  substantial  interest  in  the  undertakm^, 
that  they  should  have  a  mind  and  will  of  tiiii 
own,  as  one  of  the  learned  lords  justioes  aeea 
to  think,  or  that  there  should  be  anytliixi^  li 
a  balance  of  power  in  the  constitution  of  tlie  oo 
pany.  In  almost  every  company  that  ia  formed  1 
statutory  number  is  eked  out  by  clerks  or  friesi 
who  sign  their  names  at  the  reouest  o£  ttke  p 
motor  or  promoters  without  intending  to  "fcalce  s 
further  part  or  interest  in  the  matter.  ^^beii. 
memorandum  is  duly  signed  and  registered,  tlnoi 
there  is  only  seven  shares  taken,  the  subsoril>ex«  « 
body  corporate,  '*  capable  forthwith,"  bo  i;i%e 
words  of  the  enactment,  <*of  exercisiii^  ^;u 
functions  of  an  incorporated  company.'*  m^oae 
strong  words.  The  company  attains  matnurity  %x 
birth.  There  is  no  period  of  minority ;  no  ixx'bei-wi 
incapacity.  I  cannot  understand  how  ck  "body 
porate,  thus  made  ** capable"  by  statute,  osi^ci.  lo« 
individuality  by  issuing  the  bulk  of  its  cc^pit^l  to 
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penon,  whether  he  be  a  sabsoriber  to  the  memoran- 
anm  or  not.  The  oompany  is  at  law  a  dififerent 
person  altogether  from  the  subscriberB  to  the 
memoiaadum ;  and,  though  it  may  be  that  after 
iocorporation  the  btuiness  is  precisely  the  same  as  it 
waa  before,  and  the  same  persons  are  managers,  and 
the  same  hands  receive  the  profits,  the  company  is  not 
ID  Jaw  the  agent  of  the  subscribers  or  trustee  for 
them.  Nor  are  the  subscribers  as  members  liable,  in 
soy  shape  or  form,  except  to  the  extent  and  in  the 
Buumer  provided  by  the  Act.  That  is,  I  think,  the 
declared  intention  of  the  enactment  If  the  view  of 
the  learned  judge  were  sound,  it  would  follow  that 
so  common  law  partnership  could  register  as  a  com- 
pany limited  by  shares  without  remaining  subject  to 
mlimited  liability. 

Mr.  Salomon  appealed.  But  his  appeal  was  dis- 
missed with  costs,  though  the  appellate  court  did  not 
entirely  accept  the  view  of  the  court  below.  The 
decisian  of  the  Court  of  Appeal  proceeds  on  a 
declaration  •f  opinion  embodied  in  their  order. 

I  must  say  I  have  great  difficulty  in  understanding 
this  declaration.  If  it  only  means  that  Mr.  Salomon 
avaQed  himself  to  the  full  of  the  advantages  offered 
by  the  Act  of  1862,  what  is  there  wrong  iu  that  P 
Lsave  out  the  words  '*  contrary  to  the  true  intent 
and  meaning  of  the  Companies  Act,  1862,''  and  bear 
m  mind  that  *'  the  creditors  of  the  company  "  are  not 
the  creditors  of  Mr.  Salomon,  and  the  declaration  is 
perfectly  innocent :  it  has  no  sting  in  it.  In  an  early 
case  which,  in  some  of  its  aspects,  is  not  unlike  the 
Itreeent,  the  owner  of  a  colliery  (to  quote  the  language 
u(  Qifford,  L.J.,  in  the  Court  of  Appeal)  went  on 
voiking  the  colliery,  not  very  successfully,  and  then 
determined  to  form  a  limited  company  in  order  to 
Avoid  inonrring  further  personal  liability.  ' '  It  was,  *' 
■dds  the  L.J.,  **  the  policy  of  the  Companies  Acts  to 
eoMe  Una  to  be  done.*'  And  so  he  reversed  the 
decision  of  Malins,  V.C.,  who — after  expressing  an 
opinion  that  if  the  laws  of  the  coimtry  sanctioned 
nch  a  proceeding  they  were  '*  in  a  most  lamentable 
stale" — ^had  fixed  the  former  owners  with  liability  for 
the  amount  of  the  fully  paid-up  shares  they  took  in 
exchange  for  their  propelrty  {Baglan  Hall  Colliery  Co., 
18  W.  E.  499,  L.  B.  5  Ch.  346). 

Among  the  principal  reasons  which  induce  persons 
to  form  private  companies,  as  is  stated  very  clearly 
by  Mr.  Falmer  in  his  treatise  on  the  subject,  are  the 
desire  to  avoid  the  risk  of  bankruptcy,  and  the  in- 
creased facility  afforded  for  borrowing  money.  By 
neaos  of  a  private  company,  as  M**.  Pcdmer  observes, 
a  trade  can  oe  carried  on  with  limited  liability,  and 
vithout  exposing  the  persons  interested  in  it,  in  the 
Sfent  of  feulnre,  to  the  harsh  provisions  of  the  bank- 
nptcy  law.  A  company,  too,  can  raise  money  on 
debentures,  which  an  ordinary  trader  cannot  do ;  any 
MDber  of  a  company  acting  in  good  faith  is  as  much 
oititled  to  take  and  hold  the  company^s  debentures 
as  any  outside  creditor.  Every  (^editor  is  entitled 
to  get  and  to  hold  the  best  security  the  law  allows 
Um  to  take. 

I^  however,  the  declaration  of  the  Court  of  Appeal 
means  that  'Mi.  Salomon  acted  fraudulently  or  dis- 
bonestly ,  I  must  say  I  can  find  nothing  in  the  evidence 
to  support  such  an  imputation.  The  purpose  for 
vhich  Mr.  Salomon  and  the  other  subscribers  to  the 
Bemoraodom  were  associated  was  '*  lawful."  The 
iiset  that  Mr.  Salomon  raised  £5,000  debentures  for 
the  eonopany  that  belonged  to  him  seems  to  me  strong 
evidenee  of  his  good  faith  and  of  his  confidence  in 
tibe  edDpany.  The  unsecured  creditors  of  A.  Salomon 
k  Go.  (limited),  may  be  entitled  to  sympathy,  but 
ttey  have  only  themselves  to  blame  for  their  mis- 
I.  They  trusted  the  company,  I  suppose, 
they  had  long  dealt  with  Mr.  Salomon,  and 


he  had  always  paid  his  way ;  but  they  had  fall  notice 
that  they  were  no  longer  dealing  with  an  individual, 
and  they  must  be  taken  to  have  been  cognizant  of  the 
memorandum  and  of  the  articles  of  association.  For 
such  a  catastrophe  as  has  occurred  in  this  case  some 
would  blame  the  law  that  allows  such  a  thing  as  a 
fioating  charge.  But  a  fioating  charge  is  too  con- 
venient a  form  of  security  to  be  lightly  abolished.  I 
have  long  thought,  and  I  believe  some  of  your 
lordships  also  think,  that  the  ordinary  trade  creditors 
of  a  trading  company  ought  to  have  a  preferential 
claim  on  the  assets  in  liquidation  in  respect  of  debts 
incurred  within  a  certain  limited  time  before  the 
winding-up.  But  that  is  not  the  law  at  present. 
Everyl^y  knows  that  when  there  is  a  winding-up 
debenture  holders  generally  step  in  and  sweep  off 
everything.     And  a  great  scandal  it  is. 

It  has  become  the  fashion  to  call  companies  of  this^ 
class  *'  one-man  companies."  That  is  a  taking  nick- " 
name,  but  it  does  not  help  one  much  in  the  way  of 
argument.  If  it  is  intended  to  convey  the  meaning 
that  a  company  which  is  under  the  alisolute  control 
of  one  person  is  not  a  company  legally  incorporated, 
although  the  requirements  of  the  Act  of  1862  may 
have  been  compUed  with,  it  is  inaccurate  and  mis- 
leading ;  if  it  merely  means  that  there  is  a  predomin- 
ant partner  possessing  an  overwhelming  influence 
and  entitled  practically  to  the  whole  of  the  profits, 
there  is  nothing  in  that  that  I  can  see,  contrary  to  the 
true  intention  of  the  Act  of  1862,  or  against  public 
policy,  or  detrimental  to  the  intcorests  of  creditors. 
If  the  shares  are  fully  paid  up  it  cannot  matter 
whether  they  are  in  the  hands  of  one  or  many.  If 
the  shares  are  not  fully  paid  it  is  as  easy  to  guage  the 
solvency  of  an  individual  as  to  estimate  the  financial 
ability  of  a  crowd. 

One  argument  was  addressed  to  your  lordships 
which  ou^t,  perhaps,  to  be  noticed,  although  it  was 
not  the  ground  of  decision  in  either  of  the  courts 
below.  It  was  argued  that  the  agreement  for  the 
transfer  of  the  business  to  the  company  ought  to  be 
set  aside,  because  there  was  no  independent  board  of 
directors,  and  the  property  was  transferred  at  an 
over  value.  There  are,  it  seems  to  mo,  two  answers 
to  that  argument  In  the  first  place,  the  directors 
did  JQst  what  they  were  authorized  to  do  by  the 
memorandum  of  association.  There  was  no  fraud  or 
misrepresentation,  and  there  was  nobody  deceived. 
In  the  second  place,  the  company  have  put  it  out  of 
their  power  to  restore  the  property  which  was  trans- 
ferred to  them.  It  was  said  that  the  assets  were 
sold  by  an  order  made  in  the  presence  of  Mr.  Salomon, 
though  not  with  his  consent,  which  declared  that  the 
sale  was  to  be  without  prejudice  to  the  rights  claimed 
by  the  company  by  their  counter-claim.  I  cannot  see 
what  difference  that  makes.  The  reservation  in  the 
order  seems  to  me  to  be  simply  nugatory. 

I  am  of  opinion  that  the  appeal  ought  to  be  allowed, 
and  the  counter-claim  of  the  company  dismissed  with 
costs,  both  here  and  below. 

Lord  MoBRis  concurred. 

Lord  Dayey. — It  is  possible  and,  I  think,  probable 
that  the  conclusion  to  which  I  feel  constrained  to  come 
in  this  case  may  not  have  been  contemplated  by  the 
Legislature,  and  may  be  due  to  some  defect  in  tie 
machinenr  of  the  Act.  But  after  all,  the  intention 
of  the  Legislature  must  be  collected  from  the 
language  ox  its  enactments,  and  I  do  not  see  my  way 
to  holdm^  that  if  there  are  seven  registered  members, 
the  association  is  not  a  company  formed  in  compli- 
ance with  the  provisions  of  the  Act,  and  capable  of 
carrving  on  busmess  with  limited  liability,— -because 
the  bulk  of  the  shares  are  held  by  some  only,  or  even 
by  one  of  the  members,  and  the  others  are  what  is 
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oalled  "  dommies/'  holding,  it  may  be,  only  one 
share  of  £1  eaoh ;  or  because  there  are  less  than 
seren  persons  who  are  beneficially  entitled  to  the  shares. 
I  think  that  this  result  follows  from  the  absence  of 
any  provision  fixing  a  minimum  nominal  amount  of 
a  i^are,  and  from  the  provision  in  section  8,  that  no 
subscriber  shall  take  less  than  one  share,  and  from 
the  provision  in  section  30,  that  no  notice  of  any  trust 
shall  be  entered  on  the  register.  With  regard  to  the 
latter  provision  it  would,  in  my  opinion,  be  impossible 
to  work  the  machinery  of  the  Act  on  any  other 
principle,  and  to  attempt  to  do  so  would  lead  only  to 
confusion  and  uncertainty.  The  learned  counsel  for 
the  respondents  (wisely,  as  I  think)  did  not  lay  any 
stress  on  the  members,  other  than  the  app^ant, 
being  trustees  for  him  of  th*  ir  shares.  Their  argu- 
ment was  that  they  were  dummies,  and  did  not  hold 
a  substantial  interest  in  the  company — ^that  is,  what  a 

CY  would  say  is  a  substantial  interest.  In  the 
guage  of  some  of  the  judges  in  the  court  below, 
any  jury,  if  asked  the  question,  would  say  the  business 
was  that  of  Aron  Salomon,  and  of  no  one  else. 

It  was  not  argued  in  this  case  that  there  was  no 
association  of  seven  persons  to  be  registered,  and 
the  registration  therefore  effected  nothing,  or  that 
the  so-called  company  was  a  sham,  and  might  be 
disregarded.  And,  mdeed,  it  would  have  been 
difficult  for  the  learned  counsel  for  the  respondents, 
appearing  as  they  did,  at  your  lordships'  hsa  for  the 
company  who  had  been  permitted  to  litigate  in  the 
courts  below  as  actors  (on  their  counter-claim),  to 
contend  that  their  clients  were  non-existent.  I  do  not 
say  that    such    an   argument    oujght  to  or    would 

Srevail ;  I  only  observe  that,  having  regard  to  the 
ecisions,  it  is  not  certain  that  section  18,  making 
the  certificate  of  the  registrar  coo  elusive  evidence 
that  all  the  requisitions  of  the  Act  in  respect  of  regis- 
tration, had  been  complied  with,  would  be  an  answer 
to  it. 

We  start,  then,  with  the  assumption  that  the 
respondents  have  a  corporate  existence  with  power  to 
sue  and  be  sued,  to  incur  debts  and  be  wound  up,  and 
and  to  act  as  agents  or  as  trustees,  and  I  suppose, 
therefore,  to  hold  property.  Both  the  courts  oelow 
have,  however,  held  that  the  appellant  is  liable  to 
indemnify  the  company  against  all  its  debts  and 
liabilities.  Yaughan  Williams,  J.,  held  that  the 
company  was  an  alias  for  the  appellant,  who  carried 
on  his  business  through  the  company  as  his  agent ; 
and  that  he  was  bound  to  indemnify  his  own  agent, 
and  he  arrived  at  this  conclusion  on  the  ground  that 
the  other  members  of  the  company  had  no  substantial 
interest  in  it,  and  the  business  in  substance  was  the 
appellant's.  The  Court  of  Appeal  thought  the  rela- 
tion of  the  company  to  the  appellant  was  that  of 
trustee  to  cestui  que  trusU  The  ground  on  which  the 
learned  judges  seemed  to  have  chiefly  relied  was  that 
it  was  an  attempt  by  an  individual  to  carry  on  his 
business  with  limited  liability,  which  was  forbidden 
by  the  Act  and  unlawful.  I  observe,  in  passing,  that 
notldng  turns  upon  there  being  only  one  person 
interested.  The  argument  would  have  been  jUst  as 
good  if  there  had  been  six  members  holding  the  bulk 
of  the  shares  and  one  member  with  a  very  small 
interest,  say,  one  share.  I  am  at  a  loss  to  see  how 
in  either  view  taken  in  the  courts  below  the  conclu- 
sion follows  from  the  premises,  or  in  what  way  the 
company  became  an  agent  or  trustee  for  the  appel- 
lant, except  in  the  sense  in  which  every  company 
may  loosely  and  inaccurately  be  said  to  be  an  agent 
for  earning  profits  for  its  members  ot  a  trustee  of  its 

Srofits  for  the  members  amongst  whom  they  are  to  be 
ivided.  There  was  certainly  no  express  trust  for  the 
appellant,  and  an  implied  or  constructive  trust  can 
only  be  raised  by  virtue  of  somAs  equity.    I  took  the 


liberty  of  asking  counsel  what  the  equity  was,  but 
got  no  answer.     By  an  alias  is  usually  understood  a 
second  name  for  one  individual ;  but  here,  as  one  of 
your  lordships  has  already  observed,   we  have,   ex 
hypothesi,  a  duly  formed  legal  persona^  with  corporate 
attributes  and  capable  of  incurring  legal  liabilitieB. 
Nor  do  I  think  it  legitimate  to  inquire  whether  the 
interest  of  any  member  is  substantial  when  the  Act 
has  declared  that  no  member  need  hold  more  than  one 
share,  and  has  not  prescribed  any  minimum  amo«mt 
of  a  share.     If,  as  was  said  in  the  Oovat  of  Appeal, 
the  company  was  formed  for  an  unlawful  purpose,  or 
in  order  to  achieve  an  object  not  permitted  by  the 
provisions  of  the  Act,  the  appropriate  remedy,  if  any, 
would  seem  to  be  to  set  aside  the  certificate  of  in- 
corporation, or  to  treat  the  company  as  a  nullity,  or, 
if    the    appellant    has    committed  a  fraud  or  mis- 
demeanour (which  I  do  not  think  he  has),  he  may  be 
proceeded  against  civilly   or    criminally;   bat  how 
either  of    those  states  of  circumstances  creates  the 
relation  of  cestui  que  trust  and  trustee,   or  principal 
and  agent,  between  the  appellant  and  respondents,  is 
not  apparent  to  my  understanding. 

I  am,  therefore,  of  opinion  that  the  order  appealed 
from  cannot  be  supported  on  the  grounds  stated  by  the 
learned  judges.    But  counsel  for  the  respondent  com- 
pany also  relied  on  the  alternative  relief  claimed  by  the 
pleadings,  which  was  quite  open  to  counsel  here — 
namely,  that  thecontract  for  purchase  of  the  appellant's 
business  ought  to  be  set  aside  for  fraud.    The  fraud 
seems  to  consist  in  the  alleg^  exorbitance  of    the 
price  and  the  fact  that  there  was  no  independent 
board  of  directors  with  whom  the  appellant   oonld 
contract.    I  am  of  opinion  that  the  fraud  was  not 
made  out.     I  do  not  think  the  price  of  the  appel- 
lant's business  (which  seems  to  have  been  a  genoine 
one,  and  for  some  time  a  prosperous  business)  waa  so 
excessive  as  to  afford  grounds  for  resoisaon,  cmd  as 
regards  the  cash  portion  of  the  price  it   muflt  be 
observed  than  the  appellant  held  the  bulk  of    the 
shares,  or  (the  respondents  say)  was  the  only  ahaxe* 
holder,  the  extra  money  requiinad  for  the  payn&evit  of 
it  came  from  himself  in  the  form  either  of  calls  on 
his  shares  or  profits  which  would  otherwise  be  divisable 
Nor  was/,  the   absence  of   any   independent    boarc 
material  in  a  case  like  the  present.    I  think  it  an  in- 
evitable inference  from  the  circumstances  of  tbe  caa 
that  every  member  of  the  company  assented,  to   thi 
purchase,  and  the  company  is  bound  in  a    mattQ 
intra  vires  by  the  unanimous  agreement  of  its   mem 
bers.    In  fact,  it  is  impossible  to  say  who   ^vraa  de 
frauded.    Counsel  relied  on  some  dicta  in  ErUmnger  -^ 
New  Sombrero  PhospJiate  Co.,  a  case  which  is  often  quote 
and  not  infrequently  misunderstood.    Of  oovirae  Ixu 
Cairns'  observations  were  directed  only  to  a  enso  siu 
as  he  had  before  him,  where  it  was   attempted    ' 
bind  a  large  body  of  shareholders  by  a  oontrsust  nrhu 
purported  to   have  been  made  between  tbe   vend 
and  directors  before  the  shares  were  offared.  for  sol 
scription,  whereas  it  appeared  that  the  diieotora  'we 
only  the  nominees  of  the  vendor,  who  had.   saooept 
his  bidding  and  exercised  no  judgment  of  tlieir  ov 
It  has  nothing  to  do  with  the  present  case.      Thai 
company  may  contract  with  the  holder  of  tlie  l>nl]t 
its  shares  and  such  contract  will  be  bindixiA^  tkoa^ 
carried  only  by  the  votes  of  that  sharet&older   n 
decided  ia  North'West  Tran^Mrtaiian  Co.    *v.     S^tMii 
For  these  reasons  I  am  of  opinion  that  the  ^ppeUan 
appeal  should  be  allowed,  and  the  cross-appeuM.  alioi 
be  dismissed.    I  agree  to  the  proposed  order  aut^a.  ooi 
Order  of  the  Court  of  Appeal  reversed. 
Solicitors  for  the  appellant,  Balph  Baph^^el  <&  Oa 
Solidtorp    for   the    defendants,  S.    AT.     ^    j^^ 
Bensofu 
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OCoutt  of  Appeal. 

From  Q.  B.  IMy.  ) 

(LoidBaher,  M.B.,  and  Lopes  >  Dec.  14. 

snd  Bigby,  L. JJ.)  ) 

Sloasb  v.  Bbttain  Steamship  Go.  (Limited),  (a.) 

iVoctiee  —  Parties  —  Pauper — Leave  to  eue  in  f ormft 
paaperis — Affidavii — Caae  and  opinion  of  counsel 
made  an  exhibit — Bight  of  defendant  to  inspect  ex- 
hibit-Ord.  16,  rr.  23,  24. 

Where  a  plaintiff  has  been  admitted  to  sue  in  formiL 
Dtoperis,  the  defmdant  is  tiot  entitled  to  inspect  the  case 
Ind  before  counsel  and  his  opinion  thereon,  which  have 
hes  produced  to  the  judge  upon  the  application  for  leave 
ft)  rae  tft  f ormi  pauperis,  even  though  they  have  been 
madt  on  exhibit  to  the  affidavit  filed  upon  thai  applica' 
tun. 

In  n  Hinchliffe,  43  W.  E.  82,  [1895]  1  Ch.  117, 
Ustiwfuished. 

Appeal  from  an  order  made  by  Lawrance,  J.,  in 
diBiiibns. 

Tlie  plaintifF  applied  for  leave  to  sne  in  forma 
fnperis,  and  filed  an  affidavit  in  support  thereof  as 
nqnjred  by  ord.  16,  r.  24,  the  case  laid  before 
eounacl  and  his  opinion  thereon  being  made  an  exhibit 
to  the  affidavit. 

Tbe  implication  was  granted,  and  the  defendant, 
^tm  bemg  served  with  the  writ,  took  out  a  summons 
to  inspect  the  exhibit  to  the  affidavit.  The  master 
referred  the  sommons  to  the  judge,  indorsing  thereon 
tfatt  he  had  made  inquires  and  found  that  the  practice 
VIS  to  allow  the  affioavit  to  be  inspected,  and  he  drew 
attention  to  the  case  of  In  re  Hinchliffe,  43  W.  B.  82, 
[1895]  1  Gh.  117,  where  it  was  held  that  an^  person 
^  has  a  right  to  inspect  an  affidavit  has  a  nght  also 
to  inspect  any  exhibit  thereto.  Lawrance,  J.,  having 
Bade  the  order  for  inspection,  the  plaintiff  appealed. 

Oregson  EUis,  for  the  plaintiff. — ^The  dedsion  in  In 
n  Hinchliffe  cannot  apply  to  a  case  of  this  kind, 
like  case  laid  before  counsel  and  his  opinion  thereon 
in  natty  the  plaintiff's  Inief  in  the  action,  and  the 
defaodant  cannot  be  allowed  inspection  of  that.  The 
ifidaTit  is  not  filed  in  the  action,  but  it  is  filed 
Mm  the  action  is  commenced  for  the  information  of 
^  pdse»  u^d  the  defendant  has  no  right  to  inspect 
tksaiBaavit.  But  even  if  the  affidavit  can  be  in- 
Msted,  the  case  and  opinion  of  counsel  cannot,  as 
WSJ  are  solely  for  the  information  of  the  judge  who 
bas  to  decide  whether  the  case  is  a  fit  one  in  which  to 
aOow  the  plaintiff  to  sue  in  formd  pauperis :  Bryant  v. 
Wagner,  1  DowL  Prao.  Gas.  676.  'Aiq  order,  there- 
fct^  was  wrong. 

/.  EHon  Bankes,  for  the  defendant. — ^Every  party  is 
isiitlBd,  on  paying  the  proper  fee,  to  inspect  an 
sfidsvit  on  Hie  file  of  the  court.  Beinff  entitled  to 
na  the  affidavit,  the  defendant  is  entitled  to  see  every 
ttUbit  to  it.  An  exhibit  forms  part  of  the  affidavit : 
is  re  Hinchliffe.  The  plaintiff  need  not  have  made 
tte  case  and  opinion  of  counsel  an  exhibit  to  the 
ifidavit,  but  having  done  so  the  defendant  is  entitled 
to  iaqpectian.  Inspection  is  necessary  to  enable  the 
^rfwidant  to  see  whether  he  ought  to  move  to  dis- 
flbigs  the  order  giving  leave  to  sue  in  formd  pauperis. 
^  any  rate  it  is  a  matter  of  discretion,  and  the  court 
*31  not  interfere  with  the  mode  in  which  that  dis- 
cntionhas  been  exerdsed. 

Lofd  BoHXB,  M.B.— The  true  answer  to  the  applica- 
I     tioa  for  leave  to  inspect  the  exhibit  is  that  the  case  is 

(a.)  BepOTted  by  W.  F.  Barbt,  Bsq.,  Barrister- 
at-Law. 


laid  before  counsel  and  his  opinion  taken  thereon 
solely  for  the  information  of  the  judse  in  order  that 
he  may  have  the  best  means  of  deciding  whether  to 
allow  the  plaintiff  to  sue  in  formd  pauperis.  The 
case  and  opinion  of  counsel  are  laid  before  the 
judge  for  his  information  alone,  and  no  one  else  has 
any  right  to  see  them.  It  was  never  intended  that 
that  information  should  be  seen  by  other  persons  for 
other  puxposes.  The  order  must  therefore  be  dis- 
charged. 

Lopes.  L.  J. — In  my  opinion  it  is  immaterial  whether 
the  case  and  opinion  of  counsel  are  made  an  exhibit 
to  the  affidavit  or  not.  The  case  and  opinion  are  for 
the  information  of  the  judge  who  has  to  decide 
whether  to  allow  the  plaintiff  to  sue  ia  formd  pauperis, 
and  the  opposite  party  is  not  entitled  to  see  them. 
In  laying  down  that  proposition  I  say  no  more  than 
was  said  by  Coleridge.  J.,  in  Bryant  v.  Wagner :  *'  I 
apprehend  that  Mr.  Channell  is  correct  in  stating  that 
the  certificate  of  counsel  is  a  matter  of  importance. 
But  then  it  is  not  for  the  benefit  of  the  om>nsite 
party,  but  for  the  information  of  the  court.'*  That  is 
the  true  ground  upon  which  to  put  the  case.  As 
regards  the  case  of  In  re  Hinchliffe,  the  judges  who 
decided  that  case  had  not  the  present  case  before 
their  minds.  If  they  had  had  their  attention  drawn 
to  a  case  like  the  present  I  feel  sure  that  thev  would 
have  drawn  the  same  distinction  as  we  do  between 
that  case  and  this. 

BiGBT,  L.J. — In  cases  of  this  kind  the  rules  re- 
quire certain  information  to  be  laid  before  the  judge 
which  cannot  be  extracted  hx>m  a  litigant  in  other 
cases,  and  that  information  is  for  the  judge  alone  so 
that  he  may  see  if  a  primd  facie  case  exists  for  allow- 
ing the  plamtiff  to  sue  in  formd  pauperis.  It  is  not 
intended  for  the  other  party,  and  the  court  will  never 
allow  it  to  be  wrested  to  a  wrong  purpose.  The  mere 
fact  that  the  case  and  opinion  of  counsel  are  made  an 
exhibit  to  the  affidavit  makes  no  difference  of  any 
kind.  I  agree  with  Lopes,  L.J.,  in  what  he  has  said 
as  to  In  re  Hinchliffe. 

AppecU  allowed. 

Solicitors  for  the  plaintiff.  Ewer  A  Neave,  for  Wood^ 
bum  <t  Holme,  Liverpool. 

Solicitors  for  the  defendant,  Botterell  A  Boche. 


Prom  Q.  B.  Div.         ) 
(Lord  Esher,  M.B.,  and  |  Dec.  2. 

Lopes  and  Bigby,  L.JJ.) ) 

SMBLTDra  Company  of  Australia  t;.  Cohmissionbbs 
OF  InIiAND  BsvExruE.  (a.) 

Inland  revenue — Stamp  duty — Conveyance  on  sale — Con- 
tract  for  sale — Share  in  Colonial  patent — Licence  to 
use  patent — ^* Property** — ** Property  locaUy  situate 
oui  of  the  United  Kingdom** — Doctrine  of  ejusdem 
geueTlB— Stamp  Act,  1891  (54  di  55  Vict.  c.  39),  a.  59, 
sub'Sedion  1. 

An  agreement  made  in  England  for  the  scde  of  a 
share  in  a  patent  granted  in  New  South  Wales  and  of  a 
licence  to  use  the  patent  in  a  particular  district  of  New 
South  Wales  is  an  agreement  for  the  sale  of  an  interest 
in  property  unthin  the  meaning  of  section  59,  sub'Section 
1,  of  the  Stamp  Act,  1891,  and  is  not  within  the  excep- 
tion of  "  property  locally  situate  out  of  the  United  King- 
dom.**    it  is  therefore  chargeable  with  ad  valorem  duty. 


(a.)  Beported  by  F.  G.  Buokkb,  Esq.,  Barrisfcer- 
at-Law. 
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Smelting  Co.  op  Austbalia  v.  Commissionbrs  of  Inland  Bbveihjs.       Ct.  of  App. 


Judgment  of  the  Queen's  Bench  DiTision  (Pollook, 
B.,  and  Bruce,  J.),  ante,  p.  61,  affirmed. 

Appeal  from  the  judgment  of  a  Divisional  Court 
(Pollock,  B.,  and  Bruce,  J.)  on  a  special  case  stated 
by  the  Commissioners  of  Inland  Bevenue  under  sec- 
tion 13  of  the  Stamp  Act,  1891,  ante,  p.  61. 

The  instrument  upon  whidi  the  commissioners 
were  required  to  express  their  opinion  was  an  agree- 
ment executed  in  England  for  the  sale  to  the  appel- 
lants of  a  share  in  a  patent  which  had  been  granted 
in  New  South  Wales,  and  of  a  licence  to  use  the 
patent  in  a  particular  district  of  that  colony. 

The  question  was  whether  the  instrument  was 
chargeable  with  ad  valorem  duty  under  section  59, 
sub-section  1,  of  the  Stamp  Act,  1891,  or  was  exempt 
under  that  section  as  being  an  agreement  for  the 
sale  of  "property  locally  situate  out  of  the  Uuited 
Kingdom.*' 

The  nature  of  the  instrument  and  the  circum- 
stances of  the  case  are  fully  set  out  ante,  p.  61. 

Section  69,  sub-section  1,  of  the  Stamp  Act,  1891, 
is  as  follows  :  *'  Any  contract  or  agreement  made  in 
England  or  Ireland  under  seal,  or  under  hand  only, 
or  made  in  Scotland,  wiUi  or  without  any  clause  of 
registration,  for  the  sale  of  any  equitable  estate  or 
interest  in  any  property  whatsoever,  or  for  the  sale 
of  any  estate  or  interest  in  any  property  except 
lands,  tenements,  hereditaments,  or  heritages,  or 
proper^  locally  situate  out  of  the  United  Eingdom, 
or  goods,  wares  or  merdiandise,  or  stock  or  market- 
able securities,  or  any  ship  or  vessel,  or  part  interest, 
share  or  property  of  or  in  any  ship  or  vessel,  shall  be 
charged  with  the  same  ad  valorem  duty,  to  be  paid 
by  the  purchaser,  as  if  it  were  an  actual  conveyance 
on  sale  of  the  estate,  interest,  or  property  contracted 
or  agreed  to  be  sold. 

The  commissioners  held  that  the  instrument  was 
chargeable  with  ad  valorem  duty,  and  the  Divisional 
Court  affirmed  their  decision. 

The  appellants  appealed  to  the  Conrt  of  Appeal. 

A.  T,  Lawrence  {Leslie  with  him),  for  the  appel- 
lants.— This  case  comes  within  tiie  exception  of 
**  property  locally  situate  out  of  the  United  King- 
dom." The  appellants  are  therefore  not  liable  to  pay 
ad  valorem  duty.  All  property  of  whatsoever 
description  is  deemed  to  have  a  local  situation,  at 
least  for  purposes  of  revenue :  see  Attorney-General  v. 
Bouwene,  4  M.  &  W.  171,  which  was  a  case  of  pro- 
bate duty.  A  patent  gives  certain  rights  within  a 
definite  area;  this  patent  operates  in  New  South 
Wales  only.  The  share  in  this  patent  and  tlje  licence 
to  use  it,  which  are  the  subject-matter  of  this  agree- 
ment, may  correctly  be  described  as  property  loccdly 
situate  out  of  the  United  Kingdom.  The  word 
'*  property  "  in  this  exception  ought  not  to  be  treated 
as  a  general  word  following  particular  words.  The 
exception  of  •*  property  locally  situate  out  of  the 
United  Kingdom  "  is  entirely  distinct  from  the  pre- 
ceding exception  of  **  lands,  tenements,  heremta- 
ments,  or  heritages."  It  is  therefore  not  to  be  con- 
fined to  property  ejuadem  generis  with  real  property, 
but  it  is  applicable  to  property  of  any  description. 

Sir  B,  B.  Finlay,  8.G.  {Danckwerts  with  him)  for 
the  re^ndents. — first,  the  word  **  property  "  in  this 
exception  ought  to  be  construed  as  efusdem  generis 
with  the  propsrtv  described  in  the  preceding  words, 
and  to  be  limited  to  property  in  the  nature  of  real 
property.  Secondly,  property  such  as  that  in  ques- 
tion cannot  be  brought  within  the  exception  of  '*  pro- 
perty locally  situate  out  of  the  United  Kingdom." 
Personal  property  has  no  locality:  Doe  dem.  Birt- 
whisUe  V.  Vardill,  6  B.  &  C.  438,  at  p.  451 ;  Com- 
missioner of  Stamps  V.  Hope,   [1891]  A.  C.  476,  40 


W.  B.  Dig.  162.  At  any  rate  an  incorporeal 
right,  like  a  patent,  cannot  be  said  to  have  a  local 
situation.  The  case,  therefore,  is  not  witlun  the 
exception,  and  the  appellants  are  liable.  [He  also 
cited  In  re  Wright  and  Commissioners  of  Inland 
Bevenue,  11  Ex.  458]. 

Eiord  EsHEB,  ^.R. — I  am  of  opinion  that  this  appeal 
must  be  dismissed.  I  cannot  disagree  with  PoUock, 
B.,  and  say  that  the  expresHion  '*  locally  situate,"  in 
section  59  of  the  Stamp  Act,  1891,  applies  to  a  thing 
which  in  truth  has  no  locality.  I  am  mcllned  to  think 
that  the  doctrine  as  to  the  usual  construction  to  be 
placed  on  general  words  following  particular  words 
is  applicable  to  this  section,  and  that  the  words  ^^  or 
property  locally  situate  out  of  the  United  Kingdom  " 
mean  property  of  the  same  kind  as  lands,  tenements, 
heroditaments,  or  heritages.  But  inasmuch  asRigby, 
L.J.,  takes  the  contrary  view,  I  do  not  decide  this 
case  on  that  doctrine. 

In  the  first  place,  I  think  that  what  we  are  now 
dealing  with  is  ''property"  within  the  meaning  of 
that  word  in  the  earlier  part  of  the  section  which 
says  that  any  agreement  "  for  the  sale  of  any  estate 
or  interest  in  any  property  "  shall  be  charged  with 
ad  valorem  duty.  The  section  then  excepts  "  property 
locally  situate  out  of  the  United  Kingdom."  It  may 
be  that  there  aro  chatty  of  which  it  can  be  affirmed 
that  they  are  locally  situate  in  some  particular  place. 
I  will  assume  that  that  is  so ;  if  some  physical,  tan- 
gible thing  is  being  dealt  with,  I  can  quite  understand 
that  that  may  be  locally  situate.  But  here  we  an 
dealing  with  a  thing  which  cannot  be  touched,  oi 
seen,  or  placed  anywhero ;  it  does  not  exist  ia  taq 
eiven  spot.  I  agree  with  Pollock,  B.,  that  this  cannoi 
be  described  by  the  words  "locally  situate";  it  ii 
therefore  not  within  the  exception.  But  it  is  witkni 
the  words  at  the  beginning  of  the  section,  and  1 
therefore  follows  that  the  appellants  are  liable  to  th 
duty  which  the  Grown  claims.  I  think  the  judj^ei 
of  the  Divisional  Court  was  right,  and  the  appei 
must  be  dismissed. 

LoFES,  L.J. — ^Two  questions  arise  ia  this  oai 
under  section  59  of  the  Stamp  Act.  The  first  qaei 
tion  is,  whether  this  thing,  which  is  tlie  sobjec 
matter  of  the  agreement  for  sale,  is  *' property 
within  the  early  part  of  the  section.  It  is  a  share 
a  patent  granted  in  New  South  Wales  and  a  lioea 
to  use  the  invention  protected  by  the  patent.  1 1 
of  opinion  that  the  Divisional  Court  were  Tight 
saying  that  this  was  "  property  "  within  the  meaai 
of  the  section.  The  second  question  is,  I>oee  it  oo 
within  the  exception  P  The  exception  ia  as  ioHoi 
"Except  lands,  tenements,  hereditaments,  or  h« 
tages,  or  property  locally  situate  out  of  tiie  Uni 
Kingdom,  or  goods,  wares,  or  merchandise,  &o.^* 
is  said  on  the  part  of  the  appeUants  that  '*  P'op^ 
locally  situate  out  of  the  Umted  Kingdom  "  inoua 
personal  property.  I  think  that  it  does  not.  In 
opinion  the  doctrine  of  ^usdem  generia,  or,  as  i 
sometimes  expressed,  noscitur  a  sociis,  applies  to 
case.  The  preceding  words  are  '*  lands,  tenemc 
hereditaments,  or  heritages.**  The  words  '*  la 
tenements,  or  hereditaments'*  are  the  most  (x>m 
hensive  words  for  describing  real  property 
England,  and  I  believe  that  *'  heritag^es  *'  has 
same  comprehensive  meaning  in  Scotland*  ! 
follow  tiie  words  **  or  proper^  locally  sitnate  i» 
the  United  Kingdom.**  I  think  that  means  pcoi 
ejusdem  generis  with  that  which  has  l>een  menti 
before — that  is  to  say,  property  in  the  natnre  of 
property.  But  it  is  further  said  that  tlie  pro] 
which  is  the  subject-matter  of  this  agr>eement  oi 
be  said  to  be  locally  situate  out  of  the  TJ 
Kingdom.    In  my  optinion  that  is  so  ;    X   do   nc 
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kov  nfih  property  as  this  can  be  said  to  be  looeJly 
Btoate  anywhere.  I  therefore  think  that  the  conten- 
tion of  the  Grown  is  right  on  both  grounds. 

£lOBT,  L.  J. — I  am  of  the  same  opinion  so  far  as  the 
TMttlt  ia  ocmoemed.      Bat  I  cannot  aooept  the  view 
that  the  word    ''property"    in    this    exception  is 
oeoemrily  confined  to  property  of  the  same  nature  as 
liudi,  tenements,  hereditaments,  and  heritages.     The 
rule  of  tjtudem  generis  or  noscitur  a  socits  ought  in  my 
opinion  to  be  most  carefully  used.      This    section 
cuutains  five   exceptions.      The  lii-st    exception    is 
"lands,  tenements,    hereditaments,    or    heritages," 
that  ia  to  say,  real  property.    The  second  exception  is 
*' property  Imially  situate  out  of  the  United  King- 
dom," which  I  understand  to  be  an  addition  of  some- 
thing oataide  the  United   Kingdom,  whether  it  be 
wal  or  personal   property.      The  third  exception  is 
'*fooda,  wares,    or  merchandise";     the    fourth    is 
**itoek  or  marketable  seouritiee  "  ;    the  fifth  is  **  any 
dup  or  Tessel,  or  part  interest,  share,  or  property  of 
or  in  any  ship  or  vessel."      Why  should  the  word 
"property"  in  the  second  exception  be  associated 
vitb  land  rather  than  with  wares  and  merchandise  ? 
I  cannot  think  it  is  right  to  fix  attention  solely  on 
vhatgoes before  the  words  in  question,  and  to  dis- 
r^pnf  what  comes  immediately  after  them.    Then 
en  tins  propert;y  be  said    to  be   property  locally 
■iaate  out  of  the  United  Kingdom  P    It  may  be  that 
tfceenreesicm  **  locally  situate"  is  capable  of  being 
^ffM  to  chattels  which  have  a  tangH>le  existence. 
Art  esa  a  debt  be  said  to  be  locally  situate  any- 
vIms?     It  has  been  held  that  for  the  purposes  of 
pnhate  a  debt  is  where  the  debtor  is;    but  it  does 
■oi  follow  that  a  debt  has  a  local  situation.    Neither 
•■  I  satisfied  that  any  incorporeal  rig^t,  such  as  the 
Patent  right  with  which  we  have  to  do  in  this  case, 
CB  ktkVB  a  local  situation. 

Itinnk  that  the  judgment  of  the  Divisional  Court 
w  right,  and  that  tibe  appellants  are  liable  to  ad 
■riowm  duty. 

-Appeal  ditmiued. 

flofidfaRv  for  the  appellants,  Ince^  Colt,  A  Ince, 

Solidtor  for  the  respondents,  Solicitor  of  Inland 
Atenae, 


l^igft  (Soutt  of  Swtitt. 


Mv.  I 

:,J./ 


ChaB.Div. 
9«»g,J. 

^«<    tenaney — Freeholds — Leaseholds — Severance     on 


Oct.  27 ;  Dec.  9. 
Palmer  v.  Bich.  (a.) 


ney- 

^aniogt  of  female  joint  tenant — Leases  by  one  joint 
^nakt  and  husband  of  other  joint  tenant. 

The  narriaffe  of  one  of  two  femcUe  joint  tenants  is  not 
B  tfae//  a  severance  of  the  joint  tenancy  as  regards 
frrekolds  or  leaseholds.     In  re  Butler's  Trusts, 
^.  A  817,  38    CA.  2>.  286,  followed  as  regards  the 


^  graid  of  a  lease  by  one  joint  tenant  and  the 
lion!  of  the  other  joint  tenant  is  not  atich  a  disposition 
^  fruperiy  by  the  husband  as  to  sever  the  joint 
■*qr.  The  rule  laid  down  in  Bobinson  v.  Preston, 
^  */.  305,  6  W.  R.  Ch,  Dig.  87,  as  to  the  purchase  of 
by  two  or  more  persons,  followed. 

JpedslcaM. 

Im  htU  were  as  follows :  In  1854  Thomas  Palmer 


i^)  Reported  by  J.  I.  SriRLmG,  Esq.,  Barrister- 
at-Law. 


executed  a  voluntary  conveyance  of  certain  freeholds 
to  his  daughters  Ellen  Palmer  and  the  plaintiff,  as 
joint  tenants.  In  1856  some  leaseholds  were  bought 
for  £500  and  also  assigned  to  the  plaintiff  and  EUen 
Palmer  as  joint  tenants.  This  £500  was  provided  by 
Thomas  Pidmer.  Ellen  Palmer,  in  1859,  married 
Augustus  Greenhead.  Soon  after  this  marriage 
Thomas  Palmer  died. 

In  1889  EUen  Ghreenhead  and  the  plaintiff  purchased 
certain  leaseholds  for  £600,  which  was  provided  by 
them  in  equal  shares.  These  leaseholds  were  assigned 
to  them  as  joint  tenants,  though  the  purchase-money 
was  raised  out  of  the  sale  of  lands  of  which  they 
were  tenants  in  common.  The  plaintiff,  her  sister, 
and  brother-in-law  all  lived  together  in  the  lease- 
hold house  last  purchased.  Leases  of  the  other 
property  were  granted  by  the  plaintiff  and  her 
brother-in-law,  and  rents  were  received  by  the  latter 
on  behalf  of  the  plaintiff  and  his  own  wife. 

Ellen  Greenhead  died  in  August,  1895,  and  her 
husband  in  October  of  the  same  year.  The  defendants 
were  the  three  co-heiresses  and  the  sole  next-of-kin  of 
Augustus  Greenhead,  and  one  of  them  was  also  the 
legal  personal  representative  of  Ellen  Greenhead  and 
Augustus  Greenhead. 

T.  A.  Nash,  for  the  plaintiff.— /n  re  Butler's  TrusU, 
36  W.  B.  817,  38  Ch.  D.  286,  is  an  authority  that 
marriage  does  not  effect  a  severance  as  regards 
the  leaseholds,  and  this  is  much  more  the 
oise  as  regards  freeholds.  The  leases  were  only 
granted  by  the  husband  in  right  of  his  wife  under 
19  &  20  Vict.  c.  120,  s.  38,  and  40  &  41  Vict.  c.  18, 
s.  46.  The  mere  fact  that  the  husband  enjoyed  a 
benefit  does  not  show  any  intention  to  sever :  WiU 
Hams  V.  Hensman,  IJ.  &H.  546, 10  W.  B.  Ch.  Dig.  27 ; 
In  re  Wilks,  40  W.  B.  13,  [1891]  3  Ch.  59.  Here  there 
was  no  agreement  and  no  course  of  dealing  with  the 
property  indicating  an  intention  to  sever. 

Rowden,  for  the  defendants. — The  decision  in  In  re 
Butler  is  on  the  ground  that  the  husband  takes  no 
estate  in  chattels  real.  I  submit  that  he  does  take  an 
estate  in  the  wife's  freeholds  on  marriage,  and  there- 
fore as  regards  the  freeholds,  marriage  by  itself  is 
sufficient  to  effect  a  severance:  Baillie  v.  Trehame^ 
29  W.  B.  729,  17  Ch.  D.  388.  Further,  the  husband 
has  here  dealt  with  the  property.  [Stibuno,  J. — If 
there  were  a  term  of  1,000  years,  would  a  lease  for 
one  year  granted  by  the  husband  effect  a  severance  P] 
I  submit  it  would.  There  is  here  just  such  a  disposition 
by  the  husband  as  was  required  in  In  re  Butler's 
Trusts.  Coke  states  that  a  lease  for  years  by  one  of 
two  joint  tenants  puts  an  end  to  the  joint  tenancy. 
As  regards  the  property  acquired  after  Thomas 
Palmer's  death,  the  purchase-money  was  derived  from 
the  sale  of  property  of  which  they  were  tenants  in 
common,  and  I  submit  this  rebuts  any  presumption 
of  joint  tenancy:  Robinson  v.  Preston,  4  K.  &  J.  505, 
6  W.  B.  Ch.  Dig.  87. 

Nash,  in  reply. — As  to  the  last  point,  the  property 
was  conveyed  to  the  plaintiff  and  her  sister  as  joint 
tenants.  The  lease  was  by  both  joint  tenants,  as  the 
husband  simply  acted  in  right  of  his  wife.  The  free- 
holds do  not  vest  in  the  husband  apart  from  his  wife  : 
Bright's  Husband  and  Wife,  vol.  1,  p.  112. 

Cur.  adv.  vult. 

Dec.  9.  Stirling,  J.— The  first  point  raised  was 
whether  the  marriage  of  Ellen  Greenhead  effected  a 
severance  of  the  joint  tenancy.  As  regards  the 
leaseholds,  it  is  clearly  laid  down  in  Coke  on  littel- 
ton,  1856,  351a,  and  in  the  case  of  Bracebridge  v. 
Cook,  Plowd.  Comm.  416,  that  marriage  does  not  sever 
tiie  joint  tenancy,  and  this  statement  of  the  law  has 
recently  been  recogpiized  as  accurate  by  the  Court  of 
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Appeal  in  In  re  Butler* s  Trusta.  Consequently  it  was 
conceded  in  argument  that  there  was  no  severance  of 
the  joint  tenancy  in  the  leaseholds  by  the  marriage  of 
Ellen  Greenhead. 

It  was  said,  however,  that  there  was  no  authorita- 
tiye  statement  of  the  law  and  no  decision  that 
marriage  did  not  effect  a  severance  of  a  joint  tenancy 
in  fee.  It  certainly  appears  to  be  true  that  there  is 
not  to  be  found  in  Coke  on  littelton  any  express 
statement  of  the  law  similar  to  that  found  at  p.  351a 
M  to  leaseholds,  but  I  cannot  bring  myself  to  doubt 
that  the  law  was  settled  in  the  same  sense  in  Lord 
Coke's  time  and  has  been  so  ever  since.  I  arrive  at 
that  conclusion  from  a  consideration  of  what  is  laid 
down  in  Coke  on  Littelton  with  reference  to  curtesy. 
In  the  first  place  it  is  distinctly  laid  down  in  littel- 
ton, section  45,  that  a  wife  is  not  entitled  to  dower  out 
of  lands  held  by  her  husband  jointly  with  another  at 
the  time  of  his  death ,  but  that  she  is,  where  the  husband 
holds  lands  in  common  with  another.  Then,  dealing 
with  the  case  of  curtesy.  Lord  Coke  says  at  p.  30a : 
'*  Some  have  said,*'  &c.  Subsequently,  commenting 
on  section  283  of  Littelton,  he  says  at  p.  183a :  '*  Here 
Littelton  hath  well  resolved  a  doubt,"  &o.  It  appears 
to  me  that  Lord  Coke  was  of  opinion  that  a  husband 
was  not  entitled  to  curtesy  of  lands  held  by  his  wife 
jointly  with  another;  that  there  had  been  a  doubt 
whether  that  applied  to  the  case  where  lands  were 
held  under  a  grant  to  two  women  and  the  heirs  of 
their  bodies,  but  that  this  had  been  disposed  of  by 
Littelton.  There  is  no  suggestion  of  any  doubt  as  to 
the  case  of  lands  held  under  a  grant  to  two  women 
and  their  heirs,  and  in  all  modem  text-books  which  I 
have  examined  (it  is  enough  to  refer  to  three — viz., 
Boper.on  Husband  and  Wife,  2nd  ed.,  pp.  11,  12; 
Burton's  Compendium,  p.  353;  Williams  on  Beal 
Property,  17th  ed.,  p.  28 IV  the  law  is  stated  to  the 
effect  that  there  is  no  right  of  curtesy  in  respect  of 
an  estate  held  in  joint  tenancy,  but  that  the  right  does 
exist  in  respect  of  an  estate  hdd  under  a  tenancy  in 
common.  It  is  obvious  that  such  a  state  of  the  law  is 
inconsistent  with  the  view  that  marriage  of  itself  converts 
a  joint  tenancy  into  a  tenancy  in  common,  and  I  may 
add  that  I  have  not  found  in  the  books  any  trace  of 
such  a  doctrine. 

The  next  point  raised  was  whether  the  grant  of  the 
leases  stated  in  paragraph  10  did  not  effect  a  sever- 
ance of  the  joint  tenancy.  [His  lordship  read  Coke 
on  Littleton,  section  292,  and  Coke's  note,  1886,  thereon.] 
Now  the  leases  were  granted  not  by  Augustus  Green- 
head  alone,  but  by  him  and  the  plaintiff;  and 
the  rent  was  reserved  to  them  jointly.  Whatever 
effect  the  grant  of  a  lease  by  Augustus  Greenhead 
iilfjne  might  have  had,  I  fail  to  see  that  the  grant  of 
such  leases  by  him  and  the  plaintiff  created  a  several 
title  or  several  rights  in  anyone.  The  tenants  under 
those  leases  derived  their  title  under  both  the  lessors ; 
their  position  is  totaUy  different  from  that  of  an 
alienee  of  one  moiety  of  the  lands  held  jointly. 

It  might  be  possible  that  a  lease  might  be  granted 
by  the  husband  of  a  joint  tenant  and  ztxe  other  joint 
tenant  in  such  form  that  a  severance  would  be  neces- 
sary to  give  effect  to  it ;  but  this  does  not  seem  to  be  the 
result  in  the  present  case. 

It  was  next  contended  that  the  facts  stated  in 
paragraph  9  of  the  special  case  constitute  a  course  of 
dealing  **  sufficient  to  intimate  that  the  interests  of 
all  were  mutually  treated  as  constituting  a  tenancy  in 
common " :  Williams  v.  Hensman,  J.  &  H.  557,  10 
W.  B.  Ch.  Dig.  27.     I  confess  I  cannot  see  this. 

Finally  it  was  urged  that  however  the  case  might 
be  as  regards  the  two  properties  hitherto  considered, 
the  case  was  different  as  regards  the  property  men- 
tioned as  purchased  since  the  death  of  Thomas  Palmer. 
The  ffenmi  rule  is  stated  in  Bobinson  v.  Preston,  a 


case  dted  for  the  defendants.  [His  lordship  read  st 
p.  510  in  4  EI.  &  J.,  and  continued :]  No  doubt  under 
special  circumstances  such  as  existed  there,  that  rule 
may  be  departed  from.  [His  lordship  read  p.  515.] 
Here  the  cucumstanoes  seem  to  me  insufficient  to  take 
the  case  out  of  the  rule. 

Judgment  ctcoordingly. 

Solicitors,  Collina  db  Oooh,  for  all  parties. 


In  re  Bankb. 
Daws  v.  Banks,  (a.) 

Practice — Goete — Mortgage — Foredoeure  acHon — Mart- 
gageea*  costs — Administhition  proceedings  combined 
with  foreclosure  action — Executor^s  costs — Oosts  re- 
lating to  the  security, 

So/ar  as  administration  proceedings  are  necessary  to 
enable  mortgagees  to  realize  their  security,  mortgagees 
will  be  entitled  to  add  to  their  security  their  adminis- 
tration  costs  in  the  action  so  far  as  they  relate  to  ikeir 
security,  and  be  paid  the  same  in  priority  to  the  ad- 
ministration costs  of  the  mortgagor's  executor. 

Motion. 

This  was  a  motion  on  the  part  of  the  ezeoator  of 
the  defendant  in  a  foreclosure  and  administratioii  (to 
far  as  such  administration  might  be  necessary)  action, 
to  vary  the  minutes  of  the  order  made  in  the  action, 
to  the  efPect  that  the  costs  of  the  executor  of  such 
defendant  might  be  paid  before  those  of  the  plainti£b. 

The  plaintiffi  were  mortgagees  suing  on  oehalf  of 
themselves  and  all  other  creditors   of  the  deceased 
defendant.    The  facts  of  the  case  were  as  follows: 
By  an  indenture  of  a  settlement  made  on  the  marri- 
age of  John  Sladen  M.  Banks  and   Mary    Staoe, 
certain  trust  funds  were  settled  on  Mary  Staoe  for 
her  life,  the  principal  of  which  Banks  had  a  Ti|^t 
under  tibe  settlement  to  appoint  by  deed  or  will. 
Subsequent  to   the  marriage    the   trustees    of   the 
settlement  lent  to  Banks  the  sum  of  £7,200,  on  a 
mortgage  of  a  certain  real  estate  known  as  the  Chil- 
ton estate.     Banks,  b^  his  will  dated  the   7th  of 
January,     1847,    appomted   the   defendant    Sladen 
(with    others   therein    named)   his    exeoator,    and 
appointed  that  the  trust  funds,  subject  to  his  wiie'a 
life   interest,  should  ffo    to  Sladen's    son,     on    the 
trust  therein  mentioned,  and  devised  his  real  ests^, 
subject  to  certain  life  interests,  to  the  son  or  soma  of 
the  defendant  Sladen  in  the  manner  therein,   men- 
tioned. 

After  Banks'  death  interest  on  the  mortQ^ag^  fell 
into  arrear,  and  the  trustees  of  the  settlement  bron^t 
the  action  as  above  mentioned  for  f oredosnre  or  eela 
of  the  Chilton  estate,  and  for  the  administration  of 
the  real  estate  (other  than  that  mortgaged  l>y  Banks) 
and  of  the  personal  estate  of  Banks.  To  tbia  aelioa 
the  applicant  was  made  a  defendant. 

At  the  hearing  of  the  action  judgment  "waa  given 
for  the  plaintifb,  and  an  order  was  made  for  the  sell 
of  the  real  estate.  The  minutes  provided  that  ihn 
expenses  of  the  plaintiffs  should  be  nrst  prowidod  for. 

Stewart  Smith,  for  the  applicant.— The  applioant  ii 
this  case  represents  the  estate,  and  is  uncLer  the  oar 
cumstances  entitled  to  his  costs  before  the  plaintiffs. 

Eve,  Q.C.,  and  Sebastian,  for  the  plaiatiflb. 

BoMSB,  J. — ^The  only  cases  in  which   axu  ezeonto 

(a.)  Beported  by  J.  Abthxtb  Pbiob«  Bsq.^  Haxxiaboi 
at-Law. 
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ii  CDtitled  to  his  ooflts  in  priority  are  cases  where 
pnoeediags  liare  been  oommenced  as  administration 
fok  This  was  originally  a  foreclosure  action,  and  so 
ftf  u  the  plaintifGi*  administration  costs  were  neces- 
■IT  for  the  foreclosure  action,  they  are  entitled  to 
m  them  to  their  security,  llie  words  ''so  far  as 
tkeyrelftte  to  this  security"  should  be  added  to  the 
voids  m  the  minutes  that  make  provision  for  the 
plimtifi' ootts. 

Soliciton,  Bower,  CoUon,  it  Bower  ;  Kingford,  Dor- 


(m  and  Wright,  JJ.)  i  ^^-  ^^• 

Tn  OosrasBVATOBs  of  Hayes  Common  v.  The 

Bbomlby  DisTBicrr  Council,  (a.) 
Cnmo^— Right  qf  highway  authority  to  take  gravel — 
Ordir  ofjtuticee — Di$eretton  to  make  or  refuse  order 
"CmmoM  Act,  1876  (39  di  40  Vict.  c.  56),  $.  20. 

^9derihe  Commone  Aet^  1876,  «.  20,  the  justices  to 
^om  application  is  made  for  an  order  under  the  section 
^ediscrttion  to  make  or  refuse  such  order, 

Osts  stated  by  justices. 

Pnor  to  1876  the  surveyor  of  highways  for  the 
teict  of  Bromley  had  exercised  the  right  of  digging 
Ar  giavel  upon  Hayes  Common  under  the  powers 
gnated  them  by  the  Highways  Act,  1835,  s.  51. 

The  Commons  Act,  1876,  s.  20,  enacts  that  no 
Mncyor  of  highways  or  highway  board  shall  dig  for 
gaW,  &c.,  upon  any  of  the  commons  therein  referred 
to  vithoot  the  consent  of  the  conservators  of  such 
ooukoo,  or  in  default  of  such  consent  without  the 
wderoftwopnstioes  sitting  in  petty  sessions  within 
ttedirtricts  m  which  such  common  is  situated,  '*  who 
an  in  their  order  prescribe  such  conditions  as  to 
ra  of  working  and  restitution  of  the  surface  as  to 
thn  shall  seem  expedient." 

Hayes  Common  was  one  of  those  contemplated  by 

^fter  the  Act  was  passed,  the  surveyor,  and,  later, 
wn^pondeDts,  to  whom  were  transferred  the  rights 
ssd  aahflftics  of  the  surveyor,  continued  to  dig 
■fgAvel  with  the  consent  of  the  conservators. 

la  1896  the  oonaervators  withhdd  their  consent, 
■^  the  respondents  then  applied  to  the  justices  for 
Ii  Older  under  section  20. 

The  JQstioeSyOonmdering  that  the  rights  conferred 
Ijrthe  Highways  Act,  1835,  had  not  been  taken 
■vftybythe  section,  held  that  they  had  no  discretion 
to  Rfve  the  order,  and  made  the  order  prayed  for 
■nvdiik^y. 

^ieidmson,  for  the  appellants. — ^The  justices  had  a 
&  to  make  or  r^use  the  order,  and  as  they 
I  no  discretion  the  order  is  bad. 


,  <?.C  {Clarke  Williams  with  him),  for 

wnepcodenta. — ^The  right  of  the  highway  authority 
tetake materials  off  a  common,  for  road  making,  have 
■^  expressly  reserved  by  other  Acts  dealing  with 
m  nb^,  and  the  Commons  Act,  1876,  did  not 
■V  sway  that  right. 

Wills.  J.  [after  stating  the  facts  and  reading 
JtotioB  20.]. — ^The  conservators  could  give  or  with- 
hGUooDBent.  If  they  withheld  it  there  was  power 
^Sylyto  the  joatices  for  an  order.  The  justices 
*^  jvrisdiction  to  make  or  refuse  the  order.  If  it 
hsd  Ml  inteoded  to  make  it  imperative  for  the 


l*-}  Reported  by  C.  G.  Wilbbaham,  Esq.,  Barrister- 
at-Law. 


justices  to  ffrant  the  order  the  Act  would  have  said 
so.  But  it  does  not.  It  says  that  they  may  prescribe 
conditions  as  to  the  mode  of  working,  &c.  That  only 
means  that  if  they  do  make  an  order  it  may  be  made 
subject  to  those  limitations.  The  case  must  go  back 
to  the  justices  for  them  to  exercise  their  discretion, 
taking  into  consideration  the  question  whether  under 
the  circumstances  it  is  reasonable  to  allow  the  district 
council  to  use  the  common  in  the  way  they  desire. 

Wbight,  J.— I  agree. 

Solicitors  for  the  appellants,  Birket  &  HorMT, 

Solicitors  for    the    respondents.    May,    Sykes,    A 
Batten, 


Q.  B.  Div.  I  Tk^  i« 

(Wills  and  Wright,  JJ.)  J  ^^'  ^^' 

HiNDLE  AND   Anotheb  {Appellants)  v.  Bibtwistlb 
{Respondent),  (a.) 

Factory  Acts  —  Dangerous  machinery  —  Factory  and 
Workshop  Acts,  1878  (41  d:  42  Viet,  c,  16),  s,  5 ;  1891 
(54  &  55  Vict.  c.  75),  s.  6. 

Under  section  5  of  the  Factory  and  Workshop  Act, 
1878,  as  amended  by  section  6  of  the  Factory  and  Work" 
shop  Act,  1891,  **  M  dangerous  parts  of  the  machinery  " 
in  a  factory  must  either  be  securely  fenced  or  be  in  such 
a  position  or  of  such  construction  as  to  be  equally  safe  to 
every  person  employed  in  the  factory  as  they  would  be  if 
they  were  securely  fenced. 

Held,  that,  although  a  part  of  a  machine  might  not  be 
dangerous  in  the  ordinary  course  of  its  working,  yet  it 
might  be  a  '*  dangerous  '*  part  of  a  machine  within  tlie 
meaning  of  the  Acts  if,  owing  to  eoetemal  causes  or  to 
the  negligence  of  a  workman,  it  was  liable  to  cause  acci" 
dents. 

Special  case  stated  by  the  Becorder  of  Blackburn. 

At  a  court  of  summary  jurisdiction  at  Blackburn 
the  appellants  were  convicted  under  the  Factory  and 
Workshop  Acts,  1878  and  1891,  for  that  they,  on  the 
7th  of  August,  1895,  being  the  occupiers  of  a  cotton 
factory,  did  unlawfully  neglect  to  fence  a  dangerous 
part  of  the  machinery  in  the  factory — ^namely,  the 
shuttles,  such  shuttles  not  being  in  such  a  position  or  of 
such  construction  as  to  be  equally  safe  to  every  per- 
son employed  in  the  factory  as  if  they  were  securely 
fenced. 

The  appellants  appealed  against  such  conviction  to 
quarter  sessions. 

Upon  the  hearing  of  the  appeal  the  following  facts 
were  proved : — 

The  appellants,  on  the  7th  of  August,  1895,  were,  and 
for  several  years  previously  had  been,  the  occupiers  of  a 
certain  receiving  shed  in  Blackburn  in  which  there 
were  the  ordinarv  looms  and  shuttles  used  in  weaving 
cotton  cloth,  and  they  carried  on  there  the  business 
of  cotton  manufacturers.  It  was  admitted  that  the 
said  shed  was  a  factory  within  the  meaning  of  the 
Factory  and  Workshop  Acts,  1878  and  1891.  On  the 
7th  of  August  a  shuttle  flew  out  of  the  shuttle-race 
of  one  of  the  looms  in  work  in  the  factory  and  in  its 
flight  struck  and  seriously  injured  a  weaver  in  the 
employment  of  the  appellants.  The  accident  was 
caused  by  the  negligence  of  the  said  weaver  in  fasten- 
ing the  picking  band  of  the  loom  too  taut,  whereby 
the  shuttle  was  deflected  from  its  proper  course  in  the 
shuttle-race  and  so  flew  out.  In  addition  to  the 
accident  on  the  7th  of  August  there  were,  during  the 
years  1891  to  1895,  three  other  serious  accidents  caused 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 
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by  shuttles  flying  from  looms  in  the  appellants'  factory  > 
but  to  what  cause  or  causes  the  said  accidents  were 
to  be  attributed  there  was  no  evidence  to  show. 
During  the  said  period,  and  down  to  the  7th  of 
August,  1895,  there  were  1,400  looms,  or  thereabouts, 
in  work  during  most  workmg  days  in  the  appellants' 
factory,  and  it  was  agreed,  so  far  as  the  looms  and 
shuttles  were  concerned,  that  the  appellants'  machi- 
nery was  substantially  in  the  same  condition  all 
through  the  said  period. 

It  was  proved  to  the  recorder's  satisfaction  that 
while  the  shuttle  was  running  backwards  and  for- 
wards in  the  shuttle-race —that  is  to  say,  while  it  was 
performing  in  due  course  the  part  it  was  intended 
U)  perform  in  weaving  cotton — it  was  not  dangerous, 
and  it  was  not  at  that  time  a  dangerous  part  of  any 
machinery  within  the  meaning  of  the  Factory  Acts  of 
1878  and  1891. 

It  was,  however,  proved  that  shuttles  did  occasion- 
ally fiy  out  from  the  shuttle-race  during  the  process 
of  weaving  under  circumstances  which  rendered  such 
flying  shuttles  dangerous  to  any  persons  who  might 
chance  to  be  in  the  line  of  their  flight.  So  far  as  the 
evidence  before  the  recorder  went  the  flying  out  of 
shuttles  from  the  shuttle-race  was  due  to  one  or  other 
of  the  iollowing  causes : — (a)  In  consequence  of  the 
shuttle  not  being  true ;  (6)  in  consequence  of  the  negli- 
gence of  the  weaver  in  fastening  the  picking-band  too 
taut,  or  some  other  act  of  negligent  user  of  the  machi- 
nery by  the  person  in  charge  of  it;  (c)  in  conse- 
quence of  some  foreign  substance  accidentally  getting 
into  the  shuttle-race ;  and  (d)  in  consequence  of  some 
defect  in  the  yam  or  thread  used  in  the  loom. 

There  was  no  evidence  before  the  recorder  to  show, 
nor  did  the  respondent  suggest,  that  tiie  appellants' 
loom,  or  any  of  them,  were  at  any  time  during  the 
period  before  mentioned  or  on  the  7th  of  August 
ntted  with  shuttles  that  were  not  true. 

There  was  no  evidence  before  the  recorder  to  show 
that  the  appellants  omitted  any  reasonable  precau- 
tion to  prevent  foreign  substances  getting  into  the 
shuttle-race  or  to  detect  any  defect  in  the  yam  or 
thread. 

There  was  no  evidence  that  at  any  time  during  the 
said  period  or  on  the  7th  of  August  there  was  in  fact 
»ny  foreign  substance  in  the  shuttle-race  of  any  of 
the  appeOants'  looms,  or  any  defect  in  any  of  the  yam 
or  thread  used  in  their  looms ;  but  it  was  to  be  taken 
that,  in  common  with  all  looms  and  shuttles  used 
in  weaving  cotton,  the  appellants'  looms  and  shuttles 
were  liable  to  be  thrown  out  of  gear  by  the  causes 
mentioned  (6),  (cV  and  {d). 

It  was  oontenaed  on  behalf  of  the  respondent  (1) 
that  a  machine  or  part  of  a  machine  liable  to  become 
temporarily  dangerous,  whether  by  its  negligent  usor 
or  by  a  cause  external  to  the  machinery  itself,  was  a 
dangerous  machine  or  dangerous  part  of  a  machine 
within  the  meaning  of  the  Acts;  (2)  that  the  recorder 
was  bound  as  a  matter  of  law  to  infer  from  the  fact 
of  the  occasional  occurrence  of  accidents  at  the 
appellants'  factory  from  flying  shuttles  that  the 
tthuttles  were  dangerous  parts  of  the  machinery. 

It  was  contended  on  behalf  of  the  appellants  (I) 
thit  it  was  in  each  case  a  question  of  fact  for  tne 
court  whether  a  machine  or  part  of  a  machine  was  a 
dangerous  machine  or  dangerous  part  of  a  machine : 
(2)  th>*t  the  obligation  to  fence  machinery  imposed 
upon  the  occapier  of  a  factory  by  the  said  Ajot 
applies  only  to  a  machine  or  part  of  a  machine  which 
was  dangerous  in  the  ordinary  course  of  careful 
working ;  (3)  that  a  machine  or  part  of  a  machine 
was  not  dangerous  within  the  meaning  of  the  said 
Acts  from  the  mere  fact  that  it  might  occasionally 
become  dangerous  by  being  thrown  out  of  gear  in 
the  process  of  m'iuufacturing  the  article  which  it  was 


designed  to  manufacture  by  any  of  the  above-men- 
tioned causes. 

The  recorder  found  as  a  fact  that  the  shuttles  in 
the  appellants'  factory  were  not  dangerous  parts  of 
the  machinery,  and  quashed  the  conviction,  but  stated 
this  case  for  the  opinion  of  the  court. 

If  the  court  was  of  opinion  that  the  fact  that  the 
appellants'  looms  and  shuttles  were  on  the  7  th  of 
August  liable  to  become  temporarily  dangerous  by 
reason  of  any  of  the  above-mentioned  causes  (5), 
(c),  and  ((£),  the  decision  of  the  recorder  was  to  be 
reversed  and  the  conviction  was  to  stand,  with  costs. 

The  Factory  and  Workshop  Act,  1878,  s.  5  : 

**  With  respect  to  the  fencing  of  machinery  in  a 
factory  the  following  provisions  shall  have  effect : 

*'  (3^  Every  part  of  the  mill  gearing  shall  either  be 
securely  fenced  or  be  in  such  a  position  or  of  such 
construction  as  to  be  eqially  safe  to  every  person 
employed  in  the  factory  as  it  would  be  it  it  were 
securely  fenced.     .     .     ." 

The  Factory  and  Workshop  Act,  1891,  s.  6,  sub- 
section 2,  enacts  that  in  section  5,  sub-section  3,  of 
the  Act  of  1878,  before  the  words  "  every  part  '*  shall 
be  inserted  the  words  "all  dangerous  parts  of  the 
machinery  and." 

Sir  E.  E.  WebaUr,  A.G,  (H.  SuUon  and  L.  Sanderson 
with  him),   for  the  respondent,    in   support  of   the 
appeal. — ^The  recorder  has  found  as  a  fact  that  the 
shuttles  were  not  dangerous  parts  of  the  machinery ; 
but  in  coming  to  that  conclusion  he  has  not  proceeded 
on  the  right  principle.     He  thought   that    as  the 
shuttle  was  not  in  its  normal  state  dangerous,  it  oonld 
under  no  drcumstances  become  dangerous.     The  true 
view  of  the  enactment  is  that  if  by  careless  worUng 
or  by  some  external    cause    a   machine,   otherwise 
secure,  is  liable  to  become  dangerous,  then  it  is  a 
dangerous  machine  within  the  Act,  and  must  be  fenced. 

Sir  E.  Clarke,  Q,G.  {G.  Sutton  with  him),  for  the 
appellants. — ^The  decision  of  the  recorder  was  right* 
He  has  found  as  a  fact  that  the  shuttle  was  not  a 
dangerous  part  of  the  machine.     If  the  propositioa 
of  the  Attorney -General  is  right  it  will  lead   to  an 
enormous  extension  of  the  Act,  for  it  is  impossible  to 
imagine  any  machine  that  may  not  by  some  unfore- 
seen cause  or  other  be  liable  to  become  temporarily 
dangerous.    Therefore,  according  to  that  argpiment, 
every  machine  is  "  dangerous  "  within  the  meaning  of 
the  Act ;  but  that  cannot  have  been  the  intention  of 
the  Legislature. 

Sir  E.  E.  Webster,  A.G„  replied. 

Wills,  J. — This  is  a  case  of  considerable  import- 
ance, but  the  enactment  is  plain  and  intellig;ible,  and 
I  see  no  difficulty  in  construing  it.    The  Acts  say 
that  all  dangerous  parts  of  the  machinery  shall  be 
securely  fenced.     The  recorder  seems  to  think  that  no 
part  of  the  machinery  can  be  dangerous,  ixnlees  it  is 
dangerous  in  the  ordinary  course  of  working,  how- 
ever carefully  it  may  be  worked.     I  disag^ree  -with  that 
view,  which,  in  my  opinion,  would  be  a    disastrous 
limitation  of  the  Act.    I  think  that  machinery  ia 
dangerous  if,  in  the  ordinary  course  of  events,  danger 
may  be  expected  if  it  is  worked  without  protection. 
Of  course  it  would  be  absurd  to  say   th&t    merely 
because  an  accident  had  occurred  a  machine    was 
dangerous.     But  it  is  equally  absurd,  to  my  mind,  to 
say  that  a  machine  is  not  **  dangerous  "  within  the 
Act  unless  it  is  always  dangerous.     Many   aocidenti 
occur  where  the  machine  is  of  the  best  poaaible  kind, 
and  is  most  carefully  worked,  but  is  the  ui.achine  ani 
the  less  dangerous  on  that  account  ?    All  tlie  circam- 
stances  of  the  case  must  be  taken  into  consideration 
and  if  there  is  a  substantial  element  of  d&n^Qp  ^^  ^ 
use  of  the  machine  with'' precaution,  th.exi^    in    mj 
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opimon,  it  is  "dangerotu"  within  the  meaning  of 
these  enactments.  The  recorder  has  not  applied  his 
mmd  to  that  view  of  the  case.  He  appears  to  have 
thought  that  if  the  machine  was  of  such  a  kind  that 
aoddents  would  not  ocenr  if  it  was  carefully  worked, 
then  it  was  not  dangerous.  It  is  impossible  to  lay 
down  any  more  definite  rule  than  I  have  done.  The 
tribunal  must  in  each  case  decide  according  to  the 
material  facts.  Under  these  circumstances  the  case 
most  be  remitted  to  the  recorder  for  him  to  reconsider 
his  dectdon. 

Wbioht,  J. — I  am  of  the  same  opinion.  Two 
jnstioes  of  the  borough  came  to  the  conclusion  that 
the  ihnttle  was  dangerous.  The  recorder  reyersed 
fhar  decision  on  an  erroneous  view  of  the  law.  The 
ease  as  stated  refers  to  various  causes  which  might 
occasion  the  shuttle  to  fly  out.  All  these  causes  must 
be  taken  into  consideration,  but  none  of  them  are 
conclusive.  I  do  not  agree  with  the  argument  that 
the  shuttle  is  dangerous  because  if  it  flies  out  it  is 
dangerous.  In  deciding  the  question,  the  chance  of 
the  shuttle  flying  out  must  be  taken  into  account. 

Que  remUted, 

Solicitor  for  the  respondent,  Solicitor  to  the  Treasury* 

Solicitor  for  the  appellants,  J.  TF.  Carter ^  Blackburn 


fBsmX  of  9l9peaL 


From  Chan.  Div.  "J    ^^^  o«  o-. . 

(Lord  Russell  of  Killowen,C.J.,  and  J   ^^*     ^V* ' 
Lindley  and  A.  L.  Smith,  L.JJ.)     )       ^^^'  ^^' 

Mabsh  V,  JossPH.  (a.) 

SUidkir — UnarUhorized  use  of  BoHcitor^a  name — Fraud 
—Liability  of  innocent  aolidior— Negligence — Part- 
nenhip. 

The  name  of  a  firm  consisting  of  two  solicitors  had 
ieea  used^  improperly  and  without  authority^  in  a 
fnadulmt  petition  by  means  of  which  payment  out  of 
tovt  of  a  sum  of  £4,000  was  obtained  by  a  person  not 
ntiUtd  thereto.  One  partner  in  the  firm  knew  nothing 
9/ the  matter  ;  the  other  had  been  told  that  proceedings 
vert  about  to  be  taken,  and  knew,  after  an  order  for 
poyment  had  been  made,  that  the  firm  name  had  been 
woi  in  proceedings  of  some  sort.  The  Treasury  having 
mde  good  the  £4,000, 

Held,  that  the  last-mentioned  partner  had  not,  by 
emitting  to  inform  the  court  that  the  firm  name  had  been 
Med  without  authority  in  the  petition,  made  himself  or 
^firm  liable  to  refund  the  sum  misappropriated  ;  and 
ttat  the  two  solicitifrs  were  respectively  liable  to  replace 
caijr  such  parts  of  the  fund  <u  they  had  respectively 
neeived  in  paymetd  of  the  firm's  costs. 

There  is  not  as  a  matter  of  law  any  usage  that  it  is 
^fithin  the  scope  of  a  solicitor  wirtnership  for  one  of  t?^ 
ffoiners  to  authorize  the  use  of  the  firm  name  by  a  third 
ftrmm  and  to  thereby  bind  his  co-partners.  Such  usage, 
if  any,  must  he  estaJblished  by  evidence  in  each  case* 

Jiidgmtnt  o/£ekewich,  J.,  44  W.  R,  462,  varied. 

Cvoaa-appeals  from  the  decision  of  Zekewich,  J. 
(RDorted  44  W.  B.  462). 

The  queetiap  raised  was  whether  John  Clear  and 
^«  K.  Green,  who  were  in  partnership  as  solicitors 
vider  the  firm  name  of  '*  Clear  &  Qreen,'*  were  liable 
to  make  good,  or  whether  either  of  them  was  liable 
to  make  good,  all,  or  any,  and  what  part  of,  a  sum 

^)  Beported  by  B.  C.  Maoksnzie,  Esq.,  Barrister- 
at-Law. 


of  £6,387  Os.  2d.  which  stood  to  the  credit  of  the  suit 
of  Marsh  v.  Joseph,  and  which  was  paid  out  by  the 
Paymaster- General  pursuant  to  anoi^erof  Kekewich, 
J.,  dated  the  13th  of  July,  1895,  and  which  order 
was  procured  by  the  fraud  of  one  J.  A.  Hales,  a 
tsolidtor.  Hales  was  an  undischarged  bankrupt  and 
an  uncertificated  solicitor.  That  he  was  the  former 
was,  known  to  Clear  ;  the  latter  fact  was  not. 

The  facts  of  the  case  were  these:  In  1877  the 
action  of  Marsh  v.  Joseph  was  instituted  for  the 
administration  of  the  trusts  of  a  settlement  of  the 
9th  of  September,  1858.  In  that  suit  J.  A.  Hales 
acted  as  solicitor  for  the  plaintifb  therein.  Under 
the  settlement  Jacob  Moses  (who  subsequently 
changed  his  name  to  John  Moses  Marsh)  was  entitled 
to  certain  property  for  life,  and  he  had  power  to 
appoint  the  same  to  one  or  more  of  his  children,  and 
failing  appointment  it  devolved  upon  all  equally. 
Later,  the  settled  property  was  sold,  and  the  fund  in 
court  represented  the  proceeds.  In  July,  1895,  Hales 
called  upon  Clear  and  said  he  had  some  business,  and 
that  he  should  require  another  solicitor  to  represent 
one  of  the  formal  parties,  and  asked  dear,  ''Will 
you  act  for  me  P ''  To  this  Clear  replied,  <<  We  shall 
be  very  happy  on  receiving  instructions."  The  name 
of  the  case  was  not  mentioned,  nor  the  character  of 
the  business,  nor  the  name  of  the  supposed  formal 
party  for  whom  Clear  &  Green  were  to  act,  and  those 
gentlemen  heard  nothing  further  about  the  matter 
until  after  the  consummation  of  Hale's  fraud,  and 
after  payment  out  by  the  Paymaster- General  of  the 
fund  in  question. 

On  the  13th  of  July,  1895,  a  petition  was  presented 
in  the  name  of  Joseph  Moses  Marsh,  which,  after 
reciting  the  settlement  of  1858,  that  Joseph  Moses 
Marsh  had  been  certified  by  the  Chief  Clerk  in  the 
suit  of  Marsh  v.  Joseph  to  be  the  eldest  son  of  John 
Moses  Marsh  (formerly  Jacob  Moses)  and  that  certain 
appointments  of  new  trustees  under  the  settlement  of 
1858  had  been  made,  proceeded  to  state  that  by  deed- 
poll  of  the  31st  of  l>ecember,  1894,  John  Moses 
Marsh,  imder  his  power  of  appointment,  and  subject 
to  his  own  life  interest,  had  irrevocably  appointed  tiie 
sum  then  in  court  standing  to  the  credit  of  the  action 
of  Marsh  v.  Joseph  to  his  son  Joseph  Moses  Marsh 
absolutely  for  his  own  benefit.  Such  petition  further 
stated  that  John  Moses  Marsh  died  on  the  8th  of 
March,  1895.  The  petition  then  prayed  that  the 
court  should,  subject  to  certain  provisions  as  to  costs 
and  for  payment  of  succession  duty  (properly  estate 
duty),  order  that  the  fund  be  paid  to  the  petitioner, 
Joseph  Moses  Marsh.  Upon  the  back  of  that  petition 
the  names  **  John  Clear  &  Co."  appear  as  solicitors 
for  the  petitioner.  The  petition  was  verified  by  what 
purported  to  be  an  affidavit  of  the  petitioner,  to  which 
were  exhibited  (amongst  other  documents)  the  settle- 
ment of  1858  and  the  alleged  deed-poll  of  the  31st  of 
December,  1894.  The  affidavit  is  endorsed  **John 
Clear  &  Co.,  Serjeant's- inn."  For  the  purposes  of 
the  hearing  of  the  petition  Hales,  again  using  the 
name  of  **  John  Clear  &  Co.,"  instructed  counsel  to 
appear  in  support  of  the  petition,  and  in  the  name  of 
**J.  Hales"  instructed  other  counsel  to  appear  for 
all  the  other  parties  interested  and  to  consent  to  the 
prayer  of  the  petition.  Accordingly  the  matter  came 
before  Mr.  Justice  Kekewich  on  the  13th  of  July, 
1895,  when  he  made  the  order  prayed.  The  "pay- 
ment schedule  "  to  the  order  provided  for  payment  to 
<*John  Clear,  of  Serjeant's-inn,"  as  petitioner's 
solicitor,  of  ** agreed  costs"  of  petitioner,  £15,  to 
*<John  Hales,  of  15,  CH£Ford's-inn,'*  of  £10  as 
«  agreed  costs  "  of  the  respondents,  and  in  respect  of 
the  estate  duty  £224  lis.  5d.  Accordingly,  on  the 
lOth  of  August,  1895,  the  cheques  were  drawn  in  the 
Paymaster-General's  office  upon  the  Bank  of  England 

j3 


910 


THE  WEEKLY  REPORTER.       u«i.«m»7.]        VdLXLV. 


Ck>i7BT  OP  Affbal. 


l£Afi8H  V.  JO0EVH. 


OOXr&T  OF  AFFBALi 


—one,  payable  to  Joseph  Moses  Idanh,  for 
£6,137  8s.  Od. ;  one,  payable  to  John  Clear,  for  £16 ; 
and  one,  payable  to  John  Hales,  for  £10.  These 
cheques,  with  provision  for  estate  duty,  exhausted 
the  fond  in  court. 

On  the  same  day  (the  10th  of  August)  by,  or  upon 
the  introduction  of,  J.  A.  Hales,  an  account  was 
opened  at  CShild's  Bank  in  the  name  of  Joseph  Moses 
Marsh,  and  the  cheque  of  £6,137  Ss.  9d.  was  paid  in 
to  the  credit  of  that  aoooimt  and  was  credited  as 
cash*  On  the  same  day,  also,  two  cheques  were 
drawn  upon  the  account,  one  for  £100  to  self,  and 
the  other  for  £1  8s.  Id.  to  *'  J.  A.  Hales,"  and  were 
cashed. 

Shortly  put,  the  means  by  which  the  money  was 
obtained  out  of  court  were  the  fraudulent  contriv- 
ances of  EEalea,  either  acting  alone  or  in  complicity 
with  some  other  person  or  persons.  There  was  no 
deed  of  appointment  by  John  Moses  Marsh — ^the 
document  produced  was  a  forgery ;  and  no  affidavit 
in  verification  of  the  petition  had  been  made  by 
Joseph  Moses  Marsh.  The  proceedings  were  in  fraud 
of  that  person  and  the  other  persons  beneficially 
interested.  Ultimately,  in  October,  1895,  Hales  was, 
upon  his  own  confession,  convicted  at  the  Old  Bailey 
for  fotffing  the  name  of  Joseph  Moses  Marsh  on  the 
back  of  the  cheque  for  £6,137  8b.  9d. 

Between  Jul^,  1895,  and  the  12th  of  August,  1895, 
the  date  at  whidi  Hales's  fraud  was  compete,  when 
he  had  got  the  fund  in  question  out  of  court  and 
under  his  control,  and  when  the  two  cheques  against 
it  had  been  paid — ^there  had  been  no  communication 
of  any  kind  oet ween  Hales  and  Clear  &  Qreen.  On 
that  12th  of  Awust,  about  one  o'clock,  Hales  called 
at  the  office  of  Clear  &  Green,  and  saw  the  former. 
Hales  reminded  Clear  of  his  having  spoken  to  him 
about  some  business  that  he  was  going  to  bring  to 
Clear  &  Ghreen.  He  said :  *<  It  is  ul  done.  I  did  it 
for  you.  I  did  not  want  to  bother  you.  The  cheque 
is  waiting  for  your  costs  at  the  Paymaster-Gteneral's." 
Clear  thereupon  reprimanded  him  and  asked  him  what 
business  he  had  to  use  his  name  or  the  name  of  the 
firm.  To  which  Hales  replied :  "  I  thought  it  was 
such  a  simple  matter  that  it  was  not  worth  while.  I 
thou^t  I  could  carry  it  out  and  instructed  counsel, 
and  I  have  done  everything  necessary."  To  this 
Clear  replied  that  he  liked  to  know  what  was  going 
on ;  that  he  did  not  like  people  to  use  their  names, 
and  that  he  had  never  allowed  it  on  any  occasion. 
Ultimately  Clear  took  and  cashed  the  cheque  for 
£15,  repaid  to  Hales  £10  14s.  6d.  out  of  its  pro- 
ceeds, which  the  latter  said  represented  payments  by 
him  to  counsel,  and  handed  tne  balance,  £4  58.  6d. 
in  cash  to  his  partner,  J.  E.  Ghreen,  who  on  the  same 
day  entwed  it  thus  in  the  cash-book  of  the  firm: 
<*  Beceived  cash  of  J.  Hales,  re  Joseph,  £4  5s.  6d." 
This  was  the  sole  connection  of  Green  with  the 
matter.  Between  one  and  two  o'clock  on  the  12th  of 
August,  a  cheque,  payable  to  **self"  drawn  on 
account  at  Child's  for  £4,000,  was  cashed ;  on  the 
Idth  of  August  a  like  further  cheque  for  £50 
was  cashed,  and  on  the  14th  of  September  a  like 
farther  cheque  for  £20  was  cashed.  There  then 
remained  (after  payment  of  these  cheques) 
£1,966  Os.  5a.  to  the  credit  of  the  account,  and  that 
som  so  remained  up  to  October,  1895,  when  the  fraud 
was  discovered,  and  it  has  been  recovered  for  the 
benefit  of  the  persons  entitled. 

Up(m  this  state  of  facts  the  persons  defrauded 
petitioned  the  court  for  relief  against  the  Paymaster- 
General  or  the  Commissioners  of  the  Treasury,  under 
the  Chancery  (Funds)  Act,  1872.  The  daim  to  this 
rdief  was  not  denied,  but  on  the  hearing  of  the 
petition  it  was  alleged  on  the  part  of  the  Treasury 
that  Clear  and  Gtmu  were,  as  officers  of  the  court. 


liable  to  make  good  the  moneys  lost,  and  the  court 
was  asked  so  to  order. 

Clear,  in  his  evidence  at  the  trial,  stated  that  he 
did  not  inquire,  nor  did  Hales  tell  him,  what  was  the 
nature  of  the  business  in  which  his  name  or  that  of 
his  finn  had  been  used,  and  that  he  did  not  ascertain 
till  a  much  later  period  that  his  name  or  that  of  his 
firm  had  been  used  for  a  petitioner  who  was  seeking 
payment  of  money  out  of  court. 

Kdcewich,  J.,  in  his  judgnnent,  accepted  as  true 
the  foregoing  account  given  dy  Clear  ox  the  facts  so 
far  as  he  was  concerned.  The  leamed  judge  explicitly 
found  that  Clear  had  no  reason  to  beueve  that  Hales 
had  intended  to  use  or  had  used  his  name  until  the 
12tii  of  August,  1895.  As  to  Green,  he  also  explicitly 
acquitted  mm  of  all  ]^er8onal  blame.  His  lordship, 
however,  held  (1)  that  it  was  the  duty  of  dear  when  on 
the  12th  of  August  he  first  knew  tmit  his  firm's  name 
had  been  used  by  Hales  without  authority  in  pro- 
ceedings in  court,  to  have  at  once  informed  the  judge 
of  that  fact;  (2)  that  Clear  by  accepting  the  cheque 
of  £15  for  costs  and  placing  it  to  the  account  of  his 
firm  had  thereby  condoned  on  behalf  of  his  firm  the  un- 
authorimd  use  by  Hales  of  the  firm's  name ;  and  (3) 
that  Green  as  Clear's  partner  was  together  with  dear 
jointiy  and  severally  liable  to  make  good  to  the 
Treasury  so  much  of  the  money  as  was  drawn  out  of 
the  bank  by  Hales  after  the  12th  of  August,  1895— 
viz.,  the  sums  of  £50  and  £20,  making,  together  with 
the  sum  of  £15  for  costs,  a  sum  of  £85. 

The  Commissioners  of  the  Treasury,  and  also  Green, 
and  dear,  severally  apx>ealed  from  this  decision. 

Sir  B,  Finlay,  S.O.y  and  Ingle  Joyce,  for  the  Grown. 
— Clear  is  liable  for  £4,090,  both  1>ecause  he  author- 
ized the  use  of  his  firm's  name,  and  because  he  ratified 
what  had  been  done :  In  re  Dangar^a  TrtuU,  37  W.  B. 
651,  41  Ch.  D.  178 ;  British  Mutual  Banking  Co.  v. 
Chamwood  Forest  Bailway  Co.,  35  W.  R.  718,  18 
Q.  B.  D.  714;  Barwick  v.  English  Joint-Stock  Bank, 
15  W.  B.  877,  L.  B.  2  Ex.  259 ;  PhoepfujOe  of  Lime 
Co.  V.  Green,  L.  B.  7  C.  P.  43,  20  W.  B.  C.  K  Dig. 
16;  In  re  B.  A.  Ward,  31  Beav.  1,  11  W.  B.  Ch. 
Dig.  100.  He  is  liable  even  if  he  was  not  negligent. 
But  here  he  ought  to  have  applied  at  onoe  to  the 
court  as  soon  as  he  found  out  tnat  an  improper  use 
had  been  made  of  his  name.  Had  he  done,  so  the  loss 
might  have  been  prevented.  Ghreen  is  liable  for  his 
partner's  act. 

They  abo  referred  to  Storey  on  Agency,  section 
244;  Freeman  v.  Bosher,  13  Q.  B.  780;  Lewie 
V.  Bead,  13  M.  &  W.  834 ;  Bolton  and  Partnera  ▼. 
Lambert,  37  W.  B.  434,  41  Ch.  D.  295  ;  Brook  v. 
Hook,  19  W.  B.  508,  L.  B.  6  Ex.  89;  Chalmera  on 
Bills  of  Exchange  (illustration  7  to  section  24  of  the 
Act  of  1882) ;  In  re  Spencer,  18  W.  B.  240  ;  Brydgea 
V.  BranJUl,  12  Sim.  369;  and  Norton  v.  Cooper »  3  Sm. 
&  G.  375. 

Ashton  Cross,  for  dear. — dear  was  goilly  of  no 
negUgence— or,  at  any  rate,  of  none  that  oontribated 
to  the  loss.  In  none  of  the  cases  cited  was  the  soli- 
citor himself  defrauded. 

Witt,  Q.C,  and  E,  de  Witt,  for  Green.— >The  juiis 
diction  affainst  solicitors  given  bv  35  &  36  Vict,  c 
44  is  merely  punitive,  and  cannot  be  invoked  against 
Green,  who  has  done  nothing  wrong.  It  was  not 
within  dear's  powers  imder  tbe  partnerslxip  articled 
to  employ  Hales,  who,  as  an  uncertificated  solicitor 
and  undischarg^  bankrupt,  had  no  riglit  to  act 
ataU. 

They  referred  to  Scholfield  v.  Lord  Londeaharough^ 
ante,  p.  124,  [1896]  A.  C.  514. 

Stewart  Smith,  for  the  petitioners  in  the  comt 
below. 
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Sir  R.  FinlaVf  8,0,,  in  reply,  referred  to  seotion  16 
of  the  Putnenhip  Act,  1890  (53  &  64  Yict.  0.  39),  and 
to  lindley  on  Partnership,  6th  ed.,  pp.  137  ei  seq. 

Cur.  adv,  vult 

Dec  18.— Lord  Bttbseix  of  Knxowur,  G.J.,  read 

the  judgment  of  the  oonrt,  which,  after  Btating  the 

iadB,  proceeded:     The  qnettion  then  was,   before 

Kekewioh,  J.,  and  now  is  before  us,  whether  on  the 

bets  stated  the  firm  of  Clear  ft  Green  or  any,  and,  if 

10,  which,  member  of  the  firm  is  liable  for  any,  and, 

if  n,  for  what,  part  of  the  moneys  lost.    The  learned 

judge,  M I  understand,  acquitted  Clear  of  responsi- 

faOi^  in  respect   of   all  moneys   drawn  from  the 

loooantat  duld's  Bank  up  to  and  indudinp^  the  12th 

of  August    He  says  expressly  that,  in  his  judgment, 

no  action,  howerer  energetic,  on  Clear's  part,  would 

hife  availed  to  stop  the    payment  of    the  £4,000 

dieqae  on  the  12th  01  August,  out  he  finds  that  Clear 

oa^t  day  condoned  what  he  (Clear)  thought  was 

aa  irregmaiity  in  the   use   of  his   name,  and  the 

kamed  jadffe  makes  him  liable  to  repay  the  amount 

<rf  tiie  £16  dieque,  and  for  any  loss  by  any  withdrawal 

from  Child's  Bank  after  the  date  of  the  12th  of 

AngDit    This  would  represent  a  liability  of  Clear  for 

£15  and  £60  and  £20,  in  all  £86.      As  to  Green,  the 

leaned  judge,  while,  as  I  have  said,  acquitting  him 

of  all  personal  blame,  arrives  at  the  conclusion  that 

dear  was  acting  within  the  scope  of  the  x>artnership 

authority  in  what  he  did,  and  that,  therefore,  Oreen 

11  sobject  to  the  same  liability  as  his  partner.    From 

theae  judgments  there  are  cross-appealB.    Oreen  gave 

wtioe  of  appeal  on  the  21st  of  May,  1896,  the  Crown 

OB  the  22nd  of  May,  1896,  and  Clear  on  the  lOth  of 

June,  1896.    On  the  argument  before  us  the  discus- 

ttoa  proceeded  on  the  appeal  of  the  Crown,  for  whom 

it  was  contended  that  the  learned  judge  had  rightly 

found  that    dear   had    on   the    12th   of   August, 

1S95,  condoned  or  ratified  the  use  of   his   name, 

hut  that  the  learned   judffe  had    faUed   to   carry 

that  oooduflion  to  its  legitimate  consequences  by 

ibdi^  dear  with  the  results,  which,  it  was  contended, 

foDowed  upon  the  use  of  his  name,  and  that  he  was 

lewdly  Uabto  forthe  entire  los8~-namely,  £4,171 8s.  Id., 

and  forthe  cheques  of  £16  and  £10  for  costs.    It  was 

further  contended  that  Qtboi  was  likewise  liable  for 

the  acts  of  hia  partner.     On  the  other  hand,  it  was 

eontended  for  (fiear  that  his  liability  was  limited  to 

the  repayment  of  the  amount  of  the  £16  cheque,  and 

for  Green  that  bis  liability  was  limited  to  the  £4  6s.  6d. 

leeofed  by  him  for  the  partnership.    We  have  now 

to  oonaider  these  various  contentions. 

No  question  of  jurisdiction  was  raised  before  us, 
hot  I  think  it  important  to  state  the  principle  upon 
whack  the  count  acts.  It  is  that  where  negligraice 
or  other  breach  of  duty  is  comndtted  by  a  solicitor, 
tt  officer  of  the  court,  in  a  matter  in  which  the  court 
haa  seisin,  the  court  may,  and  if  it  can  do  full  justice 
win,  summarfly  order  its  officer  to  make  good  the  loss 
OQcasioiied  by  his  neglect  or  breach  of  duty.  But  the 
hut  of  liability  is  the  measure  of  the  loss  fiowing 
from  the  negligence  or  breach  of  duty.  The  court 
eunoi,  mer^y  because  the  officer  has  been  guilty  of 
Uoondoct,  mulct  him  in  damages.  The  damages 
wiat  flow  from  the  act  of  negugence  or  miscon- 
iaet 

hi  the  preaent  case  the  learned  jxidfe  has  divided  the 
loBB  into  (1)  the  loss  whidi  he  considers  occurred  up 
to  and  indnding  the  12th  of  August,  and  (2)  that 
ifter  the  12th  of  August;  and  he  has  fixed  Clear  and 
Oieen  with  the  latter  loss  only.  Before  considering 
vhethcr  thia  ia  correct,  it  will  be  convenient  to  deal 
with  the  broader  contention  of  the  Crown — viz.,  that 
the  firm  are  liable  for  all  the  loss  whenever  it  occurred. 
^■ct  from  the  doctrine  of  ratification,  it  cannot  be 


pretended  that  there  was  any  ground  for  fixing 
Clear  or  Ghreen  with  liability.  Neither  had  done 
any  blameworthy  thing.  Neither  had  authorized  the 
use  of  the  firm  name.  Neither  knew  up  to  the  12th 
of  August  that  the  firm  name  had  in  fact  been  used 
for  any  purpose,  and  when,  on  that  dav,  (Hear  learned 
that  it  had  been  used,  the  mischief  had  been  done, 
the  money  had  gone  out  of  the  control  of  the  court 
and  into  that  of  the  perpetrator  of  the  fraud.  The 
money  was  lost,  and  the  question  was  not  whether 
the  loss  could  be  prevented,  but  whether  any  of  it 
could  be  recovered.  How  had  it  been  obtained  F  It 
had  been  obtained  by  reason  of  the  order  of  the 
court  of  the  13th  of  July,  1896,  which  in  its  tarn  had 
been  obtained  by  the  fraudulent  fabrication  of  the 
deed-poll  and  of  the  affidavit  purporting  to  verify  it, 
followed  by  the  petition  contaming  untrue  state- 
ments, and  the  employment  by  Hales  in  Clear's 
name  of  counsel  for  the  petitioner  to  support  the 
petition,  and  of  counsel  by  Hales  in  Hale's  name  to 
consent  to  the  prayer  of  the  petition.  Of  idl  this 
dear  and  Green  were  ignorant.  Indeed  it  is  obvious 
that  if  Hales  had  not  chosen  to  mention  the  cheque 
for  £16  to  Clear,  in  order  to  get  out  of  it  the  fees 
paid  to  counsel,  the  fraud  would  have  been  equally 
successful  and  complete ;  or,  again,  if  he  had  used 
the  firm's  name  without  any  such  conversation  as 
occurred  in  July.  When,  then,  is  the  true  effect  of 
what  takes  place  on  the  121^  of  August?  To 
appreciate  this  one  must  recur  to  the  conversation  in 
July,  when  Clear  was  asked  by  Hales  whether  he 
would  act  for  a  formal  party  and  said  he  would  if 
instructed.  On  the  12th  of  August,  Hales  in  effect 
says  to  dear,  **  I  did  not  think  it  worth  troubling 
you  about  the  formal  business  I  mentioned  in  July. 
It  was  simple;  I  did  it  myself.  There's  a  cheque 
for  £16  for  you,  but  you'll  have  to  return 
me  all  for  counsd's  fees,  which  I  have  paid,  except 
£4  6s.  6d.,  which  you  keep  for  yourself."  dear 
complained  of  the  use  of  nis  name,  reprimanded 
Hales,  but  kept  and  pud  to  his  partner  this  £4  68.  6d. 
I  doubt  whetner  this  is  anv  ratification  in  any  real 
sense ;  but  assuming  tiiat  it  amounts  to  ratification, 
of  what  is  it  ratification  P  At  most  it  was  ratification 
of  the  use  of  his  name  in  a  formal  matter  for  a  formal 
party.  Is  that  enough  to  fix  him  with  liability  for 
what  had  been  fraudulently  done  by  Hales  for  his 
own  purposes  P  I  think  not.  Clear  did  not  know 
that  his  name  had  been  used  for  the  petitioner,  nor 
that  the  object  of  the  petition  was  to  obtain  payment 
out  of  a  fund  in  court.  The  amount  of  the  cheque 
was  not  such  as  to  suggest  that  the  work  had  been 
other  than  the  employment  of  counsel  for  a  formal 
purpose,  as  for  a  diange  of  investments  or  appoint- 
ment of  new  trustees,  or  the  like.  In  a  wora,  there 
was  nothing  to  suggest  in  the  remotest  way  that 
Hales  had  for  his  own  fraudulent  purposes  used 
dear's  name,  and  been  a  party  to  forgery  and  perjury 
in  effecting  those  purposes.  We  are  not  called  upon 
to  act  in  business  as  if  every  man  with  whom  we 
come  into  relations  is  a  thief,  and  therefore  men's 
actions  are  not  to  be  judged  by  a  standard  of  un- 
belief in  professional  honesty.  To  constitute  a 
binding  adoption  of  acts  a  vriort  unauthorized  these 
conditions  must  exist :  (1)  The  acts  must  have 
been  done  for  and  in  tne  name  of  the  supposed 
principal,  and  (2)  there  must  be  full  knowledge  of 
what  those  acts  were,  or  such  an  unqualified  adop- 
tion that  the  inference  may  properly  be  drawn  that 
the  principal  intended  to  take  upon  himself  the  re- 
sponsibility for  such  acts,  whatever  they  were.  In  the 
S resent  case,  although  the  name  of  Clear  (J.  dear  & 
k>.)  was  used,  it  is  apparent  that  that  user  and  the 
other  fraudulent  acts  of  Hales  were  done  for  his  own 
purposes.  It  is  admitted  that  dear  had  no  knowledge 


212 


tHE  WEEKLY  REPORTER.      iJ^«,m.)       VoL  XL?. 


•  OotJBT  OF  Appeal. 


Mabbh  v.  Joseph. 


OouBT  OF  Appeal 


of  the  fraud  whioh  had  been  committed,  and  in  my 
judffment  it  is  impossible  properly  to  draw  the  con- 
dlnsion  that  Clear  oy  taking  the  cheque  for  £15  and 
keeping  the  £4  58.  6d.  intended  unqualifiedly  to  take 
upon  himself  the  responsibility  for  what  had  been 
done,  however  wickedly  and  fraudulently  it  had  been 
done.  To  use  the  language  of  Kekewioh,  J.,  he  con- 
doned what  he  believed  was  a  mere  irregularity. 
Where  the  supposed  ratification  relates  to  acts  as  to 
which  tiiere  is  no  pretence  of  any  a  priori  authority, 
as  in  this  case,  where  it  is  not  a  question  merely  of 
excess  of  authority,  fuU  knowledge  of  the  facts  and 
unequivocal  adoption  after  such  knowledge  must  be 
proved,  or,  in  the  alternative,  the  circumstances  of 
the  alleged  ratification  must  be  such  as  to  warrant 
the  dear  inference  that  the  principal  was  adopting 
the  supposed  agent's  acts,  whatever  they  were,  or 
however  culpable  they  were.  I  find  an  absence  of 
such  knowl^ge  and  an  absence  of  any  ratification 
except  this — putting  it  at  the  highest — a  ratification 
of  tiie  use  of  the  name  of  the  firm  for  a  formal  party. 
Such  ratification  is  not  enough  to  fix  Clear  or  Ghreen 
with  the  fraudulent  acts  of  forgery  and  perjury  or 
with  the  fraudulent  statements  in  the  petition  to 
which  Hales,  to  further  his  own  ends,  was  a  party. 
It  follows  from  what  I  have  said  that,  even  if  dear 
had  a  priori-  authorized  the  use  of  his  name  for  a 
formal  party,  he  would  not  be  responsible  for  the  acts 
of  fraud  and  forgery  committed  in  this  case  by  his 
supposed  agent  for  that  agent's  own  fraudulent  pur- 
poses. In  my  judgment,  therefore,  the  contention 
of  ^e  Crown  fails  as  against  both  Clear  and  GreeR. 

It  remains  to  consider  whether  Kekewich,  J.,  was 
right  in  fixing  Clear  and  Qreen  with  the  loss  (as  it  is 
cidled)  after  Sie  12th  of  August  as  weU  as  with  the 
amount  of  of  the  £15  cheque.  First  as  to  Clear. 
Obviously  the  judgment  must  stand  against  Clear  for 
the  £15.  He  received  the  cheque  for  £15,  part  of  the 
fund  in  court  fraudulently  obtained,  and  he  has  not 
validly  discharged  himself  of  it.  As  to  the  rest,  I 
have  already  pointed  out  that  in  my  judgment  the 
loss  was  complete  when  the  cheque  of  the  Paymaster- 
Qeneral  was  credited  as  cash  by  Child's  Bank  on  the 
10th  of  Auffust,  twodays  before  Clear  knew  that  the  firm 
name  had  been  used,  and  that  the  only  question  then 
was  whether  any  of  that  loss  could  be  recovered  back. 
I  understand  the  learned  judge  to  have  proceeded  on 
on  the  ground  that  Clear  had  faQed  in  his  duty  in  not 
promptly  informing  the  court  that  his  name  had  been 
used  without  his  authority.  But,  assuming  for  the 
moment  this  faQure  of  duty,  did  it  prevent  the  re- 
covery of  any  part  of  the  money  P  It  is  said  it  did, 
for  that  if  he  had  informed  the  court,  a  stop  would 
have  been  put  upon  the  account  at  Child's  Bank,  and 
the  cheques  for  £50  on  the  13th  of  August  and  for 
£20  on  the  14th  of  September  would  not  have  been 
honoured.  Is  this  so  r  I  agree  that  Clear  ought  to 
have  resented  as  grossly  improper,  the  unauthorized  use 
of  his  name.  Suppose  he  had  said  so  in  stronger 
terms  than  he  did  to  Hales,  and  added,  as  many  men 
actmff  on  a  high  standard  of  professional  conduct 
would  have  done,  ''I  will  straightway  inform  the 
court,"  is  it  not  probable  that  H^es  would  at  once 
have  withdrawn  the  bank  balance  P  Is  it  not  furtiier 
probable  that  the  balance  of  £1,965  Os.  dd.  whioh 
was  recovered,  was  allowed  to  remain  because  Hales 
was,  in  the  absence  of  any  threat  of  this  kind, 
lulled  into  a  false  sense  of  security?  Indeed,  if 
Clear  had  gone  to  the  court,  all  that  he  could  have 
said  was  that  he  thought  it  proper  to  state  that 
his  name  had  been  used  without  authority,  but 
whether  used  for  any  improper  purpose  he  could  not 
say,  and  some  time  must  have  been  occupied  by  inquir- 
ing before  any  action  could  be  takan,  and  meanwhile 
it  is  not  probable  that  Hales  would  have  been  idle. 


I  cannot  see  my  way,  therefore,  to  the  conclusion  that 
Clear's  silence  in  any  sense  led  to  any  part  of  the 
loss.  But  further,  to  hold  Clear  liable  to  make  good 
the  £50  and  £20  drawn  out  from  Child's  Bank  after 
the  12th  of  August  can  only,  in  my  judgment,  be 
right  upon  the  assumption  that  Clear  knew  or  ought 
to  have  suspected  that  a  dishonest  use  had  been  made 
of  his  name  and  that  prompt  action  would,  or  might, 

grevent  or  lessen  any  loss  following  upon  thatdis- 
onest  use.  But  Clear  had  no  knowbd^e  or  evea 
suspicion  of  anything  of  the  sort.  To  hold  him  liable  . 
for  these  sums  is  to  hold  him  responsible  for  a  breach 
of  duty  which  is  not  imposed  by  any  known  legal 
principle,  and  which  the  court  is  not  warranted  in 
imposmg  on  its  own  officers.  To  do  so  would  be  too 
oppressive  on  honest  men  desirous  of  doing  right. 

This  conclusion  is  quite  consistent  with  the  cases 
relied  upon  by  counsel  for  the  Crown,  for  in  dl  of 
them  the  solicitor  who  was  held  liable  for  money  im- 
properly obtained  out  of  court,  had  done  far  more 
than  Clear  did  in  this  case.  TaSlaierr.  Slater,  58L.T. 
N.  S.  149,  the  solicitor  had  allowed  his  name  to  be 
used  for  the  petitioner  upon  whose  application  the 
money  was  obtained,  ana  that  solicitor  actually  re- 
ceivea  the  monev.  So  in  J»  re  Dangar'$  TnuU  the 
solicitor  held  liable  was  the  solicitor  for  the  petitioner 
who  obtained  the  money ;  he  took  an  active  part  in 
obtaining  the  money,  and  his  negligence,  or  that  of 
his  clerk,  caused  the  loss.  In  In  re  Ward  and  in 
Todd  V.  atudholme,  6  W.  B.  277,  3  K.  &  J.  324, 
the  solicitor  had  the  conduct  of  the  suit  and  was 
held  liable  for  his  negligence  in  it.  In  In  re 
Spencer  the  solicitors  ht^  acted  for  the  petitdoners, 
and  their  negligence  caused  the  loss  for  which 
they  were  held  Gable.  In  Brydgea  v.  BranfiU  the 
solicitors  were  the  solicitors  for  the  petitioners, 
and  they  received  the  money.  Clear's  conduct  does 
not  bring  him  within  the  principles  applicable  to  any 
of  these  decisions. 

As  to  Ghreen,  it  follows  from  what  I   have  said 
that  as  to  him  the   question  is  narrowed   to   this 
— ^is  he  liable  jointly  and  severally  with   Clear  for 
the  £15,  or  only  for  the  £4  5s.  6d.  which  he  re- 
ceived from  Clear  and  paid  into  the  bank  accoimt  of 
the  firm  as  part  of  the  partnership  assets  P     That  he 
is  liable  for  the  £4  5s.  6d.  is  obvious,  and  upon  the 
grounds  which  apply  to  the  £15  cheque  in  the  oaae  of 
Clear.     Is  he  liable  for  anything  more  P     I  think  he 
is  not.    The  learned  judge,  as  I  gather,  proceeded  on 
the  ground  that  it  was  within  the  scope  of  the  agency 
authority  created  by  the  partnership  for  one  partner 
to  allow  the  use  of  the  name  of  the  firm  by  wtiother 
solicitor,  and  thereby  to  bind  his  co-partner.      Is  that 
sound  P    As  a  proposition  of   law    I  know    of    no 
authority  for  it,  and  I  confess  I  should  be   sixrpriaed 
to  find  that  it  was  usual  to  do  so.    But  any  such 
usage  must  be  established   by  evidence;  the   ooort 
cannot,   as  a  matter  of  law,  say  that  there    is  any 
such   usage,   and  I  do  not  find  that  in  this  ease 
any  evidence   to   that  effect  was  given  or  offered. 
Indeed,    in   this   cue,   the  question  is  not    merely 
whether  the  permission  to  use  the  firm's  name  'was 
within  the  scope  of  the  partnership  authority,  hat 
whether  it  was  within  such  authority  to  ratify  eae 
post  facto  the  unauthorized  use  of  such  name.      In  the 
absence  of  any  evidence  of  usage  or  course  of  buainesa 
on  these  points,  I  come  to  the  conclusion  tha,t  the  Xl5 
cheque  received  by  Clear  was  not  received  l^y  him  in 
respect  of  any  transaction  in  which  he  had  &  ri^ht  to 
engage  on  b^ialf  of  the  firm.  The  receipt  of  the  oheque 
was  not  the  receipt  of  the  firm,  nor  was  Cle&r's  know- 
ledge of  the  receipt  and  of  the  circumstanoea  nnder 
which   he  received  it  the  knowledge  of    the   firm. 
Green's  liability  began  and  ended  witib  the  receipt  by 
him  from  Clear  of  the  £4  5<«.  6d.  cash,  and  in  confined 
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to  thftt  SQiiL  The  result,  therefore,  in  my  jadgment, 
u  that  Glmr*8  liability  must  be  reduced  to  the  sum  of 
£15,  and  Green's  to  the  sum  of  £4  68.  6d.,  part  of  the 
116,  and  the  order  appealed  from  must  be  varied 
aoantiuigly. 

fioliciton,  Hare  &   Co,,  for   2'he  Solicitor  for  the 
Tnaswry ;  John  Char ;  J.  E.  Cfreen ;  Mear  &  Fowler. 


From  Q.  B.  Div.         j 
(Lord  Eflber,  M.B.,  and  {  Deo.  17. 

Lopes  and  Bigby,  L.  J  J. )  j 

Ktrkham  v.  Attenborottgh. 
Ktrkham  v.  Gill,  (a.) 

SaU  of  goods — Choda  delivered  "  on  mle  or  return  " — 
Pamng  of  property — **  Adopting  the  transaction  " — 
Pkdge  of  goods—Sale  of  Goods  Act,  1893  (66  <fc  67 
Tid.  c  71),  «.  18,  r.  4  (a). 

Where  a  person  to  whom  goods  are  delivered  on  sale  or 
rAtrnpUdges  them  he  thereby  does  anact  *'  adopting  the 
^msacHon"  within  the  meaning  of  section  18,  rule  4 
W»  of  ike  Sale  of  Goods  Act,  1893,  and  he  becomes  the 
pmhaser,  and  the  seller  cannot  recover  the  goods  from 
tkfledgee,  but  can  only  sue  the  purchaser  for  the  price. 

Tlieae  were  two  appeals  from  the  Judgment  of 
GnQthsm,  J.,  in  favour  of  the  plaintiff,  at  the  trial 
of  the  actions  without  a  jury. 

In  Kirkham  v.  Attenborough  the  action  was  brought 
to  reooTer  possession  of  a  diamond  necklace  and 
•  brooch  which  had  been  pledged  by  Winter  with  the 
defendant,  a  pawnbroker.  The  plaintiff,  who  was  a 
■ano&ctiiring  jeweller,  from  time  to  time  delivered 
nriooa  articles  of  jewellery  to  Winter  ''on  sale  or 
ntan,"  and  among  others  the  two  articles  in  ques- 
tion in  this  action.  Winter,  without  having  paid  the 
^siotiS  the  price,  pledged  the  two  articles  with  the 
wendant,  wno  in  ^ood  faith  advanced  money  upon 
^tm,  IHnter  bavms;  died,  the  plaintiff  discovered 
that  they  had  been  pledged,  and  brought  this  action 
to  reeorer  possession  of  them.  The  facts  in  Kirkham 
V.  Gm  were  of  a  similar  nature.  The  learned  judge 
fife  jadgment  in  both  cases  for  the  plaintiff. 

The  deifendants  in  each  case  appealed.  Both 
ipctls  were  argued  together. 

^.  i).  Bonaey  {C.  L.  Attenborough  with  him),  for  the 
•fcndant  in  Kirkham  v.  Attenborough ;  and 

Bukhia,  Q.C,  {C.  L.  Attenborough  with  him),  for  the 
*fa*dant  in  Kirkham  v.  (Ml. — The  property  in  these 
vticisi  passed  to  Winter  when  he  pledged  them.  By 
J^mabff  that  right  of  ownenhip  in  them  he 
"idopted  the  traosaction  "  :  section  18,  rule  4  (a),  of 
«•  Ssle  of  Goods  Act,  1893.  He  dealt  with  them  as 
■i  own,  and  thereby  signified  his  acceptance  of  them 
■  JKBchaser,  and  the  sdler  could  only  sue  him  for  the 
|nn:  Briown  r.  Marr^  7  CSourt  Sess«  Oas.,  4th  series, 
M27-  The  |>roperly  passes  if  tlie  person  to  whom 
■>  goods  are  deliverea  does  some  act  inconsistent 
^  their  retom.  Goods  delivered  on  sale  or  return 
1^  the  boyer  alone  an  option  to  return  them 
]"w  a  rsaaooable  time :  Moss  v.  Sweet,  16  Q.  B.  493. 
P«y  also  referred  to  In  re  Florence,  Ex  parte  Wing- 
M  27  W.  B.  346,  10  Ch.  D.  691,  and  section  36  of 
^  Sale  of  Goods  Act,  1893J  Secondly,  if  the 
pwty  did  not  pass  to  Winter,  the  plaintiff 
1  Wiater  with  the  symbol  of  property,  and 
him  to  hold  himself  out  as  the  owner,  and 
thenfore  estopped  from  denying  Winter's  title 

'(••)  Bsported   by  W.  P.  Barby,  Esq.,  Barrister- 
at-Law. 


to  deal  with  the  goods :  Brown  v.  Marr  ;  Henderson 
V.  WiUiams,  43  W.  B.  274,  [1896]  1  a  B.  621. 

McCall,  Q.C.,  and  W.  E.  Hume  Williams,  for  the 
plaiutiff  in  each  case. — Section  18  of  the  Sale  of  Gh>ods 
Act,  1893,  deals  with  the  rules  for  ascertaining  the 
intention  of  the  parties  as  to  the  time  at  which  the 
property  in  the  goods  is  to  pass  to  the  buyer.  There- 
fore, the  only  question  here  is.  When  did  both  parties 
intend  that  the  property  should  pass?  The  words 
"  adopting  the  transaction  "  in  section  18,  rule  4  (a), 
mean  doing  some  act  as  between  buyer  and  seller 
contemplated  by  the  contract,  and  within  the  inten- 
tion of  both  parties,  so  as  to  carry  out  the  contract. 
They  do  not  include  any  act  inconsistent  with  a 
return  of  the  goods  which  is  detrimental  to  the 
interests  of  the  Mller.  The  rule  should  not  be  inter- 
preted so  as  to  defeat  the  intention  of  the  parties. 
Winter  here  could  have  redeemed  the  goods,  and 
returned  them  to  the  plaintiff.  Brown  v.  Uarr  was 
decided  before  the  Sale  of  Goods  Act,  1893,  came  into 
operation,  and  is  no  authority  upon  the  construction 
of  that  statute. 


Lord  EsHEB,  M.B.->-The  contract  between  the 
plaintiff  and  Winter  was  for  the  delivery  of  certain 
goods  to  the  latter  on  sale  or  return.  That  was  the 
whole  contract.  That  is  a  contract  well  known  in 
business,  and  the  courts  have  been  called  upon  to  con- 
strue that  contract,  and  have  placed  an  interpretation 
upon  it.  When  a  contract  has  become  common  in 
business,  and  the  courts  have  placed  an  interpreta- 
tion upon  it,  then  all  courts  ought  to  adopt  that 
interpretation.  The  contract  bemg  simply  what  I 
have  stated,  the  property  in  the  goods  does  not  pass 
at  the  time  when  the  contract  is  made,  but  it  passes 
upon  something  subsequently  being  done.  The  person 
who  has  received  the  goods  may  return  them  within  a 
reasonable  time,  but  me  option  of  returning  them  is 
solely  his,  and  the  person  who  has  delivered  the 
goods  to  him  cannot  demand  their  return  at  any 
time,  his  only  right  being  to  sue  the  other  for  the 
price  or  value  of  tiie  goods.  The  courts  having 
placed  that  construction  on  the  contract,  we  must  now 
see  what  act  of  the  proposed  buyer  will  have  the 
effect  of  passing  the  property.  Upon  this  point  we 
must  look  at  the  prindples  adopted  by  the  courts,  and 
now  inserted  in  a  code.  We  must  see  what  it  is 
which  the  person  who  has  received  the  goods  on  sale 
or  return  must  do  to  show  that  he  has  accepted  the 
goods  as  sold  to  and  bought  by  him. 

By  section  18,  rule  4,  <*  when  goods  are  delivered 
to  the  buyer  on  approval  or  *  on  sale  or  return  *  or 
other  similar  terms  the  property  therein  passes  to  the 
buyer :  (a)  When  he  signifies  his  approval  or  accept- 
ance to  the  seller  or  does  any  other  act  adopting  the 
transaction."  The  words  are  most  unhappify  chosen. 
When  the  person  to  whom  the  goods  are  delivered 
signifies  his  approval  or  acceptance  of  them  as  the 
purchaser  that  gives  the  other  party  a  right  to  bring 
an  action  for  the  price  of  the  goods.  The  seller 
cannot  demand  the  return  of  the  goods ;  he  can  only 
sue  for  l^e  price.  Then  we  come  to  the  words  "  or 
does  any  other  act  adopting  the  transaction."  We 
must  give  those  words  some  meaniog.  What  trans- 
action is  he  to  adopt  ?  Clearly  not  the  delivery  of  the 
goods  on  sale  or  return,  because  that  has  been  already 
effected.  The  words  must  mean  adopting  the  transac- 
tion in  such  a  way  as  to  make  him  the  purchaser  of 
the  goods.  It  must  be  some  act  which  signifies  that 
he  has  adopted  the  transaction  in  the  sense  that  he  is 
to  be  considered  as  the  purchaser  of  the  goods.  If  he 
does  any  act  which  is  inconsistent  with  his  being 
other  than  the  purchaser,  that  is  sufficient.  In  the 
present  case  the  person  to  whom  the  goods  were 
k  delivered  on  sale  or  return  pawned  them.    He  oannot 
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CoxTBT  OF  Appeal. 


get  them  back  from  the  pawnbroker  without  repay- 
ing  the  sum  adyanoed  upon  them.  That  act  ig  in- 
Gondfltent  with  his  free  power  to  return  them«  He 
ought  not  to  have  done  tnat  unless  he  treated  liimaAlf 
as  the  purchaser.  Therefore  he  has  done  an  act 
which  is  only  oonsiBtent  with  his  being  the  purchaser, 
and  he  thereby  made  himself  the  purchaser. 

The   judgment  must  therefore  be   reversed   and 
entered  for  the  defendant  in  both  cases. 

Lopes,  L.  J. — I  am  of  the  same  opinion.  It  is  im- 
portant to  consider  the  meaning  of  the  contract  for 
the  delivery  of  goods  on  sale  or  return.  The  position 
of  a  person  who  receives  goods  on  sale  or  return  is 
this :  He  has  the  option  of  becoming  the  purchaser  in 
three  ways.  First,  he  may  buy  them  at  the  price 
named  by  the  seller.  Secondly,  he  may  retain  them 
so  long  as  to  make  it  unreasonable  tibat  he  should 
return  them.  Or,  thirdly,  he  may  do  something  in- 
consistent with  his  being  other  than  the  purchaser. 
The  words  of  the  section  are  difficult  to  construe.  If 
a  person  to  whom  goods  are  delivered  on  sale  or 
return  retains  them  for  an  unreasonable  time,  he  does 
something  which  is  inconsistent  with  tibeir  return,  and 
he  thereby  adopts  the  transaction.  Again,  if  he  does 
any  other  act  inconsistent  with  their  return,  such  as 
selling  or  pledging  them,  he  will  no  longer  have  free 
control  over  the  goods,  and  he  brin^  himself  within 
the  words  of  the  section  as  ''adopting  the  transac- 
.  tion."  If  that  is  the  true  construction  of  the  Act,  it 
is  dear  that  the  defendant  is  entitled  to  retain  these 
goods,  inasmuch  as  the  pledge  was  an  act  inconsis- 
tent with  the  return  of  the  goods,  inconsistent,  that 
is  to  say,  with  Winter  being  other  than  the  purcJiaser 
of  them. 

BiQBT,  L.J.,  oonourred. 

Appedla  cUlowed. 

Solicitors  for  the  plaintiff,  Colyer  A  CcHyer. 

Solicitors  for  the  defendants,  Stanley  AUenborotigh 
A  Tyer  ;  AUenhoraugh  d:  Son. 


From  Q.  B.  Div.  ) 

Lord  Esher,  M.B.,  and  Lopes  >  Nov.  30. 

and  Bigby,  L.JJ.)  ) 

BoBEETS  V.  Seoubity  Co.  (Limitbd).  (a.) 

Insurance — Burglary — Policy  signed  and  sealed — Pay- 
ment of  premium — Condition  precedent — Becitdl  that 
premium  had  been  paid — Estoppel— Waiver. 

On  the  l^th  of  December ^  1895,  the  plaintiff  signed  a 
proposal  form  addressed  to  the  defendant  company  for 
an  insurance  against  loss  by  burglary,  the  form  stating 
that  no  insurance  would  be  considered  in  force  until  the 
premium  was  paid.  The  first  premium  was  staled  to  be 
9s.  Ilc2.,  to  the  1st  of  January,  1897,  and  9s.  9d. 
annually  afterwards.  On  the  \%th  of  December  a  pro- 
tectum  note  was  given  to  the  plaintiff ,  reciting  the  pro- 
posal and  declaring  the  plaintiff  to  be  provisionally 
protected,  subject  to  the  conditions  contained  in  the  form 
of  policy  tued  by  the  company,  for  seven  days  from  that 
date.  The  seven  days  expired  on  the  26th  of  December, 
and  on  the  night  of  the  next  day  the  plaintiff  suffered  a 
loss  by  burglary.  On  the  21th  of  December,  at  a  meet- 
ing of  the  directors  of  the  company,  who  were  ignorant 
of  the  loss,  a  policy  was  duly  signed  and  sealed  insuring 
the  plaintiff  from' the  \Uh  of  December,  1895,  to  the  \st 
of  January,  1897,  the  policy  reciting  that  the  first 
premium,  9s.  lid.,  had  been  paid,  and  one  of  the  pro- 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Bazrister- 
at-Law. 


visoes  tJierein  stated  that  no  assurance  by  way  of  renewal 
or  otherwise  should  be  held  to  be  effect&i  until  the 
premium  due  thereon  should  have  been  paid.  No 
premium  was  ever  paid,  and  the  policy  never  left  the 
company^ s  office. 

Held,  that  the  company  must  be  taken  to  have  waived 
the  prepayment  of  the  premium,  and  thai  they  were 
therefore  liable  on  the  policy. 

Appeal  by  the  defendants  from  the  decision  of  the 
Divisional  Court  (Ghrantham  and  Wright,  JJ.)f  affirm- 
ing the  judgment  of  the  Leeds  County  Court  judge 
in  an  action  upon  a  policy  of  insurance  against  loss  07 
burglary  and  nousebrealang. 

On  the  14th  of  December,  1895,  the  plaintiff  signed 
a  proposal  form  for  an  insurance  for  £167  on  fmni- 
ture  and  other  chattels  against  loss  by  burglary  snd 
housebreaking,  whereby  he  agreed  to  accept  a  policy 
subject  to  the  usual  conditions  prescribed  bv  the  com- 
pany and  indorsed  on  that  policy,  and  on  the  back  of 
the  form  it  was  stated  that  no  insurance  would  be 
considered  in  force  until  the  premium  was  paid.  The 
first  premium  was  9s.  lid.  to  the  1st  of  January, 
1897,  and  9s.  9d.  for  each  year  afterwards,  the  premium 
being  renewable  on  the  1st  of  January  in  each  year. 
The  extra  2d.  in  the  first  premium  was  for  the  ''  odd 
time,"  which  was  defined  to  mean  that  policies  were 
renewable  on  the  1st  of  the  month,  and  the  premium 
for  the  odd  time  over  twelve  months  must  oe  added 
to  the  year's  premium. 

No  premium  was  ever  paid. 

On  the  18th  of  December,  1895,  the  following  pro- 
tection note,  sijg^ed  by  the  company's  agent,  was 
given  to  the  plaintiff :  "  Mr.  Bobcats,  having  made  a 
proposal  to  this  company  for  insurance  against  loss 
arismg  from  burglary  and  housebreaking  for  the  sum 
of  £167  on  property  described  in  his  proposal,  and 
having  paid  to  me  the  sum  of  £  (left  blank),  is  herelyy 
declared  to  be  provisionally  protected  against  that 
risk  (subject  to  the  conditions  contained  in  and 
indorsed  on  the  form  of  policy  used  by  the  company) 
for  seven  days  from  this  date,  or  until  the  proposal 
be  in  the  meantime  declined."  The  seven  oays  ex- 
pired on  the  25th  of  December,  and  On  the  night  of 
the  26th  of  December  a  burglaiy  was  committed  and 
a  loss  occurred  under  the  policy. 

On  the  27th  of  December  at  a  meeting  of  the 
directors  of  the  company,  who  were  in  ignorance  that 
a  burglary  had  been  committed,  a  policy  was  signed 
by  two  directors  and  the  secretary,  and  the  seal  of  the 
company  was  affixed  thereto,  insuring  the  plaintiff  as 
described  in  the  proposal  form  from  noon  of  the  14th 
of  December,  1895,  to  noon  of  the  1st  of  January, .' 
1897.  The  policy  recited  that  the  first  premium 
(98.  lid.)  had  beoi  paid  by  the  assured  to  Uie  com- 
pany, and  one  of  the  provisoes  therein  stated  that  no 
assurance  by  way  of  renewal  or  otherwise  should  be 
held  to  be  effected  until  the  premium  dae  thereon 
should  have  be^a  paid. 

The  policy  never  left  the  company's  office. 

The  defendants  denied  liability  under  the  polioy  OQ 
the  ground  that  there  was  no  concluded  oontraot  ot 
insurance.  The  plaintiff  in  his  evidence  stated  that^ 
the  only  reason  why  he  had  not  paid  the  premiumt 
was  that  he  was  never  asked  for  it,  and  that  he  wasi 
always  ready  to  pay  it. 

The  counfy  court  judge  held  that  the  prepayment 
of  the  premium  had  been  waived,  and  g&ve  judgment 
for  the  plaintiff,  and  the  Divisional  Coort  amimed 
this  decision. 

ChanneU,  Q.C.  {G.  M.  Cohen  and  A.  I^eiUon), 
the  defendants. — ^All  the  documents  expressly  sta 
that  no  insurance  should  be  in  force  until  the  premiu 
was  paid.    The  payment  of  the  premium  was  1 
dition  of  the  policy  coming  into  operation. 


YaLXLY.        tJ«La6.i»T.]      THE  WEEKLY  REPORTER. 


215 


G.  A.       Ck>I7irTY  COUKGIL  OF  MlDDLBSSZ  V.  ASSXSSMSNT  OOMMITTSB  OF  ST.  GbOBGB'S  UKION.        0.  A. 


borgliiy  took  place  after  the  aeven  days  dnzing  whioh 
ike  pEotedaon  note  was  in  operation,  and  before  the 
poliqj  wu  signed.  The  poHoy  expressly  stated  that 
no  inmzsnoe  should  be  held  to  be  effected  until  the 
premxiim  was  paid.  The  policy  neyer  left  the  com- 
jmft  posMssion,  and  was  not  a  contract  by  the  com- 
ptny  imtQ  deUyered  to  the  assured  in  exchange  for 
Um  premiimu  The  recital  in  the  policy  that  the 
prenunm  had  been  paid  was  incorrect. 

He  refeiTed  to  Xenoa  t.  Wickham,  16  W.  B.  38, 
LE.2H.L.  296;  Canning  r,  Farquhofr,  34  W.  B. 
423,16aB.D.  727. 

hmgdoiffej  for  the  plaintiff,  was  not  called  upon. 

Lotd  Bbhbb,  ILB. — In  this  case  there  has  been  a 
pRrpossl  for  insnnnoe,  and  that  proposal  has  been 
Moqrted.  If  the  matter  had  stcmrod  there  we  should 
litT«  had  to  consider  the  e£E8ct  oi  the  proposal  and 
theioe|mtanoe.  But  the  matter  has  gone  beyond 
ftst  lliere  is  a  policy  signed  and  sealed  on  the  27th 
ol  Beoember.  What,  therefore,  would  have  been  the 
cAMt  of  the  myposal  and  the  acceptance  becomes 
inmatttiaL  Here  there  is  a  policy.  Was  this  policy 
oecotad  upon  condition  that  it  was  not  to  oe  an 
flffMteal  polu^  until  certain  things  were  fulfilled  F 
Hie  poliay  was  duly  signed  and  SMled  hj  thecom- 
pny.  l&e  policy,  it  was  said,  was  kept  m  the  com- 
jPtty'i  office,  and  was  never  deliyeredto  the  plaintiff, 
uen  is  no  suggestion  that  the  policy  was  delivered 
tothe  aecretary  to  be  held  as  an  escrow — that  is,  until 
HeMcondEtion  was  fulfilled.  The  policy  was  executed, 
ad  it  remained,  I  suppose,  in  the  hands  of  the  com- 
piBj's  lecretaiy.  The  company  might  have  delivered 
it  to  their  secretary  as  an  escrow,  but  this  was  not 
^ooe.  The  policy  therefore  having  been  executed, 
ndno  oonditiosi  beiDff  attached  to  its  delivery,  it 
became  the  company^  concluded  contract.  That 
b«n^  10,  we  must  construe  the  policy  and  see  how  it 
ffphes.  F^m  what  time  did  it  take  effect?  It 
innnd  the  aasured  from  noon  of  the  14th  of 
l>Kember,  1895,  to  noon  of  the  1st  of  January,  1897. 
fte  argument  against  that  is  that  the  recital  that 
ttepnmium  had  been  paid  was  untrue,  and  it  was 
PRUied  to  show  that  the  premium  had  never  been 
id,  and  that  therefore  the  policy  never  came  into 
opentiQn*  In  the  first  place  the  company  are  not  at 
Uerty  to  ahow  that  as  against  their  own  act  and 
M.  But,  in  my  opinion,  the  best  mode  of  dealing 
vith  tiiat  argnznent  is  this.  The  company  have 
fmted  the  premium  as  paid,  and  have  therefore 
VHved  its  prepayment,  line  company  cannot  in  this 
CMe  get  lid  of  their  liability,  after  the  deed  has  been 
OKofeed  and  the  loss  has  happened,  merely  by 
i^Hviog  that  the  premium  has  not  been  paid.  The 
nnlt,  therefore,  is  that  the  company  are  hable  to  pay 
ftaplaintiff,  bat'can  deduct  the  premium  from  the 
■Bp^aUe. 

liona,  IfcJ. — ^I  am  of  the  same  opinion.  I  think 
^  the  piopoaal  and  the  protection  note  came  to  an 
^whflB  the  policy  was  executed.  The  question  we 
w*a  to  determine  is  whether  there  is  a  concluded 
VHoisnt  between  the  parties.  In  my  opinion, 
*««  the  policy  was  dulj  executed  it  became  a  con- 
*>bdad  oontnct.  It  is  said  that  we  can  go  back  to 
^  statement  in  the  proposal  that  no  insurance 
"vwU  be  conaidered  in  force  imtil  the  premium  had 
Weapaid.  But  we  find  in  the  recitals  in  the  policy  a 
i^itfmant  that  the  premium  has  been  paid.  The 
MBpaay  seek  to  go  against  their  own  solemn  state- 
MBt  In  my  opinion  they  are  estopped  from  saying 
'te  the  premium  has  not  been  paid;  and  even  if 
j^  is  no  estoppel  the  company  must  be  taken  to 
1m^  waived  the  prepayment  of  uie  premium.  The 
of  the  poncy,  under  the  circumstances,  is 


conclusive  proof  of  a  concluded  agreement.  It  seems 
to  me  that  if  tiie  assured  had  gone  to  the  company's 
office  the  day  after  the  execution  of  the  policv  and 
tendered  the  premium  and  demanded  the  deed,  the 
company  would  have  had  no  answer  to  the  demand. 

BiQBY,  L.J. — I  am  of  the  same  opinion.  The 
signing  and  sealing  of  the  policy  created  an  insurance 
as  from  noon  of  tiie  14th  of  December,  1895.  The 
annual  premium  is  to  be  9s.  9d.  I  find,  however, 
that  the  first  premium  covers  the  period  from  the 
14th  of  December,  1895,  to  the  Ist  of  January,  1897, 
and  amounts  to  98.  lid.  That  shows  an  extra  2d. 
for  the  few  days  remaining  of  the  current  year  from 
the  14th  of  December,  1895,  to  the  1st  of  January, 
1896 — that  is  to  say,  for  the  period  partly  before  and 
partly  after  the  pouoy  had  been  executed.  The  com- 
pany, at  the  very  least,  waived  the  prepayment  of  the 
2d.,  which  was  the  sum  applicable  to  the  period 
during  which  the  loss  occunM.  I  think  that  the 
company  also  waived  the  prepayment  of  the  whole 
98.  lid.,  but  that  becomes  immaterial  because  the 
loss  occurred  before  the  end  of  the  year  1895.  The 
policy  most  certainly  is  a  deed.  It  is  in  the  form  of 
a  deed,  and  I  do  not  see  how  it  is  possible  to  say 
that  there  is  no  bargain.  Even  if  it  were  shown  to 
have  been  delivered  as  an  escrow  upon  condition  that 
it  was  not  to  be  handed  over  to  the  assured  until  pay- 
ment of  the  premium,  still  it  would  be  as  good  and 
complete  a  deed,  when  the  condition  was  fmfilled,  as 
if  it  had  been  delivered  unconditionally  at  the  first. 
If,  therefore,  the  assured  had  gone  to  the  office  of 
the  company  with  the  premium,  the  deed  must  have 
been  handed  over  to  him.  I  do  not  think  that  he 
ought  to  lose  his  right  because  he  has  not  actually 
tendered  the  premium.  He  was  perfectly  ready  to 
pay  it  His  right  under  the  concluded  agreement  is 
to  have  the  amount  of  the  loss  made  good  to  him 
upon  his  paying  the  premium  of  98.  lid. 

ATpptdl  diamissed. 

Solidtors  for  the  plaintiff,  ffarman,  Ward,  <fe 
Cottier. 

Solicitors  for  the  defendants,  Burchdl  A  Co, 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B. ,  and  Lopes  [  Nov.  20. 

and  Bigby,  L.JJ.)  ) 

OoxnsTLY  OouvoiL  OF  Middlesex  v.  Assessment 

OOMKITTEE  OF  St.  QBOBGE'S  UNIOV.  (a.) 

Poor  lavh—BaHng — EwempHana — Couniy  council  office$ 
— Uaerfor  odminiitraHve  pwrpoaes — Joint  occupation 
with  quarter  »e$9ion$. 

Premises  were  occupied  ct$  to  one  part  hy  a  counJty 
council  exclusively  for  the  purpose  of  the  administrative 
business  of  the  county  ;  another  part  of  the  premises  was 
occupied  by  the  county  council  jointly  vnth  the  quarter 
sessions* 

Held,  that  occupation  for  the  administrative  business 
of  the  county  was  not  occupation  for  a  *'  Orown  "  pur^ 
pose  so  as  to  exempt  tJie  county  council  from  being  rated 
for  the  relief  of  the  poor ;  that  as  to  the  part  of  the 
premises  occupied  jointly  with  the  quarter  sessions  the 
county  council  must  be  rated  in  proportion  to  the  extent 
of  their  occupation. 

Decision  of  the  Divisional  Court  (Cave  and  Wills, 
JJ.),  44  W.  £.  666,  affirmed. 

(a.)  Beported  by  F.  O.  Bobdtbok,  Esq.,  Banister* 
at-Law. 
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C.  A.      County  CjOjtscil  of  Middlesex  v.  Assessment  Committee  of  St.  Oeoboe's  Union.      C.  A. 


Appeal  by  the  Middlesex  County  Council  from  a 
dedflion  of  the  Divisional  Court  (Ca?e  and  Wills,  JJ.) 
on  a  case  stated  under  section  40  of  the  Valuation 
(Metropolis)  Act,  1869,  reported  44  W.  B.  666. 

The  name  of  the  Middlesex  County  Council  was 
inserted  in  a  supplemental  valuation  list  of  the  united 
parishes  of  St.  Margaret  and  St.  John  the  Evangelist, 
Westminster,  in  the  Sfc.  George's  Union,  as  that  of 
the  occupiers  of  ''that  part  of  the  Gxuldhall,  West- 
minster, being  the  county  hall,  committee  rooms, 
offices,  office  of  the  county  surveyor,  vaults,  and 
rooms  used  by  the  caretaker,  and  such  parts  of  the 
building  as  are  used  by  the  Middlesex  County  Coun- 
cil for  administrative  purposes  as  distinguished  froxu 
Crown  purposes.'' 

The  county  council  were  asf  essed  in  respect  of  their 
occupation  of  the  premises  at  £225  gross  and  £188 
rateable  value. 

Parts  of  the  Quildhall  were  used  exclusively  by  the 
quarter  sessions,  except  that  the  courts  were  occasion- 
ally used  by  the  county  council  for  the  purpose  of 
hearing  applications  for  music  and  dancing  licences. 
Other  parts  were  used  exclusively  by  the  county 
council.  Other  parts,  including  the  offices  of  the 
clerk  of  the  peace,  who  was  also  ex  officio  clerk  of  the 
county  council,  were  used  jointly  by  the  county 
council  and  the  quarter  sessions. 

The  questions  for  the  opinion  of  the  court  were : 

1.  Is  the  Guildhall,  or  any  and  what  part  thereof 
rateable  and  within  the  description  of  rateable  pro- 
perty the  subject  of  the  Valuation  (Metropolis)  Act, 
1869. 

2.  Upon  what  principle  is  the  Gttildhall,  or  any 
rateable  part  thereof,  to  be  valued  and  assessed  for 
the  purpose  of  the  poor  or  other  rates. 

3.  Is  the  question  whether  the  parts  of  the  building 
used  by  the  county  council  exclusively  are  capable  of 
being  let  separately  from  the  rest  of  the  building 
material. 

The  Divisional  Court  held  that  the  parts  of  the 
building  used  exclusively  for  the  administrative  pur- 
poses of  the  county  council  were  not  exempt  from 
rating,  and  that  as  to  such  parts  of  the  premises  as 
were  used  jointly,  the  occupations  must  be  appor- 
tioned, and  that,  so  far  as  they  were  occupied  by  the 
county  council  tliey  were  rateable :  see  44  W.  B.  666. 

The  county  council  appealed. 

DanckwerUy  for  the  appellants. — ^First,  the  whole 
building  is  exempt  from  rating,  being  used  for 
"public  purposes."  The  administrative  duties  per- 
formed by  the  county  council  are  the  same  as  were 
before  1888  performed  by  the  justices  in  quarter 
sessions,  and  the  premises  occupied  by  quarter 
sessions  for  administrative  county  business  were 
exempt  from  liability  to  poor  rate :  Hodgson  v.  Car- 
lisle  Local  Board,  8  B.  &  B.  116;  C&inmiesioners  of 
River  Tone  v.  Ashy  10  B.  &  C.  349 ;  Mersey  Docks  v. 
Cameron,  13  W.  B.  1069,  11  H.  L.  Cas.  443;  Beg.  v. 
Justices  of  Worcestershire,  11  A.  &  E.  57 ;  Nicholson 
V.  Assessment  Committee  of  Holhorn  Union,  35  W.  B. 
230,  18  Q.  B.  D.  161 ;  Coomher  v.  Justices  of  Berks, 
32  W.  B.  525,  9  App.  Cas.  61.  Secondly,  assuming 
that  the  purposes,  for  which  the  county  council  use 
that  part  of  the  building  occupied  by  them  ex- 
clusively, are  not  "public"  purposes,  nevertheless 
the  county  council  is  not  rateable,  for  where  a  build- 
ing is  mamly  used  for  *'  public  "  purposes  as  is  the 
case  here,  you  cannot  pidc  out  certain  parts,  not  so 
used,  and  rate  them :  Martin  v.  Asse^ssmtnt  Committee 
of  West  Derby,  31  W.  B.  489,  11  Q.  B.  D.  145;  Pear- 
svn  V.  Assessment  Committee  of  Holbom  Union,  [1893] 
1  a  B.  389,  41  W.  B.  Dig.  165. 

Bosanquet,  Q,C  {W,  C.  Byde  with  him),  for  the 
respondents. — The  use  of  piurts  of  the  bimding  for 


the  administrative  purposes  of  the  county  council  ia 
not  such  a  user  as  will  entitle  the  county  council  to 
exemption.  A  building  is  only  exempt  if  used  for 
"  Crown"  purposes,  that  is  to  say,  it  must  be  lued 
for  the  purpose  of  that  part  of  the  government  of  the 
county  which  is  theoretically  administered  by  the 
Crown :  Oreig  v.  University  of  Edinburgh,  L.  £.  1 
H.  L.  Sc.  348.     (He  was  stopped  by  the  court.) 

Danchwerts,  in  reply,  cited:  B.  v.  Justices  of 
Glamorganshire,  5  T.  B.  279. 

Lord  EsHEB,  M.B. — ^The  county  council  are  des- 
cribed in  the  valuation  list  as  occupiers  of  the  pre- 
mises in  question.  No  point  is  raised  by  the  case  ss 
to  whether  the  county  council  were  rightly  put  in  the 
listlas  occupiers,  and  the  question  raised  by  the  case  is 
whether  the  county  council  is  liable  to  be  rated  in 
ren>ect,  not  of  the  whole,  but  of  certain  parts  of  the 
buuding.  The  whole  building  is  in  the  occupation  of 
the  county  council,  but  a  part  of  the  building  is  used 
exclusively  by  the  justices  for  the  purposes  of  the 
judicial  side  of  their  jurisdiction  as  justices  in  quartet 
sessions,  Ot^er  parts  are  used  jointly  by  the  justioes 
when  performing  their  administrative  functions  and 
by  the  county  council.  Other  parts  are  not  used  by 
the  justices  at  all,  but  are  used  exclusively  by  the 
county  council  in  carrying  out  the  duties  entrusted  to 
them  by  Parliament.  The  parts  of  the  building  in 
respect  of  which  the  county  council's  name  has  been 
inserted  in  the  valuation  list  are  the  parts  used  jointly 
by  the  county  council  with  the  justices  and  the  parts 
used  exclusively  by  the  county  council. 

It  has  been  contended  that  no  part  of  the  building 
is  rateable  because  it  is  said  that  the  whole  building  is 
used  for  public  purposes.  In  my  opinion  that  argu- 
ment is  contrary  to  several  decided  cuses  in  the  House 
of  Lords  and  the  Court  of  Appeal.  The  purposes  for 
which  the  county  council  use  their  part  of  the  build- 
ing are  no  doubt  in  one  sense  **  public  purposes,*'  but 
they  are  not "  Crown  "  purposes  within  the  definition 
given  in  the  House  of  Lords  in  The  Mersey  Docks  v. 
Cameron  by  Lord  Westbury  and  Blackburn,  J.,  both 
of  whom  draw  a  distinction  between  public  purposes 
properly  so-called,  and  Crown  purposes  which  are  no 
doubt  public  but  are  also  something  more.  I  think 
that  that  case  is  an  authority  for  saying  that  those 
parts  of  the  building  which  are  needed  exclusively  by 
the  county  council  must  be  rated. 

As  to  the  part  of  the  building  which  is  used  jointly 
vrith  the  justices,  I  think  that  if  the  ^ticee  had  used 
that  part  for  judicial  purposes,  there  might  have 
been  some  question  whether  the  county  oooncil  was 
not  exempt  from  rateability  in  respect  of  their  occu- 
pation of  that  part.  The  justices,  however,  use 
that  part  solely  for  administrative  purposes  which 
would  not  come  within  the  definition  of  Crown  pur- 
poses, and  that  being  the  case  the  county  oouncil  are 
Uable  to  be  rated  in  respect  of  their  oocapation  of 
that  part.  I  am,  therefore,  of  opinion  that  the 
judgment  of  the  Divisional  Court  was  perfectly 
right. 

It  is  said  that  the  court  should  have  spedfically 
determined  which  rooms  in  the  building  were  rate- 
able. The  court  has,  however,  laid  down  the 
principle  on  which  certain  portions  of  the  building: 
are  rateable,  and  then  the  court  said  that  a  skilled 
person  acting  on  this  principle  would  be  perfectly 
competent  to  deal  with  the  matter.  In  so  dealing 
with  the  case  the  Divisional  Court  was  in  my  opinio^ 
quite  right,  and  this  appeal  must  therefore  be  dis- 
missed. 

Lopes,  L. J. — ^The  county  council  have  been  treateJ 
as  rateable  in  respect  of  so  much  of  the  Qoildhall  •■ 
is  in  their  occupation.    They  claim  exemption  on  thi 
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gnnmd  that  ihey  tise  the  building  for  publio  purposes. 
Ibare  ii    nothing    in    the    Statute    of    Elizabeth 
exonpting  any  oocupier  from  liability  to  the  poor 
nte,  beyond  what  is  involved  in  the  position  that  the 
Crown  is  not  bound  by  the  Act,  because  it  is  not 
expntsly  mentioned  in  it.    Up  to  the  time  of  the  case 
of  The  Meney   Docks  v.    Cameron   there    wets    no 
doubt  considerable  laxity  in  dealing  with  these  ques- 
ticau,  but  in  that  case  it  was  clearly  laid  down  by 
the  Honse  of  Lords  that  public  buildings  are  liable 
to  be  rated,  provided  that  they  are  not  used  for 
Crown  pnrposes*    Down  to  the  year  1888  I  think 
that  probably  the  Ghiildhall   at   Westminster    was 
exempt,^  on  ike  ground  that   it  was  used  by   the 
Tostioesfor  judicial  purposes  and  for  nothing  else, 
becuse  at  that  time  the  administrative  business  of 
the  ooonty  was    done  by  the    justices    in  quarter 
Kinons  assembled.    In  1888  the  Local  Government 
Act  wae  passed,  which  brought  about  a  great  change. 
The  jadical  work  of  justices  remained  at  quarter 
Mnon«,  and  continued  to  be  work  done  by  virtue  of 
their  office  as  justices — ^that  is,  servants  of  the  Crown. 
But  tbe  administrative  work  of  the  county  was  trans- 
fond  to  the  county  council,  a  body  so  constituted  that 
it  jD^t  or  might  not  consist  of  justices.    The  county 
cooncil  did  not  derive  its  authority  from  the  Crown, 
bvt  was  elected.     The  result  is  that  the  exemption 
ibffi  rateability  only  applies  to  that  portion  of  the 
building  which    is  used  for  Crown   purposes.      So 
BDch  of  the  building  as  is  used  for  the  administrative 
pupoees  of  the  county  council  is  rateable. 

Mr.  Danckwerts  argued  ingeniously  that  the 
Mnioei  of  the  justices,  which  had  been  transferred  to 
the  ooandl,  were  still  imperial  services,  and  that 
therefore  the  exemption  still  applied  to  them, 
i/thoogh  th^  were  discharged  by  different  persons. 
In  other  words  his  argument  comes  to  this,  that  the 
ezeaptiou  is  in  respect  of  tbe  services  rendered,  and 
pot  of  the  person  who  renders  them.  It  is  an 
Bgedons  argument,  but  it  cannot  prevail.  For  these 
I  am  opinion    that    the    appeal   must   be 


ItiGBT,  L.J. — I  am  of  the  same  opinion.  The 
S^estaoQ  is  whether  premises  occupied  by  a  county 
«anal  for  the  purpose  of  perf ornung  their  adminis- 
tiatire  duties  are  within  the  statute  of  43  Elizabeth 
c- 1  It  seems  to  be  a  remarkable  thing  to  suggest 
that  fhey  are  not.  There  is  no  doubt  that  for  a  long 
pood  prior  to  the  decision  of  the  House  of  Lords  in 
-fcney  Docks  v.  Cameron^  erroneous  opinions  prevailed 
m  to  the  existence  of  exceptions  from  rateability. 
b  ii  also  true  that  those  earlier  decisions  were  not 
ttpveaely  overruled  bv  the  House  of  Lords,  but  I  am 
nr  tliat  not  one  of  the  cases  decided  prior  to  the 
House  of  Lords  case  is  an  authority  in  this  case.  I 
do  aot  danv  that  there  are  cases  in  which  it  has  been 
W  that  justioes  in  quarter  sessions  assembled  are 
Kpnsentatlves  of  the  Crown,  and  that  the  premises 
^ttopied  by  them  are  exempt  from  rateability.  But 
^feeve  is  no  case  decided  in  which  a  body  Uke  the 
•ooBiy  oooncQ,  osing  a  building  solely  for  adminis- 
totive  pozposes  oonnected  with  local  government, 
^  been  held  exempt.  There  being  no  previous 
^•eiaaos  applicable,  we  must  go  back  to  the  statute, 
iS  Klis.  c  2.  When  the  matter  is  so  looked  at,  I  do 
>ot  lee  how  there  can  be  any  doubt  about  it.  In  my 
Jpinion  this  building  is  dearly  within  the  statute. 
uoe  are  parU  of  the  building  which  are  not  in  the 
<tthiHTe  occupation  of  either  the  justices  or  tiie 
ttoty  oooncil.  I  should  have  thought  that  there 
vc-nla  be  some  difficulty  in  saying  that  there  was 
My  tzemption  at  all  in  respect  of  that  part  of  the 
Wdding,  tat  that  question  is  not  raised  m  this  case, 
■d  thgqfao  I  do  not  eocprets  any  opinion  as  to  that. 


But  I  have  no  doubt  whatever  that  the  county 
council  are  rateable  in  proportion  to  the  extent  to 
which  they  use  those  parts  of  tiie  building.  Having 
considered  the  judgments  delivered  in  the  court 
below,  I  think  that  they  have  laid  down  the  true 
principle  applicable  to  this  case. 

Appeal  dismissed. 

Solicitor  for  appellants,  R.  Nicholson, 

Solicitor  for  respondents,  fT.  J.  Fraser. 


HHigfy  OTourt  of  ^ujstice. 


Oct.  30,  31 ;  Nov.  17,  18,  28 


Chan.  Div.  \ 
Stirling,  J. ) 

In  re  The  Roundwood  Collieey  Co. 
Lbb  V,  The  Eotjndwood  Colubry  Co.  (a.) 
Company — Voluntary  winding  up  of  company — Land- 
lord and  tenant — Distress  put  in  be/ore  commencement 
of  winding  up — Staying  proceedings — Companies  Actf 
1862,  M.  87,  134 — Mining  lease — Power  of  distress 
extending  to  chattels  on  premises  other  than  those 
demised  by  the  lease— Bills  of  Sale  Act,  1878  (41  A 
42  Vict.  c.  31),  ss.  4,  6— Bills  of  Sale  Act  (1878) 
Amendment  Act,  1882  (46  (fc  46  Vict.  c.  43),  ss.  3,  8. 

The  rules  laid  down  in  the  case  of  the  compulsory 
winding  up  of  a  company  in  In  re  The  Ghreat  Ship  Co., 
12  W,  R.  139, 4t  DeG.f.&  8.  63,  and  In  re  Lancashire 
Cotton  Co.,  36  W.  R.  305,  36  Ch  D.  G56—that  if  an 
execution  ia  issued  or  a  distress  levied  before  the  com- 
mencement of  the  winding  up,  permission  urill  be  given 
to  proceed  to  sale  unless  there  are  special  reasons  render- 
ing  such  a  course  inequitable^  while,  in  the  absence  of 
special  reasons,  such  permission  will  be  refused  where 
the  execution  is  issu&i  or  the  distress  levied  after  the 
commencement  of  the  winding  up—apply  to  the  case  of  a 
voluntary  winding  up. 

The  commencement  of  a  voluntary  winding  up  is  the 
time  of  the  passing  of  the  second  or  confirmatory  resolu^ 
tion. 

A  power  of  distress  in  a  mining  lease  which  enables 
the  lessor  to  seize  chattels  on  premises  other  than  those 
demised  by  the  lease  is  a  licence  to  take  possession  of  per- 
sonal chattels  as  security  for  a  debt  within  section  4  of 
the  BUls  of  Sale  Act,  1878  and,  accordingly  the  lease 
must  be  registered  as  a  bill  of  sale. 

These  were  two  motions— one  on  behalf  of  the 
liquidator  of  the  company,  the  other  on  behalf  of  the 
plaintiff  in  a  debenture-holder's  action — seeking  to 
restrain  the  further  proceeding  with  two  distresses 
levied  by  two  landlords  of  land  held  by  the  company 
under  leases  from  them. 

Two  questions  were  raised,  the  first  of  which 
applied  to  both  distresses.    The  second  to  one  only. 

The  first  was  whether  the  distresses  ought  to  be 
restrained  under  the  jurisdiction  conferred  by  the 
Companies  Act,  1862. 

The  second  question  was  whether  one  of  the  dis- 
tresses was  invalid  on  the  ground  that  it  was  made 
under  a  power  in  the  lease  which  rendered  it  necessary 
that  the  lease  should  be  registered  as  a  bill  of  sale, 
there  having  in  fact  been  no  registration  of  the 
lease. 

The  facts  were  as  follows  : 

The  company  was  formed  in  1889,  and  in  1890 
became  the  assignees  of  a  lease  by  Mr.   Foljambe, 

(a.)  Beported  by  J.  I.  STmuNO,  Esq.,  Barrister- 
at-Law. 
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dated  the  7th  of  Noyember,  1890,  of  a  colliery  and 
seams  of  ooal  for  thirty  years,  at  a  rent  of  £1,600  per 
annum  and  royalties. 

By  a  lease  dated  the  20th  of  Noyember,  1891,  Lord 
Effingham  demised  to  the  company  certain  seams  of 
coal  adjoining  those  demised  by  the  former  lease  at 
certain  rents  and  royalties. 

Under  both  leases  rent  was  in  arrear  in  September, 
1896. 

On  the  24th  of  September,  1896,  a  general  meeting 
of  the  company  was  held,  at  which  a  special  resolu- 
tion was  passed  that  the  company  should  be  wound 
up  yoluntarily. 

On  the  Ist  of  October,  1896,  the  writ  in  a  debenture- 
holders'  action  was  issued. 

On  the  12th  of  October  two  distresses  were  put  in, 
one  by  Mr.  Foljambe,  the  other  by  Lord  Effingham. 

On  the  13th  of  October  a  general  meeting  of  the 
company  was  held,  at  which  uie  resolution  passed  on 
the  24th  of  September  was  duly  confirmed,  and  a 
liquidator  was  appointed. 

On  the  15th  ox  October  the  usual  judgment  was 
given  in  the  debenture-holders'  action,  and  the 
liquidator  was  appointed  receiyer  and  manager  on 
behalf  of  the  deb^ture-holders. 

The  power  of  diatress  in  the  lease  granted  by  Lord 
Effingham,  which  was  affected  by  the  second  question 
in  the  case,  will  be  found  fully  set  out  in  the 
judgment. 

Buckley,  Q.6\,  and  Eustace  Smithy  for  the  liquidator. 
— ^This  is  not  a  common  law  power  of  distress,  but  a 
license  to  take  possession :  Bills  of  Sale  Act,  1878,  s. 
<.  An  attornment  dause  in  a  mortgage  is  a  Mil  of 
sale:  In  re  Willie,  36  W.  B.  793,  21  a  B.  D.  384. 
Under  section  4  of  the  Bills  of  Sale  Act  this  dause  is 
a  bill  of  sale.  Section  6  was  introduced  to  meet  the 
power  of  distress  giyen  by  attornment,  and  was  not 
to  affect  a  contractual  power  of  distress.  This  power, 
however,  is  to  distrain  on  goods  which  are  not  on  the 
land  demised,  and  is  not  a  common  law  power  of 
distress  due  to  an  attornment.  The  distress  ought  to 
be  restrained  on  the  ground  that  tiie  landlords  knew 
that  the  company  was  in  liquidation.  We  also  say 
that  this  is  a  proceeding  which  ought  to  be  restrained 
by  the  court  under  the  jurisdiction  conferred  by  the 
Companies  Act,  1862. 

They  also  referred  to  Thomas  y.  Faient  Sionite  Co., 
29  W.  B.  349,  696,  17  Oh.  D.  260;  Tennent  y.  Oity  of 
Glasgow  Bank,  27  W.  B.  649,  4  App.  Cas.  616 ;  Fui- 
drook  y.  Aehby,  36  W.  B.  179,  56  L.  J.  Q.  B. 

Younger,  for  the  plaintiff  in  the  debenture-holders' 
motion,  adopted  the  same  arguments. 

Qraham  HaeUn^s,  Q,C,,  and  Upjohn,  for  the  land- 
lords.— We  submit  that  there  is  no  jurisdiction  under 
the  Companies  Act,  1862,  to  restram  these  distresses. 
An  injunction  will  not  be  granted  under  section  85  of 
that  Act  on  the  application  of  the  liquidator  under 
section  138  unless  tiie  case  fall  withm  section  163. 
'  If  there  has  been  a  distress  before  the  commencement 
of  the  winding  up  the  court  cannot  interfere :  In  re 
Great  Ship  Co.,  12  W.  B.  139,  4  De  G.  J.  &  S. 
63 ;  Ex  parte  Madaren,  In  re  McOoUa  29  W.  B.  389, 
16  Ch.  D.  535.  [SrniLiNa,  J.— Has  it  ever  been  held 
that  in  a  voluntary  winding  up  the  court  may  not 
exercise  its  jurisdiction  under  section  85  F  ]  We  do 
not  know  of  any  case  to  tibat  effect  IBuckley,  Q.  C, 
referred  to  Westbury  v.  Tivigg  &  Co.,  40  W.  B.  208, 
[1892]  1  a  B.  77.]  Our  point  is  that  the  court  has 
no  jurisdiction  to  stop  a  distress  once  levied.  The 
court  can  put  an  end  to  an  action,  but  where  an  action 
is  finished  it  cannot  stop  a  man  from  leyying  execu- 
tion: In  re  Thurso  New  Gas  Co.,  38  W.  B.  156,  42 
Oh.  D.  486.    This  is  a  question  of  a  distress,  and  the 


distress  is  complete  when  the  sheriff  has  seized  the 
goods.  Section  85  does  not  relate  to  a  case  where  a 
man  has  got  a  security,  but  where  he  is  not  secured 
and  IB  going  to  get  a  distress  you  may  stop  him. 
[SrniLiNO,  J.— Is  not  a  distress  a  proceediag  ?  ]  We 
submit  not.  IBuckley,  Q.C.,  refernd  to  In  re  South 
Kensington  Co-operoHve  Stores,  29  W.  B.  662,  17  Ch.  D. 
181.]  There  is  no  case  in  which  a  distress  has  been 
levied  before  the  winding  up  has  commenced  and  not 
been  proceeded  with.  "  Proeeeding  "  in  section  85  is 
ej'usd^  generis  as  action  or  suit.  Our  proposition  is 
that  when  a  man  has  arriyed  at  his  journey's  end  the 
court  wOl  not  interfere.  Sections  85  and  87  are  quite 
different  to  section  163.  It  must  be  a  proceediiig 
against  the  company  which  can  be  enforced  against 
its  property.  [oTntLnira,  J.,  referred  to  Be  Ezhall 
Mining  Co.,  4  De  G.  J.  &  S.  377,  12  W.  B.  Dig.  136.] 
Section  85  cannot  alter  anything  which  has  been  done 
before  the  winding-up. 

As  to  the  second  point,  section  6  of  the  Bills  of  Sale 
Act,  1878,  aims  at  securities  for  money  lent :  Putttrook^. 
Ashby^  and  the  applicants  must  make  out  that  this  power 
of  distress  is  within  this  section.    This  is  not  a  mere 
power  to  seize  chattels,  but  a  rent-charge :  Daniel  y. 
St^mey,  22  W.  B.  662,  L.  B.  9,  Ex.  185.    The  power 
in  that  case  was  yery  similar  to  the  present  one,  which 
is  at  any  rate  good  as  against  the  lessee.    We  submit 
tiiat  this  power  does  not  come  within  the  Bills  of 
Sale  Act  at  all,  but  at  any  rate  it  is  suffidenUy 
proyided  for  by  section  6,  which  is  supplemental  to 
ihe  interpretation   dause  and  contains  an  ezroress 
exception  of  a  mining  lease.    In  any  case  the  Bills  of 
Sale  Act  does  not  apply  to  the  securities  of  a  company 
incorporated  under  tiie  Act  of  1862 :  In  re  Standard 
ManUffactuHng  Co.,  39  W.  B.  369,  [1891]  1  Ch.  627.    A 
licence  to  seize  goods  followed  Iry  seizure  oonstitateB 
a  security  created  by  the  man  whose  goods  they  are, 
and  the  case  is  the  same  as  if  the  goods  had  been 
handed  oyer  by  the  debtor  himself  if  he  was  not  a 
party  to  the  seizure  at  the  time.    They  also  referred 
to  WheaUey  y.  Silketone  Colliery  Co.,  33  W.  B.  797, 
29  Ch.  D.  715 ;  Bolson  y.  SmUh,  43  W.  B.  632,  [18951 
2  Ch.  118 ;  Government  Stock  Investment  Co.  t.  Manila 
Bailway  Co.,  44  W.  B.  166,  [1895]  2  Ch.  551 ;  Bigffer- 
staffe  y.  Bowlatts  Wharf,  44  W.  B.  536,  [1896]  2  Ch. 
93 ;  In  re  New  City  Constitutional  Club,  35  W.  B.  421, 
34Ch.D.  646;  In  re  London  and  Devon  Biscuit  Co.,  19 
W.  B.  943,  L.  B.12  Eq.  190;  In  re  Hawkins,  16  W.  B. 
451,  1136,  L.  B.  3  Ch.  App.  787;  In  re  WUhemsea 
Brickworks  Co.,  29  W.  B.  178,  16  Ch.  D.  337  ;  Jn  re 
London  Cotton  Co.,  14  W.  B.  575,  L.  B.  2  Eq.  53 ;  In 
re  Marriage,  Neave,  &  Co.,  ante,  p.  42,  [1896]  2  Oh. 
663:  Krehl  y.  Central  Gas  Co.,  18  W.  B.  1035,  Lu  B. 
5  Ex.  289. 

Buckley,  Q.C.,  in  reply.— A  distress  is  a  prooeedmg 
within  the  meaning  of  section  85  or  section  87  of  the 
Companies  Act.  The  point  as  to  time  is  immaterial :  In 
re  Lancashire  Cotton  Co.,  36  W.  B.  305,  35  Ch.  D.  656 ; 
In  re  Brown,  Bailey,  A  Dixon,  30  W.  E.  5,  18  Oh.  D. 
649.  The  fact  that  it  is  a  yoluntary  winding  up 
makes  no  difference.  The  court  can  always  interfei^ 
in  a  proceeding.  If  a  distress  is  a  proceeding^  a  sale 
under  a  distress  is  a  proceeding  in  that  distress.  Tliis 
has  been  decided  in  the  case  of  an  execution :  /n  re 
Perkins  Beach  Lead  Mine  Co.,  26  W.  E,  164,  7  Oh.  D. 
371. 

He  also  referred  to  In  re  General  Rolling  Stock  Co*, 
20  W.  E.  762,  L.  B.  7  Ch.  App.  646;  Waiher  r. 
Banagher  Distillery  Co.,  1  Q.  B.  D.  129,  24  W.  E. 
Dig.  215;  Bose  y.  Garden  Lodge  Coal  Co.,  26  W.  E. 
353,  3  Q.  B.  D.  235 ;  Buckley  on  the  Companies  AotB» 
p.  234. 

Cwr.  adv.  mUL 
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conthnied:  The  first  point,  whioh  applies  to   both 
distresBeB,  is  that  the  oourt  ought  to  restrain  both 
mder  the  jarisdiotion  which  it  is  said  is  conferred  by 
^  Companies  Act,   1862.      That  Act   contains  no 
piOTidoDs  S9  to  distress  expressly  applicable  where 
I      the  windiog  np  is  purely  yoluntary,  out  section  138 
I      ensUes  the  liquidator  in  a  voluntsury  winding  up  to 
mply  to  the  oourt  to  exercise  in  respect  of  any  matter 
I      «u  or  any  of  the  powers   which    the  court  might 
I      ofltcue  if  the  company  were  being  wound  up  com- 
polsorily;  and  it  is  asserted  on  the  one  hand  and 
denied  on  the  other  that  in  the  case  of  a  compulsory 
I      vinding  up  the  court  has  power  to  restrain  further 
proceedings  under  a  distress  levied  or  execution  issued 
I     it  the  commencement  of  a  winding  up,  but  not  com- 
pleted by  sale.     Undoubtedly  in  one  of  the  earliest; 
oMee  on  the  subject.  In  re  OrecU  Ship  Co,,  12  W.  E.  139, 
4  De  G.  J.  &  B.  63,  ^pceat  doubt  was  expressed  as  to 
the  ezistenoe  of  the  jurisdiction  by  both  or  one  of  the 
leiraed  judges  who  there   constituted  the  Court  of 
AppetL    It  is  said  on  behalf  of  the  landlords  that  it 
hu  nsvBt  yet  been  decided  that   the  -jurisdiction 
ante;  while  on  behalf  of  the  applicants  the  conten- 
tian  is  that,  although  there  may   be    no  express 
nthoiity  on  the  pomt  the   course   of   subsequent 
dedoons  as  shown  by  such  cases  as  In  re  Exhall 
Mimng   Co, ;    In   re   FerJdns    Beach    Go, ;    In    re 
Artist  Cohur  Printing  Co.,  28  W.  E.  943,  14  Oh. 
D.  502;  In  re  South  Kensington  Stores;  and  In  re 
Lnauhire  CoUan  Co,,  and  otiiers,  proves  that  the 
^psbts  expressed  as  to  the  existence  of  the  juris- 
diction in  In  re  Oreat  Ship  Co,  had  been  removed. 
UitB  last-mentioned  cases  do  appear  to  me,  as  at 
pReent  advised,  to  bear  out  the  contention  of  the 
Vpficsnts,     I  do    not,    however,    express    a   final 
^nion  on  the  matter,  for  I  have  come  to  the  same 
oondnsion  as  the  learned  judges  who  decided  In  re 
Omt  Ship    Co.,   that  the  jurisdiction,  if  it  exists, 

atnot  to  be  exerdsed  in  the  present  case.    [His 
hip  read  the  judgment  of  Tubneb,  L.  J.,  in  that 
CM8^  and  oontinned :  J   The  result  I  understand  to  be 
^  a  creditor  who  has  issued  execution  or  a  land- 
lord who  has  levied  distress  before  the  commence- 
■ot  of  the  winding  up  will  be  allowed  to  proceed  to 
■le  mdesB  there  is  established  the  existence  of  special 
RSBODi  mating  it  inequitable   that  he  should    be 
poantted  so  to  do.    On  the  other  hand,  the  case  of 
^>  ft  Lancashire  Cotton  Co.,  shows  that  a  creditor  who 
doei  sot  iasne  execution  or  a  landlord  who  does  not 
«vy  a  distress  until  [after  the  oonmiencement  of  the 
binding  up  will  not  be  allowed  to  proceed  unless 
then  are  special  reasons  whioh  render  such  a  course 
BeqnitabLe.    In  appl^rin^  these  rules  to  applications 
I   we  in  a  voluntary  windmg  up,  the  first  enquiry  is, 
I   what  is  the  oommenoement  of  a  voluntary  winding 
^?  That  waa  long  ago  settled  to  be  the  time  of  the 
I  fM>Bg  of  the    second  or  confirmatory    resolution 
*^  the  winding  up  is  resolved  upon   by  special 
I  ivointian:  Westo^s  case,  17  W.  E.  510;  L.  E.  4  Ch. 
I  ^  41    It  follows  that  in  the  present  case  these 
I  JSiisBw  had  been  put  in  force  at  tne  commencement 
I  ■  the  vindiog  up,  and  consequently  the  discretion  of 
;  ^1^'?'^  is  to  be  exercised  according  to  the  rules  laid 
I  ^own'm  In  re  Oreat  Ship  Co,    The  distresses,  there- 
i  ix^  oog^to  be  allowed  to  proceed  unless  there  are 
I  jMlreaaona  which  render  it  inequitable  that  they 
!  Bovld  he  permitted  so  to  do. 

^  what  special  ^(rounds  then  is  the  present  appli- 
4^  based  r  It  is  remarkable  that  there  is  not  in 
ftesiBdavits  filed  in  the  case  any  statement  or  even 
*'''~^~~  of  any  fact  (exc^t  the  passing  of  the  first 
on  the  24th  of  September)  which  would 
it  inequitable  to  permit  the  landlords  to 
PMsed.  At  the  bar,  attention  was  called  to  the  date 
«  Oeaotioe  of  distress— viz.,  the  13lh  of  October ;  | 


it  is  said  that  the  usual  practice  is  to  give  notice  of 
the  distress  immediately  it  is  levied,  and  I  am  asked 
to  draw  the  inference  that  the  landlords  were 
proceeding  with  such  haste  as  to  indicate  a  conscious- 
ness on  their  part  that  speed  was  necessary  in  order 
to  prevent  the  distresses  from  being  defeated.  In  my 
opinion,  if  such  a  case  was  to  be  made,  it  ought  to 
have  been  raised  on  the  affidavits  in  such  a  way  as  to 
give  those  who  were  actually  engaged  in  levying  the 
distress  an  opportunity  of  e^laining  the  departure 
from  the  ordinary  practice.  Further,  it  seems  to  me 
that  the  inference  sought  to  be  drawn  from  the  fact 
is  scarcely  warranted.  Notice  is  given  becanse  the 
statute  (2WilL  &  M.,  sess.  1,  c  5,  s.  2)  makes  it 
essential  to  the  exercise  of  the  right  of  sale,  but  it  is 
well  settled  (see  Trent  v.  Hunt,  1  W.  E.  481,  9  Ex. 
14)  that  the  absence  of  notice  does  not  afiPect  the 
validity  of  the  distress,  but  merely  prevents  the 
landlord  from  selling  until  the  expiration  of  a  speci- 
fied time — ^viz.,  five  days  after  such  notice  is  given. 
If  notice  had  been  given  on  the'  12th  of  October  tine 
landlords  would  have  been  able  to  sell  after  tiie  17th 
of  October;  as  it  was  not  given  until  the  13th  of 
October  they  were  unable  to  sell  until  after  the  18th 
of  October.  I  confess  that  I  do  not  see  that  it  is 
right  under  these  circumstances  to  draw  any  infer- 
ence seriously  unfavourable  to  the  landlords. 

It  was  further  contended  that  the  rights  of  the 
general  creditors  had  intervened  at  the  date  when 
the  distresses  were   levied,  and    consequently  that 
they  ought  not  to  be  allowed  to  proceed,  and  re- 
liance was  placed  on  the  analogy  offered  by  the 
case  of    Tennent  v.    City  of  Olasgow  Bank,  where 
it  was  held   that  after  a  bank  had  stopped  pay- 
ment and  its  insolvency  had  been  well  known,  it 
was  too  late  for  a  shareholder  to  repudiate  shares 
whioh  he  had  been  induced  to  take  by  misrepresent- 
ation ;  and  Lord  Cairns  went  so  far  as  to  say  that  he 
would  "  be  disposed  in  any  case  to  hesitate  before 
admitting  that,  after  a  company  has  become  insolvent 
and  stopped  payment.  Whether  a  winding-up  has 
commenced  or  not,  a  rescission  of   a   contract   to 
take  shares  could  be  permitted  as  against  creditors." 
I  mav  point  out  that  in  the  present  case,  although  it 
mav  be  taken  that  the  company  was  insolvent  on  the 
12th  of  October,  yet  the  ^davit  of  the  liquidator 
shows  that  it  was  still  carrying  on  business.    He 
says :  "  Up  to  Monday,  the  12th  inst.,  the  collieries 
of   the    defendant   company  were  in   full  working 
order."    And  subsequently  he  says  that  the  agent  of 
the  landlord  who  levied  the  distress  had  stopped  i^ 
work  at   the    collieries.    Admitting,   however,    the 
existence  of  the  rule  laid  down  in  Tennent  v.  City  of 
Olasgow  Bank,  still,  the  case  there  considered  was 
one  in  which  a  shareholder  was  seeking  to  escape 
liability  to  any  creditor,  and  it  appears  to  me  that 
different  considerations  apply  to  the  case  of  a  contract 
between  two  dasses  of   creditors,  as,   for  example, 
between  a  landlord  levying  a  distress  and  the  general 
body  of  creditors.    I  think  that  it  would  be  incon- 
sistent with  tiie  reasoning  of  Turner,  L.J.,  in  In  re 
Oreat  Ship  Co,,  to  apply  the  rule  laid  down  by  Lord 
Cairns  to  such  a  case.    To  defeat  the  distress,  it 
should    be  made  out   that  it  is  for    some   reason 
inequitable  to  allow  it  to  proceed ;  here  it  is  not 
even  shown   that  the    distraining   landlords   knew 
of    the  passing  of  the   resolution  of  the    24th    of 
September,  even  if  such  knowledge  would  be  suffi- 
cient to  raise  an  equity  against  them.    There  is  no 
authority   for  such    a   proposition,    and   it  hardly 
seems    consistent   with    the    ratio   decidendi  in  Kd 
parte    McLaren,  where  it  was    held   that    a    non- 
assenting  creditor  of  a  compounding  debtor  under 
section   126  of  the  Bankruptcy  Act,   1869,  against 
whom  no  equity  could  be  raised  by  reason  of  his 
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personal  conduct,  could  acquire  a  valid  security  for 
his  debt  by  levying  execution  on  the  debtor's  goods 
at  any  time  before  the  registration  of  an  extra- 
ordinary resolution  accepting  the  composition,  even 
although  such  creditor  had  been  present  (but  sUent) 
at  the  meeting  when  the  resolution  was  passed. 

It  may,  perhaps,  be  thought  that,  if  in  such  a 
case  as  the  present  the  ooiut  refuses  to  interfere, 
the  passing  of  the  first  resolution  to  wind  up 
will  operate  as  an  invitation  to  unpaid  judgment 
creditors  and  landlords  to  use  their  legal  remedies, 
and  that  the  distribution  of  the  assets  of  the  company 
pari  passu  among  the  creditors  in  accordance  wiUi 
section  133  will  thus  be  interfered  with.  It  may  be 
that  one  of  the  objects  of  section  84  of  the  Act  of 
1862,  by  which  the  time  of  the  presentation  of  a 
petition  is  fixed  as  the  commencement  of  a  winding 
up  by  the  court,  was  to  prevent  such  a  result.  Stifi 
the  fact  remains  that  the  Legislature  did  not  see  fit 
to  make  a  voluntary  winding  up  commence  at  the 
passing  of  the  first  resolution ;  and  in  reality,  as  it 
seems  to  me,  I  am  asked  to  fix  the  commencement,  so 
far  as  actions,  suits,  and  other  legal  proceedings  are 
concerned,  at  another  date  than  that  determined  by 
the  Act  of  Parliament.  In  my  judgment  I  ought  not 
to  do  that ;  and  consequentiy  I  think  that  the  motion 
fails  so  far  as  it  is  basSod  on  section  138  of  the  Com- 
panies Act,  1862. 

The  second  point  relates  to  the  validity  of  the 
distress  put  in  by  Lord  E£Sngham  only.  It  is  said  that 
this  distress  was  made  under  a  power  which  renders 
it  necessary  that  the  lease  granted  by  Lord  Effing- 
ham should  be  registered  as  a  bill  of  sale  under  the 
Bills  of  Sale  Acts,  1878  and  1882.  The  lease  has  not 
been  so  registered,  and  it  was  not  disputed  before  me 
that  if  it  ought  to  be  so  registered  tiie  distress  was 
invalid. 

The  lease  in  question  is  a  demise  of  a  bed  or  seam 
of  coal  under  certain  specified  closes  for  thirty  years 
from  the  1st  of  July,  1891,  at  the  half-yearly  rent  of 
£30  for  every  acre  in  extent  being  one  foot  in  thick- 
ness, and  so  in  proportion  for  any  greater  or  less 
extent  than  an  acre,  and  for  every  greater  or  less 
thickness  than  one  foot  gotten  during  the  previous 
half-year,  so  that  a  minimum  rent  of  £46  half-yearly 
shall  be  paid  during  the  first  [year,  and  increasing 
minimum  rents  during  the  second  and  succeeding 
years  of  the  term.  The  lease  contains  a  covenant  on 
the  part  of  the  lessees  to  pay  the  rents  reserved ;  and 
also  a  power  in  the  following  terms:  "Provided 
always,  and  it  is  hereby  agreed  and  declared  that  if 
and  whenever  any  of  the  rents  hereinbefore  reserved, 
or  any  part  thereof  shall  be  in  arrear  for  twenty-one 
days,  whether  the  same  shall  have  been  legally 
demanded  or  not,  the  lessor,  his  heirs  or  assigns, 
may  enter  and  seize,  distrain,  sell,  and  dispose  of  in 
the  same  manner  as  landlords  may  for  rent  in  arrear, 
any  engines,  machinery,  implements,  tools,  chattels, 
or  effects  then  belonging  to  the  lessees  or  their  assigns 
in  or  about  any  of  tiie  premises  hereby  demised,  or 
any  adjoining  or  neighbouring  colleries,  and  out  of 
the  moneys  arising  from  the  sale  of  any  distress  or 
distresses  so  levied,  may  satisfy  and  pay  or  retain  all 
arrears  of  rent,  and  the  expenses  incident  to  any  such 
proceedings  rendering  the  overplus  (if  any)  unto  the 
lessees  or  assigns."  The  chattels  taken  under  the 
distress  levied  by  Lord  Effingham  were  not  found  on 
the  premises  demised  by  this  lease,  but  on  adjoining 
lands  demised  by  Mr.  Foljambe. 

The  question  turns  on  the  meaning  of  sections  4  and 
6  of  the  Bills  of  Sale  Act,  1878.  [His  lordship  read 
the  sections,  and  continued :  j  These  sections  have  to 
a  certain  extent  been  the  subject  of  judicial  decision. 
The  words  ''power  of  attorney,  authorities,  or  licenses 
to  take  possession  of  personal  chattels  as  security  for 


any  debt "  occur  in  the  Bills  of  Sale  Act,  1854 ;   no 
such  clause  as  section  6  is  found  in  that  Act,  and  it 
was  decided  by  the  Court  of  Appeal  in  In  re  Stockton 
Iron  Furnace  Co,,  27  W.  E.  433,   10  Ch.  D.  335,  that 
an  ordinary  dause  in  a  mortgage  whereby  the  mort- 
gagors  attorned  and  became  tenants  to  the  mort- 
gagees of  the  mortgaged  property  at  a  yearly  rent 
was  not  an  authority  or  license  to  take  possession  of 
I)ersonal  chattels  within  the  meaning  of  the  Act  of 
1854 ;  the  ground  of  dedsion  being  as  I  understand 
that  that  Act  was  not  intended  to  interfere  with  the 
creation  of  tenancies,  or  the  rights  of  landlords,  even 
where  the  tenancy  was  created  for  the  purpose  of 
securing  a  debt,  so  long  as  the  tenancy  was  a  real  one 
not  a  mere  fiction.      As  was  pointed  out  in  Ex  parte 
Jackson,  29  W.  E.  253,  14  Ch.  D.  725,  section  6  of  the 
Act  of  1878  was  introduced  in  order  to  alter  the  law 
as  regards  tenancies  created  bv  way  of  security  for 
debts ;  and  accordingly  it  has  been  held  by  the  Court 
of  Appeal   in  Ex  parU  Kennedy,  36  W.  E.  793,  21 
Q.  B.  D.  384,  and  Green  v.  Marsh,  40  W.  E.  449, 
[1892]  2  Q.  B.   330,  that  attornments,  instruments, 
and  agreements  whereby  a  power  of  distress  is  given 
or  a^eed  to   be  given  (wnether   expressly  or  by 
operation  of  law)  by  way  of  security  for  a  present  or 
future  debt  or  advance,  now  fall  (in  general)  within 
the  scope  of  the  Bills  of  Sale  Acts.    It  is  to  be 
observed,  however,  that  mining  leases  are  excepted 
from  the  operation  of  section  6  of  the  Act  of  1878, 
while  (as  is  pointed  out  by  Lindley,  L.  J. :    Ex  parte 
Kennedy,  21  Q.  B.  D.  at  page  394)  there  is  nothing 
either  in  that  section  or  any  other  section  of  the 
Bills  of  Sale  Acts  which  applies  to  ordinary  leases 
(that  is,  leases  not  created  as  securities  for  debts 
or    advances)   or    affects   the    landlord's    power  of 
distraining   under  such    leases.      It  has,   however, 
been  held  in  Fulhrook  v.   Ashby  that  a  power  of 
distress  introduced  into  a  lease  for  the  purpose  of 
securing  to  the  lessor  a  debt  other  than  rent  is  a 
license  to  take  possession    of    i)er8onal  chattels  as 
security  for  a  debt  within  the  meaning  of  section  4  of 
the  Act  of  1878.     [His  lordship  read  the  section,  and 
continued :]    The  question  is  whether  the  power  of 
distress  in  the  present  case  is  not  such  a  license. 

Now,  in  the  first  place,  though  mining  leases  are  ex- 
cepted from  the  operation  of  section  6  of  the  Act  of  1878, 
there  is  nothing  to  except  them  from  the  operation  of 
section  4.  Again,  the  power  in  question  is  entirely 
different  from  the  power  of  distress  which  is  ordinanly 
incident  to  the  reUtionship  of  landlord  and  tenant. 
On  the  one  hand  it  is  limited  to  goods  of  the  lessee ; 
on  the  other  it  extends  to  those  goods  though  not 
found  on  the  demised  property  but  on  adjoining  or 
neighbouring  collieries.  The  object  of  ext>en<1ing  the 
power  to  such  last-mentioned  goods  is  obvionuy  to 
provide  additional  security  to  the  lessor  for  the  rents 
reserved  by  the  lease;  and  as  those  rents  do  not 
issue  out  of  the  adjoining  or  neighbouring  collieries, 
I  think  that  they  constitute  as  regards  the  goods  there 
found,  a  debt  and  nothing  more. 

The  case  seems  to  me  to  be  on  all  fours  ^with  that 
of  a  lessor  granting  an  ordinary  lease  of  a  house,  bat 
reserving  to  himself  a  power  to  distrain  on  ^^oods  of 
the  lessee  found  in  another  house  not  comprised  in 
the  lease.  I  think  such  a  power  would  be  a  lioense 
to  take  possession  of  personal  chattels  as  seonxity  for 
a  debt. 

In  my  judgment,  therefore,  the  lease  is  as  zegards 
the  goods  seized,  a  bill  of  sale ;  and  the  distress  on^ht 
to  be  restrained* 

Solicitors,  J,  dt  B,  Oole;  BeU,  Brodrick,  <fe  Gray, 
for  Parker,  Bhodes,  <fe  Co.  ;  Bad/ord  A  Frankland,  for 
PasUey  is  Hodgkinsan, 
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Bncpsoir  v.  Huqhes.  (a.) 


Qmind— Vendor  and  purchaser — Specific  performance 
I  —Lettert— Inquiry  as  to  time  for  comptetion — Open 
I         ferm. 

A  party  {the  purchcuer)  to  a  contract  for  the  sale  of 
I      ml  tdate,  in  a  Utter  accepting  the  vendor* e  offer  added 
ih$  mrdtt  *'  /  eJiould  like  to  know  from  lohoit  time  Mr, 
Ewgha  [ikt  vendor)  wishes  the  purchase  to  date.** 

Heldf  OH  the  letter  as  a  whoUy  that  these  words  were 
werdy  a  courteous  way  of  asking  the  vendor  the  time  at 
vkich  he  unshed  to  complete,  and  in  no  way  added  a 
fitshterm^or  prevented  the  agreement  from  forming  a 
hiading  contract. 

IVial  of  action. 

Tbtt  was  a&  action  for  specific    performance    in 

vbieh  Mr.  William  F.  Simpson  was  the  plaintiff  and 

Hr.  Hagh  £.  Haghes  and  Professor  George  F.  Arm- 
strong were  the  defendants. 
Another  action,  brought  by  Armstrong    against 

H^giief,  was  heaid  at  the  same  time ;   but  the  case 

tx^eallsfor  a  report  on  one  point, 
xhe  facts  were  as  follows : — 
He  defendant  Hughes  was  the  owner  of  certain 

Midd  hereditaments  known  as  the  Wray  estate, 
I  Btnite  at  Qrasmere,  in  the  county  of  Westmoreland, 
coQiistmg  of  a  house  and  garden  in  the  occupation  of 
the  plaintiff,  about  sixteen  acres  of  pasture  land  and 
three  or  four  acres  of  wood. 

In  August,    1895,  the  plaintiff  made  an  offer  to 
,    Charlton,  the  ag^ent  of  the  defendant  Hughes,  for  the 
pBTciiase  of  the  Wray  estate  for  the  sum  of  £1,500, 
vhich  offer  was  refused  on  the  23rd  of  August,  1895. 

On  the  7th  of  November  Charlton,  the  agent 
cf  Hughes,  wrote  to  the  plaintiff  a  letter  contain- 
ing the  following  sentence:  "Mr.  Hughes  has 
nwived  an  offer  for  the  Wray  estate  of  £1,700, 
vtich  he  has  refused.  He  will  take  £2,000.  Are 
yon  disposed  to  purchase  at  that  price  P  " 

Hie  plaintiff  replied  on  the  8th  of  November,  1895  : 
**!  had  not  wished  to  give  so  much,  but  have  decided 
toaooept  Mr.  Hughes's  offer,  and  will  give  the  £2,000 
ie  asks  for  the  freehold  of  the  Wray  property.  I 
4iiiild  like  to  know  from  what  time  Mr.  Hughes 
^■■hesthe  purchase  to  date." 

Tbe  plaintiff  submitted  that  this  letter  constituted  a 
^isdiiig  contract. 

Arnstrong  had  also  been  negotiating  for  a  sale  of 
^  same  property,  and  claimed  that  a  contract  which 
^  aUeged  that  he  had  made  with  Hughes  was 
•Blitied  to  priority  over  the  plaintiff's  contract. 

AnastroDg's  action  was  dismissed. 

iW,  Q.C.,  and  Fellows,  for  the  plaintiff.— The  letter 
of  the  8th  of  Kovember  was  a  formal  acceptance  of 
tU  oSer.  After  the  letter  the  parties  were  at  one, 
■ad  there  was  a  binding  contract. 

i^mZZe,  Q.C7.,  and  Leigh  Clare,  for  the  defendant 
ixastrang. — ^l^e  alleged  contract  leaves  the  time  for 
caapletioQ  nnsettled.  When  nothing  is  said  about 
VB^detioii,  the  court  may  fix  a  term;  but  in  this 
ttse  the  parties  left  the  time  for  completion  to  be  fixed 
itewuds. 

1%  rsfarrad  to  May  v.  Thomson,  20  Ch.  D.  705, 
ftW.R.I>ig.  187. 
Onmtld^  Q.C.,  and  O,  P.  Lawrence,  for  the  defendant 

Sam,  J. — T  conclude  that  the  contract  is  binding 

M  Beported  by  J.  ABTHim  Price,  Esq.,  Barrister- 
at-Law. 


on  the  defendant  Hughes.  The  letter  of  the  8th  of 
November  was  a  complete  acceptance,  and  after  it 
there  was  a  binding  contract.  The  only  question  that 
it  is  necessary  to  discuss  is  whether  the  words  in  the 
letter  of  the  8th  of  November,  "  I  should  like  to 
know  from  what  time  Mr.  Hughes  wishes  the  pur- 
chase to  date,"  were  intended  to  create  a  fresh  term. 
Looking  at  the  letter  as  a  whole,  it  is  not,  in  my 
opinion,  intended  to  make  the  time  of  completion  a 
fresh  term  or  to  leave  the  matter  open  to  subsequent 
negotiations.  The  letter  is  only  a  courteous  way  of 
asking  the  vendor  when  he  desired  to  complete.  The 
plaintiff  Simpson  is  entitled  to  specific  performance. 
As  to  Professor  Armstrong  he  might  or  might  not 
have  had  a  binding  contract  with  Hughes;  but  in 
any  case  his  rights  are  subject  to  those  of  Simpson. 

Solicitors,    Hyde,    Tandy,    dk    Mahon ;     Quayle  A 
Ouvry  ;  Meredith,  Boberts,  &  Mills. 


a.  B.  Div.  \  Ti.«   i/i 

(Wright  and  Bruce,  JJ.)  J  ''*"'  ^^• 

MOBRISS  V.  HOWDEK.  (a.) 

Ship — Merchant  shipping — Passage  broker — Contrccct 
ticket—Merchant  Shipping  Act,  1894  (57  <fe  58  Vict. 
c.  60),  ss.  820,  341,  342. 

Section  341  (1)  of  the  Merchant  Shipping  Act,  1894, 
which  defines  a  passage  broker  to  be  a  **  person  who  sells 
or  lets  t  or  agrees  to  sell  or  let,  or  is  in  anywise  concerned 
in  the  sale  or  Jetting  of  steerage  passages  in  any  ship 
proceeding  from  the  British  Islands  to  any  place  out  of 
Europe  not  within  the  Mediterranean  Sea,"  refers  to  a 
sale  or  letting  of  a  passage  commencing  at  a  definite  time 
for  a  specified  voyage  in  a  named  ship. 

Section  320,  which  enacts  that  "  ifcMiy  person  .  .  . 
receives  money  from  any  person  for  or  in  respect  of  a 
passage  as  a  ste^age  passenger  in  any  ship  .  .  . 
proceeding  from  the  British  Islands  to  any  port  out  of 
Europe  and  not  within  the  Mediterranean  Sea,  he  shall 
give  to  the  person  paying  the  same  a  contract  ticket 
.  .  .  ,"  refers  to  a  receipt  of  money  paid  for  a  specie 
fied  passage  commencing  ai  a  Jkced  time  in  a  named  ship. 

A  person  not  a  duly  qualified  passage  broker  within 
section  342  contracted  for  the  sum  of  £22  to  send  a  lad 
from  Liverpool  to  Canada  and  to  place  him  cls  pupil 
upon  a  farm  in  Ontario.  He  procured  from  a  properly 
qualified  passage  broker  a  steerage  passage  in  a  steamship 
from  Liverpool  to  Quebec  together  with  a  contract  ticket. 
He  received  no  commission  upon  the  sale  of  the  ticket,  nor 
did  he  make  any  direct  profit  out  of  it. 

Held,  that  neither  the  original  contract  nor  the  contract 
ticket  vxM  a  sale  or  letting  of  a  passctge  within  t?^ 
meaning  of  section  341  so  as  to  make  the  person  liable  to 
a  penalty  under  section  342. 

Held,  also,  that  in  procuring  the  contract  ticket  the 
person  was  not  "  concerned  in  the  sale  or  letting  of  a 
passcLge  "  within  section  341. 

Held,  also,  that  the  person  was  not  guilty  of  an  offence 
under  section  320. 

Case  stated  by  a  police  magistrate. 

Two  informations  were  laid  against  the  respondent, 
the  one,  under  section  342  of  the  Merchant  Shipping 
Act,  1894,  for  unlawfully  acting  as  a  passage  broker 
without  being  duly  licensed,  and  the  other,  under 
section  320  of  the  same  Act  for  receiving  money  for 
or  in  respect  of  a  passage  without  giving  a  contract 
ticket. 

Section  342  enacts  that  a  person  shall  not  act, 


(a.)  Eeported  by  0.  G.  Wilbraham,  Esq.,   Bar- 
rister-at-Law. 
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directly  or  indirectly,  aa  a  parage  broker  nxJeas  he 
oomplieB  with  certain  conditions,  aa  to  giving 
seoarity  and  holding  a  licence,  therein  mention^,  and 
provides  a  penalty. 

The  respondent  was  the  Secretary  of  the  Anglo- 
Canadian  Farm  Papil  Association,  which  was  an 
association  for  placing  farm  papik  in  Canada.  He 
was  not  qaaHfied  to  act  as  a  passage  broker.  He  got 
into  communication  with  a  lad  named  E.  W.  Craven, 
and  on  the  6th  of  May,  1896,  forwarded  to  him  a  list 
of  rates,  which  was  as  follows : 

"  Ist,  including  saloon  passage  and  1st  class 

rail  fare £27 

2nd,  including  saloon  passage  and  2nd  dass 

rail  fare £25 

3rd,  including  intermediate  passage  and  2nd 

class  rail  fare £22 

4th,  including    steerage  passage    and   2nd 

class  rail  fare £18 

These  rates  include  steamship  fares  from  Liverpool 
and  also  rail  fares  to  your  destination  in  Ontario, 
with  our  charges  for  placbg  and  supervision  of  the 
pupil  for  one  year." 

E.  W.  Craven  selected  the  3rd  on  the  list,  and  his 
father,  James  Craven,  paid  the  £22,  for  which  a 
receipt  was  given.  In  the  receipt  the  sum  was  stated 
as  being  "a  premium  for  wluoh  we  undertake  to 
place  his  son,  E.  W.  Craven,  who  is  now  seven- 
teen years  of  age,  as  a  farm  pupil  in  Western  Ontario, 
Canada."  In  the  same  document  were  the  words: 
'*It  is  distinctly  understood  that  the  above-named 
sum  includes  2nd  class  steamship  passage  from  liver- 
pool  to  Quebec  and  2nd  class  rail  to  Thamesville." 

A  passenger's  contract  ticket  for  a  passage  on  board 
the  steamship  Mongolia,  sailiog  on  me  2l8t  of  May, 
was  forwarded  to  B.  W.  Craven.  It  was  obtained  by 
the  respondent  from  Messrs.  Thomas  Cook  &  Sons 
through  their  a^ent,  Mr.  H.  C.  Bobinson. 

The  contract  ticket  was  for  an  intermediate  passage, 
and  the  sum  named  upon  it,  £8  188.  lid.,  was  paid 
by  the  respondent  to  Messrs.  Cook  &  Sons. 

Messrs.  Cook  &  Sons  were  duly  authorized  to  act  as 
passage  brokers. 

The  association  represented  by  the  respondent  made 
a  profit  out  of  the  £22,  but  no  profit  was  made 
directly  over  the  steamship  fare,  nor  did  the  associa- 
tion receive  any  commission  from  the  shipowners. 

The  magistrate  found  that  the  pctssage  secured  for 
E.  W.  Craven  was  a  steerage  passage  within  the 
meaning  of  sections  268  and  3  ^  of  the  Act.  But  he 
dismissed  both  informations  on  the  grounds,  respec- 
tively, that  the  respondent  had  not  acted  as  a  passage 
broker  within  the  meaning  of  section  342,  and  that 
he  had  given  to  E.  W.  Craven  a  contract  ticket 
sufficient  to  satisfy  section  320. 

Bofuey,  for  the  appellant. 

The  respondent  was  not  represented* 

Cur.  <idv,  vulU 

Bbuoe,  J. — ^The  principal  question  in  this  case  is 
whether  the  respondent  Howden  acted,  directly  or 
indirectly,  as  a  passage  broker  within  the  meaning  of 
section  342  of  the  Merchant  Shipping  Act,  1894. 
The  meaning  of  ''  passage  broker  "  is  to  be  ascer- 
tained by  reference  to  section  342.  [His  lordship 
read  the  section.]  Looking  at  the  other  sections  of 
the  statute  bearing  upon  this  matter,  and  to  the  forms 
contained  in  the  schedule  to  the  Act  relating  to 
passage  brokers  and  to  steerage  passengers,  I  Uiink 
that  the  act  referred  to  means  a  selling  or  letting  in 
a  named  ship  of  a  passage  to  commence  at  a  definite 
time  for  a  specified  voyage.  I  am,  ti^erefore,  of 
opinion  that  the  agreement  entered  into  on  tibe  12th 
of  May,  of  which  the  written  receipt  of  that  date 


signed  by  the  respondent  is  evidence,  was  not  an 
agreement  for  selling  or  letting  a  passage  within  the 
meaning  of  section  341.  The  agreement  entered  into 
by  the  respondent  was,  I  thmk,  an  af;reem6nt  to 
procure  Craven  a  passage  at  some  convement  time  in 
some  fitting  ship  from  Liverpool  to  Quebec,  bat  it 
was  not  a  selling  or  letting,  or  an  agreement  to  sell 
or  let  a  passage  at  a  definite  time  in  a  named  diip. 
And  although  the  passage  ultimately  obtained  was 
passage,  I  am  not  at  all  sure  that  there  is 


anything  in  the  letter  of  the  6th  of  May,  or  in  the 
receipt  of  the  12th  of  May,  to  show  that  the  "  inter- 
mediate" passage,  or  the  seoond-dass  steamship 
passage  in  those  documents  referred  to,  was  a  steerage 
passage  within  the  meaning  of  section  341.  The 
contract  ticket  forwarded  to  E.  W.  Craven  was  made 
out  in  due  form  and  signed  by  Mr.  Bobinson,  the 
authorized  agent  of  Messrs.  Cook  &  Son,  who  were 
duly  qualified  as  passage  brokers.  That  oironmstanoe 
conferred  upon  Craven  all  the  advantages  which  the 
Merchant  Snipping  Act  has  provided  for  the  security 
of  steerage  passengers.  But  it  is  said  that  this  con- 
tract ticicet  was  a  letting  or  selling  of  a  steerace 
passage  in  a  ship  within  section  341,  and  that  ue 
respondent  was  concerned  in  the  seUing  or  letting. 
No  doubt  he  procured  the  ticket  and  paid  £8  188.  llo. 
for  it  out  of  tiie  £22  mentioned  on  the  receipt  of  the 
12th  of  May,  but  the  respondent  made  no  profit  out 
of  the  ticket,  and  received  no  commission  from  the 
shipowners  or  from  the  passage  brokers.  I  think  it 
must  be  conceded  that  a  person  who  as  a  mere  act  of 
friendship  paid  for  and  procured  a  passenger  tickei 
for  another,  could  not  be  said  to  be  concerned  in  the 
contract  of  sale  or  letting  contained  in  the  passenger 
ticket.  So  far  as  the  act  of  the  respondent  towaurdi 
Craven  was  concerned,  it  seems  to  me  that  what  he 
did  was  to  purchase  as  agent  for  Craven  a  ticket  for 
a  passaffe  for  E.  W.  Craven.  To  be  conoemed  in  a 
sale  or  letting  means,  I  think,  to  have  a  part  or  share 
in  the  sale  or  letting,  to  have  something  to  do  with  the 
sale  or  letting,  to  have  some  interest  in  the  traasao- 
tion,  or  in  some  way  to  derive  some  profit  or  advan- 
tage from  it.  In  Todd  v.  Bobinson,  14  Q.  B.  I). 
7^9,  33  W.  B.  Dig.  127,  the  Court  of  Appeal 
seems  to  have  thought  that  a  person  might  be 
interested  in  a  contract  and  yet  not  oonceroed 
in  it.  In  the  present  case  the  respondent  seemi 
to  have  been  a  passive  agent  paying  on  behalf  oi 
Craven  for  the  ticket,  and  forwarding  it  to  him 
If  the  father,  James  Craven,  had  purchased  of  Meesn 
Cook  &  Son  through  their  authorized  agent,  a  ticks 
for  his  son,  E.  W .  Craven,  he  would  not,  I  think 
have  been  g^^  of  any  breach  of  the  proviaions  0 
section  341,  and  as  regards  the  act  of  the  pordhaser  c 
the  ticket,  I  cannot  see  upon  what  principle  it  i 
ible  to  distinguish  betwMn  a  purchase  of  a  tidDB 
a  father  for  a  son,  and  the  purchase  made  by  ib 
ren>ondent. 

It  is  said  that  the  respondent,  or  those  on  whuM 
behalf  he  acted,  made  a  profit  out  of  the  £22.  Bl 
we  are  dealing  only  with  tiie  £8  18s.  lid.  paid  i 
the  passage-money,  and  out  of  that  there  was  i 
profit. 

It  seems  to  me  it  would  be  straining  the 
of  section    341    to    hold    that    the    respondent 
concerned  in  the  sale  or  letting  of  the  passage. 
therefore  think  that  the  learned  magistrate  wi 
in  refusing  to  convict  him  of  an  offence  under 
342. 

I  also  think  that  the  magistrate  was  right 
refusing  to  convict  under  section  320.  The  re^ 
dent  did  give  to. Craven  a  contract  ticket  doly  mg 
on  behalf  of  the  owners  of  the  ship.  Bat»  fonl 
I  am  not  satisfied  that  he  received  money  U 
Craven  for  or  in  lespect  of  a  passage  in  any  4 
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irifldn  tbe  mMnin^  of  seotion  320.  It  aeeniB  to  me 
tDbeobar  that  this  seotion  miut  mean  s  reoeipt  of 
Booejpiid  for  a  specified  passage  oommendng  at  a 
fixed  timflin  a  named  shin.  The  £22  reoeiyed  by  the 
nipoodflnt  was  not  paia  to  him  in  respect  of  a 
{Mag*  in  any  named  ship,  and  it  would  haye  been 
mpomtk  lor  the  respondent  at  the  time  he  receiyed 
1}ie£22  to  haye  ^rocored  a  contract  ticket  snch  as  is 
nntioQedin  section  320. 

Apfnl  dumissed* 

Solidtor  for  the  appellant.  Solicitor  for  the  Board  of 

Tnde, 


a  B.  Diy.  \ 

(WHb  and  Wright,  JJ.)/ 


Dec.  17. 


THB  OyIRSSEBB  of  the  jPARISH  of  liLAimHAIADB- 

n-MocBSJLST  Asm  the  Assessment  Committbe 
OF  THB  liLAWFTLLnr  Ufion  [Appellants)  V.  The 
Bka» AHD  Chapter  of  Bt.  Asaph  {ReapondenU),  (a.) 

TUke-^RaHng^Dediuiion-^Bectory  — Liability  to 
repair  chancel. 

h  ateeriainifig  the  raieahle  value  of  a  tithe  rent^ 
«4«y  iituing  from  a  rectory  the  tithe  owner  is  not 
tsUaedtoa  deduction  for  money  expended  in  repairs  to 
ttc  doMiod  of  the  parish  church. 

Ohb  stated  by  magistrates  sitting  at  quarter 
MBoni  npon  an  appeal  from  the  decision  of  tiie 
HMnent  committee  of  the  Uanfyllin  nnion. 

TbB  respondents,  under  an  Act  of  29  &  30  Gar.  2, 
vmed  the  rectory  of  Uanrhaiadr-yn-Mochnant. 

jythe  terms  of  the  Act  the  rents  and  profits  of  the 
netofj  were  appropriated  to  the  special  purpose  of 
^nngthe  Cathedral  Church  of  St.  Asaph,  and  to 
ae  betto*  maintenaoce  of  the  choir. 

Oat  of  the  proceeds  of  the  rectory  the  respondents 
m  book  time  to  time  expended  sums  on  the  repair  of 
tw  dianoel  of  the  parish  church  of  Lbmrhaiadr. 

In  fixing  the  rateable  yalue  of  the  tithe  rent- 
Ottge  issuing  from  the  rectory  the  magistrates 
|umd  a  deduction,  1  per  cent,  of  the  gross  yalue,  in 
*9^  of  these  repairs. 

Mmkaa,  Q.C.  (EUis  J.  Griffiths  with  him),  for  the 
gyflaats. — ^The  sum  allowea  for  the  expenses  of 
^■tiBg  the  chancel  is  not  a  proper  deduction.  At 
•^on  law  the  obligation  to  repair  the  chancel 
^ond  on  the  rector  is  a  personal  liability,  and  is 
not  s  diaige  apon  the  tithe  rent-charge.  But  here 
wtithe  rent-charge  was  appropriated  by  Act  of 
gtfyMnt  to  a  special  purpose.  The  respondent, 
■■ii&inj,  had  no  j90wer  to  apply  any  part  of  it  to  the 
pt^fm  d  repairing  the  ohimoel. 

^f  i^Man  MooTSt  lot  the  respondents.  —  The 
™flity  to  repair  the  chancel  stands  on  the  same 
mag  as  eccleriantical  dues,  which  haye  been  held  to 
K  A  proper  deduction :  R.  y.  JoddreU,  1 B.  &  Ad.  403; 
iLv.  0^,12  A.  ft  E.  382. 

Wmu,  J. — ^This  deduction  cannot  be  allowed.  In 
ases  dted  by  the  respondents  it  was  not  stated 
it  was  the  nature  of  the  ecclesiastical  dues;  but 
a  y.  Jcddreil  the  ratio  decidendi  was  that  the  pro- 
of the  rectory  was  the  only  fund  out  of  which 
I^Bi^  oould  be  paid.  The  dues  were  a  charge 
pB  therectosT  ;  Imt  the  liability  in  the  present  case 
p>^PHr  tiie  cnanoel  is  a  personal  liability  imposed 
PI'*  tlM  reeior  by  yirtoe  of  his  holding  the  office, 


k)  Bepocted  by  C.  Q.  Wilbrahah,  Esq.,  Barnster- 
at-Law. 


and  the  liability  would  still  subsist  were  there  no  funds 
issuing  from  the  rectory  at  all. 

Weight,  J.,  concurred. 

Solicitors  for  the  appellants.  Bobbins  di   Co.,  for 
Pughe  dt  Jones,  Llanfylnn. 

Solicitor  for  the  respondents,  Peterson. 


^-  ^-  ^^-  i  Dec  7 

(Wills  and  Wright,  JJ.)  j  ^®®-  '* 

Thobpb  v.  Pbiestnall.  (a.) 

Sunday  trading — Prosecution-^Consent  of  chief  constable 
— Institution  of  proceedings — Lord*s  Day  Observance 
Act,  1676  (29  Car.  2,  c.  7),  s.  1— Amendment  Act, 
1871  (34  A  35  Vict.  c.  87),  s.  1. 

The  Lord^s  Day  Observance  Amendment  Act,  1871,  s. 
1,  provides  that  no  prosecution  shall  be  instituted  under 
the  Lord^s  Day  Observance  Ad,  1676,  except  by  or  with 
the  consent  in  writing  of  the  chief  officer  of  police  of  the 
district  or  of  certain  other  persons. 

Held,  that  the  consent  in  writing  mtMt  be  given  before 
the  laying  of  the  information. 

Case  stated  by  the  stipendiary  magistrate  of 
Sheffield. 

An  information  was  laid  against  the  appellant, 
charging  him  with  doing  work  of  his  ordinary  calling 
upon  a  Sunday  contrary  to  the  Lord's  Day  Obsery- 
anoe  Act,  1676,  s.  1. 

The  section  enacts  that  *'  no  tradesman,  artificer, 
workman,  labourer,  or  other  person  whatsoeyer  shall 
do  or  exercise  any  worldly  labour,  basiness,  or  work 
of  their  ordinary  calling  upon  the  Lord's  Day  or 
any  part  thereof  (works  of  necessity  and  charity  only 
excepted)." 

Section  4  proyides  that  no  person  shall  be  proceeded 
against  for  any  offence  under  the  Act,  except  within 
t^  days  after  the  offence  was  committed. 

It  was  proyed  that  the  appellant  was  a  barber,  and 
that  on  Sunday,  the  6th  of  July,  he  shayed  customers 
between  the  hours  of  10.30  a.m.  and  12.30  p.m.,  and 
that  at  some  time  between  the  same  hours  he  sold  a 
newspaper. 

The  stipendiary  magistrate  found  that  the  appel- 
lant was  exercising  his  ordinary  calling,  and  conyicted 
him  of  the  offence. 

The  Lord's  Day  Obseryance  Amendment  Act,  1871, 
8.  1,  enacted  that  no  prosecution  or  other  proceeding 
shall  be  **  instituted  "  against  any  person  under  the 
principal  Act,  **  except  by  or  with  the  consent  in 
writing  of  the  chief  officer  of  police  of  the  police 
district  in  which  the  offence  is  committed,"  or  with  the 
consent  in  writing  of  certain  other  persons.  Before 
the  information  was  laid  the  consent  of  the  chief 
constable  of  the  district  was  asked,  and  he  gaye  his 
consent  yerbally.  The  information  was  laid  on  the 
6th  of  July,  and  on  the  same  day  a  summons  was 
granted. 

The  written  consent  of  the  chief  constable  was  not 
secured  tUl  the  following  day,  but  it  was  dated  back 
to  the  6th  of  July.  The  service  of  the  summons 
upon  the  appellant  was  subsequent  to  the  written 
consent. 

Brook  Little,  for  the  appellant. — ^The  prosecution 
was  not  instituted  with  the  written  consent  of  the 
chief  constable  as  required  by  the  Act  of  1871.  The 
consent  ought  to  haye  been  obtained  before  the  in- 
formation was  laid.     [Counsel  contended  also  that 

(a.)  Beported   by  0.    Q.   Wilbraham,    Esq., 
Barrister-at-Law. 
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High  Court. 


Thorpe  v.  Priestnaul.— Wild  v,  Southwood. 


High  Ooubt. 


the  appeUant  was  not  ''  a  tradesman,  artificer, 
labourer,  workman,  or  other  person"  within  the 
meaning  of  the  Act  of  1676.] 

DanckwerU,  for  the  respondent. — ^The  consent  was 
obtained  in  time  becanse  it  was  obtained  before  the 
summons  was  served.  The  Act  used  the  word  **  insti- 
tuted" and  not  "commenced."  The  word  "insti- 
tuted "  referred  to  a  stage  later  than  that  indicated 
by  the  word  "commenced,"  and  implied  that  the 
prosecution  or  proceeding  had  been  established  in  the 
sense  that  process  had  been  served  on  the  person 
proceeded  against.  Proceedings  were  not  even 
<•  conmienced "  until  service  of  process:  Ditcher  v. 
DenUon,  6  W.  B.  342,  11  Moore  P.  G.  324,  and  Yates 
V.  Beg.,  33  W.  E.  482,  14  Q.  B.  D.  at  p.  661. 

Wills,  J. — ^The  appeal  must  succeed.  Looking  at 
the  Act  of  1871  it  is  clear  that  the  institution  of  pro- 
ceedings is  an  act  which  can  be  done  by  the  chief 
constable  himself.  All  he  can  do  is  to  lay  the  in- 
formation. He  cannot  issue  the  summons  or  serve  it. 
Therefore  the  subject-matter  to  which  the  Act  refers 
when  it  directs  that  the  institution  of  a  prosecution 
shall  be  made  with  the  written  consent  of  the  chief 
constable  ia  the  laying  of  the  information. 

Wright,  J.,  concurred. 

Solicitors  for  the  appellant,  Campion  &  Simmons, 
for  A  M.  Wilson,  Sheffield. 

Solicitors  for  the  respondent,  Aldous  A  Walford. 


IN   BANKEUPTOY. 


Nov.  16. 


Q.  B.  Div.  } 

(Yaughan  Williams,  J.)  ) 

Wild  v.  Southwood.  (a.) 

Bankruptcy — Assets — Relation  hack  of  trustee* s  title — 
Protected  transaction — Charging  order — Bankruptcy 
Act,  1883  (46  (fc  47  Vict,  c.  62),  ss.  44,  45,  46,  49— 
Partnership  Ad,  1890  (53  &  54  Vict.  c.  39),  s.  23. 

A  charging  order  under  section  23  of  the  Partnership 
Act,  1890,  being  a  proceeding  in  invitum,  is  not  a  "  con^ 
tract,  dealing,  or  transaction  "  protected  under  section  49 
of  the  Bankruptcy  Act,  1883  (^compare  Courage  v. 
0*Shea,  43  W.  B.  232,  [1895]  1  Ch,  325). 

Where  the  proceeds  of  an  execution  have  been  ordered 
into  court,  the  creditor  cannot  be  held  to  have  completed 
his  execution  by  seizure  and.  sale  within  the  meaning  of 
section  45  of  the  Bankruptcy  Act,  1883. 

Summons  in  Queen's  Bench  Ohambers  referred  by 
Day,  J.,  to  Yaughan  Williams,  J. 

The  facts  were  as  follow :  Upon  the  20th  of  April, 
1895,  the  plaintiff  Wild  obtained  a  judgment  against 
Southwood  for  £125  and  costs.  Upon  the  same  day 
day  he  took  out  a  summons  under  section  23  of  the 
Partnership  Act,  1890,  for  a  charging  order  on  the 
interest  of  the  defendant  in  the  &rm  of  Southwood 
Brothers  Lloyd  &  Jones,  and  obtained  such  order 
and  the  appointment  of  a  receiver  of  such  interest 
upon  the  27th  of  April.  Upon  the  23rd  of  May  the 
plaintiff  took  out  a  summons  to  enforce  the  charging 
order  by  sale.  Southwood's  partners  appeared  upon 
the  hearing  of  the  summons  and  tendered  the  amount 
due  to  avoid  a  sale,  but  the  judee  being  informed 
that  a  bankruptcy  petition  had  been  presented 
against  Southwood  upon  the  22nd  of  May,  ordered 
his  partners  to  pay  the  money  into  court  instead  of  to 
WUd.    A  receiving  order  was  made  against  South- 


(a.)  Beported  by  P.  M.  Franokb,  Esq.,  Barrister- 
at-Law. 


wood  onthel5th  of  June,  thedate  of  theact  of  bankmptoy 
relied  upon  being  the  17th  of  April.  Wild  then  took 
out  the  present  summons  for  payment  of  the  money 
out  of  court,  which,  being  opposed  by  the  tnutee  in 
the  bankruptcy,  was  referred  by  Bay,  J.,  to  Vaaghan 
Williams,  J. 

H.  Terrell,  for  Wild.— The  creditor  in  this  case  is 
entitled  to  retain  the  benefit  of  his  execution  becaoM 
he  has  completed  it  either  by  ''seizure  and  sale" 
or  ''by  the  appointment  of  a  receiver  '*  within  the 
meaning  of  section  45  of  the  Bankruptcy  Act,  1883. 
The  payment  of  the  money  into  court  was  equivalent 
to  completion  of  the  execution  by  seizure  and  sale, 
and  that  money  never  was  the  debtor's  and  cannot  be 
claimed  by  his  trustee. 

ffansell,  for  the  trustee  in  Southwood's  bankruptcy. 
— The  money  in  court  is  part  of  the  bankrupt's 
property  divisible  among  his  creditors ;  it  has  been 
obtained  subsequently  to  the  cMit  of  bankruptcy  by 
means  of  a  charging  order  which  has  been  held  not  to 
be  "a  contract,  dealing,  or  transaction"  protected 
under  section  49  of  the  Bankruptcy  Act,  1883: 
Courage  v.  0'8hea,  43  W.  E.  232,  [1896]  1  Ch.  325. 
Secondly,  the  charging  order  was  not  a  security 
because  it  was  obtained  after  the  act  of  bankruptcy 
and  does  not  come  within  the  definition  in  section  168 
"  mortgage  charge  or  lien  on  the  property  of  the 
bankrupt,"  since  by  relation  back  all  the  property  oi 
the  bankrupt  vested  in  the  trustee  before  the 
charging  order  was  obtained.  Further,  payment  into 
court  is  not  equivalent  to  completion  by  seizure  and 
sale :  BuOer  v.  Wearing,  17  Q.  B.  D.  182, 34  W.  B. 
Dig.  17. 

Yatjqhan  WnxiAics,  J. — I  am  of  opinion  that  ] 
ought  not  to  order  the  payment  of  thia  money  out  oi 
court  to  the  plaintiff.  The  dates  in  the  case  an 
agreed;  there  was  an  act  of  bankruptcy  upon  tlM 
17th  of  April,  1895,  and  all  these  orders  are  subee- 
quent  to  that  act  of  bankruptcy.  The  qneetioi 
remains  what  are  the  rights  of  the  execution  creditoi 

I  will  first  deal  with  the  rights  of  the  executioi 
creditor  irrespective  of  the  protective  sections,  ba 
under  section  45,  which  I  consider  restrictive.  Hi 
right  is  to  seize  the  goods  or  property  of  tiie  debto 
but  he  has  no  rights  against  what  is  not  the  propert 
of  the  debtor.  At  the  date  of  the  first  step  i 
obtaining  this  execution,  was  the  interest  in  th 
partnership  the  property  of  the  debtor  or  not  ?  ^ 
my  mind  it  is  plain  that  on  the  20th  of  April,  whi 
the  summons  for  this  charging  order  was  taken  on 
the  property  in  the  interest  in  the  partnership  h 
ceased  to  be  the  property  of  the  debtor,  and  had, 
the  event  which  has  occurred,  become  the  property 
the  trustee. 

This  law,  which  makes  the  trustee's  title  rel 
back  to  a  time  antecedent  to  events  which  have  tal 
place  before  the  making  of  the  reoeiTing  ord 
operates  no  doubt  very  hardly  in  many  cases,  « 
therefore  the  Acts  of  Parliament  have  oontah 
protective  sections  in  relief  of  persona  affected  by  j 
striogency  of  this  law.  Apart  from  such  sectia^ 
is  clear  that  this  execution  cannot  hold  good  agd| 
the  trustee.  , 

In  the  present  Act  of  Parliament  the  protefl 
section  is  section  49,  and  upon  that  the  plaa 
cannot  rely.  The  case  of  Courage  v.  0*Shea  is  a 
tinct  decision  that  the  obtaining  of  a  ohsiri^ng  C| 
under  section  14  of  the  Judgments  Act,  1838,  il 
"  a  transaction  "  within  section  49  of  the  Bankn 
Act,  1883.  I  do  not  consider  that  the  faot  that 
order  is  under  section  23  of  the  Partnership  Act,  1 
makes  any  di£Eerence,  for  it  is  a  prooeeduigi 
invitum,*'  and  cannot  be  called  "  a  tranoaction.*' 
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There  remains  the  argnineiit  that  this  money  is  not, 
ind  never  web,  part  of  the  property  of  the  bankmpt. 
I  don*t  agree  to  that  at  all ;  it  seems  to  me  that  this 
mooej  18  j oat  as  much  the  proceeds  of  the  sale  of 
part  of  the  debtor's  property  as  if  it  were  the  pro- 
oeedi  of  the  actual  sale  of  tangible  goods  forming 
put  of  the  property  of  the  debtor. 

Solicitors  for  the  plaintiff,  Wild  dk  Wild. 

Solioitoifl  for  the  trustee  in  the  bankraptoy,  Field, 
BmeoBy  A  Co. 


Vnbs  Otounctl. 

(On  Appeal  from  the  Supreme  Court  of  Trinidad  and 
Tobago.) 

July  28,  1896. 

Tbinidad  Asfhalte  Co.  v,  Cobtat.  (a.) 

YnAcT  and  purchaser — Purckaeer  with  notice — Becitah 
— Estoppel, 

The  plaintiff  obtained  a  conveyance  to  himself  of  the 
kffal  estate  in  certain  land,  toith  express  notice  thoit  the 
defetdfuds  were  transferees  of  D.^s  interest  therein.  The 
frmd  of  D.'s  interest  to  the  defendants*  predecessor  in 
title  emtained  an  erroneous  recital  of  D.*s  earlier  title. 

Rdd,  that  the  defendants  were  not  precluded  from 
tkowing  what  interest  realty  passed  under  D.*s  grant, 
eten  if  it  was  contrary  to  tJte  recitals^ 

This  was  an  appeal  by  the  defendants  in  the 
letion,  the  Trinidad  Asphalte  Co.,  against  a  decision 
of  the  Supreme  Court  of  Trinidad  and  Tobago. 

Tbe  facts  are  giyen  in  their  lordships'  judgment. 

Ealdane,  Q.O.,  O.  Launrence,  and  H.  F.  Previti,  for 
tiieappeUants. 

Ondnnthorpe^  Q.C.,  and  Abraham,  for  the  respon- 
dent 

The  judgment  of  their  lordships  (Lord  Watson, 
Lord  HoBHOUSS,  Sir  Biohabd  Cough)  was  delivered 

Loid  HoBHOUBB.  —  The  facts  material  for  the 
dednoo  of  this  case  may  be  stated  in  a  short  compass. 
KooU  Dernier  was  grantee  under  the  Crown  of  the 
lad  in  dispute.  One  Alexis  built  a  house  on  it, 
kaiing  aoqnired  from  Nicola  a  sufficient  interest  for 
tlMt  puipose.  In  the  year  1881  Duloinore  Victor 
mtrKted  with  Alexis  and  Nicola  for  the  purchase 
of  the  land,  and  she  paid  for  it,  and  entered  into 
rnwMiiun,  bat  without  any  conyeyanoe.  Nicola 
died  in  1885.  In  1888  Dulcinore  agreed  to  sell  the 
Wd  to  McCarthy  for  thirty  dollars,  and  for  that 
ppose  executed  a  conveyance  which  was  registered. 
Ibae  DemieTs  a  sister  of  Nicola,  who  had  lived  with 
^ua,  jomad  in  the  conveyance,  presumably  with  the 

She,  however, 
took  possession, 
passed  to  the  defendants,  the 
Aspfaahe  Go.  During  these  transactions  the 
kadwasof  ▼evy small  value:  but  the  development 
0^  the  Pitch  Ijake  which  it  adjoins  has  increased  its 
nfaM  an  hundredfold  or  so. 

In  the  year  1892  the  plamtiff  Corjiut  obtained 
•  oonveyanoe  from  the  heir  of  Nicola.  The 
lUntiff  now  sues  for  possession.  The  defen- 
wti  dann  to  be  equitable  owners  in  fee,  and 
fattad  that  the  plamtiff  shall  convey  i^e  legal 
irtite  to  thean,  on  the  ground  that  he  had  notice  of 

(«.]  Reported  by  C.  H.  Qbafton,  Esq.,  Barrister- 
at-Law. 
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their  title  when  he  bought  the  legal  estate.  Nathan, 
J.,  at  the  trial,  and  afterwards  the  Court  of  Appeal, 
have  decided  in  favour  of  the  plaintiff.  The  defen- 
dants are  now  appealing  against  the  decree  of  the 
Supreme  Court. 

The  plaintiff's  counsel  at  this  bar  have  disputed 
the  acquisition  of  an  equitable  estate  in  the  property 
by  Dulcinore.  It  seems  to  have  been  hardly,  if  at 
all,  discussed  in  the  court  below.  At  the  trial 
Nathan,  J.,  spoke  of  it  as  apparently  true,  and  did 
not  hint  that  the  reality  differed  from  the  appear- 
ance. On  appeal,  the  learned  judges,  witliout 
intimating  any  doubt,  simply  state  the  fact,  and 
conduct  elaborate  legal  discussions  on  that  basis. 
Mr.  Crackanthorpe  has  argued  that  there  was  no 
evidence  on  which  the  court  could  found  such  a 
conclusion,  but  it  appears  to  their  lordships  that  the 
evidence  is  quite  sufficient  for  the  purpose. 

The  case  really  made  by  the  plaintiff  below  was 
that  he  is  a  purchaser  for  value  without  notice,  and 
that  his  legsd  title  overrides  the  equitable  interest 
acquired  by  the  defendants.  The  argument  of  his 
counsel  at  the  trial,  so  far  as  reported  m  the  judge's 
notes,  and  the  judgments  in  his  favour,  all  turn  on 
the  absence  of  notice  to  him. 

The  respstered  deed  of  conveyance  to  McCarthy  is 
in  the  following  terms : — 

"  Conveyance. 

*'  This  deed  made  tiiis  2dth  day  of  January  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and 
eighty- eight  between  Marie  Accent  Damien(0ic.)  of  the 
ward  of  La  Brea  in  the  Island  of  Trinidad  spinster 
of  the  first  part,  Dulcimore  Victor  also  of  the  ward 
of  La  Brea  aforesaid  laundress  of  the  second  part,  and 
John  William  McCarthy  manager  of  the  Pitcn  Works 
at  La  Brea  aforesaid  of  the  third  part.  Whereas  the 
said  Dulcimore  {sic.)  Victor  some  time  in  the  year 
one  thousand  eight  hundred  and  eighty-one  pur- 
chased from  the  said  Marie  Accent  Damien  the  here- 
ditaments hereinafter  granted  and  was  thereupon  let 
into  possession  of  the  same  but  no  deed  of  convey 
ance  was  ever  executed  by  the  said  Marie  Accent 
Damien.  And  whereas  the  said  John  William 
McCarthy  has  lately  contracted  and  agreed  with  the 
said  Dulcimore  Victor  for  the  purchase  of  the  said 
hereditament  at  the  price  of  thirty  dollars.  And 
whereas  the  said  Marie  Accent  Damien  has  consented 
to  be  made  a  party  to  these  presents  for  the  purposes 
hereinafter  expressed.  Now  this  deed  witnesseth  that 
in  pursuance  of  the  said  agreement  and  in  considera- 
tion of  the  sum  of  thirty  dollars  as  purchase-money  to 
the  said  Dulcimore  Victor  paid  by  the  said  John 
William  McCarthy  on  or  before  the  execution  of  these 
presents  the  receipt  whereof  the  said  Dulcimore  Victor 
hereby  acknowledges  the  said  Marie  Accent  Damien 
as  beneficial  owner  at  the  request  and  by  the  direction 
of  the  said  Dulcimore  Victor  hereby  conveys  and  the 
said  Dulcimore  Victor  hereW  conveys  ana  confirms 
unto  the  said  John  William  McCarthy  all  and  singular 
that  certain  piece  or  parcel  of  land  situate  in  the 
ward  of  La  Brea  aforesaid  measuring  seventy-five 
feet  on  the  northern  side  thereof  seventy-five  feet  on 
the  southern  side  thereof  and  forty  feet  in  width  and 
bounded  on  the  north  by  lands  now  or  formerlv  of 
one  Henry  Angeas  on  the  south  and  west  by  lands  of 
the  said  Marie  Accent  Damien  and  on  the  east  by  the 
Pitch  Lake-road.  To  hold  the  same  unto  and  to  the 
use  of  the  said  John  William  McCarthy  in  fee 
simple. 

<*  In  witness  whereof  the  said  parties  hereto  have 
hereunto  set  their  hands  the  day  and  year  first  herein 
above  written. 

<*  Mabik  a.  Deioeb  {sic). 
"Dulcimore  x  Victor 
"  Her  mark," 
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This  is  on  the  face  of  it  a  very  oareless  composition. 
The  names  are  misstated.  Marie  is  made  to  convey 
as  **  beneficial  owner,"  though  it  is  stated  that  she 
had  sold  to  Dalcinore  in  the  year  1881,  and  though 
it  is  Dulcinore  and  not  Marie  who  is  the  contracting 
vendor  and  the  recipient  of  the  purchase-money. 
Another  mistake  is  made  which  is  not  apparent  from 
the  deed  itself — viz.,  that  Dulcinore  is  represented  as 
having  purchased,  not  from  Nicola  as  the  fact  was, 
but  from  Marie,  who  never  had  any  interest. 

On  the  ground  of  this  mistake  the  learned  judges 
below  came  to  the  very  startling  conclusion  that  the 
deed  was  a  nullity;  that  because  Dulcinore  did  not 
derive  title  from  Marie,  therefore  she  conveyed 
nothing  at  all ;  and  that  McCarthy,  though  he  con- 
tracted for  the  purchase,  not  of  any  particular  interest 
in  the  land  but  of  the  very  land,  and  not  with  Marie 
but  with  Dulcinore,  received  nothing  at  alL  At  best, 
they  say,  the  deed  took  effect  as  between  Dulcinore 
and  McCarthy  by  way  of  estoppel.  Then  they  pro- 
ceed to  discuss  whether  the  plaintiff,  finding  the 
defendants  in  possession,  was  bound  to  inquire  into 
the  nature  of  their  interest,  and  come  to  the  conclu- 
sion that  because  a  system  of  registration  exists  in 
Tn'nidad  he  was  not  so  bound. 

The  plaintiff's  counsel  here  have  declined  to  attempt 
the  hopeless  task  of  supporting  this  construction  of 
the  deed.  It  is  beyond  dispute  that  it  transferred  to 
McCarthy  whatever  interest  Dulcinore  had.  But 
then  they  argue,  if  their  lordships  rightly  understand 
them,  that  this  transfer,  though  absolute  in  its  terms, 
only  operated  between  grantor  and  grantee,  and  that 
as  between  the  grantee  and  all  other  persons,  only  so 
much  interest  passed  as  Dulcinore  derived  from  Marie, 
which  was  nothing  at  all.  This  is  extremely  like  a 
reversion  to  the  repudiated  theory  of  estoppel.  Why 
the  deed  should  be  construed  differently  according  to 
the  person  who  comes  to  construe  it,  has  not  been 
explained,  nor  can  their  lordships  comprehend. 

The  Begistration  Ordinance  has  been  referred  to ; 
but  its  only  bearing  on  the  case  is,  first,  that  it  gives 
legal  priority  to  deeds  according  to  the  date  of  their 
registration  instead  of  the  date  of  their  execution; 
and  secondly,  that  it  provides  a  public  office  in  which 
they  may  be  seen.  Here  the  defendants'  deed  was 
prior  in  every  respect.  Nothing  turns  on  the  system 
of  registration.  There  is  no  question  in  the  case 
beyond  the  familiar  one,  whether  the  plaintiff  had 
notice,  express  or  other,  of  the  defendants*  equity  before 
he  bought  the  legal  estate. 

Their  lordships  have  not  been  able  to  understand 
how  there  can  be  room  for  doubt  in  answering  that 
question.  There  was  the  deed,  plain  for  everybody 
to  see.  Whatever  was  in  that  deed  the  plaintiff  saw 
and  knew.  And  the  deed  told  him  that  in  the  year 
1881  Dulcinore  purchased  the  land,  and  took  posses- 
sion, and  that  she  contracted  to  sell  it  to  McCarthy, 
and  actually  conveyed  it  to  him,  and  received  the 
purchase-money.  Knowing  all  this,  the  plaintiff  yet 
asserts  that  he  had  no  notice  of  the  gprantee*s  equity 
because  the  deed  contains  an  erroneous  recital  of  the 
mode  in  which  that  equity  became  vested  in  the 
graTitor. 

The  plaintiff  seems  to  have  imagined  that  he,  a 
stranger  to  the  deed,  was  entitled  to  treat  the  recitals 
as  indisputable,  and  to  insist  that  the  grantee  should 
not  show  the  truth  of  the  case  if  it  was  contrary  to 
the  recitals.  He  has  treated  the  matter  as  though 
some  representation  had  been  made  to  him  on  uie 
faith  of  which  he  had  acted.  He  did  not  abstain 
from  inquiry.  He  inquired  carefully  enough  to  ascer- 
tain that  Nicola  and  not  Marie  was  the  owner  of  the 
land,  an/!  that  Marie  whs  not  Nicola's  heir,  and  to 
trace  out  the  heir.  And  then  having  got  the  legal 
estate,  he  thought  he  might  safely  proceed  to  eject  the 


possessors.  But  he  never  inquired  in  the  right  and 
obvious  quarter.  He  must  have  disregarded  the  fact 
disclosed  by  the  deed  that  Dulcinore  purchased  and 
took  possession  in  1881,  when  Nicola  was  living,  as 
the  plaintiff,  who  had  searched  out  the  heir,  miut 
have  known.  If  he  had  made  inquiry  with  refereoce 
to  that  fact  and  to  the  inference  which  it  suggests,  he 
would  probably  have  avoided  the  error  which  led  him 
to  brinff  this  suit. 

Their lordihips  make  this  remark  with  reference  to 
the  tone  of  complaint  which  is  taken  on  the  ground 
that  the  plaintiff  has  been  deceived  by  the  recitals  in 
the  deed ;  not  as  intimating  that  the  case  turns  on 
the  question  whether  the  pluntiff  ought  or  ought  not 
to  have  made  further  inquiry.  On  that  question  they 
only  think  it  right  to  say  that  they  are  not  prepared 
to  agree  that  the  existence  of  a  register  relieves  one 
who  is  dealing  with  a  vendor  out  of  possession,  from 
ascertaining  the  interest  of  one  in  possession,  when 
that  possession  is  in  accordance  with  a  registered 
deed.  But  they  do  not  rest  their  judgment  on  that 
ground.  They  rest  it  on  the  plain  and  obmus 
flpround  that  the  plaintiff  had  express  notice  that  the 
defendants  were  transferees  of  Dulcinore*8  interest 
whatever  it  might  be,  aud  that  an  erroneous  recital  oi 
her  earlier  title  does  not  preclude  her  grantee  from 
showing  what  interest  really  passed  by  her  grant 

The  consequence  is  that  the  plaintiff's  suit  entirely 
fails ;  and  as  he  has  got  the  legal  estate  with  notice 
of  the  defendants*  title,  he  is  bound  to  convey  it  to 
them.  The  proper  course  will  be  to  discharge  the 
decrees  below;  to  dismiss  the  plaintiffs  claim;  to 
give  the  defendants  judgment  on  their  oounter-olaim. 
and  to  order  the  plaintiff  to  pay  the  whole  costs  of  the 
suit  in  both  courts. 

Their  lordships  will  humbly  advise  her  Majesty  in 
accordance  wifh  this  opinion. 

The  plaintiff  must  also  pay  the  costs  of  thia  appeal. 

Solicitors  for  the  appellants,  SuUon,  Ommanncy*  «^ 
BendalL 
Solicitor  for  the  respondent,  J.  N.  Mason  &  Co, 
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OEourt  of  appeal. 

From  Q.  B.  Div.  "i 
(Lord  Esher,  M.B.,  and  [ 
Lopes  and  Bigby,  L.JJ.)  ) 

Dixon  v.  Great  Wksterw  Bailway   CJo.  (a.) 

Railway — Negligence — Duty  to/ence  line — Didy  to  main' 

tain  fence  erected  more  than  five  years  after  opening  of 

line— Railways  Clauses  Act,  1845  (8  <i^  9  Vtct.  c.  20)» 

ss.  68,  73. 

In  an  action  against  a  railway  company  for  neffliffenee 
in  failing  to  fence  their  line  it  appeared  that  no  fence 
had  ever  been  erected  till  more  t?ian  five  years  after  the 
opening  of  the  line.  The  jury  found  that  a  fence  which 
had  been  subsequently  erected  &y  tJie  company  had  heen 
allowed  to  become  rotten. 

Held,  tha/t  notwithstanding  section  73  of  the  Railways 
Clauses  Act,  1845,  the  defendants  were  liable  for  ndt 
satisfying  the  obligation  imposed  on  them  by  section  68. 

Appeal  from  the  judgment  of  Lord  Riiasell  of 
EUlowen,  C.J.,  on  further  consideration  after  trial  of 
the  action  with  a  jury. 

The  plaintiff  was  occupier,  as  tenant  of  the  lord  of 
the  manor,  of  certain  meadow  land,  throa^h  which 


(a.)  Beported  by  F.  Q.  BucKXR,  Esq.,  Barrister-at- 
Law. 
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the  defendants'  branoh  line  from  Twyford  to  Henley 
pAsed,  and  he  brought  this  action  to  recover  the 
Tilne  of  a  colt,  which,  as  he  alleged,  he  had  lost 
through  the  negligence  of  the  defendants  in  failing  to 
fence  their  railway. 

The  piece  of  railway  which  passed  through  the 

phuntifTs  land  was  constructed  on  a  viaduct  about 

in  feet  high  carried  on  wooden  piers. 

iVom  the    year  1857,  when    the   line    was  first 

I       opened  for  public  use,  to  1884  this  piece  of  railway 

was  ne?ar  fenced  at  all. 

In  1884  Colonel  Baskerville,  who  was  then  lord 
of  the  manor,  erected  a  fence,  but  in  doing  so  he 
encrosohed  ui>on  the  defendants'  land.  The  defend- 
aoti  thereupon  removed  this  fence,  and  erected 
a  new  fence  along  the  boundary  of  their  land. 

In  September,  1895,  two  colts  belonging  to  the 
plaintifE;  which  had  been  let  out  to  graze  on  the  plain- 
tUTi  land,  broke  through  the  fence,  and  one  of  them 
strayed  under  the  viaduct,  and  was  found  to  have  sus- 
tuned  soch  injuziee  by  striking  its  head  against  the 
pien,  probably  in  consequence  of  being  frightened  by 
a  pawing  train,  that  it  had  to  be  destroye£ 

Hie  jniy  fonnd  that  the  fence  was  rctten,  that  fhe 
oolt  was  injured  in  consequence  of  the  fence  being 
rotten,  and  that  the  viaduct  was  dangerous  with- 
oat  a  proper  fence  so  as  to  be  a  nuiaanoe  and 
none  of   danger   to    cattle   using   the   adjoining 


On  further  consideration,  the  Lord  Chief  Justice 
gave  judgment  for  the  ph^tiff  for  £50,  the  agreed 
BBoont  of  damages. 

The  defendants  appealed. 

BudmiU,  Q,C.y  and  A.  Lyttdtony  for  the  defend- 
uta— At  common  law  a  landowner  is  not  bound  to 
fence  his  land  against  his  neighbour's  catUe :  Hilton  v. 
A»ke$B(m,  27  L.  T.  N.  S.  519, 21 W.  B.  Dig.  104 ;  Houn- 
Kfl  f .  Smith,  8  W.  E.  277  ;  Pmting  v.  Nodkes,  42  W.  E. 
506,  [1894]  2  a  B.  281.  The  obUgation  of  the  defend- 
asti  to  fence  their  line  depends  on  sections  68  and  73 
oftheBailwaya  Clauses  Act,  1845.  By  section  68: 
"Theoompuiy  shall  make,  and  at  all  times  tiiere- 
•fier  maintain,  the  following  works  for  the  accommo- 
dation of  the  owners  and  occupiers  of  lands  adjoining 
the  rulway — that  is  to  say,  .  .  .  sufficient  posts, 
laik,  ...  or  other  fences  for  separating  the 
had  taken  for  the  use  of  the  railway  from  the 
idJGiniDg  lands  not  taken,  and  protecting  such  lands 
mi  treapaas,  or  the  cattle  of  the  owners  or  occupiers 
tkoeol  from  straying  thereout,  by  reason  of  the 
nflvay,  .  •  •  and  such  poets,  rails,  and  other 
faneea  shall  be  made  forthwith  after  the  taking  of 
aaj  floch  lands,  if  the  owners  thereof  shall  so 
nqnire."  By  section  73 :  *<  The  company  shall  not 
ha  compelled  to  make  any  further  or  additional 
•wwmmodation  works  for  the  use  of  owners  and  occu- 
pat  of  land  adjoining  the  railway  .  .  .  after 
Ha  yaan  from  the  completion  of  the  works  and  the 
opening  ci  the  railway  for  public  use.*'  The  effect  of 
wa  seetaons  is  that  whatever  fences  are  put  up 
viftm  five  years  must  be  maintained,  but,  if  no  fence 
n  pot  up  within  five  years,  the  company  cannot  after 
w  time  be  called  upon  to  put  one  up :  Colley  v. 
Imien  and  North-Western  Railway  Co.,  29  W.  E.  16, 
^  Ex.  D.  277  ;  Bffan  v.  Great  Southern  and  Western 
iaUmo^  Co.,  32  L.  E.  (Ir.)  15,  41  W.  E.  Dig.  203. 
Bern  DO  fence  was  ever  put  up  till  nearly  thirty  years 
rfter  the  opening  of  the  railway. 

MtmbMgve  Lush  and  W,  Seton,  for  the  plaintiff. — 
'■■*'    I  fe  imposes  an  imperative  obligation  on  the 
If  to  put  up  fences  and  to  keep   them  in 
far  all  time.     Section  73  does  not  affect  this 
I :  Corry  v.  Qreat  Western  Bailway  Co,,  29 
W.lLe23,  7Q.B.  D.  322. 


LoBD  EsHEB,  M.E.— Section  68  of  the  Eailways 
Clauses  Act,  1845,  says  that  the  company  shall  make 
and  at  all  times  thereafter  maintain  certain  works  for 
the  accommodation  of  the  owners  of  adjoining  land, 
including  fences  for  separaHng  the  land  taken  for  the 
use  of  the  railway  from  the  lands  not  so  taken.  That 
is  a  statutory  obligation  without  any  limit  of  time  or 
any  limitation  whatever.  In  this  case  the  company, 
though  not  till  nearly  thirty  years  after  the  opening 
of  the  railway,  did  put  up  a  fence.  The  plaintiff 
complains  that  the  company  having  put  up  this  fence 
did  not  maintain  it  but  let  it  get  rotten.  To  this  the 
company  answer :  You  did  not  require  us  within  five 
years  to  put  up  a  fence  or  to  go  before  the  magiatirates 
under  section  69,  and  therefore  we  are  not  now  bound 
either  to  make  or  keep  up  a  fence.  Their  argument 
is  that  section  73  puts  a  limitation  on  section  68.  But 
section  73  says  that  the  company  shall  not  be 
compelled  to  make  any  further  or  additional  accom- 
modation works  after  five  years  from  the  opening  of 
the  railway.  TJi^ess  we  strike  out  the  words 
*< further  or  additional"  this  case  does  not  come 
within  that  section,  for  here  the  company  never  made 
any  accommodation  works  at  this  part  of  their  line 
within  the  five  years.  In  my  opinion  we  cannot  strike 
out  those  words,  and  therefore  section  73  does  not 
apply.  But  if  it  does  apply,  I  think  that  that  section 
only  relates  to  the  tribunal  which,  by  the  statute,  has 
the  power  of  compelling  the  company  to  m^e 
accommodation  works.  It  puts  a  limit  on  the  time 
within  which  the  company  can  be  summoned  before 
magistrates  under  section  69,  but  it  does  not  do  away 
with  the  statutory  duty  imposed  by  section  68. 
Lush,  L.J.,  in  Corry  v.  Great  Western  Bailway  Co, 
seems  to  me  to  have  held  that  the  obligation  imposed 
by  section  68  was  unlimited.  I  think  that  the  judg- 
ment of  the  Lord  Chief  Justice  was  right  and  that 
this  appeal  must  be  dismissed. 

Lopes  and  Eigby,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  Graham  Gordon, 

Solicitor  for  the  defendants.  Nelson, 


Wa^  <t^outt  of  Swtiu. 


N^hf  ?"  }  N^^-  17,  18.  20,  21 ;  Dec.  21. 

In  re  Consobt  Deep  Level  Gold  Mines  (Limited). 
Ex  parte  Stark. 
Ex  parte  Elliston.  (a.) 

Company — Shares  —  Contract — Acceptance —  Notice  of 
acceptajice — Underwriting  —  Irrevocable  authority — 
Misrepresentation, 

A,  signed  a  letter  addressed  to  tJte  secretary  of  the  M,  Co, 
undertaking  to  underwrite  shares  in  the  C,  Co,j  and 
authorizing  the  secretary  to  apply  for  such  shares  in  his 
heJialf,  The  secretary  applied  for  some  shares,  hut 
notice  was  not  given  to  A, 

Held,  thai  A,  could  not  set  up  non^cuxeptance  of  his 
offer  as  against  the  G.  Co, 

In  re  "Renxj  Bentley  &  Co.  v.  The  Yorkshire 
Breweries,  Limited,  Ex  parte  Harrison,  69  L,  T,  N,  S, 
204,  followed. 

Motion. 


(a. 


Eeported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 
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High  Court. 


In  be  Consobt  Deep  Level  Gold  Mines  (Limited). 


High  Coubt. 


The   sppliosnt   Stark   had    signed  the    following 

nnderwritmg  contract. 

''11th  September,  1895.    To  Mr.  J.  Akerman,  secre- 
tary of  the  Mines  Acquisition  Company. 

**  Consort  Deep  Level  Company. — 

''  With  reference  to  the  prospectus  •  .  .  offering 
80  000  shares  for  public  subscription,  and  in  considera- 
tion of  your  agreeing  to  pay  me  a  commission  of  15 
per  cent.,  I  hereby  undertake  to  subscribe  or  find 
responsible  subscribers  to  your  satisfaction  for  10,000 
shares  of  £1  each  or  sudi  less  number  as  may  be 
accepted  by  you.  ...  It  is  further  agreed  that 
this  letter  shall  be  irrevocable  if  40,000  shares  are 
underwritten  or  applied  for  prior  to  the  public  issue 
of  the  prospectus  and  allotment  is  made  on  or  before 
tbe  30th  of  September,  1895.  .  .  .  My  liability 
under  this  agreement  shall  continue  notwithstanding 
any  variation  between  the  prospectus  shown  to  me 
and  the  prospectus  issued  to  the  general  public,  so 
long  as  the  nominal  capital  of  the  company  and  the 
amount  fixed  for  the  purchase  consideration  shall 
remain  the  same. 

''The  above  contract  is  accepted  by  me  to  the 
extent  of  10,000  shares.— J.  Akbkman,  12th  Septem- 
ber, 1895." 

The  Mines  Acquisition  Co.  was  registered  on  the 
15th  of  May,  1895.  The  business  was  to  acquire  and 
deal  in  mining  options,  and  it  promoted  the  Consort 
Deep  Level  Gold  Co.,  and  it  was  desired  to  get  the 
shares  of  the  latter  company  underwritten.  Mr. 
Mellor^  one  of  the  firm  of  solicitors  who  acted  for  the 
Consort  Deep  Level  Guld  Co.,  communicated  with 
Ernest  Oswald  Lambert,  who  was  desirous  of  under- 
writing part  of  the  capital.  Mr.  MeUor  was  told  that 
20,000  or  25,000  shares  would  be  taken  up  in  Germany 
and  Holland  and  he  communicated  this  fact  to 
Lambert.  Lunbert  himself  underwrote  certain  shares, 
but  he  was  not  otherwise  the  agent  of  the  company. 

The  prospectus  seen  by  Stark  contained  this 
passage:  "Three  reefs  appear  to  traverse  the 
property, — ^viz.,  the  Consort  Main  Beef,  which  in  some 
places  is  as  much  as  10  feet  wide  and  has  already 
produced  £35,000  of  gold." 

A  spcond  prospectus  was  issued  in  which  the  words, 
"  on  adjoining  properties  "  were  added. 

The  evidence  given  by  Stark  was  as  follows :  "  On 
the  9th  or  lOth  of  September,  1895,  Ernest  Ouwald 
Lambert  told  me  that  he  had  20,000  shares  to  under- 
write. He  said  25,000  shares  had  been  underwritten 
in  Germany  and  Holland,  and  that  he  had 
himself  underwritten  10,000  thares.  I  did  not  read 
all  the  underwriting  letter.  Lambert  asked  me  to 
ask  Elliston  to  underwrite  3.000  shares.  He  said  all 
the  shares  would  be  taken  up,  and  that  there  was  no 
chance  of  our  being  called  upon.  I  told  Elliston 
what  Lambert  told  me,  and  he  underwrote  3,000 
shares.** 

The  resolution  to  allot  was  passed  by  the  Consort 
Deep  Level  Gk>ld  Mines  Co.  on  the  27th  of  September, 
1895. 

On  Lambert  telling  Stark  that  he  must  pay  a 
deposit  of  28.  6d.  per  share,  he  refused  to  pay. 

On  the  15th  of  September  Stark  called  at  the 
company's  office  and  inquired  how  shares  were  being 
applied  for.  He  repudiated  the  shares  by  letter  of 
the  12th  of  October,  1895.  Stark*B  name,  and  that 
of  Elliston  were  not,  however,  removed  from  t^e 
register,  so  on  the  1th  of  January,  1896,  notice  of 
motion  for  their  removal  from  the  register  was 
given. 

Swin/en  Eady,  Q.C,  and  IF.  F,  Bamilton.—The 
off^r  to  underwrite  was  nevi  t  accepted  by  Ihe  Mines 
Acquisition  Co.,  and  it  could  be  withdrawn  until  its 


acceptance  was  communicated  to  the  applicants  {In  Re 
National  Savings  Bank  Aasociatiorif  HehVs  case^  15 
W.  B.  754,  L.  B.  4  Eq.  9).  Then,  as  to  the  statements 
made  by  Lambert;  if  an  agent,  who  has  authority  to 
contract  makes  a  misstatement,  the  principal  oaniiot 
take  the  benefit  of  the  contract,  and  say  that  he  is  not 
responsible  for  the  misstatement :  Mullens  v.  Milkr^ 
31  W.  B.  559.  22  Ch.  D.  194;  In  re  Metropolitan  Coal 
ConsumTS*  Association^  Karbery*s  case,  [1892]  3  Ch. 
1,  40  W.  B.  Dig.  41.  There  the  prospectus  was 
issued  before  the  company  was  registered;  and 
Kekewich,  J.,  said  that  the  misrepresentation  must  be 
brought  home  to  the  company;  and  Lindley,  L.J., 
distinguished  WaintorighVs  case,  63  L.  T.  N.  S.  429, 
39  W.  B.  Dig.  44,  and  said :  "Speaking  generalJy 
there  is  no  doubt  that  a  misrepresentation  in  order  to 
vitiate  a  contract  must  be  made  by  a  party  to  it  or 
by  his  agent.  But  this  rule  is  not  without  excep- 
tion." 

Bigham,  Q,C,,  and  Upjohn,  for  the  respondents* 
— ^No  acceptance  of  the  ofiPer  was  necessary;  tbe 
applicant  authorized  Akerman  to  act  on  hia  behalf. 
But  as  a  matter  of  fact  the  acceptance  was  com- 
municated, for  the  df^mand  of  2s.  6d.  a  share 
could  only  be  made  if  the  applicants  were  in 
fact  underwriters:  In  re  Hannan^s  Empress  Odd 
Mining  and  Development  Go,,  CarmichdeVs  case,  [1896] 
2  Ch.  643,  shows  that  the  authority  given  to  Aker- 
man was  irrevocable.  At  all  events  tbe  applicants 
are  estopped  from  setting  up  non-acceptance  of  their 
ofiPer  as  against  the  Consort  Co. :  In  re  Henry  Bentley 
&  Co,  V.  The  Yorkshire  Breweries  (Limited),  69  L.  T. 
N.  S.  204.  As  to  the  representations  in  the  prospec- 
tus, it  cannot  fairly  be  interpreted  to  mean  that 
£35,000  of  gold  had  been  already  produced  upon  this 
property.  There  is  no  evidence  that  Stark  or  ESUiston 
were  induced  to  underwrite  by  any  misrepresenta- 
tion. It  is  necessary  for  a  man  to  show  (Ij  That  a 
misrepresentation  came  to  his  knowledge;  and  (2) 
that  he  relied  upon  it. 

They  cited  Newlands  v.  National  Employers'  Aasocift' 
tion,  54  L.  J.  Q.  B.  428,  33  W.  B.  Dig.  168  ;  Gibson's 
case,  6  W.  B.  384,  2  De  G.  &  J.  275 ;  and  OgUvie  v. 
CurHe,  16  W.  B.  769,  37  L.  J.  Ch.  541. 

Eady,  in  reply. — ^The  true  oonttmction  of  the  letter 
is  that  it  was  a  contract  between  Stark  and  the  Mines 
Acquisition  Co.  The  Consort  Deep  Level  Gbld 
Mines  Co.  is  not  entitled  to  sue  upon  it :  Fairlit  ▼. 
Fenton,  18  W.  B.  700,  L.  B.  5  Ex.  169,  per  Kidly. 
C.B.,  p.  171 ;  Qreen  v.  Kophe,  4  W.  B.  598,  18  C.  B. 
549;  Hahn  v.  North  German  Pikwnod  Co.,  8  Times 
L.  B.  557.  Karhery's  case  shows  that  the  oompany 
cannot  dissociate  itself  from  its  agent.  The  pro- 
spectus represents  that  £35,000  worth  of  gold  nad 
been    extracted    from     the     company's     property. 


Lambert  represented  that  25,000   shares 

taken  up  in  Germany.    The  oompany  is  bound  by 

this. 

Cur.  adv,  vuU» 

Dec.  21.— NoBTH  J.,  after  stating  the  facta,  said  : 
I  come  to  the  conclusion  that  the  nnderwritiiig 
letter  was  an  offer  to  the  Mines  Aoquisition  Go.» 
and  not  to  Akerman  as  an  individual.  It  ii 
perfectly  impossible  that  Akerman  could  pay 
the  5  per  cent,  in  cash  and  10  per  cent,  in  aharea. 
while  the  Mines  Aquisition  Co.  was  in  a  poatioa 
to  do  so.  It  is  incredible  that  it  was'  intended 
that  Akerman  should  enter  into  a  gambling^  trans- 
action as  to  shares  which  he  did  not  hold.  It  is 
said  Akerman  as  an  individual  was  the  person  con- 
tracted with,  but  the  correspondence  makes  it  clear 
that  he  was  only  the  agent  for  the  Mines  Aoquisition 
Co.    I  conclude,  then,  that  the  undervnitin^^  letter 
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High  Court. 


wu  an  offer  made  by  Stark  to  the  Mines  Aoquisition 
Co.,  and  accepted  by  Akerman  on  its  behalf.  It  was 
laid  that  the  provision  as  to  40,000  shares  being 
applied  for  or  underwritten  was  not  complied  with, 
Imt  it  is  proved  that  40,000  shares  were  underwritten 
and  3,960  applied  for  l^  the  pnbUo.  It  is  said  that 
tiw  shares  must  be  bond  fide  underwritten  for  the 
eoatract  to  be  binding,  and  I  agree,  for  a  sham 
appUcstion  would  not  be  an  application  at  all,  but  I 
'       neiK)  reason  to  doubt  that  the  contracts  were  bond 

fidt. 
I  On  the  27th  of  September  the  company  proceeded 

to  ailotment,  and  notice  of  allotment  was  sent  to  the 
paUic  sahecribers.  It  is  said  that  notice  was  not 
then  sent  to  the  underwriters,  and  that  until  such 
ootioe  was  given,  the  allotment  to  them  was  not  com- 
plete. I  do  not,  however,  construe  the  letter  in  this 
way;  the  provision  a8  to  allotment  before  the  SOth  of 
Septemher,  in  my  view,  enables  the  company  to  proceed 
to  allotment,  even  on  the  SOth,  although  notice  could 
oaty  be  given  on  the  following  day.  In  my  opinion 
Dodoe  of  allotment  was  not  given  upon  the  30th, 
I  beeaoae  notice  of  application  for  shares  is  not  notice 
of  allotment,  but  it  seems  to  me  that  the  allotment 
I  vaa  complete  when  the  resolution  to  allot  was  passed 
!  on  the  27th  of  September.  The  fact  that  some 
persons  did  not  receive  notice  of  allotment  does  not 
prevent  the  allotment  from  taking  place  before  the 
30th  of  September. 

The  next  question  is,  Was  the  oSqt  made  by  the 

nnderwitting  letter  accepted  ?   Acceptance  was  signed 

bjr  Akerman  on  the  11th   of  September.     It  is  said 

that  no  notice  of  such  acceptance  was  given  to  Stark 

and  EUiston.     Was  notice  of  acceptance  necessary  P 

I  think  that  it  was  as  between  the  Mines  Acquisition 

Go.  and  Uie  underwriters,  who  wanted  to  know  the 

I     hoit  of  their  liability.    It  was  specially  necessary  in 

thii  ease,  as  a  cheque  for  28.  6d.  per  share  deposit  was 

I     to  accompany    the  letter.     Here  no  cheque  accom- 

ptnied,  so  the  applicants  had  not  made  an  offer  in 

the  terms  of  the  letter.    If  40.000  shares  had  been 

I     nfaacribed  for  by  the  public,  the  underwiiters  were 

eotiUed  to  be  paid  their  commission,  but  the  company 

■ng^  have  said  no  cheque  was  sent,  so  the  offer  was 

I     apt  taken  into  accoimt.    Was   notice  of  acceptance 

given  ?    1  think  it  is  clear  that  it  was  not,  though  an 

attempt  was  made  to  show  notice  was  given  because 

Starir  called  at  the  company's  office.    It  is  enough  to 

■ij  the  evidence  of  notice  being  given  is  altogether 

ttnfficfent.     The  question  then  arises  whether  non- 

qwiBinnioation  of  the  acceptance  makes  the  offer 

iovahd.    In  my  opinion  it  does  not.    The  Consort 

Oo.  did  not  know  that  there  was  no  communication 

<tf  acoeptanoe.     Looking  at  the  form  of  acceptance 

viitteD  at  the  bottom  of  the  letter,  and  to  the  fact 

dot  the  applicants  authorized  Akerman  to  apply  for 

iharaa  in  their  name,  whatever  the  respective  rights 

ttf  the  Mines  Acsquisition  Co.  and  the  applicants  may 

^  the  applicants  are  estopped  from  setting  up  non- 

stteplanoe  of  this  offer  as  l^Bpain8t  the  Consort  Co. 

£»  parte  Harrison  is  conclusive   on  this  point.     It 

M  isad   that    the  application   to   the   Consort  Co. 

vas  not  acoompanied  by  a  cheque,  bat  the  Con- 

•art  Co.  oonld   waive  this.     It  is  said  again   that 

the  Mines  Acquisition  Co.  should   have  made   the 

ifffieatioii,   bat  it  was   made   by  Akerman,  their 

ffeat    It  is  said  that  there  is  no  resolution  of  the 

oca  Aoqnisitaon  Co.  authorizing  Akerman  to  act, 

Wt  I  think  that  there  is  ample  evidence  that  he  was 

■ethorised  to  act  as  agent  for  the  Mines  Acquisition 

Co.,  whidi  is  treated  as  the  principal  throughout  the 

vhole  transaction.    There  was  no  delegation,  he  only 

fctsd  as  secretary  of  the  Mines  Ao^uisition  Co.    It 

revoked 
There 


■  and  again   tliat  Stark's  application  was  i 
CBflis  12th  of  October^  before  it  was  accepted. 


was  a  lapse  of  fourteen  days,  and  in  the  absence  of 
authority  I  should  have  been  inclined  to  think  that 
the  application  misht  have  been  withdrawn  as  against 
the  Consort  Co.,  whatever  his  contract  not  to  with- 
draw with  the  Mines  Acquisition  Co.  might  have 
been,  although  Stark  might  be  liable  in  damages  to 
the  Mines  Acquisition  Co.  if  he  did  withdraw. 
CarmichaeVs  case,  however,  is  exactiy  in  point:  But 
on  the  facts  I  hold  that  the  authority  was  not  revoked. 
The  letter  of  the  30th  of  September  by  the  applicant's 
soUoitor  is  said  to  be  a  revocation.  The  letter  points 
out  that  notice  of  acceptance  was  not  given,  but  that 
is  not  a  revocation  of  the  authority. 

Having  disposed  of  these  legal  grounds,  I  come  to 
the  question  of  misrepresentation.  First,  as  to  the 
capital  being  subscribed  in  Germany.  This  was  a 
verbal  statement  by  Lambert  of  what  he  said  Mr. 
Mellor  told  him.  The  applicants  knew  that  the 
company  bad  not  yet  been  brought  out,  and  that 
shares  could  not  have  been  actually  taken.  All  that  the 
statement  could  have  meant  was  that  it  was  expected 
that  the  shares  would  be  taken,  and  I  cannot  believe 
that  the  statement  was  understood  as  meaning  that 
the  shares  had  been  actually  taken  up.  If  the  state- 
ment was  that  persons  in  Germany  had  promised  to 
take  shares,  there  is  no  evidence  that  this  was  not 
the  case.  Mr.  Clements,  the  person  referred  to  as 
concerned  in  this  transaction,  was  called  and  not 
cross-examined  upon  this  point.  The  statement  was 
material,  as  the  more  shares  were  taken,  the  less  would 
be  the  liability  of  the  underwriters.  Was  the  state- 
ment untrue  ?  If  it  was,  it  is  said  that  the  company 
cannot  take  advantage  of  a  contract  induced  by  the 
misrepresentation  of  its  agent.  Mullins  v.  Miller  and 
Karhertfe  case  are  relied  upon.  Of  the  four  heads 
laid  down  by  Bomer,  J.,  in  Lynde  v.  Anglo-Italian 
Hemp  Spinning  Co,,  44  W.  E.  859,  [1896]  1  Ch. 
178,  the  second  and  third  heads  are  said  to 
apply  to  the  present  case.  It  is  said  that  Mr. 
Mellor  and  Lambert  were  agents  for  the  Con- 
sort Co.  They  were  certainly  not  agents  at 
the  time  of  the  alleged  misrepresentation.  Mr. 
Mellor  was  to  be  solicitor  to  iSie  company  when 
formed,  and  Lambert  bad  no  interest  in  the  company. 
The  second  head  does  not  apply.  The  fourth  is  what 
comes  nearest  to  the  present  case.  But  how  could 
the  Consort  Co.  know  of  the  misrepresentation  P  The 
only  possible  means  would  be  Mr.  Payne's  letter  of 
the  30th  of  September.  I  do  not  think  it  necessary 
to  go  into  the  question  of  misrepresentation,  as  non- 
acceptance  of  the  offer  of  the  underwriters  is  the 
ground  put  forward  in  that  letter,  and  it  is  said 
not  to  be  necessary  to  go  into  the  question  of  mis- 
representation. 

It  is  said  that  the  Consort  Co.  were  put  upon 
inquiry,  but  I  do  not  think  that  the  company 
was  bound  to  inquire  about  something  which  it  was 
told  was  not  relied  upon.  How  could  it  possibly 
haye  found  out  about  the  alleged  misrepresentations  f 
At  the  time  of  allotment  the  directors  had  no 
notice  that  the  applications  were  induced  by  mis- 
representation. 

The  next  point  is  the  alleged  misrepresentation  in 
the  prospectus.  In  the  first  prospectus  there  are  said 
to  be  three  misrepresentations.  Stark  gives  different 
dates  at  which  he  discovered  these  misrepresenta- 
tions. The  first  alleged  misrepresentation  as  to  the 
water  rights  was  not  even  opened  to  me.  The  second, 
as  to  Mr.  Clements,  the  acting  gold  commissioner, 
does  not  seem  to  me  to  be  a  misrepresentation.  The 
third,  as  to  the  £35,000  worth  of  gold.  Some  time 
after  the  10th  of  December  Stark  got  hold  of  the 
second  prospectus,  in  whidi  the  words  **  on  adjoinintf 
property  "  are  added.  Stark  says  that  he  believed 
that  £35,000  worth  of  gold  bad  been  extracted  from 
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this  property.  It  is  said  that  the  alteration  shows 
that  this  is  the  meaning,  but  I  do  not  think  this  is  so. 
A  person,  on  reading  the  prospectus,  might  fairly 
make  the  alteration  to  avoia  any  possible  misunder- 
standing. Then,  is  this  a  misrepresentation  ?  My 
first  impression  was  that  this  does  amount  to  a  mis- 
representation. And  a  first  impression  is  more 
Taluable  as  to  a  point  like  this  uian  a  conclusion 
arrived  at  after  consideration.  But  I  am  not  satisfied 
that  Stark  relied  on  the  misrepresentation,  if  mis- 
representation there  was.  It  is  not  suggested  that 
Stark  complained  to  Lambert  upon  the  point,  and 
there  is  no  trace  of  complaint  upon  this  ground  in 
the  correspondence.  Tlie  same  criticism  applies  to 
Elliston. 
The  motion  fails,  and  must  be  dismissed  with  costs. 

Solicitors,  W.  J,  Payne ;  Mellor,  Smith,  <fc  May, 


Sii^J:}  Feb.  28;  March  6.  1896. 

In  re  KoNiG  &  £bhabdt*8  Tbade-Mabk.  (a.) 

Trade-mark — Royal  crown — Practice  of  the  Trade- 
marks Office  —  Inatrticiions  to  applicants  —  Trade- 
marks  Rules,  1890,  r.  ^O—Validiiy. 

By  No.  30  of  the  instructions  issued  in  1890  to 
persons  applying  for  the  registration  of  trade-marks  it  is 
provided  that  the  royal  arms,  and  arms  so  nearly 
resembling  them  as  to  he  calculated  to  deceive,  and  repre- 
sentations of  (he  royal  croum  will  not  be  registered. 

The  comptroller  having  refused  to  register  a  trcute- 
mark  on  the  ground  that  the  device  was  similar  to  the 
royal  croum. 

Held,  that  the  device  did  not  in  fact  so  closely  resemble 
the  Royal  crown  as  to  be  calculated  to  deceive. 

The  practice  of  the  Trade-marks  Office  considered. 

This  was  a  motion  brought  by  way  of  appeal 
against  the  ref  asal  of  the  comptroller  to  register  a 
trade-mark  in  respect  of  goods  m  class  39. 

The  applicants  were  Germans  who  have  for  some 
time  past  used  in  Germany  the  mark  in  question. 
The  mark  proposed  to  be  registered  consisted  of  a 
shield  and  fionJ  device,  and  the  words  urbi  et  orbi 
surmounted  by  a  coronet.  The  comptroller  refused 
to  proceed  with  the  registration  of  the  mark,  and 
by  a  letter  to  the  applicants,  dated  the  6th  of  May, 
1895,  stated  that  the  reasons  why  he  refused  to  pro- 
ceed with  their  application,  so  long  as  the  device 
above  the  shield  remained  part  of  the  proposed  mark, 
were  (1)  because  of  the  similarity  of  the  device  in 
question  to  the  royal  crown,  and  (2)  under  section 
72  of  the  Patents,  Designs,  and  Trade-marks  Act, 
1883,  in  view  of  certain  trade-marks  on  the  register, 
and  of  which  he  there  gave  a  list. 

The  applicants  appealed  to  the  Board  of  Tradp 
against  that  refusal,  and  the  Board  of  Trade  referred 
the  matter  to  the  court  and  directed  that  the  persons 
interested  in  the  trade-marks  mentioned  in  the  comp- 
troller's letter  should  be  served. 

The  applicants  now  moved  that  the.  comptroller 
might  be  directed  to  proceed  with  the  registration. 
The  applicants  had  not  formally  served  the  persons 
interested  in  the  registered  marks,  but  had  applied 
to  them  all  by  letters,  and  of  such  persons  some  con- 
sented unreservedly  to  the  applicants'  mark  being 
registered,  others  desired  certain  limitations  as  to  the 
mode  of  user  of  the  applicants'  mark  if  registered, 
and  two  of  such  persons  left  the  matter  to  the  court. 

(a.)  Reported  by  W.  So itt Thompson,  Esq.,  Barrister- 
at- Law. 


The  first  reason  stated  by  the  comptroller  was  based 
upon  the  practice  of  the  teMie-marks  office  under  the 
instructions  to  persons  wishing  to  register  trade- 
marks issued  in  Uie  year  1890. 

By  No.  30  of  such  instructions  it  is  provided  that 
'*  the  following  will  not  be  registered  as  trade-marks 
or  as  prominent  parts  of  trade-marks  unless  the  marks 
have  been  registered  before  the  13th  of  Ausust,  1875 : 
The  royal  arms  and  arms  so  nearly  resembling  them 
as  to  be  calculated  to  deceive  .  •  •  representatioiis 
of  the  royal  crown." 

Upon  the  hearing  of  the  motion  counsel  on  behalf 
of  uie  applicants  stated  that  they  were  willing  to 
confine  the  registration  of  the  mark  in  question  to 
account-books,  ruled  paper,  and  other  paper  for  use 
in  books,  and  to  disclaim  any  right  to  the  ezdusi^e 
u<9e  of  the  crown  device. 

Moulton,  Q.O.,  and  Whinney,  for  the  apDlicants.— 
The  fact  that  none  of  the  persons  alreaay  on  the 
register  object  to  our  mark  is  strong  evidence  that  it 
wul  not  deceive.  Further,  we  say  that  the  derioe 
does  not  in  fact  resemble  the  royal  crown. 

Sir  R.  E.  Webster,  A.G.,  and  Ingle  Joyce,  for  the 
comptroller. — The  refusal  to  register  is  based  upon 
the  practice  which  has  long  prevailed  in  the  office 
under  which  similar  applications  have  been  refused. 
This  is  a  public  question  affecting  the  practice  of  the 
office  and  we  ask  your  lordship  not  to  be  influenced 
by  the  fact  that  private  individuals  such  as  the 
owners  of  registered  trade-marks  do  not  oppose. 

Movlton,  Q.C.,  replied. 

Stirling,  J.,  stated  the  facts  and  said :     With  the 
above  modifications,  it  appears  to  me  that  the  applica- 
tion for  registration  will  be  right,   ancl   free  from 
objection  in  respect  of  the  trade-marks  already  on  the 
register,  and  the  application  if  so  limited  will  not  fall 
within  section  72  of  the  Act  of  1883.    With  reference 
to  the  first  of  the  reasons  given  by  the  comptroller— 
namely,  the  similaritv  of  the  device  in  question  to  the 
royal  crown — this  objection  relates  to  the  crown  or 
coronet  which  appears  surmounting  the  device  of  a 
shield    proposed    to    be   registered.      It    has    been 
correctly  pointed  out  on  behalf  of  the  applioants  that 
there  is  no  binding  rule  in  reference  to  thia  matter. 
Nevertheless,  in  uL  the  series  of  instructioiis  from 
time  to  time  since  1877  issued  by  the  comptroller  to 
persons  intending  to  apply  for  the  reffistration  of 
trade-marks,  there  have  been  contained  provisions 
similar  to  the  provisions  contained  in  No.  30  of  the 
instructions  issued  in  1890.    These  iostructionB  have 
been  periectly  well  Imown  to  all  applicants  for  trade- 
marks ever  since  the  year  1877.     They  have  been 
largely  acted  on  and  further,  it  appears  from  the 
evidence  in  the  present  case  that  applications   for 
registration  have  been  refused  on  this  ground,  and 
whether  or  no  these  instructions  are  bindings  on  me, 
I  should  bo  very  slow  to  depart  from  the  practice 
which  has  been  followed  for  twenty  years.     I  do  not, 
however,  propose  to  decide  this  case  on  the  ground 
that  there   ought  to  be  no    departure   from   these 
instructions ;  indeed  I  have  not  been  asked  to  depart 
from  them,  for  it  has  been  urged  in  argument  that 
the  coronet  in  question  was  not  in  fact  a  royal  crown. 
What  is  a  royal  crown  P    It  is  that  which  appears  on 
the  royal  arms  and  is  sufficientiy  well  known.     It  is 
a  circlet  surrounded  by  two  arches.    But  the  orown 
in  question  has  no  arches  and  resembles  the  coronet 
of  a  marquis.     If  the  rule  in  question  had  applied  to 
all  coronets  I  should  have  been  disposed  to  hold  that 
it  ought  not  to  be  departed  from;  but  it  does  not 
apply  to  all  coronets  and  in  my  opinion  the  ooronet  in 
question  does  not  so  closely  resemble  the  royal  orown 
as  to  be  calculated  to  deceive.    Subject  to  the  dia- 
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dainen  above  mentioned  Hie  trade-mark  ought  to  be 
registered. 

SoHatofTB,  Oreaham^  Daviea,  d:  DaUaa  ;  The  Solicitor 
to  ik  Board  of  Trade. 


H0BN8ET  DI8TBICT  CotmoiL  V.  Smith,  (a.) 

Loed  govemmeni — Paving  expenaea — National  school — 
"  Charge  upon  the  premieeB  " — **  Otvnera  " — Enforce^ 
nent  0/  charge  hy  aaU  or  mortgage — Public  Health 
Ad,  1875  (38  &  39  Vict.  c.  55).  aa,  150,  2o7^School 
BUea  Ad,  1841  (4  &  5  Vict.  c.  38),  a.  6. 

When  expenaea  ariaing  under  aection  150  0/  the  Public 
BmUh  Act,  1875,  Jiave  been  declared  to  be  a  charge 
vfan  (he  premiaea  in  reaped  of  which  they  were  tncurrerf, 
mtfer  aedion  257  0/  the  Act,  the  court  will  enforce  auch 
(htrgt  by  aale  or  mortgage  even  though  the  land  ao 
dknyadhaa  been  dedicated  excluaively  to  the  purpoaea  of  a 
SttUmal  achool  under  the  School  Sitea  Act,  1841. 

This  was  a  summons  by  the  Homsey  District 
Coondl  for  the  enforcement  by  sale  or  mortgage  of  a 
cbarge  upon  a  National  school  within  the  plainti£b* 
diitnct  m  respect  of  certain  paying  and  other 
exfeaan  which  had  been  incurred  and  apportioned 
HIiiDst  the  trustees  of  the  school  under  section  150  of 
tbe  Public  Health  Act,  1875,  and  which  had  recently 
been  declared  by  the  court  to  be  a  charge  upon  the 
vbod  premises  under  section  257  of  the  same  Act 
(imrtcd  44  W.  B.  559,  and  [1896]  2  Ch.  254). 

The  site  of  the  school  had  originally  formed  part 
of  the  glebe  of  the  parish,  and  had  been  oonvAyed  to 
tmstees  under  section  6  of  the  School  Sites  Act,  1841 
(4  &  5  Yiot.  c  38),  for  the  purposes  of  a  school  and 
for  DO  other  purposes  whatever. 

Ihe  plainti£b  had  not  taken  summary  proceedings 
■giiiist  the  tnutees  for  the  recovery  of  the  expenses 
vithin  the  time  specified  by  the  Public  Health  Act, 
1875. 

Maemorran^  Q.C.,  and  Beaumont,  for  the  applicant«. 
^A  statutory  charge  is  enforceable  by  sale  or  mort- 
Me  (SeotiUh  Widowa  Fund  v.  Craig,  30  W.  B.  463, 
iO  Cb.  D.  208),  and  it  makes  no  difference  whether 
the  trust  is  a  private  or  public  trust.  Section  257  of 
the  Public  Health  Act,  1875,  charges  *'  the  premises," 
•od  an  snooeesive  ownerships  on  the  premises 
[Cnvoration  of  Birmingham  v.  Baker,  17  Oh.  D.  782, 
^  W.  B.  Diff.  121),  and  there  is  no  outside  person 
kUrested  in  tiiis  laiid  so  as  to  prevent  the  sale,  as 
wss  the  case  in  The  Quardiana  of  Tendring  Union  v. 
Awte,  40  W.  B.  145,  [1^91]  3  Ch.  265.  We  could 
bave  sued  the  trusteef  under  the  Act,  and  they  would 
We  been  personally  liable  for  these  expenses 
{BaaMieh  t.  Wak^ld  Local  Board  of  Health,  L.  B,  6 
Q.  a  567,  19  W.  B.  C.  L.  Dig.  66). 

IHUin^  for  tlie  respondents. — The  School  Sites  Act 
tttfloded  that  aohool  property  such  as  this  should  be 
Mpahle  of  being  sold.  There  is  no  reverter  clause 
to  lection  6  of  that  Act,  and  as  this  school  is  a 
c^eri^,  if  the  purposes  of  the  trust  fail,  a  scheme 
7  T^ea  woidd  have  to  be  settled.  The  land  is  properly 
m  iHldled  with  this  trust  and  cannot  be  sold.  It 
» itamped  with  a  charity.  The  poor  of  the  parish 
of  Hornsej  can  enforce  this  trust,  and  it  cannot  be 
■vgaed  that  they  come  within  the  definition  of 
*'o«iieiB,**  they  are  therefore  outside  persons  who 
Wt  aa  interest  in  this  land,  and  the  case  of  The 

(«-)  Beported  by  B.  J.  A.  Mobrison,  Esq.,  Barrister- 
at-Law. 


Quardiana  of  Tendring  Union  v.  Dowton  applies.  The 
statutory  nature  of  this  trust  renders  the  land  exempt 
from  such  expenses  as  these:  Wright  v.  Ingle,  34 
W.  B.  220,  16  Q.  B.  D.  379. 

Eekswioh,  J. — The  present  case  is  one  of  con- 
siderable difficulty  and  importance,  but  in  my  opinion 
the  applicants  are  entitlea  to  have  the  sum  due  to 
them  and  charged  upon  the  land,  raised  by  sale  or 
mortgage.  That  the  ordinary  rights  of  persons 
entitled  to  a  charge  extend  to  cases  where  charges 
are  given  by  statute  is  established  by  the  decision  in 
The  Scottiah  Widowa  Fund  v.  Oraig,  which  decision 
does  not  seem  to  me  to  have  otherwise  any  bearing  upon 
the  present  case.  The  statute  under  which  this  land 
is  held  is  the  School  Sites  Act,  1841  (4  &  5  Vict.  c.  38), 
and  the  conveyance  was  made  under  section  6  of  that 
Act  in  the  form  prescribed  by  section  10.  The  pro- 
perty was  to  be  held  by  the  trustees  for  the  purpose 
of  a  site  for  a  school  and  ''for  no  other  purpose 
whatever " ;  if  the  land  ceases  to  be  used  for  that 
purpose  then  one  of  two  things  must  happen,  either 
the  trustees  must  lose  the  land  by  its  devolution  on 
other  persons,  or  they  must  hold  the  land  subject  to 
an  action  for  breach  of  duty ;  in  the  latter  event  they 
continue  to  hold  the  land  as  owners,  but  in  the 
former  event,  if  the  land  can  be  recovered  from  them 
by  other  persons,  then  it  belongs  to  those  other 
persons  as  owners.  It  is  peculiar  that  section  6  of 
the  School  Sites  Act  does  not  provide  for  the  case  of 
reverter,  but  I  do  not  think  it  necessary  to  discuss 
how  the  land  oould  be  dealt  with  if  it  ceased  to  be 
held  by  the  trustees  for  the  puriKMe  of  a  school.  Mr. 
Dibdin  suggests  that  as  this  is  a  charitable  trust 
there  woidd  have  to  be  an  application  of  the  pro- 
perty cy  prSa  at  the  instance  of  the  Attomey- 
Qeneral,  who  would  not  represent  the  Crown  other- 
wise than  as  parena  patriae,  and  that  the  property 
would  then  pass  to  those  persons  who  were  held  to  be 
entitled  to  it  under  the  scheme  settled  cy  prSa, 
Consequently,  if  the  contingency  occurred,  either  the 
trustees  would  continue  to  hold  the  land  as  owners, 
or  else  the  land  would  belons  to  the  persons  entitled 
to  it  under  the  scheme.  So  long  as  the  school  is  a 
school,  the  trustees  hold  the  land  as  owners,  when  it 
ceases  to  be  a  school  the  trustees  still  continue  to  be 
the  owners  until  the  land  is  recovered  from  them  by 
some  unascertained  persons  who  then  become  the 
owners.  The  257th  section  of  the  Public  Health  Act, 
1875,  contains  provisions  for  the  recovery  of  expenses 
incurred  by  the  local  authority  and  for  making  them 
a  charge  upon  the  premises.  The  effect  of  that 
section  was  oonsiderea  by  Sir  €^rge  Jessel  in  T?ie 
Gorporation  of  Birmingham  v.  Baker,  and  he  held  that 
the  charge  on  the  premises  was  a  charge  on  all  suc- 
cessive ownerships.  According  to  that  decision  this 
money  must  be  raised  by  sale  or  mortgage  like  any 
other  charge.  But  then  it  is  said  that  the  Court  of 
Appeal  di&red  from  that  view  in  The  Quardiana  of 
Tendring  Union  v.  Dowton.  In  that  case  the  difficulty 
arose  like  this.  There  there  was  an  adjoining  owner  who 
was  entitled  to  the  benefit  of  a  restrictive  covenant 
against  the  use  for  certain  purposes  of  the  land,  subject 
to  the  charge,  and  the  question  was  whether  the  charge 
on  the  premises,  and  therefore  on  all  the  owners  in 
succession,  could  be  enforced  by  sale  as  against  an 
outside  person,  a  stranger,  who  was  entitlea  to  the 
benefit  of  a  restrictive  covenant.  The  Court  of 
Appeid  held  that  the  charge  could  not  be  enforced 
against  him.  The  Lord  Chancellor  admits  the  full 
meaning  of  a  "charge  upon  the  premises"  in  his 
judgment.  His  lordship,  after  referring  to  section 
150,  says:  '* Therefore,  it  is  dear  that  the  person 
against  whom  the  judgment  is  to  stand  is  the  owner. 
Indeed,  the  whole  machinery  of  the  Act  shows  that 
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In  be  Fbabon.— Pilby  v.  Hounsbll. 


High  Coubt. 


the  owners  and  oocupiers  are  the  persons  against 
whom  the  proceedings  are  to  be  taken.  There  can  be 
no  doubt  as  to  the  meaning  of  the  statute  with 
respect  to  the  word  'owner.'  It  includes  idl  per- 
sons who  have  an  interest  in  the  property."  Gmen 
passing  on  to  the  judgment  of  Fry,  L.J.,  to  whose 
judgment  I  more  particularly  refer,  he  says:  '*A11 
the  Act  does  is  to  create  a  charge  on  the  premises — 
that  is,  on  the  land — that  is,  on  all  the  interests  of  the 
owners  of  the  land.  But  here  we  have  to  deal  with 
the  rights  of  a  person  against  the  owners  of  the 
land."  Now,  in  the  present  case  there  is  no  outside 
owner ;  there  are  the  trustees,  and  there  are  the  per- 
sons who  would  become  entitled  to  the  land  after 
them  upon  the  failure  of  the  trust,  if  such  persons 
took  steps  to  recover  the  land,  such  persons  and  the 
trustees  are  the  only  people  who  can  be  said  to  be 
owners  of  this  land.  On  this  ground,  therefore,  it 
seems  to  me  that  I  am  following  all  the  cases  as 
well  as  the  general  law  in  saying  that  this  money 
must  be  raised  by  a  sale  or  mortgage  of  the  land  free 
from  the  present  trusts. 

Solicitors,  L,  J.  Tatham  ;    Lee,  Bolton,  &  Lee, 


Chan.  Div.    |  t\       i  a 

Kekewich,J./  ^^' ^^' 

In  re  Feabon. 
HOTOHKIW  V.  MaYOB.  (a.) 

Will — Married  woman^Legacy  and  share  of  residue  "  to 
be  paid**  to  married  woman  with  restraint  upon 
anticipation — Absolute  unfettered  gift. 

A  bequest  of  a  fund  in  trust  for  a  married  woman 
"to  be  paid  to  her  for  her  separate  use  without  power  of 
anticipation,**  there  being  no  further  indication  that  the 
income  only  is  to  be  paid  to  her  durinfj  coverture,  will  be 
construed  as  a  direction  that  the  corpud  is  to  be  forthwith 
paid  to  her,  and  the  words  "in  restraint  of  anticipa- 
tion "  will  be  disregarded. 

In  re  Bown,  33  W.  R,  58,  27  Gh.  D.  ^11,  followed. 

This  was  an  originating  summons  by  the  trustee  of 
the  will  of  Isabel  Fearon,  deceased,  for  the  deter- 
mination of  the  following  question,  which  arose  upon 
the  construction  of  the  said  will — namely,  Whe&er 
the  defendant  (Mrs.  Mayor),  who  was  a  married  woman, 
was  entitled  to  have  a  legacy  and  a  share  of  residue 
paid  to  her  forthwith,  or  whether  the  same  should  be 
retained  by  the  trustee  and  the  income  tiiereof  paid 
to  her  during  coverture  ? 

By  her  will  the  testatrix  bequeathed  a  legacy  of 
nineteen  guineas  to  the  defendant,  and  directed  her 
trustees  "  to  stand  possessed  of  "  one  equal  fourth 
part  of  her  residuary  estate  upon  trust,  in  the  events 
which  have  happened,  for  her  four  nieces  (including 
the  defendant)  and  her  nephew,  therein  named,  in 
equal  shares.  The  will  contained  this  subsequent 
provision :  *'  And  I  declare  that  the  aforesaid 
legacies  and  shares  of  my  said  nieces  or  grand-nieces 
shall  be  paid  to  their  separate  use  free  from  the 
control  of  any  present  or  future  husband,  without 
power  of  anticipation." 

No  settlement  had  been  made  upon  the  defendant*s 
marriage. 

Harman,  for  the  trustee. 

Hatfield  Green,  for  the  defendant.— On  the  will 
itself  it  is  clear  that  the  testatrix  meant  the  share  of 
residue  as  well  as  the  legacy  to  be  paid  at  once ;  there 
is  nothing  to  show  that  the  fund  is  to  be  retained  and 

(«.)  Rnported  by  B.  J.  A.  Morrisox,  Esq.,  Barrister- 
at-Law. 


the  income  paid  to  the  defendant:  In  re  Bown,  33 
W.  R.  58,  27  Oh.  D.  411 ;  In  re  Qrey*s  Settlement,  35 
W.  B.  560,  34  Oh.  D.  712 ;  In  re  TippeU  &  NewbMs 
Contract,  36  W.  R.  597,  37  Oh.  D.  444. 

Kekewioh,  J. — It  is  my  earnest  dedde,  as  it  is  my 
dear  duty,  to  follow  the  judgment  of  the  Court  of 
Appeal,  and  if  I  apparently  make  any  criticism  on  the 
decision  of  the  Court  of  Appeal,  I  must  crave  indal- 
gence,  and  not  be  understood  to  have  lost  liffht  of  or 
be  disregarding  such  desire  and  duty.    The  oases 
cited  have  puzzled  me.     I  do  not  see  how  words 
restraining  anticipation  can  be  upheld  if  the  oourt, 
notwithstanding  them,  allows  the  corpus  of  the  fund 
to  be  paid  to  the  legatee.    The  rule  giving  effect  to 
words  restraining  anticipation  is  an  annex  to   the 
doctrine  of  separate  estate.      In  the  case  of  In  re 
Bown,  27  Oh.  D.,  on  p.  422,  Cotton.  L.J.,  says:  "It 
is  not  enough  that  it  should  be  an  income-bearing 
fund,    but  the  intention  of  the   testator  must   be 
shown  that  the  married  woman  is  to  have  the  enjoy- 
ment of  it  in  the  way  of  income.     In  that  case  the 
words  restraining  anticipation  must  have  liieir  effect 
given  to  them."    In  other  words,  if  it  is  not  sihown 
that  she  is  to  have  it  as    income — I  am  now  para- 
phrasiug  the  lord  justice's  words — ^but  if  the  words 
show  that  she  is  to  have  it  as  corpus,  then  the  words 
restraining  anticipation    need  not  have    that   eSeot, 
If  left  to  myself  I  should  say  that  effect  ought  to  be 
given  to  the  words  in  restraint  of  anticipation  in  the 
present  case,  but  I  am  pre  duded  from  such  a  decision, 
as  the  Court  of  Appeal  has  decided  otherwise.     In 
the    subsequent   cases    the    Court    of   Appeal    has 
explained  In  re  Bown  in  the  same  way  as  I  have 
done.    The  test  seems  to  be.  Is  there  a  direction  that 
the  legatee  should  have  the  corpus  ?     If  so,  then  the 
words  **  in  restraint  of  anticipation "  must  be  dis- 
regarded ;  if  not,  then  effect  must  be  given  to  them. 
In  the  present  case  tiie  testatrix,  by  the  oltimate 
declaratory  clause,  seems  to  indicate    her  intention 
that  not  only  shall  Mrs.  Mayor  have  independent 
control  over  the  fund,  but  that  she  shall  not  antici- 
pate it;    efftjct  cannot   be  ^ven  to  this  intention 
except  by  the  trustee  retaining  the  fund,   but   the 
testatrix  expressly  says  that  the  fund  shall  "  be  paid 
to  "  the  legatee,  and  construing  these  words  in  the 
light  of  the  decisions  referred  to,  I  oome  to  the  con- 
clusion that  Mrs.  Mayor  is  entitled  to  have  the  money 
paid  to  her  forthwith. 

(Solicitors,  C,  E,  Beal,  for  T.  Ponting,  Warminster; 

W.  H.  MaUhews, 


Chan.  Div. 
Romer,  J. 


July  31,  1896 


FiLBT  V,  HOXTKSELL.  (a.) 

Contract — Specific  performance — Undisclosed  vendor — 
Acceptance  by  agent — Reference  in  contrttct  to  an  un- 
signed document  —  Terms  of  contract — Statute  of 
Frauds  (29  Car.  2,  c.  3),  s,  4. 

Acceptance  of  an  offer  by  the  agent  of  a  vendor  tokoee 
name  is  not  at  the  time  known  to  the  purchaser^  is  a 
sufficient  acceptance  on  the  part  of  such  vendor  to  aatis/y 
the  Statute  of  Frauds, 

If  a  signed  memorandum  of  agreement  refers  definitely 
to  an  unsigned  contract  in  which  all  the  terms  of  the 
contract  are  definitely  stated,  such  memorandum  oonsti  ^ 
tutes  a  binding  contract,  and  is  not  conditional  on  the 
drawing  up  of  a  formal  agreement, 

(a.)  Reported  by  J.  Abthur  Pbicb,  Esq.,  Barrister- 
at-Law. 
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High  Couet. 


FiLBT  V,  HOUNSSLL. 


High  Ootjbt. 


Trial  of  actioD. 

Ibtf  WM  an  action  on  the  part  of  Mrs.  M.  A. 
fSbj  for  the  speoific  performanoe  of  a  contract 
to  lell  B  leasehold  house,  No.  1,  Eenmore-road, 
EMbey,  London.  The  defendant,  in  his  defence, 
pleaded— first,  that  he  entered  into  the  contract 
tfanngh  the  misrepresentation  of  the  agents  of  tiie 
^tiff;  and  secondly,  that  the  Statute  of  Frauds 
ud  Dot  htm  complied  with.  The  case  only  calls  for 
a  report  on  the  second  point.  The  facts  were  as 
foIloTi:  Od  the  24th  of  September,  1895,  Messrs. 
fnnk  Jolly  &  Co.,  auctioneers,  put  up  tiie  property 
/oraoctum  with  printed  conditions  of  sale.  On  the 
nemoraiidam  indorsed  outside  the  conditions  of  sale 
tin  purchaser  declared  that  he  had  purchased  the 

pramaea  for  the  sum  of  £ and  had  paid  to  the 

soetioiieerB  the  sum  of  £ as  a  deposit  and  in 

part  Dsyment  of  the  purchase  money,  and  further 
■greed  to  pay  the  balance  of  the  purchase  money  and 
to  oomplete  the  purchase  acooraiug  to  the  within 
flODditiQBs  of  sflde.  The  name  of  £e  vendor,  Mrs. 
HaiyAnn  Filby,  did  not  appear  in  this  document. 
The  premiaes  were  not  sold  at  the  auction,  but  on  the 
woe  day  the  defendant  wrote  to  the  auctioneers :  '*  I 
berehy  offer  the  sum  of  £350  for  No.  1,  Eenmure- 
raad,  Hackney ;  lease  about  81  years,  ground-rent 
£S;  asd  if  my  offer  is  accepted  I  will  pay  the  deposit 
ud  aign  the  contract  on  the  auction  particulars." 
Od  the  25th  of  September  the  auctioneers  replied 
aoEcptiiig  the  offer  subject  to  contract  as  agreed, 
"on  behalf  of  onr  client,  Mrs.  M.  A.  FOby."  "  We 
odoae  draft  contract  herewith  and  shall  be  glad  to 
^^sesre  the  same  signed,  together  with  cheque  for 
^(poait,  at  your  early  conyenienoe."  A  draft  contract 
Qseodoeed  similar  to  that  in  the  conditions  but  it 
signed  by  the  defendant. 


BwebnatUTy  for  the  plaintiff. — There  is  a  sufficient 
oontiad. 

Seddail,  for  the  defendant. — The  contract  does  not 
■tiafy  the  Statute  of  Frauds,  as  it  does  not  disclose 
^  vendor's  name,  which  does  not  appear  on  any 
mrneat  signed  by  the  defendant.  The  word  vendor 
■  BotsnfBdflnt:  Potter  v.  Duffield,  22  W.  B.  585, 
LK.  148  Bq.  4 ;  WiUiama  ▼.  Jordan,  26  W.  R.  230,  6 
a.D.  517;  Thomas  v.  Brown,  24  W.  R.  821,  1 
^B.D.  714;  Coombay.  Wilkea,  40  W.  R.  77,  [1891] 
SCb.  77;  Jarrett  v.  Hunter,  35  W.  B.  132,  34  Ch.  D. 
J^;  SaU  T.  Lambert,  22  W.  B.  478,  L.  R.  18  Eq.  1. 
^aeoaocaadnm  contemplates  the  drawing  up  of  a 
vna]  oo&tnct,  and  is  not,  therefore,  of  itself  a  con- 
Jjet:  Xfoyd  T.  Nowdl,  44  W.  R.  43,  [1895]  2 
vL744. 

BiukmaUer,  in  reply. — ^The  cases  dted  differ  from 
^  present  case  in  that  in  none  of  them  was  there 
^tamtnetan  which  an  action  could  be  brought, 
lae  BoctiooeerB  in  this  case,  however,  could  have  sued 
■I  the  contract.  It  is  a  sufficient  acceptance  for  the 
<|ent  of  an  nndiacloeed  principal  to  accept. 
^  He  referred  to  Morris  v.  Wihon,  5  Jur.  (N.S.)  168, 
^  w.  B.  Ch.  1%.  91  ;  Commins  v.  ScoU,  23  W.  R.  498, 
L^l^  20  Eq.  11,  at  p.  16.  The  contract  was  not 
ydttinnal.  All  the  terms  could  be  ascertained  from 
lit  doemaeDt  to  which  it  referred.  It  does  not  matter 
tWthatdocnment  was  not  signed  :  lUmiter  v.  Miller ^ 
ttW.  B.  865,  3  App.  Cas.  1124. 

BoKiE,  J. — The  only  defence  on  the  merits  raised 
■9  the  dcfoidant  ia  that  he  was  induced  to  contract 
1^  tile  piaintiffii,  if  there  be  a  contract,  by  certain 
^MiiULsuitationa  of  the  plaintiff's  agents.  All  I 
3  Ky  as  to  tluB  is  that  the  defendant  has  failed  to 
fmtcxt. 

Thft  next  d€'f<xnce  raised  before  me  is  that  of 
lk)9lit«te  of  Frauds,  and  this  certainly  gives  rise  ^ 


to  some  nice  questions.  But  I  have  come  to  the 
conclusion  that  uie  plea  of  the  statute  does  not  avail 
the  defendant.  The  point  arising  on  the  statute  is 
that  which  concerns  the  name  of  the  vendor.  The 
defendant  says  that  he  has  signed  nothing  which 
directiy  or  by  sufficient  inference  sets  forth  in  writing 
who  the  plaintiff  is.  And  it  is  true  that  the  plain- 
tiff's name  as  vendor  does  not  appear  in  the  offer  of 
purchase  of  the  25th  of  September,  1895,  signed  by 
the  defendant,  and  that  you  cannot  gather  who  the 
vendor  is  from  the  auction  form  of  contract  or  par- 
ticulars which  are  sufficiently  referred  to  for  identifi- 
cation in  the  offer.  But  the  offer  does  contain  the 
names  of  the  contracting  parties.  The  offer  is  to 
Frank  Jolly  &  Co.,  and  I  think  it  makes  no  difference 
that  the  offer  is  made  to  them  as  agents  for  an 
undisclosed  principal. 

For  the  purpose  of  satisfying  the  Statule  of  Frauds 
it  appears  to  me  sufficient,  so  far  as  parties  are  con- 
cerned, that  the  written  contract  should  show  who 
the  contracting  parties  are,  although  they  or  one  of 
them  may  be  agents  or  agent  for  others,  and  it  makes 
no  difference  whether  you  can  gather   the  fact  of 
agency  from  the  written  document  or  not.    Who  the 
principals  are  may  be  proved  by  parol.     That  is  well 
settiea.     This  was  pointed  out  by  Wood,  V.C,  in 
Morris  v.  Wilson^  and  by  Sir  Oeorge  Jessel  in  Commins 
V.  Scott,  where  he  says :  **  There  can  be  no  doubt  that 
if  a  written  contract  is  made  in  this  form,  A.  B.  agrees 
to  sell  Blackacre  to  0.  D.  for  £1,000,  then  E.  F.,  the 
principal  of  A.  B.,  can  sue  G.  H.,  the  principal  of  G. 
D.,  on  that  contract."    The  offer,  then,  in  the  case 
before  me    signed  by  the   defendant,    does  in  my 
opinion,  sufficieutiy  give  the  names  of  the  contracting 
parties.    If  that  be  so,  then  the  statute  is  satisfied  in 
that  respect,  for  it  is  settled  law  that  a  signed  offer 
in  writing,  which  sufficiently  sets  forth  particulars, 
may  be  accepted  by  parol,  and  that  the  signed  offer 
simply  accepted  by  parol  sufficiently  complies  with  the 
statute :  see  Warners.  Willington,  4  W.  B.  531,  3  Drew 
523,  and  Beuss  v.  PicMey,  14  W.  B.  924,  L.  B.  1  Ex.  342. 
Now,  for  the  purposes  of  the  point  I  am  now  con- 
sidering, the  defendant's  offer  was  accepted,  and  it  is 
not  necessary  that  he  should  have  reoogm'zed  that 
acceptance  in  writing.     Nor  does  it  appear  to  me 
material  that  the  acceptance  disclosed  the  name,  and 
was  on  behalf  of  the  vendor,  the  previously  undis- 
closed principal.      A   simple   acceptance  by  Frank 
Jolly  &  Go.  would  be  clearly  sufficient,  and  later  on 
thev  miffht  have  disclosed  the  fact  that  they  accepted 
on  behaU  of  their  principal.    And  I  cannot  see  that 
it  makes  any  difference  that  they  disclose  at  the 
time    of    acceptance    the    name   of   the   principal^ 
or  accept  directiy  on  behalf  of  the  principal,  in- 
stead of  first  simply  accepting  it  and  then  stating 
who    the    principal    is.      I    therefore     hold    that 
this  objection  fails.      And,  indeed,  I  do  not  think  the 
point  is  novel.     Substantially  the   same  point  was 
decided  by  Wood,  V.G.,  in  Morris  v.  Wilson  men- 
tioned above,  in  accordance  with  the  view   I   have 
expressed.    And  the  cases  relied  upon  by  the  defen- 
dant are  disting^shable.     In  Potter  v.  Duffield,  vou 
could  not  gather  by  anything  signed  by  the  defen- 
dant's agent  who  the  contracting  parties  were.    The 
defendant's  agent  was  not  mentioned  as  a  contracting 
party.    There  was  no  offer  of  any  kind  in  writing  to 
him  as  agent  for  the  vendor  or  otherwise.    And  the 
same  observations  apply  to  Commins  v.  Scott,  so  far  as 
relates  to  the  first  point  taken  by  couusel  on  behalf  of 
the  plaintiffs  in  that  case  and  decided  against  them 
by  Sir  George  Jessel.      In    Williams  v.   Jordan  the 
offer  to  take  a  lease   was  only  addressed  *'  Sir,"  and 
you  could  not  gather  from  it  to  whom  the  offbr  was 
addressed.     It  certainly  was  not  addressed  to  the 
person  who  subsequentiy  purported  to  accept  it  on 


231 


THE  WEEKLY  REPORTER.       [m.6.i8Dr.i 


Vol.  XLlf. 


High  Court. 


FiLBY  v.  Hounsell.~Eeg.  v.  Soden  and  Overend. 


High  Court. 


behalf  of  the  lessor.  Lastly,  in  the  case  of  Jarrett 
▼.  Hunter,  though  that  gives  rise  to  more  difficulty, 
the  contraot  did  not  show  who  the  vendor  was  or 
who  were  the  oontracting  parties.  I  gather  that  the 
solicitor  for  the  vendor,  who  signed,  did  not  purport 
to  sign  as  a  oontracting  party  or  on  behalf  of  nis  un- 
disclosed principal.  And  the  point  that  the  writing 
signed  could  or  might  be  taken  as  a  contraot  between 
the  purchaser  and  the  solicitor,  as  agent  for  the  un- 
disclosed principal  vendor,  was  apparently  not  taken 
on  behalf  of  the  counsel  for  the  pl^tiffs  or  considered 
by  the  judge  who  decided  that  case. 

The  only  other  point  taken  on  behalf  of  the 
defendant  in  the  case  before  me  is  that  the  accept- 
ance of  his  offer  was  not  a  simple  one,  but  was  con- 
ditional, because  of  the  words  *'  subject  to  contract 
as  agreed."  Now,  at  first  sight,  those  words  may 
appear  to  make  the  acceptance  conditional.  But 
when  the  offer  is  carefully  looked  at  it  appears  to  me 
that  the  acceptance  was  absolute  and  not  conditional. 
The  offer  stated  in  effect  that  if  accepted  the  defend- 
ant would  pay  a  deposit  of  £35  and  sigo  the  form  of 
contract  on  the  auction  particulars.  Now,  that  form 
of  contract  was  in  writing,  and  was  definitive  in  all 
its  terms  and  clearly  identified  by  the  offer.  It  left 
nothing  to  be  agreed  upon  thereafter.  The  signing 
it  was  a  form.  The  contract  between  the  parties  was 
complete  on  acceptance  of  the  offer,  whether  the  form 
on  the  auction  particulars  was  signed  or  not.  I 
might  make  in  this  case  somewhat  similar  observa- 
tions to  those  which  Cairns,  L.C.,  made  in  Rossiter  v. 
Miller  withreg^ard  to  the  provision  as  to  a  further 
agreement  to  be  signed  by  tne  purchaser  in  that  case. 
The  acceptance,  therefore,  in  the  case  now  before 
me,  when  it  spoke  of  **  subject  to  contract  as  agreed," 
was  clearly  only  referring  to  the  form  of  contract 
mentioned  in  the  offer,  and  which  the  defendant  had 
offered  to  sign.  The  acceptance  of  the  offer  was  not 
made  subject  to  any  new  terms,  but  was  one  in 
accordance  with  the  terms  of  the  offer ;  this  being 
sufficiently  shown  by  the  important  words  "  as 
a^;reed."  It  follows  that  the  defendant  fails  in  all 
his  defences,  and  that  the  plaintiff  is  entitled  to 
specific  performance  of  the  contract,  with  costs  up  to 
and  including  judgment. 

Solicitors,  Lewin  &  Co, ;  J,  R,  PaJeeman. 


Q.  B.  Div.  I  T\      tn 

(Wright  and  Wills,  JJ.)  J  ■^^'  ^^' 

Beg.  v.  Soden  and  Overend.  (a.) 

Election  law — Eegistration — Parliament — Franchise — 
Objection  to  name— Closing  the  list — Parliamentary 
and  Municipal  Registration  Act,  1878  (41  <fc  42  Vict. 
c.  26),  8.  40,  sub-sections  8,  9,  10,  11. 

A  revising  barrister  gave  notice  that  his  court  would 
be  held  on  certain  days,  and  that  after  the  last  sitting  the 
lists  would  be  closed.  This  was  done,  and  on  the  day 
after  the  lists  were  closed  the  revising  barrister  sat  for 
the  purpose  (inter  alia)  of  expunging  from  the  list  the 
names  of  those  persons  whose  names  had  been  objected  to 
and  who  had  not  appeared  and  announced  their  inten- 
tion of  contesting  the  objection  at  the  previous  sittings. 
On  the  name  of  8,  being  called  evidence  was  given  of  the 
service  of  the  notice  of  objection,  and  S,  thereupon 
claimed  to  be  heard  in  answer  to  the  objection.  The 
revising  barrister  refused  to  hear  him  and  expunged  his 
name, 

(a.)  Beported  by  P.  O.  Bobinson,  Esq.,  Barrister- 
at-Law. 


Held,  that  a  mandamus  would  not  be  granted  to  oom- 
pel  the  revising  barrister  to  state  a  case  on  the  queiH^on, 
whether  or  not  he  was  right  in  expunging  the  name  of 
8,  from  tJie  list, 

Bnle  nisi  for  a  mandamus  to  the  revising  barrister 
for  the  borough  of  Leeds  to  state  a  case  in  the  matter 
of  an  objection  by  one  Overend  to  the  name  of  Sykes 
being  retained  on  the  list  of  parliamentary  voters  for 
the  Central  Division  of  Leeds. 

The  revising  barrister  had  filed  an  affidavit,  from 
which  the  following  facts  appeared : 

It  was  the  custom  of  the  revising  barrister  to  hold 
a  revision  court  for  each  of  the  five  parliamentary 
divisions  of  Leeds,  and  also  to  separate  contentious 
from  non-contentious  business. 

In  September,  1S96,  four  sittings  were  fixed  for  the 
Central  Division  of  Leeds — t.e.,  one  on  the  12th,  one 
on  the  t4th,  and  two  on  the  loth,  and  notice  was 
given  that  the  lists  would  be  closed  on  the  evening 
of  the  15th.  On  that  day  at  the  conclusion  of  ths 
sitting  the  revising  barrister  satisfied  himself  that 
there  were  no  more  persons  present  desirous  of  being 
heard  in  support  of  claims  or  in  answer  to  notices  of 
objection. 

On  the  16th  the  revising  barrister  sat  to  go  through 
the  list  of  persons  objected  to  for  the  purpose  of 
striking  out  the  names  of  those  persons  who,  having 
been  duly  objected  to,  had  not  appeared  at  either  of 
the  previous  sittings. 

The  name  of  Sykes  appeared  on  this  list,  and  when 
the  overseer  callea  out  that  name,  Linforth,  a  regis- 
tration agent  appearing  on  Sykes'  behalf,  said  "No 
objection." 

The  revising  barrister  took  this  to  mean  that  the 
notice  of  objection  had  not  been  served.  Evi- 
dence of  the  service  of  the  notice  of  objection  was 
then  given,  and  the  revising  barrister  removed  the 
name  of  Sykes  from  the  list  of  parliamentary  voters. 

Linforth  then  stated  that  Sykes  was  present,  and 
asked  the  revising  barrister  to  hear  his  evidence,  upon 
the  ground  that  primd  facie  evidence  having  been 
given  in  support  of  the  objection,  the  person  objected 
to  was  entitled  to  be  heard  in  answer. 
•  The  revising  barrister  declined  to  hear  Svkes* 
evidence  on  the  ground  that  the  lists  had  been  dosed 
on  the  previous  evening,  when  Sykes  had  had  an 
opportunity  of  being  heard  if  he  had  desired  it. 

An  affidavit  had  been  filed  by  Linforth  and  Sykes, 
in  which  it  was  stated  that  Linforth  had  told  the 
revising  barrister  on  the  evening  of  the  loth  that  hfi 
was  prepared  to  prove  that  the  objection  to  Sykes 
was  bad. 

The  revising  barrister,  in  his  affidavit,  denied 
having  heard  this,  and  said  that  ihe  first  time  he 
heard  the  name  of  Sykes  mentioned  was  on  the  16th. 

H,  Sutton,  for  the  revising  barrister,  appeshred  to 
show  cause  against  the  rule. 

W,  Oraham,  for  Overend,  the  objector,  also  showed 
cause,  and  contended  that  if  the  rule  was  made  abso- 
lute it  would  be  futile,  for  there  was  no  means  by 
which  it  could  be  complied  with. 

Lewis  Thomas,  in  support  of  the  rule. — ^The  Par- 
liamentary and  Municipal  Begistration  Act,  1878,  s. 
28,  sub-section  9,  provides  that,  unless  the  objector 
appears  in  support  of  the  objection,  the  name  objected 
to  shall  remain  on  the  list  Sub-section  10  provides 
for  the  giving  oi  primd  fade  evidence  in  support  of 
the  objection.  Then,  by  sub-section  11.  if  such 
proof  IB  forthcoming,  unless  the  person  objected  to 
appears,  his  name  is  to  be  struck  off.  It  is  said  that 
in  this  case  Sykes  ought  to  have  given  hia  answer  to 
the  objection  on  the  Idth  of  September,  but  at  that 
time  there  was  nothing  for    him  to  answer.     The 
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objector  did  not  give  his  evidenoe  till  tlie  16th,  and 
mtSl  that  had  been  giren  Sykes  could  not  have  been 
heard  eren  if  he  had  oome  forward.  If  the  list  was 
le-qpened  on  the  16th»  then  Sykes  ought  to  have  been 
kira.  If  it  was  not  re-opened,  there  was  no  power 
to  expunge  his  name  from  the  list.  Beg.  ▼.  Soden ,  44 
W.  B.  449,  [1896]  1  a  B.  634,  was  a  ease  of  a  person 
dinniBg  a  Tote,  and  is  not  in  point  here. 

Wills,  J.— I  am  of  opinion  that  this  rule  ought  to 

bediacharged.    I  think  that  it  is  a  great  pity  that 

people  should  spend  all  their  energy    in    making 

tbmn  diffioult  for  the  revising  barrister,  instead  of 

%^j  asaiBting  him  in  the  discharge  of  his  onerous 

ftw^   In  this  case  it  appears  that    the   revising 

hMnBter  has  made  oonvement  rules  for  carrying  on 

fteneoenaiy  business  of  his  court,  and  he  says  that 

fte  pradioe  is  perfectly  well  known.    The  practice  of 

npsnttng  the  opposed  from  the  unopposed  business 

e«tainly  appears    to   be  most  reasonable  and  con- 

TBueBt    As  to  what  occurred  on  this  particular  occa- 

jm,  I  entirely  aocept  the  revising  barrister's  version. 

Soeftctoal  steps  were  taken  to  bring  to  the  revising 

wrirter'a  notice  on  the  15th  that  the  parties  wanted 

toeonteat  the  objection  to  Sykes'  name.     The  case, 

tkerefore,  went  over  to  the  next  day  as  a  case  which 

mnotgcmg  to  be  contested,  the  only  question  left 

to  he  wttled  being  the  formal  proof  of  the  service  of 

toe  notice  of  objection.    Unless  some  such  reasonable 

fonganmi  was  made   it  would  be  absolutely  im- 

ponblefor  the  revising  barrister  ever  to  get  through 

m  VQik  in  a  place  like  Leeds. 

were  is  no  point  of  law  which  could  be  raised  by  a 
aae,  and  the  application  for  a  mandamus  must  be 
ntoied. 

WWOHT,  J.— I  entirely  agree.  I  do  not  think 
"rtthe  court  has  power  to  order  a  case  to  be  stated 
atte dfenmstanoes  of  this  case.  The  application 
■Wd  have  been  for  a  mandamuu  to  the  revising 
■niater  to  hear  and  determine  the  objection. 

&fc  didcharffed. 

Solicitor  for  the  revising  barrister,  Solicitor  to 
Trmury, 

Wicitors  for  the  objector,  Hickin,  Smith,  <k  Capel 

Wdtors  for  the  applicant,  A.  ScoU  LawBon,  for 
»Wfcf  *  J?.  H.  Foster,  JLeeds. 


■W21a  and  Wright,  JJ.)  ]  ^"^^  ^2. 

KiUJH  {AppellafU)  v.  SwATTON  {Respondent),  (a.) 
"D»«»y  Jaw — Licence— IntoxiaUing  liquors — Exemp- 

*w«  daimed  under  66  Geo.  3,  c  ei—Licenn'ng  Act, 

W2  (36  it  36  Firf.  c.  M),  *.  3. 
•He  he^/U  granted  by  56  Geo.  3,  c.  67,  to  the  children 
V  the  9jicer9  and  men  who  served  his  Majesty  in  the 
^9iuiUar  War  to  set  up  and  exercise  a  trade  **  in  any 
•'^,  lown,  or  place  within  this  country  withotU  let,  suit, 
^wi^Miom,  notwithstanding  any  statute,  law,  ordi- 
f^  ouiom^  or  provision  to  the  contrary, ^^  does  not 
^f<  ttia  Hass  of  persons  from  the  provisions  of  the 
^otUpMic  statutes,  but  has  reference  only  to  customs, 
JJ**»Ti,  hfe-lawst  and  the  like  existing  in  particular 

Sddy  therefore,  that  K.,  the  son  of  a  soldier  who 
Jjljjerweci  ta  the  Peninsular  War,  was  properly  con^ 
■w  for  having  sold  intoxicating  liquors  without  oh- 

(<*)  Bcported  hy  Erskihs  Bbid,  Esq.,  Barrister- 
at-Law, 


taining  a  licence  as  required  hy  section  3  of  the  Licensing 
Act,  1872. 

Special  case  stated  by  an  alderman  of  the  City  of 
London. 

The  appellant  was  summoned  by  the  chief  acting 
inspector  of  the  City  police  for  selling  by  retail  at 
his  premises,  45,  Fish-street-hill,  intoxicating  liquors 
without  having  a  licence.  It  was  proved  before  the 
magistrate  that  the  appellant  had  openly  sold 
intoxicating  b'quors  at  tiiese  premises  for  tibe  last 
thirty-eight  years,  and  that  he  had  not  taken  out  a 
licence  at  any  time  to  do  so,  as  he  was  now  required 
to  do  by  section  3  of  the  Licensing  Act,  1872.  It 
was  also  proved  that  the  appellant  was  a  lawful  son 
of  Thomas  Killin,  formerlv  a  soldier  in  the  43rd 
Regiment  of  Foot,  who  had  served  in  the  Peninsular 
War,  and  was  in  1824,  after  fifteen  and  three- 
quarter  years'  service,  admitted  as  an  out-pensioner 
at  Chelsea  Hospital.  The  appellant  was  bom  in 
November,  1833.  It  was,  on  behalf  of  the  ap- 
pellant contended  that  it  was  unnecessary  for 
him  to  take  out  a  licence  to  carry  on  his  busi- 
ness as  a  retaUer  of  wines,  spirits,  and  beer, 
because  he  came  within  the  benefit  of  the  statute  of 
56  Geo.  3.  c.  67,  and  was  therefore  entitled  to 
trade  in  any  business  without  having  to  conform  to 
any  regulations  imposed  on  the  ordinary  trader  by 
statute  or  otherwise.  That  Act  was  passed  in  1816 
for  the  '*  benefit  of  the  officers,  mariners,  soldiers, 
and  marines  who  had  served  his  Majesty  in  the 
Peninsular  War  by  sea  and  limd,"  and  aftor  setting 
forth  that  the  war  being  ended,  many  of  those  who 
had  served  their  country  would  willingly  employ 
themselves  in  trades,  but  were  hindered  from  so  doing 
in  certain  cities  and  corporations  and  other  places 
within  the  Kingdom,  because  of  certain  bye-laws  and 
customs  of  those  places,  it  enacted  that  "  all  such 
officers  and  men  as  had  been  employed  since  the  22nd 
of  June,  1802,  and  also  their  wives  and  children," 
might  set  up  and  exercise  such  trades  as  they  were 
apt  and  able  for  in  any  city,  town,  or  place  within 
the  Kingdom,  without  any  let,  suit,  or  molestation 
of  any  person  or  persons  whatsoever  for  or  by  reason 
of  the  using  of  such  trade,  and  if  they  were  **  sued, 
impleaded,  or  indicted "  for  so  doing,  they  should, 
upon  the  general  issue  pleaded,  be  found  not  guilty 
by  all  judges  who  were  to  conform  to  that  statute — 
"  any  statute,  law,  ordinance,  custom,  or  provision 
to  the  contrary  anywise  notwithstanding,"  and  *'  they 
in  that  case  were  to  be  enabled  to  recover  donUe 
costs  of  the  suit,  to  be  recovered  as  any  other  costs  at 
common  law  might  be  recovered." 

In  support  of  the  charge  it  was  contended  before 
the  magistrate  that  the  Act  of  Qeo,  3  did  not 
apply  so  as  to  exempt  the  appellant  from  the  pro- 
visions of  section  3  of  the  Incensing  Act,  1872,  and 
alternatively,  if  the  Act  did  apply  in  such  a  case,  it 
was  repealed  by*  implication  by  the  Licensing  Acts  of 
1828,  1869,  and  1872,  and  further  that  it  was  expressly 
repealed  by  the  Statute  Law  Bevision  Act,  1873. 

The  magistrate  held  that  having  regard  to  section 
3  of  the  Licensing  Act,  1872,  the  appellant  should 
have  obtained  a  licence,  and  he  convicted  him  of  the 
offence. 

Avory,  against  the  conviction. — The  appellant  does 
not  require  a  licence.  The  special  right  to  carry  on 
any  trade  given  by  56  Qeo.  3  c.  67,  to  this  class  of 
persons  is  not  to  be  restricted  by  any  general  public 
statute  or  by  any  local  bye-law.  It  is  expressly 
provided  that  the  benefit  of  the  Act  shall  not  extend 
to  give  *'  liberty  to  any  person  to  set  up  the  trade  of 
a  vintner  or  to  sell  wines  or  other  liquors  within  the 
University  of  Oxford  or  Cambridge.'^  It  is  therefore 
clear  that  except  in  the  Universities  the  Act  was 
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intended  to  give  these  persons  the  riffht  now  claimed 
by  the  appellant.  [Wills,  J.— Could  the  son  of  a 
Peninsular  soldier  keep  a  slaaghter-honse  without  a 
lioenoe  P]  The  Aot  says  that  such  a  person  shall  be 
permitted  to  carry  on  any  trade  in  spite  of  any 
statute,  law,  ordinance,  custom,  or  provision  to  the 
contrary.  Before  the  magistrate  it  was  contended 
that  the  statute  did  not  apply  to  the  case  of  a  man 
carrying  on  the  business  of  a  licensed  victualler  who, 
in  spite  of  the  Act,  could  still  be  required  by  the 
Excise  authorities  to  take  out  a  licence.  It  was  iJso 
said  that  the  Act  was  repealed.  [Wills,  J. — We  think 
the  statute  does  give  a  man  the  right  to  carry  on  the 
business  of  a  licensed  victualler.]  Then  it  is  un- 
necessary to  argue  that  the  Act  has  not  been 
repealed. 

R,  D.  Muir,  in  support  of  the  conviction  was  not 
called  upon. 

Wills,  J. — The  appeal  must  be  dismissed  with 
costs.  It  is  perfectly  clear  that  the  Act  of  1816, 
passed  in  favour  of  a  certain  class,  was  intended 
merely  to  get  rid,  so  far  as  they  were  concerned,  of 
the  difficulties  imposed  on  persons  desiring  to  trade 
in  particular  towns  by  the  special  **  diarters,  bye- 
laws,  and  privileges  "  which  existed  in  tiiose  parti- 
cular localities.  To  hold  that  this  particular  class  of 
persons  are  to  be  exempted  from  the  necessity  of 
taking  out  a  licence  or  otherwise  conforming  with  the 
provisions  of  the  general  laws  of  the  Kingdom,  would 
be  to  my  mind  the  ne  plus  uUra  of  absurditv.  In  my 
opinion,  the  magistrate  was  right  in  the  decision  he 
came  to,  and  the  conviction  must  be  upheld. 

Wriqht,  J. — I  am  of  the  same  opinion. 

[During  the  argument  it  was  stated  that  the 
appellant  had  from  time  to  time  received  notice  from  the 
^dse  authorities  to  take  out  a  licence,  but  that  on 
his  pleading  the  statute  they  had  previously  held  the 
exemption  claimed  to  be  good.  His  brother  carried 
on  the  business  of  a  silversmith,  and  for  the  same 
reason  the  Inland  Bevenue  authorities  had  not 
insisted  upon  certain  payments.] 

Solicitors  for  the  appellant,  Tiddeman  &  Enthoven. 

Solicitor  for  the  Excise  authorities,  The  City 
Solicitor, 


Prob.  Div.  &  Adm.  Div.  i  a««   in  iqoa 

Probate.  j  Aug.  10, 1896. 

In  the  Goods  of  HlTNT.  (a.) 

Prohate — Company  executors  ^ Administration  with  the 
will  ann^ced  to  nominee — Company  sole  surety. 

A  testator  appointed  a  limited  company  trustees  and 
executors  of  his  will.  The  court  on  motion^  upon 
evidejice  of  the  sufficiency  of  the  company  and  its  power 
to  cutt  granted  Idters  of  administration  with  the  will 
anneaced  to  a  nominee  of  the  company  with  the  company 
as  sole  surety. 

Motion  for  a  grant  of  letters  of  administration  with 
the  will  annexed  of  William  Henry  Hunt,  deceased, 
to  James  Archibald  Stirliug,  the  nominee  of  The 
Trustees,  Executors,  and  (purities  Insurance  Co. 
(Limited),  executors  of  the  will,  and  that  the  said 
company  might  be  permitted  to  be  surety  for  the  said 
administrator,  and  that  further  surety  might  be  dis- 
pensed with. 

WiUiam  Henry  Hunt,  late  of  Douglas,  in  the  Isle 
of  Man,  died  on  the  14th  of  June,  1896,  having  duly 

(a.)  Beported  by  J.  Gerard  Laing,  Esq.,  Bar- 
xister-at-Law. 


executed  his  last  will  on  the  2nd  of  February,  1891, 
whereby  he  appointed  the  said  company  to  be 
executors  and  trustees  thereof. 

On  the  22nd  of  July,  1896,  the  company,  by  deed- 
poU  under  their  seal,  appointed  J.  A.  Stirling,  their 
general  manager,  to  be  their  syndic  for  the  purpose 
of  obtaining  Tetters  of  administration  of  the  estate 
with  the  win  annexed  for  their  use  and  benefit 

By  the  memorandum  of  association  the  objects  for 
which  the  company  was  established  were  stated  to  he 
inter  alia  (section  3,  sub-section  1)  *'  the  undertaking 
and  executing  of  the  office  of  trustee,  executor, 
receiver,  and  liquidstor ;  and  the  undeiiaking  and 
executing  of  all  kinds  of  trusts,  both  public  and 
private ;  and  the  performing  and  canying  out  of  the 
various  kinds  of  business  incident  and  connected 
therewith,  either  gratuitously  or  otherwise,**  and 
(sub-section  21)  **  doing  all  such  things  as  are 
incidental  or  conducive  to  the  attainment  of  the 
above  objects." 

A  copy  of  the  last  report,  balance-sheet,  and  profit 
and  loss  account  of  the  company  was  produced, 
showing  that  the  liabilities  of  the  company,  apart 
from  their  share  capital  stood  on  the  3l8t  of  May 
last  at  £476,108,  and  the  assets  were  taken  at 
£975,470,  and  the  company  had,  in  addition  to  these 
assets,  an  uncalled  capital  of  £600,000. 

The  amount  of  the  deceased's  estate  was  swoni 
under  £5,000. 

Bargrave  Deane,  for  the  company.— In  similar  cases 
it  has  been  hitherto  usual  for  two  directors  of  the 
company  to  become  sureties,  but  there  is  no  reason 
why  the  company  should  not  be  aooepted  as  sole 
surety,  for,  although  they  have  not  express  power 
to  become  sur«fty,  section  3,  sub-section  1  and  wotion 
31,  by  implication,  confer  such  power.  Bat  for  a 
technicality  the  company  would  be  the  exeoatocs. 
The  administrator  mil,  of  course,  give  the  usual 
bond. 

Barnes,  J.,  granted  the  motion. 

Solicitors,  Fishers, 


Otourt  of  Appeal* 


July  2  ;  Deo.  3. 


From  Q.  B.  Div.         . 

(Lord  Esher,   M.B.,  and^ 

Lopes  and  Bigby,  Ij.JJ.)> 

[and  a  B.  Div.  (PoUock,  V 

B.,  and  Bruce,  J.)]        ^ 

Attornbt-General  v.  Baron  Wolyb&tok.  (a.) 

Inland  Revenue — Succession  duty — **  Neto  siuxesnon^* — 
Ar,nuity  —  **  Valuable  oonsideraiion  in  money  or 
money*s  worth** — Succession  Duty  Ad,  1853  (16  <fe 
17  Vtct.  c.  51),  M,  2,  15,  17,  18. 

A  testator,  a  peer,  by  his  will  bequeaihed  hi^  residuary 
estate  to  his  widow  for  life,  wiih  remainder  to  his 
nephew,  if  living,  but,  if  not,  to  the  person  toho  should 
then  be  the  testator's  right  heir  at  common  law  ahaoluidv. 
The  nepliew  died  witJiout  issue  in  the  lifetime  of  ike 
testator  s  widow,  and  the  testator's  nieces  having  aurvived 
the  widow  were  then  the  testator's  co-heiressea  and  right 
heir  at  common  law.  The  defendant  succeeded  to  the 
title,  and  a  deed  cf  settlement  was  then  executed  b^  which 
the  widow  assigned  Jier  life  interest  in  certain  ahares 
and  the  nieces  and  the  defendant  assigned   all   their 

(a.)  Beported  by  E.  G.  STiLLWBLLand  W.  F.  BAB&Tr 
Esqs.,  Barristers  at-Law« 
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ijifeftt*  under  the  toilU  subject  to  the  life  interest  of  the 
vid(W,  to  trustees  upon  trust,  by  clause  1 ,  to  pay  out  of 
tkineme  (iDter  alia)  an  annuity  of  £15,000  during 
ike  mdffw*»  lift  to  the  defendant  for  life  ;  and  by  clause 
2,  after  the  death  of  the  widow  out  of  the  income  **  to 
mtinue  to  pay  the  said  annuity  of  £15,000"  to  the 
jerm  for  the  time  being  holding  the  title,  with  trusts 
iter,  Ujxm  the  death  of  the  testcOor's  widow  legacy  duty 
wpaid  on  his  eHaJte^  and  the  Crown  claimed  succession 
dviy  til  respect  of  the  annuity  which  the  defendant  then 
fitaae  entitled  to  receive  under  clause  2  of  the  deed. 

Bdd,  thai  the  annuity  under  clause  2  was  not  the 
mm  at  the  annuity  under  clause  1,  as  the  fvfrmer  was 
fs^Ue  out  of  the  estate  of  the  nieces  and  the  latter  out  of 
tk  life  estate  of  the  widow,  the  annuities  being  also 
limited  in  favour  of  differe7it  persons,  and  that  therefore 
ihm  wi  a  "  succession "  within  section  2  of  the  Sue- 
(tttitm  Duty  Act,  1853,  in  respect  of  the  annuity  under 
dme  2  of  the  deed ;  that  the  deed  did  not  create  an 
**dienaiion  not  conferring  a  new  succession  "  within  the 
mmting  of  section  15  ;  that  the  deed  was  not  a  *'  contract 
mk  far  valuable  consideration  in  money  or  money*s 
vertk"  so  as  to  come  within  the  exemption  in  section  17  ; 
e»d  that  the  payment  of  legacy  duty  upon  the  testator* s 
Mt  OA  the  death  of  his  widow  did  not  bring  the  case 
vHkin  the  exemption  in  section  IS,  as  the  legacy  duty 
urn  mt  paid  "  in  respect  of  the  same  acquisition  of  the 
ume  property,'' 
Htid,  therefore,  that  the  defendant  was  liable  to  pay 
\duty. 


Tbttwas  an  information  by  the  Attorney- General, 

ciBoiiig  on  behalf  of  her  Majesty  succession  and 
I  ntitodaty  upon  a  oertain  annuity  of  £15,000. 
\  Hie  facto  in  the  information,  in  so  far  as  they 
:  «« material  were  as  follows:  It  set  out  a  deed  of 
I  nufiemeDt,  dated  the  Slst  of  December,  1888, 
\  betwMD  Lady  Wolverton  (since  deceased),  widow 
j  flf  George  Grenfell,  second  Baron  Wolverton,  of 
I  ^  first  part ;   Constance  Gertrude  Glyn,  Florence 

ESabeth   Mary    Portal,    Edith    Theodosia     Glyn, 

|Ud  Qlyn,  and  Beatrice  Ellerie  Fetherstonhaugh 
I  ["«»  of  the  aforesaid  Baron  Wolverton,  who 
i  WW  dinghters  of  St.  Leger  Glyn,  a  younger 
I  "0^  of  the  second  Baron  Wolverton,   and  who 

■>f  eoDTeoienily  be  called  the  co-heiresses,  of 
!  *L "^"^  P»rt ;  Albert  Henry  Wilmot  Williams, 
:  ^Bkm  Wyndham    Portal    (husband   of    the    said 

mnee  B.  M.  Portal)  and  Horatio  Noble  Pyne, 
;  ^*^  of  the  mairiage  settlement  of  the  said 
:  mrioe  ESlerie  Fetherstonhaugh,  of  the  third  part ; 

^md  Lady  Wolverton,  Sir  Bichard  George  Glyn, 
:  ^  flie  Hon.  Pasooe  Charles  Glyn,  of  the  fourth  part ; 

wdefeodsnt  Frederic  Baron  Wolverton,  of  the  fifth 
P^it;  the  said  Lady  Wolverton  (the  defendant),  the 
^Vuooe  Charles  Glyn,  and  Cecil  Alfred  Grenfell, 
jf  tbe  sixth  part;  and  the  said  Albert  Henry 
12"^  WUliams  and  William  Wyndham  Portal, 
i  *^|^oe  St  Leger  Gkenfell  and  the  said  Horatio  Noble 
i  ^Pj^  of  the  seventh  part.  This  deed  recited  the 
I  w^JI^  the  said  Gkorxe  Grenfell,  second  Baron 
'  JoHaton,  dated  the  loSi  of  January,  1885,  whereby 
■•  brqneafhed  all  his  share  and  interest  in  the 
I  **fag  company  of  Glyn,  Mills,  Currie,  &  Co.,  to 
i*^ttephew,  Henry  lUcbard  Glyn,  who,  on  the 
l^^itor'ideath,  became  third  Baron  Wolverton,  upon 
I J^  to  receive  tlie  annual  produce  thereof  until  the 
toof  Jipqary,  1892,  if  he  snould  so  long  live,  and  to 
|"JJ*iomuchof  that  produce  as  in  any  year  px- 
|J*W£l5,00O  per  annum  in  Government  securities 
!*^i>snies  of  nimself  and  another  trustee,  and  to 
I2^*«hte  the  prodnoe  thereof  in  like  manner  for 
J*|Bvii  turn  and  ben^t  until  the  3l8t  of  January, 
1^  The  will  then  dispoAes  of  the  residuary  estate 
*  ^  tw<iiur  by  bequeathing  it  to  the  testator's  wife 


for  life,  with  remainder  to  the  said  Henry  Bichard 
Glyn,  if  living ;  but,  if  not,  to  the  person  who  should 
then  be  the  testator's  right  heir  at  common  law  for 
his  absolute  use  and  benefit.  The  deed  then  recited 
that  the  testator  died  on  the  6th  of  November,  1887, 
and  that  on  the  2nd  of  July.  1888,  Henry  Richard 
Gl^n  died  without  issue,  having  succeeded  to  the 
title  ;  also  that  the  parties  of  the  second  part  were 
co-heireflses-at-law  and  **  right  heir  at  common  law 
of  the  testator."  That  under  these  circumstances  it 
was  apprehended  that  according  to  the  true  con- 
struction of  the  said  will,  except  in  the  event  of  all 
the  parties  of  the  second  part  dying  in  the  lifetime  of 
Lady  Wolverton  without  leaving  issue  at  her  death, 
no  part  of  the  residuary  estate  of  the  testator,  in- 
cluding the  bank  shares,  would  devolve  or  come  to 
the  person  for  the  time  being  holding  the  title  of 
Baron  Wolverton  under  the  trusts  of  the  will,  con- 
trary to  the  supposed  intention  of  the  testator.  That 
in  pursuance  of  an  arrangement  entered  into  between 
Lady  Wolverton,  the  co-heiresses,  and  Frederic 
Baron  Wolverton  for  the  purpose  of  determining  all 
questions  relating  to  the  residuary  estate  of  the 
testator,  and  with  the  object  of  carrying  into  effect 
his  supposed  intention.  Lady  Wolverton  as  to  her 
life  interest  in  the  said  bank  shares,  and  the  co- 
heiresses as  to  their  respective  shares  and  interests  of 
and  in  the  residuary  estate  of  the  testator,  inclusive 
of  the  bank  shares,  and  Frederic  Baron  Wolverton  as 
to  his  contingent  interest  in  the  residuary  estate 
inclusive  as  aforesaid,  had  agreed  to  make  such  assign- 
ments as  were  thereinafter  contained  to  the  parties 
thereto  of  the  sixth  part  as  trustees  to  the  intent 
that  the  premises  intended  to  be  assigned  might  be 
held  upon  the  trusts  and  with  and  subject  to  the 
powers  and  provisions  therein  contained.  The  deed 
then  further  recited  the  marriage  settlement  of 
Beatrice  Ellerie  Fetherstonhaugh,  by  which  all  her 
interest  in  the  residuary  estate  of  the  testator  was 
assigned  to  the  parties  to  the  said  deed  of  arrange- 
ment of  the  third  part,  and  then  the  operative  part 
is  as  follows:  Lady  Wolverton  assigned  to  the 
parties  of  the  sixth  part  the  income  to  accrue  during 
her  life  on  the  bank  shares  and  investments  repre- 
senting the  same  as  from  the  31st  of  August,  1888,  to 
be  held  upon  trusts  after  declared  ;  the  parties  of  the 
second  and  third  parts  assigned  all  their  respective 
interests  under  the  will  in  the  residuary  estate  of  the 
testator  and  in  the  bank  shares  subject  to  the  prior 
life  interests  of  Lady  Wolverton  to  the  parties  of  the 
sixth  part,  to  be  held  upon  trusts  after  declared ;  and 
the  said  Frederic  Baron  Wolverton  assigned  all  his 
interest  under  the  trusts  of  the  will  to  the  same 
parties  of  the  sixth  part,  to  be  held  upon  the  trusts 
after  declared. 

The  trusts  of  the  property  so  assigned,  and  therein- 
after called  ''  the  settled  property,"  were  (so  far  as  is 
material  to  be  here  stated)  declared  as  follows :  By 
clause  1,  subject  to  the  life  interests  of  Lady  Wolver- 
ton, the  settled  property  was  to  be  held  upon  trust 
to  pay  out  of  the  income  during  the  life  of  Lady 
Wolverton  an  annuity  of  £15,000  to  Frederic,  Baron 
Wolverton,  for  life,  determinable  in  certain  events, 
and  upon  further  trusts  during  her  life  to  pay  an 
annuity  of  £15,000  to  Mrs.  Portal  for  her  separate 
use,  a  like  annuity  to  the  trustees  of  Mrs.  Fetherston- 
haugh, and  an  annuity  of  £1,000,  to  be  increased  on 
marriage  to  £1,500  to  each  of  the  other  co-heiresses, 
and  upon  further  trust  during  the  life  of  Lady  Wol- 
verton to  pay  out  of  the  annual  income  the  dear 
yearly  sum  of  £35,000  to  the  parties  thereto  of  the 
seventh  part  (thereinafter  called  <*  the  trustees  of  the 
accumulated  lund  "),  to  be  held  and  applied  by  them 
in  accordance  with  the  trusts  after  declared.  And 
certain  further  trusts  were  declared  with  regard  to  the 
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ultimate  balance  (if  any)  of  the  inoome  of  the  settled 
property  during  the  life  of  Lady  Wolverton. 

By  clause  2,  after  the  death  of  Lady  Wolverton, 
until  the  sums  of  £100,000  thereinafter  mentioned, 
and  all  dat^  thereon,  and  all  costs  and  claims  therein- 
after mentioned,  should  have  been  satisfied,  and 
until  the  trust  for  accumulation  thereinafter  directed 
should  have  ceased,  the  trusts  of  the  settled  property 
were  as  follows :  After  payment  of  duty  out  of  the 
annual  income,  tc  continue  to  pay  the  said  annuity 
of  £15,000  (which  '<  continuing  annuity"  was  there- 
inafter called  '*  the  said  annity  of  £15.000  ")  in  like 
manner  as  thereinbefore  provided  with  regard  to 
Frederic  Baron  Wolverton,  to  the  person  for  the  time 
bein^  holding  the  title  of  Baron  Wolverton  during 
his  life.  Then  follow  trusts  for  investment  of 
the  accumulated  fund,  and  the  accumulation  of  the 
income,  and  upon  the  death  of  Lady  Wolverton  for 
the  payment  to  the  co-heiresses — t.e.,  the  parties  of 
the  second  part  (but  in  the  case  of  Beatrice  Ellerie 
Fetherstonhaugh,  to  her  trustees)  of  £100.000  each, 
with  further  trusts,  in  case  the  accumulated  fund 
should  not  at  such  death  be  sufficient  to  satisfy  the 
said  sums  of  £100,000  and  all  duty  thereon,  to 
further  accumulate  and  satisfy  all  cUims  in  respect 
thereof,  and  all  duty,  and  subject  thereto  to  pay  over 
the  surplus  of  the  accumulated  fund  to  the  trustees  of 
the  settled  property — i.e.,  the  parties  of  the  sixth 
part ;  and  the  ultimate  trust  was  to  invest  in  freehold 
hereditaments  in  England  and  Wales  to  be  held  to  the 
use  of  Frederic  Baron  Wolverton,  during  his  life, 
with  remainders  in  tail  male  and  remainder  over.  The 
information  then  alleged  that  the  arrangement  made 
by  the  deed  of  the  3 1st  of  December,  1888,  took  effect, 
and  the  defendant  enjoyed  the  annuity  of  £15,000  per 
annum  stipulated  by  clause  1  of  the  indenture,  untu  it 
determined  by  the  death  of  Lady  Wolverton  on  the 
10th  of  January,  1894,  at  which  time  the  "accu- 
mulated fund  '*  consisted  of  £118,007  6s.  8d.  Consols, 
and  £70,374  14s.  6d.  Metropolitan  Three  per  Cent. 
Stock,  and  of  certain  cash.  That  upon  the  death  of 
Lad^  Wolverton  (the  trust  for  accumulation  stall 
continuing)  the  trusts  declared  bv  the  second  clause 
of  the  deed  of  the  31st  of  December,  1888,  came  into 
operation,  and  the  defendant,  as  the  person  for  the 
time  being  holding  the  title  of  Baron  Wolverton, 
became  entitled  in  possession  to  another  annuity  of 
£15,000  out  of  the  annual  income  of  the  trust  funds 
called  the  "  settled  property '' ;  that  under  these  cir- 
cumstances succession  and  estate  duties  had  become 
payable  in  respect  of  the  annual  sum  of  £15,000, 
which  the  defendant,  the  present  Baron  Wolverton, 
became  entitled  to  receive  under  clause  2  of  the  deed 
from  the  date  of  Lady  Wolverton*s  death,  until  the 
trust  for  accumulation  should  have  ceased,  which 
annual  sum  was  derived  by  him  from  the  parties  of 
the  second  part  to  the  said  indenture  Tbeing  the 
co-heiresses  of  Qeorge  Grenfell,  Baron  Wolverton)  as 
predecessors,  or^  if  not,  then  from  Lady  Wolverton, 
or  from  the  said  co-heiresses  and  Lady  Wolverton 
jointly. 

The  defendant  in  bis  answer  denied  that  the  deed 
in  question  created  any  succession  under  section  2 
of  the  Succession  Duty  Act  of  1853,  and  said  l^at, 
if  it  did,  it  was  created  for  a  valuable  consideration 
and  was  therefore  not  chargeable  with  duty  under 
that  Act. 

It  appeared  that  legacy  duty  on  the  testators' 
estate  was  paid  on  the  ^th  of  Lady  Wolverton. 

Sir  B.  E.  Webiter,  A.G.,  Sir  E.  B,  Finlay,  8.G., 
and  Vaujfhan  Hawkins^  for  the  Crown. — ^The  defen- 
dant is  liable  to  pay  succession  duty  in  respect  of  the 
annuity  of  £15,000  as  it  is  a  new  annuity  derived  out 
of  the  estate  of  the  co-heiresses,  who  were  his  pre- 


decessors, and  of  whom  the  defendant  is  the  saooeasor. 
The    annuity   granted   by    Lady    Wolverton  under 
clause  1   only  came  out  of  her  estate  for  life  and 
ceased  with  her  death ;  this,  therefore,  is  not  a  oon- 
tinuation  of   such  annuity.      The  present  annaity 
comes  out  of  the  estate  of  the  co-heiresses  to  the 
defendant  under  a  disposition  made  by  them  to  take 
effect  on  the  death  of  Lady  Wolverton.    It  oomei  oat 
of  a  different  property  and  its  destiny  is  different : 
AUomeyGeneral  v.  Floyer,  10  W.  B.  762.  9  H.  L. 
Cas.  477 ;  Attomey-Oeneral  v.   Cecil,  18  W.  R.  949, 
L.  B.  5  Ex.  263.    This  was  not  a  contract  for  money 
or  money's  worth,  and  therefore  does  not  come  within 
the  exemption  contained  in  section  17  of  the  Boo- 
cession  Duty  Act,  1853  :  Stockley  v.  Parsons,  38  W.  E. 
712,  45  Ch.  D.  51 ;  Floijer  v.  Bankes,  12  W.  E.  28,  3 
De  G.  J.  &  S.  306 ;  Davis  v.  Angel,  10  W.  E.  722, 
4  De  G.  F.  &  J.  524.    Lord  Wolverton's  interest  wis 
not  one  in  point  of  law,  but  was  a  mere  remote  con- 
tingency :    TetUy    v.  Tetley,  4  Bing.  214.     It  is  no 
answer  to  the  claim  that  legacy  duty  was  paid  on  the 
death  of  Lady  Wolverton.    The  co-heiresses  became 
legatees  when  she  died,  but  they  settled  the  property 
on  the  defendant,  thus  creating  the  relation  of  nre- 
decessors  and  successor  :  AUomey^Oeneral  v.  JlfitcAell, 
29  W.  R.  683,  6  a  B.  D.  548.    Moreover,  the  legacy 
duty  was  not  paid  *'  in  respect  of  the  same  aoquintion 
of  the  same  property "  within  section  18  of  tne  Suc- 
cession Duty  Act,  1853. 

Cozens-Hardy,  Q.C,  0.  A,  Cripps,  Q.O,,  and 
Danckwerts,  for  the  defendant — ^Succession  duty  is  not 
payable  by  the  defendant.  Only  one  annuity  was 
created  by  the  deed— namely,  that  of  £15,000 ;  there 
is  no  new  annuity,  and  therefore  the  oase  does  not 
come  within  the  Succession  Duty  Act.  AUonuy' 
General  v.  Cecil  is  distingushable,  for  there  it  was 
admitted  that  there  was  a  new  succession.  Legacy 
duty  has  been  paid  upon  the  residuary  estate  by  the 
co-hdresses,  and  therefore  they  could  not  be  liable 
for  succession  duty  as  well.  The  defendant  is  in  the 
same  position  as  they  would  be,  being  a  purchaser 
for  money  or  money's  worth :  SdHdior^General  v. 
Law  Beversionary  Interest  Society,  21  W.  B.  854,  L.  R* 
8  Ex.  233 ;  Attorney- General  v.  LitOedale,  20  W.  R. 
473,  L.  R.  5  H.  L.  290;  Fryer  v.  Morland,  25  W.  R. 
21,  3Ch.D.  675. 

Sir  B.  B.  Finlay,  8.G.,  replied. 

Cur*  adv,  vuJL 

July  2. — Pollock,  B.,  delivered  the  jndgmiaat  oi 
the  court.  [ECaving  stated  the  facts  as  aboye  set  out 
the  learned  judge  proceeded: — ]  The  defendant 
denied  his  liability  upon  two  grounds — ^ftrst,  that  the 
annuity  of  £15,000,  to  which  he  became  entitled  npon 
the  death  of  Lady  Wolverton,  was  one  and  the  same 
annuity  as  was  created  and  granted  by  the  first 
clause  of  the  deed,  and,  therefore,  on  tlie  death  of 
Lady  Wolverton  there  was  no  succession  ;  aeoondly, 
that  the  arrangement  which  was  carried  oat  by  ths 
deed  of  the  31st  of  December,  1888,  was  betweeo 
Lady  Wolverton,  the  co-heiresses,  and  the  defendant, 
for  valuable  consideration,  and  that  the  defendant 
and  the  co-heiresses  were  purchasers  for  value ;  and, 
therefore  upon  the  true  construction  of  the  Bnooesaioi 
Duty  Acts  and  also  under  section  17  of  the  Act  oi 
1853,  no  du^  was  payabla 

For  the  determination  of  the  first  of  these  qnea 
tions  we  must  turn  to  section  2  of  the  Snooessioi 
Duty  Act,  1853,  which  provides  as  follows  :  '*  "Kybc, 
past  or  future  disposition  of  property,  by  reaaoi 
whereof  any  person  has  or  shall  beoome  bene 
fidaUy  entitiea  to  any  property  or  the  inooa 
thereof  upon  the  death  of  any  person  dying  afh 
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the  time   appointed     for    the    oommeDcement    of 
thu  Act,  either  immediately  or    after  any  interval, 
other  certainly  or  conting^Uy,  and  either  originally 
or  by  way  of    subetiiutive  limitation,    and    every 
devdation   by   law    of    any   beneficial    interest    in 
property  or  the  income  thereof  upon  the  death  of  any 
pmn  dyiDg  after  the  time  appointed  for  the  com- 
meDoemeDt  of  this  Act  to  any  otaer  person  in  posses- 
I     lion  or  expectanoy»  bhall  be  deemed  to  have  conferred 
ortoooDfer  onthe  person  entitled  by  reason  of  any 
I     nch  dispositton  or  devolation,  a  succession ;  and  the 
term  SQcoeaaor  shall  denote  the  person  so  entitled,  and 
the  term  predecessor  shall  denote  the  settlor,  disposer, 
teitator,  obligor,  ancestor,  or  other  person  from  whom 
the  intereet  of  the  successor  is  or  shall  be  derived." 
Before  effect  can  be  i^ven  to  this  section  the  first 
tbing  to  inquire  is,  Who  is  the  successor  and  who  is 
tiwiiredeoeesor  of  the  annuity  in  question  ?    If  there 
h  %  faoopssion  at  all  there  is  no   doubt   that  the 
(idendant  ia  the  successor.     If.  however,  the  annuity 
to  which  he  is  said  to  succeed  is  one  and  the  same 
muity  u  was  granted  by  the  first  clause  of  the  deed, 
*hepf^eoe68or  was  Oeorge,  second  Baron  Wolverton. 
The  retl  question  would  seem  to  be,  What  was  the 
lateitet  which  the  defendant  took  under  the  deed 
^  the  death  of  Lady  Wolverton  P    It  is  true  that 
(he  defendant   or  his   children    might,    under  the 
extremely  improbable  event  of  the  issue  of  all  the  co- 
oonmg  failing,  have  succeeded   to   the   residuary 
«*ite  of  Oeorffe,  second  Baron  Wolverton,  but  the 
«wiity  created  by  the  seoond  clause  of  the  deed  was, 
«  tte  event  which  happened,  an  annuity  derived  out 
wthe  Htate  of  the  co-heiresses,  and  after  the  death 
«Udy  Wolverton  came  direct  to  the  defendant.     It 
^«n  also  from  the   annuity  created  by  the  first 
«Me  of  the  deed  in  this,  that  it  is  limited,  not  to  the 
'jjsdant,  but  to  the  person  for  the  time  being  holding 
JjwoDy  of  Wolverton,  so  that,  in  the  event  of  the 
wdant  dving  during  the  lifetime  of  Lady  Wolver- 
^  it  would  have    gone,  after  her   death,   to  his 
""^■■Qr  in  the  titla      A  further  distinction  was 
Pwed  oat  to  us  during  the  argument  between  the 
•^M^ereated  by  the  first  clause  and  that  which  is 
P^  by  the  seoond  clause  of  the  deed.    The  former 
sttvjnd  only  upon  the  testator's  share  and  interest 
■  tte  bank,  whereas  the  latter  is  charged  upon  the 
^  ihsn  and  interest  in  the  bank  and  also  upon  the 
ji^of  the  residuary  estate  of  the  testator  and  any 
we  iDfestoients  representing  it.    In  this  particular 
■kUds  variation  may  be  of  no  great  moment,  but 
^nmeiple  the  defendant,  should  the  interest  in  the 
y  deerease  in  value,  derives  a  new  and  further 
■■j^  from  the  provision  made  by  the  co-heiresses. 
Hsm  facts  leaa  us  to  the  conclusion  that   the 
^■■ity  to  which  the  defendant  succeeded  was  not  the 
|f^M  WIS  granted  by  the  first  clause  of  the  deed, 
i***v  a  new  annuity  created  by  the  deed,  and  that 
'**^  the  defendant  became  entitled  to  it,  it  was  as 
■or.  and  that  either  the  co- heiresses  or  they  and 
Wolverton  together,  were  the  predecessors.     In 
••  of  AUomey'Oenerdl  v.  Floyer,  Lord  Cran- 
ia his  judgment  as  Lord  Chanc^or,  after  re- 
«  to  Lord  Braylrodke  v.   Attorney -General^   9 
1^601,  9  H.  L.  Oas.  160,  says:  <*The  decision 
«ni  house  shows  that  in  order  to  ascertain  who 
^T*  •ettlor,  within  the  seoond  section — i.e.,  the 
fcj^.  'from  whom   the   interest  of  the  successor 
wred,'  we  must  inquire  not  who  are  the  parties 
^Qse  oonveyanoe  the  estate  has  been  created, 
*  *»o  !■  the  conveying  party  out  of  whose  estate 
iiifauL  in  question  has  been  derived.*'      Apply- 
the  interest  which  tne 
Wolverton's   death  was 

^^      Wolverton,  the  testator,  but 

iBfttheeo-hcireMea,  oat  of  whose  interests  it  came. 


•*«Mt  in  question  has  be< 
|w  to  the  present  case,  i 
■■diBt  took  after  Lady  "V 
>M,  not  from  Lord  Wolve 


It  is  not  to  be  expected  that  any  case  can  be  cited  in 
which  the  facts  are  identical  with  those  now  before 
the  court,  but  on  principle  it  seems  to  xis  that  the 
present  case  is  governed  by  the  decision  in  the  case  of 
Attorney- Oeneral  v.  Cecil. 

With  regard  to  the  second  point  urged  by  the  de- 
fendant, although  it  was  based  upon  the  true  oonstruo- 
tion  of  the  Succession  Duty  Acts  na  well  as  upon  the 
provision  contained  in  section  17  of  the  Act  of 
1853,  it  will  be  convenient  to  refer  to  the  language  of 
that  section,  the  material  part  of  which  is  as  follows  : 
'*  No  bond  or  contract  made  by  any  person  bond  fide 
for  valuable  consideration  in  money  or  money's  worth, 
for  the  payment  of  money  or  money's  worth  after 
the  death  of  any  other  person,  shall  create  the  rela- 
tion of  predecessor  and  successor  between  the  person 
making  such  bond  or  contract  and  the  person  to  or 
with  whom  the  same  shall  be  made ;  but  any  disposi- 
tion or  devolution  of  the  moneys  payable  under  such 
.  .  .  bond  or  contract,  if  otherwise  such  as  in 
itself  to  create  a  succession  within  the  provisions  of 
this  Act,  shall  be  deemed  to  confer  a  succession." 
Apart  from  section  17  it  would  seem  to  need  no 
authority  to  show  that  when  property  passes  from 
one  person  to  another  by  sale  or  mortgage  for  a 
money  consideration,  no  succession  takes  place.  The 
question,  however,  has  been  fully  dealt  with  by 
Jessel,  M.R.,  in  Fryer  v.  Morland, 

In  the  present  case  it  is  sufficient  to  say  that  the 
effect  of  the  deed  cannot  be  said  to  amount  to  a  sale, 
and  that  Lady  Wolverton  and  the  co-heiresses  were 
in  no  sense  vendors,  nor  was  the  defendant  a  vendee. 
When,  however,  we  turn  to  section  17  the  words  used 
are  that  no  contract  made  by  any  person   bond  fide 
''for  valuable  consideration   in  money  or  money's 
worth,  for  the  payment  of  money  or  money's  worth 
after  the  death  of  any  other  person  shall  create  the 
relation  of  predecessor  and  successor  " ;  and  it  was 
argued  on  behalf  of  the  defendant  that  there  was  a 
consideration  in  "  money  or  money's  worth  "  for  the 
re-settlement  by  the  deed,  and  that  in  effect  the 
defendant  and  the  oo-heiresses  were  purchasers  for 
value ;  that  each  party  had  a  apes  auccessionia  and  as 
such,  had  interests  which  were  "money's  worUi" ;  that 
the  five  CO- heiresses  acquired  an  interest  in  £100,000, 
which,  under  the  will,  had  they  died  first,  would  not 
have  come  to  them,  and  also  got  the  annuities  out  of 
income  to  which,  under  the  will,  Lady  Wolverton 
was  entitled.     In  support  of  this  view  the  dictum  of 
Lord  Westbury  in  Floyer  v.  Bankea,  3  De.  Ot.  J.  &  S. 
306,  was  cited,  where,  at  p.  312,  speaking  of  money  or 
money's  worth,  he  says  :  *'  These  words  appear  to  have 
been  selected  for  the  purpose  of  excluding  the  con- 
sideration of  marriage  " ;  but  the  case  itself  is  a  decision 
in  favour  of  the  Crown.    The  remarks  of  Lord  West- 
bury  in  that  case  upon  section  17  are  so  valuable  as 
bearing  upon  the  present  case  that  it  is  worth  while 
to   g^ve  them  more  fully.    He  says:  **To    explain 
the   intention    and    the  effect  of  the  17th  section, 
it    is  desirable    to    make   a    few   remarks    on    the 
general    object    and     design     of     the    Succession 
Duty  Aot.     In  framing  the  Act,  the  word  '*  succes- 
sion" was  adopted    for  the  purpose    of    denoting 
any  property  passing  upon  deatn  from  one  person  to 
another  by  virtue  of  any  pit  or  descent,  or  of  any 
contract  not  being  a  bona  fide  contract  of  purpose. 
Money  or  property,  the  right  to  receive  or  possess 
which  might   arise  upon    death   under  a  contract 
made  bona  fide  in  return  for  other  money  or  pro- 
perty, was  not  as  between  the  contracting  parties 
to  be  treated  as  a  succession;  but  it  was  not  in- 
tended   to    except    property    arising    upon    death 
under  contracts  for  viuuable  considerations  generally. 
Marriage  is  by  the  law  of  England  a  valuable  oon- 
siderat&n  for  a  contract,  and  that  of  the  highest 
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kind ;  but  property  arising  under  a  contract  in  con- 
sideration of  marriage  is  not  excepted,  eyen  in  favour 
of  persons  coming  directly  within  tiiat  consideration. 
A  contract  to  be  excepted  must  be  bond  fide  made  in 
consideration  of  money  or  monev's  worth,  words 
which  appear  tx>  have  been  selected  for  the  purpose 
of  excluding  the  consideration  of  marriage.  Where, 
under  a  contract,  money  or  money's  worth  is  to  be 
received  by  one  person  from  another  on  the  expiration 
of  some  life  or  uves,  and  such  contract  is  made  bond 
fide  for  the  consideration  of  money  or  money's  worth, 
the  17th  section  declares  that  the  relation  of  pre- 
decessor and  successor  shall  not  arise  between  the 
person  contracting  to  pay  or  transfer  and  the  person 
entitled  to  receive,  otherwise  post  obit  bonds  and 
contracts  for  the  purchase  of  deferred  annuities  would 
create  succession.  So,  if  the  owner  of  a  freehold 
estate  in  fee  simple  contracts  to  sell  it  for  a  sum  of 
money  subject  to  and  reserving  a  life  interest  in 
himself,  the  relation  of  predecessor  and  successor  will 
not  arise  between  the  vendor  and  the  purchaser. 
So,  if  two  persons  contract  with  a  third  for  a  purchase 
of  a  freehold  estate  and  pay  for  it  jointly,  directing 
the  conveyance  to  be  made  to  one  for  life,  remainder 
to  the  other  in  fee,  there  will  not  be  the  relation  of 
predecessor  and  successor  between  the  vendor  and  the 
remainderman,  although  it  is  clear  that  the  remainder 
in  fee  will  be  a  succession.  These  are  examples  of 
the  purposes  which  the  17th  section  was  intended  to 
answer.  It  is  true  that  if  the  words  of  the  17th  section 
do,  according  to  their  ordinary  meaning,  apply  to  and 
exclude  other  cases  than  those  to  which  it  was  in- 
tended to  be  limited,  the  words  being  found  in  an 
Act  taxing  the  subject,  must  not  be  restrained  hj  con- 
struction, even  although  the  giving  them  their  full 
latitude  of  meaning  may  defeat  the  object  of  the  Act. 
On  the  other  hand,  the  word  *  contract '  in  the  17th 
section  must  not,  for  the  purposes  of  exemption,  be 
extended  beyond  those  limits  which  the  context 
plainly  riiows  to  be  the  true  meaning  and  intent  of 
the  words." 

The  view  which  has  been  taken  in  these  cases  is 
supported  by  older  decisions  under  the  Annuity  Act, 
(53  Gheo.  3  c.  141).  Section  10  excepted  annuities 
**  granted  without  regard  to  pecuniary  consideration 
or  money's  worth"  from  the  operation  of  the  statute, 
and  it  was  held  in  several  instances  that  annuities 
granted  in  consideration  of  the  conveyance  of  an 
estate,  or  as  part  of  a  family  arrangement,  or  in 
consideration  of  marriage,  were  granted  without 
regard  to  money's  worth  within  the  meaning  of  the 
Act,  and  consequently  did  not  require  enrolment :  see 
Jamea  v.  James,  2  Brod.  &  B.  702 ;  BlaJce  v.  Atter- 
soil,  2  B.  &  C.  875;  Tetley  v.  Tettey;  Mestayer 
V.  Biggs,  1  C.  M.  &  B.  110;  Massey  v.  Nanney,  4 
Scott,  258.  It  seems  to  us  that,  aocordine  both  to 
reason  and  authority,  the  Crown  is  entitled  to  judg- 
ment for  tiie  amount  claimed. 

Judgment  for  the  Croum. 

Lord  Wolverton  appealed. 

Dec.  2,  3. — Cozens- ffardy,  Q.0„  and  C,  A,  CHpps, 
Q.O,  {Danckwerts  with  them)  for  the  appellant. 

Sir  B.  B.  Finlay,  8.G.,  Sir  B.  E.  Webster,  A.O., 
and  Vaughan  Hawkins  for  the  Crown. 

Lord  EsHBE,  M.R — ^Taking  the  sections  in  their 
inverse  order,  it  is  admitted  that  section  18  does  not 
apply  to  this  case  unless  the  case  can  be  brought 
within  section  15.  It  may  be  that  even  if  it  is 
within  section  15,  section  18  does  not  apply,  but  we 
have  not  got  to  d^  with  that  here.  If  we  dedde 
that  the  case  is  not  within  section  15,  we  have  no 
need  further  to  consider  section  18. 

Now,  we  have  already  intimated  that  section  17 


cannot  apply  to  such  a  case  as  this,  becanse  that 
section  cannot  apply  to  such  a  family  settlement  u 
this,  which  is  not  a  contract  between  any  parties  saoh 
as  is  described  in  that  section.    Therefore  theqaestioo 
before  us  depends  upon  sections  2  and^  15  alone.    It 
was  argued  that  this  case  was  not  within  seotioii  2 
because  there  is  but  one  succession  or  a  oontinaing; 
succession.     If  therefore  we  determine  that  there  are 
two  successions  and  that  the  one  does  not  continue  at 
all,  then  that  argument  falls  to  the  ground  and  the 
case  is  primd  facie  within  section  2.    If  the  case  is 
pnmd  facie  within  section  2,   does  it  come  within 
section  15  P    It  is  said  on  the  part  of  the  Crown  that 
it  does  not.    First  of  all  it  is  said  that  we  shonld 
construe  section  15  according  to  the  view  of  Martin, 
B.,  in  Attomey-Oeneral  v.  Cecil,  18  W.  E.  949,  at  p. 
951,  L.  R.  5  Ex.  263,  at  p.  272,  which  was  that  section 
15  does  not  apply  where  there  is  an  alienation  u^n 
a  family  settlement,  but  that  it  refers  to  an  alienation 
in  the  ordinary  sense,  as  a  sale  of  the  whole  interest 
to  a  third  person  before  it  comes  into  possession. 
But  the  Crown  goes  further  and  says  that  the  case  is 
not  within  section  15  because,  if  there  has  been  an 
alienation,  it  is  an  alienation  which  confers  a  new 
succession. 

Now  we  come  to  the  deed.    There  was  the  first 
annuity.    Then  that   was  done  away  with  and  the 
second  annuity  created.      Is  the  succession  in  the 
second  case  the  same  as  the  first?    Supposing  that 
we  do  not  decide  this  case  upon  the  larger  propodtiou 
of  Martin,  B.,  then  it  is  said  that  there  is  a  new 
succession  because  the  two  annuities  are  in  favour  of 
different  persons.    That  is  true.    One  is  in  favour  of 
a  particular  Lord  Wolverton,  but  not  in  favour  of 
any  succeeding  Lord  Wolverton;  the   second  is  in 
favour  of  the  person  for  the  time  being  holding  the 
titie  of  Lord  Wolverton.    Then  it  is  said  that  the  two 
annuities  are  payable  out  of  different  souroes.    The 
first  was  not  payable  out  of  the  estate  of  the  co- 
heiresses ;  the  second  is.    The  second  was  payable  oat 
of  a  much  larger  fund  than  the  first.    There  is,  there- 
fore, a  new  succession.    Section  15  only  appUes  to  a 
case  where  there  is  not  a  new  succession.     It  follows, 
therefore,  that  either  under  the  larger  proposition  of 
Martin,  B.,  or  under  the  second  objection  stated  above, 
this  case  is  not  within  section  15.    If  so,  then  it  il 
within  section  2,  and  the  Crown  is  right  in  this  case. 

Now,  I  shrink  from  deciding  the  oonstmction  of 
this  Act  in  all  succeeding  cases ;  but  the  princnplei 
which  we  lay  down  must  determine  all  cases  which 
can  be  brought  within  them.  As  reg^ards  tiiose 
principles  we  have  to  choose  between  the  propomtion 
of  Martin,  B.,  in  Attomey-Oetieral  v.  CecU,  and  that 
of  Lord  Wensleydale  in  Braybrooke  v.  Attorney- Oenertd, 
9  H.  L.  C.  150,  at  p.  178,  two  very  formidable 
authorities.  When  I  find  that  Martin,  B.»  laid  dowi 
a  proposition  which  is  perfectiy  dear  in  its  terms,  voi 
that  not  one  of  the  other  judges  who  'were  aittini 
with  him  dissented  from  it,  when  I  find  that  tii< 
proposition  laid  down  by  Lord  Wensleydale  wa 
dissented  from  bv  the  other  lords  who  were  aittini 
with  him,  and  by  succeeding  Lord  Chanoellors  aiv 
law  lords,  I  cannot  adopt  Lord  Wenaleydale*s  view 
and  I  must  adopt  that  of  Martin,  B.  I  should  therefoi 
be  prepared  to  decide  this  case  upon  the  propositiKy 
laid  down  by  Martin,  B.,  and  in  any  futore  oaf 
raising  that  same  point  I  should  be  prepared  to  at 
upon  that  proposition.  But  even  if  that  propomtio 
were  not  adopted,  it  is  dear  that  in  this  case,  as 
have  already  pointed  out,  there  is  a  new  sucoei 
sibn,  and  therefore  tiie  case  is  not  within  section  1 
The  appeal  musty  therefore,  be  dismissed. 

Lopes,  L.  J. — A  great  many  questiona  of  oonsids 
able  difficulty  have  been  discussed  in  this 
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i  gnat  many  of  them  are  absolutely  mmeoessary  for 
the  deifinninatioii  of  this  case,  and  aboat  them  I  pro- 
pose to  ny  nothing.    There  was  a  family  settlement 
in  the  Wolverton  family  in  1888,  and  there  are  two 
diOMS  in  that  settlement  which  are  material.    They 
rdateto  an  annuity  of  £15,000.      It  is  said  a^;ainBt 
the  down  that  there  is  only  one  annuity.     It  is  said 
CO  the  other  side  that  there  are  two  annuities.    In 
mj  opimon  dause  2  of  the  settlement  deals  with  an 
nuniHy  granted  out  of  the  estate  of  the  co-heiresses, 
lod  elaoM  1  deals  with  another  annuity  granted  out 
of  the  life  estate  of  the  widow.     Those  are  two  dis- 
iiDct  annuities  arising  out  of  different  funds,  arising 
ttdifferent  times,  and  limited  in  favour  of  different 
penoDi.    If  that  is  so,  there  must  be  a  succession 
vitlun  section  3.      It  is  said,  howerer,  section  15 
ippGM.    Section  15  only  applies  if  the  alienation  is 
ooe  not  conferring  a  new  succession.     Now,  I  agree 
ffidi  the  Master  of  the  Bolls  that  a  new  succession 
has  been  created  here  within  section  2,  and  it  seems 
deartitat  section  15  can  have  no  application  to  this 
CMe.   That  section  appears  to  me  to  have  for  its 
dbjeet  the  protection  of  the  Crown  for  the  purpose  of 
pitting  it  m  the  same  position  where  alienation  has 
takaa  place  as  it  would  have  occupied  if  there  had 
heen  noidienation. 

Now  the  only  other  sections  which  have  been  dis- 
eaaed  are  sections  17  and  18.  It  is  admitted  that 
lection  18  can  have  no  application  unless  this  case  can 
be  brought  within  section  15.  I  have  already  said 
ftat,  in  my  oninion,  it  cannot  be  brought  withm  sec- 
tioa  15,  and  uerefore  there  is  an  end  to  section  18. 
Aen  as  to  seotioin  17,  it  seems  to  me  impossible  to 
vntaDd  that  a  family  arrangement  such  as  this  can 
be  hrapght  within  that  section.  The  most  material 
wd  is  '*  contract,''  and  I  do  not  think  that  this 
MSB  can  be  brought    within    the    words    of  that 


SlOBT,  L.J. — I  am  of  the  same  opinion.  With 
nptd  to  the  question  of  there  being  a  continuing 
VBoity  I  do  not  think  it  is  necessary  to  add  anything. 
IWe  nerter  was  anything  more  unlike  one  continuing 
nraitj  than  this.  As  to  section  17,  I  consider  that 
ften  is  nothing  like  a  oontract  for  payment  of  money 
flriBOQej'a  worth  on  the  death  of  we  Dowager  Lady 
VobvtoD.  The  real  question  is  whether  the  case 
noMa  within  section  15  or  not.  Now,  in  the  first 
phee,  I  adopt  the  decision  of  Sir  George  Jessel  in 
/•  re  Cof^per  and  AlUn's  Cmtrady  25  W.  E.  301,  4 
CL  D.  802,  at  p.  824,  with  reference  to  the  con- 
Meiion  of  the  word  "alienation"  with  the  words 
**  aot  oooferring  a  new  succession."  I  find  that  I  am 
mfotttd  in  that  view  by  Lord  Wensleydale,  who  has 
Ml  cited  as  an  authority  upon  a  different  point, 
»  Bnufhro^  v.  AUomey-Oentraly  and  I  think  I 
M  i%iit  in  saying  that  it  is  a  view  which  has  been 
admted  over  and  over  Agsiu*  And  I  adopt  it  as  part 
:  ^t£e  raaaoning  upon  which  I  found  my  judgment 
'  iffe.  Section  15  deals  with  a  case  in  which  the 
'  tfiamtiaa  does  not  confer  a  new  succession  within 
■Blion  2»  as  it  was  foreseen  that,  if  that  were  not 
pQvided  for,  the  Grown  might  lose  duty  to  which  it 
■  cirtiiled.  That  seems  to  me  to  be  the  reasoning  of 
fctin,  B.,  in  AUamey^OenercU  v.  Cecil,  and  I  do  not 
iMkov  it  can  be  controverted.  Section  15  is  only  to 
■Rily  iriien  section  2  of  its  own  force  would  not 
Jffiy.  Fatting  aside  section  15  for  the  moment, 
Kbi  section  2  apply  ?  Putting  the  question  in  tliat 
iam  I  do  not  anppose  anyone  would  argue  that  it 
^Bot.  Here  are  certain  co-heiresses  who,  in  the 
**ttlB  which  have  happened,  may  be  treated  as  the 
'vaos  snbject  to  the  life  interest  of  the  Dowager 
Uy  WclveftoD.  That  bein^  so,  they  create  for  the 
*-**^ — im  amniity  which  is  vested  in  the  present 


Lord  Wolverton.  He  takes  it  from  them  by  virtue 
of  a  settlement,  and  he  comes  plainly  within  the  lan- 
guage of  section  2 ;  and  that,  it  seems  to  me,  is  suffi- 
cient to  enable  us  to  say  that  the  case  cannot  come 
within  section  15. 

Now  it  seems  to  me  that  **  alienation  "  in  section  15 
cannot  be  treated  in  its  most  general  sense.  If  one 
can  find  one  instance  of  alienation  which  would 
not  create  a  new  succession  then  section  15  would  be 
satisfied.  One  case  was  pointed  out — ^namely,  where 
the  whole  property  is  sold  out  and  out;  then, 
although  there  is  a  transfer  of  a  reversion  which  will 
oidy  come  into  possession  on  the  death  of  a  living 
person,  the  purchase  does  not  fall  within  the  Act. 
That  is  a  case  which  wOl  satisfy  the  word  "  alien- 
ation."   There  may  be  other  dispositions. 

I  have  given  the  grounds  which  appear  to  me  to 
be  satisfactory  for  the  determination  of  this  case. 
But  I  go  further,  and  sav  that  I  am  inclined  to  think 
that  Martin,  B.,  was  right  in  the  next  step  which  he 
took — namely,  in  disting^hing  '*  alienation  "  from 
family  settlement.  I  do  not  uiink  the  word  alien- 
ation was  ever  intended  to  include  such  a  family 
arrangement  as  this.  Every  family  settlement  must 
contain  some  elements  of  alienation,  but  I  am  not 
satisfied,  though  I  do  not  rely  entirely  upon  it,  that 
Martin,  B.,  was  at  all  wron^  when  he  said  that  the 
section  was  looking  to  an  ahenation  out  and  out.  I 
am  aware  of  the  dictum  of  Lord  Wensleydale  in  a 
different  direction,  still  I  am  not  satisfied,  if  ever  the 
case  comes  up  for  decision,  that  Martin,  B.,  was  not 
right  in  that.  I  principally  rely  upon  this  being  a 
succession  within  section  2,  a  succession — ^that  is, 
from  the  co-heiresses  to  Lord  Wolverton — ^which  had 
no  existence  antecedently  to  the  family  settlement. 
It  is  therefore  a  new  succession,  and  that  is  enough 
to  decide  this  case. 

Appeal  di8mi$9ed. 

Solicitor  for  the  Grown,  Solicitor  of  Inland 
Revenue, 

Solicitors  for  the  defendant,  WaierhovM,  Winter- 
hotham,  Harrison,  Jb  Harper. 


From  Chambers.    \ 
(Lord  Bsher,  M.R.,  [  Jan.  15. 

and  Lopes,  L.J.)    J 
In  re  An  Arbitration  bbtween  Spillers  &  Baxxr 
(Limited)  and  H.  Leetham  &  Sons,  (a.) 

Arbitration — Practice— Special  case— Power  of  court  to 
order-^Question  of  law — No  decision  hy  arbitrator- 
Arbitration  Act,  1889  (52  df  53  Vict.  c.  49),  «.  19. 

T?ie  court  or  a  judge  has  power  under  section  19  of 
the  Arbitration  Act,  1889,  to  order  an  arbitrator  to  state 
a  case  for  the  opinion  of  the  court  on  questions  of  law 
submitted  to  the  arbitrator  by  one  of  the  parties  to  the 
arbitration,  although  the  arbitrator  has  not  given  any 
decision  on  the  question  of  law,  and  has  not  indicated 
what  his  decision  will  be. 

Appeal  of  H.  Leetham  &  Sons  from  an  order  made 
by  GolUns,  J.,  in  chambers. 

It  appeared  from  the  affidavits  which  had  been 
filed  that  the  parties  had  entered  into  a  oontract  for 
the  purchase  and  sale  of  a  cargo  of  bran.  The 
contract  provided  that  in  the  event  of  any  dispute 
arising  under  it  it  riionld  be  settled  according  to  the 

('/.)  Beported  by  F.  O.  Bobinson,  Esq.,  Barrister- 
at-Law. 
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rules  of  the  Hull  Com  Trade  Aasooiation.  These 
rules  provided  that  disputes  should  be  referred  to  two 
arbitrators,  one  to  be  appointed  by  eaoh  party,  and  in 
the  event  of  difiPerenoe  between  the  arbitrators  they 
were  to  appoint  an  umpire.  The  rules  further 
provided  that  either  party  had  a  right  to  appeal  to 
the  executive  oommittee  of  the  association.  The 
oommitiee  were  bound  to  affirm  the  award  unless 
two-thirda  of  the  members  of  the  oommittee  were  of 
opinion  tiiat  the  award  should  be  reversed. 

Dilutes  arose  under  the  contract  which  were 
referred  to  two  arbitrators,  who  appointed  an  umpire. 
The  umpire  made  his  award  and  tnere  was  an  appeal 
to  the  executive  oommittee.  The  facts  of  the  case 
were  gone  into  by  the  committee,  and  on  the  facts 
certain  submissions  of  law  were  made  to  the  commit- 
tee by  tiie  respondents.  The  committee  had  not 
given  any  decision  upon  the  points  of  law  nor  had 
any  intimation  been  eiven  as  to  what  the  decision 
would  be.  The  respondents  then  applied  at  chambers 
for  an  order  directing  the  oommittee  to  state  a  case 
for  the  opinion  of  the  court  on  the  questions  of  law 
which  hcui  been  submitted.  The  master  made  the 
order  asked  for  and  the  judge  affirmed  the  order. 

The  Arbitration  Act,  1889,  s.  19,  enacts  that :  **  Any 
referee,  arbitrator,  or  umpire  may  at  any  stage  of  the 
proceedings  under  a  reference,  and  shall  if  so 
directed  by  the  court  or  a  judge,  state  in  the  form  of 
a  special  case  for  the  opinion  of  the  court  any 
question  of  law  arising  in  the  course  of  the  reference." 

Montague  Lushy  for  the  appellants. — This  applica- 
tion for  a  special  case  is  premature,  for  untu  the 
decision  of  the  arbitrators  is  given  on  the  questions 
of  law  it  is  impossible  to  say  whether  the  decision 
may  not  be  in  favour  of  the  applicants. 

Me  referred  to  In  re  An  Arbitration  between  Oray, 
Laurier,  &  Co,  and  Boustead  &  Co.,  8  Times  L.  B. 
703. 

R,  M.  Bray,  for  the  respondents. — Questions  of 
law  have  arisen  in  this  case,  and  therefore,  although 
the  arbitrator  has  not  yet  given  his  decision,  the  case 
comes  within  section  19  of  the  Act  and  a  special  case 
may  be  ordered.  Otherwise  an  arbitrator  need  only 
refuse  to  give  a  decision  on  the  legal  points  raised 
in  order  to  defeat  the  operation  of  the  Act. 

A,  Neileon,  for  the  executive  oommittee. 

Lord  EsHER,  M.B. — The  affidavits  in  this  case  are 
somewhat  conflicting,  but  it  appears  that  all  the  facts 
in  dispute  were  before  the  executive  oommittee,  and 
that  tne  points  of  law  were  taken  before  the  com- 
mittee. The  committee  did  not  say  which  way  they 
would  decide  those  points,  nor  did  they  give  any 
indication  as  to  what  their  ultimate  decision  would 
be. 

It  IS  said  that  under  these  droumstances  the  judge 
in  diambers  had  no  jurisdiction  to  order  the  com- 
mittee to  state  a  case  in  which  the  points  of  law  could 
be  raised  for  decision  by  the  court.  If  that  is  so, 
arbitrators  can  always  prevent  any  case  being  stated 
on  any  point  of  law  which  may  palpably  arise  on  the 
facts  of  a  case.  The  remarks  of  Lord  Halsbury  in 
Tahemaole  Permattent  Building  Society  v.  Knight,  41 
W.  B.  207,  [1892]  A.  0.  298,  have  a  bearing  upon 
this  question,  although  in  that  case  it  was  not  neces- 
sary to  decide  the  question  now  before  us.  We  there- 
fore have  now  to  decide  the  question.  lu  my  opinion 
it  is  not  a  condition  precedent  to  an  application  for  an 
order  directing  an  arbitrator  to  state  a  case  that  the 
arbitrator  sh^  have  given  his  decision  upon  the 
point  raised,  or  shall  nave  given  an  indication  of 
what  his  decision  will  be. 

Therefore,  upon  the  facts  in  this  case  the  judge  had 
jurisdiction  to  make  the  order  appealed  from,  and  I 


cannot  see  anything  wrong  in  the  way  in  which  he 
exercdsed  his  discretion. 

It  has  been  stated  that  this  executive  oommittae 
intend  to  make  rules  with  the  object  of  preventing 
anyone  who  appears  before  them  from  implying  to  a 
judge  to  order  a  case  to  be  stated.  As  to  that  I  have 
only  to  say  that  the  courts  will  pay  no  attention 
to  any  such  rules,  and  will  treat  them  as  absolutely 
futile. 

LoFBS,  L.  J. — ^Thie  question  in  this  case  is  as  to  the 
power  of  a  judge  to  order  an  arbitrator  to  state  a 
special  case  on  a  point  of  law  when  no  opinion  has 
been  expressed  by  the  arbitrator  adverse  to  the  party 
applying  for  the  special  case.  All  the  f aoti  appear  to 
have  been  brought  before  the  executive  oommittee  on 
which  the  question  of  law  arose,  and  then  the  qusi- 
tion  of  law  also  was  raised.  If  an  arbitrator,  by 
declining  to  give  any  opinion  on  points  of  law  which 
are  taken  before  him,  can  prevent  anv  application  for 
an  order  to  him  to  state  a  case,  it  would  reader  section 
19  of  the  Arbitration  Act,  1889,  useless.  A  party 
would  be  absolutely  precluded  from  raising  a  question 
of  law  which  the  Legislature  intended  that  the  party 
should  have  an  opportunity  of  raising. 

I  am  of  opinion  that  there  was  power  to  make  the 
order  appefded  from,  and  the  judge  in  chamben 
rightiy  exerdsed  his  discretion  in  making  the  order. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Pritchard  A  Sons,  for 
Jackson  &  CMrdl,  HulL 

Solicitors  for  the  executive  committee,  J.  A  A,  A. 
TiUeard. 

Solicitors  for  the  respondents.  Cheater  A  Co,,  for 
Holden,  Son,  A  Hodgson,  Hull. 


Prom  Q.  B.  Div.  ) 

( Lord  Esher,  M.B. ,  and  Lopes  [  Dee.  15. 

and  Bigby,  L.JJ.)  ) 

Chioaoo   Bailwat  TsaioNAL   Blbyatob   Co.  v. 
O01CMI88IONEB8  OF  Inland  BisyBsrus.  (a.) 

Inland  revenue — Stamp  duty — Marketable  security— 
Bond  of  foreign  company  —  Security  **  issued,^* 
**  offered  for  stAacription,**  or  **(tssigned  or  trans- 
ferred "  in  United  Kingdom—Stamp  Act^  1891  (54  A 
do  Vict,  c,  39),  s,  82,  sub-section  1  (b). 

An  arrangement  for  reconstructing  an  English  com- 
panif  and  transferring  its  business,  property,  and  Ua- 
biliiies  to  a  new  company  formed  in  America  provided 
that  the  debefUure-holders  of  the  old  company  shouid 
receive  in  lieu  of  tfieir  debentures  bmids  iaeued  by  the 
new  company.  The  holders  in  London  of  a  debenture  of 
the  old  company  lodged  it  with  the  Loiuion  cigent  of  the 
new  company,  who  sent  it  to  the  officials  of  t?ie  new  com- 
pany in  Chicago,  and  such  officiats  presented  it  there  to  a 
trustee  for  the  debenture-holders  and  received  in  eocchangs 
from  him  a  bond  which  they  sent  to  their  agent  in 
London,  by  whom  it  was  given  in  London  to  the  owners 
in  exchange  for  their  debenture. 

Held,  that  this  bofid  did  not  come  within  section  82» 
sub-stction  1  (b),  of  the  Stamp  Act,  1891,  as  honing 
been  eitlitr  **  issued,*^  "  offered  for  subscription,"  or 
**  assigned  or  transferred**  in  the  United  Kingdom. 

Judgment  of  the  Qaeen*s  Bench  Division  (PoUock, 
B.,  and  Bruce,  J.},  ante,  p.  138,  affirmed. 

Appeal  from  the  judgment  of  a  divisional  oouit 
(Pollock,  B.,  and  Bruce,  J.)  on  a  speoial  case  statafl 

(a,)  Beported  by  F.  G.  Bucker,  Esq.,  Banister- 
at-Law. 
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bj  the  OonnniBBionen  of   Inland   Bevenne    under 
Beetkm  13  of  the  Stamp  Act,  1891,  atOe,  p.  138. 

The  mstrmnent  upon  which  l^e  Oommissioners 
were  required  to  express  their  opinion  was  a  bond 
for  SOOools.  under  the  seal  of  the  Chicago  Bailway 
Tenninal  Elevator  Co. 

Hie  question  was  whether  the  bond  was  either 
"issued  in  the  United  Kinffdom"  or  "  offered  for 
nbeoz^ytion  and  given  or  ddivered  to  a  subscriber  in 
the  Vsited  Kingdom,"  or  '*  assigned,  transferred,  or 
in  nj  manner  negotiated  in  the  United  Kingdom," 
10  ts  to  be  chargeable  with  stamp  duty  as  a 
nsrketable  security  under  section  82  of  the  Stamp 
M  1891. 

13ie  ciicamBtanceB  under  which  the  bond  was  issued 
mfoDy  set  out  anUf  p.  139. 

Hie  GomniiBsioners  were  of  opinion  that  the  bond 
wasiBBQed  in  the  United  Kngdom,  and  that  it  was, 
thsrafore,  charseable  with  duly  under  section  82,  and 
thej  assessed  tne  duty  at  lis. ;  but  they  stated  a  case 
toeoable  the  company,  who  were  dissatisfied  with 
tte  nssnnsinent,  to  aopeaL 

The  Qoeen'a  Bendi  Division  were  of  opinion  that 
fte  bond  was  neither  issued  nor  offered  for  subscrip- 
tion nor  assigned  in  the  United  Kingdom,  and  they 
leoording^y  held  that  it  was  not  chargeable  with 

nUap  duty* 

The  Oommissioners  appealed. 

Sir  B.  B.  Finlay,  S.G.,  and  Danckwerts,  for  the 
sppeDsots. 

OoAai,  Q.a,  and  T.  T.  Faine,  for  the  respondents. 

Lord  BsHEB,  M.B.— This  seems  to  me  to  be  a  per- 
fcetiydear  case,  and  I  have  no  doubt  that  the  judg- 
osDt  of  the  Divisional  Court  is  right.  The  question 
nsohes  itself  into  one  of  fact,  and  in  mv  opinion  the 
bdi  stated  in  the  case  show  that  this  bond  was  not 
nmed  in  the  United  Kingdom,  but  that  it  was  issued 
ia  America.  [Kejtbgr  was  it  offered  for  subscription 
Lupine  United  Kingdom^  Thejprovisions 
lotapi" 


ap  Act  therefore  do  not  s^ply .    The  apx>eal 
mn  oe  oiamiaaed. 

Lam  and  Bioby,  UJ,,  concurred. 

I        Apptal  diafmi9ud. 

Solicitor  for  the  appellants»  The  Solicitor  of  Inland 


SoBdton  far  the  respondents,  Paines,    Blyth,   & 


Iftigl  Court  of  Swtitt. 


Gksa.Div.  ) 
Chitty,J.  J 


Dec.  16,17;  Jan.  13. 


List  v.  Thabp.  (a.) 

^dnpolU — Building — Party  structure  notice — Adjoin- 
tnj  owner — Possession  of  premises  under  building 
ogretmeni — London  Building  Acty  1894  (57  A  58 
yitt  c  ccxfft.),  «.  90,  «.  5,  sub-sections  29,  32. 

Th€defe$kdanty  who  was  oumer  of  premises  in  London, 
^^sinng  to  do  certain  work  upon  a  wall  dividing  his 
ffemises  from  the  adjoining  premises,  duly  served  C.  0. 
•i<4  the  notice  required  by  section  90  o/  the  London 
^tSdiMg  Act^  1894,  to  he  served  by  a*'  building  owner  " 
>¥••  (ke  *•  cuijoining  owner,^^  but  omitted  to  give  any 
SMC&  matice  to  the  plaintiffs  who  at  the  time  the  notice 

(MEsported  by  J.  F.  Walet,  Esq.,  Barrister-at« 
Law. 


was  served  on  G.  0,  was  in  possession  of  the  adjoining 
premises  under  a  building  agreement  with  C,  O,  for  a 
lease  to  the  plaintiff  for  a  long  term  of  years.  By  such 
agreement  the  grant  of  the  lease  was  made  conditional 
upon  the  production  of  a  surveyor's  certijkate,  and 
it  was  stipulated  that  nothing  in  the  agreement 
should  be  construed  into  a  demise  at  law  of  the 
premises.  At  the  time  the  defendant  commenced  work 
the  plaintiff  had  erected  the  buildings,  and  was  in  posses- 
sion thereof  under  a  lease  granted  pursuant  to  the  agree' 
ment  On  motion  to  continue,  until  trial  of  the  action, 
an  injunction  obtained  by  the  plaintiff  ex  parte  to 
restrain  the  defendant  from  proceeding  with  the  work  to 
the  wall. 

Held,  that,  inasmuch  as  the  plaintiff  was  in  possession 
of  the  adjoining  premises  under  the  agreement  **  otherwise 
than  as  a  tenant  from  year  to  year  or  far  any  less 
term,  or  as  a  tenant  at  will,"  and  was  therefore  owner 
unthin  the  meaning  of  sub-section  29  of  section  5  of  the 
Act,  the  defendant  was  not  entitled  to  exercise  any  rights 
under  the  Act,  assuming  him  to  have  any,  in  respect  of 
the  wall  in  question  unthout  having  served  on  the  plain- 
liff  a  notice  under  section  90  of  the  Act ;  tliat  the  plain- 
tiff^s  rights  in  this  respect  had  not  become  merged  in  the 
lease  im  the  granting  of  the  lease  pursuant  to  the  agree- 
ment;  and,  consequently,  that  tne  injunction  must  he 
continued. 

Motion. 

By  an  agreement  made  the  12th  of  December, 
1894,  Sir  CSharles  Oppenheimer  agreed  to  demise  cer- 
tain property  in  St.  James's- place,  held  by  him  under 
the  Commissioners  for  Woods  and  Forests,  to  the 
plaintiff  for  a  long  term  of  years,  at  a  rent  of  £550, 
after  Michaelmas,  1895,  and  the  plaintiff  agreed 
within  a  specified  time  to  erect  buildings  on  the  land 
at  the  expense  of  not  less  than  £100,000.  The  agree- 
ment made  the  production  of  a  certificate  signed  by  tiie 
Commissioners'  architect  and  surveyor,  a  concUtion 
precedent  to  the  granting  of  the  lease.  It  provided 
also  (dause  6)  m&t  the  plaintiff  should  forthwith 
upon  the  signing  of  the  agreement  be  entitied  to 
possession  of  the  land,  and  reserved  (dause  7)  to  the 
surveyor,  and  all  the  officers  and  workmen  of  the 
surveyor  and  of  Sir  C.  Oppenheimer  acting  under  the 
authority  of  the  surveyor,  a  right  to  enter  upon  the 
land  at  all  times  during  the  erection  of  the  bmidings 
for  the  purposes  of  examining  the  buildings  and  other- 
wise as  therein  mentioned.  It  also  stipulated  (clause 
18)  that  nothing  in  the  agreement  should  be  construed 
**  into  a  demise  at  law  "  of  the  premises,  so  as  to 
vest  any  estate  in  the  plaintiff,  but  that  he  should 
only  have  a  right  to  enter  upon  the  premises  for  the 
pnrpose  of  performing  the  agreement. 

Pursuant  to  the  agreement  the  plaintiff  entered 
upon  the  land  and  proceeded  to  erect  the  buildings. 

The  defendant,  wno  was  the  adjoining  owner,  being 
desirous  of  executing  certain  works  upon  a  certain  wi£ 
(about  which  there  was  a  controversy  whether  it  was 
a  party  wall  or  a  party  fence  wall),  gave  in  February, 
1896,  the  necessary  notices  under  the  London  Buila- 
ing  Act,  1894,  to  Sir  C.  Oppenheimer,  but  omitted  to 
give  any  way  to  the  plaintiff. 

At  tiiat  time  the  plaintiff  had  nearly  completed  the 
buildings,  but  had  not  obtained  the  lease,  which  was 
granted  to  the  plaintiff  in  August,  1896. 

Shortly  afterwards,  the  defendant  having  com- 
menced work,  the  above  action  was  brought  for 
an  injunction,  and  an  ex  parte  ii>junctiou  obtained 
by  the  plaintiff  restraining  the  defendant,  as  building 
owner  under  the  Act,  from  interfering  with  the  wall. 
The  present  motion  was  to  continue  the  injunction 
until  the  trial. 

By  the  London  Building  Act,  1894,  s.  90,  a  building 
owner  is  (except  with  the  consent  of  the  adjoining 
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owner)  in  effect  prohibited  from  exerdsing  any  of  his 
rights  under  the  Act  in  respect  of  a  party  structure 
without  first  serving  on  the  adjoining  owner  the 
prescribed  notice. 

By  section  5,  sub-section  81,  building  owner 
means  such  one  of  the  owners  of  adjoining  land  as  is 
desirous  of  building,  and  by  sub-section  32  adjoining 
owner  means  the  owner  or  one  of  the  owners  of 
land  or  buildings  adjoining  those  of  the  building 
owner. 

The  meaning  of  the  term  owner  in  the  Act  is  ex- 
plained in  the  judgment. 

The  nature  of  the  party  structure  in  this  case 
was  fully  argued,  but  the  decision  turned  on  the 
siogle  point  whether  the  plaintiff  was  entitled  to 
notice,  and  that  point  only  is  dealt  with  in  this 
report. 

Byrne,  Q.C.,  and  B.  Cunningham  Glen,  for  the 
plaintiff. — ^Notice  ought  to  have  been  served  on  the 
plaintiff  under  the  London  Building  Act,  1894,  ss. 
90,  5,  sub-sections  29,  32.  The  defendant  was 
building  owner,  section  5,  sub-section  31,  and  was 
bound  before  exercising  rights  in  relation  to  a  party 
structure  under  section  88,  to  serve  the  prescribed 
notice  on  the  adjoinina;  owner.  When  the  notice  was 
served  on  Oppenheimer  the  plaintiff  was  in  possession 
under  the  buuding  agreement,  and  he  was  therefore 
the  person  who  ought  to  have  been  served  as 
adjoining  owner:  section  5,  sub-section  29.  This 
view  is  supported  by  Caudwell  v.  Ilaiisonj  20  W.  R. 
202,  L.  B.  7  Q.  B.  55,  decided  oa  the  Metropolitan 
Building  Act,  1855.  [Chitty,  J.,  referred  to  Walsh 
V.  Lonsdale,  31  W.  B.  109,  21  Ch.  D.  9.] 

Levett,  Q.C,  and  Christopher  James,  for  the  defen- 
dant.— ^The  plaintiff  was  in  possession  merely  for  the 
purpose  of  erecting  the  buildings,  and  that  was  not 
sufficient  to  make  him  owner  within  the  meaning  of 
section  5,  sub-section  29.  Moreover,  the  plaintiff's 
lease  was  granted  before  the  defendant  actually 
began  to  work,  and  the  plaintiff  could  not  stand  in  a 
better  position  than  his  lessor,  to  whom  the  prescribed 
notice  had  been  duly  given.  [Chitty,  J.,  referred 
to  Beddington  v.  AUee,  35  W.  B.  799,  35  Ch.  D.  317.] 

Byrne,    Q.C,  in  reply,  cited  Fillingham  v.  Wood, 


39  W.  B.  282.  [1891]  1  Ch.  51. 


Cur,  adv.  vuH, 


Jan.  13.  —  Chitty,  L.J ,  delivered  a  reserved 
judgment.  After  stating  the  facts  as  above,  his 
lordship  said:  The  question  is  whether  the  defen- 
dant was  bound  before  commencing  the  work  on  the 
wall  in  controversy  to  give  notice  to  the  plaintiff 
under  the  London  Building  Act,  1894. 

This  question  turns  on  section  5  (29)  of  that  Act, 
which  enacts  that,  unless  the  context  otherwise 
requires,  the  exprepsion  ''owner"  shall  apply  to 
everv  person  in  possession  or  receipt  either  of  the 
whole  or  of  any  part  of  the  rents  or  profits  of  any 
land  or  tenement,  or  in  the  occupation  of  any  land  or 
tenement  otherwise  than  as  a  tenant  from  year  or 
year  or  for  any  less  term,  or  as  a  tenant  at  wUl. 

Now,  regard  being  had  to  the  statutory  definition 
of  the  expression  owner,  the  first  inquiry  is  whether 
the  plaintiff  was  in  February,  1896,  in  possession  of 
the  land.  It  appears  to  me  that  the  only  answer  must 
be  that  he  was.  The  6th  clause  of  the  agreement  was 
precise;  he  was  entitled  to  the  possession,  and 
liaving^  entered  upon  the  land  he  was  lawfully  in 
possession  accordingly.  The  reservation  in  clause  7 
of  a  right  of  entry  for  the  surveyor  and  others  during 
the  erection  of  the  buildings  shows  that  the  term 
''possession*'  is  used  in  dause  6  in  its  ordinary 
sense  ;  the  power  is  reserved  as  against  the  plaintiff's 


possession.  It  was  argued  that  he  was  in  pcssesnon 
only  for  the  purpose  of  erecting  the  buildings,  and 
consequentiy  that,  as  his  right  to  possession  was  thus 
limited,  he  was  not  in  possession  within  the  meaning 
of  the  definition  in  the  Act.  But  I  cannot  aooept  this 
argument.  A  man  is  not  the  less  in  possesnon 
because  as  between  himself  and  the  person  from 
whom  he  receives  it  he  is  under  a  contractual  obliga- 
tion to  use  the  property  for  some  particular  purpose, 
as,  for  instance,  where  he  is  under  a  covenaut  to  use 
a  house  for  the  purpose  of  a  private  dwelling-kouM 
only. 

The  next  inquiries  are  whether  he  was  in  the  ooon- 
pation  of  the  property  as  tenant  from  year  to  year,  or 
for  any  less  twm,  or  as  tenant  at  will.  Here,  agam, 
the  agreement  itself  supplies  the  answer.  Nothing  in 
the  agreement  was  to  be  construed  into  a  demise  at 
law  or  to  vest  any  estate  in  the  plaintiff.  Conse- 
quentiy he  was  not  tenant  from  year  to  year,  or  for 
any  less  term.  The  provision  in  the  18th  dause,  that 
he  was  only  to  have  the  right  of  entry  for  the  punKMS 
of  performing  the  agreement,  I  have  already  dealt 
with  inddentally.  It  cannot,  in  my  opinion,  be  made 
use  of  for  the  purpose  of  cutting  down  the  right  to  the 
possession  which  v^as  previously  conferred  by  express 
terms.  After  his  entry  on  the  land  he  was  in  posses- 
sion as  between  himself  and  Sir  C.  Oppenheimer, 
althouffh  he  was  bound  by  the  contract  as  to  the  user 
of  the  land.  As  against  strangers  he  had  all  the  ordi- 
nary rights  and  remedies  inddental  to  possession. 

It  was  further  argpied  for  the  defendant  that,  inas- 
much as  the  plaintiff  had  taken  his  lease  before  the 
work  on  the  wall  was  actually  begun,  and  as  the 
prescribed  notices  had  been  given  by  the  defendant  to 
Sir  C.  Oppenhdmer,  the  maintiff  was  in  no  better 
position  than  the  latter,  and  accordingly  was  not  in  a 
position  to  insist  upon  the  notices  bdng  given  to  him- 
self .    The  substance  of  this  argument  was  that  the 
plaintiff's  rights  had  become  merged  in  the  lease.    In 
my  opinion  this  argument  is  not  sound.     As  between 
himsdf  and  the  defendant  I  think  that,  notwithstand- 
ing the  lease,  the  plaintiff  is  entitied  to  refer  his  title 
back  to  the  agreement  under  which  he  had  poflsessioo 
at  the  time,  and  that  the  question  between  him  and 
the  defendant  is  not  affected    by  any  doctrine  of 
merger.    I  see  no  reason  for  questioning  the  oondn- 
sion  I  arrived  at  in  Beddington  v.  Atlee,     The  plain- 
tiff, in  February,  1896,  had,  by  virtue  of  the  building 
agreement,  an  equitable  interest  of  great  value  in  the 
land  and  the  buildings  which  he  had  then  erected. 
Such  being  my  opinion,  it  becomes  unneoessary  to 
dedde  at  the  present  stage  of  the  proceedings  anj 
question  as  to  the  character  of  the  wall,  whether  it 
was  a  party  wall  or  a  fence  wall  in  the  'vrhole  or  in 
part. 

Injunction  continued,  hut  without  prejudice  to  tkB 
defendant's  rights,  if  any,  under  the  Metrop€ditan  Build- 
ing  Acts,  the  hearing  of  the  motion  to  he  treated  as  tk§t 
trial  if  the  parties  should  so  agree, 

Solldtor  for  the  plaintiff,  W.  H.  Southern. 
Solidtors  for  the  defendant,  Stibhard^  Oxbeon,  <fr  C^ 


Chan.  Div.  \  t^       rv 

North,  J.   ;  ^«-  ^< 

2n  re  McBillBDO. 
Penfield  v.  MoMubdo.  (a.) 

SdUciior — Costs —  Taxtxtion — Interest — Adtninieiratii 

(a.)  Beported  by  B.  Sillbm,   Esq.,  Barrister-ai* 
Law. 


Td-XLV.        [F«b.i8.i»r.]       THE  WEEKLY  REPORTER. 


246 


High  Goubt. 


Ik  bs  MgMubdo. — Iir  be  Pomxbot  ahb  TAinrEB.(SoiJGiTOBs). 


HlQH  Ck>T7BT. 


odm—OtMral  Order  under  SolicUora*  Bemuneration 
Ad,  1881,  r.  7. 

Tk**penon  liable**  and  an  whom  demand  for  pay- 
matofaUUof  eoeta  due/rom  a  deceased  client  iatohe 
made  it  the  Uffol  pereonal  representative.  Where,  there- 
Jm,  a  InU  of  costs  due  from  the  deceased  had  been 
idhmd  by  direction  of  the  chief  cUrk  to  a  creditor 
iamfthe  conduct  of  an  action  in  which  the  estate  of 
lb  dinted  teas  leing  administered, 

Hdd,  thoi  there  had  been  no  demand  on  tlhe  person 
UMewUhin  the  meaning  of  rule  T  of  the  General  Order 
mkrike  Bolicitors*  Bemuneration  Act,  1881,  so  as  to 
wt^iketdlieitors  to  interest  under  that  rule. 

Motion. 

'Das  was  a  motion  that  BoUoiton  might  be  allowed 
JDtowt  an  their  bill  of  ooets.  The  solicitors  had 
done  mk  for  the  testator  and  were  solicitors  to  the 
OMotnz,  the  defendant  in  the  action.  The  adminis- 
(ntion  (ffder  was  made  on  the  25th  of  July,  1889. 
Tbe  estate  was  insolvent ,  and  in  the  oonrse  of  the 
fnoeedings,  the  question  having  axisen  to  whom  the 
nliaton  should  deliyer  their  bill  of  costs  in  respect 
of  liodi  they  daimed  a  lien  on  a  fund  in  court,  the 
cUef  dstk,  with  the  consent  of  all  parties,  dix^oted 
ftan  to  ddiver  it  to  the  solicitor  of  a  creditor  who 
^  Hw  coodiict  of  the  uroceedings.  The  bill  was  so 
dalirand,  the  chief  dork  allowed  the  lien  daimed  by 
fte  nliflbon  and  the  bill  was  taxed.  The  solidtors 
^ned  interest  at  4  per  cent,  from  a  month  after  the 
vfifvy  of  the  bill  and  their  contention  was  based  on 
nk  T  of  the  General  Order  made  under  the  Solidtors' 
Act,  1881,  which  says  (inter  alia)  *<  a 
may  charge  interest  ...  on  his  dis- 
nts  and  costs  •  .  .  from  the  expiration 
d  one  jDooth  from  demand  by  the  dient.  And  in 
CMS  when  the  same  are  payable  by  an  infant  or  out 
ol  a  fond  not  presently  available,  sudi  demand  may 
oenade  on  the  parent  or  guardian  or  the  trustee  or 
otWimonlialde?' 

He  judge  in  chambers  had  refused  the  daim  for 
■temt  and  the  present  motion  was  to  rescind  the 
Wmads  in  chambers  and  to  have  an  order  made 
■wvi^g  the  interest  daimed. 

B^^ftn  Eady,  Q,C.,  and  Eustace  Smith  for  the 
■otioB.-.I)divery  of  a  bill  of  costs  is  a  demand  for 
WMit:  Blair  v.  Cordner,  36  W.  E.  64,  19  Q.  B.  D. 
*1^  The  person  liable  to  pay  here  is  the  person 
■vn^  the  oondnot  of  the  proceedings. 

^Birfiwdfc,  for  the  creditor  having  the  conduct  of  the 
fwwwdiMs. — ^The   present  case  is  not   witiun  the 
^Mdtibemle. 
W^r,  Q.C.,  in  reply. 

HoixH,  J. — ^In  respect  of  interest  the  solidtors  are 

^^^tter  off  than  other  creditors ;   the  only  way  in 

nkk  they  can  set  it  is  under  rule  7  of  the  (General 

wr  Bude  nn&r  the  Solidtors'  Bemuneration  Act. 

^^fjtnnci  persons  entitled  to  special  favours  or  to 

^l^ebned  over  ordinary  creditors,  but  they  are  en- 

« to  what  the  law  gives  them.     The  question  is, 

^fts  soKatoCT  come  within  the  meaning  of  that 

y^?-^  they  do  they  get  a  benefit  above  their  fellow 

'"fitoQ.    [Beads  the  rule.]    In  the  present  case  tiie 

yor  was  liable;    but  the  person  liable  for  the 

■b  of  the  testator  is  the  executor  if  there  are  assets. 

Iitii  the  meaning,  in  my  opinion,  of  words  in  the 

■>  **  or  other  person  liable  '^;  and  where  the  assets 

_^  idflot  the  "person  liable"  within  the  rule  is 

*!>  the  ezeeator  even  though  there  be  an  adminis- 

■te  sot.     In  my  view,  therefore,  the  executrix 

^ftspenonlialilehere.    If  their  demand  had  been 

■dioii  the  ezectttrix  their  denuind  would  have  been 

'  oa  the  '*  person  liable,"  bat  the  bill  of  costs 


was  not  delivered  to  her.  The  direction  by  the  chief 
derk  was  a  mere  direction  and  nothing  more,  assented 
to  by  all.  In  my  opinion  the  solidtors  are  not 
entitled  to  interest  because  their  bill  was  not  delivered 
to  the  person  liable  and  the  delivery  was  not  made  in 
such  a  way  as  to  amount  to  demand  on  the  person 
liable. 

Solidtors,  ffurford  &  Taylor  ;  E.  F.  B.  Harston. 


^^}\]  Deo.  17  ;J«..  13. 19. 

In  re  Pombboy  aitd  Tabnbb  {Solicitors),     (a.) 

Solicitor — Costs — Taooation  afUfr  hiU  delivered  more 
than  twelve  months — Agency  cha/rges — Disbursements 
—Complete  bill. 

The  charges  of  the  London  agent  of  a  country  solicitor, 
as  between  the  country  solicitor  and  his  client,  are  taxable 
items,  and  should  not  be  treated  as  disbursements  in  the 
country  solicitor's  biU  of  costs. 

A  biU  of  costs  which  fails  to  set  forth  the  details  of 
such  agency  charges  is  not  a  complete  bill  so  cu  to  pre- 
dude  taxation  more  than  twelve  months  after  delivery. 

This  was  a  summons  by  a  dient  for  taxation  of  his 
solidtor's  bill  of  costs. 

The  facts  were  as  follows : — 

The  applicant,  as  the  le^gal  personal  representative 
of  a  Mr.  Sampson,  who  died  in  1887,  employed  Mr. 
Pomeroy ,  one  of  the  two  solidtors  whose  names  appear 
in  the  titie  of  the  proceedings,  in  winding  up  his 
testator's  estate. 

In  1891  Mr.  Pomeroy  took  Mr.  Tanner  into  partner- 
ship, and  the  judge  was  of  opinion  that  from  that 
date  the  applicant  must  be  taken  to  have  retained 
and  employed  both  of  them. 

In  1894,  the  executorship  affairs  having  been 
wound  up,  the  applicant  asked  for  a  bill  of  costs; 
and  in  January,  1895,  Messrs.  Pomeroy  &  Tanner 
delivered  a  bill  for  £283  lis.  8d..  commencing  on  the 
dlst  of  May.  1892.  The  last  item  in  this  bill  was 
as  follows:  ''Paid  agent's  charges  (induding  dis- 
bursements, counsd's  fees,  court  duurges,  &c.)  in  the 
aute  and  subsequent  action  against  Mrs.  Mann 
Miss  F.  A.  Sampson  and  the  compromise  thereof, 
£64  5s.  8d." 

On  the  same  date  a  cash  account  was  also  delivered 
in  respect  of  other  business  between  the  applicant  and 
the  res^ndents. 

A  prior  bill  for  work  done  beforo  the  81st  of  May, 
1892,  by  Mr.  Pomeroy  alone  was  not  induded. 

Subse^uentiy,  on  Messrs.  Pomeroy  &  Tanner 
threatemng  to  sue  for  the  balance  on  the  bill  and  the 
cash  account  delivered  at  the  same  time,  the  appli- 
cant demanded  delivery  of  a  bill  and  cash  account 
for  the  work  done  by  Mr.  Pomeroy  alone  from  the 
beginning  of  the  transaction. 

On  the  1st  of  April,  1896,  Mr.  Pomeroy  delivered 
certain  other  bills,  induding  a  bill  of  chaige  of  his 
London  agent,  whidi  gave  particulars  of  the  lump 
item  contained  in  the  bill  delivered  in  Januarjr, 
1895.  He  also  delivered  two  cash  accounts — one  m 
respect  of  transactions  between  himself  alone  and  the 
applicant,  and  the  other  between  the  respondents  and 
the  applicant. 

An  application  was  made  for  taxation  of  the  InlLs 
delivered  in  April,  1896,  with  the  exception  of  that 
which  induded  the  agency  charges. 

A  special   application,   however,  was  made  with 

(a.)  Beported  by  J.  I.  SxiBLmo,  Bsq.,  Barrister-at- 
Law 
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referenoe  to  the  bill  deUvered  in  January,  1895,  and 
the  London  agent's  bill. 

G.  ffastingSy  Q.Cy  and^.  Ford^  for  the  applicant. — 
This  application  is  resisted  on  the  ground  that  the 
bill  sought  to  be  taxed  was  delivered  more  thui 
twelve  months  ago.  The  rule  is  that  if  a  bill  has 
been  deliyer^  more  than  twelve  months  special  cir- 
cnmstances  must  be  made  out  to  justify  taxation.  A 
judge  has  a  discretion  to  order  a  bill  to  be  taxed  if  it 
contains  items  unusually  loige  or  charges  requiring 
explanation  or  gross  blunders,  and  it  is  not  necessary 
to  make  out  overcharge  amounting  to  fraud :  In  re 
N(yrman,  34  W.  B.  313,  16  Q.  B.  D.  673.  Here  this 
lump  item  of  £54  5s.  8d.  is  a  charge  requiring^  explana- 
tion which  would  justify  the  court  in  ordermg  taxa- 
tion. 

Buckley,  Q,G.,  and  H.  Terrell,  for  the  respondents. 
-^The  bill  of  January,  1895,  is  a  complete  bill,  and 
more  than  one  year  has  elapsed  since  its  delivery. 
The  item  for  the  agent's  charges  is  a  disbursement, 
and  the  bill  is  complete  even  though  the  particulars 
are  not  set  out.  To  justify  taxation  at  this  time  it  is 
necessflury  to  show  items  amounting  to  fraud.  There 
is  nothing  of  the  kind  here.  The  court  is  being  asked 
to  take  on  itself  the  duties  of  a  taxing-master. 

hChraham  Hastings,  Q,C. — ^T  he  bills  are  continuous, 
deing  one  matter.  A  solicitor  cannot  sue  when  he  has 
Sone  only  half  the  work:  In  re  Nelson,  Son,  A  Hastings, 
3  W.  B.  645,  30  Ch.  D.  1.  A  solicitor  cannot  put 
himself  in  a  better  position  as  asainst  his  client  by 
taking  in  a  j^rtner.  [Stibling,  J.,  referred  to  HaU  & 
Barker,  26  W.  B.  501,  9  Ch.  D.  538.]  If  the  agent's 
bill  is  a  disbursement,  the  onlv  right  the  dient  would 
have  against  the  agent  would  be  under  the  general 
jurisdiction:  Ex  parte  Edwards,  7  Q.  B.  D.  155,  29 
W.  B.  Dig.  288.  I  submit  that  a  dear  case  has  been 
made  out  that  this  bill  should  be  taxed. 

Jan.  19.— SnBLnra,  J.,  stated  the  facts  as  above, 
and  continued :  The  case  has  been  argued  on  the  footing 
that  the  bill  had  been  delivered  more  than  twelve 
months,  and  that  accordingly  it  would  be  necessary 
to  make  out  special  circumstances  to  justify  taxation. 
But  the  question  has  been  raised,  whether  the  bill  of 
January,  1895,  was  a  complete  bill,  so  as  to  exclude 
the  right  to  tax  in  the  absence  of  niedal  circum- 
stances. That  depends  on  the  view  to  be  taken  of  the 
last  item  in  that  bill.  [His  lordship  read  the  item  for 
the  London  agent's  diaiges,  and  continued :]  That,  of 
course,  is  what  I  may  caJl  a  lump  item,  and  it  is  a  sub- 
stantial item  amounting  to  between  one-fifth  or  one- 
sixth  of  the  whole.  It  is  contended  that  these  agent's 
charges  are  merely  disbursements,  and  that  it  wasamis* 
take  to  indude  them  in  the  bill  of  costs  at  all,  but  that 
there  was  no  necessity  for  delivering  a  detailed  state- 
ment of  them.  On  the  other  hand,  it  was  said  that 
the  agent's  charges  ought  to  be  induded  in  the  bill 
of  costs  in  detail. 

The  question  is  which  of  these  two  contentions  is 
right.  Let  us  first  look  at  it  as  a  matter  of  prindple. 
It  is  well  settled  that  as  between  the  dient  and  the 
London  agent  of  a  country  soHdtor  there  is  no  privity 
at  all.  The  relationship  of  solidtor  and  client  does 
not  exist  between  the  dient  and  the  London  agent. 
What  is  done  by  the  London  agent  is  part  of  the 
work  done  for  the  dient  by  the  counti^  solidtor. 
What  the  country  solidtor  does,  he  does  or  may  do 
personally  or  by  clerks  employed  by  him  in  the 
coimtry ;  or,  if  necessary — and  the  necessity  occurred 
in  this  case — ^by  his  London  agent ;  but  as  between 
the  dient  and  the  country  solidtor  the  whole  work  is 
done  by  the  country  solicitor.  It  follows,  therefore, 
that  these  items  are  not  disbursements,  but  are  items 
taxable  in  the  strictest  sense  between  the  dient  and 


the  country  solidtor,  just  as  mudi  as  items  for  work 
done  by  tiiie  country  solidtor  personally  or  by  his 
derks  in  the  coantry.  That,  I  take  it,  is  the  view 
according  to  strict  law.  But  it  has  been  suggested  in 
the  course  of  the  argument  that  the  practioe  was  the 
otiier  way,  and  that  these  items  were  usually  treated 
as  disbursements  in  the  bUls  of  costs.  I  have  thought 
it  right  to  make  inquiry  of  the  taxing-masters  what 
the  practioe  as  a  matter  of  fact  was.  The  taxing- 
masters  considered  the  question  at  a  meeting  at  whidi 
all  were  present  but  one,  and  th^  have  informed  me 
that  they  were  unanimonslv  of  opinion  that,  as  a 
matter  of  practice,  this  item  of  £64  58. 8d.  was  wrongly 
charged  as  a  disbursement,  and  that  the  items  should 
appear  in  detail,  and  that  it  was  proper  and  regnlar 
to  indude  them  in  the  lull  of  costs,  and  that  the 
country  solidtor  should  incorporate  them  in  one  and 
the  same  bill.  It  appears  therefore  that  both  upou 
strict  law  and  as  regards  practice  this  item  cannot 
be  treated  as  a  disbursement,  but  the  details  of  snoh 
item  ouffht  to  be  induded  in  the  lull  of  costs  ddivered. 
I  am  of  opinion  therefore,  this  being  a  substantial 
item,  that  the  whole  bill  on  whidi  the  soUoitors  rely 
was  not  ddivered  more  than  twdve  months  before 
the  application  to  tax  was  made,  and  that  aoooidingly 
an  oraer  for  taxation  must  go. 

As  regards  the  costs  it  seems  to  me  the  proper 
course  would  be  that  the  costs  of  this  adjonmment 
into  court  must  be  the  applicants  in  any  e¥enty  and 
that  the  other  costs  mustaixide  the  result  of  the  tazar 
tion. 

SoUdtors,  J.  J.  Harlow,  for  H.  King^  Bristd; 
Carth€W  A  Wheeler. 


KekeWichrJ. }  ^^^  ^^ 

Blttmbbbq  v.  The  Life  Intebxsts  aitd  Revxb- 

SIOKABY  SBOUBITIBS   Ck>BP0BATI0N  (LXMITED).  (o.) 

Mortgage — Tender — Gheque—AuihorUy  of  mortgagees 
solicitor — Payment  wnder  protest, 

A  mortgagee's  solicitor  is  not  authorized  to  accept  a 
cheque  in  payment  of  the  debt  due  in  respect  of  the  niori-' 
gage  unless  he  is  expressly  empowered  to  do  ao.  The 
tender,  therefore,  of  a  cJieque  to  a  mortgagee's  solicitor 
not  having  sttch  express  authority  is  not  a  good  fender 
even  though  he  consent  to  accept  the  cheque. 

Motion  by  the  plaintiflFs,  Ed^  James  Blnmberg, 
Oedl  Percy  Blumberg,  and  Vivian  Horace  Blumbenr, 
to  restrain  the  defendants  and  their  agent,  W.  fi. 
Mulling,  from  selling  or  dealing  with  the  mortgaged 

Sroperty  mentioned  in  an  inaentnre  of  mortgage 
ated  the  10th  of  July,  1896,  and  made  between  the 
plaintifBg  of  the  on;e  part  and  the  defendant  oorporft- 
of  the  other  part,  and  from  transferring  or  otherwiss 
dealing  with  the  said  mortgage  seourities  until  aftac 
the  trial  of  the  action. 

The  mortgaged  property  consisted  of  the  plaintiffii* 
reversionary  interests  expectant  upon  the  death  ol 
their  mother  in  certain  l^gades  ana  policies. 

The  mortgage  deed  provided  that  the  mortgagees^ 
power  t)f  sale  should  become  exerdseable  immediately^ 
upon  default  in  payment  of  any  prindpal,  interest,  or 
other  moneys  at  the  time  thereby  appointed  fod 
payment  of  the  same. 

The  mortgagors  made  default  in  payment,  and  on 
the  12th  of  October  the  corporation  sezVed  them  witt 
notice  that  unless  the  money  was  repaid  the  secuxitiel 


(a.)  Beported  by  B.  J.  A.  MoBBlsoN,  Bsq.,  Bar- 
rister-at-Law 
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would  be  sold  on  the  5th  of  Kovember.  On  the  morning 
of  that  day  the  plaintifFs'  Bolioitor  attended  by 
^)pouitment  at  the  office  of  the  mortgagees'  solidtcxr 
rar  the  purpose  of  paying  in  ca^  the  amount  of 
priDdpal,  intereet,  and  coSfcs  due  on  the  mortgage, 
ind  he  toidered  saoh  amomit  in  cash.  A  further 
mm,  howerer,  in  respect  of  auctioneer's  costs,  &c., 
WW  denumded  on  behalf  of  the  corporation  by  their 
loBflitoi'i  managing  derk,  who  was  condaotmg  the 


The  [rfaiTitiffs*  solidtor  offered  to  get  cash  for  the 
pijiiMat  of  the  further  sum,  but  the  derk  said  he 
iwdd  be  salasfied  with  the  solidtor's  cheque  and 
would  aooept  it  on  the  understanding  that  payment 
Aonld  not  be  made  under  protest,  as  he  was  anxious 
to  have  the  matter  finally  settled. 

The  daintifib'  solicitor  drew  the  dieque  and 
toidena  it  and  the  cash  under  protest  in  payment  of 
Ae  total  amount  daimed  by  tiie  mortgagees. 
The  olerk  thereupon  refused  to  accept  the  tender 
heeiiiie  it  was  made  under  protest,  and  his  refusal 
waintifled  and  adopted  by  the  mortgagees'  solidtor 


On  tilie  aHemoon  of  the  same  day  the  moi  ^ 
nid  tbdr  security,  and  the  purchaser  was  sui 
qmfly  added  as  a  defendant  in  this  action. 

Warnnghn,  Q.C.,  and  Frniik  EvanSt  for  llie 
pltinlilb.— Tender  ought  no  doubt  to  be  made  in 
oMh,  but  it  18  open  to  the  person  who  reodwes  the 
tadar  to  waiwe  the  nature  of  the  tender.  In  this 
MR  the  objection  was  not  to  the  nature  of  the 
tndcr,  but  to  ihe  manner  in  which  it  was  made — ^wis., 
■Bder  protest.  The  ofajeetion  to  the  nature  of  the 
fader  therefore  araat  be  taken  to  have  been  waived, 
ad  oooseqiMBtiy  the  cheque  was  a  good  tender: 
^«Mi  T.  JHhur^  8  Dowl.,  p.  442 ;  PolgloM  ▼.  OUver^ 
l<k. 4  J.,  p.  16 ;  and  Chitty  on  Ck)ntracts,  lOth  ed.i 
V'  W.  Payment  under  protest  is  a  good  payment : 
^hmmood  t.  Suidiffe,  40  W.  B.  214,  [1892],  1  Ch.  1  ; 
^  taidar»  therefore,  was  a  good  tender. 

feattgw,  Q.C,  and  Bibton^  for  the  corporation.— 
The  adidtor  had  power  only  to  reodyeoasn,  and  not 
t9  ttkb  a  cheque  instead  of  cash.  The  defendant  cor- 
FBilaon  is  not  diMotitled  to  rdy  on  the  fact  that  the 
fader  was  not  good  because  its  agent  exceeded  his 
alhurity  in  waiwing  the  objection  to  the  cheque. 

iimard  Ford,  for  the  purchaser. 

Wmringionf  Q.C,  in  reply. — ^An  attorney  has  power 
foaoeept  a  tender  {Kirion  ▼.  BraUkwaOe,  1  M.  &  W. 
AOX  ad  in  tiie  ordinary  course  of  business  he  has 
power  to  aooept  a  cheque. 

XuiwiUH,  J« — In  this  case  a  tender  of  a  certain 
Uad  was  made  to  the  solidtor  of  the  mortgagees ;  it 
va  a  tender  consisting  partly  of  cash  and  partly  of 
a  ^eqoe.  The  question  to  be  dedded  is,  Was  this 
r  good  ?  If  the  tender  had  been  made  to  the 
pds  tbemsdwes— the  mortgagees — I  do  not  doubt 
t  ic  would  hawe  been  a  fooa  tender.  I  think,  on 
the  endenoe,  that  the  solicitor  was  willing  to  accept 
fta  cheque,  but  In  an  unhappy  moment  he  refused  to 
aeepi  payment  nnder  protest  Assuming,  therefore, 
thsi  he  wae  avthoriaed  to  recdwe  the  money  and 
Acm,  flien  I  do  not  doubt  that  there  was  a  good 
taoar.  Bat  there  is  this  nord  question :  Assuming 
fte  sdidtofr  to  be  authorized  to  recdwe  cash  in  pay- 
ftai,  is  he  aleo  authorized  to  recdve  a  dieque  ^^di 
k  aot  a  legal  tender  f  Counsd  for  the  plaintifb  urged 
ftithe  eonld  do  so,  if  such  acceptance  would  be  in 
(b  ordiBaiy  conduct  of  business ;  he  could  not  accept 
a  fledge  or  seciuity,  but  as  money  was  ordinarily 
|ad  by  dirqne  he  could  hawe  accepted  a  dieque  in 
'^  '    Aee.     Now,  I  think  that  this  would  be 

,  of  the  soUdtor's  authority  which  might 


prowe  wery  mischiewous.  The  mere  fact  of  accepting- 
a  cheque  x>as8es  judgment  on  the  solvency  of  the  person 
giving  the  cheque.  In  this  case  the  mortgagees* 
solidtor  thought  that  this  dieque  was  good,  but  it 
might  have  turned  out  that  the  cheque  was  worthless, 
and  then  would  there  have  been  a  good  tender  as 
agamst  the  reverdonary  sodety  ?  Certainly  not. 
Had  he  accepted  the  cheque  he  would  have  done  so 
at  his  own  risk.  The  mortgagee's  solidtor  had  no 
authority  to  take  the  cheque,  and  therefore  I  hold 
that  there  was  not  a  suffident  tender,  and  on  this 
ground  I  am  of  opinion  that  the  injunction  should  not 
be  granted. 

Solidtor  for  the  plaintifEsi,  Brabm/i  BameU, 

Solidtor  for  the  corporation,  H.  StatUey-Jonea. 

Solidtors  for  the  purohaaer,  Surman  db  Quekdt, 


aB^Diw.  \  Tim   18 

(Wri^tand  Bruce,  JJ.)  j  ^^'  ^^' 

Bbg.  v.  Jtjstiobs  of  Loimoir.  (a.) 

Pi0or  law — Bating — Valuation  liat — Notice  of  objedion 
— Aaaewmtnt  committee — Appeal — Union  Aaaeeemeni 
Oommittees  Act,  1862  (25  df  26  Viet.  c.  103),  m.  18, 19 
-^Valuaiion  (Metropolia)  Act,  1869  (32  ik  33  Vict.  c. 
67),  M.  11,  32. 

The  Union  Aseessment  Committees  Act,  1862,  a.  18, 
provides  thai  any  person  who  may  feel  himself  aggrieved 
by  the  valuation  list  of  any  parish  may  give  to  the 
Assessment  Committee  a  notice  in  writing  of  his  ohfec^ 
tion,  and  by  section  19  the  Assessment  Committee  shall 
not  hear  any  objection  unless  notice  of  the  objection  has 
been  given  aforesaid.  The  Valuation  {Metropolis)  Act, 
1869,  a.  32,  gives  a  right  of  appeal  to  quarter  sessions 
from  any  decision  of  the  Assessment  Committee  on  an 
objection  made  before  them. 

Held,  that  the  Assessment  Committee  had  no  power  to 
entertain  any  objection  unless  notice  thereof  in  writing 
was  given  ;  and  that  an  appeal  to  quarter  sessions  orUy  lay 
from  a  decision  of  the  Assessment  Committee  on  an  oh- 
fection,  notice  of  which  liad  been  given  in  the  prescribed 
manner  to  the  committee, 

Bule  nisi  for  a  mandamus  to  the  justices  of  London 
in  q^uarter  sesdons  to  hear  and  determine  an  appeal 
against  a  deddon  of  the  Assessment  Committee. 

The  East  London  Waterworks  Co.  gave  notice  in 
writing  to  the  Assessment  Committee  ch  an  objection 
against  the  rateable  value  at  whidi  their  premises 
had  been  assessed  in  the  valuation  list.  The  Assess- 
ment Committee  disallowed  the  objection.  The  water 
company  appealed  to  quarter  sessions,  and  their 
notice  of  appeal  contained  objections,  not  only  to  the 
rateable  value,  but  also  to  the  gross  value,  at  which 
the  premises  had  been  assessed. 

The  justices  in  quarter  sesdons  declined  to  permit 
the  question  of  the  gross  value  to  be  gone  into,  on 
the  ground  that  in  the  notice  of  objection  to  the 
Assessment  Committee  the  gross  value  had  not  been 
objected  to.  The  company  did  not  proceed  with  the 
appeal  so  far  as  it  rdated  to  the  rateable  value,  but 
obtained  this  rule  nisi. 

Affidavits  had  been  filed  in  support  of  the  rule, 
alleging  Uiat,  as  a  matter  of  fact,  although  there 
had  oe^  no  formal  objection  to  the  gross  value  in 
the  notice  to  the  Assessment  Committee,  the  question 
of  gross  value  had  been  conndered  by  the  Assess- 
ment Committee.  This  was  not  admitted  to  be  so  by 
the  Assessment  Committee. 

(a.)  Beported  by  F.  O.  BoBOfsoN,  Bsq.,  Banister- 
at-Law. 
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Bbq.  v.  Jubticbs  of  London. 

High  CJoubt. 

The  Union  AsBeflsment  Committees  Act,  1862,  s. 
11:  *'Any  •  .  .  person  who  may  feel  himself 
agffrieyed  by  the  Talnation  list  of  any  parish  within 
saon  nnion,  or  any  person  who  may  feel  Mmself 
aggrieved  by  any  valnation  list  on  ue  ground  of 
mmumess  or  inoorreotness  in  the  valnation  of  any 
hereditament  included  therein  .  .  .  may  .  .  . 
give  to  the  oommittee  and  to  the  overseers  a  notice  in 
wiitinff  of  his  objection  specifying  the  grounds 
thereof    •    .    ." 

Section  19  provides  that  *' .  .  .  where  a  meet- 
ing is  holden  for  hearing  objections  to  the  valuation 
list  of  any  parish,  the  oommittee  shall  not  hear  any 
objection  to  such  valuation  list  unless  such  notice  as 
aforesaid  of  such  objections  have  been  given  to  the 
oommittee  and  the  overseers    •    .     ." 

The  Taluation  (Metropolis)  Act,  1869  (with  which 
the  Union  Assessment  Committees  Act,  1862,  is 
incorporated),  s.  11,  enacts  that  *'  objections  may  be 
made  before  tiiie  Assessment  Committee  by  any  person 
authorized  by  this  Act  and  the  Acts  incorporated 
herewith  to  object  who  feels  himself  aggrieved  by 
reason  of  the  unfairness  or  incorrectness  of  the  valua- 
tion of  any  hereditament,  or  by  reason  of  the  insertion 
or  incorrectness  of  any  matter  in  the  valuation  list, 
or  by  reason  of  the  omission  of  any  matter  there- 
from .  .  •  The  notice  of  objection  shall  specifv 
the  correction  which  the  objector  desires  to  be  nlade." 

Section  32:  "Any  ratepayer  .  .  .  who  may 
feel  aggrieved  by  any  decision  of  the  Assessment 
Committee  on  an  objection  made  before  them  to 
which  he  was  a  party  .  •  .  may  appeal  against 
such  decision  to  tne  assessment  sessions. 

The  Local  (Government  Act,  1888,  s.  42  (10),  enacts 
that  the  quarter  sessions  for  the  coimty  of  London 
shall  be  substituted  for  the  general  assessment  ses- 
sions under  the  Valuation  (Metropolis)  Act,  1869. 

W.  (7.  Ryde  [Balfoufr  Browne,  Q.O.,  with  him)  for 
the  Assessment  Committee,  showed  cause  against  the 
rule^ — First,  mandamus  is  not  the  proper  remedy  in 
this  case.  The  waterworks  company  should  have 
proceeded  with  their  appeal  so  far  as  it  related  to  the 
rateable  value,  and  should  then  have  asked  for  a  case 
to  be  stated.  But,  secondly,  the  quarter  sessions 
were  right  in  refusing  to  hear  the  appeal  as  to  the 
cross  value.  Section  18  of  the  Act  of  1862  provides 
n>r  the  giving  of  the  notice  of  objection,  and  by 
section  19  the  Assessment  Committee  shall  not  hear 
any  objection  unless  notice  of  it  has  been  given. 
Then,  section  11  of  the  Valuation  (Metropolis)  Act, 
1869,  provides  what  objections  may  be  taken,  and 
requires  the  notice  to  specify  wnat  correction  is 
desired.  Bj  section  32  the  appeal  to  the  quarter  ses- 
sions only  hes  from  a  decision  of  the  committee  on  an 
objection  made  before  them.  The  words  "  shall  not 
hear  "  in  section  19  of  the  Act  of  1862  are  imperative, 
and  the  Assessment  Committee  had  no  jurismction  to 
hear  ai^  objections  to  the  gross  value  which  was  not 
referred  to  in  the  notice  of  objection.  As  a  matter 
of  fact  the  proceedinffs  before  the  committee  did 
only  relate  to  the  rateable  value. 

Orippa,  Q.O.,  and  Bamu  {LitOer,  Q.O.,  with  them), 
for  the  Waterworks  Co.  in  support  of  the  rule. — The 
provisions  of  section  19  of  the  Act  of  1862  merely 
relate  to  matters  of  practice  and  procedure.  The 
Assessment  Committee  have  power  to  waive  any 
question  of  insufficiency  of  notice,  and  there  was 
such  a  waiver,  and  the  committee  dealt  with  both 
the  gross  and  the  rateaUe  value:  Coatea  v.  Park 
GaU  Iron  Co.,  18  W.  B.  928,  L.  B.  5  C.  P.  634. 

Wright,  J, — ^Tbe  question  in  this  case  arises  pri- 
marily under  section  32  of  the  Valuation  (Metropolis) 
Act,  1869,  which  says  that   a   ratepayer   who   is 


aggrieved  by  a  decision  of  the  Assessment  Committee 
on  an  objection  made  before  them  may  appeal  to  the 
assessment  sessions.  Since  the  Local  Government  Act, 
1888,  the  appeal  lies  to  the  quarter  sessions.  In  the 
present  case  there  was  an  appeal  to  quarter  sessioiiB, 
purporting  to  be  an  appeal  against  a  decision  of  th^ 
Assessment  Committee  on  both  the  gross  and  the 
rateable  valuation  of  the  company's  premises.  We 
have,  therefore,  to  decide  whether  there  was  a  deci- 
sion by  the  Assessment  Committee  on  the  gross  value. 
The  notice  of  objection  specified  only  an  objection  to 
the  rateable  value.  The  effect  of  the  notice  depends 
partiy  on  the  Union  Assessment  Committees  Act, 
1862,  and  partiv  on  the  Valuation  (Metropolis)  Act, 
1869,  with  whicii  the  former  Act  is  to  be  read  as  one. 
Section  18  of  the  Act  of  1862  provides  for  the  notice 
of  objection  to  be  given ;  and  section  19  sa^  that  the 
committee  "  shall  not  hear  anv  objection  unless 
notice  has  been  given  as  provided."  These  provisions 
are  amended  by  the  Act  of  1869,  section  11  of  which 
says  what  objections  may  be  taken,  and  further,  that 
the  notice  shall  specify  what  corrections  it  is  desired 
should  be  made.  Primd  facie  that  is  enough  to  dis- 
pose of  the  case,  because  the  notice  of  objection  did 
not  refer  to  the  gross  value,  and  therefore  the  com- 
mittee were,  by  reason  of  section  19  of  the  Act  of 
1862,  confined  to  hearing  objections  to  the  rateable 
value,  and  the  appeal  to  quarter  sessions  by  aection 
32  of  the  Act  of  1869  only  lies  from  a  decision  of  the 
committee  on  an  objection  taken  before  them. 

But  then  it  is  said  that  the  Assessment  Committee 
had  power  to  waive  any  irregularity  or  insufficiency 
in  the  notice  of  objection,  and  that  there  was  such  a 
waiver  in  this  case,  and  that  the  Assessment  Gonunit- 
tee  entertained  and  decided  an  objection  to  the  gross 
value.    I  am  not  satisfied  that  they  did  entertain  any 
objection  to  the  gross  value ;  but  even  if  the  Assess- 
ment committee  had  purported  to  do  so,  I  think  it 
would  have  been  beyond  their  powers.    I  do  not 
tlunk  the  Assessment  Committee  have  power  to  give 
a  decision  on  any  point  unless  notice  of  objection  lias 
been  given  in  the  manner  provided  in  the  sections 
referred  to.    The  case  of  Coatea  v.  Park  Oaie  Iron 
Co,  does  not    cover  this  case,  for  there  there  was 
merely  a  direction  to  the   parties  that  sonoiething 
should  be  done  before  an  appeal  from  a  county  oomt 
could  be  heard ;  but  in  this  case  the  statute  expressly 
provides  that  the  court  itself — ^that  is,  the  Aaaeesment 
Committee — shall  not  hear  an  objection  unless   the 
conditions  precedent  have  been  complied  with. 

For  tiiese  reasons  this  rule  niai  must,  in  my  opinion, 
be  discharged. 

Bbuob,  J. — I  am  of  the  same  opinion.  I  ana  not 
satisfied  that  the  Assessment  Committee  decided  the 
question  of  gross  value.  I  think  that  the  '*objeo- 
tion  '*  referred  to  in  section  32  of  the  Act  of  1869 
refers  to  an  objection  taken  before  the  comznittee  in 
the  formal  manner  provided  by  the  statutes,  and,  in 
my  opinion,  there  cannot  be  an  appeal  on  a  qnestion 
which  was  not  formally  before  the  AssessuKent  Cknn- 
mittee. 

Etde  discharged. 

Solicitors  for  the  Assessment  Committee,  Sttme, 
Morris,  A  Stone. 

Solicitors  for  the  Waterworks  Co.,  Birchcun  <fe  Co, 
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High  Goitbt. 


BBO.  V,  SKALLBCAir. 


High  Coxt&t. 


Aug.  1,  1896 ; 
Nov.  7. 


C.  C.  B. 

(LndBnssell  of  Killowen,  C.J., 
Fdlock,  B.,  and  Hawkins, 
Gnntham,  and  Lawranoe,  JJ.) 

BBa.  V,  Smallman.  (a.) 

OrimMoi  law  —  Embezzlement  —  AaeistatU  overseer  — 
Bimd  parish — Form  of  indictment — Local  Govern^ 
mad  Ad,  1894  (56  df  57  Vict,  c  73),  a.  6  (1),  (2)  (o) ; 
1.6(1);  #.81  (3). 

NctunthUanding  that  under  the  Local  Oovemment 
Ad,  1884,  an  aeeietant  overseer  in  a  rural  parish  is 
swoiMl  by  the  parish  council  he  is  the  servant  of  the 
iMHanAs  of  the  parish,  and  not  of  the  parish  council  ; 
nd  m  on  indictment  for  embezzling  the  moneys  collected 
hjfkim/romthe  ratepayers  he  is  weU  described  as  the 
ttnant  of  the  inhdbitanis,  and  the  moneys  embezzled  are 
fishUy  aUeged  to  have  been  received  by  him  on  account  of 
mk  ixAabitantB,  his  employers, 

Omb  stated  by  Hawkins,  J. 

Theprifloner  was  tried  at  the  Herefordshire  Assizes 

m  July,  1886,  upon  an  indictment  oontaining  three 

connti,  each  of  which  alleged  that  on  a  certain  date 

(xo  i>aoember,  1895,  or  January,  1896)  the  prisoner, 

'*t]m  being  in  the  employment  as  servant  of  the 

nbilitaiiis  of  the  parish  of  Upton  Bishop  did  then, 

vtifat  he  was  so  employed  as  aforesaid,  receive  and 

tib  into  his  pooseanon  oertain  money,"  therein  men- 

^>oiied,  *<for  and  in  the  name  and  on  the  account 

^tfae  said  inhabitants  of  the  said  parish  of  Upton 

fiihop,  his  employers,  and  the   said  money  then 

wnkntly  and  feloniously  did  embezzle,"  &c. 

Ibe  jury  found  the  prisoner  g^ty  on  each  ooimt. 

hi  tiM  course  of  the  trial  the  question  of  law  arose 

vteher  the  piJscHQer  was  rightly  described  in  the 

in^ctBient  as  "  beinff  in  the  employment  as  servant 

of  the  inhabitants  of  the  parish  of  Upton  Bishop," 

aid  II  having  "  whilst  he  was  so  employed  "  received 

■  their  name  and  on  their  account  the  moneys  alleged 

to  Ittre  been  embezzled. 

1^  prisoner  was  duly  nominated,  elected,  and 
Wnted  assistant  overseer  for  the  parish  of  Upton 
|w)p  under  59  Geo.  3,  c  12,  s.  7,  in  Deoeniber, 

Oithe  16th  of  April,  1895,  he  was  also  appointed 
lotbt offioe  and  to  the  office  of  derk  to  the  parish 
jgwil  by  the  parish  council  for  tke  parish  of  Upton 
"■hop  under  section  5  of  the  Local  Government 
M 1891  (56  &  57  Vict  c- 73). 
.  Beitiier  of  the  appointments  above  mentioned  was 
■im  lefolced,  and  he  continued  to  hold  his  offices 
gfl  the  30th  of  January,  1896,  when  he  was  dis- 
aaad  from  them.  The  embezzlements  were  each 
1  alter  the  month  of  April,  1895,  and  heiore 


Be  was  never  ^ypcinted  by  the  guardians  of  the 
^  Union,  within  which  the  parish  of  Upton  Bishop 
^ttvpriaed,  either  as  collector  of  poor  rates  or  as 
—Mtontoverwer  of  the  parish,  nor  could  he  have  been 
•appointed  after  56  &  57  Yict  c.  73,  ss.  3,  81  (6). 

fe  tiie  prisoner  it  was  contended  that  he  was 
J^Q^riy  described  in  the  indictment  as  the  servant  of 
■taJhititants  for  the  reason  that,  by  virtue  of  the 
jUHRd  Govenunent  Act^  1891,  he  was  the  servant  of 

tts  cnaetmente  bearing  on  the  case  are  referred  to 
■  ftsaigumente  and  judgments. 

>og  the  proeocfntion  Beg,  v.  Coy^enter,  14  W.  B.  733, 
LH.  1  C.  C.  B.  29,  was  relied  on. 

Btvkins,  J.,  reserved  the  question  for  the  con- 
'    I  of  the  court. 


(^)  Bepoiied  by  T.  B.  Colqtthoitn  Dux,  Bsq., 
fiairister-at-Law. 


If  the  objection  taken  by  the  prisoner's  counsel 
was  a  valid  one  the  conviction  was  to  be  quashed, 
otherwise  not. 

Oranstoun,  for  the  prisoner. — Before  the  Local 
Government  Act,  1894,  came  into  operation  an  assist- 
ant overseer  was  appointed  either  oy  the  guardians 
under  7  &  8  Vict.  c.  101,  s.  61,  or  by  the  justices  on 
the  nomination  of  the  vestry  of  the  parish  under  59 
Geo.  3,  c.  12,  8.  7.  By  the  Local  Government  Act, 
1894,  a  new  corporate  body,  the  parish  council,  was 
created  to  represent  the  inhabitants  of  a  rural  parish, 
and  to  that  body  was  transferred,  by  section  5  (1), 
the  power  of  appointing  and  revoking  the  appoint- 
ment of  an  asostant  overseer,  and  by  sections  5  (2) 
(c)  and  6  (1)  the  powers  and  duties  of  the  vestry  and 
the  1^^  interest  in  parish  property.  The  result  is 
that  the  prisoner  is  the  servant  or  the  parish  council, 
and  not  of  the  inhabitants  of  the  parish.  It  is 
expressly  provided  by  section  81  (3)  that  an  assistant 
overseer  existing  when  the  Act  came  into  operation 
should,  miless  api>ointed  by  the  guardians,  become  an 
officer  of  the  parish  counoiL  This  provision  applied 
to  the  prisoner,  who  was  an  existing  assistant  over- 
seer, and  he  has  also  since  been  re-appointed  by  the 
parish  council.  He  was  their  officer  and  servant,  and 
the  indictment  was  wrong. 

Macmorran,  Q,0.  {Owynne  James  with  him),  for 
theprosecution.—- Before  the  Local  Government  Act, 
1894,  it  is  dear  that  an  assistant  overseer  appointed 
on  the  nomination  of  the  vestry  was  correctiy  de- 
scribed in  an  indictment  for  embezzlement  as  the 
servant  of  the  uo^bitants  of  the  parish:  Beg.  v. 
Sampson,  1  Cox  C.  0.  355;  Beg.  v.  Watts,  7  A.  &  B. 
461,  469;  Points  v.  AUwood,  6  0.  B.  38,  49 ;  B^.  v. 
Carpenter.  The  Local  Government  Act,  1894,  has 
made  no  difference  in  this  respect.  The  duties  of  the 
assistant  overseer  are  the  same  as  before ;  he  is  bound 
to  obev  the  overseers  as  before;  he  has  to  account  to 
them  for  the  money  he  receives,  and  not  to  the  parish 
council.  The  only  difference  is  that  in  rural  paiishee 
he  is  now  appointed  by  the  parish  council,  and  in 
small  parishes  where  there  is  no  parish  council,  by 
the  parish  meeting;  but  that  council  or  meeting 
represent  the  inhabitants,  and  the  assistant  overseer 
remains  the  servant  of  the  inhabitants.  The  moneys 
collected  by  the  assistant  overseer  belong  to  the 
overseers  as  trustees  for  the  inhabitants;  tiieyhave 
not  become  vested  in  the  parish  council  by  virtue  of 
section  5  (2)  (c)  or  section  6  (1)  (c)  (iii.)  of  the  Act  of 
1894.  The  word  '*  property  "  in  those  clauses  cannot 
include  moneys  arising  from  the  rates,  for  the  parish 
council  has  nothing  to  do  with  the  levying  of  the 
poor  rate.  The  overseers  do  not  account  to  the  pari^ 
council,  and  the  parish  council  obtain  money  for  their 
expenses  bv  means  of  a  precept  to  the  overseers 
(under  section  11  of  the  Act  of  1894),  which  would 
be  unnecessary  and  absurd  if  the  moneys  in  the  hands 
of  the  overseers  were  already  vested  in  the  parish 
council.  The  prisoner  was  therefore  correctly  de- 
scribed as  the  servant  of  the  inhabitants,  and  the 
money  as  the  money  of  the  inhabitants.  If  this  is 
not  so  it  would  be  impossible  to  indict  an  assistant 
overseer  for  embezzlement  at  all. 

Cranstoun. — It  may  be  difficult  to  frame  an  indict- 
ment of  an  assistant  overseer  on  account  of  his  being 
the  servant  of  the  parish  council  and  the  moneys 
embezzled  not  being  weir  moneys ;  but  that  does  not 
alter  the  fact  that  under  the  Act  of  1894  he  has 
become  the  servant  of  the  parish  council. 

Our.  adv.  vuli. 

Nov.  7.— Hawkins,  J.,  read  the  following  judg- 
ment of 
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POLLOOE,  B.  —  The  prisoner  was  tried  before 
Hawldns,  J.,  at  the  last  Summer  Asfdzes  at  Hereford, 
and  found  guilty  of  embezzling  money  which  he  had 
collected  as  assistant  overseer  of  the  parish  of  Upton 
Bishop. 

In  the  indictment  the  prisoner  was  described  as 
"  being  in  the  employment  as  servant  of  the  inhabit- 
ants of  the  parisn  of  Upton  Bishop,"  and  it  was 
alleged  that  whilst  he  was  so  employed  he  received 
certain  money  "  on  the  account  of  the  said  inhabit- 
ants, his  employers.''  The  prisoner's  counsel  con- 
tended that  the  mdictment  was  bad,  inasmuch  as  the 
prisoner's  employment  was  wrongly  described. 

The  material  facts,  as  stated  in  the  case,  are  as 
follows : 

The  prisoner  was  dnlv  nominated  and  appointed 
assistant  overseer  for  the  parish  of  Upton  JBishop 
under  59  Geo.  3,  c  12,  s.  7,  m  December,  1898. 

On  the  16th  of  April,  1895,  he  was  also  appointed 
tothat  office  and  to  the  office  of  derk  to  the  parish 
ooimcil  by  the  parish  council  for  the  parish  of  Upton 
Bishop,  under  section  5  of  the  Local  Government  Act, 
1894  (66  &  57  Vict  c.  73). 

Neither  of  the  appointments  above  mentioned  was 
in  form  revoked,  and  he  continued  to  hold  these 
offices  until  the  36th  of  January,  1896,  when  he  was 
dismissed  from  them.  The  embezzlements  were  each 
committed  after  A^ril,  1895,  and  before  his  dismissal. 
He  was  never  appomted  by  the  guardians  of  the  Boss 
Union,  within  which  the  parish  of  Upton  Bidiop  was 
comprised,  either  as  collector  of  poor  rates  or  as 
assistant  overseer  of  the  parish,  under  7  &  8  Vict, 
c.  101,  s.  61,  nor  could  he  have  been  so  appointed 
after  the  56  &  57  Vict.  c.  73,  s.  81. 

The  59  Geo.  3,  c.  12,  s.  7,  provided  for  the  election 
of  assistant  overseers  bv  '*  the  inhabitants  of  any 
parish  in  vestry  assembled."  The  same  section 
enacted  that  two  justices  are  to  appoint  such  persons 
so  elected.  It  is  dear,  however,  that  they  were, 
when  so  elected  and  ap^inted,  the  servants  of  the 
inhabitants  of  the  pansh,  although  thiB  formal 
appointment  was  by  the  justices,  and  accordingly, 
when  it  became  necessary  to  prosecute  an  assistant 
overseer  for  embezzlement,  he  was  usually  described 
as  in  the  present  indictment ;  and  in  Beg,  v.  Sampson 
it  was  decided  by  Bolfe,  B.,  that  an  indictment 
describing  an  assistant  overseer  as  "a  derk  or 
servant  to  the  overseers"  was  bad;  and  in  Beg, 
V.  Garpenter  it  was  hdd  that  an  assistant  over- 
seer was  properly  described  -as  ''a  flervant  of  flie 
inhabttants  of  tiie  pazish."  ^%ub  far  there  seems  no 
difficulty.  But  in  1894  the  Local  Government  Act, 
66  &  57  Vict.  c.  73  was  passed,  and  this  Act  mate- 
rially alters  the  mode  of  appointing  assistant  over- 
seers, and  uses  laneuage  wnidi  creates  a  doubt  and 
has  given  rise  to  tibe  question  raised  by  the  present 
case.  This  Act  constitutes,  for  the  first  time  m  rural 
parishes,  a  **  parish  council,"  and  to  this  council  are 
transferred  certain  powers  and  duties  whidi  had 
before  been  discharged  by  the  vestry. 

Section  6  (1)  is  as  follows :  **  The  power  and  duty 
of  ai>pointing  overseers  of  the  poor  and  the  power  of 
ap]^intifig  and  revoking  the  appointment  of  an 
assistant  overseer  for  every  rural  pansh  having  a  parish 
council  shall  be  transferred  to  and  vested  in  the 
pariah  council,  and  the  council  shall  in  eadi  year  at 
their  annual  meeting  appoint  the  overseers  of  the 
parish,  and  shall  as  soon  as  may  be  fill  any  casual 
vacancy  occurring  in  the  office  of  overseer  of  the 
pariah,  and  shall  m  either  case  forthwith  give  written 
notice  thereof  in  the  prescribed  form  to  the  board  of 
guardians." 

By  section  6  (1) :  "  Upon  the  parish  council  of  a 
rural  parish  coming  into  office  there  shall  be  trans- 
ferred to  that  council :  (a)  The  powers,  duties,  and 


liabilities  of  the  vestry  of  the  parish  except  (L)  so  far 
as  rdates  to  the  afibirs  of  the  church  or  to  ecclesi- 
astical charities,  and  (iL)  any  power,  duty,  or  liability 
transferred  by  this  Act  from  the  vestry  to  any  other 
authority." 

By  section  81 :  "  Where  the  powers  and  duties  of 
anj  authority  other  than  justices  are  transferred  by 
this  Act  to  any  parish  or  district  council,  the  offioen 
of  that  authority  shall  become  the  officers  of  that 
council.  ''(3)  Any  existing  assistant  overseer  in  a 
parish  for  whidi  a  parish  council  is  deoted  shall, 
unless  appointed  by  a  board  of  guardians,  become  an 
officer  of  the  parish  coundl.  **  (4)  Bvery  sudi  officer, 
vestry  derk,  and  assistant  overseer  as  above  in  thiB 
section  mentioned  shall  hold  his  office  by  the  same 
tenure  and  upon  the  same  terms  and  conditJons  as 
heretofore,  and  while  performing  the  same  dutaes 
shall  receive  not  less  salary  or  lemuneration  than 
heretofore." 

l^e  statute  under  whidi  the  prisoner  was  indicted 
is  the  24  &  25  Vict  c.  96,  which,  by  section  68,  pro- 
vides that,  **  Whosoever,  being  a  derk  or  servant,  oc 
being  employed  for  the  purpose  or  in  the  capadty  of 
a  derk  or  servant,  shall  fraudulently  emboszle  any 
chattd,  money,  or  valuable  security  which  shall  m 
delivered  to  or  received  or  taken  into  possession  hj 
him  for  or  in  the  name  or  on  the  account  of  his 
master  or  employer,  or  any  part  thereof,  shall  Yje 
deemed  to  have  f donioudy  stoton  the  same  from  his 
master  or  employer." 

This  Act,  it  will  be  observed,  says  nothing  about 
the  appointment  of  the  derk  or  servant.     The  two 
material  facts  are  that  the  prisoner  diould  be  a 
*'  derk  or  servant,"  and  that  he  should  embessle  the 
money  received  by  him  **  on  the  account  of  his  master 
or  employer."    ]now,  it  may  wdl  be  that  one  person 
or  body  of  persons  may  have  the  appointment  of  a 
clerk  or  servant,  and  yet,  when  he  is  appointed,  he 
becomes,  not  the  servant  of  those  who  appointed 
him,  but  the  servant  of  those  whoee  a£BuiB  he  has  to 
manage  and  whose  money  he  has  to  receive  and  pay 
over  according  to  their  instructions.    It  was  ^npOA 
this  ground   that,  in   the  cases  of  Beg.   t«    WMi 
and  Beg,  v.  Carpenter,  an  assistant  ovctflosr  was  boild 
to  be  the  servant,  not  of  the  nsMsteates  who  ap- 
pointed him,  nor  of  the  overseers,  but  the  servant  of 
the  inhabitants  of  the  parish  whose  aflBurs  he  bad  to 
manage  and  whose  money  he  had  to  receive. 

Now,  it  seems  that  notwithstanding  the   parish 
coundl,    under  the  Local   Qovemment  Aot»    1894, 
5  (1),  have  the  power  and  duty  of  appointing 


and  revoking  the  appointment  of  asostant  < 
their  duties,  when  appointed,  are  the  same  as  they 
were  when  they  were  dected  and  nominated  by  toe 
vestry  and  appointed  by  justices.     The   rates  col- 
lected, the  persons  from  whom  and  the  purposes  for 
which  they  are  collected,  remain  as  before,  and  the 
money  can  in  no  sense  be  said  to  be  the  money  of  the 
parish  council,  nor  can  that  council  direot   how  it 
shall  be  dealt  with.    It  would  seem,  therefore,  that 
the  prisoner  was  *'  employed  "  to  collect  the  rates  for 
the  inhabitants  of  the  paridi,  and  that  be  recrifed 
the  money  on  their  account  and  was  aooonntable  to 
them  for  it,  and  not  to  the  parish  council,  and  there- 
fore in  the  indictment  under  consideratioin  he  was 
properly  described  as  *'  being  in  the  employment  ai 
servant  of  the  inhabitants  of  the  pariah,'*   and  ai 
having  received  whilst  so  employed  "  money  on  thi 
account  of  the  said  inhabitants,  lus  employers.'* 

It  may  be  said  that  this  condusion  la  inoonsisiani 
with  the  language  of  section  81  (3),  wbioh  deelani 
that  an  existmg  assistant  overseer,  unless  appointee 
by  a  board  of  guardians,  shall  "  become  an  offioer  o 
the,  parish  coimdl."  In  one  sense,  as  the  psoiri 
,  council   appoint   and    revoke   the   appoaxxtment    o 
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aauta&t  oveneers,  they  are  officers  of  the  oonndl, 
j  W  th«y  may,  not  the  less,  in  so  far  as  the  reoeiying 
tod  hoSmng  at  money  collected  as  rates  is  concerned, 
be  the  8flr?Bnts  of,  and  employed  by,  the  inhabitants, 
■pedally  when  it  is  dear  that  with  respect  to  the 
(finfattfle  of  theee  duties  the  connoil  could  not  give 
njoran  or  directions,  having  no  interest  in  their 
Boper  discharge.  The  object  and  effect  of  the  Parish 
OnoHflsAct,  quoad  the  assistant  overseer,  is  to  place 
the  eoonoil  in  the  position  formerly  occupied  by  the 
inhiliiaDts  of  the  paiiah  in  vestry  assembled,  whilst 
it  kaftt  the  duties  and  employment  of  the  assistant 
ofcneer  the  same  as  they  were  before  that  Act  was 
peMd.  ISie  desoription  in  the  indictment,  therefore, 
■eooeetk  and  the  conviction  must  be  affirmed. 

Loid  EJJ8SELL  OF  SiLLOWSir,  0. J.,  concurred  in  the 
jadgmait  of  Pollock,  B. 

flilzzKB,  J. — I  entirely  concur  in  the  judgment 

ol  my  brother  PoUook,  which  I  have  just  delivered. 

Ihon  cm  be  no  doubt  that  the  money  received  by  an 

■■iliiit  overseer  in  respect  of  the  poor  rates  is  not 

the  money  of  the  parish  council,  and  no  action  could 

be  mMBtained  by  or  against  the  parish  council  in 

nfeot  of  it    It  ia  money  which  it  is  the  duty  of  the 

■■iliiit  overseer  to  pay  over  to  the  overseers  for 

dJatdmtioa  by  them  on  oehalf  of  the  inhabitants  of 

the  paoih  for  which  they  are  appointed.    For  the 

pDposei  of  such  an  indictment  as  this  the  money  is 

mady  described  as  the  money  of  such  inhabitants. 

fi  the  oontenti0n  of  the  prisoner's  counsel  were 

,  it  would  seem  to  follow  that  no  prosecution 

-  the  statute  24  &  25  Vict  c  96,  s.  68,  for  em- 

nent  d  rates  byan  assistant  overseer  appointed 

7<^]Nnh  ooonoQ  could  be  sustained.    For  that 

Ktion  only  raakaa  it  embeulement  for  a  clerk  or 

Mmt  to  wnbentlft  money  received  in  the  name  or 

flsacKmnt  ci  his  master  or  employer;   and  if  the 

pBoriiooancil  is  to  be  considered  as  the  master  or 

^by«r  of  the  assistant  overseer,  and  the  money 

w  to  be  embessled  is  not  received  in  the  name  or 

^leoooit  of  the  council,  but  on  the  account  of  the 

^'fc'WtMtB  of  the  parisl^  the  requirements  of  the 

Mrts  to  eopstitate  the  crime  of  embeazlement  would 

■otbe fnlfilled,  lor  the  derk  or  servant  of  the  one 

Wy  would  have  received  money  belonging  to,  and 

«teeosot  of,  the  other. 

Hniay  be  that  for  some  pur|K)ses  the  assistant 
•■••81  as  the  servant  of  the  parish  council,  but  for 
fte  pgpose  of  odllecting  the  poor  rates  he  is  the 
KiiBt  of  the  inliabitants  whose  money  he  collects. 

QftAmUM,  J. — In  my  judgment  this  conviction 
M  ba  oowrfirmed.  The  only  doubt  that  has  arisen 
■fhiicasa  has  been  caused  by  the  appointments  of 
^■■taot  overaeers  being  now  transferred  by  the 
^«ilOoveninient  Act,,1894,  from  the  vestry  of  the 
l*jA  and  the  local  justices  of  the  peace  to  the 
pDih  ooDnaL  It  is  alleged  that  in  consequence  of 
mt  tnoafer  of  the  power  of  appointment  the 
ceases  to  be  the  servant  of  the 
of  the  parish,  and  becomes  the  servant  of 


jyaake  that  oontentian  logical  it  must  be  also 
^J""ltjil  that  tiie  money  in  the  hands  of  tiie 
J^^nt  overseer  is  the  money  of  the  parish  councQ, 
^  sot  the  money  of  the  inhabitants  of  the  parish, 
g  *P  ffiamf nfttjop  of  the  Local  Government  Act, 
ytt  win  show,  I  think,  oonolnsively  that  neither 
is  valid. 


^  the  question  properly  it  is  necessary 

■^"•vkat  were  and  are  the  duties  of  the  assistant 


p— r,by  whom  he  was  appointed,  and  what 
■^  fta  poHtian  of  the  earish  councQ  in  reference 
ibiad  to  tibe  pazish  it  represents.    Hie  ofi&ce 
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assistant  overseer  is  comparatively  a  modem  appoint- 
ment, for  though  overseers  were  appointed  by  a 
statute  of  Blizabeth,  which  is  the  foundation  of  all 
our  poor  law  system,  yet  assistant  overseers  were  not 
appointed  till  the  59  Geo.  3,  c.  12. 

His  duties  were  practically  the  same  that  those  of 
overseers  had  been — viz.,  to  assess  the  poor  rate  on 
the  inhabitants  of  the  parish,  to  collect  the  money 
from  them  and  then  to  pay  it  over  to  the  person 
authorized  to  receive  it  (now  the  guardians  of  the 
union  in  which  the  parish  is  situated).  Xhe  chief 
difiSarence  between  the  position  of  the  overseers  and 
the  assistant  overseers  being  this,  that  the  first  were 
not  paid  for  their  services,  whereas  the  assistant 
overseer  was  paid  a  salary,  which  salary  was  included 
in  the  amount  required  to  be  raised,  and  he  became 
therefore  a  servant  of  those  who  were  his  employers, 
and  the  money  in  his  hands  was  the  money  also  of  his 
employers — ».e.,thoseon  whose  behalf  he  had  collected 
it.  On  whose  behalf  was  it,  then,  collected  P  Not  of 
the  overseers  to  whom  he  was  assistant,  but  of  the 
persons  to  whom  it  still  belonged  after  collection,  and 
whose  liability  to  pay  that  partioular  amount  so 
collected  did  not  cease  untU  it  was  paid  over  by  him 
on  their  behalf—- viz.,  on  behalf  of  the  inhabitants  of 
the  parish.  That  being  his  position  and  these  being 
his  duties,  let  us  now  see  how  he  was  appointed.  He 
was  appointed,  or  rathor  elected,  by  the  vestry  of  the 
parish,  the  vestir  being  the  only  corporate  represent- 
ative of  a  parish  at  that  time,  and  he  was  then  on 
that  nomination  appointed  bv  the  justices  of  the 
peace  for  the  division  in  which  the  parish  was 
situated. 

But  that  system  of  appointment  did  not  make  him 
the  servant  of  the  overseers  any  more  than  the 
servant  of  the  justices,  and  the  cases  of  Reg.  v.  Sampfon 
and  Reg,  v.  GarperUer  are  distinct  authorities  for  saying 
the  assistant  overseer  was  not  the  servant  of  the  that 
overseer,  but  was  the  servant  of  the  inhabitants,  on 
whose  behalf  he  recdved  the  money  of  the  rate- 
payers or  inhabitants  of  the  parish.  That  being,  I 
think,  a  correct  description  of  his  duties,  and  the 
way  in  which  he  was  appointed,  let  us  next  turn  to 
the  position  of  the  pan^  council,  and  see  whether 
the  Local  Gbvemment  Act,  1894,  has  in  any  way 
altered  the  position  of  the  assistant  overseer  to  the 
inhabitants  of  the  parish,  though  it  may  have  altered 
the  machinery  by  which  he  is  elected  to  or  confirmed 
in  his  post.  By  that  Act  the  power  of  the  vestry  to 
nominate  or  select  him,  and  the  power  of  the  josuoes 
to  appoint  him  is  taken  away,  and  in  lieu  of  that 
method  of  dual  appointment,  the  appointment  is  to 
be  at  once  made  by  the  parish  coundL  But  that 
seems  to  me  to  be  the  beginning  and  end  of  the 
change  in  his  position  to  the  inhabitants  of  the  parish. 
If  he  ceased  to  be  their  servant  in  collecting  their 
money,  it  would  be  because  he  was  collecting  their 
money  for  someone  else — viz.,  the  parish  council, 
bat  the  parish  council  have  no  interest  in  or  control 
over  tiie  mone^  he  collects.  He  makes  no  return  to 
them,  and  he  gives  no  account  to  them,  and  they  cannot 
control  one  single  penny  that  he  coUects,  although  he 
often,  nay,  generally  is,  the  derk  to  the  parish  council, 
because  it  is  convenient  and  economical  that  he  should 
be ;  yet  he  need  not  be  so  appointed,  but  if  he  is  ap- 
pointed, his  duties  and  position  as  derk  are  quite  inde- 
pendent of  his  position  as  assistant  overseer,  and  the 
salary  for  such  duties  is  independent  of  and  in  excess 
of  what  he  gets  as  assistant  overseer. 

It  may  be  that  as  section  81  (3)  of  the  Local 
Government  Act,  1894,  says  he  shall  (except  as 
therein  mentioned)  become  an  officer  of  the  pariah 
ooundl,  he  might  be  correctiy  so  described  in  the 
indictment,  but  on  that  I  give  no  opinion,  as  it  is 
not  before  us,  and  it  does  not  in  any  way  aifoct  the 
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question  we  have  to  determine — viz.,  whether  he  is 
still  the  servant  of  the  inhabitants  of  the  parish. 

For  these  reasons  I  think  the  conviction  good. 

Lawranoe,  J.,  concurred. 

Conviction  affirmed. 

Solicitors  for  the  prisoner,  M.  L.  B.  Braund,  for 
Hebhj  Boss. 

Solicitors  for  the  prosecution,  Prior,   Ghurch,  & 
AdaTM,  for  Bwrt^  Boss. 


Otourt  of  %9eaL 


Mansh  13,  16,  17,  19, 
20,  31,  1896. 


Prom  Chan.  Div.        . 

(Lindley,  K^,  &  A.  L.  J 

Smith,  L.JJ.)  ) 

HUfDBON  v.   ASHBY.  (a.) 
Water— River— Bed    of    river— Recession    of   toater— 
Change  of  bed — Riparian  ovmer— Owner  of  several 
fishery. 

Whether  a  particular  spot  is  or  is  not  part  of  the  bed 
of  a  river  is  a  question  of  fact. 

The  plaintiffs,  by  virtue  of  an  indosure  award  made 
in  1803,  were  entitled  to  certain  lands  described  in  the 
award  as  being  of  a  certain  area  and  bounded  on  one 
side  by  a  river  which  was  at  that  point  non-tidal,  but 
navigable.  Between  the  top  surface  of  the  plaintiffs*  land 
and  the  water  there  was  a  bank  of  about  6  feet  high.  The 
defendant  was  the  owner  of  a  several  fishery  in  the  river, 
and  as  such  owner  was  admitted  to  beownerofthe  bed  of 
the  river  opposite  the  plaintiffs*  land.  In  1840  the  de- 
fendant's predecessor  in  title  planted  trees  in  the  bed  of 
the  river  near  the  foot  of  the  eft.  bank,  and  in  1860 
the  defendants  father  cut  a  smaU  ditch  at  the  foot  of  the 
bank.  Gradually  and  by  shw  degrees,  chiefly  in  con- 
sequence of  the  removal  in  1878  of  a  weir  lower  dawn 
the  river,  the  water  receded  from  the  foot  of  the  plain- 
tiffs' bank,  and  the  evidence  showed  that  a  strip  of  land 
had  been  formed  between  the  foot  of  the  bank  and  the 
water,  which  in  summer  was  dry  but  in  winter  was  wider 
water.  Upon  this  strip  the  defendant  in  1894  laid  down 
a  concrete  path  for  convenience  of  access  to  eyots  belonging 
to  him  in  the  river.  The  plaintiffs  claimed,  as  an  accre- 
tion to  their  land,  the  strip  of  land  on  which  the  path 
was  made;  the  defendant  claimed  it  as  part  of  the  bed 
of  the  river,  and  also  under  the  Statute  of  Limitations 
by  virtue  of  his  possession  for  twelve  years  before  action 
brought. 

Held,  that  durina  the  period  of  transition  from  bed  of 
tJie  river  to  land  which  no  longer  answered  that  descrip- 
tion the  Statute  of  Limitations  could  not  be  invoked  by 
the  defendant  against  the  plaintiffs  for  the  purpose  of 
changing  the  ownership  ;  but 

Held  {reversing  the  decision  of  Bomer,  J.,  44  W.  R, 
184.  [1896]  1  Ch.  78),  that  upon  a  true  view  of  the  facts 
of  the  case,  the  strip  of  land  in  dispute  was  still  bed  of 
the  river,  and  as  such  belonged  to  the  defendant. 

Whether  the  doctrine  of  accretion  applies  where,  as  in 
the  present  ease,  there  is  a  fixed  boundary,  quasre.  The 
cases  dealing  with  that  question  and  with  the  rights  of 
owners  of  several  fisheries  considered. 

This  was  an  appeal  by  the  defendant  from  the 
decision  of  Bomer,  J.,  reported  44  W.  B.  184,  [1896J 
1  Gh.  78. 

The&icts  are  set  out  in  the  report  below  and  in  the 
judgments  of  the  Court  of  Appeal. 

(a.)  Beported  by  Aruold  diOysB,  Esq.,  Bamster- 
at-Law* 


Crackanthorpe,  Q.C.,  Bucknill,  Q.C.,  and  Slumrt 
Moore,  for  the  appellant. — ^The  land  in  question  has 
never  lost  its  physical  condition  of  bed  of  the  river, 
and  no  law  of  accretion  is  applicable  to  the  case.  The 
plaintifb'  award  could  not  have  passed  any  of  ^artof 
the  river  bed  as  a&;ain8t  the  defendant.  The  evideoM 
shows  that  the  defendant's  predecessor*  thirty-four 
years  before  the  action  was  Ivought,  cut  a  ditch  in 
the  land  in  dispute,  and  the  cement  path  has  been 
made  upon  the  site  of  that  ditch.  The  defendant  n 
therefore  entitied  under  the  Statute  of  Limitations. 
The  locus  in  quo  is  still  for  the  greater  part  of  the 
year  under  water.  There  is  no  authority  for  the 
statement  "  once  a  riparian  owner  always  a  riparian 
owner. I'  If  a  sudden  diminution  of  wator  takes  place 
a  riparian  owner  ceases  to  be  a  riparian  owner.  This 
lana  is  not  dry  land,  and  there  can  be  no  accretioa. 

The  following  authorities  were  referred  to :  Jones 
V.  Williams,  2  M.  &  W.  326 ;   Bristow  ▼.  Oormioan,  8 
App.  Cas.  641,  26  W.  B.  Dig.  90 ;   Pryor  v.  Petrt,  42 
W.  B.  435,  [1894]  2  Ch.  11 ;   Duke  of  Devonshirey. 
Pattinson,  20  Q.  B.  D.  263,  36  W.  B.  Dig.  217;  Mar- 
shall V.   VlUswater  Steam  Navigation  Co.,  11  W.  B. 
489,  3  B.  &  S.  732 ;    Curzon  v.  Lomax,  5  Esp.  60 ; 
Lyon  V.  Fishmongers^  Company,  25  W.  B.  166,  1  App. 
Cas.  662 ;  Howard  v.  IngersoU,  13  Howard's  Beports 
Sup.  Court,  U.S.,  381 ;  State  of  Alabama  ▼.  State  of 
Georgia,  23  ib.  605 ;   Bracton's   De  LegUnu  Anglian 
lib.  iL,  cap.  2 ;  Britton,  lib.  ii.,  cap.  2 ;  Fleta,  lib.  m,, 
cap.  2 ;  Year-book,  Ass.  22,  Ed.  3,  p.  106,  plaoitam  98 ; 
Moore's  Foreshore,  pp.  370  ei.  seq.,  citing  Hale's  De 
Jure  Maris ;  Ford  v.  Lacey,  7  H.  &  N.  161,  9  W.  B. 
C.  L.  Dig.  79 ;  Attorney-General  v.  Chamhers,  2  W.  B. 
636,  4  De  G.  &  J.  55,  at  p.  71 ;   Callis  on  Sewen, 
[51] ;  Foster  v.  Wright,  4  C.  P.  D.  438,  28  W.  B. 
Dig.  94 ;  Rex  v.  Lord  Yarborough,  3  B.  ft  G.  91 ;  In 
re  The  HuU  and  Sdby  RaUwau  Co.,  5  M.  &  W.  327 ; 
Marshall  v.  UUesufcOer  Steam  Navigation  Co.,  20  W.B. 
144,  L.  B.  7  Q.  B.  166;  saidMalcolmsonY.  CBta^  12 
W.  B.  178,  10  H.  L.  Cas.  693. 

MouUon,  Q.C.,  A.  dB,  TerreU,  and  Baden  Fuller^ 
for  the   respondents. — ^The   defendant  sets  np  two 
<^ases  which  are   contradictory,  not  altesnative.    If 
attacked  he  calls  the  locus  in  quo  bed  of   tiie  river. 
While  not  attacked  he  relies  on  acts  of  poasesaion.  If 
the  defendant  is  right  there  wiU  be,  or  may  be»  strips 
of    land   all   over   England   between  the  lands  of 
riparian  owners  and  the  rivers.    Bed  of  the  Tvret  is  a 
definition  by  function,  not  by  metes  and  bonnda.     It 
is  no  doubt  a  question  of  fact.     In  the  present  oase 
the  bed  has  become  drr  land.    If  once  it  is  admitted 
that  land  may  be  bounded  by  fluctuating  water,  then 
there  must  be  such  a  thing  as  a  moveable  freehold, 
and  that  theory  is  much  more  convenient  than  the 
metes  and  boimds  theory.    The  sameprindsdea  appiy 
to  the  case  of  rivers  as  to  the  case  of  seas.     The  ng^t 
of   accretion    is   implied   in  the  rights  of  riparian 
owners,  and  it  is  immaterial  whether  the  acxxretion  is 
caused  by  alluvion  or  by  recession  of  water,  'whether 
by  the  act  of  nature  or  by  the  act  of  some  person. 
We  rely  on  Attorney -General  v.  Chambers  ana  In  re 
The  Hull  and  Selby  Railway  Co. 

They  also  referred  to  Leigh  v.  Jack,  28  W.  R.  452, 
5  Ex.  D.  264,  and  Scratton  v.  Brown,  4  B.  &  O.  486. 

Crackanthorpe,  Q.C.,  in  reply. — ^Thereis  no  analogy 
between  the  case  of  the  sea  and  the  oase  of  a  river. 
In  In  re  The  Hull  and  Selby  Railway  Co*  it  'waa  im* 
possible  to  distinguish  the  boundary,  and  ^ttom^- 
GeneralY.  Chambers  was  a  foreshore  case.     The  jus 


Cur.  cLdv.  vuU. 
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LnTSLET,  L. J. — ^This  is  an  appeal  by  the  defendant 
{rom  a  judgment  of  Bomer,  J.,  declaring  a  strip  of 
kid  obtmed  by  the  plaintiffs  and  by  the  defendant  to 
be  the  property  of  the  plaintiffs.     The  dispute  has 
tntOL  inthu  way.    By  an  inolosore  award  made  in 
1803  a  piece  of  land,  situate  in  the  parish  of  Wrays- 
boryi  in  the  county  of  Bucks  and  adjoining   the 
TbuMf  WM  allotted  to  trustees,  who  are  now  repre- 
sented hj  the  plaintifls.    Th«  piece  of  land  is  marked 
on  the  jjan  annexed  on  the  award  **  No.  233,  Church 
Iaod,^'and  is  described  in  the  award  as  containing 
h,  2r.  8p.  and  as  bounded  on  the  south-west  by  the 
mer  Thames.    The  plan  shows  the  same  boundary. 
He  other  boundaries  are  also  described  and  shown, 
lad  exist  and  are  well  known  now.    The  terms  of  the 
award  and  the  plan  annexed    show  that  on   the 
eonth-west  the  allotment  was  bounded  by  the  river  ; 
\tj  which  I  miderstand  the  water  of  the  river.    There 
WBi  no  other  boundary  on  that  side.    The  allotment, 
hovBTor,  did  not  slope  gradually  down  to  the  water's 
edge;  hat,  except  wnen  the  river  was  much  swollen, 
MS  WIS  a  drop  of  about  6ft.  from  the  surface  to  the 
plaintiffB'  allotment  to  the  water.      In  other  words, 
than  was  a  bank  of  about  6ft.  high  between  the  top 
of  the  allotment  and  the  water.    This  bank  was  part 
o<  the  allotment,  but  was  not  its  true  boundary ;  the 
tmt  honndary  was  the  water  of  the  river  in  its 
aoonal  state.    When  much  swollen  the  water  came 
over  te  bank  and  flooded  the  allotment.     On  the 
otiMrhaod,  when  the  water  was  low  it  may  not  even 
hife  reached  the  bank.    The  river  at  Wrayebury  was 
ad  is  a  public  non-tidid  but  navigable  river. 

IbddeSfendant  claims  to  be,  and  is  admitted  to  be, 

file  ofwaer  of  a  several  fishery  in  that  part  of  the  river 

whidi  hoonda  the  plaintiffs'  land,   and  his  fishing 

ebands  both  above  and  below  it.    The  defendant  sJso 

cbims  to  be,  and  he  is  admitted  to  be  in  respect  of 

hii  iahety,  tibe  owner  of  the  bed  of  the  river  and  to 

hecDtitled  to  all  such  rights  as  his  several  fishery 

x^fen  upon  him.    I  do  not  understand  that  the 

fdmmon  goes  farther  than  this.    We  do  not  know 

^  orisin  of  his  right  to  the  fishery  nor  how  he  or 

hiipwdecoBBors  acquired  the  right  to  the  bed  of  the 

mr.    Before  considering  the  rights  of  the  parties, 

I  will  state  what  has  happened  since  1803.    In  1840 

jhedelaDdant  or  his  father  planted  a  row  of  willows 

ID  the  bed  of  the  river  at  a  short  distance  from  the 

j^Bilifb*  bank.      These  willows  are  still  growing. 

*fc>r  are  now  large  trees,  and  the  defendant  has 

k^psd  theni  from  time  to  time,  and  has   always 

^■■■ed  them  as  his.    For  many  years  silt  and  mud 

hns  been  gxadnally  acrnimulatirig  in  the  river  and 

M  what  was  in  1803  unquestionably  its  bed  ;  and 

tee  aonnniilataope  have  oeen  f ormmg  both  at  the 

loot  of  the  plain tifls'  bank  and  also  in  the  river  above 

•aihabw.     In  1860,  this  mud  having  become  toler- 

i%  firm,  the  defendant  or  his  father  cut  a  small 

A&  or  nip  ID  it  at  the  foot  of  the  plaintiffs*  bank, 

Mi  this  ditch  or  grip  has  constantly  been  cleared  out 

wf  Oe  defendant.     Shortly  before  the  commencement 

^  ftis  action  he   filled  up  this  ditch  or  grip  with 

in    order    to   form   a   path    for  his  own 

to  a  bungalow  on  an   eyot  which   he 

as  hisy  and  the  ownership  of  which  is  not  in 

:    The  mnd  from  this  ditch  has  always  been 

on  the  river  side  of  it,  and  has  helped  to  raise 

ttennd  which  kept  gradually  accumulating  on  the 

«  of  the  iiTer.     The  defendant's  evidence  shows 

ftat  this  ditch  or  grip  was  cut  and  kept  open  to  mark 

fke  hoondfliy  between  the  bed  of  the  nver  and  the 

bdangm^^  to  the  plaintiffs.    There  is  a  mass  of 

aad  much  contradiction  about  this  ditch, 

mes  even  denying  its  existence.    But  it  is 

to  believe  this,  and  I  take  the  truth  to  be 

I  have  stated.    In  1877  or  1878  a  weir  known 


as  Penton  Hook  Weir,  and  situate  at  Laleham  some 
distance  down  the  river,  was  removed  by  the  Thames 
Conservancy.  This  caused  the  water  in  the  river  above 
to  fall;  and  by  the  plaintiffs'  land  the  faU  amounted  to 
about  2ft. ,  more  or  less.  This  fall  in  the  river  increased 
the  distcmoe  between  the  plaintiffs'  bank  and  the  water 
of  the  river,  at  least  in  the  summer  months.  The  fail 
also  facilitated  the  gradual  accumulation  of  mud  on 
what  had  unquestionably  once  been  the  bed  of  the 
river.  Gradually  and  by  slow  degrees  the  water  has 
receded  from  the  foot  of  the  plaintiff's  bank,  and  mud 
has  accumulated  between  the  foot  of  the  bank  and 
the  water  of  the  river  in  the  summer  and  autumn 
months.  The  strip  of  land  thus  formed  is  dry  in 
summer,  but  is  under  water  in  winter ;  it  is  of  con- 
siderable length,  and  extends  along  the  banks  of  the 
river  both  above  and  below  the  plaintiffs'  land.  The 
plaintiffs  claim  so  much  of  this  strip  as  lies  between 
their  land  and  the  water,  and  they  daim  it  as  an 
accretion  to  their  land.  The  plaintiffs,  however,  have 
never  taken  possession  of  this  strip  or  used  it  as  their 
property.  On  the  other  hand,  the  defendant  claims 
it  as  part  of  the  bed  of  the  river.  He  also  claims  it 
under  the  Statute  of  Limitations  by  virtue  of  his 
possession  for  twelve  years  before  action  brought. 

Bomer,  J.,  has  decided  that  the  land  in  dispute  has 
ceased  to  be  the  bed  of  the  river  and  belong^  to  the 
plaintiffs,  and  from  this  decision  the  defendant  has 
appealed. 

in  order  to  determine  the  rights  of  the  parties 
to  this  strip  of  land  it  is  necessary  to  consider — 
first,  the  rights  of  the  plaintiffs ;  and,  secondl,  they 
rights  of  the  defendant.  The  owners  of  the  allot- 
ment made  in  1803  were  clearly  riparian  proprietors, 
and  the  river  being  a  public  navigable  river  they  had 
a  right  as  members  of  the  public  to  use  the  river  as 
a  public  highway.  They  had  also  as  riparian  pro- 
pnetors  the  right  to  pass  to  and  fro  between  the  water 
and  tiieir  own  land,  and  to  puU  their  boats  up  from 
the  water  on  to  their  own  land,  and  to  push  them 
down  again  from  their  own  land  into  the  water. 
They  had  also  as  riparian  proprietors  the  right  to 
take  water  from  the  river  provided  they  did  not 
injure  others  by  so  doing.  Those  rights,  at  least,  the 
allottees  acquired,  and  those  rights,  at  least,  the 
plaintiffs  are  now  entitled  to  :  see  Lyon  v.  Fishmongers* 
Co.  The  right  of  navigating  a  non-tidal  river  does  not, 
however,  entitie  the  public  to  fish  in  it :  see  Smith  v. 
Andrews,  [1891]  2  Ch.  678,  40  W.  B.  Dig.  90,  and 
the  autiiorities  there  cited.  Oonsequentiy,  as  the 
defendant's  predecessors  had  an  exclusive  right  to  fish 
in  the  river  where  it  bounded  the  allotment,  the 
plaintiffs'  predecessors  never  had  as  riparian  proprie- 
tors or  otherwise  any  right  to  fishin  the  river  either  from 
their  own  land  or  in  l^ts.  Nor  have  the  plaintiffs 
ever  daimed  such  right.  As  regards  the  bed  of  the 
river,  the  presumption  of  ownership  in  the  defen- 
dant's predecessors  as  owners  of  the  several  fishery 
displaces  the  presumption  that  would  otherwise  arise 
in  favour  of  the  riparian  proprietors  being  the  owners 
of  the  bed  of  the  river  usqtie  ad  medium  JUtim,  as  to 
which  see  Hale,  De  Jure  Maris ,  cap.  1.  There  is  no 
question  here  of  any  right  on  the  part  of  the  Crown 
to  the  bed  of  the  river ;  for  at  Wraysbury  the  river, 
though  navigable,  is  not  and  never  was  tidal.  The 
bed  of  the  river  clearly  did  not  pass  to  the  plaintiffis' 

Fredecessors  by  the  allotment  made  in  1803 ;  nor  do 
see  upon  what  principle  they  can  daim  by  accretion 
of  mud  or  lowering  of  water  any  soil  which,  although 
dry  at  times,  is  still,  as  a  matter  of  fact,  bed  of  the 
river.  Kor  do  I  understand  Bomer,  J.,  to  be  of  a 
different  opinion.  His  judgmant  proceeds  upon  the 
footing  that  the  strip  of  land  in  dispute  has  ceased  to 
be  bed  of  the  river.  I  will  consider  this  presently ; 
but  I  will  first  state  what  I  conceive  to  be  the  rights 
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of  the  defendant  as  owner  of  a  several  fishery  to  the 
bed  of  the  river  withm  its  limits. 

Both  upon  prindple  and  according  to  the  authorities 
a  several  fishery  may  exist  in  a  puWo  navigable  river 
either  apart  from  or  as  incident  to  the  ownership  of  the 
soil  over  which  the  river  fiows.  Moreover  (according 
to  the  law  which  governed  pleadings  and  forms  of 
action  before  the  Jadicatore  Acts  passed),  the  owner  of 
a  several  fishery,  whether  he  owned  the  soil  or  whether 
he  did  not,  comd  maintain  trespass  for  a  disturbance 
of  his  right  of  fishery  ;  for,  even  if  he  did  not  own 
the  soil,  his  several  fishery  was  an  incorporeal 
hereditament  and  a  praOt  a  prendre  for  the  disturbance 
of  which  trespass  was  the  appropriate  remedy.  The 
authorities  on  this  point  are  Smith  v.  Kemp,  2  Salk. 
637;  Seymour  v.  Lord  Courtenay,  5  Burr.  2814; 
Bedford  V.  Bailey,  13  Q.  B.  426,  in  the  Bzchequer 
Chamber.  See  also  Marshall  v.  UlleewaUr  Steam  Nam- 
aaUon  Co,  If  the  origin  of  a  several  fishery  is 
koown,  if  a  grant  creating  it  is  produced  or  its  terms 
can  be  inferred  from  those  of  more  recent  documents, 
the  terms  of  that  grant  will  show  whether  the 
grantee  is  the  owner  of  an  incorporeal  hereditament 
only,  or  whether  he  is  also  the  owner  of  the  soil  of  the 
river  in  which  his  right  of  fishery  exists.  In  Duke  of 
Someraet  v.  FoytoeU,  5  B.  &  C.  875,  the  terms  of  a  grant 
of  a  several  fisheonr  in  a  public  navigable  and  tidal 
river  were  inferred  to  have  been  such  as  to  have  con- 
ferred on  the  ^pnntee  an  incorporeal  hereditament 
only.  If  the  existence  of  a  sevend  right  of  fishery  is 
proved,  and  the  owner  of  the  several  fishery  can  also 
prove  that  he  has  so  used  the  soil  over  which  his 
fishery  extends  as  to  give  rise  to  the  inference  that  he 
is  the  owner  of  the  soil  as  well  as  of  the  fishery, 
he  will  establish  his  ownership  of  both.  This  was 
^e  case  in  Attomey-Chneral  v.  Emerson,  [1891]  A.  C. 
649,  40  W.  B.  Dig.  90,  when  a  several  fishery  was 
established  over  fiie  foreshore  of  the  Maplin  Sands 
in  the  estuary  of  the  Thames.  But,  further,  it  must 
be  taken  as  now  settled  that,  if  the  right  to  a  several 
fishery  in  a  public  navigable  river  is  proved  to  exist, 
the  owner  of  the  fishery  is  to  be  presumed  to  bo  also 
the  owner  of  the  soil  over  which  his  fisherv  extends, 
unless  there  is  evidence  to  the  contrary.  The  reason- 
ing on  whioh  this  presumption  is  based  is  not 
satis&ctoiT',  and  the  diffiulties  involved  in  it  were 
very  forcibly  pointed  out  by  Gockbum,  G.J.,  in 
Marshall  t.  UUeswaUr  Steam  NavigcUion  Co.,  but  the 
presumption  is  supported  by  Mr.  Butler  in  his  note 
to  Coke  upon  Littelton  (122a);  it  has  the  great 
authority  of  Bayley,  J.,  and  the  other  judges  who 
decided  Duke  of  Somerset  v.  Fogwell ;  it  was  deliber- 
atdy  sanctioned  by  the  Court  of  Queen's  Bench  and 
by  tiie  Exchequer  Chamber  in  Holford  v.  Bailey ;  it 
was  recognized  as  law  and  was  acted  upon  as  such  by 
Cockbum,  C.J.,  himself  and  by  his  colleagues  in 
Marshall  v.  UUetwaier  Steam  JNavigaiion  Co.;  and, 
lastly,  it  was  treated  by  the  House  of  Lords  in 
Attorney-Oenerdl  v.  Emerson  as  no  longer  open  to 
question.  But,  treating  this  presumption  as  estab- 
lished, what  does  it  involve?  Is  the  owner  of  a 
several  fishery  to  be  treated  as  if  he  were  the  grantee 
of  a  defined  strip  of  land,  with  all  subjacent  mines 
and  minerals  P  Or  is  his  presumed  ownership  of  the 
soil  to  be  limited  to  the  right  to  make  such  a  use  of 
it  as  is  neoessarv  for  the  purposes  of  his  fishery? 
Are  the  limits  of  his  soil  fixed  by  metee  and  bounds, 
or  do  they  change  as  the  bed  of  the  river  changes  ? 
Again,  what  are  his  rights  as  regards  riparian 
owners  F  What  as  regards  accretions  to  the  banks  or 
to  the  bed  of  the  river  ?  And  what  are  his  rights  as 
regards  soil  from  which  the  bed  of  the  river  has  per- 
manently receded  ?  The  answer  to  all  these  ques- 
tions must  depend  primarily  on  the  real  meaning  of 
the  doctrine  under  consideration,  and  on  the  extent  to 


which  the  owner  of  a  several  fishery  is  to  be  treated 
as  the  owner  of  the  bed  of   the  river  within  the 
limits  of  his  fishery ;  and  on  this  subject  there  )b 
as  yet  very  little  authority  in  our  books.     SeraJtUm, 
V.     Brown    is     a     very    important     authority  to 
show  that  water  boundaries  of  land  may  fiuctoatein 
law  as  well  as  in  fact.     In  Foiier  v.   Wright  it  wu 
decided  that  the  owner  of  a  several  fishery  had  the 
exclusive  right  to  fish  in  a  river  which  had  giadnaOy 
encroached  upon  and  into  the  land  of  a  ripaiisa 
proprietor,   the  limits  of  whose  land  were  xDOwn. 
This  decision  was,  in  my  opinion,  quite  right,  al- 
though in  one  part  of  my  judgment  I  may  perhaps 
have  gone  too  far.    I  am  not,  howevor,  satisfied  thai 
I  did,  for  in  that  case  the  river  was  the  bomidaiy. 
In  The  Mayor  of  Carlisle  v.  Graham,  18  W.  B.  818, 
L.  B.  4  Ex.  861,  it  w^  held  that  the  owner  of  a 
several  fishery,  in  a  part  of  a  river  whioh  had  been 
permanently  left  dry,  had  no  right  to  fish  in  an  en- 
tirely new  (Manuel  which  the  river  had  made  for  itseU 
in  quite  a  different  place.  Ko  sach  questions  arise  here, 
bat  those  cases  are  useful  as  throwing  some  lighton  the 
rights  of  owners  of  several  fisheries.     Treating  the 
defendant  astiie  owner  of  a  several  fishery,  and  as 
presumptively,  as  well  as  by  the  admission  oi  ^ 
plainti&,  the  owner  of  the  bed  of  the  river  wifliin 
the  limits  of  his  fishery,  it  is  very  di£Bcult  to  see  how 
either  his  rights  or  those  of  the  riparian  propneton 
can  be  affected  either  by  accretions  to  the  bed  or  by 
the  lowering  of  the  level  of  the  water,  so  long  air  the 
accretions  or  the  soil   from  which  the   w»ter  has 
receded  are  still  in  faeit  part  of  the  bed  of  the  river. 
So  long  as  this  is  the  case  so  long  wiU  the  ripazian 
proprietors  continue  to  be  such,  and  to  be  entitied  to 
free  access  to  and  from  their  lands  to  the  water  across 
the  accretions  and  soil  left  dry,  and  otherwiae  to  uas 
those  accretions  and  soil  to  the  same  extent  as  they 
were  entitled  to  use  the  bed  of  the  river  before  war 
change  in  it  became  observable.    On  the  other  band, 
in  the  case  supposed,  the  owner  of  the  several  fiaiherv 
will  have  the  same  rights  to  those  aocretionB  and  sod, 
as  parts  of  the  bed  of  the  river,  as  he  had  to  the  old 
bed  of   the  river   before  any   change   took  plaoa 
Moreover,  the  defendant's  acts  of  ownership  go  »<  ^ 
show  that  he  has  not  yet,  at  all  events,  lost  his  lig^' 
to  the  accretions.     Ford  v.  Xocey  stroxi^y  sn^porii 
his  case  on  this  point.    Further,  during^  the  period  o 
transition  from  bed  of  the  river  to  land    whioh  n 
lon^  answers  that  description,  the  Statute  of  lim 
itations  cannot  be  invoked  by  the   owner   of  th 
several  fishery  against  the  riparian  proprietors  for  th 
purpose  of  changing  the  ownership.       The  statul 
cannot  begin  to  run  against  them    in    respect   < 
ownership  until  the  right  to  the  soil  aooroes  to  then 
and  this  caimot  be  the  case  until  the  land  has  eeaac 
to  be  bed  of  the  river,  and  oeased,  therefore,  i 
belong  to  the  owner  of  tiie  fishery.     On  this  point 
agree  with  Bomer,  J.    No  doubt  if   the  defends] 
had  excluded  the  plaintiffs  long  enough  trouL  the  u 
of  the  land  in  question  the  plaintiffs  would  have  lo 
their  rights  over  it,  but  there  has  not  been  any  eo 
elusion  proved,  and  the  Statute  of  linoitationB,  wer 
fore,  is  out  of  the  question:    see    Zgeigh  ▼.   Joe 
Whether,  apart  from  the  Statute  of  lanutations,  ti 
accretions  or  the  land  left  by  the  water  oan  beooa 
the  property  of  the  plaintiffs  or  cease  to  be  the  pr 
perty  of  the  defendant  is  a  question   of  oonsidenil 
difficulty,  and  one  which,  in  my  view  of  the  facts,  if 
not  now  necessary  to  decide.  Passages  ^were  oited  frc 
Bracton,  Britton,  Fleta,  and  Hale's  Z>e  mTure  MartM^ 
1  and  6,  and  the  Tear-book,  22  Ed.,  3   fo.  106,  1 
93,  to  show  that  the  doctrine  of  aooretian  does  i 
apply  where  boundaries  are  well  defined  and  knon 
Tina  may  be  if  the  boundary  on  the  iiraterade  a 
waU,  or  something  so  dear  and  visible  tlukt  it  is  es 
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to  ne  whether  the  aooietions,  as  they  beoome  per- 
ceptible, are  on  one  side  of  the  boundary  or  on  the 
oiifT.  But  I  am  not  satisfied  that  the  authorities 
nferred  to  are  applioable  to  cases  of  land  having  no 
boQodarj  next  flowing  water,  except  the  water  itself. 
ThectXBciB^,  y.  Lord  Yarhorotighj  affirmed  by  the 
Hoaie  of  Lords  in  Oifford  v.   Lord   Yar borough  y   b 
BiDg.,163,and/nre  The  Hull  aniSdhf  Bailway  Com- 
fttu/j  seem  opposed  to  those  auliiorities  if  applied  to 
indoatiiiffwaterboundaries.  ThejudgmentsinSb-o^^o/i 
▼.  Sroim  (pp.  498,  499,  502,  505)  point  in  the  same 
dinoiioD.     On  the  other  hand  Attorney-General  y. 
Chauhers  seems  theotherway.    Butitis  unnecessary  to 
dvdl  more  on  this  question,  and  I  leave  it  for  reoon  sider- 
itioa  or  decision  when  it  shall  arise.    The  conclusion 
it  which  I  have  arrived  from  a  careful  study  of  the 
endeooe  is  that  the  strip  of  land  in  dispute  has  not 
jftoeised  to  be  part  of  the  bed  of  the  nver,  and  has 
D0t  yet  heoome,  even  if  it  ever  will  beoome,  the  pro- 
perty of  the  plaintiffs.     In  1803  the  water  reached 
the  hsnk  of  me  river  on  the  plaintifTs  side ;   so  it 
to  now,  although  not  so  constantly  as  then.    In 
mnMr  the  water  is  lower  than  it  used  to  be,  and 
■noe  1803  the  river  shore  near  the  bank  has  risen 
km  the  constant  accumulation  of  silt  and  mud, 
aded  hv  willows,  osiers,  and  vegetation.     Still  this 
itiipof  land  is  under  water,  except  when  the  river  is 
bw.     It  is  not  under  water  only  when  the  water  is 
noQeo  by  an  unusual  flood;    its  normal  state  in 
viuter  is  under  water,  and  it  is  under  water  when 
iheiireris  wdl  within  its  old  banlcs.    As  stated  by 
wqS  the  plainti£b'  own  witnesses,  the  least  push  of 
viter  hrings  the  river  over  mos^  if  not  all,  of  the 
hod  in  question.      Notwithstanding,  therefore,  the 
photographs  taken  in  the  autumn  of  last  year,  and 
vhifib  show  this  strip  of  land  to  be  dry  land  and 
ttvwed  with  vegetation,  I  cannot  come  to  the  con- 
<bB0Q  as  a  matter  of  fact  that  the  strip  in  dispute 
hMysi  ceased  to  be  bed  of  the  river,  and,  if  it  has 
Mt>  the  plaintiffa*  claim  to  it  as  their  land  cannot  be 
Mfiported.    The  defendant  still  has  exclusive  fishing 
pK^  over  it,  and  the  presumption  that  the  soil  is  his 
■not  rebutted  by  the  fact  that  there  is  in  summer 
aid  aotomn  less  water  there  than  there  formerly  was. 
«  &e  doctrine  of  accretion  is  to  be  invoked,  the 
tBBetion  seems  to  me  to  be  rather  on  and  to  the  de- 
Manf  8  soil  than  on  or  to  the  soil  of  the  plaintiffs. 
1  do  not  see  how  the  doctrine  of  accretion  can  assist 
ftephdntiffB,  so  long  as  the  accretion  is  in  fact  on 
■hit  ii  still  bed  of  the  river.    I  do  not  propose  to 
*Wihio  tiie  evidence  which  has  led  me  to  the  above 
gifliMiiuu  as  to  the  true  state  of  the  strip  of  land  in 
*i^ta.    My  brother  Smith  has  done  this  very  fully 
■  Bi  judginent,  and  it  is  unnecessary  for  me  to  go 
<^  tihe  same  ground.     I  do  not  differ  from  the 


hi 


aothority  {Houfard  v.  Ingeraoll)  to  which 
*•  J.,  has  referred,  as  affording  criteria  for  deter- 
_  wliat  is  and  what  is  not  bed  of  a  river,  but  I 
unable  to  ooncur  with  Bomer,  J.,  in  his  inference 
the  proved  facts.  I  attach  more  importance 
he  did  to  the  history  of  the  case,  and  to  the 
'  to  which  the  place  is  still  under  water.  The 
mf  s  acts  of  ownership,  although  important 
one  point  of  view,  do  not  throw  much,  if  anv, 
on  the  qoestion  of  fact  on  which  this  case  really 

an  of  opinion  that  the  appeal  must  be  allowed, 
^■dgment  be  entered  for  the  defendant,  with  costs 
sad  bdow.  But  I  think  that  our  judgment 
be  prefaced  by  a  declaration  that  the  strip  of 
inasd  by  the  plaintiffs  was,  at  the  time  of  the 
it  of  the  action,  part  of  the  bed  of  the 

.  as  snch  is  the  property  of  the  defendant, 

Iftat  the  pJaintifh  have  aD  the  rights  of  riparian 
so  far  as  their  land  extends.    This  doolara- 


tion  wiU  preserve  the  plaintiffs*  rights  over  the  strip 
of  land  as  part  of  the  bed  of  the  river,  and  at  the 
same  time  preserve  to  the  defendant  his  rifi^ht  to  the 
soil  of  the  bed,  including  the  strip  in  question. 

Ka.y,  L.  J. — The  plaintiffs  are  owners  in  trust  of  a 
piece  of  agricultural  land  which  was  allotted,  under 
an  inclosure  award  in  1803,  to  their  predecessors  in 
title,  and  was  described  in  the  award  as  bounded  on 
the  south-west  side  by  the  Biver  Thames.  This  land 
is  on  the  northern  side  of  the  river  at  Wraysbury, 
in  the  county  of  Bucks,  where  the  river  is  navigable, 
but  not  tidal.  The  land  is  about  7  ft.  above 
the  river  bed,  and  the  bank  is  an  irregular  slope, 
upon  which  grow  trees  and  bushes.  The  river 
opposite  to  the  plaintiffs'  land  is  divided  into  two 
streams  by  eyots  now  forming  an  island.  These 
eyots  belong  to  the  defendant.  He  has  also  land  on 
the  northern  bank,  adjoining  to  the  plaintiffs'  land 
on  the  western  side,  and  separated  from  it  by  a  ditch. 
The  defendant,  in  1880,  built  a  bim^alow  on  the 
eastern  end  of  the  eyot  opposite  the  ^aintiffs'  land, 
and  for  a  convenient  access  to  this  bungalow,  which 
is  called  *' The  Nest,"  the  defendant  ^as  recently 
made  a  concrete  path  at  the  foot  of  the  bank  of  tiie 
plaintiffs'  land  and  a  bridge  of  wood  from  the  end  of 
it  to  "The  Nest." 

The  plaintiffiB  say  that  the  land  on  which  this  path 
is  made  is  part  of  the  land  belonging  to  them,  and 
they  have  brought  this  action  against  the  defendant 
for  this  alleged  trespass.  The  learned  judge  has 
made  a  declaration  tlukt  the  land  on  which  the  path 
has  been  made  was  and  is  the  plaintiffB'  land  and 
not  part  of  the  bed  of  the  mec.  Against  this  the 
defendant  appeals. 

It  seems  to  be  admitted  that  the  defendant  is 
owner  of  a  several  fishery  in  this  part  of  the  river, 
and  as  such  owner  the  bed  of  the  river  opposite  the 
plaintiffiB'  land  belongs  to  and  is  vested  in  tne  defen- 
dant. The  question  mainly  argued  in  this  case  is 
whether  the  site  of  the  jsath  is  bed  of  the  river.  The 
defendant  says  that  it  is.  If  not,  he  says  it  has  not 
become  property  of  the  plaintiffs,  and  he  relies  on 
certain  acts  of  ownership,  which,  he  claims,  have 
oonfirmed  his  title. 

I  will  consider  this  last  point  first.  The  site  of  the 
path  was  no  doubt  originally  part  of  the  river  bed. 
No  act  of  the  defendant  while  it  was  vested  in  him 
as  cUveus  of  the  river  can  affect  the  question.  If  it 
has  ceased  to  be  river  bed,  there  is  no  evidence  when  ' 
this  took  place.  It  cannot  be  afifirmed  that  it 
happened  more  than  twelve  years  before  the  acts 
complained  of,  and  therefore  no  other  title  to  it, 
except  as  bed  of  the  river,  is  established  by  the  defen- 
dant in  this  action.  This,  as  I  understand,  was  the 
view  of  the  learned  judge,  and  I  cannot  come,  on  this 
point,  to  any  other  conclusion.  The  question 
whether  this  site  is  bed  of  the  river  is  of  much  more 
difficulty. 

The  plaintiffs  are  bound,  in  order  to  maintain  an 
action  of  trespass  like  the  present,  either  to  prove 
that  they  are  in  actual  possession  of  the  land  in 
question,  or  to  establish  a  title  which  will  sustain. the 
action.  There  is  no  evidence  of  any  act  of  owner- 
ship by  the  plaintiffs  on  any  of  the  land  below  the 
bank.  They  or  their  tenants  have  always  cultivated 
the  land  above  the  bank,  and  they  claim  that  their 
possession  of  that  land  is  possession  of  all  the  land 
down  to  the  river.  But  no  actual  use  or  occupation 
of  the  land  below  the  bank  by  the  plaintiffs'  prede- 
cessors in  title  is  proved  bv  the  evidence.  However, 
the  plaintifb  cont^d  that  the  water  is  their  boundary, 
and  that  if  that  boundary  gradually  shifts  by  silting 
up  of  soil  or  by  the  stream  receding,  whether  from  a 
natural  or  an  artificial  cause,  their  boundary  is  still 
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the  water.  AlternatiTely»  the  plaintifiGs  aa,j,  thiB 
river  h^  receded  by  slow  and  imperoejptible  degrees, 
and  this  has  caused  an  accretion  to  their  land.  They 
contend  that  the  land  in  question  is  no  longer  bed  of 
the  river,  but  dry  land,  which,  by  the  law  of  accre- 
tion, belongs  to  them. 

There  does  not  seem  to  be  much  dispute  upon  the 
main  facts  of  the  facts.  Primd  facie  the  defendant, 
as  owner  of  the  fishery,  is  entitled  to  the  bed  of  the 
river.  This  was  a  narrow  branch  of  the  river.  In 
1860  or  thereabouts  the  defendant's  father  due  a 
shallow  ditch,  a  foot  deep,  at  the  foot  of  the  banS:  of 
the  plaintiffs'  land.  At  that  time  this  land  was  river 
bed.  I  suppose  it  was  apprehended  that  it  might 
some  day  cease  to  be  so,  and  this  was  a  precaution 
taken  to  preserve  the  defendant's  title  to  it  if  that 
should  happen.  In  my  opinion,  as  1  have  said,  this 
was  useless.  Nothing  of  this  Innd  done  in  the  bed  of 
the  river  could  better  the  defendant's  title  or  affect 
that  of  the  plaintiffs.  This  ditch  has  been  cleaned 
out  from  time  to  time  by  the  defendant  since  its 
formation.  It  had  no  use  except  as  a  boundary. 
The  cement  path  has  been  made  in  this  ditch.  The 
small  quantity  of  soil  thrown  out  in  cleaning  it  was 
put  on  the  side  next  the  stream.  A  bank  seems  to 
have  been  slowly  forming,  which  this  soil  somewhat 
increased.  On  this  bank  the  defendant,  in  1866  or 
about  that  time,  planted  oziers  and  willows,  some  of 
which  have  now  oecome  large  trees,  and  from  time  to 
time  he  has  lopped  and  trimmed  these  trees.  About 
1878  the  Thames  Conservators  removed  Penton  Hook 
Weir,  which  caused  the  water  to  sink  in  this  part  of 
the  river  about  2  ft.  From  these  causes,  but  chiefly 
bv  the  last,  the  river  has  receded  •pposite  the 
plaintiffiB'  land,  so  that  during  a  great  part  of  the 
vear  the  bed  where  this  cement  path  is  made  is  dry 

The  learned  judge  has  found  that  the  site  of  the 
cement  path  is  not  now  part  of  the  river  bed.  It 
certainly  is  a  somewhat  strange  way  to  use  the  bed 
of  a  river,  to  lay  down  along  it  a  permanent  pathway. 
This  proves,  at  anyrate,  that  the  defendant  knows  it 
will  be  dry  for  a  great  part  of  the  year.  The  evi- 
denoa  proves  that  this  is  the  case.  How  long  it  is 
dry  is  not  distiiictl^  shown,  perhaps  it  would  be  diffi- 
cult to  estimate  this.  It  must  vary  with  the  seasons. 
This  year,  we  are  told,  it  has  been  dry  until  the  rains 
of  this  month,  which  have  flooded  the  river  so  much 
that  the  water  is  over,  not  only  the  path,  but  also 
the  mound  of  silt  between  it  and  the  stream  beyond. 
The  defendant  says  that  when  he  first  recollectB  the 
land  between  the  site  of  the  path  and  the  river,  which 
is  about  forty  years  ago,  '*  it  was  much  lower  than 
it  is  now ;  it  accumulates  year  by  year,  it  in- 
creases. It  was  more  often  under  water  than  now, 
because  some  eighteen  years  ago  the  Thames  Con- 
servancy did  away  with  Penton  Hook  Weir.  They 
lowered  the  level  of  the  Thames  some  18in.  or  20in." 
Mott,  who  was  tenant  of  the  plaintiffs'  land  from 
1887  for  some  years,  sajrs  that  uie  ditch,  on  the  site 
of  which  the  path  now  is,  was  about  a  foot  deep  and 
18in.  wide.  '*  Oftentimes,  when  the  water  was 
high  in  the  winter  time,  it  was  full  of  water." 
Being  questioned  by  the  judge,  he  sa^  that  in  heavy 
floods  the  water  goes  over  the  plaintiffs'  field,  and  in 
the  ordinary  winter  **  it  would  be  up  over  where  the 
concrete  was."  Low,  a  surveyor,  savs  that  between 
the  8th  of  May  and  the  16th  of  July  last  year  the 
water  fell  20in.,  and  that  on  the  16th  of  "NLaj  the 
lowest  point  of  the  path  was  2ft.  Sin.  above  the  water. 
He  cannot  say  how  often  it  is  over  the  path.  Chudam, 
a  timber  merchant,  has  known  the  locality  since 
1860.  He  says  that  the  stream  opposite  the  plain- 
tiffs' land  was,  even  in  those  days,  in  winteo:  perhaps 
a  strong  stream,  and  in  the  summer  practically  almost 


a  dry  ditch.    Now  it  is  much  lower.    These  are  wit- 
nesses for  the  defendant. 

Taking  the  plaintiffis'  evidence,  H.  D.  Backlaod 
says  that  since  1866  he  can  state  lliat  the  land  below 
the  bank  of  the  plaintiffs'  land  has  in  some  places 
silted  up,  in  others  the  bank  has  fallen  or  been 
trodden  in.  Haldane  knew  the  place  in  186S  and 
1869,  and  the  water  then,  in  flood,  used  to  oomeoTei 
the  bank.  Simmons,  a  builder,  living  a  mile  and  a- 
half  away,  has  been  accustomed  to  go  to  this  part  of 
the  river  all  his  life  to  bathe,  fish,  punt,  or  shoot.  He 
says  that  years  ago  the  water  laved  the  bank  aU  along 
the  plaintms'  land,  and  it  is  only  within  the  last  two  or 
three  years  it  has  showed  as  much  land  as  now.  In 
cross-examination,  he  says  that  the  stream  will  lave 
the  bfuik  now  *'  at  the  least  push  of  water."  Bowles, 
aged  sixty- six,  has  known  die  place  all  his  life.  He 
says  that  this  was  formerly  the  main  stream  of  the 
river ;  but  he  does  not  bekeve  you  could  row  a  doff  op 
it  now.  There  were  14ft  of  water  there,  and  now 
there  are  not  above  3ft.  Hore  fished  in  the  stream 
last  winter ;  the  water  was  then  3ft.  deep  at  the  foot 
of  the  plaintifb'  bank.  In  winter  it  is  generally 
from  2ft.  9in.  to  3ft  6in.  in  depth. 

The  plaintiffs  have  put  in  a  useful  p}an,  giving 
sections  from  the  bank  of  their  land  to  the  water, 
when  it  was  low  in  the  summer.     The  first  of  these 
sections  at  A.  is  near  the  defendants'  land  on  the 
north  bank.      The  bank  is  here  14ft  5in.  above  the 
water  and  the  path,  6ft.  din.  below  the  bank,  and  Sit 
above  the  water.      At  B.,  which  is  about  half  way 
along  the  path,  the  bank  is  12ft.  5in.  above  the  water, 
the  path  7it.  5in.  below  the  bank,  and  5ft.  above  the 
waten    At  this  point  the  mound  between  the  path 
and  the  stream  is  about  3ft.  higher  than  the  path.    At 
C,  which  is  near  the  bridge  to*' The  Nest,'^  the  bank 
is  13ft.  5in.  above  the  water,  the  path  8ft.  5in.  bebw 
the  bank,  and  5ft.  above  the  water.    The  mound  here 
is  4ft  above  the  path.  C.  ia  at  the  foot  of  the  bridge. 
The  path  is  7ft.  5in.  below  the  bank,   and  5ft  Sin. 
above  the  water.    There  is  no  mound  between  the 
path  and  the  water   at  this  point    The  bridge  is 
about  5ft  above  the  path  and  is  reached  by  steps. 

This  gives  the  heimt  of  the  bank  above  the  paiQi 
an  average  of  about  /ft. 

Photographs  were  taken  last  autamn,  by  the 
direction  of  the  court,  in  the  presence  of  tiie  agents 
of  both  parties.  The  water  was  then  very  low,  the 
path  is  strewn  with  leaves,  and  the  place  does  not 
look  much  like  the  bed  of  a  river. 

This  is  not  so  much  a  question  of  disputed  facts  ai 
of  the  inference  to  be  drawn  from  facts  not  in  dispute 
But  the  words  of  Lopes,  L.  J.,  in  Savagt  v.  Adam^  W.  N. 
1895,  109,  recently  adopted  by  the  Court  of  Appeal  if 
Colonial  Securities  Trtut  Go,  v.  Ma^sey^  44  W.  B.  212 
[1896]  1  Q. B.  38,  apply :  "The  presomptioD  is  tha 
the  decision  of  the  court  below  on  the  facts  was  right 
and  that  presumption  must  be  displaced  by  fh 
appellant.  If  he  satisfactorily  makes  oat  that  th 
judge  below  was  wrong,  then  inasmuch  as  the  appQi 
is  in  the  nature  of  a  rdiearing,  the  decision  shoal 
be  reversed ;  if  the  case  is  left  in  doubt,  it  is  dearl; 
the  duty  of  the  Court  of  Appeal  not  to  disturb  tk 
dedsion  of  the  court  below.  ^' 

Is,  then,  the  case  left  in  doubt  ?  There  is  a  well 
defined  bank  at  the  river  end  of  the  plaintaflb'  la» 
Undoubtedly  it  was  formerly  the  maigin  of  tl 
river  bed,  which  ended,  at  any  rate,  not  sooner  tha 
the  foot  of  this  bank.  The  river  still  oTerflows  i 
and  reaches  to  this  bank,  so  as  to  be,  aooordinff  to  tl 
plaintifb'  evidence,  from  2ft  9in.  to  Sft/deep 
ordinary  winter  seasons.  Sometimes*  even  now,  ti 
water  in  flood  comes  over  this  bank,  vrhidh  is  aboi 
7ft.  above  the  land  at  the  foot  of  it  It  comes  to  ti 
foot  of  this  bank  according  to  the  plainti£Gi'  witnc 
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SmmoDs,  **  at  the  least  push  of  water."    No  doubt 
the  river  is  lower  since  the  remoTal  of  Penton  Hook 
Weir  in  1878.    Also  the  bed  has  been  rising,  by  an 
lecnmulstion  of  silt,  which  the  defendant  has  some- 
what e&oouraged.    But  I  cannot  come  the  conclusion 
I      that  the  site  of  the  defendant's  path  has  ceased  to  be 
!      part  of  the  river  bed.      I  differ  from  the  learned 
jodgewHJti  reluctance;  but  I  cannot  help  thinking 
helped  too  much  upon  the  appearance  of  the  locality 
{      IS  ihown  in  the  photographs,  and  upon  the  inference 
to  he  drawn  from  the  defendant's  act  in  putting 
down  the  cement  to  form  the  pathway. 

Amuning  then,  as  I  think,  that  the  land  up  to  the 

foot  of  the  plaintiff's  bank  is  still  part  of  the  bed  of 

the  riTer,  the  next  question  is,  What  are  the  relative 

i^hts  of  the  parties  ?  The  plaintiffs  have  claimed  it  as 

their  freehold.   That  claim  fails.   The  defendant,  ho w- 

ero,  has  no  other  right  to  the  bed  of  the  river  than 

thai  which  he  has  as  owner  of  the  fishery.     I  do  not 

fbd  any  definition  of  the  extent  of  such  a  right,    j^ 

most,  in  my  opinion,  be  a  limited  ownership,  in 

npport  and  for  the  purposes  of  the  fishery.     TJn- 

qittstioDably  any  act  done  by  the  defendant  in  the 

bed  of  the  river,   which  would  interfere  with  the 

navigation,  would  be  illegal.     So  also  would  any  act, 

whidi  interfered  with  the  access  from  the  plaintiffs' 

lead  to  the  water  of  the  steam  adjoining,  whether  it 

was  low  or  high.    The  plaintiffis'  right  of  access  over 

the  hed  of  the  river  to  the  water,  in  any  state  of  its 

Sow,  I  think   is  indisputable.      The  plaintiffi    are 

riparian  proprietors,   and  while  the  land  up  to  the 

f(Mt  ol  the  blank  is  bed  of  the  river  any  act  done  by 

the  defendant  which  would  interfere  with  the  rights 

d  the  plwntiflw  as  riparian  proprietors    would  be 


1  action  is  not  framed  or  intended  to  raise  the 
<iaeBt]OR  whether  what  the  defendant  has  done  in 
»pDg  down  the  cement  path  is  an  act  of  this  kind. 
Thepbintiflb  obdm  the  site  of  path  as  their  freehold, 
ttd  the  learned  judge  state  that  this  was  the  question 
which  both  parties  agreed  to  submit  to  him  at  the 
tiiaL 

lam  obliged  to  differ  with  respect  from  the  con- 
cloaon  of  the  learned  judee.  I  think  that  the  land 
ia  (question  has  not  ceased  to  be  part  of  the  river 
M;  bat  that  the  bank  extends  to  the  plaintiffs' 
lad. 

I  Uunk  there  should  be  a  declaration  to  this  effect, 
ladalao  that  the  plaintiffs  have  all  the  rights  of 
riparian  propiietorB  on  the  northern  side  of  the  river 
la  far  as  their  land  extends. 

A.  L.  Smrn,  L.  J. — ^This  is  a  common  law  action  of 
teqiaflB  in  which  the  plaintiffi  complain  that  the 
de^Adant  has  broken  and  entered  their  close  and  laid 
^^  thereon  a  concrete  footpath.  The  defendant 
^■us  that  the  land  upon  which  he  has  laid  down 
^  footpath  is  the  land  of  the  plaintiffs,  and  he  also 
■eta  op  the  defence  of  liberum  tenementum.  The  sub- 
f'l&tial  question  is  whether  the  land  is  the  land  of  the 


I  prowed  that  the  plaintiffs  are  riparian  pro- 
upon  the  left  bank  of  the  River  'Hiames  near 
which  at  this  part  is  a  non-tidal,  public, 
XnJSable  river.  Their  predecessors  in  title  having  in 
^  year  1803  had  awarded  to  them,  as  trustees  of 
^  Wrayibnry  CSiurch  lands,  a  piece  of  arable  and 
IfeMdow  land  containing  5a.  2r.  8p.  bounded  on  the 
Vwest  by  the  Biver  Thames.  It  is  not  denied 
the  defendant  is  owner  of  a  several  fishery  in  the 
r  Thames  opposite  to  the  plaintiffs'  land,  and  it 
ilaot  disputed  tiiat  upon  authority  which  cannot  be 
"  Ded,  ffoi/ord  v.  Bailey,  Marshall  v.  UlleawaUr 
Samgatuyn  Co,,  and  TJie  Attorney'Oeneral  -v. 
««,  tins    ownership   of  the  several  fishery   is 


evidence  of  the  defendant's  ownership  of  the  soil 
underlying  it.  As  to  what  acts  an  owner  of  a  several 
fishery  may  or  may  not  perform  upon  the  soil  under- 
lying his  fishery  that  question  does  not  arise  in  this 
case,  the  question  being,  whether  the  land  whereon 
the  defendant  has  laid  down  the  concrete  path  is  or 
is  not  the  plaintiffs'. 

The  plamti£b  being  riparian  proprietors  and  the 
defendsmt  being  owner  of  the  soil  of  the  bed  of  the 
river  the  question  is  to  where,  in  the  year  1894,  when 
this  action  was  brought,  did  the  ]plaintiffs'  land 
extend ;  in  other  words,  where  did  their  ripa  end  ? 

This  seems  to  me  so  far,  prima  facie,  easy  to 
answer,  for  where  the  bed  of  the  river  began  (the  soil 
of  which  was  the  defendant's)  there  the  plaintiffs' 
ripa  ended,  but  where  as  a  matter  of  fact  this 
boundarv  was  in  1894  is  the  great  question  in  this 
case.  If  the  plaintiffs'  land  ended  upon  the  river  side 
of  the  concrete  path,  then,  apart  from  some  further 
questions  whidi  would  arise  under  the  Statute  of 
Limitations,  the  plaintiffs  are  in  the  right;  on  the 
other  hand,  if  it  ended  upon  the  land  side  of  this 
path  the  plaintifEs  are  in  the  wrong.  The  burthen  of 
proof  is  upon  the  plaintiffs  to  show  that  in  1894 
their  land  extended  to  the  land  in  dispute. 

My  brother  Bomer  came  to  the  conclusion  that  in 
1894  the  bed  of  the  river  ended  outside— i.e.,  on  the 
river  side  of  the  concrete  path,  and  that  the  laud  of 
the  plaintiffiB  therefore  embraced  the  locus  in  dispute, 
and  he  gave  judgment  for  the  plaintiffs  accordingly. 
The  learned  judge  held,  and  I  think  quite  rightly, 
that  whether  a  particular  spot  is  or  is  not  part  of  the 
bed  of  a  river  is  one  of  fact.  To  help  him  to  decide 
this  question  he  ordered  that  photographs  should  be 
taken  of  the  locality  and  they  were  taken  by  the 
joint  surveyors  of  the  plaintiffs  and  the  defendant. 
After  having  seen  these  photographs  and  heard  the 
case  out,  the  learned  judge  in  his  judgment  says : 
*'  And  but  for  the  fact  that  this  land  did  formerly 
form  part  of  the  bed  of  the  river  I  doubt  whether 
anyone  would  have  the  boldness  to  contend  that  in  its 
present  state  and  under  its  present  conditions  it 
formed  part."  This  is  a  strong  statement,  and  when 
I  first  saw  the  photographs  which  the  learned  judge 
had  had  taken  they  appeared  to  me  to  show  that  the 
learned  judge's  conclusion  was  justified,  and  if  they 
had  shown  what  I  may  call  the  average  state  of 
things  as  shown  by  the  evidence,  which  I  have  since 
found  out  they  do  not,  they  would  have  been  of  much 
more  value  than  they  are.  Whilst  we  were  hearing 
this  appeal  tiliree  other  photographs  were  taken — viz., 
upon  &e  19th  of  March,  1896,  and  were  produced 
before  us.  If  photographs  were  anything  more  than 
pictures  representing  a  particular  place  at  a  particular 
time  I  should  have  thought  that  these  last  photo- 
graphs should  not  have  been  looked  at,  but  as  photo- 
graphs, imless  verified  upon  oath,  are  not  of  them- 
selves evidence  ;  we  looked  at  them  as  mere  pictures. 
The  two  sets  of  photographs  show  two  entirely 
different  states  of  things — the  one  a  dry  autumn  time 
and  no  water,  the  other  a  wet  spring  time  with  water. 
The  latter  show  the  water  of  the  river  a  considerable 
way  up  what  we  know  to  be  the  left  bank  of  the 
Thames,  and  which  bank  in  my  opinion  plays  a  very 
important  part  in  this  case.  These  last  photographs, 
unlike  the  previous,  would  lead  to  the  conclusion  that 
the  locus  in  quo  was  bed  of  the  river  on  the  19th  of 
March,  1896.  In  these  circumstances  I  part  with  the 
photographs  which  show  such  totally  different  scenes 
and  turn  to  the  evidence  upon  which  the  case  must 
be  decided  to  see  where,  in  the  year  1894,  the  bed  of 
the  river  extended,  and  consequently  where  the 
plaintiffis'  land  ended. 

The  history  of  this  part  of  the  Thames  for  the  last 
hundred  years  is  by  no  means  left  in  obscurity.    The 
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evidenoe  shows  that  in  the  year  1803  the  plaintifEs' 
field  was  situated  some  6ft.  or  so  above  the 
river,  and  at  its  river  end  there  was  a  steep 
sloping  bank  down  to  the  river,  in  some  places  6ft. 
and  more,  and  in  other  places  somewhat  less,  from  its 
top  to  its  foot.  This  bank  I  shall  hereafter  call  the 
6ft.  bank.  This  bank  has  been  described  by  the  dif- 
ferent witnesses  as  a  shelving  bank,  almost  perpen- 
dicular— not  quite,  as  a  steep  bank,  a  sloping  bank, 
rather  steep  with  bramble  growing  along  it,  a  sloping 
bank,  the  ordinary  bank  with  the  wash  of  the  water 
coming  against  it.  From  the  award  in  1803  and  the 
plan  annexed,  it  would  seem  that  at  this  date  the 
bed  of  the  river  extended  up  to  this  6ft.  bank,  and 
it  is  part  of  the  plaintiff's  case  that  this  was  so,  and 
no  one  denies  it.  The  phuntlfb  say,  cmd  with  truth, 
that  they  were  then — 1.«.,  in  1803 — ^riparian  proprie- 
tors, which  they  could  not  have  been  unless  their  land 
had  extended  down  to  the  water's  edge,  for,  as  Lord 
Selbome  said  in  Z^on  V.  Fishmongers*  Co.,  ''it  is  of 
course  necessary  for  the  existence  of  a  riparian  right 
that  the  land  should  be  in  contact  with  the  flow  of 
the  stream.''  It  is  obvious,  in  a  river  like  the 
Thames,  rising,  as  we  know  it  does,  and  as  the  evi- 
dence shows,  in  freshets  and  floods,  and  falling  again 
in  dry  times  and  in  droughts,  that  its  waters,  when 
freshets  are  on,  would  extend  up  the  face  of  the  6ft. 
bank,  and  that  in  time  of  floods,  as  is  the  evidence, 
over  the  top  of  this  bank,  and  that  in  dry  times  and 
drought  the  exact  opposite  would  take  place,  and 
the  waters  would  dwindle  and  recede  from  this  bank. 
That  this  6ft.  bank  in  1803  was  the  limit  of  the 
plaintiflfe'  land,  and  that  it  was  also  then  the  limit  of 
the  defendant's  soil,  I  do  not  doubt.  It  is  proved 
that  where  this  bank  stood  in  1803  there  it  stands 
to-day,  and  it  can  be  seen  by  anyone  in  exactly  the 
same  place,  and  in  substantially  the  same  condition 
as  of  old.  It  appears  upon  the  evidence  that  within 
living  memory  the  land  lying  on  the  river  side  of  this 
6ft.  bank,  and  upon  which  the  concrete  path  has  been 
made,  was  much  lower  than  it  is  now,  and  that 
accumulations  have  been  taking  place  thereon  year  by 
year,  that  this  land  used  to  be  more  often  under 
water  than  it  is  now,  and  more  especially  so  since 
some  eighteen  years  ago  (1877  and  1878),  when  the 
Thames  Conservancy  did  away  with  the  Penton 
Hook  Weir,  which  had  the  effect  of  lowering  the  level 
of  the  Thames  at  this  point  of  the  river  some  18in.  to 
20in.,  one  witness  putting  it  at  30in.,  but  no  accurate 
measurements  were  made  as  to  this. 

It  was  shown  that  as  long  ago  as  1832  Willing  Eyot, 
Chitling  Eyot,  Billy's  Eyot,  and  Pancake  Eyot  were 
in  existence,  and  evidence  was  given,  which  I  do  not 
doubt  is  correct,  that  the  planting  of  tiiese  eyots 
with  willows  and  osiers,  which  has  for  some  years  been 
going  on,  resulted  in  the  flow  of  the  river  at  these 
parts  being  retarded,  the  consequence  being  the 
silting  up  of  mud  and  soil  brought  down  by  the  river, 
and  Sius  these  eyots  became  enlarged  and  altered 
and  of  different  dimensions  to  what  they  theretofore 
had  been,  and  the  bed  of  the  river  near  to  its  left  bank 
at  the  spot  in  dispute  thereby  became  raised.  That 
the  bottom  ot  the  river — i.e.,  ihe  fundus  or  bed  of  the 
river  as  distinguished  from  its  area  and  limits — 
became  altered  I  do  not  doubt ;  the  question  to  my 
.mind  is,  Has  its  area  or  have  its  limits  been  ciurtailed  ? 
It  was  show  that  in  1840  the  defendant's  father 
planted  willow  trees  in  the  bed  of  the  river,  which  are 
to  be  seen  there  at  the  present  day  outside  of  the 
foot  of  the  6ft.  bank,  and  it  ^was  proved  by  un- 
contradicted evidence  that  these  trees  had  been  con- 
tinuously trimmed  by  the  Ashby's  from  when  they 
grew  up  to  the  present  time.  It  was  proved  by  an 
overwhelming  body  of  evidence,  although  there  was 
some  contradiction   as    to  this,   that  in    1860   Mr. 


Ashby's  father  had  a  grip,  some  call  it  a  ditch,  oat 
when  the  river  was  small  along  the  toe  of  the  6ft. 
bank  to  mark  his  boundary,  and  at  some  places  along 
this  bank  where  the  water  stood  up  to  this  back,  hi 
placed  stumps  for  the  like  purpose. 

It  was  also  proved  that  continuously  from  ISGOto 
the  present  time  Mr.  Ashby  had  cleaned  out  this  grip 
and  had  thrown  what  was  dug  out  of  it  upon  the 

glace  where  the  willow  trees  which  had  been  planted 
y  his  fatiier  in  1840  grew.  This,  together  with  the 
continued  silting  up  of  the  bed  of  the  river  around 
these  trees,  has  created  the  outside  bank  at  the  foot 
of  these  willows  which  now  exists. 

It  was  proved  that  the  concrete  path  was  recently 
made  by  Mr.  Ashby  for  the  convenience  of  those 
inhabiting  the  bungalow  which  he  had  built  upon  his 
Billy's  Eyot,  so  that  when  the  river  was  low  they 
might  get  thereto  and  therefrom  dry  shod,  and  it  was 
abo  proved  that  this  concrete  path  was  made 
upon  part  of  the  site  of  the  old  grip  or  ditch. 

That  these  willow  trees,  when  planted  in  1840,  were 
planted  in  the  bed  of  the  river  as  distinguiflhed  from 
dry  land  is  not  denied  by  the  plantiffiB ;   it  is  part  of 
their  case  that  tiiey  were,  and  that  this  grip,  when 
cut  in  1860,  was  also  cut  in  the  then  dry  oed  of  the 
river  is  dear,  and  had  either  the  trees  been  planted  or 
the  fgrip  been  cut  upon  dry  land  which  had  then 
ceased  to  be  part  of  the  bed  of  the  river,  and  had  then 
become  dry  ktnd,  the  plaintiff  would,  in  my  judg- 
ment, have  been  met  by  the  Statute  of  Limitations, 
which  they  could  not  have  got  over,  for  it  is  not  sug- 
gested by  them  that  they  have  ever  exercised  a  single 
act  of  ownership  over  the  locus  in  quo,  whilst  the 
defendant,  from  1840  downwards,  has  been  exercising 
the  acts  above-mentioned.    It  was  said  that  by  tilUng 
their  field  tiie  plaintiffs  had  exercised  acts  of  owner- 
ship over  the  land  in  dispute.     This,  in  my  opinion, 
is  too  far  fetched  to  be  adopted.     Unless  the  defend- 
ant had  been  willing  to  waive  the  point,  the  plaintiffs 
would  have  been  defeated  in  this  action  by  reason  of 
their   not    being    able    to  establish  any   possessory 
title  whatever  upon  which  to  maintain  trespass. 

Now,  it  must  be  pointed  out,  for  it  ia  very  impor- 
tant, that  no  evidence  has  been  produced  to  show  that 
at  any  time  the  waters  of  the  Thames,  except  as 
occasioned  by  the  temporary  and  ordinary  vicissitades 
of  the  weather,  have  receded  from  their  anoient  bed 
which  in  1803,  as  before  stated,  extended  up  to  the 
6ft.  bank. 

It  is  true  that  the  general  level  of  the  -waters  of 
the  river  has  been  lowered,  especially  since  Penton 
Hook  Weir  was  abolished,  and  that  for  years  silting 
up  has  taken  place  around  the  eyots  as  they  have 
been  planted  with  willows  and  oziers  and  also  adjoin- 
ing the  left  bank  of  the  river,  but  as  to  the  w^t^  of 
the  river  having  receded  so  as  to  constitute  an 
abandonment  of  the  ancient  bed,  and  to  leave  land 
deielict,  that  has  not  only  not  been  shown,  but  the 
contrary  has  been  established.  What  has  taken  place, 
to  use  Lord  Selbume's  words  in  Lyon  v.  Fiahmongers* 
Co.,  has  been  '*  in  the  ordinary  and  regular  oourse  of 
nature,"  and  not  otherwise,  that  is,  when  the  weather 
is  dry  the  river  recedes,  and  when  the  weather  is  wet 
the  river  again  reverts  up  to  its  old  metes  and  bounds 
— i.e.,  to  the  6ft.  bank. 

The  evidence  as  to  this  is  as  follows  :  Hfr.  Ashby 
stated  that  the  land — i.e.,  **  between  the  6ft«  bank 
and  the  river,  was  always  covered  with  water  in  Uie 
course  of  the  year  up  to  the  6ft.  bank."  Qenerally 
speaking,  during  the  winter  months,  it  was  covered 
for  a  long  period,  and  he  did  not  ever  recollect  a 
year  when  it  was  not  covered  at  some  part  of  tiie 
time.  Mr.  Mott,  who  had  farmed  the  plaintiffi* 
land,  stated  that  in  '*  ordinary  winter  time  the  water 
would  be  up  over  where  the  concrete  was  («.<».,  to  the 
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6ft  bank)  not  merely  in  heavy  flood  time,  but  in 
ordinary  winter  time  it  would  be  above  the  conorete 
path."  Low  stated  that  he  had  frequently  seen  the 
water  over  where  the  concrete  path  is.  Gardam,  who 
knew  the  place  for  the  last  forty -five  years,  having 
deicTibed  the  differences  in  the  flow  of  the  waters  in 
different  weathers  and  seasons,  says,  **  In  winter  time 
it  would  be  above  that — «.e.,  the  concrete  path." 
"At  certain  portions  of  the  year  the  water 
would  be  all  behind  these  trees  (i.e.,  up  to  the 
6fL  bimk) ;  at  other  times  there  was  a  sort 
of  a  ditch  and  probably  it  might  be  mud,  and 
ID  a  week  or  two  you  could  weak  along  there." 
*'  When  the  water  was  up  I  have  fished  dose  up  to  the 
bink—t.e.,  the  6ft.  bank,  behind  the  trees.  lt—4.e., 
the  water  between  Billy's  Eyot  and  the  church  lands — 
diingeB  with  the  Thames ;  of  course  it  rises  and  falls, 
pEobaUy  a  foot  in  a  night.  I  might  go  there  to-day 
ind  nj  tibat  there  is  a  ditch,  and  to-morrow  I  might 
Kj  a  ronning  stream.  A  heavy  rain  like  last  night 
(be  gave  his  evidence  upon  the  9th  of  August,  1895) 
woold  probably  raise  the  Thames  one  foot,"  and  Mr. 
Symonds,  called  by  the  plsdntiffs,  stated  that  **  at  the 
Iflttt  push  of  water"  it  will  be  laving  the  bank — 
i.f..  tiie  6ft.  bank. 

ndfl  being  the  evidence,  now  comes  the  question, 
What  constituted  the  bed  of  the  river  in  1894  ? 

Was  it  the  same  old  bed,  I  mean  by  that  did  it 
eonaist  of  the  same  old  limits,  or  has  the  old 
M  been  curtailed,  and  if  so,  when,  and  by  how 
mvch? 

I  take  the  bed  of  a  river  to  be  where  the  running 
vifter  of  the  river  makes  its  mark.    It  may  be  there 
ooe  moment  and  back  another,  and  as  the  rains  from 
kaven  descend  it  will  ever  and  again  fill  its  old 
teeastonied  bed.    I  will  here  use  the  words  which  I 
find  in  an  American  case  to  which  I  have  been  re- 
teed.  The  State  of  Alabama  v.  The  StaU  of  Georgia, 
bt  they  in  apt  language  convey  what  I  mean  to 
esanm  as  to  what  constitutes  a  bed  of  a  river :   '*  The 
M  of  the  river  is  that  portion  of  its  soil  which  is 
ahrmately  covered  and  left  bare,  as  there  may  be  an 
■cnaae  or  diminution  in  the  supply  of  water,  and 
9kkh.  is  adequate  to  contain  it  at  its  average  and 
aeaa  stage  during  the  entire  year,  without  reference 
to  the  extraordinary  freshets  of  the  winter  or  spring, 
or  the  extreme  droughts  of  the  summer  or  autumn." 
If  tbe  old  bed  has  been  curtailed  as  the  plaintiffs 
this  must  have  been  brought  about  either  by 
of  the  receding  of  the  river  from  part  of  its 
bed  and  leaving  the  land  derelict,  or  by  reason 
^  the  deposit  of  alluvion  against  the  plaintiffs'  bank, 
cither  of  xvhich  in  this  case  must  have  occurred  since 
tb^year  1882 — ue,,  within  twelve  years  of  action,  in 
order  to  arail  the  plaintiffs,  for  otherwise  they  would 
W  defeated  by  the  Statute  of  limitations. 

The  iDcidents  attending,  and  the  distinction  be- 
tveoiy  land  derelict  and  land  formed  by  alluvion,  is 
dalt  with  by  Best,  C.  J.,  in  delivering  the  opinion  of 
fte  judges  In  the  House  of  Lords  in  Oifford  v.  Lord 
Tmeroftgh. 

Am  r^^zds  the  possibilibr  of  an  owner  of  a  several 
hLaj  having  a  shifting  boundary  to  his  land  under 
kit  several  fishery,  Baron  Bramwell,  in  the  case  of 
Jbyor  of  Carlide  v.  Qraham^  dealing  with  a  several 
ttieryp  says  :  "  The  plaintiffs  had  a  several  fishery 
wkidi,  no  doubt,  must  have  been  granted  or  acquired 
Vf  setes  and  bounds ;  the  locus  in  quo,iB  not  within 
liom  metes  and  bounds."  If  this  he  the  law,  then, 
sstn  if  the  plaintiflh  could  have  established  that  the 
had  receded  from  part  of  its  ancient  bed,  not 
by    ahrinking   and  again   growing    in  the 

y  and  regular  course  of  nature,  but  had  per- 

Binmtlj  doDO  so  and  left  land  dereUct,  it  would  be 
to  the  plaintiff's  contention  that  as  the  river 


receded  so  the  soil  underneath  the  several  fishery  of 
the  defendant  also  became  contracted. 

It  was  pointed  out  by  the  plaintiffs'  counsel  that 
Bailey,  J.,  in  Scratton  v.  Brown,  when  dealing  with 
the  question  as  to  whether  there  may  be  a  shifting 
boundary  to  land,  says:  *'That  must  be  the  case  of 
land  fronting  the  sea  or  a  river  where  from  time  to 
time  the  sea  or  river  encroaches  or  retires.  If  the 
sea  leaves  a  parcel  of  land,  the  piece  left  belongs  to 
the  person  to  whom  the  shore  there  belongs.  The 
Crown  by  a  grant  of  the  sea-shore  would  convey  not 
that  which  at  the  time  of  the  grant  is  between  high 
and  low-water  mark,  but  that  which  from  time  to 
time  shall  be  between  those  two  termini,** 

I  incline  to  the  opinion  that  where  the  water  is  the 
boundary  this  may  be  so,  but  whether  this  b  so  where 
such  a  line  of  demarcation  as  the  6ft.  bank  exists  I 
do  not  decide,  for  there  has  been  no  such  receding  by 
the  waters  of  the  Thames  in  the  present  case  so  as  to 
leave  land  derelict  as  to  raise  the  point. 

For  reasons  above  given,  in  my  judgment,  the 
plaintiffs  have  not  proved,  as  they  were  bound  to  do 
to  establish  this  part  of  their  case,  that  the  Thames 
has  receded  from  part  of  its  ancient  bed,  but  on  the 
contrary  the  evidence  shows  that  it  has  not. 

It  was  said  that  the  photographs  ordered  by 
Bomer,  J.,  showed  that  land  vegetation  had  sprung 
up  and  had  taken  the  place  of  water  vegetation  upon 
the  locua  in  dispute,  and  that  this  showed  that  it  had 
become  dry  land  in  1895,  and  was  consequently  not 
in  1894  the  bed  of  the  river. 

There  is  not  a  particle  of  evidence  that  this  is  so, 
and,  speaking  for  myself,  I  cannot  tell  by  looking  at 
the  photographs  whether  this  be  so  or  not,  and  even 
if  I  could,  as  I  have  before  said,  photographs  per  ee 
and  unverified  are  no  evidence  at  aU. 

Being  of  opinion  that  the  evidence  shows 
that  the  area  of  the  bed  of  the  Thames  extends 
to  where  it  always  has  been  during  the  present 
century— 4.e.,  up  to  the  foot  of  the  6ft.  bank, 
this  in  my  judgment  is  sufficient  to  conclude  this 
case  in  favour  of  the  defendant,  and  upon  this  I 
decide  it.  But  if  I  am  wrong  I  must  add  that  I  very 
much  doubt  if  the  plaintiffs  can  invoke  the  doctrine 
of  accretion  as  applying  to  a  case  where,  as  here,  the 
old  line  of  demarcation  between  the  plaintiffs'  land  and 
the  river  has  alwavs  been  in  existence  and  still 
remains  patent  for  all  to  see.  I  allude  to  the  old  6ft. 
bank. 

It  cannot  be  denied  that  authority  is  to  be  found 
in  the  books*  for  instance,  in  Hale's  De  Jure  Marie, 
Britton,  Fleta,  Bracton,  the  Institutes  of  Justinian, 
and  the  Year-books,  all  of  which  will  be  found 
referred  to  by  Lindley,  J.,  in  his  judgment  in  Foster  y, 
Wright,  at  p.  447,  and  also  iuthe  judgment  of  Chelms- 
ford, L.O.,  in  Aitorney-Oeneral  v.  Chambers,  at  p. 
71,  and  in  other  cases,  which  would  lead  to  the 
conclusion  that  in  a  case  with  such  metes  and  bounds 
ever  existing,  as  in  the  present,  the  doctrine  of  accre- 
tion would  not  apply*  ^be  case  upon  which  coimsel 
for  the  plaintiffs  relied  to  show  that  although 
there  might  be  metes  and  bounds,  yet  the  doctrine 
of  accretion  did  apply,  was  that  of  Foster  v.  Wright. 
In  that  case,  in  which  the  question  was  as  to  whether 
the  owner  of  a  fishery  in  a  river  could  follow  his 
fishery  when  the  river  gradually  and  imperceptibly 
changed  its  course  and  ate  into  the  soil  of  another, 
although  after  many  years  the  encroachment  upon 
that  other's  soil  could  be  identified,  Lindley,  L.J., 
held  that  it  could  be  followed,  and  if  I  may  be  per- 
mitted to  say  so,  I  agree  with  him ;  but  that  learned 
judge  said :  *'  The  change  of  the  bed  of  the  river  has 
been  gradual,  and  although  the  bed  is  not  now  where 
it  was,  the  shifting  of  the  bed  has  not  been  per- 
ceptible from  hour  to  hour,  from  day  to  day,  from 
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week  to  week,  nor  in  fact  at  all,  except  by  comparing 
its  position  of  late  years  with  its  position  many  years 
before." 

This,  I  would  point  out,  is  not  so  in  the  present 
case,  for,  as  before  stated,  the  old  6ft.  bank  has  been 
ever  standing  where  it  is.  There  stands  the  old  line 
of  demarcation  of  the  plaintifis'  land,  and  there  it  has 
stood  clearly  defined  whenever  the  deposit  of  alluvion 
by  reason  of  the  silting  up  of  sand  became  such  as  to 
be  in  itself  apparent,  and  then,  at  that  very  moment 
when  the  first,  and  indeed  every  subsequent  accretion, 
became  apparent,  so  also  at  the  same  identical  time  it 
became  perceptible  to  the  ordinary  observer  that  the 
accretion  so  formed  was  no  part  of  the  plaintiffs' 
land. 

This  certainly  differentiates  this  case  from  Foster  v. 
Wright  in  an  essential  particular,  and  as  at  present 
advised  I  doubt  extremely  whether  the  doctrine  of 
accretion  applies  at  all  to  the  present  case. 

The  whole  doctrine  of  accretion  is  based  upon  the 
theory  that  from  day  to  day,  week  to  week,  and 
month  to  month,  a  man  cannot  see  where  his  old  line 
of  boundary  was,  by  reason  of  the  gradual  and 
imperceptible  accretion  of  alluvion  to  his  land. 

How  can  this  apply  to  a  case  like  the  present, 
when  the  whole  tiling  is  at  once  patent  ?  The  late 
Willes,  J.,  in  the  case  of  Lloyd  v.  Ingram  (the  Shore- 
ham  foree^ore  case,  which  will  be  found  reported  in 
a  report  of  its  own,  1868)  then  laid  down  the  law  of 
accretion  to  the  jury:  *'If  by  gradual  and  imper- 
ceptible accretions  in  the  ordinary  course  of  the 
operations  of  nature  land  is  added  on  by  slow 
degrees  to  the  shore  "  {Llovd  v.  Ingram  had  relation 
to  the  seashore,  but  as  to  this  point  a  river  stands,  in 
my  judgment,  upon  the  same  footing),  *' notwith- 
standing that  aft^  a  certain  period  you  may  see  that 
a  body  of  land,  however  considerable,  has  accrued  to 
the  shore,  yet  if  the  steps  by  which  tiiat  land  is 
formed  are  steps  gradual  and  in  the  ordinary  course 
of  nature,  cmd  happening  from  time  to  time,  but  you 
cannot  perceive  the  change  from  step  to  step  (if  one 
may  use  the  figure),  then  that  land  so  gradually  and 
imperceptibly  accrued  does  belong  to  the  owner  of 
the  shore  and  is  given  to  him  by  the  law  as  his 
property.  I  say  '  gradual  and  imperceptible.'  .  .  . 
The  question  b  'mether  the  land  in  question  was 
form^by  sudden,  practical,  perceptible  addition  such 
as  ordinary  observation  would  recognize  from  time  to 
time,  or  whether  it  was  formed  by  gradual  additions 
such  as  ordinary  observation  would  not  recognize  as 
one  from  step  to  step,  but  as  to  which  from  stage  to 
stage  you  would  say  there  has  been  an  addition  that 
I  can  now  perceive  to  the  place  in  question." 

Apply  this  ruling  to  the  present  case.  As  soon  as 
any  deposit  of  aQuvion  became  visible  at  all,  a 
practical,  perceptible  addition  to  the  plaintiffs'  land 
would  at  once  be  by  the  ordinary  observer  recognized, 
and  this  would  be  seen  not  by  stage  to  stage,  but  by 
step  to  step.  As,  however,  I  have  not  to  decide  thu 
point  I  wm  say  no  more  about  it,  excepting  that 
there  appears  to  me  to  be  great  obstacles  in  the 
plaintiffs'  way  in  maintaining  that  the  doctrine  of 
accretion  appUes  to  this  case  at  all.  In  my  judgment 
my  brother  Bomer  has  been  led  astray  by  the 
photographs  he  ordered  to  be  taken,  and  has  lost 
sight  of  the  proved  fact  of  the  ancient  and  still 
existing  boundfury,  the  old  6ft.  bank,  and  he  does 
not  so  much  as  allude  to  the  fact,  which  the  evidence 
clearly  shows,  that  what  the  Thames  has  for  the  last 
bundled  years  been  doing  and  still  is  doing  as  regards 
its  rise  and  fall  to  and  m>m  the  6ft.  bank,  has  ever 
been  in  the  ordinary  and  regular  course  of  nature, 
both  facts,  in  my  opinion,  of  vital  importance  for  the 
right  determination  of  this  case.  I  must  take  leave 
to  say  that,  having  considered  the  whole  evidence  in 


this  case,  I  have  the  boldness  to  assert  that  in  1894 
the  site  of  the  concrete  path  formed  part  of  the 
ancient  bed  of  the  Thames. 

The  learned  judge  held  that  the  putting  down  of 
the  concrete  path  by  the  defendant  was  evidence  that 
the  land  no  longer  formed  part  of  the  bed  of  the 
river,  and  he  said  that  he  suspected  that  the  defend- 
ant had  done  so  in  order  to  acquire  titie  to  the  land. 
With  all  respect  I  cannot  agree  with  my  brother 
Bomer  in  either  of  these  suggestions.  What  the 
defendant  did  was  to  put  down  this  path  in  the  dry 
bed  of  the  river,  so  that  that  bed  might  be  better 
utilized  by  passers^n  foot  (when  the  watm  of  the  tiver 
were  off  it)  to  and  from  the  bungalow  by  having 
a  dry  path  instead  of  a  slimy,  slippery,  and  at  timss 
muddy  one  to  walk  upon. 

The  plaintiffs  are  still  entitied,  as  they  have  ever  ^ 
been  since  1803,  as  riparian  owners  to  access  to  the 
river,  to  contact  with  its  waters  as  they  shrink  and 
grow  in  the  ordinary  and  regular  course  of  nature: 
Lyon  V.  Fishmongers*  Co. 

This  right  they  have  still,  and  this  right  the  defend- 
ant cannot  interfere  with.  If  he  does,  then  I  appre- 
hend the  plaintiffs  may  lawfully  complain,  bat  I 
cannot  bring  myself  to  hold,  as  my  brother  Bomer 
held,  that  the  soil  whereon  the  concrete  path  has  been 
placed  is  the  soil  of  the  plaintiffs,  for  in  my  opinion 
it  is  not,  and  therefore  this  action  must  be  disnussed 
with  costs  here  and  below. 

Appeal  allowed. 

Solicitors,    Soames,    Edward^   A    Sons^  for    Bmodl 
&  Lomas,  Bickmansworth ;  S.  Vigers  A  Richardson, 


Jan.  29. 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and  Lopes  > 

and  Chitty,  L.JJ.)  ) 

Martin  v.  Martin  &  Co.  (a.) 

Practice — Consolidation   of  actions  —  Applicaium  hy 
plaintiff^Ord.  49,  r.  8. 

The  cowrt  has  power  to  make  an  order  for  the  con- 
solidation of  actions  at  the  irutarue  of  a  plaitUiff  ets  well 
as  at  the  instance  of  a  defendani. 

Appeal  from  an  order  made  by  Gave»  J.>  at 
chambers. 

The  plaintiff  brought  an  action  against  the  defen- 
dants for  breach  of  a  contract  to  deliver  certain 
shares. 

The  defendants  alleged  that  the  oontzmot  was 
subject  to  certain  conditions,  and  pleaded  that  they 
had  given  the  plaintiff  a  bill  of  excnange»  which  had 
not  then  matured. 

On  this  bill  being  dishonoured  at  xnaturity  the 
plsintiff  brought  a  second  action  in  which  he  claimed 
both  for  the  breach  of  contract  and  also  on  the  bill  of 
exchange. 

On  the  application  of  the  plaintiff  Gave,  J.,  made 
an  order  for  the  consolidation  of  the  two  actions, 
under  ord.  49,  r.  8. 

The  defendants  appealed. 

Kisch,  for  the  defendants. — ^There  b  no  jurisdictioa 
to  order  actions  to  be  consolidated  at  the  inatanoe  of 
a  plaintiff.  Ord.  49,  r.  8,  is  as  follows  :  **  Caoaea  or 
matters  pendipg  in  the  same  division  may  be  oon- 
solidated  by  order  of  the  court  or  a  jad^  in  the 
manner  in  use  before  the  commencement  of  the 
principal  Act  in  the  Superior  Courts  of  Commoa 
Law."    By  the  practice  at  common  law  actions  coulft 

(a.)  Beported  by  F.  G.  Bugker,  Esq.»  Barrister-at* 
Law. 
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o&ly  be  oonaolidated  at  the  instanoe  of  the  defen- 
dants, and  the  rale  adopts  that  practioe :  Amos  v. 
Chdwick,  4  Gh.  D.  869,  2d  W.  B.  Dig.  186. 

Aihim  Cross,  for  the  plaintiff,  cited  Bennett  v.  Lord 
Bm,  5  C.  P,  D.  339,  28  W.  E.  Dig.  174 ;  and  Amos 
T.  Chadunck,  26  W.  B.  840,  9  Gh.  D.  459. 

Cur,  adv.  vuU. 
Jan.  29.— Lord  Esher,  M.B.— It  is  argued  that 
there  was  no  jnrisdiction  to  make  an  order  for  the 
cooaolidation  of  these  actions,  because  the  application 
for  it  was  made  by  the  plaintiff.  The  case  depends 
on  Old.  49,  r.  8.  That  mle  says  that  causes  pending 
in  the  same  division  may  be  consolidated  in  the 
manner  in  use  in  the  common  law  courts  before  the 
^  Judicature  Act.  It  is  said  that  before  the  Act  sudi 
an  order  oonld  only  be  made  on  the  application  of  a 
dflfendant.  That  practice  was  known  to  the  framers 
of  the  nle,  and  if  they  had  intended  to  continue  that 
padioe  they  could  have  said  so.  But  what  ^ey 
flave  aud  is  that,  where  causes  are  pending  in  the 
lame  diTision — ^that  is  a  condition  precedent  to  the 
■aking  of  an  order — they  may  be  consolidated  in  the 
inanner  formerly  in  use  in  the  common  law  courts. 
Jhat  means  that  if  an  order  is  made,  it  is  to  be  dealt 
with  in  the  old  manner.  I  desire  to  give  the  mle  a 
vide  interpretation  which  will  leave  the  judge  at 
ehambars  a  large  discretion,  subject,  of  course,  to  an 
qipeal  to  this  court.  I  think  that  tiie  only  condition 
pnoedent  to  the  making  of  an  order  b  that  the  causes 
ihonld  be  in  the  same  division. 

I^FKS,  L.  J. — ^The  old  practice  was  that  actions 
wnld  not  be  consolidated  except  on  the  application  of 
defendants.  But  we  have  to  consider  uie  present 
nle.  There  is  nothing  in  that  rule  to  show  uiat  an 
appiicatian  for  an  order  for  consolidation  can  only  be 
aMe  by  a  defendant.  The  actions  to  be  consolidated 
rat  be  in  the  same  division,  that  b  the  only  con- 
Stioii  precedent.  I  agree  that  it  b  wbe  that  in  a 
■rtter  of  this  sort  as  much  as  possible  should  be  left 
to  the  discretion  of  the  judge. 

Chutt,  Ij.  J.,  concurred. 

Appeal  dismissed* 

Solidtors  for  the  plaintiff,  Ooldberg,  Langdon, 
Beneit,  A  NewaU. 

fiolidtora  for  the  defendants,  Oibson,  Wddon,  A 
BOhnmgh. 


Fran  Q.  B.  Div.       "j 
(Lnd  Esher,  M.B.,  and  \  Dec.  11,  19. 

topesttidBigby,L.JJ.)) 

TjAjboa  v.  Cox.  (a.) 

landlord  and  tenant — Negligence — House  let  in  dan- 
ftnus  nondition  —  Defective  staircase  —  Injury  to 
fcaonf  a  uwrkman — LuAility, 

There  is  no  implied  obligation  upon  the  landlord  of  an 
^/nmished  house  towards  his  tenant  not  to  let  the  house 
*  a  defective  or  dangerous  condition.  Consequently,  the 
^rfford  is  not  liahle  in  an  action  for  negligence  brought 
eftdnst  him  by  the  tenant  for  injuries  sustained  by 
fesmnofsuch  dtfective  condition;  a  fortiori  the  land- 
M  is  not  liable  in  such  an  action  brought  against  him 
h  •  vcrkman  employed  by  the  tenant. 

Us  was  an  appeal  from  the  judgment  of  Lord 
I  Biaell  of  Killowen,  C.J.,  who  non-suited  the  plain- 
tiff at  the  trial  of  the  action  with  a  special  jury. 
The  aetkm  iras  brought  to  recover  damages  for 

(a.)  Beported  by  B.  G.  Stillwell,  Esq.,  Barrister- 
at-Law. 


personal  injuries  from  the  defendant,  the  owner  of  a 
house  which  he  had  let  to  a  weeklv  tenant ;  and  the 
plaintiff  was  a  workman  employed  by  such  tenant. 

It  appeared  at  the  trial  that  the  plaintiff  in  com- 
pany with  another  man  was  employed  by  the  tenant 
to  remove  some  furniture.  While  the  two  men  were 
carrying  a  bedstead  downstairs  the  staircase  gave 
way  and  the  plaintiff  was  badly  injured.  It  was 
also  proved  at  the  trial  that  the  staircase,  not  having 
sufficient  support,  was  defective  and  unsafe,  and  that 
thb  defect  exbted  at  the  time  the  tenant  went  into 
occupation.  It  was  further  proved  that  the  tenant 
had  complained  to  the  landlord  of  the  defective 
condition  of  the  staircase. 

The  Lord  Ghief  Justice  ordered  a  non-suit  on  the 
ground  that  the  plaintiff  had  failed  to  show  that 
there  was  any  dufy  towards  him  on  the  part  of  the 
defendant. 

From  thb  judgment  the  plaintiff  now  appealed. 

Sinclair  Cox  {F,  Lampard  with  him),  for  the  ap« 
pellant. — ^The  non-suit  was  wrong.  The  defect 
exbted  at  the  time  the  premises  were  let,  and  the 
defendant  was  liable  for  the  repair  of  the  prembes 
as  between  himself  and  the  tenant.  The  tenant  had 
complained  to  the  defendant  of  the  state  of  the 
stain,  lliere  was  sufficient  evidence  of  an  agreement 
by  the  defendant  to  do  repairs  to  go  to  a  jury: 
Paynes.  Rogers,  2  H.  Bl.  350;  Sandford  v.  Clarke, 
37  W.  B.  28,  21  Q.  B.  D.  398.  An  action  for  negli- 
gence will  lie  against  a  landlord  who  has  demised 
hb  premises  knowing  them  to  have  been  in  a  dan- 
gerous condition :  Todd  v.  Flight,  9  W.  B.  145,  9  C. 
B.  K.  S.  377.  Even  if  he  had  not  such  knowledge  be 
would  be  liable :  OwinneU  v.  Earner  and  Wife,  L.  B. 
10  G.  P.  658,  23  W.  B.  Dig.  143.  In  the  present  case 
the  staircase  was  a  private  way,  whereas  m  the  case 
of  Bobbins  v.  Jones,  12  W.  B.  248,  15  G.  B.  N.  S.  221, 
the  structure  in  question  was  part  of  a  highway. 
Again  in  Gandy  v.  Jubber,  12  W.  B.  526,  5  B.  &  S.  78, 
the  landlord  was  held  liable  for  damages  to  a  passer- 
by in  respect  of  a  dangerous  grating  over  a  cellar. 

B.  F.  Williams,  Q.C  (F.  B.  G.  BadcUffe  with  him), 
for  the  respondent. — The  non-suit  was  quite  right. 
The  action  was  for  negligence,  but  there  was  no 
evidence  of  negligence  on  the  part  of  the  defendant. 
Moreover,  there  was  no  duty  on  the  part  of  the 
defendant  towards  the  plaintiff.  You  cannot  recover 
against  a  landlord  unless  he  has  neglected  some  duty 
the  omission  of  which  constitutes  a  nuisance  and  a 
danger  to  the  public :  Francis  v.  Cockrell  18  W.  B. 
1205,  L.  B.  5  a  B.  501 ;  Le  Lievre  v.  Gould,  41  W.  B. 
468,  [1893]  1  Q.  B.  491 ;  Eeaven  v.  Fender,  11 
Q.  B.D.  503. 

Sinclair  Cox  replied. 

Cur.  adv.  vuU. 

Dec.  19. — Lord  Esher,  M.B. — In  this  case  the 
plaintiff  brought  an  action  against  the  defendant,  as 
owner  of  a  house,  to  recover  damages  in  respect  of 
an  injury  he  had  received  owing  to  the  defective 
condition  of  such  house.  The  evidence  showed  that 
the  house  was  owned  by  the  defendant,  that  it  was 
let  to  a  weekly  tenant  who  was  in  occupation  at  the 
time  the  plaintiff  sustained  the  injury,  and  that  at 
the  time  ox  the  letting  to  tiie  tenant  the  house  was  in 
an  unsafe  condition  owing  to  the  defective  condition 
of  the  staircase,  which  defect  caused  the  injury  to 
the  plaintiff.  The  question  for  thb  court  b  whether 
the  defendant  was  Hable  to  the  plaintiff.  There  was 
no  contractual  relation  between  the  plaintiff  and  the 
defendant.  The  defendant  did  not  invite  the  plaintiff 
into  the  house.  Nor  b  thb  like  the  case  of  a  shop- 
keeper who  keeps  hb  shop  open  for  the  public  to 
enter  therein. 
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Then  it  was  said  that  there  was  negligenoe  on  the  part 
of  the  defendant ;  that  he  was  neghgent  in  having  let 
the  house  to  a  tenant  in  a  dangerous  condition,  and  that 
suoh  negligence  caused  the  accident  to  the  plaintiff. 
It  has  been  pointed  out  in  several  cases  before  this 
that  you  cannot  accuse  a  person  of  negligence  towards 
another  unless  you  prove  that  he  has  some  relation  to 
or  duty  towards  such  other  person,  and  that  he  had 
neglected  to  perform  such  duty.  This  was  decided 
by  Heaven  v.  Fender^  which  was  followed  by  Elliott 
V.  Hall,  34  W.  B.  16,  15  Q.  B.  D.  315. 

LooUng  at  those  cases  we  have  to  see  if  there  was 
any  duty  existing  between  the  parties  here.  It  has 
been  pointed  out  in  previous  cmcs  what  relation 
between  the  parties  will  create  a  duty.  If,  for  instance, 
a  person  is  on  a  highway,  he  has  a  duty  towards 
any  other  person  who  may  also  be  on  that  highway 
and  near  to  him ;  on  each  of  them  is  imposed  a  duty 
to  take  reasonable  care  so  as  not  to  interfere  with  the 
other.  So,  again,  if  a  person  has  a  house  dose  along 
a  highway  or  public  road,  the  proximity  of  his  house 
to  such  highway  or  road  imposes  a  duty  on  him  to  all 
persons  passing  thereby ;  and  if  the  owner,  by  the 
negligent  management  of  such  house,  causes  injury  to 
passers  by,  he  is  liable  in  an  action  for  damages. 
So  also  again  with  regard  to  your  next-door 
neighbour ;  you  must  not  let  your  house  be  in  such  a 
condition  as  to  cause  any  injury  to  him. 

In  the  present  case  before  us,  however,  it  is  said 
that  there  was  negligence  on  the  part  of  the  defend- 
ant in  letting  his  house  to  a  tenant  when  it  was  in  a 
defective  condition.  It  has,  however,  been  held  that, 
in  the  absence  of  any  contract  to  tiie  contrary,  there 
is  no  duty  on  the  part  of  a  landlord  towards  a 
tenant  to  let  his  house  in  a  condition  that  is  not 
defective.  There  is  no  duty  imposed  on  a  landlord 
not  to  let  an  unfurnished  house  in  a  rotten  condition. 
Any  such  duty  must  depend  upon  express  contract. 
If  there  is  no  such  duty  then  on  the  psui;  of  i^e  land- 
lord towards  his  tenant,  much  less  is  there  any  duty 
on  his  part  towards  a  stranger.  Therefore  there  was 
no  duty  on  the  part  of  the  defendant  here  to  the 
plaintiff,  and  if  there  was  no  duty  on  his  part  there 
could  be  no  negligence.  The  Lord  Chief  Justice  was 
therefore  quite  right  in  directing  a  non-suit,  and  this 
appeal  must  therefore,  in  our  opinion,  be  dismissed. 

Lopes,  L. J. — ^The  defect  complained  of  here  is  the 
defective  staircase  in  the  house  let  by  the  defendant 
to  a  tenant.  There  is  no  liability  on  the  part  either 
of  the  landlord  or  the  tenant,  except  in  the  case  of 
a  statutory  or  contractual  dutv  to  keep  the  house  in 
repair,  and  no  evidence  has  oeen  produced  of  any 
such  duty  in  this  case ;  and  where  there  is  no  duty 
existing  diere  clearly  cannot  be  any  negligence.  The 
non-suit,  therefore,  was  right. 

BiQBY,  L.J. — I  only  desire  to  add  the  remark 
that,  as  to  the  contention  that  a  landlord  is  liable  if 
he  lets  his  house  in  a  defective  condition,  the  duty  of 
the  landlord  only  relates  to  public  buildings  and  does 
not  relate  to  his  tenant  or  his  tenant's  guests. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  A»  Savage  Cooper, 

Solicitors  for  the  respondent,  Powell  A  Skues. 


^■1 


From  Chan.  Div. 
(lindley,  A.  L.  Smith,  J  Jan.  20,  22. 

and  Bigby,  L.JJ.) 

In  re  ISAAO. 
Cbonbach  v.  Isaac,  (a.) 

Practice  —  Administration  action  —  Costs  —  Defendant 
trustees  —  Severance  of  defence  —  Apportionmeni  of 
costs — Discretion  of  court — Appeal — R,  S.  C,  1883, 
ord.  65,  r.  1. 

In  an  cLction  to  administer  the  estate  of  a  deceoaed 
testator,  in  which  the  two  trustees  and  executors  S,  and  L 
were  defendants,  the  defendants  were  represented  by  one 
firm  of  solicitors  until  a  certain  date,  when  they 
severed,  and  the  defendant  L  appeared  in  person.  Some 
time  afterwards  1,  instructed  another  solicitor  toad  for  * 
him.  The  action  coming  on  for  hearing  on  further  con- 
sideration, Kekewich,  J.,  gave  the  trustees  one  set  of 
costs  only  out  of  the  estate,  and  directed  that  it  should  be 
paid  to  8,  exclusively. 

Held,  on  appeal,  that,  there  being  no  evidence  that  L 
had  acted  unreasonably  in  severing,  the  costs  were  not 
in  the  discretion  of  the  judge,  and  therefore  the  appeal 
was  competent, 

Furtlier,  that  the  proper  order  to  be  made  was  that  one 
set  of  costs  should  be  given,  to  be  apportioned  by  the 
taxing-master,  but  so  as  to  give  to  L  only  costs  for  xoark 
actueUly  done  by  him. 

Appeal  of  the  defendant,  Saul  Isaac,  one  of  the 
executors  and  trustees  of  the  will  of  the  testator, 
Samuel  Isaac,  from  a  decision  of  Kekewich,  J.,  where- 
by his  lordship  had  directed  that  in  an  adminifltra- 
tion  action  one  set  of  costs  only  should  be  paid  to  the 
trustees  out  of  the  estate,  and  that  those  should  be 
paid  to  the  other  trustee,  Lewis  Solomon,  to  the 
exclusion  of  Isaac. 

The  testator's  will  and  codicil,  dated  the  3rd  of 
July,  1886,  and  the  10th  of  November,  1886, 
respectively,  were  proved  by  two  of  the  executors 
named  therein,  Isaac  and  Solomon,  power  beiuR 
reserved  to  the  others  to  come  in  and  prove.  He  died 
on  the  22nd  of  November,  1886. 

The  deceased  was  a  contractor  to  the  Meney 
Bail  way  Co.,  and  it  was  stated  that  shortly  after 
his  death  his  brother,  Saul  Isaac,  endeavoured  to  get 
those  contracts  transferred  to  him  for  his  own 
benefit. 

An  action  was  commenced  by  writ  issued  the  14th 
of  December,  1886,  for  the  administration  of  the 
trusts  of  the  testator's  will,  the  two  executors  and 
trustees  Isaac  and  Solomon  being  the  defendants. 

Judgment  in  the  action  was  delivered  on  the 
30th  of  April,  1887. 

The  chief  clerk's  certificate  was  filed  the  12ih  oi 
August,  1895,  and  the  further  consideration  oame  on 
for  hearing  on  the  25th  of  March,  1896,  "vrhen  Keke- 
wich, J.,  made  the  order  now  appealed  from. 

Until  the  22nd  of  November,  1892,  both  the  execn- 
tors  were  represented  by  Messrs.  Ghx)ver»  Sumphreys^ 
&  Son.  Isaac,  however,  then  withdrew  hia  retainer 
and  put  his  own  name  on  the  record. 

On  tiie  24th  of  January,  1894,  he  appointed  Mr. 
Ernest  Bevir  as  his  solicitor,  who  had  continued  to 
act  for  him  since. 

No  evidence  was  before  the  oonrt  to  explain  wbj 
the  trustees  had  severed  in  the  course  of  the  pro- 
ceedings. 

Farwell,  Q.C,  and  Rowden,  for  the  appellant. — 
Unless  severance  per  se  is  misconduct,  the  truatBeB 
are  entitled  to  their  costs,  and  to  share  tlxem  :  Coume  ▼. 

(a.)  Beported  by  W.  SHAUxmoss  Go1>i>abi>,  Saq., 
Barrister-at-Law. 
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ffumphretf,  26  Beav.  402, 7  W.  E.  Ch.  Dig.  3 ;  AUomet/' 
Gmrd  y.  WyyiUe,  28  Beav.  464,  9  W.  B.  Gh.  Dig.  63. 
Th^  are  entitled  to  one  set  of  costs  only,  but  the 
tazing-inaster,  and  not  the  judge,  decides  the  pro- 
pQrtion  m  which  it  is  to  be  divided  between  them. 
The  decision  of  Kekewioh,  J.,  if  allowed  to  stand, 
wonld  create  a  new  practice. 

Wamngtonj  Q.C.y  and  Barthtvick,  for  the  respon- 
dent, Soknnon. — ^This  is  really  an  appeal  for  costs,  and 
ia  not  a  question  of  depriving  a  trustee  of  costs  out  of 
the  estate.  No  question  of  principle  is  involved ;  it  is 
merely  a  question  for  the  judge  to  decide  how  the 
coits  are  to  be  divided ;  that  is  in  the  judge's  discre- 
tion,  and  the  Court  of  Appeal  will  not  interfere  with 
that  discretion.  It  really  becomes  an  appeal  from 
the  judge  to  the  taxing-master. 

A,  H.  Je69tli  for  the  beneficiaries. 

FonwK,  Q.C.,  in  reply. — ^If  the  order  stands,  this 
corioui anomaly  will  result:  the  estate  is  not  fully 
woond  up,  and  Isaac  is  ordered  to  ^t  in  some  of  the 
otttrtanding  assets ;  is  he  to  do  this  and  to  give  his 
Mrrioes  gratuitously  ? 

Cur,  adv»  vulL 

Jan.  22. — ^The  judgment  of  the  court  was  delivered 
by 

LniDLST,  L.J. — ^This  is  an  unfortunate  appeal 
aboat  costs,  and  the  first  question  which  arises  is 
whether  the  appeal  is  competent.  The  case  is  this : 
fWa  lordship  shortly  stated  the  facts,  and  oon- 
tmned:]  In  the  order  on  further  consideration 
the  costs  were  dealt  with  by  the  learned  judge  in  this 
wav.  One  set  of  costs  onlv  was  given  to  the  trustees, 
and  they  were  to  be  paid  to  Mr.  Solomon  to  the 
exdnsioa  of  Mr.  Isaius.  Mr.  Isaac  appeals  from 
that  order,  and  the  appeal  is  based  on  that  part  of 
«d.  65,  r.  1,  relating  to  oosts,  which  says :  '*  Subject 
to  the  proviaons  of  the  Acts  and  these  rules,  the 
ttib  of  and  incident  to  all  proceedings  in  the 
^ipceme  Court,  including  the  administration  of 
MUtsf  and  trusts,  shall  be  in  the  discretion  of  the 
CDort  or  judge,  provided  that  nothing  herein  con- 
tuned  shall  deprive  an  executor,  administrator, 
tnisiee,  or  mort^afee  who  has  not  unreasonably 
inatitated  or  carried  on  or  resisted  any  proceedings 
of  any  right  to  oosts  out  of  a  particular  estate  or 
ted  to  which  be  would  be  entitlea  according  to  the 
nks  hitherto  austed  upon  in  the  ChanceiT  Division.  *' 

Hie  effect  of  the  order  of  Kekewich,  J.,  as  it 
teids,  is  to  deprive  Mr.  Isaac  of  all  his  costs, 
hecanse  only  one  set  of  oosts  was  allowed,  and  the 
i^ole  of  tiiem  are  to  go  to  one  trustee.  The 
Qneatiun  is  whether,  on  the  evidence  before  the 
bned  judge,  Mr.  Isaac  had  unreasonably  carried 
<tt  these  proceedings.  Messrs.  Isaac  and  Solomon 
■vvwed  in  their  defence,  possibly  for  a  good 
and  soflSdent  reason ;  for  some  time  they  worked 
together,  and  then  Isaac,  for  some  reason  which  is 
wyypliiined,  employed  a  separate  solicitor.  Primd 
Acir  that  is  conduct  which  requires  explanation ;  but 
the  qaestion  is  whether  the  court  ought  to  act  on 
that  vitiiout  giving  him  an  op^rtunity  of  explaining 
bii  ooodnct.  There  is  no  evidence  on  the  subject, 
Ad  it  would  be  going  too  far  to  deprive  a  trustee  of 
Ui  ootti  on  that  ground,  and  therefore  the  appeal  is 
onaaprtent,  the  oosts  not  being  in  the  discretion  of  the 
ttvt. 

Ve  hare  oome  to  the  conclusion  that  there  is 

rthe  evidence  no  ground  for  judicially  depriving 
_  lanac  of  his  costs :  he  asks  that  the  costs  may 
^  Sfiportioned  between  him  and  his  co-trustee,  but 
^  an  met  with  the  difficulty  that  the  effect  of  that 
■%ht  be  to  deinive  Mr.  Solomon  of  costs  to  which 
^  is  mn^p^^  fat  what  he  has  done.   Mr.  Farwell 


pointed  out  in  the  course  of  the  argument  that  he  had 
no  desire  to  do  that,  but  he  only  wished  to  secure  to 
his  client  such  costs  as  were  attributable  to  his  ser- 
vices, and  he  said  that  Mr.  Isaac  had  been  directed 
to  take  proceedings  to  get  in  some  of  the  assets,  and 
had  got  them  in,  and  the  costs  of  so  doing  could  not 
properly  be  paid  to  Mr.  Solomon.  On  turning  the 
matter  over  in  our  minds,  and  consulting  with  the 
taxing-master,  we  are  not  satisfied  with  the  order 
asked  for.  We  vary  the  order,  therefore,  and  direct 
that  one  set  of  costs  only  shall  be  given,  and  shall  be 
apportioned  by  the  taxing-master  between  Messrs. 
Isaac  and  Solomon,  with  the  addition  of  these  words, 
"  but  so  as  only  to  give  to  Mr.  Isaac  costs  for  work 
actually  done  by  him." 

Then  with  regard  to  the  costs  of  the  appeal.  There 
will  be  no  order  as  to  the  costs,  except  that  the 
respondents,  other  than  Solomon — ^that  is  to  say,  Mr. 
Jessel's  clients,  shall  have  their  oosts  of  the  appeal 
out  of  the  estate. 

Appeal  allowed. 

Solicitors,  Ernest  Bevir;  Oraver,  Humphrey 8,  &  San  ; 
McDtarmid  d.  Teather. 


W^  ®ourt  of  3Ku0tice. 


Chan.  Div.   \  t       m  o^ 

(Stirling,  J.)  j  Jan.  12,27. 

In  re  WESTERN   CouirriES  Steam  Bakeries  and 
MiLLma  Co.  (Limited),  (a.) 

Company — Winding  up— pDe  facto  auditors — Officers  of 
the  company — Companies  {Winding-up)  Act,  1890, 
8.  10. 

Persona  who  ad  as  auditors  of  a  company  are  officers 
of  that  company  within  the  meaning  of  section  10  of  the 
Companies  (Winding-up)  Act^  1890,  even  though  they 
have  never  been  formally  elected  auditors. 

In  re  Coventry  and  Dixon's  case,  28  W.  B.  776,  14 
Ch,  D.  660,  applied. 

In  re  London  and  General  Bank,  44  W,  B.  80, 
[1896]  2  Ch.  673,  and  In  re  Kingston  Cotton  MiU  Co., 
44  W.  B.  210,  [1896]  1  Ch.  6y  followed. 

This  was  a  summons  by  Charles  Edward  Parsons 
and  f^ederiok  Bring  Bobjent,  asking  that  proceedings 
under  a  summons  taken  out  by  the  liquiaator  of  the 
company  against  them  and  other  persons  imder 
section  10  of  the  Companies  (Winding-up)  Act,  1890, 
might  be  stayed  on  the  groimd  that  they  were  not 
«  officers  of  the  company"  within  the  meaning  of 
that  section.  The  question  involved  was  whether 
persons  who  were  not  formally  elected  auditors  of  the 
company,  yet  de  facto  discharged  the  duties  of 
auditors,  were  liable  to  be  proceeded  against  under 
this  section. 

The  facts  were  as  follow:  The  company  was 
formed  in  January,  1888,  with  articles  of  association 
which  contained  provisions  as  to  the  appointment 
and  duties  of  auditors  substantially  the  same  as  those 
given  in  Schedule  I.,  Table  A,  to  Uie  Companies  Act, 
1862,  and  also  an  indemnity  clause  beginning :  *'  The 
directors,  auditors,  and  other  officers  for  the  time 
being  of  the  company." 

The  applicants  carried  on  basiness  in  partnership 
as  accountants  in  Newport,  Mon. 

In    November,     1888,    they    were    brought    into 

(a.)  Beported  by  J.  I.  Stirlinq.  Esq.,  Barrister* 
at-Jjaw 
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connection  with  the  company  through  some  negotia- 
tions for  an  advance  to  the  company  on  a  mortgage, 
which  fell  through. 

On  the  23rd  ot  January,  1889,  the  chairman  of  the 
company  (carrying  on  business  at  Bath)  wrote  the 
following  letter  to  Mr.  Parsons :  **  We  are  now 
preparing  our  balance-sheet,  and  there  are  some  items 
in  it  wmch  will  require,  I  think,  the  services  of  a 
valuer  such  as  yourself.  You  have  already  looked 
over  our  business  establishments  pretty  carefullv,  I 
think,  and  a  day  or  two  in  Bath  further  would,  I 
think,  enable  you  to  make  a  report  upon  the  matter. 
I  presume  this  business  would  be  in  your  line,  and 
as  Newport  is  now  such  a  short  distance  from  Bath,  I 
daresay  you  will  think  it  worth  your  while  to  run 
over  and  see  me  on  the  matter,  when,  I  make  no 
doubt,  we  could  readily  adjust  the  question  of  terms, 
&c.,  and  when  I  could  more  fully  explain  what  it  is 
the  board  wants."  In  consequence  of  this  letter  Mr. 
Parsons  went  to  Bath  and  saw  the  chairman,  and 
subsequently  sent  a  clerk  to  the  offices  of  the  company, 
who  prepared  a  balance-sheet  for  the  year  1888. 
This  was  sent  by  the  Arm  to  the  chairman,  with  the 
following  certificate  annexed : 

'*  We  have  carefully  examined  the  accounts  of  the 
Western  Oounties  Bteam  Bakeries  and  Milling  Go. 
(Limited),  and  find  the  same  to  be  in  accordance  with 
the  above  balance-sheet,  which  shows  tiie  correct 
financial  position  of  the  company. 

'*  PaBSONS  &  BOBJENT. 

"Newport,  Mon.,  Feb.  13,  1889." 

This  balance-sheet,  with  the  certificate  annexed, 
was  subsequentiy  circulated  among  the  shareholders 
of  the  company,  and  a  dividend  on  the  basis  of  it 
was  declared  at  a  general  meeting  held  in  February, 
1889. 

There  was  no  evidence  that  Messrs.  Parsons  &  Bob- 
jent  were  formally  appointed  auditors  of  the  company 
by  the  directors  previously  to  the  last-mentioned 
meeting.  It  was  clear,  however,  from  a  correspon- 
dence which  passed  between  Mr.  Parsons  and  the 
chairman  that  Messrs.  Parsons  &  Bobjent  were 
aware  that  their  balance-sheet  and  certificate 
would  be  submitted  to  the  general  meeting.  The 
minutes  of  the  general  meeting  were  not  forthcoming, 
but  Messrs.  Parsons  &  Bobjent  denied  that  they 
were  elected  auditors  at  that  meeting  in  accordance 
with  Article  126.  There  was  no  evidence  to  the  con- 
trary, and  the  judge  came  to  the  conclusion  that  they 
were  not  so  ^ected.  Messrs.  Parsons  &  Bobjent 
had  considerable  difficulty  in  obtaining  payment  of 
their  fees ;  ultimately  in  September,  1889,  these  were 
paid  by  the  chairman's  cheque.  Towards  the  end  of 
1889  the  chairman  again  applied  to  Messrs.  Parsons 
&  Bobjent,  not  to  prepare  a  balance-sheet,  but  to 
audit  the  accounts.  The  samederk  who  had  prepared 
the  former  balance-sheet  aeain  visited  Bath  and 
examined  the  accounts,  and  on  behalf  of  the  firm  signed 
a  certificate  appended  to  the  balance-sheet  for  the 
year  ending  the  31st  of  December,  1889,  in  exactiy 
the  same  terms  as  their  previous  certificate.  This 
balance-sheet  and  certificate  were  again  circulated, 
and  a  dividend  on  the  basis  thereof  was  declared  at 
a  general  meeting. 

It  was  in  respect  of  this  dividend  that  the  misfea- 
sance summons  was  taken  out. 

Oraham  Ilastinga,  Q.C.y  and  Frank  Evans ^  for  the 
applicants.  Here  the  applicants  were  called  in  to  make 
a  particular  audit,  and  that  does  not  make  them 
auditors  within  the  meaning  of  the  statute.  This 
case,  therefore,  is  distinct  from  that  of  the  London 
and  General  Bank,  44  W.  B.  80,  [1895].  2  Ch.  673. 
The  observations  of    the  court  in   In  re  Kingston 


Cotton  Mill  Co.,  44  W.  B.  210,  [1896]  1  Ck 
6,  show  that  the  principles  of  the  decision  in  In  re 
London  and  OeneraU  Bank,  which  was  a  case  where  the 
auditors  had  been  formally  elected,  will  not  be  ex- 
tended to  a  case  like  the  present,  where  there  is  no 
evidence  that  the  applicants  were  ever  elected  auditors. 
The  burden  is  on  the  other  side  to  show  that  the 
applicants  are  within  the  section.  The  Act  of  1862 
contains  no  provision  requiring  a  joint-stock  company 
to  have  auditors  at  all.  The  proper  course  in  thu 
case  was  to  proceed  by  action,  as  was  done  in  the 
case  of  the  Leeds  Estate  Building  Co,  v.  Shepherd,  36 
W.  B.  322,  36  Gh.  D.  787.  This  is  the  first  attempt 
to  bring  a  casual  auditor  within  the  meaning  of  the 
section. 

Ward,  for  the  liquidator  of  the  company. — It  does 
not  matter  whether  the  applicants  were  appointed 
auditors  or  not.  They  took  on  themselves  the  duties 
of  auditors,  and  where  a  person  takes  on  himself  an 
office  he  must  be  held  to  take  its  liabilities. 

He  referred  to  Coventry  v.  Dixon,  28  W.  B.  775; 
14  Ch.  D.  660;  Gibson  v.  Barton,  23  W.  B.  858;  L. 
B.  10  Q.  B.  329. 

Graham  Hastings,  Q,C,,  replied. 

Jan.  27.— SxntLiNa,  J.,  after  stating  the  facts, 
continued:  The  question  is  one  of  procedure.    It  is 
not  disputed  that  an  action  might  be  Drought  against 
the  aumtors  for  misfeasance,  but  the  question  whether 
auditors  are  officers  of  a  company  is  one  of  import- 
ance,   and   may   be   especially   so   to    the   present 
applicants ;  for,  if  the  remedy  is  by  action,  they  may 
have  a  defence  to  it,  based  on  the  Statute  of  Limita- 
tions, which  would  not  be  available  in  the  present 
proceedings.   If  the  question  were  free  from  previous 
decisions,  there  would  be  much  to  be  said  for  the  view 
that  auditors  are  not  officers  of  a  company,  but  the 
matter  has  been  dealt  with  in  the  Court  of  Appeal  in 
In  re  London  and  General  Bank,  and  In  re  KingsUm 
Cotton    Mill    Co,,    and    I    am   bound,   not    merely 
by  the  decisions,  but   by  the  principles   on  which 
those   cases    were    decided.      The  former  case  was 
decided  with  reference  to  a  banking  company,  one  of 
a  class  of  companies  as  to  which  special  provisions 
on  the  subject  of  audit  are  contained  in  the  Com- 
panies Act,  1879.    I  do  not  go  into  the  details  of  that 
case  because  in  the  second  case  that  case  was  con- 
sidered and  the  ratio  decidendi  explained  by  Lord 
HerscheU,   who  presided  in   the  Court   of  Appeal. 
[His  lordship  read  Lord  HerscheU's  judgment  in  In 
re  Kingston   Cotton  Mill   Co,,  at  p.  17   of  [1896]   1 
Ch.,  from  the  words  **  Let  us  see  what  In  re  London 
and  General  Bank  did  decide,"  and  continaed  :]  In  In  re 
Kingston  Cotton  Mill  Co.,  auditors  of  a  company  to 
which  the  special  clauses  of  the  Act  of   1879  had  no 
application  were  held  to  be  officers  of  the  company 
within  the  meaning  of  section  10  of  the  Act  of  1890. 

If,  then,  Messrs.  Parsons  &  Bobjent  had  been  duly 
elected  auditors  of  the  company  at  the  genera] 
meeting  held  in  1888,  the  present  case  oonld  not  have 
been  <ustinguished  from  those  to  which  I  have 
referred.  They  were  not,  however,  so  elected,  and 
the  question  is  whether  that  circumstance  entitles 
them  to  say  that  they  are  not  officers  of  the  company. 
Now,  in  Coventry  and  Dixon* s  case  it  was  held  by  Jesstt, 
M.B.,  that  de  facto  directors  were  subject  to  the  pro- 
visions of  section  165  of  the  Companiea  Ajot,  1862,  of 
which  section  10  of  the  Act  of  1890  is  an  extension. 
The  decision  of  the  Master  of  the  Bolls  was  reversed  on 
appeal,  but  the  judgments  of  James,  L.  J.,  and  Bram- 
well,  L.J.,  show  that  they  agreed  with  this  portion 
of  his  judgment,  and  Baggallay,  L.J.,  stated  that  he 
entirely  agreed  with  what  was  said  by  James,  L.  J. 

I  thmk  also  that  persons  who  have  de  facto  acted  as 
directors  and  officers  of  a  company  oa^ht  not  to  be 


Y6L  XLV.       i*.b  nia^.]      THE  WEEKLY  REPORTER. 


ii66 


High  Coitbt.  In  re  Webkbs'  Settlement  and  the  L.  B.  &  S.  0.  Railway  Act,  1860.  High  Ck)URT. 


allowed  to  esoape  from  the  jnrisdiotion  created  by 
such  enactments  as  section  165  of  the  Act  of  1862  and 
section  10  of  the  Act  of  1890  by  setting  up  defects  in 
their  own  title  to  hold  such  positions,  if  a  person 
daly  elected  to  fill  the  office  of  auditor  be  subject  to 
this  jurisdiction,  in  my  judgment  a  person  who  de 
fado  fills  the  office  is  also  subject  to  it. 

Then,  did  the  applicants  ae  facto  fill  the  office  of 
avditor?  They  were  employed,  in  the  language  of 
artide  125,  "to  examine  the  accounts  of  the 
company"  and  "to  ascertain  the  correctness  of  the 
bahmoe-sheet "  for  the  year  ending  the  3l8t  of 
Beoember,  1889.  They  knew  that  the  bahince-sheet 
and  their  certificate  of  its  correctness  would  be  laid 
before  a  general  meeting.  They  were  paid  by  the 
oompony.  Finally,  the  shareholders  made  no  objeo- 
tioQ  to  receive  their  report,  and  acted  on  the  footing 
thai  they  were  the  auditors  of  the  company.  I  think 
that,  upon  the  assumption  which  I  am  bound  to  make 
that  the  cases  of  In  re  London  and  General  Bank  and 
In  re  Kingston  Cotton  Mill  Co,  were  well  decided,  the 
^j£cants  were  properly  made  respondents  by  the 
mirfeuanoe  summons,  and  that  the  present  applica- 
tion ought  to  be  refused. 

SolicitQrB,  Woodcock,  Ryland,  &  Pa/rker,  for  Vaughan 
k  Hornby,  Newport,  Mon. ;  Talbot  &  Tasker,  for  Dixon 
^  Dixon,  Bristol. 


Chan.  DiT. 


Div.  I 


Jan.  20. 


/a  rt  Webkeb*  Sbttlehent  and  the  London, 
Briohtok,  and  South  Coast  Railway  Act, 
1860.  (a.) 

^m— Power— CH/l  for  life^Powtr  to  diepoee-'De/ault 
of  appointment— Oi/t  by  implicatum. 

Under  her  marriage  settlement  a  wife  had  a  general 

potter  of  appointment  by  will  over  certain  real  estate. 

By  her  will  she  gave  the  property  to  her  husband  for  life 

e»dgave  him  ^*  power  to  dispose  of  all  such  property  by 

nil  amongst  our  children  in  accordance  with  the  power 

Srnted  to  him  as  regards  cither  property  which  f  have 

»*r  fliy  marriage  setUemefU."      There  were  several 

Mdren  of  the  marriage,  but  the  husband  died  without 

^»9ifig  exercised  the  power  of  disposition  given  to  him  by 

tiewia. 

I       Sdd,  that  the  power  was  a  mere  power  and  not  a 

I   ftw  ooupied  with  a  trust,  and  that  there  was  no  gift 

hg  implication  to  the  children  in  default  of  appointment, 

Healy  v.  I>onnery,  [1853]  3  Ir.  C.  L,  Sep.  213,  fbl^ 

hmed. 

Aifymmed  aommons. 

1w  wms   a  anmmons  to  obtain  pavment  out  of 

oovt  d  a  snxn  of  £347  9s.  3d.  Consols  standing  in 

!  <Rirt  to  the  credit  of  Ex  parte  The  London,  Brighton, 

'  md  SnOh  Coast  BaUway  Act  of  1860,  In  re  Weekes' 

Sdtlememl, 

Ibe  wd  sum  of  Consols  represented  the  resi- 
4bs  ol  a  stun  of  £750  paid  into  court  by  the  railway 
<— peuj  on  taldnff  compulsorily  certain  Uuids,  part 
ff  a  tem  called  firookside  Fann,  in  the  parish  of 


la  IS66  JSmily  Mary  Weekes  was  entitied  in  fee, 

ids  Hie  w£Q   of  her,  father  Bichard  Weekes,  to 

"^'^Hrdft  Farm,  subject  to  the  life  interest  tiierein  of 

1»  aother.     In  Apnl,  1857,  Emily  Mary  Weekes 

ivned  Hie  Kerr.  James  Blade,  and  by  an  indenture 

(a.)  Eeported  by  Balboh  B.  Phillpotts,  Esq., 
Barrister-at-Law. 


dated  the  27th  of  April,  1857  (being  one  of  the 
settlements  made  on  the  occasion  of  such  marriage), 
the  reversion  or  remainder  of  the  said  Emily  Mary 
Weekes  in  Brookside  Farm,  expectant  on  the  death 
of  her  motiier  was  conveyed  to  trustees  on  trust  for  the 
said  Emily  Ma^  Weekes  for  life,  and  after  her  death 
to  such  uses  and  for  such  estates  and  in  such  manner 
as  she  should,  whether  covert  or  sole,  by  will  appoint, 
and  in  default  to  the  person  who  would  have,  at  the 
death  of  ihe  said  Eimly  Mary  Weekes,  been  entitled 
by  descent  in  case  she  had  died  intestate  and  a  widow. 
Emily  Mary  Slade  made  her  will  dated  the  1 5th  of 
April,  1885,  which,  so  far  as  material,  was  in  the 
words  following:  '*I  bequeath  to  my  husband,  James 
Slade,  a  life  interest  in  aOl  property,  real  or  personal, 
which  may  come  to  me  in  accordance  with  the  will  of 
my  late  father,  Bichard  Weekes,  and  I  give  to  him 
power  to  dispose  of  all  such  property  by  will  amongst 
our  children  m  accordance  with  the  power  granted  to 
him  as  rep^ards  the  other  property  which  I  have  under 
my  marriage  settlement."'  She  appointed  her  hus- 
band, James  Slade,  and  the  respondent,  Arthur  John 
Slade,  her  eldest  son,  her  executors.  She  died  on 
the  14th  of  May,  1885,  and  her  executors  duly  proved 
her  will  on  the  7th  of  December,  1885. 

There  was  another  indenture  of  settiement  made  on 
the  marriage  of  the  said  Emily  Mary  Slade  also 
dated  the  27tii  of  April,  1857,  whereby  certain 
personal  property  was  s^^ed  on  trust  for  the  husband 
and  wife  dunng  their  lives  and  the  life  of  the  survivor 
and  after  the  decease  of  the  survivor  to  the  children 
of  the  marriage  as  the  husband  and  wife  should 
jointiy  appoint,  or  in  default  as  the  survivor  should 
appoint,  and  in  default  of  any  such  appointment,  for 
the  children  of  the  then  intended  marriage  who, 
being  sons,  attained  twenty-one,  or  daughters, 
attained  that  age  or  married,  in  equal  shares.  This 
was  the  power  of  appointment  to  which  Mrs.  Emily 
Slade  r^erred  in  her  wiU.  There  were  fourteen 
children  of  the  said  marriage,  of  whom  eiffht  sur- 
vived the  husband  and  wife.  The  husband,  James 
Slade,  died  on  the  28rd  of  February,  1893,  intestate 
without  having  exercised  the  power  of  disposition  by 
will  given  to  him  by  the  will  of  Emil^  Ma^  Slade. 

The  applicants,  who  were  the  surviving  children  of 
the  said  marriage  (other  than  the  eldest  son,  Arthur 
John  Slade),  asked  that  after  certain  prior  pav- 
ments  thereout  the  residue  of  the  Consols  might  be 
divided  into  eighths  between  the  eight  childron  of 
the  said  Emily  Mary  Slade  who  survived  her  and  her 
husband,  on  the  ground  that  the  will  of  the  said 
Emily  Way  Slade  gave  to  the  said  James  Slade  a 
life  interest  in  the  Brookside  Farm,  followed  by  a 
power  to  appoint  the  same  among  such  children,  and 
that  this  power  not  having  been  exeroLsed,  tiie  said 
children  were  entitied  to  the  said  farm  in  equal  shares. 
The  respondent,  Arthur  John  Slade,  however,  claimed 
that  as  neir-at-law  of  the  said  Emily  Mary  Slade,  he 
was  iu  the  events  which  happened,  entitled  to  the 
said  Brookside  Farm,  and  consequentiy  to  the  said 
residue  of  Consols  whioh  represented  the  same. 

Pattison,  for  the  applicants.— If  there  is  a  power  to 
appoint  among  oertam  objects,  but  no  gift  to  those 
ODJects,  and  no  gift  over  in  default  of  appointment, 
the  court  will  imply  a  trust  for  or  gdi  to  those 
objects  equfJly,  if  the  power  be  not  exercised. 

He  distinguished  Healy  v.  Donnery,  [1853]  3  Ir. 
C.  L.  Bep.  213,  and  referred  to  Brown  v.  Higgs, 
[1799]  4  Ves.  708,  5  Ves.  495,  8  Vee.  561 ;  Burrough 
V.  Philcox,  [1840]  5  My.  &  Cr.  73 ;  Witts  v.  Bodding- 
ton,  [1790]  8  Br.  Ch.  Cas.  94 ;  F&rbes  v.  Ball,  [1817] 
3  Mer.  437 ;  Birch  v.  Wade,  [1814]  3  V.  &  B.  198 ; 
In  re  Caplin*s  WiU,  13  W.  B.  646,  [1865]  2  Dr.  & 
Sm.  527;   In  re  White's  Trusts,  [1860]  Johns.  656, 
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8  W.  E.  Ch.  Die.  102  ;  BuUer  v.  Oray,  18  W.  E.  193, 
[1889]  L.  E.  6  Oh.  App.  26. 

MickUniy  for  the  respondent  A.  J.  Blade. 

J.  T.  Prior,  for  the  railway  company. 

EoMER,  J. — ^The  question  raised  in  this  case  arises 
under  the  will  of  Mrs.  Emily  Mary  Blade.  At  tiie 
date  of  the  will  the  property  in  question  was  settled 
by  the  settlement  of  the  27th  of  April,  1857.  Under 
that  the  property  was  settled  on  Emily  Blade  for  life 
with  remainder  as  she  should  appoint  by  will,  with  a 
gfit  over  in  default  of  such  appointment.  In  these 
circumstances  the  lady  made  her  will,  on  which  the 
question  now  arises. 

In  effect,  she  save  the  settled  property  to  her  hus- 
band for  his  lire,  and  she  also  gave  him  power  to 
appoint  in  the  following  words:  "power  to  dispose 
of  all  such  property  by  will  amongst  our  children  in 
accordance  with  the  power  grant^  to  him  as  regards 
other  property  which  I  have  under  my  marriage 
settlement." 

The  husband  did  not  exercise  thepower,  and  the  ques- 
tion is,  Do  the  children  take  by  implication  in  default  ? 
In  my  opinion  they  do  not.  Apart  from  authority, 
and  dealing  with  tins  will  alone,  I  should  gather  that 
what  was  conferred  on  the  husband  was  a  mere  power, 
and  not  a  power  coupled  with  a  trust  that  he  was 
bound  to  exercise.  I  can  see  no  words  that  would 
justify  me  in  holding  that  the  testatrix  intended  her 
children  to  take  if  the  husband  did  not  execute  the 
power.  This  is  not  a  case  of  a  gift  to  children  with 
power  for  the  husband  to  select,  or  to  such  of  the 
children  as  the  husband  should  select,  by  exercising 
the  power.  If  in  the  case  before  me,  the  testatrix 
really  intended  only  to  give  a  life  interest  to  her 
husband,  and  a  mere  power  to  appoint  if  he  chose, 
and  intended,  if  he  did  not  think  fit  to  appoint,  tibat 
the  property  should  go  in  default  of  appointment 
according  to  the  settlement  only,  why  should  she  be 
bound  to  say  more  than  she  has  in  tins  will  ?  I  come 
to  the  conclusion  on  the  words  of  the  will,  that  the 
testatrix  onl^r  intended  to  give  a  life  interest  and  a 
power ;  certainly  she  has  not  said  more  than  that. 

Am  I,  then,  bound  by  the  authorities  to  hold  other- 
wise ?  I  think  not.  The  authorities  do  not  show  in 
my  opinion  that  there  is  a  hard  and  fast  rule  that  a 
gift  by  will  to  A.  for  life  with  a  power  to  him  to  apx)oint 
among  a  dass,  and  nothing  more,  must  if  there  is  no 
gift  over  in  the  will,  be  held  a  gift  by  implication  to 
tiie  class  in  default  of  the  jMwer  being  exercised.  Li 
my  opinion  the  cases  show  (though  there  may  be 
found  here  and  there  remarks  of  a  few  of  the  learned 
judg^  which,  if  not  interpreted  by  the  facts  of  the 
particular  case  before  them,  might  seem  to  have  a 
more  extended  operation)  you  must  fbid  in  the  will 
an  indication  that  the  testator  did  intend  the  dass  or 
some  of  the  dass  to  take — intended,  in  fact,  that  the 
power  should  be  regarded  in  the  nature  of  a  trust — 
only  a  jyower  of  sdection  being  given.  As  for 
example,  in  cases  where  you  find  a  gift  to  A.  for  life 
with  a  gift  over  to  such  of  a  class  as  A.  shall  appoint. 
I  will  examine  the  authorities  dted  and  show  that 
this  is  so,  though  I  may  remark  that  the  case  before 
me  b  peculiar  in  this,  that  there  is  a  gift  over  in 
default  of  the  appointment  by  the  husband  under  one 
of  the  settlements,  so  that  this  will  would  not  in  any 
case  come  within  the  general  proposition  above  statea. 
The  first  case  is  an  Irish  case,  Healy  v.  Donnery, 
which  is  distinctly  against  the  general  proposition 
which  has  been  urged  upon  me.  [His  lordship  read 
the  headnote  of  the  case.]  lliere  was  no  mit  over 
there  in  default  of  the  power  being  exercisea ;  there 
was  a  residuary  gift,  but  that  is  not  in  such  cases  a 
gift  over  {In  re  Brierley,  43  W.  E.  36).     In  ffealy 


V.  D<mnery  it  was  hdd  that  there  was  no^  gift  by 
implication  to  the  children  in  default  of  appointment 
As  to  the  general  proposition  there  nused  by  the 
defendant's  counsd  and  which  has  been  raised  before 
me  in  the  present  case,  Pennefather,  B.,  at  p.  216, 
says :  '*  It  is  argued  that  the  power  to  appoint  among 
cluldren  is  tantamount  to  a  trust  created  for  them. 
I  have  always  considered  that  there  was  a  distinotbn 
between  a  mere  power  and  one  coupled  with  a  tnut, 
and  though  I  called  on  counsel  for  an  authority  to 
the  contruy  no  such  case  has  been  dted.  Bat  par- 
ticular cases  have  been  dted  in  which  courts  have 
thought  that  they  collected  from  the  peculiar  words 
of  the  power  an  intention  of  the  testator  to  give  to 
children  in  default  of  appointment.  The  general  pro- 
position contended  for  by  the  defendant's  counsel  has 
never  been  laid  down,  and  I  cannot  say  that  the  case 
fiJls  within  the  authority  of  any  of  the  cases  cited." 

Now,  I  also  propose  to  shortly  refer  to  the  other 
cases  which  have  been  dted  to  me. 

In  Brown  v.  Higgs  [1799],  which  is  first  reported 
at  4    Yes.    708,    the   testator   gave   his   leasehold 
estate  at  Brize  Norton  to  his  nephew  John  Brown 
on  trust  to  make  certain  payments   and    then  as 
follows,  after   the   above   trust  is  performed:  ''I 
authorize  and  empower  my  said  nephew  John  Brown 
to  receive  the  remainder  that  arises  from  my  estate 
at  Brize  Norton  over  and  above  the  £100  I  have 
directed  to  be  paid  to  my   loving   wife    Eupertaa 
Brown  and  to  di^g^ose  of  it  in  the  following  manner-j- 
that  is  to  say,  to  take  £100   of  it  every  year  to  his 
sole  and  separate  use  and  to  employ  the  remainder 
of  the  said  rent  after  paying  the  annual  rent  to  the 
college  and  the  fines  for  the  renewal  of  the  leasea 
and  other  necessary  expenses  about  the  farms  to  such 
of  the  children  of  my  nephew  Samud  Brown  as  my 
said  nephew  John  Brown  shall  think  most  deserving 
and  that  will  make  the  best  use  of  it  or  to  the 
children  of  my  nephew  William  Augustas  Brown  if 
any  such  tiiere  are  or  shall  be." 

In  other  words  it  was  a  gift  to  the  children,  to 
such  of  them  as  a  certain  person  should  appoint ;  tl» 
power  was  of  sdection  only.  That  was  tne  ground 
of  the  decision  of  the  Master  of  the  Eolls — ^he  savs, 
p.  719:  *<XJpon  the  true  construction  of  this  will  I 


am  of  opinion  it  is  equivalents  to  sayings,  l'^^^' 


it 


to  the  diildren  of  Bamud  Brown  or  of 
Augustus  Brown  with  a  power  to  John  Brown  to 
sdect  any  he  thinks  fit  and  to  exclude  the  others ;  and 
it  is  too  much  to  contend  that  nothing  is  intended 
for  them  exdudve  of  the  apx)ointment  of  John 
Brown." 

Where  you  can  find  that  the  power  is  only  a  poweK 
to  select  among  a  class  and  no  sdection  is  made, 
there  is  a  gift  to  that  dass. 

The  case  of  Brown  v.  Higgs  came  before  the  oouiti 
again  and  is  reported  in  6  Yes.  495,  this  particnla] 
point  being  dealt  with  at  p.  500,  and  the  ICaster  ol 
the  Eolls,  in  again  considering  the  case,  says :  "  XTpoi 
this  disposition  and  the  facts  that  have  taken  ptaoi 
the  question  b  whether  this  sentence  in  the  'will  npoi 
whidi  this  question  arises  is  to  Iw  considered  a 
merdy  giving  John  Brown  a  power,  if  he  thinks  fit 
to  give  the  profits  of  the  farm  of  -which  he  wi 
the  trustee  to  the  children  of  Samnel  Brown  c 
William  Augustus  Brown,  or  whether  npon  the  tra 
construction  it  is  anything  more  or  less  than  a  msi 
trust  in  him  with  a  power  to  single  oat  any  he  mi^ 
think  more  deserving,  but  a  gift  to  him  in.  trust  forthiOl 
diildren  at  all  events ;  and  I  am  of  the  same  opinioi 
upon  very  full  consideration  and  after  the  "very  aU 
arguments  I  have  heard  to  shake  that  opinion^  tin 
it  IS  a  trust,  and  not  a  power  in  John  iBrown,  aa 
that  his  non-exerdse  of  that  power  or  the  oiroafl 
stance  of  his  being  incapable  of  exeroisini^  it»  wiU  n 
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jmrnt  the  objects  of  the  testator's  bounty  from 
takmginiome  maimer,  thongh  the  power  of  dislai- 
batbn  on  aooomit  of  the  deata  of  the  tnutee  camiot 
now  be  exercised." 

Thai  cue  again  came  on  appeal  before  Lord  Eldon, 
SYeB.  561,  and  he  deals  with  the  point  at  p.  570  as 
Mows:  "It  is  perfectly  dear  that  where  Uiereisa 
man  power  of  disposing  and  that  power  is  not 
oecnted,  this  oonrt  cannot  execute  it.  It  is  equally 
dm  that  wherever  a  trust  is  created  and  the 
aeontum  of  that  trust  fails  by  the  death  of  the 
Mm  or  by  accident  this  court  will  execute  the 
the  tnut  The  question,  therefore,  is  whether  John 
Itown  had  a  trust  to  execute  or  a  power  and  a  mere 


On  the  words  of  the  will  in  that  case  he  held  that 
ibarewae  a  trust.  That  case,  therefore,  is  no  author- 
^  for  the  general  proposition. 

Then  there  is    the  case  of    Burrough  v.  Philcox. 

But  was  a  peculiar  wiU.     [His  lordship  read  the 

^M^Dote.]     It  was  held  that  a  trust  was  created 

B  hfwa  of  the  testator's  nephews  and  nieces  and 

Mt  ehildren  subject  to  a  power  of  selection  and 

wtribntion  in  his  surviving  child.    Why  was  this  P 

Beeane  by  the  words  of  the  will  it  is  clearly  shown 

tbit  the  testator  meant  to  dispose  of  the  property 

fWiitdy.    The  ground  of  the  decision  is  set  forth 

nwhetance  atp.  92,  and  the  general  principle  b 

HUM  rtited :  "  These  and  other  cases  show  that  when 

m  appears  a  general  intention  in  favour  of  a  class 

naaparficnlar  intention  in  favour  of  individuals  of 

*<^  to  be  selected  by  another  person,  and  the 

psticnlar  intention  fails   from  that   selection   not 

tetn^made,  the  court  will  carry  into  effect  the  general 

nteatioQ  in  favour  of  the  class." 

^  The  next  case  is  that  of  WiU$  v.  Boddington.    The 

JWrion  there  turned  upon  the  peculiar  wording  of 

w  win,  and  it  is  sufficient  for  me  to  say  that  the 

eovt  came  to  the  conclusion  that  the  testator  had 

J^Mently  expresned  the  intention  that  the  grand 

^uann  diould  take ;  the  power  was  in  the  nature 

V  •  <nift.    It  was  a  special  decision  on  special  facts. 

^Mies  V.   Ball   is    another    case.     The  decision 

ve  was  that   the    power    had   been    exercised. 

Mainly  at  p.  440  there  is  a  short  statement  that 

■•oottrt  was  of  opinion  that  the  words   in  the 

•Jj^lw^s  will  raised  a  trust  for  the  wife's  relations, 

^if  it  was  so  decided  it  is  dear  to  my  mind  that  it 

^adedsion  on  the  particular  words  of  the  will. 

^omiit most  have  held  that  the  words  "my  will 

*^  dears"  were  incompatible  with  the  idea  of  a 

jl^  power  being  given  to  A.  C,  the  testator's  wife. 

^  case   is    no    authority  for   the  genial   pro- 


Ibea  the  next  case  is  that  of  Birch  v.  Wade.  I 
2*7  ^^  with  that  shortly ;  substantially  that  was 
y  »ae  case  as  Forbes  v.  Ball.  It  is  clear  that 
y>  the  power  was  hdd  to  be  coupled  with  a 
■•*  by  fotoe  of  the  words  "  will  and  desire." 

ihe  next  case  ib  In  re  CaplirCs   Will.    In  that 

g*  it  will  be    seen  that  the  testator,  after  be- 

y^tting  a  fond  to  his  wife   for  her  Hfe,   after 

directed  that  it  should  be  paid  to  such 

[  10  naoy  of  the  xdations  or  friends  of  the  wife  as 

^Aoold  by  will  appoint;  in  other  words,  it  was  a 

'^  when  there  was  a  gift  to  a  dass,  the  selection  to 

•is  by  the  donee  of  the  power.     In  this  case 

^tvas  a  general  statement  which  went  beyond 

I  ja^ment  which  should  be  considered  only  with 

^1  to  the  special  case. 

next  case  is  that  of  In  re   White's  Trusts. 

ras  a  case  of   a  will  similar  to   that  in  In 

^  <^^Un*s  WiU,  there  being  a  bequest  to  trustees 

1"^  for  A.  for  Ufe,  and  if  he  should  die  diildless : 

*I  eooAde  in  the  said  trustees  for   aj^ying  the 


said  last-mentioned  sum  of  £2,500  capital  stodc  to 
the  benefit  of  such  other  of  my  children  or  their  issue 
as  they  may  think  fit  for  the  interest  *  and  good  of 
my  feunily."  There  ag^n  there  was  a  general 
statement  made  by  Wood,  Y.G.,  which  in  my  opinion 
unless  checked  by  the  case  before  him,  was  too  wide. 
The  Yice-Ohancellor  said,  at  p.  659:  '<It  is  settled 
by  Brovon  v.  Higgs  and  Burrough  v.  Philcox,  that, 
where  there  is  a  jMwer  to  appoint  among  certain 
objects,  and  no  gift  in  default  of  appointment,  the 
court  will  imply  a  gift  to  the  objects  of  the  power 
equally." 

Now,  I  have  x)ointed  out  that  in.  Brown  v.  Higgs 
and  Burrough  v.  Fhilcox  there  was  an  intention  to 
dispose  of  the  property  to  the  dass,  and  I  have  no 
doubt  that  Wood,  Y.C.,  meant  to  confine  his  state- 
ment to  cases  similar  to  the  above . 

The  last  case  is  that  of  Butler  v.  Chray,  which  again 
was  a  spedal  case  where  there  was  a  sumdent  indica- 
tion that  the  class  was  to  take  in  any  event. 

I  have  now  gone  through  all  the  cases  which  have 
been  dted  to  me,  and  have  shown  that  it  appears  to 
me  that  none  of  them  establish  the  general  proposi- 
tion that  the  plaintiff's  counsd  has  u^^  upon  me — 
though  they  do  estabUsh  the  more  limited  proposition 
I  have  indicated.  For  these  reasons  I  hold  that  in  the 
present  case  there  was  no  ^ft  by  implication  to  the 
children  in.  default  of  appomtment  by  the  husband. 

Solidtors,  Nicol,  Son,  A  Jones  ;  Sharpe,  Parker^  A 
Co. ;  Base  «fb  Go. 


Dec.  15;  Jan.  15. 


Q.  B.  Div.  1 

(Wills  and  Wright,  JJ.)/ 

Yenneb  v.  MoDonsll.  (a.) 

Metropolis — ** Building  structure  or  work'* — Notice  to 
district  surveyor — Temporary  Hating — London  Builds 
ing  Act,  1894  (57  A  58  Vid.  c.  ccxiii.),  ss.  78,  145, 
200  (lib). 

A  large  public  building  was  used  for  the  purpose  of 
holding  exhibitions  and  shows  therein.  At  some  of  the 
exhibitions  and  shows  it  was  necessary  to  provide  seating 
accommodation  for  the  spectators,  but  at  others  no  siKih 
accommodation  was  required.  The  owners  of  the  hall 
had  caused  to  be  constructed  certain  wooden  seating  which 
could  be  temporarily  Jixed  up  in  the  hall  when  it  was 
required.  When  not  in  use  it  was  taken  down  and  stored 
avoay. 

Held,  that  the  wooden  seating  was  not  a  ^*  building 
structure  or  work**  within  section  145  o/  the  London 
Building  Act,  1891,  and  that  it  was  not  necessary  to 
give  notice  under  that  section  to  the  district  surveyor 
before  it  was  placed  in  position  in  the  hall. 

Spedal  case  stated  by  a  metropolitan  magistrate. 

A  complaint  was  preferred  agamst  the  appeUant  by 
the  respondent,  a  district  surveyor  under  the  London 
Building  Act,  1894,  charging  that  on  or  before  the  26th 
of  May,  1896,  at  the  Boyal  Agricultural  Hall,  Isling- 
ton, the  appellant  did,  without  notice  to  the  respon- 
dent, begin  to  execute  a  work,  respecting  which  he 
ought  to  serve  a  building  notice  before  commencing 
sudi  work,  contrary  to  the  provisions  of  the  London 
Building  Act,  1894. 

The  followine  facts  were  proved  or  adnutted.  The 
Agricultural  Hall  was  a  public  hall  licensed  for 
music  and  dancing,  and  oqpupied  a  large  area  of 
ground,  in  the  centre  of  which  was  a  hall,  the  super- 
ficial area  of  which  was  82,728  sq.  ft.    On  or  b^ore 

(a.)  Beported  by  F.  O.  Bobinson,  Esq.,  Bazrister- 
at-Law. 
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the  26th  of  May,  1896,  certain  seating  was  placed  in 
the  hall  by  the  direction  of  the  appellant.    No  notice 
of  intention  to  place  snoh  seating  in  the  hall  was 
given  to  the  respondent.    There  was  a  gallery  oon- 
sfcructed  along  each  side  of  the  hall  supported  by  iron 
columns,  which  were  carried  through  the  floor  of  the 
galleries  up  to,  and  which  afforded  support  to,  the 
roof  of  the  hall.    Access  to  the  galleries  was  obtained 
by  means  of  staircases,  and  except  when  a  show  or 
entertainment  was    being  exhibited    or   performed, 
the  hall  contained  nothing  but   the    galleries    and 
staircases.      The    hall   and    galleries    were    erected 
before    the  passing  of  the  London  Bmlding   Act, 
1894.    The  hall   belonged  to    a    limited   company, 
by    which  it  was  let  for  the  purpose   of   holding 
exhibitions   and   shows,    about    twenty   of    which 
took  place  each   year.      For    some    of    the   shows 
seating  was  required   for   the   convenience   of  the 
spectators,  and,  some  years  since,  the  company,  for 
the  puroose  of  its  business,  caused  seatinff  to  be  con- 
structed in  such  a  manner  that  it  could  be  placed  m 
position  when  required,  and  when  not  required  could 
be  taken  to  pieces  and  stored  away.    The  placing  in 
position  of  the  seating  upon  the  occasion  of  the  Boyal 
Military  Tournament,  which  took  place  in  the  hall  in 
May  and  Jime,  1896,  was  the  work  of  which  it  was 
contended  by  the  respondent  that  notice  should  have 
been  given.    The  seating,  which  was  calculated  to 
seat  over  3,000  persons,  occupied  a  superficial  area  of 
17,240  sq.  ft.    The  seating  beneath  the  gaUeriee  con- 
sisted of  tiers  of  wooden  platforms  resting  upon  and 
screwed  to  brackets,  wmch  were  fixed  to  inclined 
wooden  beams.     These  beams   were  supported  by 
transverse  beams   resting  at  the   back   m   sockets 
attached  to  the  iron  columns,  and  supported  in  front 
on  a  small  iron  and  wood  girder  resting  in  upright 
wooden  posts,  which  stood  in  sockets  let  into  the 
fioor.      The    sockets  were  part   of   the   permanent 
structure  of  the  hall.      There  was    similar  seating 
constructed  for  the  ffallery,  except  that  the  front  of 
the  inclined  wooden  beams  rested  on  the  fioor  of  the 
gallery  and  the  beams  were  supported  at  the  back  by 
transverse  beams  resting  on    the   ironwork    which 
carried  the  roof,  and  by  upright  wooden  posts  rest- 
ing on  the  gallery  floor  and  kept  in  place  by  foot- 
plates and   Draces    temporarily   placed  there.    The 
seating  both  beneath  and  above  the  galleries  could  be 
placed  in  position  in  separate  blocks,  each  of  which 
blocks  beneath  the  galleries  was  situated  when  put 
up  in  this  space  between  each  pair  of  iron  columns. 
Each  block  of  seating  could  be  placed  in  position 
independently  of    the  other   blodcs,  and   on  some 
occasions  part  only  of  the  seating  was  required  to  be 
used.    Every  platform,  beun,  and  jMst  of  which  the 
seatinff  was  constructed   was  numbered  so^  that  it 
could  be  and  was  replaced  in  the  same  position  after 
being  taken  down.    No  support  was  afforded  to  the 
hall  by  any  portion  of  the  seating,  and  no  x>art  of  the 
seating   was    in    any    way   built   up,    erected,    or 
constructed  other  than  by  the  placing  together  of 
the  several  permanent  parts  of  the  seating  in  the 
positions  in  which  they  had  theretofore  been  placed. 

In  support  of  the  complaint  it  was  contended  that 
whenever  the  seating  was  erected  and  replaced,  work 
was  thereby  done  in  connection  with  or  for  the 
purposes  of  the  hall  within  the  meaning  of  section  78 
of  the  London  Buildiog  Act,  1894,  and  that  the 
appellant  should  have  served  in  respect  of  such  work 
the  notice  required  by  section  145  of  the  Act,  and  no 
such  notice  having  been  served,  the  appellant  had 
rendered  himself  fiable  to  the  penalty  prescribed  by 
section  200  (116)  of  the  Act. 

On  behalf  of  the  appellant  it  was  contended  that 
the  work  contemplated  by  section  78  of  the  Act  was 
work  done  to  a  pul>lic  building  during  its  construc- 


tion and,  where  the  work  was  done  after  the  boildiiig 
had  been  constructed,  was  work  affecting  the  bnild- 
ing;  and  that  as  the  erecting  or  replacing  of  the 
seating  did  not  and  was  not  likely  to  affect  the  hall, 
and  was  not  done  in  connection  with  or  for  the 
purposes  of  the  bmlding,  but  for  the  puipose  of  the 
tenants'  occupation,  no  notice  was  required  to  be 
given  ;  and  further,  that  if  the  work  was  held  to  be 
of  a  character  which  came  within  the  wording  of 
section  78,  it  nevertheless  did  not  actually  come 
within  the  provisions  of  the  section  on  thegioond 
that  it  was  a  structure  or  work  originally  erected  or 
constructed  before  the  commencement  of  the  Act, 
and  as  such  exempted  by  section  210  from  the  opera- 
tion of  section  78  and  the  other  sections  of  the  Act 

The  magistrate  held  that  the  hall  being  a  public 
building  used  for  shows,  the  erection  of  the  UockB 
of  seating  on  the  26th  of  May,  1896,  was  work 
done  in  connection  with  a  public  building  for  the 
purpose  of  seating  the  pubhc  to  see  the  show  and 
required  the  approval  of  the  district  surveyor,  and 
the  magistrate  ordered  tiie  appellant  to  pay  a  penalty 
of  twenty  shillings  and  costs. 

The  question  for  the  opinion  of  the  court  was 
whether,  under  the  circumstances,  notice  was  required 
to  be  given  to  the  district  surveyor  by  section  145  of 
the  London  BuildioR  Act,  1894. 

The  London  BuiMing  Act,  1894,  s.  78,  provides 
that  notwithstanding  anything  in  this  Act  every 
public  biulding,  including  the  walls,  roofs,  floors, 
galleries,  and  staircases,  and  every  structure  and  work 
constructed  or  done  in  connection  witli  or  for  the 
purposes  of  the  same,  shall  be  constructed  in  such  a 
manner  as  may  be  approved  by  the  district  sur- 
veyor.   .     .     . 

Section  145  (a)— Where  a  building  or  struotuie  Qt 
work  is  about  to  be  begun  then  two  dear  daya  before  it 
is  begun  the  builder  or  other  person  causing  or 
directing  the  work  to  be  executed  shall  serve  on  the 
district  surveyor  a  biuldiog  notice  respecting  the 
building  or  stiructure  or  work.     .     .     . 

Section  200  (116)  provides  that  any  person  who 
ought  to  serve  a  building  notice  and  who  fails  to  do 
so  shall  be  liable  to  a  penalty  not  exoeeding  forty 
shillings  and  to  a  daily  penalty  not  exoeeding  the 
like  amount. 

M<icmorran,  Q^C,  and  A»  0.  Glen,  for  the  appel- 
lant. 

Avory,  for  the  respondent. 

The  following  cases  were  referred  to:  HaB  v. 
Smallpi^ccy  59  L.  J.  M.  0.  97 ;  London  GoutUy  CouncA 
V.  Humphreys,  43  W.  R.  13,  [1894]  2  Q,  B.  766 
Lavy  V.  London  County  Council,  43  W.  R.  677,  [1895; 
2  Q.  B.  577. 

Gar,  <tdv,  vuU. 

Jan.  15.-— The  judgment  of  the  Cottbt  (WnxB  am 
Wkight,  JJ.)  was  rwid  by 

Wills,  J. — ^The  information  in  this  oase  charge 
that  the  appellcuit  at  the  Boyal  Agiicultcural  Hall  IS 
without  notice  to  the  district  surveyor  begin  \ 
execute  a  work  respecting  which  the  appellant  ou^ 
to  serve  a  building  notice  before  commencan^  sue 
work,  contrary  to  the  provisions  of  tike  Xjondo 
Building  Act,  1894.  By  section  200,  Bub-aecticm  1 
(2>),  any  person  who  being  a  person  ^ebo  oiaght  \ 
serve  a  building  notice  begins  to  execute  a  wa 
respecting  which  he  ou^ht  to  serve  a  building  noti 
before  serving  such  notice  shall  be  liable  to  a  penalt; 
By  section  145,  where  a  building  or  stmctareor  woi 
is  about  to  be  begun,  then  two  dear  daya  before  it 
begun  the  builder  or  p^on  causing  tbe  "work  to 
done  shall  serve  a  building  notice  on.  tbe  di&tc 
surveyor.      If  a  building  notice  was  necessary  in  i 
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High  Coubt. 


Vbnnkb  v.  MoDoxell. 


High  Coubt. 


pnsent  cue,  the  appellant  was  the  person  who  ought 
tohayegiTe&it,  and  he  did  not  give  it  before  the 
woAwaa  begun.  The  only  question  therefore  is 
wbether  the  erection  or  construction  with  which  this 
Qiie  is  oonoemed  was  or  was  not  a  '  *  building  structure 
arwork" within  the  meaning  of  section  145  of  the 
London  Building  Act,  1894. 

The  Agricultural  Hall  is  a  large  building  con- 
iknoted  for  the  purpose  of  shows  and  exhibitions  of 
nzioQS  kinds.      It  is  surrounded  on  the  inside  by 
giSlena  or  staircases  which  are  permanent.    Some  of 
the  ezbibLtions  require  that  the  galleries  should  be 
oeeopied  by    sitting^    for    the    spectators ;     others 
reqmn  that  there  should  be  no  seats  or  seats  only  in 
poriioiu  of  the  gallery.   The  iron  columns  which  per- 
BinentlY  support  the  roof  and  gidleries  have  sockets 
iftBdiM  to  them  and  the  temporary  and  movable 
timben  to  which  the  seats  are  for  the  time  being 
neved  or  bolted  are  dropped  or  let  into  these.    It  is 
obnoos  that  if  the  expression  **  structure  or  work  "  is 
to  leoeive  what,  apart  from  the  subject  matter  to 
viich  it  is  applied,  would  be  its  natural  meaning,  no 
mm  within  the  jurisdiction  of  the  London  County 
Crandl  could  repair  his  roof  or  mend  his  windows,  or 
Krfopa  fixed  cupboard  in  his  bedroom  or  a  fitted 
bookttiein  his  library,  or  a  new  kitchen  range  or 
ii^trodiice  gas,  water,  or  electric  light  into  his  house 
v^boat  giving  notice  to  the  district  surveyor,  and 
vitboat  being  subject  (section  138)  to  his  supervision, 
ar  wiUiout  in  the  case  of  the  most  trivial  matters 
faying  bim  half  of  the  fee  to  which  he  would  be  en- 
titled on  the  original  construction  of  the  house  or 
hHi^Bg  to  or  on  which  any  addition,  alteration,  or 
otber  work  was  made  or  done  (Schedule  III.,  Part  I.). 
It  nemt  impossible  to  suppose  that  interference  so 
AMtuit,  vexatioas,  useless,  and  costly  with  the  daily 
^of  a  great  community  can  have  been  intended, 
^  we  are  therefore  driven  to  the  conclusion  that 
naa  Hndtation  must  be  put  upon  the  natural  mean- 
■K  of  *'  stmotnre  or  won."     It  is,  therefore,  neces- 
nytoooDstnie  "structure  or  work"  as  meaning  in 
■ction  145  something  of  the  same  general  nature  and 
tkatcter  as  a  building.    No  other  limitation  appears 
foaihle.    This  view  receives  confirmation  from  section 
1^  wUdi  shows  the  object  of  supervision  by  the 
^■tiict  surveyor   and  his  duties  in  respect  thereof. 
"Oe  is  from  tune  to  time  to  survey  any  buildiog  or 
*OKk  hereby  placed  under  his  supervision,  and  cause 
>U  tbe  ptovisions  of  this  Act  and  of  the  bye-laws 
aide  theraonder  to  be  duly  observed."    There  are  no 
^y^ws  applicable  to  such  erections  as  this  tem- 
l>vy  seating,   and  no  power  to  make  them  (see 
■etiail64). 

It  bas  been  argfued  that  section  78  and  PariVII. 
(■Ktions  82  and  86}  contain  *'  provisions  "  applicable 
b  ta^  an  erectioii.  The  Agricultural  Hall  was  built 
ad  in  1MB  when  the  Act  of  1855  (18  &  19  Yict.  c.  122) 
Win  force.  Section  30  of  that  Act  corresponds  to 
*KtioD  78  of  the  Act  of  1894,  but  it  omits  the  words 
*SBd  etery  atnicture  or  work  constructed  or  done  in 
^■aeetion  with  or  for  the  purposes  of  the  same." 
k  tUnk  it  plain,  however,  that  the  Act  of  1891  is 
^  wtfosueciive  ;  that  the  approval  of  the  surveyor 
e  maae  a  oondition  nrecedent  to  the  use  of  the 
as  a  public  builoing  refers  to  an  approval  to 
at  Uie  outset  once  and  for  all;  and  that 
the  only  part  of  the  section  which  could 
is  the  last  clause,  which  says  that  no  work 
to  alEset  the  bnilding  shall  be  done  to  or  on  the 
taSdiBg  without  approval.  We  do  not  think  this 
ark  done  to  or  on  the  building,  and  if  it  were  it  is 
ISkdj  to  afifect  it.  As  to  Part  Y 11.  of  the  Act, 
material  sections  are  sections  82  and  83.  The 
we  hare  ^wen  for  saying  that  in  section  145 
itniciiiEe  or  virork  "  is  meant  something  in  the 


nature  of  a  building  apply  with  greater  force  to 
section  82.  In  addition  it  is  to  be  observed  that, 
where  the  builder  is  desirous  of  erecting  a  *'  building 
or  structure"  which  comes  within  that  section,  the 
plan  he  has  to  deliver  with  his  application  is  described 
merely  as  a  *'plan  of  the  proposed  building,"  and  it 
is  the  '*  building  "  that  is  then  to  be  erected  if  the 
coimcil  are  satisfied. 

As  to  section  83,  there  may  be  reason  for  giving  in 
some  cases  a  more  extended  meaning  to  the  term 
**  structure,"  because  in  Schedule  III.,  Part  I., 
where  the  fees  payable  to  the  surveyor  are  defined,  it 
is  clear  that  it  is  assumed  that  he  may  be  entitled  to 
a  fee,  not  only  in  respect  of  *^  any  wooden  structure," 
but  of  **  any  structure  or  erection  put  up  on  any 
public  occasions."  This  extension  of  the  fee  to 
*'  erections  put  up  on  public  occasions  "  must  refer  to 
section  83,  which  is  uie  only  one  dealing  specially 
with  <'  structures  of  a  temporary  character,"  and  it 
therefore  gives  a  reason  for  saying  that  *' erections 
put  up  upon  public  occasions  "  may  (not  must)  come 
under  the  description  of  '*  structure  "  in  section  83. 
Sudi  extension  of  the  word  **  structure"  in  section 
83,  however,  has  no  application  to  the  present  case, 
where  the  construction  in  question  has  no  reference 
to  any  public  occasion.  As,  therefore,  neither  section 
70  nor  sections  82  and  83  apply  to  such  an  operation 
as  that  of  replacing  the  seating  in  the  Agricultural 
Hall,  there  is  no  provision  of  the  Act  and  no  bye-law 
the  observance  of  which  the  district  surveyor  has, 
under  section  146,  to  secure.  The  necessity  in  this 
Act  of  applying  to  Hie  word  **  structure  "  the  prin- 
ciple noscitur  a  aociis  is  well  illustrated  by  section 
1G4,  which  gives  power  to  the  London  County 
Ooundl  to  make  bye-laws,  for  (amongst  other  things) 
the  regulation  of  lamps,  signs,  or  other  **  struc- 
tures." In  a  building  Act  one  certainly  would  not, 
but  for  the  context,  have  supposed  that  a  lamp  would 
fall  imder  the  designation  of  a  ''structure."  It  is 
impossible  to  give  any  general  definition  of  *'  struc- 
ture" to  be  applied  everywhere  throughout  the  Act. 
If  it  had  been  possible  the  definition  dause  would 
have  been  the  appropriate  place,  and  Parliament  the 
appropriate  authority  to  give  it.  We  must  in  each 
case  consider  the  enactment  which  has  to  be  applied, 
and  see  as  we  best  can  whether  the  nature  of  the 
provisions  bearing  upon  the  question  justify  the 
application  sought  to  be  made.  In  Part  in.,  for 
instance,  there  seem  to  be  very  good  reasons  for 
giving  a  wide  meaning  to  the  word  *'  structure."  It 
is  difficult  to  imagine  anything  affixed  to  the  ground 
in  any  way  which  ought  to  be  erected  (without  the 
permission  of  the  Council)  so  as  to  project  beyond 
the  general  line  of  building.  The  whole  object  of 
the  legislation  in  this  respect  is  to  preserve  uniform- 
ity, and  that  object  can  only  be  secured  by  putting 
everything  which  could  interfere  with  it  imder  the 
control  of  the  Council.  Some  "  structures  and  erec- 
tions put  up  on  any  public  occasion"  are  clearly 
intended  to  be  subject  to  the  jurisdiction  of  the 
council  or  the  district  surveyor  (see  3rd  Sched., 
Part  L).  From  the  very  nature  of  the  occasions  on 
which  they  come  into  existence  many  of  them — ^pro- 
bably most  of  them — must  be  in  or  in  the  neigh- 
bourhood of  streets,  and  more  or  less  in  the  nature  of 
public  nuisances.  The  3rd  schedule,  as  has  been 
pointed  out,  enlarges  the  expression  *'  structure "  in 
the  Act  by  tacking  on,  in  the  schedule,  the  words 
' '  erectionputup  on  any  public  occasions."  Whether  any 
particular  erection  put  up  on  such  occasion  requires 
notice  and  inspection  must  be  determined  when  the 
occasion  arises.  The  illustration  given  shows  that  the 
expression  *'  structure  "  must  be  dealt  with  in  each 
case  according  to  the  facts  and  the  particular  enact- 
ments sought  to  be  applied.    It  is  dear  from  Schedule 
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ni.,  Part  I.,  that  '*  ereotiona  put  up  on  any  public 
occasions"  must  come  somewhere  under  the  word 
*'  structure  "  in  the  Act,  else  there  would  be  nothing 
for  them  to  operate  upon.  This  is  a  very  good  reason 
for  saying  that  in  section  83  such  erections  may 
be  legitimately  considered  to  fall  within  the  word 
*'  structure."  It  is  no  reason  for  a  similar  extension 
of  the  word  in  section  145,  inasmuch  as  section  83 
contains  within  itself  every  provision  necessary  for 
the  full  control  of  the  works  by  the  council  and  for 
the  protection  of  the  public.  Again,  in  section  201, 
«  building  "  and  *'  building  or  stracture  "  appear  to  be 
used  as  synonymous.  It  is  impossible  to  conceive  any 
reason  for  giving  a  different  measure  of  exemption  to 
railway  companies  and  dock  coinpanies  on  the  one 
hand  and  to  canal  companies  and  Conservators  of  the 
Thames  on  the  other  hand.  The  enactments  to  whidi 
we  have  thus  called  attention  illustrate  the  impossi- 
bility of  defining  **  structure  "  once  for  all  in  the  Act, 
and  we  are  not  going  to  attempt  more  thiui  to  deal 
with  the  particular  case  now  bdfore  us.  As  to  that, 
we  are  satisfied  that  the  replacing  of  the  seats  in 
question  is  not  **  the  beginning  of  a  structure  "  within 
section  145,  and  that  this  appeal  ought  to  be  allowed. 


Go 


Appeal  allowed. 

So^citors  for  the  appellants,  KingB/ord,  Dorman,  & 


Solicitor  for  the  respondent,  W.  A.  Blaxkmd. 


Q.  B.  Div.  i  jv      .Q 

(Wills  and  Wright,  JJ.)  j  ^^'  ^^' 

London  County  Council  {AppeUanU)  v.  Hobbib 
{Respondent),  (a.) 

Metropolis — County  coimcil — Dangerous  structure — 
Notice  to  remove  or  repair — Recovery  of  expenses — 
Ministerial  duty  of  county  council — London  Building 
Act,  1894  (57  <fe  58  Vict.  c.  ccxiii.),  ss.  103,  106. 

T?ie  powers  and  duties  con/erred  upon  the  London 
County  Council  by  sections  103  and  106  of  the  London 
Building  Act,  1894,  are  ministerial,  and  may  he  deU" 
gated  to,  and  are  exercisable  by,  the  duly  authorized 
servants  and  representatives  of  the  Council. 

This  was  a  case  stated  by  one  of  the  metropolitan 
police  magistrates. 

The  respondent,  the  owner  of  a  structure  known  as 
331,  Ferry-road,  Poplar,  in  the  coun^  of  London, 
was  summoned  before  the  magistrate  oy  the  appel- 
lants for  the  recovery  of  certain  expenses  incurred  by 
them  in  the  matter  of  a  dangerous  structure — to  wit, 
the  said  No.  331,  Ferry-road,  and  in  carrying  into 
force  the  provisions  of  the  London  Building  Act,  1894, 
with  respect  to  the  said  structure. 

Information  was  given  by  the  district  surveyor  to 
the  London  County  Council,  the  appellants,  that  the 
structure  was  in  a  dangerous  state,  whereupon  he,  the 
surveyor,  was  instructed  by  the  Architect  s  Depart- 
ment of  the  appellants  to  certify  as  to  its  condition. 
The  surveyor  certified  that  the  structure  was  in  a 
dangerous  state,  and  that  it  was  necessary  that  the 
respondent  should  execute  certain  repairs;  where- 
upon the  superintending  architect  to  the  appellants 
served  notice  upon  the  respondent  requiring  him  to 
take  down  or  otherwise  secure  the  said  structure. 
Upon  receipt  of  such  notice  the  respondent  executed 
the  necessary  works,  but  declined  to  pay  the  ex- 
penses incurred  by  the  appellants  in  taking  the  steps 

(a.)  Beported  by  E.  Q.  Stillwell,  Esq.,  Barrister- 
at-Law. 


aforesaid.  The  expenses  were  in  accordance  with 
sections  113  and  117,  and  Parts  11.  and  IV.  of  the  3rd 
Schedule  of  the  London  Building  Act,  1894.  These 
steps  were  taken  by  the  appellants'  Architect's 
Department  as  a  matter  of  ordinary  routine.  Except 
as  aforesaid  the  dangerous  state  of  the  structure  was 
not  made  known  to  the  appellants  as  a  body,  aad 
l^e  matter  of  the  said  structure  was  not,  except  m 
aforesaid,  dealt  with  by  them  or  brought  before  them 
in  any  way  whatever. 

The  appellants  contended  that  the  powers  and 
duties  conferred  on  them  under  sections  103  and  106 
of  the  said  Act  were  ministerial  only,  and  had  been 
duly  delegated  to,  and  were  properly  exercisable  by, 
and  under  the  supervision  of,  their  superintending 
architect. 

The  magistrate  held  that  the  expenses,  if  recover- 
able at  all,  could  only  be  recovered  where  sections 
103,  105,  and  106  of  the  said  Act  had  been  complied 
with;  that  those  sections  had  not  been  complied 
with,  inasmuch  as  it  had  not  been  made  known  to  the 
appellants  that  the  structure  was  in  a  dangerous 
steto,  and  the  appellants  had  not  required  a  survey 
of  the  structure  to  be  made  under  section  103,  nor 
had  they  caused  the  notices  to  be  served  on  the 
respondent  under  section  106 ;  he  further  held  that 
the  appellants  had  no  authority  to  delegate  their 
powers  to  the  superintending  architect,  and  that 
therefore  the  routine  followed  in  that  official's  depart- 
ment was  not  a  compliance  with  the  section  in  ques- 
tion. 

The  question  for  the  opinion  of  the  oonrt  was 
whether  such  decision  was  right  in  law. 

Certain  stending  orders,  which  it  is  unnecessary  to 
set  out,  made  by  uie  London  County  Council  on  the 
23rd  of  November,  1894,  relating  to  dangerous 
structures,  were  referred  to  as  part  of  the  stated  case. 

Avory  appeared  on  behalf  of  the  appeUanto. 

The  respondent  in  person. 

Wills,  J. — I  am  of  opinion  that  this  case  must  be 
remitted  to  the  learned  magistrate  to  be  dealt  with 
upon  the  merits.  The  respondent  is  clearly  entitled 
to  that ;  but  I  think  the  view  token  by  the  learned 
magistrate  was  erroneous,  and  that  what  has  been 
done  by  the  London  Coimty  Council  is  strictly 
within  the  Act  of  Parliament. 

Now,  section  103  nf  the  Act  says :  **  Where  it  is 
made  Imown  to  the  Council  that  any  structore  is  in 
■  a  dangerous  state."    Now,  it  is  made  known  to  the 
Coimcil  if  one  of  its  officers  who  act  in  such  a  matter, 
and  who  is  the  proper  person  to  receive   a  notice, 
receives  one ;   and  I  think  any  such  proceeding  as 
that  would  be  amply  sufficient  to  fix  the  Coan<ul  with 
any  liability  whioh  falls  upon  them  m  consequence  of 
removing  such  a  nmsance.    Then  the  section  goes  on 
to  say  that  "  the  Council  shall  require  a  survey  of 
such  structure  to  be  made  by  the  district  surveyor  or 
by  some  other  competent  surveyor."     They  have  no 
option  whatever  in  the  matter.    They  have  no  dis- 
cretion to  exercise.    Thev  have  got  a  certain  duty  to 
perform,  and  a  duty  which  cannot  be   done  by  aj 
corporate  body,  but  which  requires  to  -be  done  by  aflj 
iudividual.    I  think  that  it  is  within  every  princi^ 
which  is  applied  to  matters  of  that  kind  that  that  mal 
be  done  in  pursuance  of  the  general  authority.     TfaS 
authority  has  been  given  to  the  superintending  archi* 
tect  by  the  motion  of  the  Metropolitan   Board  of 
Works.    It  is  true  that  it  is  described  as  a  temporar|l 
power,  and  it  is  also  said  '* until  further  order **] 
but  no  further  order  has  been  made,  and  all  righll 
and  all  liabilities  which  existed  under  the  Acta  rai^ 
iug  to  the  Metropolitan  Board  of  Works  have  beed 
transferred  to  the  London  Coimty  Council  by  the  opera- 
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tknofihestatato.  Therefore  that  is  still  operatiye.  It 
Nenu  to  me  that,  under  the  very  nature  of  things, 
powen  or  actions  of  this  kind,  whioh  are  compulsonly 
phoed  npon  them,  must  be  undertaken  by  the  pro- 
perly authorized  servants  and  representatives  without 
nitiDg  for  the  general  oounou.  It  may  be  that  in 
tiuican,  as  the  respondent  alleges,  that  the  power 
of  the  Act  has  been  tyrannically  put  into  force.  Upon 
tbit  1  express  no  opinion  at  all,  and  it  must  not  be 
nppofled  that  I  imagine  for  a  moment  that  it  is 
ittonte;  still  it  may  be  that  it  is  so.  But  that  is 
soieiion  for  holding  that  the  action  of  the  London 
Ooonty  Gooncil  was  wrong  in  the  exercise  of  the 
powv  by  a  properly  constituted  officer  to  whom  the 
powoB  were  given* 

I  think  the  learned  magistrate  came  to  a  wrong 
flonrJnaon,  and  that  he  must  rehear  the  case. 

Afp6al  aUoioed  and  case  remitted, 

Soiioitor,  Blaxland, 


Dec.  3,  4,  7. 


aRDiv.   ) 

(Mithew.J.)) 

Cbocqb  asd  Others  v.  Stubob  and  Another,  (a.) 

Imnnoe,  Marine — Reinsurance — Description  of  voyage 
npo/iry— <<  To  any  port  or  ports,  pUice  or  placeSf  in 
WfifnUr" — "  For  thirty  days  after  arrival  at  final 
fni"— Meaning  of. 

The  plaintiffs  effected  a  policy  of  reinsurance  on  a 
«>tt<  tnih  the  defendants.  The  risk  clause  was  "  at 
^  fnm  NewcastUt  N.S.W.,  to  any  port  or  ports, 
f/oee  or  plaees,  in  any  order,  on  the  west  coast  of  SoiUh 
inerwa,  and  for  thirty  days  after  arrival  in  final  port, 
^^^taer  employed,**  The  vessel  sailed  with  a  cargo 
A(«  S'twcaiUe,  N.S,  W,,  to  Valparaiso,  and  there  dis~ 
'^9ed  ihe  whole  of  it.  She  remained  at  Valparaiso 
M  tiirfy  days,  and  whilst  there  loaded  partly  with 
Wfa«i  aid  partly  with  sugar,  the  latter  being  part  of 
^^argo/or  the  United  Kingdom,  She  then  sailed  for 
^pfrt €fn  the  west  coast  of  South  America  in  order  to 
^9h  hoard  the  remainder  of  Jier  cargo,  but  lohile  pro- 
'"^S  there  she  tvas  stranded  and  became  a  total  loss, 

Sdd,  that  the  tvords  ^^  final  port "  in  the  risk  clause 
^^  confined  to  the  port  of  discharge,  but  included 
jMsol  port  of  loading  for  the  homeward  voyage,  and 
^tUflaintfffs  were  therefore  entitled  to  recover, 

GoBsurcial  action. 

la  this  case  both  the  plaintiffs  and  the  defendants 
**«aBderwriter8  at  Lloyd's. 

^le  action  was  brought  to  recover  a  total  loss 
Jv  a  policy  of  reinsurance  which  had  been 
■jMby  the  plaintiffs  with  the  defendants. 

Xheninsimnce,  dated  the  30th  of  December,  1895, 
Jjfar  "£100  on  hull.  Warranted  free  of  all 
^^    To  pay  no  salvage  charges." 

» was  on  the  ship  Taiavera,  "at  and  from  New- 
Ma,  S.8.W.,  to  any  port  or  ports,  place  or  places, 
M^r  Older  on  the  west  coart  of  South  America, 
M  far  thirty  days  after  arrival  iji  final  port  how- 
!*«s^ed.'* 

[«■■  policy  was  a  reinsurance  of  a  policy  dated  the 
Hd  December,  1895,  which  was  underwritten  by 
PyiMiilifla  and  which  covered  the  said  shipJTa^vera 
paodfrom  Sydney  to  Newcastle,  N.S.W.,  while 
pa  aad  thence  to  any  port  or  ports,  place  cr  places, 
P^  west  coast  of  South  America,  and  (or)  the 
Mi  adjacent  in  any  order  once  or  oftener  while  there 
■  thanoe  to  any  port  or  ports  of  call,  and  (or)  dis- 

P  Bcpovtcd  by  B.  G.  Stuxwell,  Esq.,  Barrister- 
at-Law« 


charge  in  the  United  Kingdom,  and  (or)  continent  of 
Europe  between  Bordeaux  and  Hamburg,  both 
induded,  and  for  thirty  days  in  port  after  final 
arrival  however  employed." 

On  the  6th  of  January,  1896,  The  Taiavera  left 
Newcastle,  N.S.W.,  with  a  cargo  of  coals,  for  Val- 
paraiso, at  which  port  she  arrived  on  the  12th  of 
February,  1896,  and  having  discharged  the  whole  of 
her  cargo  she  remained  there  for  more  than  thirty 
days.  While  at  this  port  she  loaded  partly  with 
biJlast  and  partly  with  sugar,  the  latter  being  part  of 
her  cargo  for  the  United  Kingdom.  She  then  sailed 
for  Talcohuano,  also  on  the  west  coast  of  South 
America,  in  order  to  take  on  board  the  remainder 
of  her  cargo.  During  her  passage  to  this  port  she 
stranded  and  became  a  total  loss. 

It  was  admitted  by  the  parties  that  vessels  from 
Newcastle,  N.S.W.,  to  the  west  coast  of  South 
America  sometimes  discharged  their  cargo  from  New- 
castle at  more  than  one  port  on  the  said  coast,  and 
that  vessels  which  loaded  cargo  on  the  west  coast 
sometimes  loaded  at  more  than  one  port  on  such 
coast. 

The  plaintiffis,  under  the  policy  underwritten  by 
them,  paid  the  owner  of  The  Taiavera  a  total  loss,  and 
now  sued  the  defendants  imder  the  policy  of  reinsur- 
ance on  the  groimd  that  such  policy  covered  Tl^e 
Taiavera  at  the  time  when  she  became  a  total  loss. 

Joseph  Walton,  Q,  C,  and  Percy  Morris,  for  the  plain- 
tiffs.— ^The  words  ports  or  places  in  the  policy  mean 
ports  or  places  of  dischaive  or  loading,  and  the  words 
*'  final  port''  mean  the  mial  port  bSfore  sailing  for 
home.  It  was  not  the  intention  of  the  parties  to  limit 
the  risk  to  the  port  of  discharge.  If  it  had  been  so, 
words  to  that  effect  would  have  been  introduced. 
The  Taiavera  was  covered  until  she  arrived  at  Talco- 
huano and  for  thirty  days  after.  That  port  was  her 
final  port  on  the  west  coast  of  South  America.  There 
is  no  custom  to  the  contrary. 

Counsel  cited  Bermon  v.  Woodbridge,  2  Doug.  781 ; 
The  Aikshaw,  9  Times  L.  E.  605. 

Boyd,  Q,C.,  for  the  defendants. — ^The  voyage  of  The 
Taiavera  was  divided  into  the  cross  voyage  and  the 
homeward  voyage.  It  was  the  cross  voyage  only  that 
was  insured  here.  The  ship  was  only  covered  by  the 
insurance  from  Newcastle,  N.S.W.,  to  the  last  port  at 
which  she  discharged  cargo  and  for  thirty  days  after. 
Therefore  she  was  only  covered  until  her  arrival  at 
Valparaiso,  which  was  her  *' final  port,*'  and  thirty 
days  after.  The  risk  expired  before  she  left  Val- 
paraiso, because  she  remained  there  more  than  thirty 
days  after  arrival.  At  the  time  The  Taiavera  was  lost 
she  was  on  her  homeward  voyage,  and  was  not 
covered  by  the  policy. 

Walton,  Q.C.,  replied. 

Cur,  adv,  vult, 

Dec.  7. — ^Mathew,  J. — In  this  case  the  rights  of 
the  parties  depend  upon  the  construction  of  a  form  of 
insurance  usually  adopted.  The  action  is  to  recover 
a  total  loss  on  a  policy  of  marine  insurance  on  a  ship 
called  Tfie  Taiavera,  The  defendants  say  they  are  not 
liable,  on  the  ground  that  the  ship  was  not  covered 
by  the  policy  at  the  date  of  the  loss.  [The  learned 
judge  here  stated  the  facts  of  the  case,  and  read  the 
risk  in  the  policy  underwritten  by  the  plaintiffs  as 
stated  above.]  On  behalf  of  the  plaintiffs  it  has  been 
argued  that  the  words  **  ports  or  places  "  in  the  policy 
of  reinsurance  mean  ports  or  places  of  discharge  or 
loading.  On  the  part  of  the  defendants  it  was  argued 
that  those  words  only  mean  ports  or  places  of  dis- 
charge. The  Taiavera  discharged  the  whule  of  her 
cargo  at  Valparaiso,  and  remained  there  for  thirty 
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days.  WhilBt  there  she  loaded  600  tona  of  ballast  and 
some  200  tons  of  sugar  for  Talcohuano,  where  she  was 
to  load  the  remainder  of  her  cargo  for  the  United 
Kingdom.  While  on  her  way  to  that  port  she 
stranded  and  became  a  total  loss.  The  plaintiffs  con- 
tend that  this  loss  was  dearly  covered  by  the  jMlicy 
now  sued  upon,  that  the  loss  was  within  the  terms 
of  the  policy,  and  that  the  clause  describing  the  risk 
must  be  construed  as  if  the  ports  or  places  referred 
to  had  been  expressly  named. 

On  the  part  of  the  defendants  it  was  contended  that 
the  clause  only  covered  the  ship  to  the  port  of  dis- 
charge and  thirty  days  after,  and  that  the  policy  was 
only  intended  to  apply  to  one  voyage  to  a  port  of 
disdiarge,  and  that  the  voyage  came  to  an  end  at 
Valparaiso,  and  that  the  risk  ceased  thirty  days  after 
arrival  at  that  port ;  and  it  was  argued  that  tke 
words  *'  arrival  in  final  port  '*  were  more  applicable 
to  the  discharge  than  the  loading  of  the  vessel. 
This  construction,  however,  would  be  practically 
against  a  great  part  of  the  dause  in  question.  If  it 
was  only  meant  to  cover  the  voyage  to  Valparaiso  it 
seems  idle  to  insert  the  words  **  any  port  or  ports, 
place  or  places,  in  any  order''  and  the  words  **  how- 
ever employed."  This  latter  phrase  seems  dearly  to 
provide  for  the  employment  of  The  Taktvera  in  some 
other  way  than  in  the  discharge  of  her  cargo— as,  for 
instance,  while  employed  in  sailing  from  nort  or 
ports  of  discharge  to  the  port  of  loaoing.  Witnesses 
were  called  to  show  that  the  dause  had  a  customary 
meaning  and  was  understood  only  to  apply  to  ports 
of  discharge ;  but  they  failed  to  prove  such  a  custom, 
and  they  had  to  admit  that,  to  their  knowledge,  the 
question  had  never  been  raised  before.  It  was 
sought  to  show,  but  unsuccessfully,  in  the  case  of 
The  Aikshaw  that  the  words  '*  ports  or  places  "  in 
the  risk  clause  in  question  meant  ports  or  places  of 
loading ;  but  it  seems  to  me  that  the  words  must  be 
construed  according  to  their  ordinary  meaning,  and, 
so  understood,  they  are  suffident  to  cover  the  risk  in 
question.  There  is  no  reason  why  a  policy  of  insur- 
ance or  rdnsurance  should  not  cover  &6  risks  of  one 
whole  voyage  and  the  risks  of  part  of  another 
voyage.  There  may  be  very  good  reasons  for  adopt- 
ing such  a  course  where  one  part  of  the  adventure  is 
more  perilous  than  another.  Here  the  line  between 
the  risks  covered  and  those  remaining  uninsured 
would  seem  to  have  been  drawn  upon  the  expiration 
of  the  thirty  days  at  the  final  port  of  loading. 

I  therefore  give  judgment  for  the  plaintiffJB. 

Judgment  for  the  plaintiffs. 

Solidtors  for  the  plaintiffs,  Thomas  Cooper  &  Co. 

Solidtors  for  the  defendants,  W,  A.  Crump  &  Son. 


dtouxt  of  aippeaU 


From  Chan.  Div. 

gjord  Halsbury,  C,  and 
ey  and  A.  L.  Smith,  L. JJ. 

De  la  Boghefoucattld  i 


,} 


Oct  27, 29, 30; 
Nov.  2 ;  Dec  12. 


Boijstead.  (a.) 

Frauds,  Statute  of,  s.  7 — Absolute  conveyance — Tnut — 
Proof  by  parol  evidence — Fraud — Laches — Delay. 

Certain  estates  in  Ceylon  to  which  the  plaintiff  was 
entitled  subject  to  a  mortgage  were  in  1873  sold  by  the 
mortgagees  to  the  defendant,  and  were  conveyed  to  him 
by  a  conveyance  absolute  in  form. 


(a.)  Eeported  by  W.  Scott  Thompson,  Esq.,  Barrister- 
at-Law. 


Held  {reversing  the  decision  of  Kekewich,  J.),  ihA 
upon  the  facts  the  defendant  took  tJie  property  (u  a 
trustee  for  the  plaintiff. 

Held,  also,  that,  notwithstanding  section  7  of  the 
StatiUe  of  Frauds,  it  is  competent  for  a  person  claiming 
land  conveyed  to  another  and  alleging  fraudulent  hrtack 
of  trust,  to  prove  by  parol  evidence  that  it  was  conveyed 
upon  trust  for  the  daimant. 

Bartlett  v.  Pickersgill,  1  Eden  615,  overruled. 

Held,  further,  thai^  there  being  an  express  trust,  mers 
delay  by  the  plaintiff  in  seeking  to  enforce  her  righti 
was  no  bar  to  her  claim. 

Erlanger  v.  New  Sombrero  Phosphate  Co.,  27  W.  R. 
65,  3  App,  Cos.  1218,  and  Lindsay  Petroleum  Ck>.  v. 
Hurd,  22  W.  B.  492,  L.  R.  5  P.  C.  221,  diecussed. 

This  was  an  appeal  against  the  judgment  of  Eeke- 
wioh,  J.,  where^  his  lordship  dismissed  the  actbn 
with  costs. 

The  action  was  commenced  in  1894,  and  the  plain- 
tiffs thereby  claimed  a  declaration  that  liie  defendant, 
who  in  1873  had  purchased  certain  estates  in  Ceylon, 
formerly  belonging  to  the  plaintiff,  the  Comtesse  De 
la  Boohefoucauld,  at  a  sale  of  them  by  the  mortgagees, 
had  purchased  them  as  a  trustee  for  the  plaintifb 
(the  Comtesse  and  her  daughter),  or  one  of  them,  and 
they  also  daimed  an  account  and  payment  by  the 
defendant  of  the  balance  due  from  hnn. 

At  the  trial  before  Kekewich,  J.,  his  lordship  held 
that  the  plaintiffs  had  failed  to  prove  the  alleged 
trusteeship  on  the  part  of  the  defendant,  and  that 
there  was  no  evidence  that  he  had  acted  in  any  con- 
fidential relation  towards  the  plaintiff,  the  Comtesse. 

The  plaintiffis  appealed. 

The  material  facts  are  all  set  out  in  the  judgment 
of  the  court. 

Hcddane,  Q.C.,  and  T.  L.  Oilmour,  for  the  appel- 
lant.— ^The  defendant  is  liable  to  account  to  the  plain- 
tiff as  trustee  for  her.    On  the  correspondence  it  is,  we 
submit,  dear  that  he  took  the  property  as  an  express 
trustee,  and  not  as  mortgagee,  and  there  is  a  sufficient 
writing  within  the  meaning  of  the  7th  and  8th  sections 
of  the  Statute  of  Frauds :  Fry  on  Specific  Performance, 
3rd  ed.,  p.  254.    [LiNDLET,  L.J.,  referred  to  BarlUit 
V.  Pickersgill,  1  Eden,  515.]    That  case  is  not  condu- 
sive,  and  having  regard  to  Heard  v.  Pilley^  17  W.  E. 
750,  L.  B.  4  Ch.  App.  548,  it  must  now  oe  taken  to 
be  overruled.    The  Statute  of  Frauds  will  not  now 
be  allowed  to  protect  what  would  be  a  fraud :  LinaAn 
V.  Wright,  7  W.  B.  350, 4  De  G.  &  J.  16.  Farther,  in  this 
case  there  has  been  part  performance :  Haigh  t.  Kaye, 
20  W.  E.  597,  L.  E.  7  Ch.  App.  469;  Davis  v.  WhiUhead^ 
42  W.  E.  456,  [1894]  2  Ch.  133.     Leman  v.  Whftf4^,  4 
Buss.   423,  wmoh  was  a  similar  case  to    BartUtt  v. 
Pickersgill,  was  treated  as  overruled  by  Stirling,  J.,  in 
Davis  V.  Whitehead.    [LnroLBY,  L.  J. — It  ia  not  con- 
sistent with  Booth  V.  Turle,  21  W.  B.  721,  L.  B,  16 
Eq.  182.]  Further,  here  was  an  express  trust  :  Maddi* 
son  V.  Alderson,  31  W.  B.  820,  8  App.  Cas.  467.     Th* 
Statute  of  Frauds  does  not  apply  to  Ceylon,  notwithiH 
standing  Leroux  v.  Brown,  1  W.  B.  22,   12  C.  B.  80lJ 
Ceylon  was  no  part  of  the  British  dominions  when  tii 
statute  was  passed^      [Lindley,  L.J.,    referred 
Gardiner  ▼.  Fell,  1  Jac.  and  W.  22.] 

Benshaw,  Q.C.,  and  O,  Lawrence,  for  the 
dent. — ^The  facts  do  not  show  any  trust.  The  dden 
dant  was  really  a  mortgagee  in  possession ;  and  th 
plaintiffis  rights  are  biored  by  section  7  of  the  Bei 
Property  Limitation  Act,  1874  (37  &  SB  Vict,  c  67 
Locking  y.  Parker,  21  W.  E.  113,  L.  E.  8  Ch.  App.  31 
HLiNDLBy,  L.J.,  referred  to  Ward  v.  Cbrttor,  L.  B. 
Eq.  25,  14  W.  E.  Ch.  Dig.  115.]  Even  apart  from  tfe 
Statute  of  Limitations  the  delay,  lacheB^  and  aoquiel 
cence  which  there  has  been  here  is  enoug^h  to  defeat  tl 
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dum.  BartleU  ▼.  Pickersgtll  has  never  been  overruled, 
and  is  applied  by  Lord  St.  Leonards*  Vendors  and 
PnrchaBere,  Hth  ed.,  p.  703  (chap.  21 «  s.  1,  15)  ;  in 
Jamesv.Smitky 'S9W.  R.  396,  [1891]  1  Ch.  384.it 
was  treated  as  not  overruled.  CransU/ion  v.  Johnston, 
3  V€8. 170;  Denton  v.  Donner,  23  Beav.  285,  6  W.  B. 
Ch.  Dig.  80 ;  Banner  v.  Berridge,  29  W.  R.  844,  18 
Ch.  D.  254. 

At  the  request  of  their  lordships, 

Baldanet  Q.C.<,  in  reply,  dealt  with  the  defence  on 
the  ground  of  delay,  referring  to  In  re  Cross,  30  W.  R. 
S76,20Ch.D.  109. 

In  addition  to  the  cases  cited  in  the  argument  the 
followinft  are  referred  to  in  the  judgment :  Forster  v. 
Haif,  3  Ves.  696 ;  Smith  v.  Afatthews,  9  W.  R.  644, 
3  DeG.  P.  &  J.  139  ;  Daviea  v.  Oity,  13  W.  R.  484, 
35  Beav.  288  ;  Soar  v.  Ashwell,  42  W.  R.  165,  [1893] 
?  a  B.  390;  In  re  Alison,  27  W.  R.  389.  11  Ch.  D. 
2M;  Erlanger  v.  New  Sombrero  Phosphate  Co,,  27 
W.  B.  65,  3  App.  Cas.  1218 ;  Lindsay  Petroleum  Co,  v. 
Hmd,  22  W.  B.  492,  L.  R.  6  P.  C.  221 ;  Bright  v. 
hgtrUm,  9  W.  R.  239,  2  De  G.  F.  &  J.  606. 

Jkc  12. — ^The  judgment  of  the  court  was  delivered 

Ldtdley,  Ii.J. — The  question  raised  by  this  ap- 
peal is   whether    the    plaintiff   is    entitled  to    an 
Moonnt  from    the    defendant    of    the   proceeds    of 
fiJe  oi  certain  coffee  estates  in  Ceylon.    The  estates 
in  qnestion  are  known  as  the  Delmar  estates.     They 
fonnerlj  belonged  to  the  plaintiff;  they  were  mort- 
gaged first  to  Barings  and  then  to  a  Dutch  com- 
pany, and  on  the  27th  of  May,  1873,  they  were  sold 
and  conveyed  to  the  defendant.     In  form  the  convey- 
anoe  was  to  him  absolutely,  but  the  plaintiff  insists 
that  the  estates  were  conveyed  to  the  defendant  as  a 
trustee  for  tiie  plaintiff,  subject,   however,  to    the 
repayment  to  the  defendant  of  the  amount  which  he 
paid  for  them,  and  of  the  expenses  which  he  has 
ineiirred  in  managing  the  estates.    The  estates  were 
■old  by  the  defendant  or  his  mortgagees  many  years 
ago  without  the  knowledge  of  the  plaintiff,  and  she 
laya  tbat  the  proceeds  of  sale  were  more  than  sufficient 
to  repay  to  the  defendant  all  his  advances,  and  that 
a  eoDsiderable  surplus  remained,  which  the  defen- 
dant ought  to  have  paid  over  to  her.     The  defendant, 
in  answer  to  this  daim,  says  (I)  the  estates  were 
coDTvyed  to  him,  not  as  a  trustee  for  the  plaintiff,  but 
aa  beneficial  owner;   (2)  the  trusts  alleged  by  the 
plaintiff  caiinot  be  proved  by  any  writing  signed  by 
the  defendant,  and  the  Statute  of  Frauds  affords  a 
defence  to  the  action ;  (3)  the  plaintiff's  claim,  even 
if  proved,  is  barred  {a)  by  the  defendant's  bankruptcy, 
(h)  by  the  Statute  of  Limitations,  (c)  by  the  plaintifiTs 
hfhet  and  the  equitable  doctrines  applicable  to  delay 
iBdependently  of  the  statute.    Kekewich,  J.,  decided 
•gamst  the  plaintiff  on  the  first  ground — viz.,  that 
there  was  no  trust  in  favour  of  the  plaintiff.     This 
▼WW  ai  the  isase  rendered  it  unnecessary  for  him  to 
consider  the  other  defences.  The  plaintiff  has  appealed 
from  this  deciaion,  and  as  we  have  been  unaole  to 
take  the  same  view  as  the  learned  judge  of  the  effect 
of  the  evidence,  it  will  be  necrssary  for  us  to  deal 
*ith  aU  the  other  defences  relied  upon  by  the  defen- 
dant 

The  drcnmstances  under  which  the  Delmar 
fiiiaiiv  were  conveyed  to  the  defendant  are  to  be 
gathered  from  the  verbal  testimony  of  the  plaintiff, 
the  defendant,  a  Mr.  Duff,  and  a  mass  of  correspon- 
^caee,  both  before  and  after  the  conveyance.  The 
eoiiesyondenise  after  the  conveyance  is  relied  upon  by 
the  pttintiff  as  being  inconsistent  with  the  defen- 
dant's oontention  that  he  acquired  the  estates  for  him- 
^  heneficiany,  free  from  any  trust  in  favour  of  the 


plaintiff.  In  order  to  appreciate  the  above  evidence 
it  is  necessary  to  state  that  in  1868  the  plaintiff,  who 
was  then  the  wife  of  a  Mr.  Cavendish,  was  divorced 
from  him,  and  that,  under  the  decree  of  the  Divorce 
Court,  that  gentleman  acquired  an  interest  in  these 
Delmar  estates,  and  that  his  claims  on  these  estates, 
under  that  decree,  were  not  released  until  a  com- 
promise with  him  was  effected  in  1874.  In  the 
meantime  it  was  a  great  object  of  the  plaintiff  and  her 
friends  to  prevent  Mr.  Cavendish  from  deriving  any 
benefit  from  these  estates.  The  plaintiff  and  her 
friends  were  afraid  that  he  might,  under  the  decree  of 
the  Divorce  Court,  get  himself  registered  in  Ceylon 
as  entitled  to  a  charge  on  those  estates  and  perhaps 
even  acquire  them  by  paying  off  the  mortgagees 
and  foreclosing  the  plaintiff.  In  1868  the  estates 
were  mortgaged  to  a  Dutch  company,  which 
was  in  liquidation,  and  the  liquidator  desired 
to  get  in  the  amount  due  on  the  mortgage.  The 
plamtiff  was  extremely  anxious  that  her  late  hus- 
band should  not  get  this  mortgage  transferred  to 
himself  or  any  friend  of  his.  At  the  period  to 
which  we  are  now  referring  the  disease  which  after- 
wards destroyed  the  coffee  plantations  in  Ceylon  had 
not  broken  out,  and  the  Delmar  estates  were  worth 
far  more  than  the  amount  due  to  the  Dutch  company 
upon  their  mortgage.  The  colonial  rate  of  interest  was 
6  per  cent.  A  transferee  of  the  Dutch  mortgage  would 
therefore  acquire  a  good  investment  for  his  money. 
Moreover,  it  would  be  an  object  to  anyone  acquainted 
with  the  working  of  Ceylon  coffee  estates  to  have  the 
management  of  them  and  to  be  the  agent  for  the  sale 
of  their  produce.  Then  considerations  of  friendship 
for  the  ]^ntiff  induced  a  gentleman  of  the  name  of 
Duff  to  assist  the  plaintiff;  and  after  some  negotia- 
tions it  was  agreea  that  the  Dutch  mortgage  should 
be  transferred  to  Duff  and  to  the  defendant,  who  was 
brought  into  the  matter  by  Duff  or  by  Mr.  Sabona- 
diere,  the  plaintiff's  agent  in  Ceylon.  The  defendant 
has  had  experience  in  the  management  of  coffee 
estates  and  in  receiving  and  disposing  of  consignments 
of  coffee  from  them,  and  had  business  transactions 
with  Mr.  Sabonadiere.  The  above  arrangement  was 
not,  however,  carried  out,  owing  to  some  objection 
taken  by  Mr.  Duff  to  the  form  of  the  draft  transfer 
which  had  been  prepared.  It  was  then  proposed  that  the 
Dutch  mortgagees  should  sell  the  estates  to  Duff  and 
the  defendant  for  the  amount  due  on  their  security, 
and  on  the  1st  of  July,  1871,  an  agreement  to  this 
effect  was  signed.  Before  the  sale  was  completed 
Mr.  Duff  refused  to  carry  it  out.  The  defendant, 
however,  hoped  to  become  the  plaintiff's  representa- 
tive in  England  and  the  consignee  of  the  produce  of 
her  estates,  and  he  did  not  wi3i  to  break  faith  with 
the  Dutch  company.  The  defendant  was  willing  to 
carry  out  the  above  arrangement  himself.  Accord- 
ingly, after  some  further  negotiation,  the  estates  were 
sold  and  conveyed  to  him  in  May,  1873,  by  the  Dutch 
company  for  the  amount  due  to  them  on  their 
security  as  had  been  agreed  in  July,  1871.  The  sum 
paid  by  the  defendant  to  the  Dutch  company  was 
£57,942.  But  he  immediately  remortgaged  the 
estates  to  the  Dutch  company  for  £53,000,  so  that  his 
actual  payment  out  of  pocket  was  under  £5,000. 

Pausmg  here,  it  is,  in  our  opinion,  clear  beyond  all 
doubt  tbat  the  proposed  sale  to  Duff  and  the  defendant 
was  not  intended  to  be  a  sale  to  them  for  their  own 
benefit.  It  was  intended  to  be  a  sale  to  them  for  the 
benefit  of  the  plaintiff,  but  subject,  of  course,  to  the 
repayment  of  Duff's  advances.  This  is  quite  plain 
from  Duff's  evidence  and  from  the  correspondence. 
It  is  also  dear  that  the  plaintiff's  name  was  kept  off 
all  formal  documents  in  order  to  prevent  her  first 
husband  from  discovering  that  she  had  any  interest 
in  the  estates,  and  to  lead  him  to  suppose  that  they 
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had  passed  into  the  hands  of  strangers.  It  is  farther 
quite  clear  that  the  oonveyanoe  to  the  defendant  grew 
out  of  the  arrangement  which  he  and  Duff  were  to 
have  carried  out,  and  was  made  for  precisely  the 
same  purpose.  There  is  not  in  the  whole  correspond- 
ence a  line  to  show  that  the  price  which  the  defendant 
paid  had  any  reference  to  the  value  of  the  estates  nor 
to  show  or  suggest  that  the  conveyance  to  the  defen- 
dant was  intended  to  be  to  him  for  his  own  benefit. 
The  history  of  the  transaction  is  wholly  inconsistent 
with  any  such  intention.  [His  lordship  then  referred 
to  the  correspondence,  and  came  to  the  conclusion 
that  the  plaintiff  had  proved  that  the  estates  in 
question  were  conveyed  to  the  defendant  on  the  27th 
of  May,  1873,  upon  trust  for  her,  but  subject  to  a 
charge  in  his  favour  in  respect  of  all  sums  advanced 
by  him  in  order  to  obtain  the  estates  from  the  Dutch 
company  in  the  first  instance  and  of  all  sums 
advanced  by  him  in  order  to  work  them  as  coffee 
lant  ations  after  he  had  acquired  them.] 

This  conclusion  renders  it  necessary  to  consider 
whether  the  Statute  of  Frauds  affords  a  defence  to  the 

ElaLntiff*s  claim.  The  section  relied  upon  is  7,  which 
as  been  judicially  interpreted  in  Forater  v.  Halet  and 
Smith  V.  Matthews.  According  to  these  authorities,  it 
is  necessary  to  prove  by  some  writing  or  writings 
signed  by  the  defendant,  not  only .  that  the  convey- 
ance to  him  was  subject  to  some  trust,  but  also  what 
that  trust  was.  But  it  is  not  necessary  that  the 
trust  should  have  been  declared  by  such  a  writing  in 
the  first  instance ;  it  is  sufficient  if  the  trust  can  be 
proved  by  some  writing  signed  by  the  defendant,  and 
the  date  of  the  writing  is  immaterial.  It  is  further 
established  by  a  series  of  cases,  the  propriety  of 
which  cannot  now  be  questioned,  that  the  Statute  of 
Frauds  does  not  prevent  the  proof  of  a  fraud ;  and 
that  it  is  a  fraud  on  the  part  of  a  person  to  whom 
land  is  conveyed  as  a  trustee,  and  who  knows  it  was 
so  conveyed,  to  deny  the  trust  and  claim  the  land 
himself.  Consequentiy,  notwithstanding  the  statute, 
it  is  competent  for  a  person  claiming  land  conveyed 
to  another  to  prove  by  parol  evidence  that  it  was  so 
conveyed  upon  trust  for  the  claimant,  and  that  the 
grantee,  knowing  the  facts,  is  denying  the  trust  and 
relying  upon  the  form  of  conveyance  and  the  statute 
in  order  to  keep  the  land  himself.  This  doctrine  was 
not  established  until  some  time  after  the  statute  was 
passed.  In  Bartlett  v.  Pickersgill  the  trust  was 
proved,  and  the  defendant,  who  denied  it,  was  tried 
for  perjury  and  convicted,  and  yet  it  was  held  that 
the  statute  prevented  the  court  from  affording  relief 
to  the  plaintiff.  But  this  cannot  be  regarded  as  law  at 
the  present  day.  The  case  was  referred  to  in  James 
V.  Smith,  and  was  treated  as  still  law  by  Eekewich, 
J.,  but  his  attention  does  not  appear  to  have  been 
called  to  Booth  v.  Turle  nor  to  Davies  v.  Otty^  both  of 
which  are  quite  opposed  to  Bartlett  v.  PickeragilU  So 
is  Haigh  v.  Kaye,  The  lato  Lord  Justice  Giffard,  one  of 
the  best  lawyers  of  modem  times,  speaking  of  Bartlett 
V.  Fickersgill,  said,  *'  It  seems  inconsistent  with  all 
the  authorities  of  this  court  which  proceed  on  the 
footing  that  it  will  not  allow  the  Statute  of  Frauds 
to  be  made  an  instrument  of  fraud."  See  Heard  v. 
Pilley.  The  case  not  only  seems  to  be,  but  is,  incon- 
slstent  with  aU  modem  decisions  on  the  subject.  See, 
in  addition  to  those  already  mentioned,  Lincoln  v. 
Wright,  where  a  conveyance  absolute  in  form  was 
held  to  be  a  mortgage  only.  See  also  Davis  v.  White- 
head, in  which  Stirling,  J.,  examined  the  authorities 
and  held  that  an  assignment  absolute  in  form  was 
subject  to  a  trust  for  the  plaintiff.  The  defence, 
based  on  the  Statute  of  Frauds,  is  met  by  the  plain- 
tiff in  two  ways.  First,  she  says  that  the  documents 
signed  by  the  defendant  prove  the  existence  of  the 
trust  alleged ;  secondly,  she  says  that  if  those  docu- 


ments do  not  prove  what  the  trust  is  with  saffidfint 
fulness  and  precision  the  case  is  one  of  fraud  which 
lets  in  other  evidence,  and  that  with  the  aid  of  other 
evidence  the  plaintiff's  case  is  established.  In  oar 
opinion  the  plaintiff  is  correct  in  this    contention. 

tHis  lordship  then  referred  to  certain  letters  signed 
y  the  defendant,  and  continued :]  We  are  by  no 
means  satisfied  that  they  do  not  contain  enough  to 
satisfy  the  Statute  of  Frauds.  Whether  this  is  bo  or 
not,  the  other  evidence  is  admissible  in  order  to  pr^ 
vent  the  statute  from  being  used  in  order  to  coouuit 
a  fraud,  and  such  other  evidence  proves  the  plaintiff's 
case  completely. 

Counsd  for  the  plaintiff  contended  that  the 
Stetute  of  Frauds  had  no  application  to  lands 
in  Ceylon.  But,  having  regard  to  Leroux  v.  Brown 
and  to  the  language  of  section  7  of  the  Statute 
of  Frauds,  we  are  unable  to  see  why  the  defen- 
dant should  not  be  able  to  rely  on  that  statute 
as  a  defence  to  any  proceedings  in  this  country 
having  for  their  object  the  proof  and  enforcing  of 
a  trust,  even  of  lands  abroad.  The  statute  relates  to 
the  kind  of  proof  required  in  this  country  to  enable 
a  plaintiff  suing  here  to  establish  his  case  here.  It 
does  not  relate  to  lands  abroad  in  any  other 
sense  than  this ;  it  regulates  procedure  here, 
not  tities  to  land  in  other  countries.  If,  there- 
fore, the  stetute  afforded  the  defendant  a  defence 
he  would  be  entitled  to  the  benefit  of  it.  But  for  the 
reasons  above  given,  the  stetute  affords  him  no  pro- 
tection. 

Having  come  to  the  conclusion  that  the  plaintiff 
has  proved  her  case  by  evidence  admissible  by  our 
law,  it  is  necessary  to  consider  the  other  defenoes 
raised.     The   first  is  bankruptoy.     The  defendant 
became  bankrupt  in  1879,  and  he  obtained  his  dis- 
charge in  May,  1880.    The  Bankruptoy  Act  then  in 
force  was  the  Act  of  1869,  and  by  section  49  of  that 
Act   bankrupt   trustees  were  not   discharged  from 
the  daims  of  their  cestuis  que  trttstenU    This  defence, 
therefore,  fails.    The  next  defence  is  the  Stetute  of 
Liraitetions.       The  trust    which    the   plaintiff  has 
esteblished  is  clearly  an  express  trust   within  the 
meaning  of  that  expression  as  explained  in  Soar  v. 
AshwelL    The  trust  is  one  which  both  plaintiff  and 
defendant  intended  to  create.    This  case  is  not  one  in 
which  an  equiteble  obligation  arises,  although  there 
may  have  been  no  intention  to  create  a  trust.    The 
intention  to  create  a  trust  existed  from  the  first.    The 
defendant  is  not  able  in  this  case  to  claim  the  benefit 
of  section  8  of  the  Tmstee  Act,  1888  (51  &  52  Vict,  c 
59),  and  the  stetute  which  is  applicable  is  the  Judica- 
ture   Act,   1873,   s.   25,  clause  2,  which   enacts  as 
follows :     **  No  claim  of  a  cestui  que  trust  against  his 
trustee  for  any  property  held  on  an  express  trust,  or 
in  respect  of  any  breach  of  such  trust,  shall  be  held 
to  be  baned  by  any  Stetute  of  Limitetions."     The 
Stetutes  of  Lioiitetions,  therefore,  afford  no  defence 
if  the  plaintiff's  action  is  to  be  regarded   as  one 
brought  by  a  cestui  que  trust  against  his   trustee, 
seeking  for  an  account  of  trust  property.     It  was, 
however,  urged  by  the  defendant's  counsel  that  this 
action  was  reially  one  for  an  account  by  a  mortgagor 
against  a  mor^agee   in    possession,    and    that   so 
regarded  one  of  the  Stetutes  of  Limitations  was  a  bar 
to  it.    In  support  of  this  contention  counsel  cited 
Locking    v.    Parker,    In    re    Alison,      These    cases 
undoubtedly  show  that  a  conveyance  upon  trust  for 
sale  to  secure  a  sum  advanced  is  regarded  as  a  mort- 
gage, and  that  although  there  may  be  a  trust  declared 
of  the  surplus  in  favour  of  the  mortgagor  the  Stetute 
of  Limitetions  is  a  bar  to  an  action  brought  by  him 
for  the  surplus,  if  his  titie  to  the  land  is  barred  before 
a  sale  by  the    mortgagee.      The    ground   of  these 
decisions  is  that  the  truste  were  such  that  the  mort- 
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at  oonld  not  enforoe  them  and  compel  a  sale,  but 
d  only  redeem.  Thoee  cases,  however,  show  that 
tbe  mortgagor  can  as  cestui  que  trust  enforoe  the  trust 
oftheraiplus  after  a  sale  if  his  title  to  the  land  is  not 
baxred  before  the  sale  takes  place  as  it  was  in  Alison's 
mt.  Banner  v.  Berridge,  which  was  also  cited  to 
npport  the  view  we  are  considering,  merely  shows 
tbst  a  mortgagee  selling  under  a  power  of  sale  is 
not  an  express  trustee  of  the  surplus  for  the  mort- 
ngor  in  the  absence  of  words  creating  a  trust  for 
Sim.  The  mortgagee  in  that  case  was  a  mortgagee 
of  i  ahip,  and  he  sold  as  such  under  his  statutory 
power.  The  real  transactions  in  those  cases  were 
mortgages,  and  were  very  different  from  the  real 
tnottction  in  this  case.  The  real  transaction  h<>re 
vua  porohase  by  the  defendant  for  the  plaintiff; 
abe  damis  relief,  not  as  mortgagor,  but  as  the  defen- 
dant*! cestui  que  trust,  although  she  admits  his  lien 
on  the  property  for  his  advances ;  she  claims  an 
loooimt  of  his  dealings  and  transactions  with  her 
pn^Mrty,  and  in  particular  an  account  of  the  money 
wbieh  he  haa  obtained  from  it.  This  being  the 
ml  nature  of  her  claim,  the  cases  to  which  we  have 
alloded  are  not  applicable  to  it,  and  the  Statutes 
of  lindtationa  are  no  bar  to  the  action. 

We  come  now  to  the  last  ground  of  defence — viz., 
lada  and   lapse  of  time  apart  from  the    Statutes 
of  limitations.      This  is  the  most  difficult  part  of 
tbe  case.     The  time  which  has  elapsed  since  the 
plaintiff  knew    that  her   claim  to  the   estate   was 
oisNited  is  so  considerable  that,  before  giving  the 
piamtiff  Uie  relief  to  which  she  would  otherwise  be 
entitled,  it  is  necessary  to  consider  what  her  conduct 
baa  been  and  whether  anything  has  happened  to 
render  it  unjust  to  the  defendant  to  compel  him  to 
leooont  now.      On  the  7th  of  January,   1880,  Mr. 
flabonadiere  wrote  a  letter  to  tlie  plaintiff  and  told  her 
tbai  the  estates  belonged  to  the  defendant's  creditors, 
on  the  9tk  of  August,  1880,  the  plaintiff,  by  her  then 
nliotor,  Mr.  Iiake,  wrote  to  Mr.  Cooper,  vie  defen- 
dant's trustee  in  iMtnkmptcy,  claiming  tiie  estates  as 
berown.    On  the  29th  of  October,  1880,  Mr.  Cooper 
wrote  to  Mr.  Lake  and  disputed   this  claim,   and 
a»CMtul  the  rights  of  the  defendant's  creditors  to  the 
ertatcs,  stating  that  the  defendant  had  bought  them 
with  his  own  monejr,  and  had  mort«iged  uiem  and 
deidt  with  them  as  Lis  own.    It  is  to  be  inferred  from 
another  letter  of  Lake's,  dated  the  30th  of  October, 
1880,  that  be  oommunicated  the  position  of  affairs  to 
^  plaintiff',  and  explained  to  her  the  necessity  of 
BskiDg  np  her  mind  whether  she  would  or  would  not 
fahsrk  in   a   very  serious  and  expensive  litigation 
with  the  defendemt's  trustee  in  bankruptcy.     It  is 
also  to  be  inferred  from  her  subsequent  letters  that 
■be  preferred   not  to  do  so,  but  to  wait  and  see 
vbeCher  the  defendant  would  not  be  able  to  make 
Ksae  arrangement  with  his  creditors  which  would 
enable  him  to  regain  control  over  the  estate  and  then 
fstogtnze  her  claims  to  them.     She  was  unquestion- 
ably enoonraiced  to  do  this  by  the  defendant  himself. 
The  estates  had  not  then  been  sold,  but  were  still 
beiDff  carried  on.    We  can  find  nothing  since  1882 
wUdi  was  in  any  way  calculated  to  induce  the  plain- 
tiff to  bdiewe  that  her  claims  would  ever  be  recog- 
>i»d.      On    the    other    hand,    the    defendant,    as 
distingniriied  from  his  trustee  in  bankruptcy,  never 
npi^iated  them.    This  suit  was  not  instituted  until 
the 24th of  October,  1894,  twelve  years  after  the  corres- 
jtm^fnfft  between  the  plaintiff  and  the  defendant 
pBsdieally  ccaaed.    ^e  principle  applicable  to  cases 
a  wUdi  eqnitaUe  relief  is  sought  after  long  delay  is 
well  expveeeed  in  Lord  Blackburn's   judgment  in 
EHamgerw.  New  Sombrero  Fhosfphate  Co,  ;  citing  Lind- 
«y  PHroieufn  Co,  v.  Burd,  he  says :  **  The  doctrine  of 
isciet  in  ooorts  of  equity  is  not  an  arbitrary  or  a 


technical  doctrine.  Where  it  would  be  practically 
unjust  to  give  a  remedy  either  becAuse  the  party  has 
by  his  conduct  done  that  which  might  fairly  be 
regarded  as  equivalent  to  a  waiver  of  it,  or  where  by 
his  conduct  and  neglect  he  has,  though  perhaps  not 
waiving  that  remedy,  yet  put  the  oSier  party  in  a 
situation  in  which  it  would  not  be  reasonable  to  place 
him  if  the  remedy  were  afterwards  to  be  asserted,  in 
either  of  these  cases  lapse  of  time  and  delay  are  most 
material.  But  in  every  case,  if  an  argument  against 
relief  which  otherwise  would  be  just  is  founded  upon 
mere  delay — that  delay,  of  course  not  amounting  to  a 
bar  by  any  Statute  of  Limitations — the  validity  of  that 
defence  must  be  tried  upon  principles  substantially 
equitable.  Two  circumstances  always  important  in 
such  cases  are  the  length  of  the  delay  and  the  nature 
of  the  acts  done  during  the  interval  which  might 
affect  either  party  and  cause  a  balance  of  justice  or 
injustice  in  taking  the  one  course  or  the  other,  so  far 
as  relates  to  the  remedy."  Lord  Bladcbum  goes  on 
to  say :  '*  I  have  looked  in  vain  for  any  authority 
which  gives  a  more  distinct  and  definite  rule  than 
this ;  and  I  think  from  the  nature  of  the  inquiry  it 
must  always  be  a  question  of  more  or  less,  depending 
on  the  degree  of  diligence  which  might  reasonably  be 
required,  and  the  degree  of  change  which  has 
occurred,  whether  the  balance  of  justice  or  in- 
justice is  in  favour  of  granting  the  remedy  or  with- 
holding it.  The  determination  of  such  a  question 
must  largely  depend  on  the  turn  of  mind  of  those 
who  have  to  decide,  and  must,  therefore,  be  subject 
to  uncertainty ;  but  that,  I  thhik,  is  inherent  in  the 
nature  of  the  inquiry."  In  questions  of  this  kind  it 
is  not  only  time,  but  the  conduct  of  the  parties  which 
has  to  be  considered.  Before  1882  the  defendant 
had  mortgaged  the  estates  as  if  they  were  his  own, 
but  he  concealed  such  mortgages  from  the  plaintiff. 
Since  1882  the  estates  have  Men  sold,  and  he  has 
received  the  moneys  arising  from  their  sale,  but  he 
concealed  these  transactions  from  the  plaintiff.  The 
defendant  also  destroyed  the  books  containing  the 
accounts  of  these  estates.  He  says  he  did  this,  not 
because  the  plaintiff  abandoned  her  claims,  but 
because  he  had  no  room  for  the  books.  Under  these 
circumstances  he  can  hardly  invoke  the  loss  of  the 
books  as  a  reason  for  refusing  relief  to  the  plaintiff. 
But,  as  already  stated,  since  1882  the  defenaant  has 
done  nothing  to  induce  the  plaintiff  not  to  sue  him 
nor  to  lead  her  to  believe  that  any  claim  by  her  would 
be  recognized.  On  the  other  hand,  the  plaintiff  has 
done  nothing  actively  to  lead  the  defendant  to  sup- 
pose that  she  abandoned  any  claim  she  might  have 
against  him  as  her  trustee.  There  is  nothing  to  be 
said  against  her  except  that  she  has  forborne  to  sue 
fcr  twelve  years.  In  1884  she  wrote  a  letter  to  Mr. 
Hollams  asserting  her  rights,  but  she  did  no  more. 
Under  these  circumstances,  to  hold  that  time  is 
a  bar  to  the  plaintiff's  claim  would  be  to  decide 
that  although  the  Statute  of  limitations  is  no  bar 
to  a  suit  by  a  cestui  que  trust  against  a  trustee  in 
a  case  of  express  trust,  yet  that  lapse  of  time 
without  more,  is  a  bar.  Such  a  conclusion  cannot 
be  correct,  and  it  was  decided  to  be  inadmissible 
in  In  re  Cross.  Even  where  there  is  an  express  trust 
lapse  of  time,  coupled  with  other  circumstances 
which  render  it  unjust  to  sive  the  plaintiff  relief 
against  the  defendant,  will  induce  the  court  to  refuse 
the  relief,  although  no  Statute  of  Limitations  might 
bar  his  claim :  see  Bright  v.  Legerton  and  In  re  Cross. 
But  in  this  case,  which  is  one  of  express  trust,  there 
is  nothing  except  time,  and  that  without  more,  is  not 
sufficient  apart  from  some  Statute  of  Limitations. 
This  view  of  the  case  renders  it  unnecessary  to 
examine  the  excuses  given  by  the  plaintiff  for  not 
l  iDstituting  proceedings  sooner. 


276 

THE  WEEKLY  REPORTER. 

[Fob.  87,  WW.]         VoL  XLY. 

House  of  Lobdb. 

Glutton  v.  Attbnbobotjgh. 

House  of  Lobds. 

The  appeal  must  be  allowed,  and  the  judgment 
be  reversed.  It  must  be  declared  that  the  defen- 
dant purchased  the  Delmar  estates  as  a  trustee 
for  the  plaintiff,  but  subject'  to  a  charge  for  the 
amount  paid  to  the  Dutch  company.  An  account 
must,  then,  be  directed  of  the  defendant's  deal- 
ings and  transactions  with  the  Delmar  estates.  The 
account  will  be  an  account  as  between  a  trustee 
and  his  cestui  que  trust,  not  an  account  as  between 
mortgagor  and  mortgagee,  and  there  must  be  no 
account  on  the  footing  of  wilful  default.  The 
defendant  must  be  allowed  all  his  advances  and  out- 
lays, with  colonial  interest;  but  he  ought  only  to 
be  charged  simple  interest  at  4  per  cent,  on 
balances  in  his  hands,  unless  it  appears  that  he  has 
made  more.  Minutes  had  better  be  prepared  and 
signed,  and,  if  necessary,  they  can  be  mentioned  to 
the  court.  The  defendant  must  pay  the  costs  of 
the  action  up  to  the  hearing,  and  the  costs  of  the 
appeal. 

Solicitors,  O.  H,  Lea;  HoUams,  Son^  Cowardy  & 
Hawksley, 


IQottise  oC  ILotli0« 
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Dec.  10,  11. 


(England) 

Glutton  v.  Attenbobouoh.  (a.) 

Bill  of  excJtange — Cheque — Payee  a  fictitious  or  non- 
existing  ^person — Bilh  of  Exchange  Act,  1882  (45  <fe  46 
Vict,  c.  61),  SB»  2,  7,  suh'sectian  3. 

Cheques  payable  to  the  order  of  a  fictitious  or  ?io»- 
existing  payee,  signed  by  the  drawer  and  handed  by  him 
to  his  derk  to  be  posted,  must  be  considered  as  issued  by 
the  dratoer,  and  should  they  be  received  by  a  boni  fide 
holder  for  value  the  drawer  will  be  liable  on  them  as 
payable  to  bearer.  And  this  is  so  although  the  drawer 
vxis  unavfare  that  the  payee  was  a  fictitimis  or  non- 
existing  person,  and  was  misled  by  the  fraud  of  his 
clerk,  who  stole  the  cheques  and  having  indorsed  them 
in  the  name  of  the  fictitious  or  non-existing  payee  handed 
them  to  the  holders  for  value. 

Decision  of  the  Gourt  of  Appeal,  44  W,  B.  114, 
[1895]  2  Q,  B.  707,  affirmed. 

This  was  an  appeal  by  Messrs.  Glutton  from  a 
decision  of  the  Gourt  of  Appeal  (Lord  Esher,  M.B., 
Lopes  and  Kay,  L.JJ.)  reported  44  W.  R.  114,  [1895] 
2  Q,  B.  707,  where  the  facts  are  set  out  m  detail. 

Following  the  routine  of  Messrs.  Glutton's  office,  a 
clerk  named  Piper  laid  before  one  of  his  principals  a 
number  of  cheques  filled  up,  payable  to  G^rge  Brett 
or  order.  The  cheques  were  signed  by  one  of  the 
principals  and  handed  back  to  the  clerk  Piper  for 
the  purpose  of  being  used.  The  name  George  Brett, 
the  payee  on  the  cheques,  was  a  fictitious  name  in- 
serted by  Piper,  who  after  the  cheques  had  been 
signed  by  the  principals,  fraudulently  indorsed  the 
cheques  in  the  name  of  George  Brett,  and  took  them 
to  Messrs.  Attenborough,  who  gave  value  for  them, 
and  were  unaware  of  any  forgery  or  irregularity 
whatever. 

The  clerk  Piper  was  known  to  Messrs.  Atten- 
borough as  George  Brett. 

Messrs.  Glutton's  bankers  x>aid  the  amount  of  the 
cheques  in  due  course  to  Messrs.  Attenborough*s 
bankers;  after  the  discovery  of  the  fraud  Messrs. 
Glutton  brought  this  action  against  Messrs.  Atten- 


(a.)  Beported  by  G.  H.  Gbafton,  Esq.,  Barrister- 
at-Law. 


borough  to  recover  the  money  which  they  had  been 
paid  on  these  cheques. 

By  section  7  (3)  of  the  Bills  of  Exchange  Act,  1882, 
it  is  enacted  that  *'  where  the  payee  is  a  fictitioos  or 
non-existing  person  the  bill  may  be  treated  as  pay- 
able to  bearer." 

The  Gourt  of  Appeal  (Lord  Esher,  M.R.,  Lopes  and 
Kay,  L.JJ.)  affirmed  the  decision  of  Wills,  J.,  who 
gave  judgment  for  the  defendants. 

The  plaintiffs  appealed. 

Tindal  Atkinson,  Q,C,,  and  W,  A,  Meek,  for  appel- 
lants.— These  cheques  never  ceased  to  be  the  property 
of  Messrs.  Glutton ;  they  were  never  negotiated.  The 
Vagliano  case,  39  W.  E.  657,  [1891]  A.  G.  107,  was 
a  question  between  customer  and  iMtnker.  The  only 
question  is,  Gan  defendants  claim  title  as  upon  a 
cheque  payable  to  bearer?  There  was  no  one  in 
whom  the  property  in  the  cheque  vested,  for  it  was 
not  issued.  See  the  definition  m  the  Act,  section  21, 
sub-section  1,  as  to  deliverv  of  such  instrument,  and 
section  21,  sub-section  2  (&).  In  Bank  of  EngUiwi  v. 
Vagliano  the  acceptor  had  put  the  bills  into  drca- 
lation.  The  cheque  was  drawn  to  order,  and  so  long 
as  it  has  not  got  beyond  the  principals*  control,  the 
cheque  is  not  issued.  It  is  just  as  if  it  had  been 
stolen  out  of  my  pocket :  Baxendale  v.  Bennett,  26 
W.  R.  899,  3  Q.  B.  D.  525,  Brett,  L.J.'s  judgment 
therein.  [The  Lord  Ghanoellob. — It  did  not  exist 
as  a  bill  when  stolen.] 

Ingham  v.  Primrose,  7  C.  B.  N.  S.  82. 7  W.  K.  G.  L. 
Dig.  12,  and  ScholfiM  v.  Earl  of  Londesborough,  atUe, 
p.  124,  [1896]  A.  G.  514,  were  also  referred  to. 

Sir  E.  Clarke,  Q,C,,  Joseph  WalUm,  Q.C.,  and 
Macaskie,  for  the  respondents,  were  not  called 
upon. 

Lord  Halsbubt,  G.  —  I  confess  I  approach  the 
consideration  of  this  case  with  some  surprise,  because 
it  appears  to  me  that  every  part  of  it  is  so  far  covered 
by  authority  that  I  should  have  thought  it  woold  be 
impossible  to  argue  it.    The  facts  are  now  beyond 
doubt  that  the  person  who  drew  this  cheque  intended 
to  draw  a  cheque,  that  he  intended  this  cheque  to  be 
paid,  and  that  he  handed  this  cheque  to  his  clerk.     It 
is  perfectly  immaterial  that  he  was  induced  to  draw 
this  cheque  and  to  hand  it  to  his  derk  by  fraud. 
What  has  that  got  to  do  with  the  validity  of  the 
cheque  as  against  a  bond  fide  holder  for  value  when  it 
gets  into  the  hands  of  that  bond  fide  holder  for  value  ? 
It  seems  to  me  that  if  this  case  was  treated  aa  if  it 
were  possible  to  raise  that  question,  it  would  be  a 
most  serious  blow  against  the  currency  of  negotiable 
instruments — ^that  is  to  say,  if  the  history  of  every 
negotiable  instrument,  in  itself  perfectly  genuine,  in 
respect  of  the  person  who  drew  it  and  the  peiw^n  who 
issued  it,  has  to  be  inquired  into.    There  is  one  obser- 
vation I  must  make  upon  the  word  **iB8aed."     If. 
contrary  to  the  intention  of  the  person    virbo  had 
signed  the  document,  it  got  out  of  his  poaaesaon,  it 
bSng  stolen  out  of  his  strong-box  or  wbat  not,  I 
may  or  may  not  have  some  opinion  as  to  Drbat  would 
be  the  legal  result  of  that ;  but  that  is  not  tbe  ques- 
tion here,  and  I  therefore  absolutely  decline  to  ocmi- 
sider  it.    It  would  be  beside  the  ground  upon  which 
this  case  ought  to  be  decided,  and  I  think  it  undesir- 
able to  raise  new  questions  on  a  matter  'wbicb,  as  it 
seems  to  me  on  the  facts  of  this  case,  is  so  p^rfecUy 
and  manifestly  plain.    The  drawer  of  tbeae  cheques 
hands  them  to  one  of  his  own  clerks,  pnta  them  in 
circulation,  and  they  get  into  the  hands  of  a  bond  fide 
holder  for  value.    Now,  forsooth,  we  were  treated  to 
a  long  argument  to  show  what  was  the   intention  ol 
the  drawer — ^to  make  that  whidi  is  a  bill   payable  to 
.  bearer  a  bill  payable  to  order  only.     I  have  nothing  to 


VoLXLV-       cFw».,7.i8»7.]       THE  WEEKLY  REPORTER. 


277 


H0U8S  OP  Lords. 


Cltttton  v.  Attbnborottoh. — In  sb  Simpson. 


CouBT  OP  Appeal. 


do  with  the  intentioii  of  the  drawer  beyond  this,  that  I 
I       find  the  document  is  on  the  face  of  it  made  payable  to  a 

CD  who  is  "  non-existing."  Whatever  might  have 
tudin  Vagliano*8  oa»e,  where  tibere  were  questions 
I  itumga  doubt  upon  the  apjUioability  of  those  words, 
or  w£iteirer  might  be  said  about  the  difference 
,  betweea the  words  "fictitious**  and  "non-existing," 
I  Hhu  in  this  case  never  been  suggested  that  on  the 
froe  of  these  instruments  the  name  of  George  Brett 
is  anythiog  other  than  the  name  of  a  non-existing 
'  person.  Why  am  I,  upon  this  very  plain  and  mani- 
fot  state  of  facts,  to  inquire  into  what  would  be  the 
cue  if  there  was  a  person,  as  there  was  in  Vagliano's 
(««,  who  might  plausibly  be  represented  as  the  per- 
son intended  by  the  drawer  to  be  the  person  to  whom 
the  payment  was  to  be  made  ?  In  this  case  no  such 
qaestion  arises  at  all ;  and  treating,  therefore,  these 
cheqnes  as  cheques  payable  to  bearer,  the  broad  fact 
eomes  that  the  genuine  drawer  attached  his  own 
■gnatoreto  cheques  perfect  in  form,  that  he  handed 
them  to  his  own  derk  for  the  purpose  of  their  being 
paid  away,  but  by  an  act  of  fraud  on  the  part  of  a 
derk  they  got  into  the  hands  of  a  bond  fide  holder  for 
▼line ;  and  we  are  treated  to  this  somewhat  pro- 
tracted aigument  in  order  to  decide  the  question 
whether  imder  these  circumstances  the  drawer  of 
thew  genuine  cheques  is  liable  upon  these  cheques  to 
1  penon  who  has  received  them  in  good  faith  and 
pud  Talue  for  them. 

1  do  not  profess  to  differ  in  any  one  respect  from 
the  judgments  which  have  been  delivered  by  the 
Gooit  of  Appeal ;  and  my  opinion  is,  that  it  would 
be  treating  this  case  with  a  respect  tiiat  it  does  not 
deKrye  if  one  were  to  go  more  elaborately  into  the 
question  than  to  say  that  I  entirely  concur  with  what 
WIS  Bud  by  the  €k)urt  of  Appeal,  and  that  I  hope  we 
Aall  not  again  have  an  argument  of  this  sort  upon  a 
natter  which,  if  it  really  could  be  made  a  matter  of 
^wrtian,  would  throw  very  considerable  difficulty 
nd  doubt  upon  the  currency  of  negotiable  instru- 
■eats.  I  therefore  move  your  lordships  that  this 
^ipoal  be  dismiflsed  with  costs. 

Lord  Macnaohtbn.— I  am  of  the  same  opinion.  I 
abo  think  the  case  too  clear  for  argument.  I  think 
Hflitn.  AttenboTough,  having  taken  these  cheques  in 
^Dod  faith  for  value  and  wiuiout  any  notice  of  any 
negnlarity  in  their  history,  are  entitled,  now  that 
they  are  cdled  in  question,  to  treat  them  as  payable 
to  bearer. 

Lord  Shahd. — I  am  also  of  opinion  that  this 
appeal  should  be  disallowed. 

The  first  question  to  be  determined  in  this 
ttie  is  whether  the  cheques  in  question  were 
or  were  not,  in  the  language  of  the  statute,  to 
he  "treated  as  payable  to  bearer."  Upon  that 
qocfltioQ  I  entertain  no  doubt.  Apart  from  the 
^^  and  authority  of  the  Vagltano  case,  I  should 
have  had  no  difiiculty  on  the  statute.  The  statute 
Btpuwdy  provides  that  where  the  pavee  is  a  fictitious 
or  Don-eziBtant  person,  the  bill  (and  under  the 
■tatnte  a  cheque  is  to  he  regarded  as  a  bill)  may  be 
"ttfated  as  a  bill  payable  to  bearer."  These  cheques 
we  in  favour  of  a  person  of  the  name  of  Brettr—he 
VIS  fictitiouB,  because  tiiat  name  had  been  provided 
by  a  penon  who  wished  to  commit  a  fraua  and  to 
^propitate  the  money  of  his  employer.  He  knew 
ae  peBsoQ  of  that  name,  and  the  person  who  ^ot  the 
cbeqoes  knew^  no  one  of  that  name,  and,  m  the 
hngnage  of  the  statute,  I  think  these  were  therefore 
cbeqmet  in  favour  of  a  fictitious  person  and  a  non- 
cnsfeat  peraaiu  But  it  ajmears  to  me  further  that 
the  Amtim^^  and  grounds  of  judgment  in  Vagliano's 
«Bif  are  directl;^  applicable  to  the  present.  jQiere  is 
BO  Uaitation  in  the  language  of  the  statute  of  the 


effect  of  the  insertion  of  the  name  of  the  fictitious  or 
non-existent  person  as  payee  of  a  cheque  to  the  case 
where  this  is  done  with  the  knowledge  of  the 
drawer,  and  nothing  to  warrant  a  judicial  interpre- 
tation of  the  statute  in  this  limited  way. 

Treating  these  documents,  then,  as  cheques  in 
favour  of  bearer,  what  is  the  other  point  that  has 
been  maintained  P  It  has  been  said  that  the  cheques 
were  never  issued.  I  do  not  stop  to  notice  what  the 
special  meaning  of  the  word  **  issued  "  in  the  statute 
is  defined  to  be.  The  cheques  in  question  were  parted 
with  by  the  employer  to  his  clerks,  and  it  was  the 
employer's  desire  and  intention  that  they  should  be 
sent  out  as  cheques  to  be  paid  by  the  banker  in 
ordinary  course.  By  a  system  of  fraud  these  cheques 
passed  out  of  the  hands  of  one  derk  into  the  hands 
of  another,  and  ultimately  into  the  hands  of  the 
respondents  in  return  for  full  value.  It  appears  to 
me  that  cheques  which  have  been  signed  and  intended 
by  the  drawer  to  be  issued,  and  which  were  parted 
with  by  him  and  so  issued,  although  parted  with  and 
issued  in  consequence  of  fraud  practised  on  the 
drawer,  must  in  the  hands  of  a  iond  fide  holder  for 
value  be  valid  and  effectual. 

Counsel  for  the  appellants  argued  that  the  case 
was  the  same  as  if  the  cheques  had  been  stolen  from 
a  strong-box  in  which  they  had  been  locked  away — 
as  if  they  had  been  cheques  which  it  might  be  the 
drawer  kept  in  his  own  repositories,  and  which  were 
either  not  intended  to  be  issued  at  all,  or,  at  all 
events,  to  be  issued  only  in  certain  contingencies. 
That  would,  however,  be  an  entirely  different  case 
from  this.  I  agree  with  what  the  noble  and  learned 
lord  on  the  woolsack  has  said,  and  with  what  was 
said  by  Kay,  L.J.,  in  the  Court  of  Appeal — ^namely, 
that  if  bills  under  such  circumstances  were  not  to 
have  currencv  and  to  be  negotiable,  it  would  be  a 
very  serious  blow  to  the  use  of  negotiable  instru- 
ments in  thia  country.  On  these  grounds  I  am  of 
opinion  with  your  lordi^ps  that  the  arguments 
which  have  been  maintained  at  the  bar  are  untenable. 

Lord  Dayey. — I  also  think  that  this  case  is  too 
dear  for  serious  argument,  and  I  concur  in  the 
judgment  which  your  lordships  have  proposed. 

Appeal  diamissed. 

Solidtor  for  the  appellants,  H.  8.  Glutton. 

Solidton  for  the  respondents,  Staniei/f  AUenhoroughf 
dk  Tyer. 


Utonxt  of  Appeal. 


^-    ) 

uth,  } 


Jan.  29. 


From  Chan.  Div. 

(Lindley,  A.  L.  Smith, 

and  Rigby,  L.JJ.' 

In  re  Simpson,  (a.) 

Settled  land — English  land — Infant  beneficiary  having 
Colonial  domicile  —  Safe — Appointment  of  Colonial 
trustees— Settled  Land  Act,  1882  (45  &  46  Fid.  c.  38), 
s.  2,  sub-sections  (1),  (8) ;  ss.  38,  59,  60. 

Where  an  in/ant  domiciled  in  a  British  colony  was 
benefidally  entitled  to  English  land  under  a  will  which 
contained  no  power  0/  sale,  and  it  was  for  the  bcMfit  of 
the  infant  that  the  land  should  be  sold,  the  court 
appointed  persons  resident  in  that  colony  trustees  of  the 
settlement  effected  by  the  will  for  the  purposes  of  the 
Settled  Land  Ad,  1882. 


(a.)  Reported  by  J.  RiTOHiB,  Esq.,  Barrister-at-Law 
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Court  of  Apfbal. 


In  re  Simpson.— Jonbs  v.  German. 


Court  of  Appeal. 


Beginald  Whiteohurch,  who  died  on  the  29th  of 
January,  1895,  domiciled  in  New  South  Wales,  was, 
at  the  time  of  his  death,  beneficially  entitled  in 
possession  to  one  twenty-fifth  share  of  certain  free- 
hold and  leasehold  property  in  England  under  the 
will  of  his  aunt,  Elizabeth  Whitechurch,  and  to  one- 
thirtieth  share  of  certain  other  freehold  and  leasehold 
property  aUo  in  England,  under  the  will  of  his  aunt, 
Margaret  Whitechurch. 

By  his  will  dated  the  2oth  of  January,  1895,  he 
devised  and  bequeathed  to  Marie  Simpson,  an  infant, 
domiciled  in  New  South  Wales,  any  interest  which  he 
mieht  be  entitled  to  under  the  said  wills  for  her  sole 
and  separate  use,  any  moneys  reoeiTed  during  her 
minority  to  be  expended  towards  her  education  and 
maintenance  and  on  her  attaining  the  ase  of  twenty- 
one,  or  marrying  with  the  consent  of  her  trustee 
before  that  age,  uie  oorpm  to  be  handed  to  her  for  her 
separate  use,  and  he  appointed  E.  H.  Simpson 
executor  and  trustee  of  his  will. 

The  will  was  proved  by  £.  H.  Simpson  in  Sydney, 
and  a  copy  of  the  probate  was  sealed  in  the  Probate 
Begistry  in  England. 

An  agreement  was  entered  into  by  E.  H.  Simpson 
for  the  sale  of  the  testator's  shares  in  the  above- 
mentioned  properties  to  certain  of  the  co-owners  of 
such  properties.  These  shares  being  settled  land 
within  section  59  of  the  Settled  Land  Act,  1882,  by 
reason  of  the  infancy  of  the  said  Marie  Simpson,  it 
was  necessary  that  trustees  thereof,  for  the  purposes 
of  the  Settled  Land  Acts,  should  be  appointed. 

An  originating  summons  in  the  matter  of  the  said 
shares  and  in  the  matter  of  the  Settled  Land  Acts, 
1882  to  1890,  was  accordingly  taken  out  by  the  said 
Marie  Simpson  by  her  next  friend  to  have  the  said 
E.  H.  Simpson  and  P.  S.  Selfe,  of  Sydney,  appointed 
trustees  under  the  above-mentioned  settlement  for 
the  purposes  of  the  said  Acts. 

North,  J.,  in  chambers,  dismissed  the  summons  on 
the  ground  that,  in  his  opinion,  the  court  ought  not 
to  sanction  a  proceeding  by  which  the  proceeds  of  sale 
of  an  infant's  estate  would  pass  into  the  hands  of 
trustees  out  of  the  jurisdiction  of  the  court, 
who  might  invest  them  in  unauthorized  securities. 

Notice  of  appeal  was  given  on  behalf  of  the  said 
Marie  Simpson. 

Vaughan  Hawkins^  in  support  of  the  application. — 
By  section  38  of  the  Settled  Land  Act,  1882,  the 
court  has  power  to  appoint  trustees  of  a  settlement 
for  the  purposes  of  the  Act.  The  court  has  juris- 
diction to  appoint  persons  resident  in  a  colony. 
The  definition  in{  section  2,  sub-section  (8),  is  wide 
enough  to  include  such  persons.  The  order  should 
be  that  the  persons  approved  are  appointed  trustees 
of  the  settlement  effected  by  the  will  for  the  purpose 
of  the  Act:  In  re  Morgan,  31  W.  R.  948,  24  Ch.  D. 
114;  In  re  WrigMs  Trusts,  24  Ch.  D.  662,  32  W.  R. 
Dig.  214. 

TdNBUSTf,  L. J. — We  think  that  there  is  jurisdiction 
to  make  the  order,  and  the  only  question,  therefore, 
is  whether  we  ought  to  make  it.  No  doubt  the 
court  does  not  in  general  appoint  persons  out  of  its 
jurisdiction  to  be  trustees,  and  if  in  this  case  the 
infant  was  domiciled  in  England  we  should  not  make 
the  appointment.  But  she  is  domiciled  in  New 
South  Wales,  and  all  her  friends  and  connections  are 
there.  Her  estate  consists  of  undivided  shares  in 
freehold  and  leasehold  property  in  England.  The  co- 
owners  of  the  property  have  agreed  to  purchase  these 
shares  on  fair  terms.  The  persons  whom  it  is  pro- 
posed to  appoint  trustees,  and  who,  if  appointed,  wiU 
receive  the  proceeds  of  sale,  are  resident  in  the  same . 
colony  as  tne  infant.  Li  these  drcumstanoes  the 
business-like  course  seems  to  be  to  make  the  order. 


It  is  clearly  for  the  benefit  of  the  infant  that  it  should 
be  made. 

The  order  should  be  that  the  persons  proposed  are 
appointed  trustees  of  the  settlement  effected  by  the 
will  for  the  purposes  of  the  Act. 

A.  L.  Smith,  L.  J.— I  agree. 

EiGBY,  L.  J,— I  agree. 

Appeal  allowed. 

Solicitor,  Oeorge  M.  Light, 


•} 


Jan.  29. 


From  Q.  B.  Div. 
(Lord  Esher,  M.B.,  and  Lopes  | 
and  Bigby,  L.JJ.) 

Jones  v,  German,  (a.) 

Justices — Jurisdiction — Search  warranJt — Information— 
Beasonable  suspicion  of  felony — Sufficiency  of  infor- 
mation. 

The  information  on  which  a  search  warrant  for 
goods  is  applied  for  need  not  allege  the  aciual  com- 
mission of  a  larceny.  It  is  sufficient  if  the  informalion 
alleges,  either  directly  or  by  fair  intendment,  that  the 
informant  has  reasonable  grounds  for  suspecting  that  a 
larceny  has  been  committed. 

The  judgment  of  Lord  BusseU  of  Killowen,  C. J. 
(ante,  p.  112,  [1896]  2  Q.  B.  418),  affirmed. 

Appeal  from  the  judgment  of  Lord  Bussell  of 
Killowen,  C.J.,  reported  ante,  p.  112,  [1896]  2  Q.  B. 
418. 

The  action  was  brought  to  recover  damages  for  false 
imprisonment  and  trespass  to  goods. 

The  plaintiff  was  employed  as  butler  and  bailiff  to 
Thomas  Wood,  of  Brasted,  Kent,  and  the  defendant 
was  a  justice  of  the  peace  for  Kent. 

Wood  swore  an  information  before  the  defendant 
that  "  he  hath  just  and  reasonable  cause  to  suspect, 
and  doth  suspect,  that  William  Jones  (the  plaintiff), 
of  Brasted,  has  in  his  possession  certain  property 
belonging  to  the  said  Thomas  Wood,  and  upon  his 
oath  doth  depose  and  say  that  the  said  William 
Jones  has  been  in  his  employ  for  five  years  and  is 
now  under  notice  to  quit,  and  that  he  has  requested 
the  said  William  Jones  to  allow  him  to  search  several 
boxes  which  the  said  William  Jones  has  had  packed 
ready  to  be  taken  away,  but  which  he  refuses  to  be 
looked  through.*' 

The  defendant  thereupon  granted  a  wairant 
authorizing  a  constable  to  enter  the  premises  occupied 
by  the  plaintiff,  and  there  search  for  the  goods,  and 
il  the  same  or  any  part  be  found  upon  such  search  to 
bring  the  goods  so  found,  and  also  the  body  of  the 
plaintiff,  before  him  (the  defendant)  or  some  other 
justice  of  the  county  to  be  disposed  of  and  dealt  with 
according  to  law. 

Li  pursuance  of  the  warrant  a  search  was  made  in 
the  presence  of  the  plaintiff  and  Wood,  and  Wood 
identified  and  claimed  as  his  property  certain  articles 
which  were  found  packed  in  the  plaintiff's  boxes,  and 
the  plaintiff  was  thereupon  taken  into  custody  upon 
a  charge  of  stealing  them. 

Subsequently  the  plaintiff  was  charged  before  the 
defendant  with  stealing  the  said  goods,  and  was 
committed  for  trial  at  the  quarter  sessions,  and  the 
grand  jury  returned  a  true  bill.  An  agreement  was 
arrived  at  under  which  Wood  offered  no  evidence 
against  the  plaintiff,  and  certain  of  the  articles  were 
given  up  to  Wood,  the  plaintiff  undertaking  to  take 


(a.)  Reported  by  W.  F.  Barry,  Esq.,  Banister- 
at -Law. 
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DO  proceedings  for  false  imprisonmeiit  or  malicioiis 
prosecution  against  Wood.  A  verdict  of  not  guilty 
WM  retained. 

The  plaintiff  then  brought  this  action  against  the 
magistrate,  alleging  that  the  search  warrant  was 
isn^  without  jurisdiction,  because  the  information 
did  not  charge  the  commission  of  any  criminal  offence, 
and  did  not  specify  the  goods  for  which  search  was 
desired. 

The  jury  assessed  the  damages  at  £15  if  the 
defendant  was  liable  only  in  respect  of  the  search, 
I  and  at  £75  if  he  was  liable  for  the  arrest  and  im- 
I       priflonment  until  the  committal  for  trial. 

Hie  Lord  Chief  Justice  held  that  it  was  sufficient  if 
the  information  alleged  reasonable  grounds  for  sus- 
pecting that  the  goods  were  being  feloniously  dealt 
with  by  the  plaintiff,  and  that  this  information  could 
reasonably  be  so  interpreted ;  and  that  the  warrant 
seed  not  specify  the  goods.  He  accordingly  gave 
judgment  for  the  def enduit. 

The  plaintiff  appealed. 

/.  Law9on  Walton,   ©.C,  and  A,  E.  QUI,  for  the 
pbintiffi— The  defendant  had  no  jurisdiction  to  issue 
this  search  warrant.    The  information  upon  which  a 
search  warrant  is  founded  must  allege  ^at  a  felony 
hasfbeen  committed.     At  any  rate  it  must  allege  that 
the  informant  has  reasonable  grounds  for  suspecting, 
sod  does  suspect,  a  felony  to  have  been  committed. 
Here  the  information  does  not  allege  either  of  those 
things.    There  is  nothing  in  it  which   is  not  oon- 
■itent  with  an  honest  possession  of  the  goods  by  the 
plaintiff.    Th6  old  au&orities  lay  down  that  there 
ninst  be  an  allegation  that  a  felony  has  been  com- 
mitted: 2  Hale*s  Pleas  of  the  Crown,  150;    4  Co. 
hist.  C.  31,  p.  176;  EiUicky.  CarringUm,  19  Howell's 
State  Trials,    1029,  at  p.  1067.      Those   authorities 
were  followed  in  McDonald  v.  Bulwer,  13  Ir.  C.  L.  K. 
^9;  and  the  forms  in  the  text-books  agree  there- 
with. In  Elsee  v.  Smith,  1  Dow.  &  By.  97,  it  was  held 
that  an  information  is  sufficient  if  it  states  that  the 
goods  are  in  possession  of  the  accused  and  that  the 
informant  reasonably  suspects  that  they  have  been 
■toleD.     That  case  only  modifies  to  that  extent  the 
role  laid  down  by  the  older  authorities.     Here  the 
information  does  not  allege  any  suspicion  of.  a  felony, 
aor  does  it  all^e  a  f dony. 

They  also  referred  to  Lindsay  v.  Leigh,  11  Q.  B. 
455;  Lawrenson  v.  Hill,  10  Ir.  C.  L.  R.  177  ;  Hope  v. 
Evwtd,  34  W.  B.  742 ;  17  Q.  B.  338  ;  Prevention 
of  Crimes  Act,  1871  (34  &  35  Vict.  c.  112),  s.  16;  24 
*  25  Vict,  c  96,  s.  103. 

Carton,  Q.C  {Hohler  with  him),  for  the  defendant. 
"li  there  are  facts  stated  in  the  information  from 
which  the  magistrate  can  reasonably  treat  it  as  con- 
vening a  charge  of  suspicion  of  felony,  that  is 
nffident :  Ehee  v.  Smith  ;  Lawrenson  v.  Hill,  10  Ir. 
C.  L.  B.  at  p.  194 ;  and  merely  committing  an  error 
of  judgment  vrill  not  make  the  magistrate  liable: 
JfilisY,  CdUa,  6  Bing.  85,  at  p.  92 ;  Cave  v.  Mountain, 
1  Han.  &  G.  2o7.  This  information  complies  with  that 
test 


J.  Law9on  WaUon,  Q,C.,  replied. 


Cur,  adv,  vult. 


Lotd  BsHXB,  M.B. — I  agree  with  the  judgment  of 
the  Lord  Chief  Justice.  In  my  opinion  the  defen- 
dant was  acting  within  his  jurisdiction  as  a  magis- 
trate when  he  granted  the  search  warrant.  It  is  im- 
ttataial  whether  he  made  an  error  in  the  exercise  of 
that  jurisdiction.  There  was  enoiigh  upon  the  face 
of  tins  information  to  give  him  jurisdiction  to  issue  a 
search  wsuraiit.     The   appeal    must,  therefore,  be 


Lopes,  L.  J. — This  search  warrant  was  issued  under 
the  general  inherent  jurisdiction  of  the  defendant  as  a 
justice  of  the  peace.  It  was  ar^ed  that  the  defendant 
had  no  jurisdiction  upon  the  information  laid  before 
him  to  issue  the  search  warrant,  because  the  infor- 
mation did  not  allege  that  any  larceny  had  been 
committed,  and  did  not  spedfy  the  goods  to  be 
searched  for.  In  my  opinion,  if,  by  any  reasonable 
intendment,  it  can  be  collected  from  the  information 
that  the  informant  had  reasonable  grounds  for  sus- 
pecting and  did  suspect  that  the  goods  had  been 
stolen,  that  is  sufficient.  The  authority  for  that  pro- 
position in  Elsee  v.  Smith,  That  case  shows  that  a 
positive  averment  that  a  felony  has  been  committed 
is  not  necessary,  but  that  an  averment  that  the  in- 
formant reasonably  suspects  the  goods  to  have  been 
stolen  is  sufficient.  The  question,  therefore,  is,  Can 
this  information  be  fairly  construed  as  alleging  that 
the  informant  reasonably  suspected  the  goods  to  have 
been  stolen.  The  test,  adopted  by  the  Lord  Chief 
Justice,  may  be  applied.  Supposing  the  same  lan- 
guage were  the  subject  of  an  action  for  libel,  and 
there  was  an  innuendo  that  the  defendant  meant 
thereby  that  he  had  reason  to  suspect  the  goods  to 
have  been  stolen,  in  my  opinion  the  jury  might  pro- 
perly find  that  the  words  were  capable  of  that  mean- 
ujg.  I  think  that  the  fair  intendment  of  this 
information  is  that  the  informant  had  reasonable 
grounds  for  suspecting  and  did  suspect  that  a  felony 
had  been  committed.  In  my  opinion,  therefore,  the 
judgment  is  right,  and  the  appeal  must  be  dismissed. 

BiGBT,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  C,  Everett, 

Solicitors  for  the  defendant,  Eotdh,  Stacey,  <b 
Castle,  for  Knocker,  Knocker, ,&  Holcroft,  Sevenoaks. 


B.  Div.         J 

M.B.,  and  [ 

gby,L.JJ.)) 


Nov.  26,  27. 


From  a  B.  Div. 
(Lord  Esher, '. 
Lopes  and  Bigby, 

London  County  Council  {Appellants)  v,  Gbove, 
Surveyor  or  Taxes  {Respondent),  (a.) 

Inland  revenue — Income  tax — County  council — Interest 
received  by  county  council  on  loans  to  other  public 
bodies — Deductions — 16  cfe  17  Vict.  c.  34,  Schedule  D. 

The  London  County  Council,  under  powers  given 
them  by  various  statutes,  borrowed  large  sums  of  money 
and  created  stock  on  which  they  paid  interest  to  the  stocks 
holders,  income  tax  being  deducted  by  the  Bank  of  Eng- 
land on  behalf  of  the  Commissioners  of  Income  Tax 
before  such  payment.  The  London  County  Council  also, 
under  powers  given  them  by  various  statutes,  advanced 
sums  of  money  by  way  of  loan  to  certain  public  bodies 
from  whom, they  received  interest  in  full  without  deduc- 
tion of  income  tax.  The  London  County  Council  were 
held  liable  by  the  surveyor  of  taxes  to  pay  income  tax  on 
such  last  aforesaid  interest,  and  he  assessed  them  under 
Schedule  I),  On  appeal  to  the  Commissioners,  and 
subsequently  to  the  Divisional  Court,  but  not  when 
before  the  surveyor,  the  London  County  Council  con- 
tended that  if  they  were  so  liable  they  were  entitled  to 
certain  deductions  in  respect  of  income  tax  paid  by  them 
in  other  transactions. 

Held,  that  the  London  County  Council  were  properly 
assessed,  and  that  they  were  liable  to  pay  income  tax  on 
the  suTns  received  by  them  in  full  without  deduction  of 
income  tax  by  way  of  interest  on  loans  made  by  them. 

{a.)  Beported  by  E.  G.  Stillwell,  Esq.,  Barriater- 
at-Law. 
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This  was  the  only  question  he/ore  the  surveyor^  and 
there/ore  the  only  question  the  court  had  jurisdiction  to 
deal  withy  and  any  other  transactions  by  the  London 
County  Council  could  not  be  taken  into  consideration. 

Decision  of  the  Divisional  Court,  44  IF.  li.  599, 
affirmed. 

This  was  an  appeal  by  the  London  County  Council 
from  the  decision  of  the  Divisional  Court  (Pollock,  fi., 
and  Bruce,  J.)~8ee  44  W.  R.  599 — on  a  special  case 
stated  by  the  Commissioners  of  Inland  Revenue  for 
the  District  of  St.  Martin-in-the-Fields,  in  the 
County  of  London,  upon  the  deter«nination  of  an 
appeal  to  them  under  the  Income  Tax  Acts,  which 
appeal  related  to  a  claim  for  the  payment  of  income 
tax  upon  the  sum  of  £352,021  68.  lOd.,  the  interest 
received  in  1892-93,  in  full  without  deduction  of 
income  tax,  by  the  London  County  Council  upon 
loans  advanced  by  them  to  the  School  Board  for 
London  and  other  local  bodies. 

The  appellants  contended  that  no  duty  was  pay- 
able in  respect  of  such  sum,  but  only  on  such  part  of  it 
as  was  profit  (if  any) ;  and  that  if  duty  was  payable 
on  such  sum  or  any  part  thereof  then  they  were 
entitled  to  make  deductions  in  respect  of  other  trans- 
actions in  which  they  had  borrowed  money  on  which 
they  paid  interest,  from  which  interest  income  tax 
was  deduoted  on  behalf  of  the  Commissioners,  and  in 
respect  of  transactions  relating  to  certain  lands  the 
rents  of  which  the  appellants,  as  owners,  received. 

The  Divisional  Court  held  that  the  appellants  were 
properly  assessed  under  Schedule  D  of  the  Income 
Tax  Act  (16  &  17  Vict.  c.  34)  in  respect  of  the  afore- 
said sum,  such  sum  being  part  of  their  funds  and  part 
of  the  corpus  of  their  property ;  and  further  that  the 
appellants  could  not  he  treated  as  a  trading  concern 
so  as  to  bring  the  money  they  borrowed,  on  the  one 
side,  and  the  money  they  lent,  on  the  other  side,  into 
an  account. 

From  this  decision  the  London  County  Council  now 
appealed. 

The  full  facts  as  set  out  in  the  special  case  will  be 
found  in  the  report  of  the  case  in  the  Divisional 
Court  (44  W.  R.  599). 

Sir  E.  Clarke,  Q.C,  Bosanquet,  Q.C.,  and  English 
Harrison,  for  the  appellants. 

Sir  E,  Webster,  A,0.,  and  Danckwerts,  for  the 
respondent. 

The  arguments  of  counsel  sufficiently  appear 
in  the  stated  case  and  in  the  following  judgments : 

Lord  EsHER,  M.R. — In  this  case  a  surveyor  of  taxes 
applied  to  the  county  council  for  payment  of  the 
income  tax  in  respect  of  interest  which  they  had 
received  from  certain  parties  to  whom  they  had  lent 
money.  That  interest,  which  they  received  in  the 
course  of  the  year,  amounted  to  £352,021.  The 
surveyor  of  taxes  demanded  income  tax  in  respect  of 
that,  and  that  is  all  he  asked  for.  The  county  council 
took  objection  to  the  assessment  on  the  ground  that 
no  part  of  the  sum  of  sum  of  £352,021  was  or  is 
assessable  or  chargeable  under  the  Income  Tax  Acts, 
and  that  no  duty  was  or  is  payable  by  the  London 
County  Council  in  respect  thereof.  That  was  the 
case  before  the  surveyor.  Nothing  was  then  said 
about  any  other  transactions,  nor  was  this  claim  made 
in  respect  of  any  other  transactions.  The  claim  and 
the  assessment  were  in  respect  of  the  receipt  by  the 
county  council  of  that  interest,  and  their  answer  was 
that  that  interest  was  not  assessable  at  all.  Upon  that 
the  surveyor  insisted  on  his  right  to  assess  them,  and 
then  they  appealed  against  that  decision  of  the  surveyor 
to  the  Commissioners — that  is,  against  the  decision  of 
his  that  they  were  assessable  and  should  be  charged  in 
respect  of  that  interest  which  they  had  received  in  the 


year  amounting  to  £352,000,  and  thereupon  they 
went  before  the  Commissioners.  Now  the  only 
question  before  the  Commissioners  upon  that  appeal 
was  whether  that  amount  was  assessable.  The 
Commissioners  have  held  that  it  was  assessable,  and 
when  the  appeal  went  to  the  Divisional  Court  that 
was  the  question  really  before  the  Divisional  Court. 
The  main  question,  I  may  say,  was,  Was  the  interest 
so  received  assessable  ? 

Now,  before  the  surveyor,  they  did  not  mention 
any  question  of  deductions,  they  could  not  have  done 
so  before  him  upon  the  simple  question  which  they 
were  disputing.  There  oould  be  no  deduction  from 
that  amount  of  interest  which  was  to  be  assessed 
under  the  circumstances  which  were  before  him.  No 
deduction  had  been  made  at  all ;  the  county  coonoil 
had  received  the  whole,  had  not  paid  or  dealt  with 
any  deduction,  they  had  received  the  whole  and 
therefore  it  was  held  by  him  that  they  were  assess- 
able to  the  whole  amount. 

When  the  case  came  before  the  Commissioners 
what  the  county  council  did  was  this:  They  still 
maintained  that  upon  those  facts  which  were  before 
the  surveyor  (the  only  facts  which  were  before  the 
surveyor)  they  were  not  bound  to  pay  anything.  Bat 
they  endeavoured  to  bring  in  another  view,  which  is 
this.  They  said :  Supposing  we  are  assessable  on 
that  interest  and  that  in  respect  of  that  transaction 
there  is  no  deduction  which  can  be  claimed,  we  now, 
before  you,  the  Commissioners,  bring  in  a  history  of 
other  transactions  which  we  had,  not  with  tiiese 
people  who  paid  us  interest,  but  other  wholly  indepen- 
dent transactions  with  wholly  different  people  and 
with  two  sets  of  different  people.  We  were  owners 
of  certain  property,  and  we  let  that  property  to  tenants 
who  were  to  pay  us,  in  respect  of  their  occupation, 
ground-rent ;  we  bring  in  that  transaction  and  we 
say:  Upon  that  trauFaction,  by  reason  of  certain 
sections  in  the  Income  Tax  Acts,  we  paid  income  tax 
for  those  tenants,  and  we  are  entitled  to  deduct  it. 
That  is  in  regard  to  the  tenants.  Then  thej  said : 
We  had  transactions  wholly  independent  of  the  people 
from  whom  we  claimed  interest  and  to  whom  we  had 
lent  money,  which  was  this — ^We  borrowed  money 
from  certiun  people,  as  we  were  entitled  to  do  by  our 
Act  of  Parliament,  to  the  extent  of  £28,000,000,  and 
according  to  our  agreement  with  them  we  were 
bound  to  pay  tiiem  interest  amounting  to  £966,000. 

Now,  that  is  a  wholly  separate  transaction  with 
different  people;  with  different  people  from  the 
tenants,  with  different  people  from  thoro  to  whom 
we  had  lent  money — we  lent  it  to  the  stockholders — 
and  we  say  that  the  surveyor  of  taxes,  when  he  made 
his  claim  against  us,  ought  to  have  entered  upon 
those  two  transactions,  he  ought  to  have  inquired 
into  them,  and  if  we  had  endeavoiured  to  bring  them 
before  him,  he  would  have  been  bound  to  entertuin 
them,  and  if  he  found,  that  as  far  as  the  Gk>vemment 
was  concerned,  we  might  have  claimed  some  reduc- 
tion of  the  income  tax  or  property  tax,  in  respect  of 
those  separate  transactions,  he  ought  to  have  taken 
these  claims  which  we  had  against  the  Gk>vemmeDt 
for  reduction  upon  those  transactions  into  considera- 
tion and  have  applied  them  to  this  transaction  and 
made  a  deduction  in  respect  of  this  transaction. 

The  answer  given  to  that  on  behalf  of  the  Crown 
is  this :  You  have  no  right  to  put  upon  the  surreyor 
such  an  inquiry  as  that ;  and  if  you  had  put  it  befora 
him  he  was  not  bound  to  entertain  it ;  he  had  a 
simple  case  before  him.  He  had  asked  you  for  the- 
income  tax  on  the  interest  that  you  had  received.. 
That  is  all  he  had  to  do.  If  you  could  have  shown 
that,  according  to  any  of  the  statutes,  there  was  this 
deduction  to  be  made,  well  and  good,  then  yon  wooldi 
have  been  entitied  to  deduction  in  respect  of  that 
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which  he  had  made,  but  you  had  no  right 
to  uk  the  rarreyor  of  taxes  to  go  out  of  that  trans- 
tetm,  and  to  go  into  transactions  wholly  independent 
of  it;  to  ask  whether  there  was  a  claim  for  reduc- 
tioa  in  those  tranfiactions  as  against  the  Crown,  and 
tkuk  to  apply  it  to  this,  because  to  do  that  is  only  to 
»7  that  aa  between  you  and  the  Crown  there  is  a  set- 
off, and  there  is  nothing  in  any  one  of  the  Acts  which 
lUowtyoa  to  say  that  you  can  put  forward  against 
idaimfor  aaaessment,  which  is  a  valid  claim,  a  set- 
off as  against  the  Crown  in  respect  of  other  trans- 
aetioDs.  The  judgment  of  the  I)i visional  Court  is 
that,  at  the  most,  if  yon  do  make  out  your  other 
enei,  they  only  amount  to  a  set-off,  and  there  is  no 
nch  thiDg  as  a  set-off  in  such  a  case  as  this.  Tour 
daims  in  respect  of  the  other  transactions  cannot  be 
seioff  at  alL  This  transaction  in  which  the  Crown 
eliiina  this  interest  is  a  simple  transaction,  a  trans- 
ictioii  not  mixed  up  with  any  other,  and  therefore, 
efen  if  you  oould  make  out  a  case  upon  the  others, 
70B  eanoot  brioR  that  in  here. 

Now,  that  is  uie  judgment  of  the  Divisional  Court, 
and  wo  have  to  say  whether  we  agree  witii  or  differ 
from  that  deciaion,  and  the  grounds  on  which  it  was 

pftD, 

Thea  the  Crown  go  further,  by  way  of  caution,  and 

My  that,  with  regard  to  those  other  cases,  the  county 

eoaodl  have  no  claim  for  reduction,   even    if,   as 

hetweeo  themselves  and  their  own  tenants,  they  had 

ude  oat,  or  were  entitled  to  make  out,  in  this  case 

that  they  had  paid  the  whole,  when  thev  ought  not. 

1  diould  have  thought  they  were  entitlea  to  a  reduc- 

tioB  in  respect  of  those  rents  received  by  them ;  but, 

it  is  aaid,  they  have  not  made  that  out.     With  regard 

to  the  other  case — that  is,  to  any  claim  which  they 

had  to  deduct  anjrtliing  in  respect  of  the  money 

vluch  they  were  paying   to    the  stockholders  for 

Mey  borrowed  &om    the  stockholders,  it  is  not 

vithtnany  one  part  of  these  Income  Tax  Acts.    The 

lOlh  nde  or  section  may  apply  to  the  case  of  the 

ivta-it  cannot  apply  to  this  case  of  the  stockholders 

-they  do  not  oome  within  any  words  of  it,  and,  as 

^  aa  I  am  concerned,  I  could  not  get  myself  to 

^nf  this  case  of  the  payment  to  the  stockholders 

*iQini  any  part  of  the  10th  rule.    Then  it  was  said : 

te  70a  can  bring  it  within  the  24th  rule.    That,  it 

iMM  to  me,   depends  entirely  upon  whether  the 

wwditionB  of  the  24th  rule  were  complied  with.    I  do 

■at  wish  to  decide  either  of  those  points  at  present ; 

te  to  say  that  I  have  not  a  very  strong  opinion 

*hoit  them  would  be  wrong.    I  have  a  very  strong 

tfiaioQ  that  they   are   not   within   the   10th  rule 

■or  within  the  24th  rule.     The  24th  rule  was  not 

>o^slied  with.     The  conditions  precedent  to  allowing 

a  deductiofi  under  the  24th  rule  were  not  complied 

vittk-  But  aapposing  they  were,  then  there  might  be, 

*ith  regard  to  any  assessment  of  income  tax,  or  of 

*7  deduction  in  respect  of  the  money  x>aid  by  them 

te  the  penona  from  whom  they  borrowed  moneys,  an 

■Qovanoe  on  that  transaction.    If  there  were  any 

■flovmce  to  be  made  in  respect  of  the  tenants  of  the 

pDperty  and  a  payment  of  rent  by  them,  that  would 

kttmificdoii  between  them.    Whenever  a  surveyor 

^Ottes  to  deal  with  the  county  council  in  respect  of 

^Mie  matters,  he  may  have  to  deal  with  those  deduc- 

^^;   but  the  surveyor  here,  in  my  opinion,  had 

to  do  with  tiiose  separate  and  independent 

and  ought  not  to  be  called  upon  to 

them.       The  Commissioners    pressed,    no 

^pvhC,  as  we  have  been  pressed  by  powerful  and 
f^nmu  oonnaely  seemed  to  have  entertained  ques- 
ts which  they  need  not  have  entertained. 

Iks  Dtviakmal  Court,  when  the  case  came  before 
ika,  lean  to  me  to  have  rejected  these  arguments 
ii  not  being  relerant  to  the  only  question,  which  was 


before  them,  which  was  whether  the  decision  of  the 
surveyor  in  this  case  was  right,  and  whether  the 
adoption  by  the  Commissioners  of  his  decision  was 
also  right.  That  left  the  only  question  to  be  the  one 
which  the  county  council  brought  forward  at  first — 
namely,  that  they  were  not  liable  for  income  tax  in 
respect  of  the  interest  which  they  have  received. 

I  am  of  opinion,  therefore,  that  the  decision  of  the 
Divisional  Court  was  right,  and  that  this  appeal  must 
be  dismissed. 

Lopes,  L.  J. — I  think  that  in  this  case  there  is  really 
only  one  question  raised,  and  that  is  this,  whether  the 
county  council  are  liable  to  pay  income  tax  in  respect 
of  interest  that  they  have  received  from  persons  to 
whom  they  have  lent  money,  which  has  not  already 
been  subjected  to  income  tax.  I  am  clearly  of 
opinion  that  they  are  liable.  I  think  the  case  is 
covered  by  the  words  of  the  Act  of  Parliament,  and 
by  authority.  Now  that  is  aU  that  I  propose  to 
decide  in  this  case.  It  has  been  said  and  argued  with 
great  force  that,  even  assuming  the  county  council 
are  so  liable  as  I  have  stated,  they  are  entitled  as 
against  the  Crown  to  make  certain  deductions.  Now, 
I  am  bound  to  say  that  that  is  a  matter  to  my 
mind  of  very  considerable  difficulty.  I  h<ftve  felt  that 
there  is  very  great  force  in  the  way  in  which  it  has 
been  put  by  Sir  Edward  Clarke.  If  I  were  com- 
pelled to  express  my  opinion  with  regard  to  that 
matter,  I  should  desire  to  take  time  to  consider  the 
question.  It  is  a  matter  of  great  difficulty,  and  a  matter 
about  which  I  wish  it  to  1^  clearly  understood  that  I 
express  no  opinion  at  the  present  moment  one  way 
or  the  other.  I  merely  dedde  this  case  on  the 
ground  that  there  is  only  one  question  raised — 
namely,  the  question  to  which  I  have  alluded,  that  is, 
whether  or  not  the  county  council  are  liable  to  pay 
income  tax  on  the  interest  received  by  them  from  the 
persons  to  whom  they  have  lent  money  which  has 
not  already  been  subject  to  income  tax. 

I  understand  Sir  Eaward  Clarke  to  put  the  other 
point  in  this  way,  that  if  no  deduction  is  to  be  allowed 
then  they  are  not  called  upon  to  pay  income  tax  out  of 
the  money  which  has  already  been  subjected  to  income 
tax.  That,  I  again  say,  is  a  question  about  which  I 
express  no  opinion,  and  which  in  all  probability  will 
have  to  be  decided  in  the  future. 

RiOBT,  L.J. — In  this  case  the  question  arises 
whether  the  London  County  Council  is  chargeable 
in  respect  of  a  sum  of  £352,000  odd,  the  amount 
of  moneys  which  they  received  from  various  bodies  to 
whom  under  their  powers  they  had  lent  money,  by 
way  of  interest  in  the  year  ending  the  31st  of  March, 
1893.  In  the  ordinary  way  the  bodies  who  were 
paying  that  interest  ought  to  have  deducted  the 
mcome  tax.  Then  the  county  council  would  have 
received  it  less  income  tax,  and  the  only  reason  why 
that  was  not  done  apparently  was  that  the  county 
council  suggested  to  them  that  this  was  an  exceptional 
case,  and  that  income  tax  was  not  payable  in  respect 
of  those  sums,  and  therefore  would  not  allow  them  to 
deduct  it,  saying  that  they  had  no  power  to  absolutely 
compel  them  to  pay  the  extra  money.  That  was  the 
position  they  toox.  They  said,  you  are  not  liable  to 
pay  us  the  whole  of  the  moneys ;  but  the  whole  of 
the  moneys  were  paid  apparentiy  for  some  time.  This 
was  the  course  of  dealing  that  had  taken  place,  and 
the  Crown  had  not  objected;  but  the  point  was 
clearly  raised  in  respect  of  that  year  ending  the  31st 
of  March,  1893,  and  then  the  surveyor  of  taxes,  whose 
duty  it  was  to  deal  with  it,  decided  that  inasmuch  as 
the  borrowers  of  the  money  from  the  oounty  council 
had  not  deducted  the  income  tax,  the  whole  of  it 
having  passed  into  the  hands  of  the  county  council 
they  must  pay  it ;   and  as  far  as  appears  to  me  that 
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was  the  only  matter  he  had  jurisdiction  over.    What 
has  the  surveyor  of  taxes  to  do  with  a  demand  which 
anybody  may  have,  or  may  think  he  has  against  the 
Crown  for  repayment  of  money  overpaid  P    It  has 
not  been  suggested  that  he  has  any  jurisdiction.    The 
only  decision  was  that  thev  must  pay  duty  on  the 
£352,000,  and  against  that  decision  tne  county  council 
appealed  to  the  Commissioners,  stating  as  their  ground 
that  no  tax  was  payable  on  the  sum  or  any  part  of  it. 
Now  apparently  before    the   Commissioners  tiiey 
brought  in,  as  the  Master  of  the  Bolls  has  said,  two 
other  questions  which  do  appear  to  me  to  be  quite 
foreign  to  that  question  as  to  whether  £352,000  in 
their  hands  was  taxable.    First  of  all  as  to  the  lands. 
Now  about  them  undoubtedly  they  paid  tax,  but  as  I 
understand  the  facts  they  had  not  raised  any  demand 
against  the  Crown ;  they  did  not  raise  any  question 
at  all  about  being  entitled  to  any  deduction  in  respect 
of  those  lands.    Of  course  apparently — I  say  '*  appar- 
ently "because  I  do  not  wish  to  decide  any  point 
which  is  not  now  before  us — apparently  the  case  as 
regards  the  lands  was  the  same  m  principle  as  that 
with  1^^^^  to  the  money — I  mean  as  refftmls  deduc- 
tion.   What  took  place  was  this  (and  I  consider  it 
somewhat  unfortunate) :  The  county  council,  choosing 
to  rely  upon  the  position  which  they  throughout  took, 
that  they  were  not  liable  in  respect  to  the  £352,000, 
permitted  the  deduction  which  by  law  must  be  made 
from  the  sums  paid  to  the  stodcholders  for  income 
tax  to  go  to  the  Crown  account,  and  the  Crown  have 
received  the  whole  of  it.    It  was  suggested  that  our 
law  is  in  that  peculiar  position,  that  if  you  employ  the 
Bank  of  England  that  must  take  place.    Until  I  have 
that  matter  thoroughly  investigated  and  argued  I 
decline  to  assume  that  it  must  be  so.    I  have  no  doubt 
that  the  Bank  of  England  is,  as  a  rule,  bound  by  Act 
of  Parliament  to  deduct  from  aU  dividends  th&t  it 
pays,  the  amount  of  income  tax ;  but  to  say  that  if 
they  have  a  client  who  has  already  paid  the  income 
tax  they  are  nevertheless  bound  to  ignore  that  fact 
whilst  deducting  the  income  tax  from  the  person  to 
whom  they  pay,  and  pay  it  over  to  the  Crown,  is  to 
my  mind  so  remarkable  a  statement  that  until  Uiat  is 
clearly  proved  I  should  be  sorry  to  assent  to  it. 

However,  we  have  not  to  do  with  that.  The 
county  oousGil  permitted  that  to  be  done  without  pro- 
test, without  any  daim  beins  made  as  against  the 
Crown,  and  it  was  attempted  before  the  Commis- 
sioners to  agree  that  there  was  a  set-off.  I  suppose  it 
would  not  be  put  in  that  way,  but  that  there  was 
some  equitable  sort  of  claim  against  the  Crown  to 
have  a  return  of  moneys  they  had  received  because 
the  county  ooundl  had  taken  a  wrong  view  of  their 
position ;  they  thought  they  were  entirdv  exempt, 
and  having  been  beaten,  or  feeling  themselves  liable 
or  likely  to  be  beaten  upon  that  point,  they  wanted  to 
raise  that  claim.  It  has  not  be^  shown  to  me  that 
the  Commissioners  had  any  jurisdiction  whatever  to 
deal  with  the  question,  lliey  did  find  that  the  county 
council  were  not  entitled  to  any  return  of  that  duty, 
and  of  course  that  was  right.  I  cannot  see  any 
foundation  whatever  for  suggesting  that  that  duty, 
or  any  part  of  that  duty,  was  returnable.  The  fact 
that  the  Commissioners  allowed  matters  to  come  into 
the  case  which  were  irrelevant  to  the  appeal  before 
them,  and  which  are  irrelevant  to  the  appeal  now 
before  us,  cannot  give  us  jurisdiction.  We  have  had 
a  very  able  argument  on  both  sides  with  reference  to 
that  point,  and  I  reffret  very  much  that  it  does  not 
appear  to  be  within  tibe  scope  of  our  duty  here.  We 
might  have  determined  it  now,  perhaps— we  shall 
probably  never  have  it  better  argued— but  it  is  not 
oefore  us.  I  agree  in  the  view  taken  by  the  Master 
of  the  Bolls,  and  it  was  so  treated  by  liie  Divisional 
Court.    Of  course  Pollock,  B.'s,  judgment  is  a  great 


deal  criticized  on  the  assumption  that  he  had  decided 
what  he  never  attempted  to  decide.    He  said,  and  he 
said  with  truth,  that  if  a  man  has  got  an  income  of 
a  tliousand  a  year,   and  has  charged  it,  say,  to  the 
extent  of  £300,  so  that  really  his  beneficial  enjoyment 
is  only  £700  a  year ;  nevertheless,  that  is  no  answer 
whatever,  and  is  not  relevant  to  the  question  whether 
he  is  to  be  charged  on  a  thousand.    That  is  perfectly 
true,  and  it  is  only  by  twisting  that  into  what  cer- 
tainly it  does  not  in  itself  mean— that  i6,  into  saying 
that  he  never  under  any  droumstances  can  get  a 
deduction  from  anybody  else,  that   you  can  make 
tiiat  which  is  correct  in  point  of  law,  and  ooirect  as 
regards  the  real  facts  in  issue  in  this  case,  wrong.    I 
understand  the  Divisional  Court  to  mean,  "  We  can 
only  aide  whether  the  tax  ought  to  be  payable  in  the 
first  instance,  we  decide  that  we  have  nothing  to  do 
with  the  rest  of  the  case  at  all."    I  take  the  same 
view  of  it,  and,  of  course,  coincide  with  the  view  that 
the  appeal  must  be  dismissed. 
Appeal  dianUased. 

Solicitor  for  the  appellants,  W.  A.  Blaxland, 
Solicitor  for    the    respondent.  Solicitor  of  Iniand 
Bevent*e, 


From  Bailway  &  Canal  Com.  ^ 
(Lord  Esher,  M.B.,  and  Lopes  [  Nov.  9. 

and  Bigby,  L.JJ.)  ) 

DmooT,  Newbury,  amd  Southamptoit  Bailway  Co. 
V.  Gkeat  Western  Bailway  Co.  awd  Lokdoh 
AND  South- Western  Bailway  Co.  (o.) 

Bailway — Through  hooking — Reasonable  facility — Cbn- 
aideration  of  public  interest — Railway  and    Canal 
Traffic  Acta,  1854  (17  «fc  18   Vict.  c.  31),  «.  2,  and 
1888  (61  &  52  Vict,  c.  25),  a.  25. 
Upon  an  application  for  through  booking  over  con- 
tinuous linea  of  railway  belonging  to  different  companitA 
the  Commiaaionera  muat  take  into  oonaideraUon  the  r«- 
guirementa  apedjied  in  aeUion  25,  aub-aeotion  o,  of  the 
Railway  and  Canal  Traffic  Act,  1888 — namely^  whdker 
<Ae  granting  thereof  ia  a  reaaonable  faciliiy  in    the 
intereat  of  the  public,  and  whether  the  route  ia  a  reason- 
able  one. 

Appeal  from  an  order  of  the  Bailway  and  CSanal 
Commission. 

The  Didcot,  Newbury,  and  Southampton  Railway 
Co.  applied  (so  far  as  material)  for  an  order  fw 
through  rates  for  goods  and  through  booking  lot 
passengers  vid  their  railway  between  Southampton 
on  tiie  London  and  South -Western  Cc's  line  and 
Paddington  on  the  Great  Western  Co.'s  line. 

The  &eat  Western  Bailway  Co.  did  not  oppose  tht 
application. 

Sir  Frederick  Peel  came  to  the  conclusion,  on  th< 
facts,  that  the  application  should  be  granted,  lion 
Cobham  dissentmg  so  far  as  regards  the  throng 
rates  for  goods. 

Collins,  J.,  in  delivering  his  judgment,  afte 
saying  that  he  agreed  with  the  judgmont  of  S 
!^rederibk  Peel,  added:  "I  regard  the  decinons  b 
this  court  since  its  commencement  as  binding  on  tbi 
court,  and  sitting  here  it  seems  to  me  that  in  view  c 
those  decisions  there  is  practically  no  altematiTe  bu 
to  hold,  as  Sir  Frederick  Peel  has  held,  that  thei 
rates  must  be  granted.  •  .  .  It  is,  farther,  dei 
law  that  through  booking  as  distingaiahed  tm 
through  rates  is  for  all  practical  purposes  a  m^^itftr  < 

(a.)  Beported  by  W.  F.  Babby,  Bsq.,    BarriBtsr^ 
at-Law. 
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lighi  .  .  .  It  is  pointed  ont  by  Mr.  Commis- 
nmer  Miller  in  the  case  of  OrecU  Western  Bailway  Co. 
T.  Severn  and  Wye  Bailway  Oo.y  6  Ry.  Trafp:  Cas. 
170,  tliat  through  booking  between  certain  points 
being  practically  a  matter  of  right  as  a  reasonable 
ffoHtyt  it  is  only  when  you  come  to  deal  with  the 
qnestioii  of  rate,  and  thereby  force  a  company  to  take 
aomething  less  than  it  is  by  law  entitled  to  demand, 
thai  the  oQnaiderations  which  are  introduced  under 
nction  25  of  the  Act  of  1888— namely,  the  advantage 
to  the  pnblio  and  the  reasonableness  of  the  route, 
come  into  question.  •  •  .  This  practically,  in  my 
jodgment,  biings  the  case  down  to  something  very 
Me  more  than  an  application  for  through  booking, 
and  i  Ycry  sli^t  prirnS  facie  case  of  advantage  to  the 
paUio,  I  tiiink,  would  suffice  on  the  authorities,  as 
ths^cnstin  this  court,  to  entitle  the  applicants  to 
ikeoidfln  whioh  they  ask  for." 

The  London   and    South-Westem   Railway    Co. 
•ppetled. 

Crippi,  0.(7.,  and  E.  Moon,  for  the  appellants.— 
1^ of  the  commissioners  having  differed,  Collins,  J., 
diddfid  the  case  upon  a  point  of  law.  He  held  that 
through  booking  is  a  matter  of  right,  and  that  the 
iBfiefeet  of  the  public  and  the  reasonableness  of  the 
note  are  only  to  be  taken  in  consideration  under 
netioD  25,  sub-section  5,  of  the  Railway  and  Canal 
T^iffic  Act,  1888,  when  a  through  rate  is  applied  for. 
la  80  holding  he  merely  f  oUowmI  the  decision  of  Mr. 
Cwnmiwoner  Miller  in  Great  Western  Bailway  Go. 
T.  Sewm  and  Wye  Railway  Co.  That  decision  is  wrong. 
A  throiu;h  booking  necessarily  involves  a  through 
nte,  sou  an  order  for  a  through  booking  involves  a 
thumu^h  rate.  In  both  cases  the  considerations 
^ccined  in  section  25,  sub-section  5,  of  the  Act  of 
1888  must  be  taken  into  account. 

Thej  also  referred  to  i9ou<A-.^ti8^em  Bailway  Co.  v. 
Mway  Commisaioncrs,  6  Q.  B.  D.  586,  29  W.  R.  Dig. 

IMer,  Q.C.,  and  W.  M.  Acworth  {Balfour  Browne, 
QC,  with  them),   for  the   Didcot,  Newbury,   and 
^Mhampton  Bailway  Co. — A  through  booking  is  a 
««iODahie  facility  within  section  2  of  the  Railway 
■dOnial  Traffic  Act,  1854 :  Sussex  County  Council  v. 
^«to,  BrighUm,  and  South    Coast  Bailway  Co.,  8 
ff'  Aaff.  Gas.  17 ;  and  the  commissioners  can  order 
it,  Int  it  is  not  contended  that  they  can  do  so  with- 
in any  oooaideration  of  the  interest  of  the  public. 
Cb  As  fKts  Collins,  J.,  agreed  with  Sir  Frederick 
M,*  and  no  appeal  lies  from  their  decision  on  the 
■di. 
Ihsy  •lao  referred  to  Barret  v.  Great  Northern  and 
MjdUad  Baaway  Companies,  1   C.  B.  N.  S.  423,  5 
W.B.C.L.I>i^.  229. 

Cripps,  Q.C,  replied. 

Xod  EkhkHj  M.R. — In  this  case  the  application  is 
■JMtiatially  that  the  London  and  South-Westem 
gflaaj  Go.  (the  Great  Western  Railway  Co.  not 
yiiiig)  be  ordered  to  give  through  booking  for 
'''  an  and  goods  between  Southampton  and  Pad- 
vid  the  applicants'  line,  and  through  rates  for 
The  Bailway  Commissioners  inquirod  into  the 
Diatter»  and  Sir  Frederick  Peel  came  to  the 
that  it  would  be  for  the  advantage  of  the 
that  there  should  be  through  booking  and 
rates  between  those  stations,  and  he  had 
to  do  that  under  the  Railway  and  Canal 
Acts,  1854,  s.  2,  and  1888,  s.  25.     Collins,  J., 

tliroagfa  the  same  process  as  Sir  Frederick  Peel 

"■I  -  . 

[^  The  court  stated  that  GolUns,  J.,  had  informed 
hMthst  he  concurred  with  Sir  Frederick  Peel  on 
mhdbt,  but  that  he  also  gave  judgment  upon  the 
■htof  law. 


and  came  to  the  same  conclusion  on  the  questions  of 
fact.  Lord  Cobham  differed  upon  the  facts.  There 
was,  therefore,  a  majority  one  way,  and  we  cannot 
interfere.  Collins,  J.,  however,  finding  that  the  two 
commissioners  differed  upon  the  facts,  thought  that  it 
would  be  better  (so  he  has  told  me),  besides  agreeing 
with  Sir  Frederick  Peel  upon  tibe  facts,  if  he  could 
support  Sir  Frederick  Peers  decision  in  another  way 
than  by  merely  agreeing  with  him  on  the  facts.  He 
thought  that  he,  in  his  capacity  as  legal  member  of 
the  court,  by  deciding  a  question  of  law,  could  make 
the  difference  between  ms  colleagues  less  than  it 
otherwise  would  be,  or  make  it  vanish  altogether. 

Now,  the  question  of  law  which  he  decided,  and 
intended  to  decide,    was,   that  in    considering    the 

Suestion  of  through  booking  he  was  not  bound  by 
tie  consideration  of  public  interest,  or  the  other  con- 
siderations and  limitations  mentioned  in  section  25  of 
the  Act  of  1888.    He  thinks  that  it  is  right,  for  the 
purpose  of  comity,  for  the  legal  member  of  the  court 
to  follow  the  decision  in  point  of  law  of  a  former 
legal  member  of  the  court  until  it  is  overruled. 
Therefore  he  followed  the  decision  of  Mr.  Commis- 
sioner Miller  as  he  understood  him,  and  as  I  idso 
understand  him,  that  the  court  could  consider  and 
determine  the  question  of  through  booking  without 
the  considerations  and  limitations  which  it  would  be 
bound  to  ffive  to  a  question  of  a  through  rate ;  and 
the  learned  judee  said  that  as  a  matter  of  law  he 
must  aUow  the  through  booking,  and  that  it  required 
a  vary  slight  primd  fade  case  of  advantage  to  the 
public  to  entitle  the  applicants  to  a  through  rate. 
Understanding  Mr.  Commissioner  MiUer's  judgment 
to  be  what  I  have  stated,  and  considering  the  judg- 
ment of  Collins,  J.,  to  be,  as  he  says  it  was,  intended 
to  follow  the  decision  of  Mr.  Commissioner  Miller,  I 
think  that  in  this  court  we  ought  to  say  what  we 
think  of  that  proposition  of  law — ^namely,  that  the 
court  can  grant  through  booking  without  any  of  the 
considerations  or  limitations  which  are  necessary  as  to 
the  grant  of  a  through  rate.     In  my  opinion  that 
proposition  is  wrong,  and    therefore  the  point  of  law 
decided  by  Collins,  J.,  is  wrong.    An  applicant  can 
apply  to  the  commissioners  for  a  through  rate.    They 
may  grant  a  through  rate,  but  before  they  can  do  so 
they  must  go  into  the  consideration  of  the  public 
interest.    If  they  grant  a  through  rate  it  seems  to  me 
to  follow,  as  a  matter  of  necessity,  that  they  must 
allow    a  through   booking.      If  a  through  rate  is 
granted    either  for  goods    or  for    passengers    from 
Southampton  to  Paddingrton  at  a  less  amount  than 
tiie  aggregate  of  the  locdl  rates,  the  moment  that  is 
done  the  applicant  wiU  ask  to  have  his  goods  or  him- 
self bookea.    It  follows  of  necessity  that  if  a  through 
rate  is  granted,  a  through  booking  must  be  granted 
also.    The  converse  seems  to  me  to  be  equally  true, 
that  if  an  applicant  asks  for  a  through  booking,  and 
the  court  grants  it,  it  follows  that  they  grant  a 
through  rate.      If  the  Railway  Commissioners  think 
that  a  through  booking  is  for  the  advantage  of  the 
public,   and  uiey  don't  wish  to  interfere  with  the 
aggregate  of  the  local  rates,  they  wiU,  by  granting 
the  tlm>ugh  booking,  be  granting  a  through  rate  in 
ordinary  lang^uage — ^that  is,  a  rate  payable  for  the 
throuffh  joumev.     That  is  a  new  rate;   it  is  one 
instead  of  several  rates.    If  they  lessen  the  aggregate 
of  the  local  rates  they  equally  grant  a  through  rate. 
If  they  grant  a  rate  less  than  the  aggregate  of  the 
local  rates,    it  may    be  that  in    railway    language 
that  is  the  only  rate  that  is  called  a  through  rate. 
But  if  they  grant  a  through  booking  and  leave  the 
rate  at  the  aggregate  of  the  local  rates,  it  is  stiU,  in 
my  opinion,  a  through  rate.    I  think  that,  subject  to 
the  consideration  of  the  conditions  and  the  limitiations 
mentioned  in  the  Act  of  1888,  they  can  either  grant 
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that  by  saying  that  they  grant  a  through  booking  or 
a  through  rate.  If  they  grant  either  the  one  or  the 
other  they  must  of  necessity  nant  both. 

Collins,  J.,  as  I  understand,  wished  us  to  express 
an  opinion  upon  this  point,  and  I  have  expressed  my 
opinion.  I  have  some  hope  that  we  shall  be  found 
differing  only  in  words  and  that  we  shall  a^ree  as  to 
substance.  As,  however,  Collins,  J.,  agreed  with  Sir 
Frederick  Peel  upon  the  questions  of  fact,  that  is 
sufficient  to  carry  the  decision  below,  and  we  have  no 
jurisdiction  to  interfere  with  it. 

LoFES,  L.J. — ^It  was  unnecessary  for  Collins,  J., 
to  have  dealt  with  the  law  at  all,  because  it  is  now 
clear  that  he  agreed  with  Sir  Frederick  Peel  upon  the 
facts.    But,  having  done  so,  it  seems  that  he  desires 
that  this  court  should  state  its  opinion  upon  the  law. 
Now,  in  my  opinion,  through  booking  is  a  reasonable 
facility,  and  it  cannot  be  granted  as  a  matter  of  right 
unless  evidence  is  given  which  brin&fs  it  within  the 
purview  of  the   statutes    which    allow    reasonable 
facilities  to  be  given.    I  think  that  Mr.   Commis- 
sioner Miller  did  hold  that  the  granting  of  through 
booking  was  a  matter  of  right,  but  I  am  not  quite 
certain  that  CoUins,  J.,  adopted  that  view.    I  rather 
gather  that  he  meant  to  decide  that  provided  a  certain 
amount  of  evidence  is  given  in  favour  of  a  through 
booking,  and  that  evidence  is  not  met  or  rebutted  on 
Uie  oidier  side,  that  would  be  sufficient  to  justify  the 
court  in  coming  to  the  conclusion  that  it  would  be  a 
reasonable  facility,  and  that  it  ought  to  be  ^^ranted. 
I  cannot  myself  think  that  a  through  bookmg  may 
not  be  granted  without  a   through  rate.      I    can 
imagine  cases  of  this  kind.    If  there  are  three  rail- 
ways, a  passenger  might  find  it  extremely  incon- 
venient when  he  gets  to  the  end  of  the  first  railway 
to  find  that  he  has  to  take  another  ticket,  and  again 
at  the  end  of  the  second  railway.   If  the  railway  com- 
panies did  not  act  harmoniously  to  prevent  that  state 
of  tlun^,   it  would  be  right  and  proper  that  an 
application  should  be  made  to  the  commissioners  for  a 
through  booking.     I  believe  that  was  one  of  the  main 
objects  for  whi<^  the  Railway  Commissioners'  Court 
was  established.   I  am  of  opinion ,  therefore,  that  there 
may  be  through  booking  without  a  throu|^h  rate.    It 
may  be,  as  the  Master  of  the  Bolls  has  said,  that  it  is 
only  a  distinction  in  words.    I  admit  that,  if  there  is 
through  booking,  the  aggregate  of  the  local  rates 
would  be  the  amount  to  be  paid.     But  I  do  not 
understand  diat  to   be  what  is  generally  called  a 
through  rate.    I  cannot  understand  any  traders  or 
other  persons  going  to  the  Commissioners'  Court  and 
askmg  for  a  rate  of  that  kind.    If  they  had  obtained 
tl^ugh  booking,  it  follows,  as  a  matter  of  course, 
that  the  rate  which  tliey  have  to  pay  will  be  the 
aggregate  of  the  local  rates.      The  object  of  the 
application  for  a  through  rate,  as  I  understand  it,  is 
to  obtain  something  less  than  the  aggregate  of  the 
local  rates.    It  may  be  that  that  is  a  distinction  in 
terms  rather  than  in  substance,  but  that  is  the  view 
I   have  always  heard    applied  to  "through  rate." 
However,  that  is  a  proposition  which  does  not  refer 
to  the  present  case.    I  only  wish  distinctly  to  say 
this,  that  I  think  a  through  booking  may  be  muited 
by  itself  without  a  through  rate,   and   I  think  a 
throuffh   booking  is  a    reasonable  facility,  as  laid 
down  oy  Wills,  J.,  in  8usmx  County  Council  v.  London^ 
Brighton^  and  South  Coast  BaUway  Co. 

BiGBY,  L.J.— Agreeing  as  I  do  with  the  Master 
of  the  Bolls  in  the  judgment  which  he  has  delivered, 
I  shall  add  very  few  words.  Upon  the  question  as 
to  the  point  of  law  laid  down  by  Collins,  J.,  I  am 
unable  to  see  how  there  can  be  a  through  booking 
without  a  through  rate,  or  how  a  through  rate  can 
effectually  be  granted  unless  it  includes  a  through 


booking.    I  am  quite  ready  to  agree  that  railway 
managers  and  others,  when  they  are  talking  aboat 
through  rates,  very  generally  mean  reduced  rates. 
But  that  there  is  a  legal  meaning  of  that  word  as 
being  only  applicable  to  a  reduced  rate  I  have  not 
heaia  anything  to  induce  me  to  believe.     When  a 
person  Ukes  his  ticket  or  pays  the  price  demanded 
for  the  carriage  of  goods  from  one  plaoe  to  another, 
assuming  the  carriage  to  be  over  different  railways, 
he  pays  one  sum.    He  probably  knows  nothing  about 
the  way  in  which  that  sum  may  have  to  be  divided. 
That  may  be  a  matter  of  arrangement  between  the 
railway  companies,  or  by  an  order  of  the  Kailway 
Commissioners.    He  only  knows  that  he  is  entitled 
for  that  one  payment  to  have  himself  or  his  goods,  as 
the  case  mav  be,   carried  over  the  whole  distance. 
He  has  x>aid  for  through  carriage,  and  anyone  would 
consider  it  a  through  rate,  whether  it  was  the  sum 
of  the  local  rates,  or  whether  it  was  a  smaller  sum. 
I  think  it  follows  from  that  that  it  is  quite  impos- 
sible that  there  should  be  a  through  booking  or  a 
through  rate  granted,  except  upon  the  considerations 
that  would  authorize  the  granting  of  a  through  rate. 
It  appears  to  me  that  the  same  considerations  ought 
to  be  given  to  whether  a  through  booking  diould  be 
granted  as    would  be  given  to  the  question   of  a 
through  rate  being  granted. 

Appeal  dismissed* 

Solicitors  for  the  applicants,  Lake  Jt  Lake, 

Solicitors  for  the  London  and  South-Westem  Bail- 
way  Co.,  Bircham  A  Co, 

Solicitor  for  the  Qreat  Western  Bailway  Co.,  JR.  £. 
Nelson, 


WvJi  ®ottrt  of  ^yxatitt. 

tehfj"}  Jan.  21,  22.  23,  26. 

In  re  STEVENS. 
CooKE  V,  Stevens,  (a.) 

Executor — Acting  he/ore  probate — Delay  in  proving  wiU 
—WHftU  defauU. 

A  testator  died  in  1882,  and  his  toiU  was  prooed  (^ 
one  only  of  three  executors  named  in  the  tnll)  in  1889. 
A  policy  on  the  teatator^s  life  could  not  be  got  in  until 
probate  was  obtained,  and  meanwhile  interest  at  the  rots 
of  5  per  cent,  vxis  paid  upon  a  debt  of  the  testator. 

Eddy  tJiat  this  delay  in  proving  the  will  and  gdtin§ 
in  the  money  due  upon  the  policy  did  not  amtmni  k 
wilful  defaM. 

Two  persons  named  as  executors  in  the  will  wrote  a 
letter  in  conjwiction  with  the  executor  toho  eoetUuaXl^ 
proved  asking  the  assurance  office  to  pay  the  policy  monei 
to  a  creditor  of  the  testator. 

Held,  that  all  three  had  acted  as  execut€>ra» 

Action. 

Qardner  Christopher  Stevens  made  his  will  on  tin 
12th  of  February,  1880,  and  appointed  Chazie 
Frederick  Stevens,  Matthew  Tallitt  Baierson,  am 
John  Sewell  executors  thereof.  The  testator  ^ed  a 
the  23rd  of  December,  1882,  and  the  will  was  prove 
by  C.  F.  Stevens  alone  on  the  15th  of  October*  188S 
The  testator  was  entitied  to  a  policy  for  £676  in  tli 
Scottish  Widows*  Assurance  Office,  which  becaune  paj 
able  upon  the  21st  of  March,  1883.     This  snmwi 

(a.)  Beported  by  G.  B.  Hamilton,  Esq. ,  BarriBier* 
at-Law. 
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piid  ap<m  the  18th  of  November,  1889,  with 
£i5  Is.  4d.,  being  interest  at  the  rate  of  one  per  cent. 
fniithe2l8t  of  March,  1883,  to  the  21st  of  Novem- 
ber, 1889.  Meanwhile  five  per  cent,  was  paid  upon  a 
dabt  dne  by  the  testator. 

Hub  VB8  an  action  for  administration  of  the  estate 
of  tbe  testator,  and  it  was  sought  to  have  the  def en- 
dinti  Stevens  and  Emerson  declared  liable  to  account 
on  ^  footmg  of  wilful  default.  There  was  a  dispute 
uto  wbettier  Emerson,  who  was  a  solicitor,  had  acted 
ai  flxecQtor.  The  acts  relied  upon  as  showing  that  he 
aded  iB  an  executor  were : 

(1.)  Coleman,  who  claimed  to  be  a  creditor  of  the 
teitatorwhen  the  will  was  in  Emerson*s  possession, 
M  ke  laid  as  solicitor  for  Stevens,  obtained  a  subpoena 
is  the  omal  form  requiring  Stevens  and  Emerson  to 
lodge  the  wiU  with  Uie  registrar. 

(2.)  Pyecroft,  a  simple  contract  creditor  of  the 
teititor  in  September,  1886,  four  years  after  the 
teitator'a  dea^,  issued  a  writ  against  Stevens  and 
EoMnoD  as  executors  de  son  tori.  The  writ  was  taken 
toBaeison  and  an  undertaking  to  appear  asked  for. 
Tbe  parties  came  to  some  arrangement  and  the 
enditor  accepted  a  biU. 

(3.)  In  January,  1883,  Mann  issued  a  writ  for  ad- 
aumitration  of  the  testator's  estate,  making  all  the 
oacoton  named  in  the  will  defendants.  An  appear- 
aaee  was  entered  on  behalf  of  all  the  defendants,  but 
tbe  idion  was  not  proceeded  with. 

(4.)  On  the  28th  of  July,  1883,  all  the  executors 
umei  in  the  will  wrote  to  the  Scottish  Widows' 
Aauiooe  Office  requesting  that  the  money  due  upon 
tkepoliey  might  be  paid  to  Messrs.  Ghumey,  who  were 
raton  of  the  testator.  The  entry  in  Emerson's 
m  of  costs  with  regard  to  this  was,  **  Writing  letter 
lor  you  signature  as  arranged." 

SmiU,  Q.C\,  and  BuUher,  for  the  plaintiff,  one  of 
die  rendoary  legatees. — We  ask  for  an  account 
•Saioft  the  defendants  upon  the  footing  of  wilful 
^dult  niore  was  a  breach  of  trust  in  not  getting 
ia  the  policy-money  sooner — the  death  was  in 
1882  and  the  money  was  not  got  in  till  1889.  Mean- 
while the  estate  hiad  to  pay  interest  at  5  per  cent. 
It  is  clear  that  Emenon  acted  as  executor.  In 
all  the  executors  entered  an  appearance. 


Old  jJA*^w*g  in  the  character  of  an  executor  is  an 
^dnunon  that  a  man  is  an  executor  (Williams  on 
beeatots,  p.  210),  and  entering  an  appearance  as  an 
r  most  have  the  same  effect. 


Smmfem  Eady^  Q»C,j  and  C.  James, — No  case  of 
vflfai  debnlt  is  made  out.  No  money  has  been  lost  that 
■i^  have  be^i  recovered.  As  regards  the  policy, 
Unsaid  that  there  is  a  loss  of  interest  between  the 
^  at  which  the  policy  was  payable  and  the  date  at 
vbich  it  was  actually  paid.  As  1  per  cent,  interest 
W  paid,  the  plaintm  only  claims  the  difference 
Wmn  that  emd  the  5  per  cent,  paid  upon  the 
^Mor's  debta.  But  this  mterest  never  became  part 
^thetasfeator^s  estate.  It  cannot  be  said  that  not  prov- 
^te  will  earlier  was  wilful  default  [They  cited: 
^Npryv./WtoK^9Sim.l04;  Orrv.^eu^ton,  2  Cox.  274; 
I  Kahen  v.  BeU,  12  W.  B.  589,  4  De  G.  J.  &  S.  274.] 
as  a  matter  of  law,  is  only  liable  for  ^hat 
d :  Watkins  v.  Breni,  1  My.  &  Or.  97.  The 
osaion  of  an  executor  to  clothe  himself  with 

i  hpl  title  to  get  in  a  debt  is  not  wilful  default. 
_-i  Buney  obtflHned  from  the  insurance  office  might 
^a  been  implied  in  paying  a  debt  that  did  not  bear 
PiMt,  and  if  that  had  been  done  the  estate  would 
livft  nSered  no  loss. 

Ihey  ibo  refened  to  Stacey  v.  Elph,  1  My.  &  K. 
IK. 

EnriU,  Q.C.,  replied. 


No&TH,  J.,  after  stating  the  facts,  said :  The  insur- 
ance company  might  safely  have  paid  the  executors, 
as  any  executor,  even  before  probate  is  taken  out,  can 
give  a  valid  receipt  (Williams  on  Executors,  p.  249). 
It  is  equally  clear  that  the  executors  could  not 
compel  payment  before  they  proved  the  will.  The 
bill  of  costs  clearly  shows  that  in  this  matter  they  all 
acted  as  executors  and  nothing  else.  The  cases 
referred  to  are  all  cases  in  which  there  was  a  principal 
for  whom  an  agent  might  act.  This  case  might  be 
similar  if  Stevens  had  then  proved  the  will,  in  that  case 
it  might  be  well  that  Emerson  would  have  acted  as  his 
agent.  But  here  there  was  no  principal ;  how  could 
any  of  the  three  who  signed  the  letter  be  said  to  act 
as  agent  for  the  others  ?  In  my  opinion  it  is  clear 
what  was  done  was  to  give  the  executors'  authority  to 
the  insurance  company  to  pay  over  the  money  to 
Messrs.  Gumey.  It  is  a  clear  case  of  acting  as 
executors.  I  need  not  go  into  the  other  instances  of 
Emerson's  acting  as  executor,  though  the  same 
considerations  apply.  I  must  direct  an  account 
against  Emerson,  similar  to  that  directed  in  James  v. 
Frearson,  1  T.  &  G.  0.  C.  370.  An  inquiry  is  asked 
on  the  footing  of  wilful  default.  This  ivould  be  a  very 
severe  order,  and  up  to  the  present  wilful  default  has 
not  been  shown,  which  is  necessary  to  obtain  such  an 
order.  The  passage  quoted  by  Lord  Hatherley  in 
FaHinffUm  v.  Mmmolds,  6  W.  R.  388, 4  Drew.  253,  p.  256 
— "  the  plaintiff  must  aUeae  and  prove  that  there  is 
some  part  of  the  deceased's  personal  estate  which 
ought  to  have  been,  and  might  have  been,  received 
by  the  defendant,  and  which  he  has  omitted  to 
receive  by  his  own  wilful  neglect  or  default" — 
describes  the  law.  A  case  must  be  shown;  it  is  not 
enough  that  wilful  default  may  possibly  be  arrived  at 
as  a  result  of  an  inquiry.  It  was  first  said  that  rents 
had  been  received  and  not  accounted  for,  but  this  was 
not  proved.  It  was  said  that  a  debt  due  from  a 
creditor  was  not  got  in,  but  it  was  not  proved  that 
there  was  a  loss  to  the  estate  by  reason  of  the 
executors'  action.  Then  it  was  said  an  alleged 
surplus  of  £180,  arising  from  proceeds  of  sale,  might 
have  been  applied  in  paying  a  debt  bearing  interest 
at  the  rate  of  5  per  cent.  Bat  paying  a  wrong 
creditor  is  not  wilful  default.  It  is  said  that  there 
was  wilful  default  in  not  getting  in  the  money  on 
the  policy  earlier,  but  no  loss  to  the  estate  resulted, 
as  the  whole  sum  has  been  received.  But  it  is  said 
there  was  a  breach  of  trust,  as  if  the  money  had  been 
got  in  it  might  have  been  applied  in  paying  a  debt 
or  have  produced  interest.  That  does  not  seem  to 
me  to  amount  to  wilful  default.  Not  proving  the 
will  certainly  is  not  wilful  default,  and  the  damages 
said  to  result  from  the  delay  are  too  remote.  I  must 
direct  an  account  against  both  defendants.  I  dismiss 
the  action  so  far  as  it  asks  for  an  account  on  the 
footing  of  wilful  default,  with  costs.  Both  defen- 
dants resisted  an  administration  decree,  so  they  must 
pay  the  costs  of  their  resistance,  and  the  costs  must 
be  set  off. 

Solicitors,  8,  5.  Seal,  for  Steavenson,  Darlington ; 
White  <fc  Co.,  for  Emerson,  Norwich. 


Ghan.  Div. 
North. 


Div.  I 


Dec.  8. 


Gold  Bbsfs  of  Wbstsbn  Australia  v.  Dawson,  (a.) 

Fractice — Oasts — Solicitor — Flaintiff  made  party  with' 
out  authority — Motion  to  strike  out  name — Action 

(a.)  Reported  by  B.  Sillbm,  Esq.,  Barrister-at- 
Law. 
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High  Cotjbt. 


BowEN  V,  Phillips. — In  bb  Aibey. 


High  Court. 


disamiinuedr-Judicature  Ad,   1875  (36  <fe   37  Vid. 
c.  77),  «.  21— ii.  8.  a,  </rd,  26,  r.  1 ;  ord.  78,  r.  2. 

Whm  a  plaintiff  is  made  a  party  to  an  action  wUhoui 
his  authority  there  is  jurisdiction  to  order  the  solicitors 
so  using  the  plaintiff's  name  to  pay  the  plaintiff^s  costs, 
aUhough  be/ore  a  motion  for  that  purpose  and  to  strthe 
out  the  plaintiff's  name  from  the  writ  can  he  made,  the 
action  has  been  discontinued. 

Motion.  XV  X  XI. 

This  was  a  motion  by  a  company  that  the  name 
of  the  company  might  be  struck  out  of  the  writ  in 
the  action,  on  the  ground  that  the  solicitors  had  no 
authority  to  make  the  company  a  party  to  the  pro- 
ceedings, and  that  the  solicitors  by  whom  the  wnt 
had  been  issued  might  be  ordered  to  pay  the  com- 
pany's costs  as  between  solicitor  and  chent,  both  of 
the  action  and  of  this  motion. 

The  action  had  been  commenced  io  the  name  of  the 
company,  two  directors,  and  two  shareholders  to 
restrain  further  proceedings  in  a  voluntary  win^g 
up.  An  application  for  an  injunction  to  this  effect  had 
b^  made,  and  had  been  dismissed,  and  the  plain- 
tifBs  ordered  to  pay  the  costs.  On  this  coming  to  the 
notice  of  the  company  this  motion  was  launched,  and 
two  days  after  this  motion  had  been  served  the  solici- 
tors who  acted  for  the  plaintiffs  gave  to  the  defen- 
dants a  formal  notice  that  they  discontinued  the 
action.  The  solicitors  now  took  the  objection  that  as 
the  action  was  gone,  the  court  had  no  jurisdiction  to 
make  the  order. 

8vnr\fen  Eady,  Q.C.,  and  Duka,  for  the  motion.— 
Under  the  old  practice  of  the  Court  of  Chancery  the 
court  would  have  jurisdiction.  Hood  v.  PhiUips, 
6  Beav.  176 ;  Wade  v.  Stanley,  1  J.  &  W.  674  ;  Nurse 
V.  Dwmford,  28  W.  R.  145,  13  Ch.  D.  764;  FHcker  v. 
Van  QruUen,  [1896]  2  Ch.  649,  are  to  the  same  effect. 
Bolton  V.  Bolton,  24  W.  R.  663.  3  Ch.  D.  276 ;  In  re 
Savage,  29  W.  R.  348,  15  Ch.  D.  557,  were  also  cited. 

Kenyon  Parker,  for  the  solicitors.— The  old  practice 
of  the  Court  of  Chancery  has  no  application.  The 
matter  turns  on  the  true  construction  of  ord.  26,  r.  1 : 
Newhy  v.  HarHson,  9  W.  R.  849,  3  De  G.  P.  &  J. 
287  ;  Farquharson  v.  Pitcher,  4  Russ.  610 ;  Conybeare 
V.  Lewis,  28  W.  R.  330,  13  Ch.  D.  469. 

North,  J. — In  my  opinion  the  discontinuance  of 
an  action  cannot  have  any  larger  effect  than  tiie  dis- 
missal with  costs  of  a  bill  under  the  old  practice.  It 
was  well  settied  that  after  the  dismissal  of  a  bill  with 
costs,  a  person  whose  name  had  been  used  as  a  plain- 
tiff without  authority  could  get  an  order  to  strike  out 
his  name,  and  that  the  solicitors  should  indemnify 
him  against  costs.  This  has  not  been  altered  in 
express  terms  by  ord.  26,  r.  1.  It  would  be  surprising 
if  such  an  application  as  this  could  be  evaded  by  the 
solicitors  putting  an  end  to  the  action  in  this  way. 
There  is  nothing  in  the  rules  altering  the  old  practice 
in  this  respect.,  (Reads!  section  21  of  the  Judicature 
Act,  1875,  and  R.  S.  C,  ord.  78,  r.  2.)  I  cannot 
find  any  provision  in  the  Acts  or  rules  as  to  what  is 
to  be  done  when  a  solicitor  uses  a  plaintiff's  name 
without  his  authority,  I  think,  therefore,  that  the  old 
practice  still  prevails. 

Solicitors,  Oover  &  Chiles ;  Wyatt  Dighy  &  Co, 


BOWBN  V.  PHn.T.TPS.  (a.) 

Executor — Injunction  restraininghankrupt  executor  from 
ading — Application  by  co-executor — No  receiver. 
Upon  the  application  of  one  eacecutorfor  an  injunction 
to  restrain  his  bar^erupt  and  defaulting  oo-eocecuicr  from 
ading,  the  court  has  jurisdidi/m  to  grant  the  injandion 
without  having  recourse  at  the  same  time  to  the  appoint' 
ment  of  a  receiver  of  tJie  testator's  estate. 

Motion  by  the  plaintiff,  William  Bowen,  one  of  the 
executors  of  the  will  of  Daniel  Roberts  (deceased]  to 
restrain  his  co-executor,  Daniel  Phillips,  the  defon- 
dant,  from  receiving,  dealing  with,  or  managing  the 
testator's  estate. 

The  testator  died  in  August,  1891,  having  by  lus 
will  bequeathed  a  life  interest  in  his  estate  to  bis  wife, 
who  was  still  alive. 

The  plaintiff  and  defendant  had  acted  as  executon 
of  the  will  down  to  the  present  time,  and  had  paid 
the  yearly  income  of  the  estate  to  the  widow.  The 
testator  had  not  appointed  trustees  of  his  wilL 

From  the  evidence  it  appeared  that  the  defaidaat 
had  misappropriated  monevs  belonging  to  the  estate, 
and  had  been  adjudicated  bankupt  in  July,  1896. 

Oreigt  for  the  motion. — ^I  do  not  ask  for  a  reoeiveT 
in  this  case ;  there  is  no  need  of  one,  for  the  plaintiff 
will  continue  to  administer  the  estate  as  executor.  I 
submit  that  your  lordship  has  power  to  grant  the  in- 
junction although  the  appointment  of  a  receiver  is 
not  asked  for.  I  refer  to  Williams  on  Executors,  9th 
ed.,  vol.  1.  p.  187-8,  and  to  the  oases  of  Utteraonv. 
Mair,  2  Yes.  jun.  95;  and  Oladdon  ▼.  Stoneman, 
1  Madd.  143,  there  cited. 

The  defendant  did  not  appear. 

Kbkewigh,  J. — ^I  am  of  opinion  that  I  have  ihe 
necessary  jurisdiction,  and  I  will  grant  the  injunction 
until  trial  or  further  order. 

Solicitors,  SchuUz  &  Son,  for  Lewis  Thomas,  Neath. 


Dec  10. 


Chan.  Div.    I 
Eekewich,  J.  j 

In  re  AlBET. 
AlKEY  v.  STAPLKTON.  (a.) 

Deed— Presumption  of  law— Deed  more  than  thirty  yem 
old— Marriage  settlement  purporting  to  eacercise  pom 
of  appointment — EooectUion  by  attorney  of  appoiniar- 
Mere  produdion  of  deed  insufficient  evidence — Invali 
eocercise. 

On  the  mere  produdion  of  a  deed  more  than  thir 
years  old  purporting  to  exercise  a  power  of  appmntma 
and  eocecuted  by  the  attorney  of  the  appoinior^  ike  /w 
sumption  of  law  that  a  deed  more  than  t?iirty  ymrs  < 
and  produced  from  an  unsuspected  rqiH>8itorjf  pirc\ 
itsAfdoes  not,  in  the  absence  of  other  evidence^  team 
the  court  in  coming  to  the  conclusion  th<U  the  atton 
iAf(U  properly  constituted  and  authorized  to  eacecuie  \ 
deed,  and,  consequently,  the  power  of  ctppointmeni  « 
not  be  deemed  to  have  been  validly  exerciied. 


qneataoii  av 


Adjourned  summons. 

On  the  hearing  of  this  summons  tk    ^ 

as  to  whether  or  not  a  power  of  appointment  p 
porting  to  have  been  exercised  by  a  manriac^  ^^ 

(a.)  Reported  by  R.  J.  A.  MoRRiaoir,  £^.,  Ba 
rister-at-Law. 
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HnraOovBT. 

In  bk  Aiket.— Makdkbs  v.  Mandbbs. 

High  Cottbt. 

ment  ezeoated  by  the  attorney  of  the  appointor  had 
ffl  &ct  been  yalidly  exerdsed. 

The  faote  were  as  follows :  George  Dennis  Walsh 
lod  hieirife,  Amelia  Saisfield  Walsh,  were  parties  to 
the  wttlemeat,  dated  the  19th  of  December,  1851, 
ind  msde  upon  the  marriage  of  their  daughter 
ijDaHs  WsUi  with  John  Moore  Cole  Airey,  and  by 
tiie  settlement  Mrs.  Walsh  purported  to  exercise  in 
favour  of  her  daughter  a  power  of  appointment  of 
whkih  ihe  was  the  donee.  At  the  date  of  the  settle- 
mBDt  Mr.  and  Mrs.  Walsh  were  resident  abroad.  The 
deed  wss  executed  by  their  attorney,  and  the  attesta- 
tim  clsose  duly  testified  to  such  execution  by  him. 
The  remaining  parties  to  the  deed  executed  it  in 


There  was  no  reference  in  the  body  of  the  settle- 
nent  to  the  i^pointment  of  the  attorney.  The  power 
of  ittoniey  was  not  produced,  and  no  evidence  was 
teukred  to  ^ow  that  the  attorney  was  properly 
eoDttttated  or  authorized  to  execute  the  deed. 

Id  the  events  which  had  happened,  if  the  appoint- 
ant  was  good,  Mrs.  Airey's  statutory  next  of  kin 
vera  entitl^  to  the  fund  in  question,  but  if  not,  her 
ioiband'g  executors  were  entitled  to  it. 

Bmhaw,  Q.C.,  and  Stokes,  for  the  trustee  of  the 
aamife  settlement. 

SpcMs,  for  one  of  the  next  of  kin. — ^The  settlement 
is  Bare  than  forty  years  old,  and  therefore  it  proves 
iteelf,  and  must  be  taken  to  have  been  properly  exe- 
cuted by  the  attorney  under  the  power  of  attorney. 
Ths  het  that  a  deed  proves  itself  must  establish  the 
deed  and  all  things  necessary  to  its  validity. 

P.  0.  Lawreuee^  0.(7.,  ani  George  Henderson;  Beau- 
ml;  and  Musgrave,  for  other  next  of  kin,  adopted 
te  same  argument. 

WsmngUm,  Q.O.y  and  Howard  Wright,  for  the 
tteooUvs  of  the  husband. 

EsowiOHy  J. — ^It  has  been  argued  that,  as  the  rule 

<i  law  is  in  favour  of  deeds  which  have  been  executed 

mate  than  thirty  years,  I  ought  to  consider  that  this 

Mvas  a  proper  execution  by  Mrs.  Walsh  of  her 

pver  of  Mipointment.    The  rule  is  clearly  stated  in 

aoom't    ligBl    Maxims    (6th   ed.,    p.  898),  under 

tte  heading  '*  Omnia  praeswnuntur  rite  ei  eolemniter 

*K  oefo,*'   in  the  following  manner :      "  Upon  the 

■ne  principle  proceeds  the  rule  that  deeds,  wuls,  and 

iCher  attested  docaments  which  are  more  than  thirty 

ItHi  old,  and  are  produced  from  an  unsuspected 

■^entoiy,  prove  themselves."    Now,  in  the  present 

•MB  I  have  before  me  a  deed  which  purports  to  have 

pea  executed  by  the  peurties  thereto  (except  Mr.  and 

PL  Walsh]  in  person ;  I  must  accordingly  conclude 

>t  those  parties  did  in  fact  properly  execute  the 

at  that  tame— ^'.«.,   on  the  date  of  the  deed. 

i  aeUlegoient  also  purports  to  have  been  executed 

the  attorney  of  Mr.  and  Mrs.  Walsh,  as  appears 

B  the  attestation  clause.    I  do  not,  however,  find 

^  nle  of  preaanaption.  which  countenances  me  in 

Mg  to  the  oooolusion  that  the  attorney  of  these 

tiee  was  properly  constituted  ad  hoc,  and,  bearing 

kiad  the  rule  agrainst  delegation  of  discretionary 

iki,  I  do  not  think  that  in  the  drcumstances  I 

iU  be  justified  in  concluding  that  the  attorney 

B  aBfthorixed  to  execute  this  deed.     I  am  therefore 

flnaoD  that  the  power  of  appointment  was  not 

■kjezerciaed. 

ididtori,  Crawley  *  Arnold,  A  Co, ;  Field,  Roscoe,  & 
Oferge  Coate;   Wild,  Berger,  &  Moore;  Freehfields 


a  B.  Div.  I  J       „. 

(Wright  and  Bruce,  JJ.)  \  "^^^  ^^• 

MAin)BBS  V.  Maimers,  (a.) 

Justices — Married    woman Summary    Jurisdiction 

(Married  Women)  Act,  1896  (58  &  59  Vict.  c.  39)— 
Order  of  justices  under  section  5 — Mode  of  appeal — 
Section  11. 

The  only  mode  of  appeal  from  the  decision  of  a  court 
of  summary  jurisdiction  on  an  application  made  for  an 
order  u/nder  the  Summary  Jurisdiction  {Married 
Women)  Act,  1895,  is,  under  section  II  of  thai  Act, 
to  the  ProbcUe,  Divorce,  and  Admiralty  Division.  A 
court  of  summary  jurisdiction  has  no  power  in  such  a 
case  to  state  a  case  for  the  opinion  of  the  Queen*s  Bench 
Divisional  Court. 

This  was  an  appeal  by  way  of  a  case  stated  to  the 
Queen's  Bench  Division  by  the  justices  for  the 
borough  of  Ix)uth  under  the  Summary  Jurisdiction 
Act,  1879. 

At  a  court  of  summary  jurisdiction  sitting  in  the 
said  borough  on  the  5th  of  November,  1896,  an 
application  of  Jane  Manders,  wife  of  Matthew  Man- 
ders,  for  an  order  under  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  was  heud  and  deter- 
mined. 

The  justices  made  an  order  that  the  said  Jane 
Manders  be  no  longer  bound  to  cohabit  with  the 
said  Matthew  Manders,  and  providing  for  a  weekly 
payment  for  maintenance  and  costs.  The  justices 
at  the  request  of  the  husband  stated  a  case  for  the 
opinion  of  the  Queen's  Bench  Division. 

The  facts  of  the  case  are  immaterial  to  the  present 
decision. 

Section  11  of  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895  r58  &  59  Vict,  c  39),  provides  as 
follows :  **  Save  as  nereinbefore  provided,  an  appeal 
shall  lie  from  any  order  by  a  court  of  summary 
jurisdiction  under  this  Act  to  the  Probate,  Divorce, 
and  Admiralty  Division  of  the  High  Court  of 
Justice    .    .    ." 

M.  Shearman,  for  the  respondent,  raised  a  prelimin- 
ary objection.  No  appeal  lies  in  this  case  to  a 
Diviedonal  dourt  of  the  Queen's  Bench.  An  appeal 
wiU  only  lie  to  the  Probate,  Divorce,tand  Admiralty 
Division.    This  is  expressly  provided  in  section  11. 

T.  HoUis  Walker,  for  the  appellant.— This  case  was 
stated  under  the  Summary  Jurisdiction  Act,  1879, 
section  33  of  which  gives  **  any  person  aggrieved  who 
desires  to  question  a  conviction,  order,  determination, 
or  other  proceeding  of  a  court  of  summary  j  urisdiction ' ' 
the  right  to  have  a  special  case  stated.  The  ri^ht 
there  given  is  not  taken  away  by  the  Act  of  1895,  but 
only  a  further  mode  of  appeal  provided  for.  The 
two  concurrent  remedies  are  not  inconsistent :  Hether' 
ington  v.  Hetherington,  36  W.  B.  12,  51  J.  P.  294. 
See  also  the  case  of  Power  v.  Wigmore,  L.  B.  7  C.  P. 
386,  where  Willes,  J.,  at  p.  391,  savs :  **  The  fact  of 
parties  having  a  right  of  appeal  under  section  106  of 
the  Building  Act  (18  &  19  Vict.  c.  122)  and  the  fact 
of  the  magistrate  having  jurisdiction  to  allow  an 
appeal,  if  he  thinks  proper,  under  20  &  21  Vict  c.  43, 
are  by  no  means  inconsistent ;  the  two  powers  may 
well  co-exist." 

Wright,  J. — I  think  it  is  extremely  difficult  to  say 
what  the  proper  construction  of  the  Summary  Jurisdic- 
tion (Married  Women)  Act,  1895,  as  regards  an  appeal 
is,  but  I  think  the  common,  sense  point  of  view  is  that 
the  Legidature  intended  that  the  only  mode  of  appeal 
should  be  to  the  Probate,  Divorce,  and  Admiralty 

(a.)  Reported  by  E.  G.  Stillwkll,  Esq.,  Barristor- 
at-Law. 
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High  Court. 


Division,  as  the  judges  cf  that  division  have  the 
greater  experienoe  in  matrimonial  oases.  However, 
this  Act  creates  a  new  jurisdiction,  and  where  that  is 
the  case  there  is  no  appeal  from  the  tribunal  on  which 
such  new  jurisdiction  is  conferred  unless  the  Act  ex- 
pressly so  states,  or  unless  such  right  of  appeal  is 
given  by  some  subsequent  Act.  The  Act  we  are  deal- 
ing with  expressly  gives,  by  section  11,  a  right  of 
appeal  to  the  Probate,  Divorce,  and  Admiralty  Divi- 
sion, and  I  should  say  that  the  reasonable  construc- 
tiou  is  that  no  rip^ht  of  appeal  to  any  other  court  was 
intended  to  be  given.  It  is  contended,  however,  that 
the  mere  mention  of  and  reference  in  several  sections 
to  the  Summary  Jurisdiction  Acts  imports  and  im- 
plies in  this  Act  the  right  given  in  the  Summary 
Jurisdiction  Acts  to  have  a  case  stated  for  the  opinion 
of  this  division  of  the  High  Court.  I  cannot  think 
that  is  so.  If  that  were  so  it  would  give  a  right  of 
appeal  to  quarter  sessions.  I  do  not  think  that  would 
bie  right,  except  in  the  case  of  a  conviction  for  assault. 

The  references  to  the  Summary  Jurisdiction  Acts 
are  carefully  limited  as  in  sections  1,  4,  7,  and  8,  the 
last  of  which  enacts  that  all  applications  under  the  Act 
shall  be  made  in  accordance  with  the  Summary  Juris- 
diction Acts,  which,  if  there  were  no  further  pro- 
vision, might  imply  tiiat  there  is  power  to  state  a  case 
for  the  opinion  of  this  division.  Section  10  contains 
a  very  peculiar  enactment — ^namely,  that  the  court 
may  refuse  to  make  an  order  in  cases  which  would  be 
more  conveniently  dealt  with  by  the  High  Court,  and 
t^at  in  such  case  no  appeal  shall  lie  from  the  decision 
of  tiie  Court  of  Summary  Jurisdiction.  Section  11, 
however,  contains  the  specific  provision  that  '*  save  as 
hereinbefore  provided,  an  appeal  shall  lie  from  any 
order  or  the  refusal  of  any  order  by  a  court  of  sum- 
mary jurisdiction  under  this  Act,  to  the  Probate, 
Divorce,  and  Admiralty  Division  of  the  High  Court  of 
Justice." 

I  am  of  opinion  that  the  right  construction  of  that 
section  is  that  there  is  no  other  right  of  appeal. 
However,  it  is  quite  possible  that  there  may  be  two 
co-existing  modes  of  appeal  from  this  court  of  sum- 
mary jurisdiction,  and  therefore  we  shall  give  leave  to 
appeal. 

Bruce,  J. — I  am  of  the  same  opinion.  I  think  the 
reasonable  construction  of  section  11  is  that  only  one 
mode  of  appeal  was  intended,  and  that  to  the  Probate, 
Divorce,  and  Admiralty  Division. 

Appeal  dismissed^  with  leave  to  appeal. 

Solicitor  for  the  appellant,  E.  O,  Elwes^  for  Haddon 
<fe  Owen,  Louth. 

Solicitor  for  the  respondent,  E.  II.  Wyles,  for  John 
Barker,  Grimsby. 


Jan.  18. 


Q.  B.  Div.  ) 

(Wright  and  Bruce,  JJ.)  j 

MouNTiFiEU)  V.  Ward,  (a.) 

Licensing  law — Sale  during  prohibited  hours — Bon& 
fide  traveller  —  Consumption  off  the  premiaes  — 
Licensing  Act,  1874  (37  &  38  Vict.  c.  49),  m.  9,  10. 

The  provisions  of  section  10  of  the  Licensing  Act, 
1874,  as  to  the  sale  of  intoxicating  liquor  to  a  bonA  fide 
traveller  during  prohibited  hours  do  not  exempt  a 
licensed  victualler  from  being  convicted  under  section  9 
for  selling  intoxicating  liquor  during  prohibited  hours  if 
the  saJe  was  for  consumption  off  the  premises  ;  and  it  is 
•no  d/efenct  in  such  a  case  that   the  defendant  truly 

{a.)  Reported  by  P.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 


believed  that  the  person  supplied  with  liquor  was  a  boni 
fide  traveller. 

Special  case  stated  by  justices  for  Middlesex. 

An.  information  was  preferred  against  the  respon- 
dent charging  him  that  he  did,  on  the  19th  of  July, 
1896,  sell  beiar  at  the  Duke's  Head  public-hoiue 
during  the  time  at  which  premises  for  the  Bsle  of 
intoxicating  liquors  are  directed  to  be  closed,  contrary 
to  section  9  of  the  Licensing  Act,  1874. 

The  respondent  was,  on  Sunday,  the  19th  of  July, 
1896,  the  landlord  of  the  Duke's  Head,  holding 
under  a  protection  order.  The  house  was  licensed 
for  the  sale  of  intoxicating  liquors  for  consamption 
on  or  off  the  premises.  On  the  day  in  qnestion, 
shortly  before  11  a.m.,  two  men  came  to  the  honse, 
carrying  two  empty  bottles.  They  spoke  to  the 
respondent,  who  was  standing  in  the  doorway,  and 
were  admitted  into  the  house.  They  were,  during 
prohibited  hours,  served  with  a  pint  of  beer  each, 
which  they  drank,  and  the  bottles  were  filled  with 
beer.  The  men  paid  for  the  beer  and  carried  away 
the  bottles  to  a  public  park  in  the  neighbourhood, 
and,  in  company  with  other  men  there  assembled, 
consumed  the  beer. 

The  justices  found  as  a  fact  that  the  respondent 
truly  believed  that  the  men  were  bond  fide  travellers, 
and  that  he  took  all  reasonable  precautious  to  ascer- 
tain whether  or  not  they  were  such  travellers.  The 
justices  also  found  as  a  fact  that  the  beer  in  the 
bottles  was  sold  for  the  purpose  of  being  consumed 
off  the  premises. 

The  justices  dismissed  the  information. 

The  question  for  the  opinion  of  the  court  was 
whether  they  were  right  in  so  doing. 

The  Licensing  Act,  1874,  s.  9,  enacts  that :  ''  Any 
person  who,  during  the  time  at  which  premises  for 
the  sale  of  intoxicating  liquors  are  directed  to  be 
closed  b^  or  in  pursuance  of  this  Act,  sells  or  exposes 
for  sale  m  such  premises  any  intoxicatiug^  liquor,  or 
opens  or  keeps  open  such  premises  for  the  sale  of 
intoxicating  liquors,  or  allows  any  intoxicating 
liquors,  although  purchased  before  the  houn  of 
closing,  to  be  consumed  in  such  premises,  Bhall  .  .  • 
be  liable  to  a  penalty    .     .     ." 

Section  10  (1) :  **  Nothing  in  this  Act  or  in  th< 
principal  Act  contained  shall  preclude  a  peraoi 
licensed  to  sell  any  intoxicating  liquor  to  be  cod< 
sumed  on  the  premises  from  selling  aach  liquor  a 
any  time  to  bond  fide  travellers    .     .     .'* 

(3)  "If  in  the  course  of  any  proceedings  whid 
may  be  taken  against  any  licensed  person  for  infring 
ing  the  provisions  of  this  Act  or  the  principal  At 
relating  to  closing,  such  person  (in  this  section  refem 
to  as  the  defendant)  fails  to  prove  that  the  person  1 
whom  the  intoxicating  liquor  was  sold  (in  this  seetM 
referred  to  as  the  purchaser)  is  a  bond  fide  travelk 
but  the  justices  are  satisfied  that  the  defendant  tni 
believed  that  the  purchaser  was  a  bond  fide  travellj 
and  further,  that  the  defendant  took  all  rftstfwwiJ^ 
precautions  to  ascertain  whether  or  not  the  purcfaai 
was  such  a  traveller,  the  justices  shall  dismiss^ 
case  as  against  the  defendant    ..."  ^ 

Danckwerts,  for  the  appellant. — The  provisiooi 
section  10  of  the  Licensing  Act,  1874«  by  wl 
liquor  may  be  sold  to  bond  fidje  travellers  dnring  ] 
hibited  hours  only  apply  where  the  honA 
traveller  consumes  the  drink  on  the  premiaoB. 
words  '*  such  liquor  "  in  the  first  para^^aph  of  se4 
10  refer  to  the  previous  words  *'  intonoatin^if  1m 
to  be  consumed  on  the  premises."  It  'will  he 
tended  that  the  respondent  was  rightly  aoqi^ 
because  he  truly  beheved  that  the  pnrdhaseia  ^ 
bond  fide  travellers;  but  in  this  case  there  wn 
unlawful  selling  quite  apart  from   tlie  queetia 
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ifae  rapondent's  belief  in   the   Uma  fides   of   the 

I         nen  lerved.    If  the  respondent  is  protected  by  the 

third  paragraph    of    section     10,    the    result    will 

be  mt  if  there  is  a  sale  to  a  person  who  is  a  hond 

I        fide  traveller  vfor    consumption   off   the   premises, 

then   the    defendant    can    be   convicted,    whereas 

I        if,  in  the  same  droomstanoes,  the  purchaser  is  not  in 

I        fad  ft  lend  fide  traveller,  but  the  defendant  truly 

beHeres  him  to  be  so,  then  the  defendant  would 

MCftpe  conviction.    It  cannot  have   been  intended 

tfast  a  publican  who  sells  to  a  person  who  is  not  a 

ioii^>S(M  traveller  shaU  be  in  a  better  position  than 

when  he  sells  to  a  person  who  is  a  hond  fide  travdler. 

Otorge  BUicU,  for  the  respondent. — ^The  decision  of 
the  justices  was  right.  There  is  nothing  in  section 
10  io  show  that  the  exemption  in  favour  of  a  sale  to 
lond  fide  travellers  is  to  be  limited  in  the  manner 
nggested.  The  words  '*  such  liquor  "  mean  intoxi- 
cating liquor,  and  the  words  *'  to  be  consumed  on 
the  premispfl  '*  are  not  intended  to  be  directory  as  to 
vbere  the  liquor  must  be  consumed,  but  are  merely 
descriptive  of  the  licensed  premises  to  which  the 
proviso  is  confined.  DoTnes  v.  Bond,  65  J.  P.  603,  is 
ffi  the  mpondent's  favour.  In  that  case  a  man  had 
been  performing  at  a  concert  at  a  publican's  house. 
After  dceinff  time,  and  before  leaving,  he  purchased 
a  bottle  of  whiskey  for   consumption  during    the 

Cey  home.    The  court  held  that  no  offenoe  had 
conunitted.    [Wright,  J.— The  point  was  not 
tdnn  there  that  even  a  hond  fide  traveller  cannot 
I      purchase  liquor  for  consumption  off  the  premises.] 
i      llie  point  must  have  been  present  to  the  minds  of  the 
jndges.    A.  L.  Smith,  KJ.,  said :  *<  I  think  Colwill 
I      ms  a  traveller  all  the  time  until  he  returned  home, 
jnd  therefore  there  was  no  evidence  of  any  offence 
in  the  appellant  seUiug  the  liquor  to  Colwill."    As  to 
the  leoond  point,  the  words  **  in  the  course  of  any 
proceedin£^^'  in  the  third  paragraph  of  section  10 
eo?er  this  case,  and  therefore  the  respondent  is  pro- 
tected bjr  the  finding  of  the  justices  that  the  respon- 
dent tnuy  believed  tiie  men  to  be  hond  fide  travellers. 

Anidti0er<8,  in  reply. — The  proviso  in  section  10  as 
to  honest  belief  on  uie  part  of  the  defendant  was 
intwdnced  into  the  Act  of  1874  because  of  the  ded- 
oon  in  BoberU  v.  Humphreys,  21  W.  B.  885,  L.  B.  8 
Q.  B.  483,  that  the  onus  of  showing  that  the  person 
i^iplied  with  drink  was  a  hond  fide  traveller  lay  on 
ftsdsfaidaat.  The  honest  belief  of  the  defendant 
is  no  def eooe  in  the  circumstances  of  this  case. 

Wbioht,  J. — On  the  main  question  of  the  con- 
of  section  10 — ^that  is  to  say,  whether  it 
to  ihe  sale  of  liquor  to  be  consumed  off  the 
I  am  clearly  of  opinion  that  the  appel- 
's  oontention  must  prevail.  If  it  were  permissible 
t»  sell  Hqnor  to  hond  fide  travellers  for  consumption 
iff  the  pranises,  it  would  be  impossible  for  anyone 
t»  see  uiat  the  liquor  was  consumed  by  hond  fide 
bntSkn  only.  I  think  that  the  words  ''such 
refer  to  the  previous  words,  ''liquor  to  be 
1  OD  the  premises."  It  was  argued  that 
ftey  referred  only  to  '-'intoxicating  liquor."  I 
4>  not  think  so;  and  it  is  important  to  observe 
ftsi  the  'words  "such  liquor"  do  not  occur 
k  soy  other  place  in  the  Act.  I  think,  therefore, 
ftat  Uie  respondent  ouffht  to  have  been  convicted, 
he  is  protected  py  the  third  paragraph  of 
10.  lliat  paragraph,  no  doubt,  does  at  first 
i%bt  look  as  if  it  was  intended  to  protect  a  defendant 
all  circomstances ;  but  notwithstanding  the 
of  the  language  used,  I  do  not  think  that 
hare  been  the  intention.  In  my  opinion 
ftat  pni  of  the  section  does  not  apply  to  a  case  such 
m  tins,  where  the  defendant  cannot  show  that  the 


sale  to  the  traveller  was  (apart  from  the  question 
whether  the  customer  was  a  hond  fide  traveller)  a  sale 
permissible  under  the  Act. 

I  think  that  the  respondent  ought  to  have  been 
convicted,  and  the  case  must  be  remitted  to  the 
justices. 

Bbuoe,  J. — ^I  am  of  the  same  opinion.  It  was 
never  intended  that  a  hond  fide  teaveller  should 
resort  to  licensed  premises  during  prohibited  hours 
for  the  purpose  of  laying  in  a  store  of  liquor  to  be 
consumed  at  some  future  time.  There  is  some  diffi- 
culty in  construing  the  words  of  section  10,  but  I 
think  those  words  must  receive  a  limited  construc- 
tion. Any  other  construction  would  result  in  giving 
greater  privileges  in  the  case  of  persons  who  were 
not  hond  fide  travellers  than  where  they  were  such 
travellers.  That  can  never  have  been  the  intention  of 
the  Legislature. 

Appeal  allowed.    Case  remitted  to  justices  io  convict. 

Bohcitors  for  the  appellant,  Wontner  A  Sons, 

Solicitor  for  the  respondent,  A,  M,  Forhes, 


(ECouct  Of  aip9^aL 

From  Q.  B.  Div.  \ 

(liord  E8her,M.B.,  and  Lopes  (      j       „„.  «,    „« 
and  Ohitty,  L.JJ.),  (     ^"^^  ^^*  ^^^'  22. 

and  Q.  B.  Div.  / 

Lakond  V,  BiOHABD  Ain>  The  Gobdon  Hotels 
(Limited),  (a.) 

Innkeeper — Duty  io  provide  accommodation — Traveller 
— Right  to  remain  in  inn, 

A  common  innkeeper  is  tmder  no  legal  ohligaiion  to 
receive  into  his  inn  a  person  who  is  not  a  traveller,  or  to 
permit  to  remain  in  his  inn,  after  reasonahle  notice  to 
quit,  a  person  who,  though  he  came  to  the  inn  as  a 
traveller,  htu  ceased  to  he  a  traveller. 

Appeal  of  the  plaintiff  from  the  Brighton  County 
Court. 

The  action  was  brought  against  the  manager  and 
proprietors  of  the  H6tel  M^tropole,  at  Brighton, 
to  recover  damages  for  the  illegal  expulsion  of  ^e 
plaintiff  from  the  hotel.  The  plaintiff,  who  was  a 
young  lady  of  position  and  good  character,  went 
to  the  hotel  in  November,  1895,  and  remained 
there  continuously  until  the  Slst  of  August,  1896,  on 
which  day  the  defendants  refused  to  re-admit  her  on 
her  return  from  a  walk.  It  was  admitted  by  the 
defendants  that  there  was  sufficient  accommooation 
for  the  plaintiff  in  the  hotel  on  the  dav  in  question, 
and  that  she  had  always  paid  her  bul  during  her 
stay. 

The  county  court  judge  found  as  a  fact  that  there 
was  nothing  in  the  conduct  of  the  plaintiff  to  justify 
the  defendants  in  refusing  to  supply  her  with  accommo« 
dation  in  the  hotel,  but  he  held  that  she  had  long 
ceased  to  be  a  traveller  or  wayfarer,  and  that  the 
defendants  were  under  no  legal  obligation  to  permit 
her  to  remain  in  the  hotel  after  reasonable  notice  to 
^uit,  which  he  found  as  a  fact  had  been  given.  The 
judge  gave  judgment  for  the  defendants. 

The  plaintiff  appealed. 

Carson,     Q.C.    [P,    Bose-Innes    with    him).— The 

(o.)  Beported  by  P.  O.  BoBnrsoN  and  W.  P.  Barrt, 
Esqs.,  Barristers-at-Law. 
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ooanty  oonrt  judge  was  wrong  in  holding  that  the 
common  law  obligation  of  an  innkeeper  to  afford 
accommodation  onty  exists  in  the  ease  of  persons  who 
are  *'  travellers  or  wayfarers/'  When  onoe  a  person 
has  been  received  into  an  inn  as  a  guest,  he  is  entitled 
to  remain  as  long  as  he  likes,  provided  he  behaves 
properly.  If  the  defendants'  contention  is  right,  then 
at  some  period  the  innkeeper  must  lose  his  common 
law  privue^,  sudh  as  Hen,  which  are  correlative  to 
the  obligation  to  provide  accommodation  for  guests. 
But,  in  Allen  v.  Smith,  10  W.  B.  646, 12  0.  B.  N.  S.  638, 
it  was  held  that  an  innkeeper  had  a  lien  upon  the  goods 
of  a  guest  who  was  not  a  traveller.  In  Qordon  v. 
8iVber,  39  W.  B.  Ill,  25  Q.  B.  D.  491,  Lopes,  L.J.,  said : 
**  By  the  common  law  of  England  every  person  who 
keeps  a  common  inn  is  under  an  obligation  to  receive 
ana  afford  proper  entertainment  to  everyone  who 
offers  himseS  as  a  guest,  if  there  be  sufficient  room 
for  him  in  the  inn,  and  no  good  reason  for  refusing 
him."  In  Bacon's  Abridgement,  Tit.  Inns  and  Inn- 
keepers, 0.  5,  it  is  stated  mat "  if  A.  comes  with  goods 
to  an  inn  in  London  and  stays  there  for  a  week, 
month,  or  longer,  and  is  there  robbed  of  them,  he 
shaU  have  an  action  against  his  host ;  though,  per- 
haps, being  at  the  end  of  his  journey,  he  cannot  then 
be  said  to  be  trameum,  accordmg  to  the  writ  in  the 
register."  That  clearly  shows  that  the  innkeeper  is 
stul  liable  for  stolen  goods,  although  the  guest  has 
ceased  to  be  iranseimB,  There  is  no  case  in  which  an 
innkeeper  has  asserted  a  right  to  turn  out  a  guest 
without  excuse,  or  in  which  the  position  of  guest  has 
become  that  of  boarder  witiiout  a  roecial  contract. 

He  also  referred  to  TurriU  v.  Urawley,  13  Q.  B. 
197 ;  Medatuar  v.  Grand  Hotel  Co.,  [1891]  2  a  B. 
11,  39  W.  B.  Diff.  94.  [Wbight,  J.,  referred  to  Beg. 
V.  Biftner,  26  W.  B.  415,  2  a  B.  D.  136.] 

AaquUh,  Q.C.  {8,  H.  Day  with  him}.^This  is  an  en- 
tirely novel  claim,  for  which  there  is  no  foundation  in 
any  decided  case  or  in  any  dictum  in  the  cases.  The 
poUoy  of  the  common  law  was  tiiat  a  traveller,  making 
ids  way  from  one  plaoe  to  another  and  finding  an  inn- 
keeper holding  out  an  offer  of  refreshment  and 
accommodation,  was  entitied  to  keep  the  innkeeper  to 
his  offer;  but  the  authorities  show,  oeyond  all  doubt, 
that  the  innkeeper  was  only  bound  to  provide  accom- 
modation for  persons  who  were  actually  travellers. 
In  Bacon's  Abridgement,  Tit.  Inns  and  Innkeepers, 
c.  1,  the  duty  of  an  innkeeper  is  said  to  extend 
chiefly  ''to  the  entertaining  and  harbourmg  of 
travellers."  In  Bex  v.  Lwillin,  12  Mod.  445,  an  indict- 
ment against  an  innkeeper  for  refusing  to  receive  a 
sick  person  was  quashed  for  not  sayme  he  was  a 
traveller.  Again,  in  Holder  v.  8ouXby,  8  0.  B.  N.  8. 
254,  at  p.  264,  Erie,  C  J.,  quoting  Calf/e*9  caee,  8  Co. 
Bep.  32, 1  Sm.  L.  C,  10th  ed.,  p.  115,  says  that  the 
liability  for  the  si^e  keeping  of  we  property  of  a  guest 
is  restricted  entirely  to  the  case  of  an  mnkeeper  keep- 
ing a  common  inn,  and  the  wayfaring  traveller  using 
the  inn  as  a  wayfarer. 

Wbioht,  J. — ^Ihis  case  is  quite  free  from  doubt. 
The  report  of  the  case  of  Bex  v.  Ludlin,  which  was 
a  decision  by  Lord  Holt,  is  in  these  words:  **The 
defendant  was  master  of  the  Bell  Inn,  in  Bristol.  He 
was  indicted  for  not  receiving  one  taken  ill  with  the 
small-pox,  and  it  was  quashed  for  not  saying  he  was 
a  traveler."  That  case  was  cited  in  Beg,  v.  Bymer, 
which  was  a  case  of  an  indictment  against  an  inn- 
keeper for  refusing  to  supply  refreshment.  Eelly, 
O.B.,  there  said :  "  The  second  question  is  whether  the 
prosecutor  is  a  traveller.  I  needhardly  cite  authorities 
to  show  that  it  is  essential  to  such  a  prosecution  that 
the  prosecutor  should  be  a  traveller,  u  any  be  wanted  < 
the  case  of  Bex  v.  Luellin,  in  which  an  indictment 
was  held  bad  for  want  of  an  allegation  to  that  effect, 


is. an  express  authority  upon  the  point."  In  the 
same  case  Denman,  J.,  said:  "The  principles  kid 
down  in  Burgess  v.  Clemwts,  4  M.  &  8.  306,  show  that 
the  obieot  of  the  law  upon  the  subject  of  an  inn* 
keepers  liability  is  merely  to  secure  that  travellen 
shaU  not,  while  upon  their  journeys,  be  deprived  of 
necessary  food  and  lodging."  That  is  obviously  the 
principle  upon  which  the  hm  depends ;  but  the  obli- 
gation on  the  innkeeper  to  receive  and  keep  the  gaeet 
only  continues  so  long  as  the  guest  is  a  traveller.  The 
alternative  position  is  that  uie  innkeeper  is  under 
liability  to  keep  the  guest  in  his  house  for  life.  No 
doubt,  so  long  as  the  guest  does  remain  in  the  iim, 
although  he  may  cease  to  be  a  traveller,  neverthelen 
the  incident  of  the  innkeeper's  lien  still  exists.  Bat 
the  duty  to  take  a  person  into  an  inn  only  exists  in 
case  of  persons  who  are  traveUers. 

BBT70B,  J. — ^I  am  of  the  same  opinion.  The  authori- 
ties clearly  show  that  the  obligation  only  attaches 
when  the  person  demanding  to  be  received  into  an  iDu 
is  a  traveller.  In  BuUen  and  Leake's  Precedents  of 
Pleading  (3rd  ed.)  the  form  of  a  count  in  an  action 
against  an  innkeeper  for  refusing  to  lodge  the  plain- 
tm  is  as  follows  :  "  That  the  defendant  was  an  inn- 
keeper and  kept  a  common  inn  for  the  aocommodation 
of  tiravellers,  and  the  plaintiff  then  being  a  traveller 
.  .  .  yet  the  defendant  did  not  nor  would  receive 
and  lodge  the  plaintiff  as  a  guest  in  the  said  inn, 
&c."  Beliance  was  placed  in  the  argument  for  the 
plaintiff,  on  a  dictum  of  Lopes,  L.J.,  in  Gordon  v. 
SUher.  That  dictum,  however,  ¥ras  not  necessary  to 
the  case  then  under  consideration,  and  I  do  not  think 
that  Lopes,  Ii.J.,  intended  to  lay  down  that  the  law 
is  in  accordance  with  the  view  as  contended  for  by  the 
plaintLff. 

The  plaintiff  appealed* 

Oarson  Q.C,  and  P.  Bose-Innes,  for  the  plaintiff, 

Asguith,  Q.C.f  and  8.  H,  Day,  for  the  defendants. 

Lord  EsHEB,  M.B. — ^In  this  case  the  plaintiff,  a 
young   lady,    arrived   at  the   defendant's   hotel  at 
Brighton,  and  it  is  dear  that  she  went  tiiere  for  the 
purpose  of   making  a   considerable   stay,  and  not 
memv  in  the  course  of  travelling.    She  was  reoeiTed 
into  the  hotel  and  provided  with  accommodation,  and 
stayed  there  about  ten  months.    The  hotel  proprietors 
then  gave  her  notioe  to  quit,  but  she  ref  usmL  to  leave, 
saying  that  she  would  stay  there  until  the  hotel  was 
burnt  down— that  is,  as  long  as  she  chose.      The 
defendants  then,  taking  the  opportunity  of  her  going 
out  for  a  walk,  refused  to  receive  her  back  again  and 
gave  her  her  lugga^    She  then  brought  this  action. 
The  action  was  tried  before  a  county  court  judge 
witiiout  a  jury,  and  he  came  to  the  conduaion  that 
the  hotel  wasanhotd  whidi  carried  on  its  buBinesB 
according  to  the  custom  of  England— that  is,  that  it 
held  itseu  out  as  willing  to  receive  any  traveller  who 
came.      He  also  came  to  the  oonofusion  tku^  the 
plaintiff  was  recdved  into  the  hotd  as  a  travc^r,  bat 
that  she  had  stayed  so  long  at  the  hotd  that  she  had 
ceased  to  be  a  traveller,  and  that  the  defendants  wese 
entitied  to  give  her  reasonable  notioe  to  quit.     Now, 
the  findings  of  the  oounty  court  judge,  m  so   far  as 
th^  are  findings  upon  questions  of  foot,  cannot  be 
reviewed  upon  appeal    His  first  finding  is  that  the 
defendants'  hotd  hdd  itsdf  out  to  the  public  as  one 
which  would  take  in  any  traveller.    That  seems  to  me 
to  be  a  question  of  fact  to  be  dedded  upon  a  considera- 
tion of  we  nature  of  the  hotel,  and  the  intention  with 
whidi  it  carries  on  its  business.     The  county  oomt 
judge  has  found  in  this  case  that  this  hotd  is  such  as 
I  have  described,  but  it  does  not  follow  from  *^m^ 
finding  that  other  great  hotds,  like  those  we  see  in 
London,  are  hotds  whidi  hold  themsdves  out  as 
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rady  and  willinff  to  reoeive  any  traveller,  and  I 
cumofe  help  thinJong  that  it  will  be  open  to  the 
ooorti  in  any  fntore  case  to  hold  that  sudh  great 
IMb  do  not  80  hold  themaelyee  out ;  bat  in  this  case 
we  must  take  it  that  this  hotel  did  so  hold  itself  out. 
Thm  oomes  the  next  oaestion,  Did  the  plaintiff  go 
tiura  as  a  trayeller  P  That,  I  also  think,  mnst  be  a 
onaiiion  of  fact  in  eaoh  case.  We  most  take  it  that 
ue  did  go  there  as  a  traveller.  The  point  was  not 
Ukm  at  the  trial  that  she  made  a  contract  with  the 
defeodants  as  to  her  stay  there,  bat  the  action  was 
tried  upon  the  footing  that  she  arrived  at  the  hotel  as 
a  inydler,  the  hotel  holding  itself  oat  as  willing  to 
reoovo  travellers.  Then  oomes  this  qaestion,  is  it 
tne  as  a  matter  of  law  that  a  i>erson  who  goes  to  an 
hM  as  a  traveller  remains  there  a  traveller  for  ever  P 
li  that  were  the  law,  it  woold  be  contrary  to  the 
traih.  A  person  who  goes  to  an  hotel  for  the 
purpose  of  staying  there  and  not  intending  to  oontinae 
mi  tnvek  would  not  be  called  in  ordinary  language 
a  traveller.  I  will  be  no  party  to  making  the  law 
lay  that  which  is  contrary  to  the  fact.  Here,  again, 
it  leems  to  me  to  be  a  question  of  fact  whether  a 
psnon  has  oeased  to  be  a  traveller.  Mere  length  of 
itay  is  not  oonolnsive.  A  person  may  go  to  an  inn 
vcgm.  a  joumejri  and  may  become  ill,  and  his  zemain- 
JD^  there  during  his  illness,  however  long,  will  not 
prarent  him  bemg  a  traveller,  as  he  intends  all  the 
time  to  continue  his  travels.  But  length  of  stay  is 
one  (d  the  circumstances  to  be  taken  into  considera- 
tion. If  a  person  stays  at  an  hotel  for  a  time  wholly 
inoansiBteDt  with  his  being  a  traveller,  the  judge  may 
act  upon  that.  In  the  present  case  the  plaintiff  said 
thatahe  was  going  to  stay  until  the  hotel  was  burnt 
down.  She  meant  by  that  that  she  intended  to  stay 
u  long  as  she  dliose.  Therefore  it  seems  to  me  that 
ftsre  was  evidence  upon  which  the  county  court 
pdge  oonld  properly  find  that  the  plaintiff  had 
Mssed  to  be  a  traveller.  If  that  is,  as  I  think  it  is,  a 
a  question  of  fact,  no  appeal  lies.  But  I  desire  to  say 
ftat,  in  mv  opinion,  the  evidence  proved  clearly  that 
the  jplaintiff  had  ceased  to  be  a  traveller.  She  had 
as  mtentioii  of  continuing  her  travels.  Therefore 
^oostom  of  England  did  not  apply,  and  the  rela- 
tionahip  founded  upon  that  custom  haa  oeased. 

It  was  oontended,  as  an  objection  to  this  view, 
that  if  that  were  so,  the  rights  of  the  defendants 
is  to  haa  had  also  come  to  an  end.  For  my  part  I 
Aoold  say  that  the  rights  of  the  innkeeper  as  against 
fte  plaiirtifF  had  also  oeased  quite  as  much  as  the 
ntfbtta  of  the  plaintiff  against  the  innkeeper. 

Then,  as  reoards  the  suggested  implied  contract — 
asnely,  that  ue  defendants  had  contracted  to  keep 
the  plaintiff  as  long  as  she  chose  to  stay,  while  she, 
on  W  part,  was  under  no  obligation  to  stay  an  hour 
IdBger  than  she  chose — such  an  absurd  contract  can- 
sot  be  implied.  It  never  could  have  been  in  the 
SQBtttnplatKm  of  the  parties  at  the  time  when  the 
phontiff  went  to  the  hoteL 

Jbr  theee  icasons  the  judgment  must  be  affirmed. 

Lopxs,  Ifc  J.— The  law  of  England  has  conferred 
•loeptiaaial  priv£lM;es  and  exceptional  liabihties  upon 
JMikeepets,  Dot  anly  in  relation  to  persons  who  are  in 
fte  tnuisitory  positum  of  travellers.  In  the  old  writ, 
jAkh  is  set  out  in  Calye^B  case,  the  words  are  "  ad 
ImfUamdfm  homin€i,per  paries  vhi  httfuimodi  Jiospitia 
oidami  iranseufUet,  et  in  eisdem  TioifitanUs "  ;  and  in 
BiiDai  and  I>eake*8  Pleadings  there  is  always  an  aver- 
nsBi  that  the  plaintiff  came  to  the  inn  as  a  traveller. 
';lhe  piawitf^  here  resided  at  the  hotel  for  ten  months. 
flhehadno  idea  of  leaving  it,  and  she  intended  to 
anani  theie  as  long  as  we  pleased.  A  reasonable 
iaotaoe  to  leave  was  given  to  her,  and  one  day,  after 
the  eniiaitioii  of  the  notice,  when  she  left  the  hotel 


for  a  short  time  she  was  refused  re-admittance.  In 
these  circumstances  the  county  court  judge  came  to 
the  conclusion  that  this  hotel  was  a  common  inn,  that 
there  was  room  for  the  plaintiff  in  the  hotel,  and  that 
she  had  not  in  any  way  misconducted  herself.  That 
raises  the  question  whether  the  plaintiff  was  a  traveller 
at  that  time,  or  whether  she  had  ceased  to  be  a 
traveller.  That,  I  think,  is  a  question  of  fact,  and  the 
finding  of  the  county  court  judge  upon  it  is  con- 
clusive. But  I  do  not  desire  to  decide  the  case  upon 
that  technical  ground,  but  upon  the  larger  ground 
that  the  ludge  was  quite  right  in  coming  to  the  oon- 
dusion  that  after  having  resided  for  ten  months  in 
the  hotel  she  ceased  to  be  a  traveller,  and  that  the 
defendants  were  entitied  to  give  her  reasonable  notice 
to  quit. 

Ohitty,  L.  J.^The  claim  of  the  plaintiff  is  founded 
entirely  upon  the  liabUity  imposed  upon  innkeepers 
by  the  common  law  of  Englimd  and  not  upon  any 
implied  contract.  The  coanty  court  judge  has  found 
that  the  hotel  was  a  common  inn.  The  defendants 
have  not  appealed  from  that  finding,  and  we  are  not 
called  upon  to  sav  whether  it  is  right  or  wrong.  The 
judge  then  considered  the  question  whether  the  plain- 
tiff had,  after  a  stay  of  ten  months  at  the  hotel,  ceased 
to  be  a  traveller  or  wayfarer,  in  which  character  she 
had  originiJly  arrived  at  the  hotel,  and  become  a 
boarder,  and  he  came  to  the  conclusion  that  she  had. 
If  that  is  a  question  of  fact,  there  is  no  more  to  be 
said  about  it.  The  appellant's  counsel  tried  to  treat 
it  as  a  question  of  law,  and  the  proposition  they  ad- 
vanced came  to  this,  that  a  person  who  oomes  to  an 
inn  as  a  traveller  and  stays  there  remains  there  always 
as  a  traveller.  There  is  plenty  of  authority  upon  tiie 
relation  of  innkeeper  and  guest,  but  not  one  authority 
can  be  cited  for  such  a  proposition.  It  seems  to  me 
to  be  a  question  of  fact  when  a  person  ceases  to  be  a 
traveller  and  becomes  a  boarder.  Upon  the  facts  in 
this  case  I  thiok  that  the  judge  was  justified  in  coming 
to  the  conclusion  that  the  pliuntiff  had  oeased  to  be  a 
traveller  and  had  become  a  boarder.  The  length  of 
time  she  stayed  at  the  hotel  was  a  fact  for  the  judge 
to  consider  in  deciding  the  question.  The  argument 
put  forward  was  that  the  plaintiff  could  remain  at 
the  hotel  as  long  as  she  pleased,  provided  she  paid 
her  bill  and  conducted  herself  properly,  and  could 
leave  at  any  moment  she  pleased,  the  landlord  on  his 
part  beiog  Dound  to  keep  ner  as  long  as  she  chose  to 
stay.  Such  a  contiention  cannot  be  supported.  With 
reference  to  the  suggested  implied  contract,  I  can 
only  say  that  the  action  was  not  founded  upon  an 
implied  contract,  and  that,  even  if  it  were,  to  imply 
sudi  a  contract  would  be  monstrous. 

Appeal  dismiesed. 

Solicitor  for  the  plaintiff,  N.  0,  CamphelL 

Solicitors  for  the  defendants,  Stanley,  Woodhouee,  ^ 
Heddentnck. 
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Friendly  society— DisptUe^Expuleion  of  member — 
Jurisdiction  of  court — Friendly  Societies  Act,  1875 
(38  cfc  39  Vict.  c.  60),  s.  22— Friendly  Societies  Ad, 
1895  (58  dk  59  Vict.  c.  26),  s.  10,  suJ>'Section  1. 

Section  10,  sub-section  1,  of  the  Friendly  Societies 

(a.)  Beported  by  W.  F.  Baeby,  Esq.,  Barrister- 
at-Law. 
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Adt  1895 — which  enacts  thai  section  22  of  the  Friendly 
Societies  Act,  IBI 5,  providing  for  tl^e  settlement  of  dis- 
putes between  a  member  and  the  society  in  t7^  manner 
directed  by  tJie  'rules  of  t?ie  society,  shall  apply  to  every 
dispute  bdween  any  person  aggrieved,  who  has  for  not 
more  tJMn  six  months  ceased  to  be  a  member  of  a  society, 
and  the  society — does  not  alter  the  nature  of  the  dispute, 
btU  merely  eoAends  the  time  for  settling  disptites  which 
some  within  section  22  of  t?ie  Act  of  1875.  The  dispute 
mutt  still  be  one  between  the  society  and  a  mernber  cm  a 
member* 

Therefore  a  dispute  whether  the  society  is  entitled  to 
treat  a  person  as  no  longer  a  member  of  the  society  is  not 
a  dispute  to  be  settled  according  to  t?ie  rules  of  the  society, 
and  the  court  Jias  jurisdiction  to  entertain  such  dispute. 

Appeal  from  an  order  of  Lawranoe,  J.,  at  dham- 
bers  raf using  an  injiinotion  until  the  trial  of  tiie  action 
to  restrain  the  defendants,  the  trustees  of  the  North- 
allerton Providential  Sick  Society*  a  society  regis- 
tered under  the  Friendly  Societies  Acts,  from 
exdoding  the  plaintiff  from  the  meetings  and  benefits 
of  the  society,  and  from  refusing  to  accept  his 
subscriptions. 

The  plaintiff  was  a  member  of  the  society,  and  on 
the  1st  of  Ii£ay,  1896,  at  a  meeting  of  the  manage- 
ment committee  he  was  fined,  under  rule  25  of  the 
rules  of  the  society,  £1  Is.  for  having,  as  alleged, 
said  that  he  had  not  received  the  funeral  donation 
due  from  the  society  on  the  death  of  his  wife.  The 
plaintiff  denied  that  he  had  made  any  such  statement, 
and  refused  to  pay  the  fine. 

On  the  17th  of  August  the  secretary  of  the  sodety 
sent  the  plaintiff  a  notice  that  the  fine  of  £1  Is.  was 


due  last  meeting  niffht,  the  Ist  of  August,  and  that 
if  not  paid  he  would  subject  himself  to  suspension 
from  all  benefits  and  privileges  of  the  society,  as  per 


rules  5  and 

The  plaintiff  not  having  paid  the  fine  the  sodety 
refused  to  accept  his  contributions. 

Upon  the  3rd  of  November  the  plaintiff  brought 
an  action  for  an  injunction,  and  applied  for  an 
interim  injunction  as  above.  Lawrance,  J.,  refused 
to  grant  it,  on  the  ground  that  under  section  10  of 
the  Friendljr  Sodeties  Act,  1895,  the  dispute  had  to 
be  dedded  in  the  manner  directed  by  the  rules  of 
the  sodety,  and  that  therefore  he  had  no  jurisdiction 
in  the  matter. 

Section  22  of  the  Friendly  Sodeties  Act,  1875: 
«  Every  dispute  between  a  member  or  person  claim- 
ing through  a  member,  or  under  tiie  rules  of  a  regis- 
tered sodety,  and  the  sodety  or  an  officer  thereof 
«  .  .  shall  be  dedded  in  manner  directed  by  the 
rules  of  the  sodety    .     •    ." 

Section  10,  sub-section  1,  of  the  Friendlv  Sodeties 
Act,  1895 :  "Section  22  of  the  prindpal  Act,  which 


*  By  rule  5  of  the  sodety's  rules  "  any  member 
allowing  his  contributions,  levies,  or  fines  to  exceed 
twdve  weeks  shall  have  a  notice  sent  to  him  by  the 
secrotary  stating  how  much  he  is  in  arrears,  and,  if  he 
does  not  bring  himsdf  into  compliance  on  the  follow- 
ing meeting  of  the  sodety,  he  shall  cease  to  have  any 
claim  upon  the  sodety."  By  rule  25  **  any  member 
of  this  sodety  breaking  a  rule  thereof,  or  committing 
any  offence,  to  which  no  specific  fine  is  attached^ 
shall  be  fined  not  less  than  2s.  6d.  and  not  exceeding 
the  sum  of  £1  Is.,  as  the  majority  of  the  manage- 
ment committee  may  think  fit^'  ffy  rule  27,  "  if  any 
dispute  shall  arise  between  a  member  or  person 
claiming  through  a  member  or  under  the  rules  of  the 
sodety  and  the  sodety  or  any  officer  thereof,  it 
shall  be  referred  to  a  summoned  meeting  of  the 
sodety,"  to  which  every  member  of  th^  9odet7  should 
b^  summonedt 


rdates  to  the  settlement  of  disputes,  shall  apply  to 
every  dispute  between  any  person  aggrieved  who  has 
for  not  more  than  six  months  ceased  to  be  a  member 
of  a  registered  sodety,  or  any  person  claiming 
through  such  person  aggrieved,  and  the  society  or  an 
officer  thereof,  and  accordingly  in  that  section  after 
the  words  *  registered  sodety,'  whero  they  first  ooonr, 
shall  be  added  the  words  '  or  any  person  aggrieved 
who  has  fornot  moro  than  six  months  ceased  to  be  a 
member  of  a  registered  sodety,  or  any  person  daim- 
ingthrough  such  person  aggrieved." 

These  sections  have  been  repealed  and  re-ensoted 
in  section  68  of  the  Friendly  Sodeties  Act,  1896. 

Scott  Fox,  for  the  plaintiff.~The  learned  Judge  had 
jurisdiction  to  entertoin  this  application.    In  mntice 
V.  London,  L.  fi.  10  0.  P.  679,  24  W.  B.  Dig.  8,  it 
was  hdd  that  section  22  of  the  Friendly  Sodeties 
Act,  1875,  does  not  apply  to  a  dispute  as  to  whether 
a  party  is  a  member  of  me  sodety^  or  not.    To  bring 
the  case  within  the  section  tiie  dispute  must  be  one 
arising  between  the  sodety  and   a  member  as   a 
member :   Morrison  v.  Olover,  4  Bx.  430.     In  Willis 
V.  WeUs,  41  W.  B.  64,  [1892]  2  Q.  B.  225,  it  was 
hdd  that  the  section  does  not  apply  to  a  dispute  as 
to  whether  a  person  who  has  beoi  expelled  from  the 
sodety  is  entitled  to  be  reinstated.    The  present  case 
exactly  comes  within  those  deddons.    The  learned 
judge  thought   that   section    10   of  the    Friendly 
Sodeties  Act,  1895,  had  altered  the  law  and  brought 
such  a  dispute  within  section  22  of  the  earlier  Act. 
That  section,  however,  does  not  alter  the  naturo  of 
the  dispute  to  be  referred;  it  merdy  enlarges  the 
time  for  settling   disputes  which  come  within  the 
earlier  Act.    Therofore  the  judge  had  jurisdiction  to 
entertain  this  application.    Upon  the  merits  it  was 
dear  that  the  society  had  no  power  under  rule  25  to 
impose  a  fine  for  what  the  plaintiff  was  alleged  to 
have  done  hero,  and  no  power  to  expd  him  for  non- 

Sayment  of  that  fine.    The  present  application  will 
edde  the  action,  as  all  the  fiibts  aro  before  the  court. 

Manisty,  for  the  defendants. — Section   10   of  the 
Act  of  1895  was  passed  to  meet  the  deoiflions  in 
Prentice  v.  London  and  Willis  v.  WeUs,  and  to  oompeil 
a  dispute  between  a  person  who  has  been  expelled 
from  the  sodety  and  the  sodety  as  to  whether  he  is 
entitled  to  be  a  member  to  be  referred  to  arbitration 
within  six  months  after  he  has  ceased  to  be  a  member. 
The  limit  of  time  is  inserted  because  the  ref  ereooe  is 
ffenerally  to  the  whole  body  of  the  sodety*  and  it  is 
desirable  to  have  the  dispute  determined  by  those 
who  were  members  when  the  dispute  aioae.      The 
plaintiff  comes  within   the  description   of    peracMis 
mentioned   in   section   22  of   the  Act  of    1875,  as 
amended  by  section  10  of  the  Act  of  1895.      The 
**  dispute  "  also  comes  within  that  section,  becaoae  it 
is  a  dispute  whether  the  plaintiff  has  committed  an 
"offence"  against  the  sodety  within  rule    25,  and 
that  |is  a  dispute  which  must  be  settied  aooordin^  to 
the   rules   of   the   sodety.    The  statement   of    the 

Slaintiff  was  injurious  to  the  credit  and  reputation  of 
lie  sodety,  and  it  is  for  the  sodety,  and  not  the 
courts,  to  dedde  whether  that  is  an  offJanoe  ^tbin 
the  rule.  The  jiuisdiction  of  the  courts  was  therefore 
ousted.  It  is  not  denied  that  all  the  facta  are  now 
before  the  court. 

Lord  EsHEB,  M.B.— The  plaintiff,  who  bad  been  a 
member  of  the  sodety  for  a  great  many  years,  was 
fined  by  the  committee,  who  purported  to  act  andar 
rule  25,  one  guinea  for  having,  as  they  alle§^,  naade 
certain  untrue  statements  about  the  society.  The 
plaintiff  denied  that  he  had  ever  made  any  imch 
statements,  and  refused  to  pay  the  fine.  They  then, 
in  effect,  expdled  him  from  the  sodety.    The  plaintiff 
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thereupon  Ivonght  thiB  action  and  applied  for  an 
mjnndaon  to  restrain  the  society  from  excluding 
hm  from  the  benefits  of  the  society  and  from  re- 
faoBg  to  accept  his  subscriptions.  The  learned  j  udge 
li  cfasmben  held  that  the  dispute  was  one  whidi  must 
be  eetUed  according  to  the  rules  of  the  society,  and 
refottd  the  injunction  on  that  ground. 

Before  the  Friendly  Societies  Act,  1895,  it  was  held 

tittt  i  dispute  between  a  person  and  the  society  as  to 

vhetiier  ne   was   or   was   not  a   member   of   the 

lociety,  as  in  Prentice  ▼,  London^  or  whether  the 

lociety  had    a   right  to   expel  him,    as   in   Willis 

T.  WeUt,  was   not   such   a    dispute  as  had  to  be 

lettled  according  to  the  rules  of  the  society  under 

netKm  22  of  the  Friendly  Societies  Act,   1875.    I 

afree  with  those  decisions,  and  with   the  reasons 

gnen  for  them.    A  dispute  whether  a  person  is  still 

i  nember  of  the  society  or  not  is  not  a  dispute 

between  a  member  and  the  society,  and  therefore  it 

eumot  he  settled  according   to  the   rules    of   the 

mcty.   Those  decisions  come  to  this,  that  if  the 

neiety  assumes  to  expel  a  member,  it  cannot  after- 

virds  say  that  he  is  a  member  and  bound  by  the 

nles.   Ihey  are  estopped  from  saying  that.    Has  that 

hw  hwsk  altered  by  the  Friendly  Societies  Act,  1895  ? 

It  is  oontended  that  section  10  has  altered  the  law. 

Oie  *'  dispute  "  there  mentioned  must  be  one  between 

a  BMmber  and  the  society,  and  not  one  between  the 

Ndety  and  anybody  else.    The  section  is  dealing 

with  a  dispute  which  comes  within  section  22  of  the 

eu&r  Act,  and  merely  extends  the  time  for  deciding 

Uiit  dispute  to  six  months  from  the  time  when  the 

pencm  ceased  to  be  a  member.    The  words  of  the 

ctriier  section  are  not  altered;   certain  words  are 

Boely  added  to  it  by  the  later  section.    Section  10 

does  not  alter  the  dass  of  disputes  to  be  settled 

wording  to  the  rules  of  the  society.    Therefore  the 

di^Rite  moat  still  be  one  which,  under  tiie  earlier 

Act,  must  be  settled  as  directed  by  the  rules  of  the 

nciety.    Upon  that  ground  the  plaintiff  cannot  be 

afcnt  out  frcnn  his  right  to  haye  the  dispute  adjudi- 

€itsd  upon  by  the  court.    The  learned  judge  had 

jnisdictiony  therefore,  to  entertain  this  application. 

^  That  bem^  so,  we  must  now  consider,  as  the  learned 

isdge  ought  to  haye  done,  what  the  dispute  was. 

xbe  dispiite  was  whether  the  committee  had  a  right  to 

expd  hn:i.     Now,  eyen  if  they  had  a  right  to  fine  him, 

it  does  not  follow  that  they  had  the  right  to  expel 

loi.    Bole  25  is  youdhed  to  show  that  tiiey  had  a 

n|^t  to  fine  him.    The  word  '*  offence  "  in  that  rule 

■flst  mean  an  offence  against  the  sode^.    It  must 

be  a  breach   of   some  rule  of   Ae  society.    What 

cAnee  has  the  plaintiff  committed  herer    To  my 

wd  none  at  alL    Therefore  the  society  had  no  juris- 

tioB  to  impose  a  fine  upon  him  according  to  the  true 

Mastraotion  of  the  rule.    But,  assuming  that  a  fine 

mid  haye  been  imposed,  its  non-payment  did  not 

p9%  the  society  a  rijght  to  ex]^  him  at  ^eir  own 

vin.    By  expeUing  him  the  plamtiff  acquired  a  right 

to  EsiBe  the    ijuestion   in   the   courts  whether  the 

iocNty  had  a  right  to  eoroel  him. 

deielbie,  iroon  the  whole  case,  I  come  to  the  oon- 
rhisiuM  that  Jjawranoe,  J.,  had  jurisdiction  to  enter- 
teb  this  application,  and  he  could  only  properly 
flOBM  to  the  conclusion  that  the  society  had  no  right 
to  cx^  the  plaintiff,  and  must  now  receiye  his  sub- 
samaona. 
Ae  injniiotiony  therefore,  must  issue. 

^  IdXFEBf  ImT.'^I  am  of  the  same  opinion.    I  think 

tiie  leanied  judge  had  jurisdiction  to  grant  this 

^  n.     The  object  of  section  22  of  the  Friendly 

Act,  1876,  is  to  proyide  for  the  settlement  of 


party  is  a  member  of  the  society  or  not,  that  is  not  a 
matter  of  internal  arrangement.  There  is  plenty  of 
a  uthority  in  support  of  Siat  proposition.  In  Prentice 
y.  London  it  was  held  that  as  the  trustees  of  the 
society  denied  the  right  of  the  plaintiff  to  be  a  mem- 
ber of  the  society  they  were  estopped  from  saying 
that  the  dispute  was  between  them  and  him  as  a 
member.  In  1892  the  question  agpun  came  before 
the  court  in  WiUie  y.  WeUa^  where  it  was  held  that 
section  22  of  the  Act  of  1875  did  not  include  a  dis- 
pute as  to  whether  a  person  who  has  been  expelled 
from  the  society  was  entitled  to  be  considerea  as  a 
member  or  not.  lliose  cases  show  that  the  court 
has  jurisdiction  in  cases  like  this.  It  is  said  that 
section  10  of  the  Friendly  Societies  Act,  1895,  has 
altered  that,  and  tha^  where  a  member  is  expelled, 
the  period  of  memberdup  is  extended  for  six  months 
so  as  to  bring  the  dispute  within  section  22  of  the 
Act  of  1875.  I  cannot  adopt  that  yiew.  I  do  not 
think  that  the  Legislature  intended  to  make  that  a 
*'  dispute  "  within  section  22  which  was  not  a  dispute 
before  the  Act  of  1895.  In  my  opinion  the  sectaions 
do  not  include  tiie  case  of  the  erouLdon  of  a  member, 
and  do  not  interfere  with  the  law  laid  down  as  to 
estoppeL  If  Ae  argument  aboye  stated  were  correct, 
the  only  effSect  would  be  that  the  present  action  has 
been  brought  too  soon,  and  that  the  plaintiff  ouf^ht 
to  haye  waited  some  little  time  longer  before  brinnng 
it.  In  my  opinion  section  10  of  l£e  Act  of  1895  nas 
not  affected  the  preyious  decisions.  So  much  for  the 
question  of  jurisdiction. 

Upon  the  merits,  in  my  opinion,  the  learned  judge 
ought  to  haye  granted  the  mjunction.  Looking  at 
rule  25  I  cannot  think  that  any  offenoe  at  all  has 
been  committed.  All  that  can  be  alleged  against  the 
plaintiff  is  that  he  told  a  lie.  That  cannot  come  within 
the  rule.  I  do  not  think  that  the  committee  had  any 
power  to  fine  him  for  that,  and  eyen  if  they  had  that 
power,  tiiey  had  no  power  under  the  rules  to  expel 
him  for  non-payment  of  that  fine.  The  injunction 
must  therefore  be  granted. 

Appeal  aUotffed. 

Solicitors  for  the  phuntiff,  WiUiarMon,  HiU,  &  (7o^ 
for  FowU  A  Horefall,  Northallerton. 

Solicitors  for  the  defendant,  Fidd^  Ro9coe,  A  Go* 


islsnial  dispates  between  the  society  or  its  officers 
sid  iSbm  members.    U   the  oontroyersy  is  whether  a 


From  Prob.  Diy.  and  Adm.  Diy.      ) 
(Lord  Bussell  of  Killowen,  O.J.,  and  [      Dec.  1,  2. 
lindley  and  A.  L.  Smith,  L.JJ.}      ) 

Atkdtsok  v.  Mokbis.  (a.) 

Probate — WiU — Revocation-  Evidence— Admissibility— 
Statements  of  tesMrix  after  date  o/wiU* 

Under  the  Wills  Act  the  same  formalities  are  necessary 
to  prove  the  revocation  of  a  toill  as  to  prove  the  execution 
of  a  wilL 

If  a  will  has  been  egcecuted  in  duplicate  conformably 
with  the  statute^  and  the  possession  of  the  duplicate  has 
been  traced  to  the  testator^  and  after  his  death  it  is 
proved  that  one  of  them  luxs  been  destroyed  by  the  testator 
or  is  missing,  the  destruction  of  the  one  part  vnll  operate 
as  the  destruction  of  the  will  itself;  but  the  statement  of 
a  testator,  made  after  the  execution  of  his  wiU,  that  he 
has  exeoited  it  in  duplicate  and  has  destroyed  one  of  the 
duplicates  is  not  admissible  evidence. 

Decision  o/ Barnes,  J.,  affirmed. 

Sugden  v.  Lord  St.  Leonards,  24  W.  B.  800, 1  P.  D, 
154 ;  Doe  d.  Shallcross  v.  Palmer,  16  Q.  B.  747  ;  and 

(a.)  Beportedby  W.  Shalloboss  Goddabd,  Esq., 
Barrister*at-Law« 


294 


THE  WfiE^Y  REPORTfiR.       tit^^m.y      VoLittV. 


COUBT  OF  ApFBAL. 


Ateinsoit  v.  Mokris. 


Ck)UBT  OF  AfPSAL. 


In  the  OoodB  of  Bipley,  6  W.  B.  460,  1  Sw.  &  Tr.  68, 
applied  and  followed. 

Appeal  by  the  defendant  J.  0.  Morris  to  set  aside 
the  yerdiot  of  the  jury  at  the  trial  of  the  action  and 
the  judgment  of  Barnes,  J.,  prononncing  in  favour  of 
the  will  of  the  testatrix,  Mrs.  Ann  Keble  Atkinson, 
dated  the  8th  of  August,  1878. 

By  her  will  the  testatrix  gave  her  residuary  estate 
to  a  nephew  of  her  deceased  husband,  Chas.  Thomas 
Atldnson,  and  appointed  him  and  his  mother,  Mrs. 
Emma  Atkinson,  executor  and  executrix  of  it.  They 
were  the  plaintLffiB  in  the  action,  and  propounded  the 
wilL  The  defendants,  the  next-of-km  of  the  testa- 
trix, alleged  that  the  will  had  been  revoked,  and 
tendered  evidence  to  the  effect  that  the  testatrix  had 
told  a  friend,  Mrs.  Lockyer,  thi^t  she  had  executed 
her  will  in  duplicate  and  had  destroyed  one  copy  with 
the  intention  of  revoking  the  will.  The  learned  judge 
at  the  trial  ruled  that  the  evidence  was  inadmissible. 
The  will,  which  was  admitted  to  probate,  showed  that 
the  testatrix  had  run  her  pen  through  her  own 
signature  and  partly  through  that  of  one  of  the 
attesting  witnesses  and  had  added  this  note:  ''Null 
and  void.  A  K.  A.  Through  injustice  on  the  part 
of  Mrs.  Emma  Atkinson  and  family  from  time  to 
time." 

The  defendants  applied  on  the  g^und  that  the 
learned  jud^e  had  misdirected  the  jury  and  had  im- 
properly rejected  evidence  which  was  tendered  to  him; 

Bayford,  Q»C„  and  Barnard,  for  the  appellants, 
dted  Barry  v.  Butlin,  1  Curt  637,  and  Tyrrell  v. 
Painton,  42  W.  B.  343,  [1894]  P.  151,  on  the  question 
of  misdirection.  On  the  rejection  of  evidence  they 
dted  Doe  d,  Shallcroae  v.  Falmer,  16  Q.  B.  747; 
Stainea  v.  StewaH,  2  Sw.  &  Tr.  320,  10  W.  B. 
P.  Dig.  11;  Quick  v.  Qttick,  12  W.  B.  1119,  3 
Sw.  &  Tr.  442;  8ugd$n  v.  Lord  8t.  Leonards,  24 
W.  B.  860,  1  P.  D.  164;  In  the  Qoode  of  Biplw,  6 
W.  B.  460,  1  Sw.  &  Tr.  68;  Keen  v.  Keen,  L.  B.  3 
P.  &  D.  105,  22  W.  B.  Dig.  280;  Johneon  v.  Lvford, 
16  W.  B.  1130,  L.  B.  1  P.  &  D.  546 ;  Ootdd  v.  Lakes, 
29  W.  B.  156,  6  P.  D.  1 ;  Killican  v.  Pa/rker,  1  Lee 
662 ;  The  Aylesford  Peerage,  11  App.  Gas.  1,  34  W.  B. 
D%.  74;  Sly  v.  Sly  and  Dredge,  25  W.  B.  463,  2  P. 
D.  91 ;  Oolvin  v.  Fraser,  2  Hag.  Ec.  266 ;  and  Wil- 
liams on  Executors. 

Inderunck,  Q.C.,  and  L,  D.  Powles,  for  the  respon- 
dents, said  tiiat  the  present  point  had  never  actually 
been  decided. 

They  dted  Whodward  v.  Goulstone,  35  W.  B.  337, 
11  App.  Gas.  469 ;  Stohart  v.  Dryden,  1  M.  &  W.  616. 

Bay  ford,  Q,C»,  replied. 

Lord  BxTSBBLL  OF  KiLLOWEN,  G.J.— Nothing  can 
be  dearer  than  the  indication  which  the  testatrix 
gave  of  her  intention  to  end  her  testamentary 
disposition.  And  certainly  the  court  will  be  most 
anxious,  so  far  as  it  can  consistently  with  the  law, 
to  give  effect  to  her  dearly-expressed  intention. 

The  question  is  whether  we  can  do  so  in  point  of 
law.  The  first  point  on  the  appeal  is  that  of  mis- 
direction. [On  that  point  his  lordship  said  that, 
although  he  would  have  preferred  rather  more  em- 
phatic lang^uage  and  more  explanation  in  the  sum- 
ming up,  he  could  not  come  to  the  condusion  that 
there  had  been  any  misdirection,  and  continued :] 

I  repeat  again  that  no  one  can  doubt  that 
she  intended  to  revoke  her  will,  and  the  court 
ought  to  be  astute  to  give  effect  to  that  wish,  if  it 
can  do  so  consistently  with  the  established  prindples 
of  law.  The  Statute  of  Wills  has  said  two  thines. 
It  has  laid  down  formalities  to  be  observed  in  order 
to  make  an  effective,  formal,  operative  will,  and  if 
these  are  not  complied  with,  the  law  steps  in,  and 


however  dear  the  intention  of  the  testator  may  be,  if 
it  is  not  expressed  according  to  the  statute,  the  law 
says  it  is  void,  and  the  estate  must  be  distributed  u 
in  the  case    of   an   intestacy,    and    his   intention 
disregarded.    The  statute  also   prescribes  the  same 
formalities  for  the  revocation  of  a  wilL    If  it  is  dons 
by  writing,  it  must  be  with  the  same  formalities  as 
are  required  for  the  execution  of  a  will — t.e.,  it  must 
be  attested  by  two  witnesses.    It  is  dear  in  this  case 
that,  although  it  is  dearly  expressed  and  in  writing, 
it  is  not  expressed  in  conformity  with  the  statute, 
and  therefore  that  this  intention  of  the  testatrix, 
which  would  have  been  perfectly  good  if  it  had  been 
properly  signed  and  attested,  cannot  be  relied  upon 
as  evidence  of  revocation.    But  it  is  said  that  revo* 
cation  may  be  worked  in  other  ways.     Under  the 
statute  it  may  be  effected  by  actual  physical  destruc- 
tion of   the    document  forming  the  will  with  the 
intention  of  revoking  it,    and  it  has  been  decided, 
and  indeed  it  is  common  ground  in  this  case,  that  if 
a  will  has  been  executed  in  duplicate  conformably 
with  the  stetute,  and  the  possession  of  the  duplicates 
has  been  traced  te  the  testator,  and  after  his  death  it 
is  found  that  one  of  them  has  been  destroyed  by  the 
testator,  or  is   missinff,  the  destruction  of  one  part 
will  operate  as  the  destruction  of   the  will    itself. 
And  pausing  there — ^because  on  that  the  appdlants 
contend  that  this  will  was  in  effect  executed  in  dupli- 
cate, that  both  duplicates  were  in  the  possession  of 
the  testatrix,  that  one  of  them  is  missing,  and  there- 
fore presumably  destroyed,  and  that  the  other  is  here 
with  an  indication  on  the  face  of  it  of  the  intention 
of  the  testatrix  to  revoke  it — were  the  defendants  in 
a  position  to  support  that  contention  by  legally  ad- 
missible evidence  ?    On  the  evidence  as  it  stood  at 
the  trial,  independently  of  that  which  the  judge 
bdow    rejected,    it    is    impossible    to    say    there 
was   any   case   to   go   to  tiie  jury    to  show  that 
the   will  was  executed  in  duplicate.     It  was  not 
suggested   that   as    matters   then   stood  the    jury 
could    come   to    any    other    condusion  than    that 
they  did  arrive  at. 

But  it  is  said  that  the   defendants   were   j^re* 
vented   from   proving    their    case    on   that    point, 
because   the   learned   judge   ruled    that    the    evi- 
dence  they  proposed  to  offer  was  not  admiasible. 
That  evidense  was  this:    There  was  living  in  the 
house  of  the  testatrix  one  Edith  Lockyer,  and  her 
evidence,    which  counsd  proposed  to  addnoe  was, 
briefly,  that  the  testetrix  had  told  her  that  she  had 
executed  her  will  in  duplicate,  that  she  had  stpoken  of 
the  artfulness  of  the  Atkinsons,  and  especially  of  C. 
T.  Atkinson,  in  looking  after  themsdves,  and  that 
they  thought  they  had  done  a  dever  thing  in  getting 
hold  of  one  of  the  duplicates ;  that  she  had  got  it 
back  and  destroyed  the  will ;  that  later  on  Ijockyer 
found  the  document  now  propounded  in  a  drawer, 
and  the  testatrix  then  said,   "That  must  be  G.  T. 
Atkinson's  copy,  because  I  have  destroyed  the  wfll." 
In  other  words,  it  is  sought  to  prove  by  tlie  state- 
mente  of  the  testatrix  that  she  had  executed  the  wfli 
in  duplicate,  which,  if  esteblished,  would  entitle  the 
defendants  to  contend  that  one  part  beLuff  destroyed 
and  the  animus  revooandi  being  dear,  the  'will  was 
destroyed.     Therefore  the  point  is  whether  the  state- 
ment of  the  testetrix  made  after  the  execution  of  her 
will,  that  she  had  executed  it  in  duplicate,  is  evidenoe 
which  ought  to  be  admitted  at  law.    I  have  oome  to 
the  condusion  that  it  cannot. 

It  must  be  observed  that  the  rules  of  evidence  in 
this  country  are  much  less  wide  and  liberal  than  those 
in  other  countries,  and  they  shut  out  large  branches 
of  evidence  which  are  of  great  force.  Wa  have  to 
deal  with  settled  rules,  and  we  cannot  distarb  them. 
kThe  evidence  offered  by  the  defendants  is  heanay 
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endenoei  the  evidenoe  of  a  statement  ex  poei  facto  of 
the  teiiatrix  herself.      As  a  general  role  hearsay 
ffidflDoe  cannot  be  admitted,  but  there  are  some  well- 
mairked  exo^tums,  siioh  as  dedarations  made  against 
miereit,  statements  made  or  recorded  in  the  ooorse  of 
\mam  by  the  person  whose  dnty  it  is  to  make  such 
itatemfloti  and  declarations  in  pedigree  cases,  and 
now  we  have  a  series  of  oases  relating  to  statements 
mainly  reoeiyed  upon  the  gnnmd  that  they  are  evi- 
dffioe  to  make  clear  the  intention  of  a  testator, 
itatemeDti  made  before  the  execution  of  a  will  as  to 
whsfc  the  will  was  intended  to  contain.    I  always 
ilioDgbt  fhey  were  dearly-defined  rules.    The  case  of 
Sfi^m  Y.    Lord   8i,    Leonards   goes   further,    and 
extends  the  exceptions  to  the  adimssibility  to  state- 
aienti  made  by  a  testator  after  the  execution  of  the 
wiQ  as  to  the  nature  of  its  contents.    I  will  only  say 
m  idatian  to  that  case  that  we  are  bound  l^  the 
dadikm  on  that  point,  but  it  is  to  be  observed  that 
tkat  extension,  the  limit  of  which  was  dearly  fixed, 
Iw  not  reoeiwed  the  approTal  of  distinguished  law- 
yen  in  the  House  of  Lords  in  Woodtoard  y.  Chul- 
ifeac,  though  it  has  not  yet  been  oyerruled.    But  it 
V  not  necessary  for  us  to  consider   that,    because 
tikinr  it  at  the  fuU  extent  it  falls  short  of  what  the 
dflfenaants  must   establish  here.    There  is  no  case 
vUch  goes  the  length  of  saying  that  the  statement 
ef  a  tertator  that  he  has  maae  a  will  is  taken  to  be 
endme  of    the    regular    execution    of    the   will 
Mending  to  the  Wms  Act.    I  regard  as  authori- 
ties by  which  we   are  bound,  and  with  which  I 
^Sne^  the  cases  of  Doe  d.  Pcdmer  and  In  t?ie  Goods  of 
^hf.    Both  of  those  cases  were  referred  to  in  Bug- 
^  y.Lord  8L  Leonards  with  approbation.     They  do 
ertsMiih  the  role  that  statements  by  a  testator  are 
oot  admissible  to  proye  the  execution  by  him  of  a 
viO,  and  tiiece  is  no  authority  in  fayour  of  admitting 
tbem.    If  thmr  axe  not  admissible  for  that  purpose, 
atheie  any  distinotion  between  admitting  them  to 
{KovB  sxecntian,  and  admitting  them  to  proye  reyoca- 
tioa  of  a  will?     I  see  none.    The  statute  enjoins 
ueaaaelocmailxtifls  in  eadi  ease. 


Itm  sorry  we  oannot  me  effect  to  the  dear  inten- 
&at  ol  the  teatsUzxx.  We  oannot  interfere,  and  I 
V*^  it>  sod  I  also  regret  tiiat  the  learned  judge 
Mdd  hate  gxwen  costs  against  the  defendants.  The 
appeal  must  be  dismissed  without  costs. 

liOpunr,  I«.  J. — I  am  of  the  same  opinion.  On  the 
qaaetion  of  misdirection  I  do  not  thmk  it  necessary 
tossy  anything.  The  summing-up  might  haye  been 
^^preesad  differently,  but  there  was  no  misdirection. 
^  case  really  turns  upon  the  admissibility  or  inad- 
^UbiBty  of  the  eyidence  tendered  by  the  defendants. 
Ite  ease  was  this.  They  wanted  to  proye  that  this 
^  was  exeeated  in  duplicate  and  that  the  testatrix 
W  destroyed  one  of  the  duplicate  parts  of  the  will 
^'^the  Intention  of  reyoki^  it.  That,  if  prbyed, 
*M]d  hawe  been  an  answer  to  this  case ;  but  what 
**jdaoe  Is  there  in  support  of  it  ?  Nothing  except 
**iteoa  of  stsKtements  made  by  the  testatrix  to  the 
jfct  that  she  had  nuide  a  duplicate  will  and 
^eteyed  it.  1  oannot  see  that  a  dedaration  made 
y  W  that  she  had  made  a  duplicate  will  can  be 
datisgoished  m  principle  from  a  aedaration  that  she 
W  Blade  one  mlL  It  was  argued  that  two  dupli- 
tttos  SMide  one  will  and  that  the  dedaration  might  be 
•Jwittedi  But  a  duplicate  must  be  signed  in  accord- 
■n  with  the  Act,  and  it  is  not  merdy  a  piece  of 
It  would  be  the  execution  by  the  testatrix  of 
testamentary  document.  To  hold  the  eyidence 

on  that  ground  would  be  yery  unsatis- 

fatocy  and  aabfle.  It  is  simply  a  question  whether  the 
fahation  of  the  testatrix  tbat  she  has  made  a  will  can 
kieeeifedin  eridenoe.    We  haye  on  that  point  In  the 


Goods  of  Ripley,  exduding  such  eyidence,  and  that  was 
distinctly  approyed  by  the  judges  in  Suaden  y.  Lord  8t. 
Leonards,  m  whidi  the  court  hdd  that  statements 
made  by  the  testator  subsequently  to  the  execution  of 
a  will  might  be  admitted  to  proye  its  contents.  Oan 
we  bring  the  dedaration,  wmch  has  been  rejected  in 
the  present  case,  within  any  of  the  recognized  excep- 
tions to  the  rule  which  rejects  hearsay  eyidence  P  We 
oannot  do  it;  the  exceptions  are  wcU  known  and 
are  enumerated  by  Jessef,  M.B.,  in  Sugden  y.  Lord  8t. 
Leonards.  Bdiance  was  placed  on  the  prindple  upon 
which  the  exertions  are  based  as  it  was  expounded 
by  Jessd,  M.B.,  in  Sugden  y.  Lord  8t.  Leonards; 
but  the  prindple  as  so  expounded  would  let  in 
a  great  deal  more  eyidence  than  is  oyer  admitted. 
That  was  pointed  out  by  Mellish,  L.J.,  in  that  case, 
and  by  iTord  Herschdl  in  Woodtoard  y.  GouUtone. 
We  are  asked  to  say  that  although  dedarations  of 
this  kind  oannot  be  used  to  proye  execution  of  a  will, 
they  can  be  used  to  show  that  it  was  executed  in 
duplicate  and  reyoked.  I  oannot  hold  that  this  is 
eyidence  which  ought  to  be  admitted.  If  the  rules  of 
eyidence  are  too  narrow  that  is  a  matter  we  cannot 
alter.  It  is  obrious  that  the  testatrix  intended  to 
reyoke  her  will  and  did  eyerything  she  could  except 
that  which  the  law  has  said  she  must  do  to  reyoke  it. 

A.  L.  Smith,  L  J.'— I  agree.  I  own  that  I  haye 
struggled  to  preyent  haying  to  hold  that  this  will  is 
the  real  will  and  intention  of  the  testatrix  when  she 
died.  I  haye  no  doubt  that  it  is  not.  It  certeinly  is, 
therefore,  necessary  to  look  astutdy  to  see  if  we  can- 
not get  out  of  so  holding.  The  true  reason  why  her 
intention  cannot  be  carried  out  is  not  caused  by  any 
failure  in  the  administration  of  the  law  by  the  court, 
but  by  the  regulations  introduced  by  the  Leg^Lslature 
in  the  20th  section  of  the  Wills  Act,  which  lays  down 
hard  and  fast  rules  as  to  the  way  in  whidi  wills  are 
to  be  reyoked.  The  testatrix  did  not  know  of  this, 
and  she  did  what  she  thought  was  e£fectnal  to  reyoke 
her  will.  She  strudc  out  her  own  signature  in  ink, 
and  the  signature  of  one  of  the  witnesses,  and  she 
gaye  her  reasons  for  canpelling  her  will.  So  as 
regards  her  intention  there  can  m  no  possible  doubt 
that  she  intended  to  caned  it.  But  she  did  not  carry 
out  the  rules  of  the  statute,  therefore  she  has  not 
reyoked  her  will  according  to  law.  I  am  not  going 
into  the  question  whether  she  knew  and  approyed  of 
the  contents  of  the  will  in  the  first  place.  I  agree 
that  there  was  no  misdirection  on  that  point. 

On  the  chief  question  argued  before  &e  court  I  find 
myself  bound  by  authority.  The  will  was  not  re- 
yoked in  accordance  with  the  Wills  Act;  but  if  it 
could  haye  been  shown  that  she  had  executed  a 
duplicate  when  she  made  her  will,  and  that  that 
duplicate  had  been  destroyed  that  droumstance  would 
haye  operated  as  a  reyocation  of  the  wilL  The 
difficulty  is  this,  that  the  defendants  in  setting  up  the 
duplicate  could  not  proye  that  the  will  was  executed 
in  duplicate  except  by  the  eyidence  of  Edith  Lockyer, 
who  could  haye  said  that  after  the  will  had  been 
executed  the  testatrix  had  told  her  that  it  had 
been  executed  in  duplicate,  and  that  one  part  had 
been  destroyed  by  her  with  the  intention  of  reyoking 
it.  It  ¥ras  objected  that  that  is  not  admissible  eyidence 
because  you  cannot  proye  the  fact  of  the  execution  of  a 
will  in  accordance  with  the  Act  by  hearsay  eyidence. 
I  am  dearly  of  opinion  that  that  objection  is  well* 
founded.  I  am  not  going  into  the  question  whether 
the  court  must  hold  since  the  decision  in  8ugden  y» 
Lord  8t*  Leonards  that  a  statement  made  by  a  testator ' 
after  the  execution  of  his  will  is  admisdlue  to  proye 
what  were  the  contents  of  the  will,  but  there  is  a 
of  authorities  begimilng  with  Doe,  d.  8haUcross 

Palmer  in  which  it  was  laid  down  that  sudi  states 
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ments  are  inadmissible  to  prove  the  fact  of  exeoution, 
followed  by  In  tJie  Goods  of  JR»p%,  and  these  were  ap- 
proyed  in  Sugden  v.  Lord  8L  Leonards  by  Gookbnm, 
0. J.  In  the  faoe  of  that  seqoenoe  of  authority  it  is 
not  possible  to  say  that  the  fact  of  the  execution  of  a 
will  oan  be  proved  by  hearsay  evidenoe.  It  would 
not  be  evidence  at  all,  therefore  there  has  been  no 
rejection  of  evidenoe  in  this  case. 

Appeal  dismissed, 

SoUoitors,  G.  T.  Wilkinson,  for  Timbrell  <fc  WWein- 
son,  Stratford,  B. ;  A.  Hunt,  for  Brown  db  Booke,  West 
Haon 


Dec  5. 


Hii^  Otourt  of  Swtitt. 


I  Chan.  Div. ) 
:    North»J.  j 

SiMMONB  V.  BULNDT.   (a.) 

Mortgage — Foreclosure — Beceiver — Form  of  order. 

The  form  of  order  in  a  foreclosure  action  where  a 
receiver  has  'been  appointed  should  charge  the  mortgagees 
with  aU  the  rents  and  profits  in  the  hands  of  the  re- 
ceiver  at  the  date  of  the  chief  clerks  certificcUe,  and  also 
*'  unth  such  a  sum,  if  any,  as  they  submit  to  be  charged 
with,**  in  resped  of  rents  and  profits  coming  to  the 
receiver's  hands  between  t?ie  dates  of  the  certificate  and 
foreclosure  absolute. 

Motion  for  judgment  in  default  of  appearance  in  a 
foreclosure  action. 

By  indentures  dated  the  Ist  of  March,  1893,  and 
the  19th  of  May,  1896,  certain  leasehold  premises 
and  a  baker's  business  were  mortgaged  to  the 
plaintifyB. 

The  writ  was  issued  on  the  14th  of  October,  1896, 
and  on  the  16th  of  November,  1896,  an  order  was 
made  appointing  a  receiver. 

Tanner,  for  the  plaintiffs,  asked  for  judgment  in 
the  form  given  Seton,  p.  2142. 

NoBTH,  J.,  said  he  did  not  see  why  the  plaintifEs 
should  onljr  be  changed  with  **  such  a  sum,  if  any,  as 
thev  submit  to  be  charged  with  "  in  respect  of  rent 
and  profits  in  the  receiver's  hand  at  the  date  of  the 
chief  derk's  certificate.  He  thought  they  should  be 
charged  with  the  whole  of  such  rents  and  profits  as  a 
matter  of  course.  If  the  order  were  made  m  the  form 
asked,  tiie  plaintiflFs  might  not  submit  to  be  charged 
anything  in  respect  of  such  rents  and  profits,  ana  if 
no  further  rents  and  profits  came  to  the  receiver's 
hands  after  the  date  of  the  certificate,  they  would  get 
the  whole  of  the  rents  and  profits,  as  well  as  their 
interest,  up  to  the  date  fixed  lor  f  oredlosure  absolute. 
The  plaintiffs  must  in  any  event  allow  the  deduction 
of.  "  such  sum  as  shall  be  in  the  receiver's  hands  at 
the  date  of  the  chief  clerk's  certificate,"  and  they 
must  also  allow  the  deduction  of  '*  such  a  sum,  if 
any,  as  the  plaintiffs  shall  sulmiit  to  be  charged  with 
in  respect  of  rents  and  profits  to  come  into  the 
receiver's  hands  prior  to  the  order  for  foreclosure 
absolute."  The  registrar  would  settie  the  form  of 
order. 

Solicitor,  Alfred  Allistone. 

(a.)  Beported  by  G.  B.  Hamiltok,  Esq.,  Bartister- 
at-Law. 


Ml 
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Chan.  Div. 
(Stirling,  J.; 

Ohandleb  v.  Bbadlet.  (a.) 

Settled  Land — Tenant  for  life — Payment  to  tenant  for 
life  to  secure  concurrence  in  lease — Fine — Be^  rent 
—Fraud  or  power— Settled  Land  Act,  1882  (45  A  46 
Vict.  c.  38),  M.  4,  6,  7,  45,  53,  d^—Settled  Land  Ad, 
1884  (47  db  48  Vict.  c.  18),  ss.  3,  4,  eSettled  Land 
Act,  1890  (53  db  54  Vict.  c.  69),  s.  7. 

Where  a  payment  was  made  to  a  tenant  for  life  to 
induce  him  to  grant  a  lease,  and  no  notice  of  either  the 
payment  or  the  lease  was  given  to  the  trustees  of  the 
seUlement, 

Held,  thai  the  payment  was  in  the  nature  of  a  bribe 
and  not  of  a  fine,  and  tJuxt  the  litibility  of  the  lessee  was 
not  limited  to  indemnifying  the  remaindermen  to  the 
amount  of  the  sum  so  paid  to  tJie  tenant  for  life,  buJt  that 
the  lease  itself  was  void. 

This  was  an  action  by  the  trustees  of  the  will  of 
Elizabeth  Chandler  for  a  declaration  that  a  lease  of 
part  of  the  trust  property  granted  to  the  defendant 
Dy  James  Chandler,  the  nusband  of  the  testatrix,  Jtho 
was  tenant  for  life  under  the  will,  was  void  against 
the   plaintiffs,    and   to   recover    possession    of   the 
demiMd  property.     By  her  will  dated  the  11th  of 
August,  1864,  the  testatrix,  under  a  power  of  appoint- 
ment, appointed  and  devised  to  her  husbana  James 
Chandler  during  his  life  certain  freehold  property  at 
Epsom.    After  his  death  this  property  was  given  to 
trustees  upon  trusts  for  sale  and  division  among  the 
children  of  the  testatrix.    The  testatrix  died  in  1866 
and  her  husband  survived  till  1895.     Previonaly  to 
1892  he  mort^^aged  his  life  interest  under  the  will  to 
the  Mutual  Life  Assurance  Society,  who  entered  into 
possession  as  mortgagees.    Part  of  the  freehold  pro- 
perty at  Epsom  consisted  of  a  dwellin«f-hou8e  known 
as  '*  The  Betreat,"  with  a  paddock  and  garden.     This 
adjoined  other  property  (not  devised  by  the  testatrix's 
will)  where  the  defendant  carried  on  business  as  a 
brewer.  The  house  became  vacant  about  Midsummer, 
1891,  and  was  left  in  a  bad  state  of  repair.     It  was 
placed  in  the  hands  of  some  house  agents  at  Bpsom, 
and  in  1892  the  defendant  wrote  to  the  house  agent 
proposing  either  to  become  the  purchaser  or  to  take 
it  for  seven  years  certain  provided  it  was  pat  in 
thorough  repair.    This  led  to  negotiations  between 
the  defendant  and  Mr.   Manley,  the  actuary  of  the 
insurance  company.      On  the  18th  of  March,  1892, 
Mr.  Manley  wrote  to  the  defendant:  ''I  understood 
from  Mr.  Wrightman  that  he  had  explained  to  70a 
that  as  we  shall  have  to  give  up  possession  on  the 
death  of  Mr.  James  Chandler,  sen.,  we  are  not  in  a 
position  to  treat  for  the  sale  of  the|  propertj-,  nor  do 
we  feel  justified  in  spending  any  la^  sum  of  mon^ 
in  putting  it  in  repair,  but  that  we  could  gxant  % 
lease  for  seven  Years  at  a  very  moderate  rentskl  to  any- 
one who  would  undertake  to  put  it  in  repair.'* 

After  some  further  correspondence  Mr.  llCanley 
again  wrote  to  the  defendant  on  the  23rd  of  Marofa, 
1892 :  '*  I  have  consulted  with  our  solicitor  to-day 
and  find  that  our  position  is  a  very  peculiar  one. 
Individually  we  are  unable  to  grant  a  lease  for  a 
longer  time  than  the  life  of  Mr.  James  Ohandler,  aeo.» 
but  that  if  Mr.  Chandler  will  join  we  can  jointly 
grant  you  a  lease.  Could  you  approach  Mr.  Chandler 
with  the  view  of  getting  him  to  join  ?  " 

On  the  24th  of  Mareh,  1892,  the  defendant  wrote  to 
Mr.  Sfonley :  ''  Mr.  James  Chandler  is  in  Xjondon  at 
211,  Sgh  Holbom,  but  I  can  see  Mjr.  Frank 
Chandler.     I  expect  the  only  way  to  induce   Mr. 

(a.}  Beported  by  J.  I.  Subunq.  Esq.,  Banister^ 
at-Law 


YoLttt.       ob«A«,mt.]       tHte  WiJE^Y  tt^POilTfeR. 


i^r 


HieH  GouBT. 


CBUSmUSB.  V.  B&ABLBY. 


High  Coubt. 


Gfaandler  to  join  with  you  in  granting  a  lease  would 
be  hj  means  of  a  oonsiderationy  as  I  mow  that  would 
be  weloome.  Wonid  yon  be  prepared  to  do  this  if  I 
oome  to  tenns  with  him  P  " 

On  the  same  day  Mr.  Manley  replied :  ''  I  thank 
yoafor  the  address  of  Mr.  James  Chandler,  sen.,  and 
IviU  endeaTOur  to  induce  him  to  grant  a  lease.  I 
oomot  offer  him  a  consideration,  as  that  might 
ponbly  vitiate  the  lease." 

Ultiffiately  Mr.  Chandler  consented  to  join  in 
gnntiiig  a  lease,  and  the  mode  in  which  his  consent 
via  obteined  was  thus  stated  by  the  defendant  in  his 
endenoe  in  chief :  "  I  spoke  to  Mr.  Frank  Chandler 
to  aak  his  father  if  he  would  si^  the  lease.  He  came 
i  moraing  or  two  after  and  said  his  father  was  quite 
wiDniff  to  sign  the  lease ;  but  he  thought  I  ought  to 
Bfe  him  something  for  himself.  ...  I  asked 
Fnnk  Chandler  what  his  father  wanted.  He  said  his 
£iiiMr  tibooght  he  ought  to  have  twenty  guineas.  I 
aud  lather  than  go  without  the  lease  I  will  give  him 
tventj  guineas." 

Alnse  was  afterwards  prepared  by  the  solicitors 

fat  the  ioBiiranoe  company  and  sent  to  the  defendant, 

v2k>  read  it  through  and  returned  it.    The  lease  was 

tfaen  flDgroased  and  sent  to  the  defendant,  who  gave  it 

to  Mr.  Fiaak  Chandler,  to  procure  his  father's  execu- 

tioa  cf  it.      Mr.  F.   Chandler   brought  it  to  the 

defendant  executed;   and  he  thereupon  gave  him  a 

chemie  for  £21,  payable  to  bearer.    The  cheque  was 

haded  to  James  Chandler,  who  cashed  it,  and  applied 

the  nuney  to  his  own  use.    The  lease  was  dated  the 

2ith  of  April,  1892,  and  purported  to  be  granted  by 

1^  insuranoe  oompauy    at  the   request  of   James 

ttsadler,  and  by  James    Chandler  "  under  and  hy 

firtae  of  the  Settled  Land  Act,  1882,  and  as  tenant 

for  life  under  the  will  of  Elizabeth  Chandler,"  for  a 

tem  of  seven  years  from  the  24th  of  June,  1892,  in 

eoaeideration  of  the  rent  thereby  reserved,  and  the 

oofenants  on  the  part  of  the  lessee  therein  contained. 

Ibe  rent  reaezved  was  £25,  and  one  of  the  covenants 

oa  the  part  of  the  lessee  was  within  six  calendar 

Booths  frovn  tiie  24th  of  June,  1892,  to  lay  out  and 

ezpeod  the  sun  of  £100  in  executing,  to  the  satis- 

hetiaa  of  the  surveyor  of  the  insurance  company, 

icpnn  and  improvements  to  the  demised  premises, 

ineJadioff  oertam  repairs  and  improvements  specified 

m  a  s^ednle  to  the  lease.    In  pursuance  of  tins 

•onosnt  repairs   and    improvements    were  in  fact 

tiseated  to  an  amount  of  ever  £200.    The  defendant 

•ad  Mr.  Manley  swore  that  the  letting  was  on  the 

hot  tenna  that  oould  be  obtained ;  and  there  was  no 

•ndeaoe  given  that  a  higher  rent  could  have  been 

oiteined  from  any  person  other  than  the  defendant. 

Is  1883  two  persons  were  appointed  trustees  of  the 
vin  d  the  teetatiix  for  the  purposes  of  the  Settled 
laad  Act.  One  only  of  these  was  still  living :  he 
VIS  eaUed  as  a  witoess,  and  stated  that  he  never 
hmd  of  the  payment  of  twenty  guineas  to  the  tenant 
i*  hfs.  It  was  admitted  that  some  at  least  of  the 
iUdiea  of  the  testatrix  did  not  hear  of  it. 

Ihe  qiiesticm  was  whether,  under  these  droum- 
rtwoas,  the  lease  was  good. 

Qfmvmar  Woods,  Q.C.,  and  DighUm  N.  PoOock,  for 

titplsnitifb. — It  is  not  suggested  that  a  tenant  for 

iie  as  aoeh  has  any  power  to  grant  a  lease  except  by 

''  iBtaa  of  tlie  Bettlea  Land  Acts.    Here  the  trustees 

Weaot  commnnioated  with.    It  may  be  said  that 

Mmam  falls  within  section  7  of  the  Act  of  1890; 

rt  lookiiia^  at  the  definition  of  a  fine  in  section  2, 

ib-teetion  10  (2)  of  the  Act  of  1882,  and  section  3 

I  the  Act  of   1890,  we  have  here  a  fine  within  the 


now  ai  the  Acts,  and  therefore  section  7  of  the 
Blof  l890  eannot  apply.  If  the  payment  is  to  be 
fBded  as  a  fine  it  snould  have  been  paid  to  the 


trustees.  A  tenant  for  life  cannot  grant,  and  a  lessee 
cannot  take,  a  lease  where  there  is  a  fine  without  the 
concurrence  of  the  trustees  of  the  settlement: 
Settled  Land  Act,  1882,  ss.  2  (7)  (9)  and  (10), 
6,  7  (2),  21,  22,  38,  39,  40,  41,  42,  45,  63,  54; 
Settled  land  Act,  1884,  ss.  3  and  4;  Duke  of  Marl- 
borough  v.  Sartona,  35  W.  B.  55,  32  Ch.  D.  616. 
There  is  a  distinction  between  a  contract  for  a  lease 
and  the  grant  of  a  lease.  A  contract  does  not  require 
notice  to  be  given  to  the  trustees,  but  a  grant  does, 
Eatten  v.  Bussetl,  36  W.  B.  317,  38  Ch.  D.  334;  Mog- 
ridge  y.  Clapp,  40  W.  R.  663,  [1892]  3  Ch.  382  ;  Hughes 
V.  Fanagan,  30  L.  B.  Ir.  1 1 1, 40  W.  B.  Dig.  228.  It  is  a 
condition  precedent  that  if  there  is  a  lease  with  a  fine  or 
a  sale,  notice  must  be  given  to  the  trustees.  The  powers 
of  the  tenant  for  life  must  be  consistent  with  the  pro- 
tection of  the  corptM  of  the  estate:  Doumger  Duchess 
of  Sutherland  v.  Duke  of  Sutherland,  42  W.  B.  12, 
[1893]  3  Ch.  169.  If  the  tenant  for  life  has  got 
anything  for  himself  under  a  lease  it  cannot  be  sup- 
ported as  against  the  remainderman  as  a  lease  at  the 
best  possible  rent :  Sngden  on  Powers,  8th  ed.,  785 ; 
Dyas  V.  Cruise,  2  Jo.  &  Lat  460,  at  p.  482. 

Oraham  Hastings,  Q.C,  and  Micklem,  for  the 
defendant. — ^The  ^ttled  Land  Acts  do  not  preclude  a 
fine  being  taken.  There  is  no  authority  for  saying 
that  if  a  fine  is  not  paid  to  the  trustees  or  into  court 
the  lease  is  bad.  If  the  lessee  has  paid  the  fine  to  the 
wrong  person  it  may  have  to  be  paid  over  again  to 
the  remaiuderman :  Mogridge  v.  Ola^»  The  evidence 
sho¥re  that  the  remaindermen  were  not  damnified  in 
the  least  degree,  so  that  if  it  were  not  a  fine  the  lease 
ought  to  stand,  the  defendant  having  aeted  bond  fide 
and  the  best  possible  rent  obtained.  [BrntUNO,  «r. — 
Chandler  being  in  the  position  of  a  trustee  under  the 
settiement,  can  a  lease  executed  in  consideration  of  a 
payment  to  a  trustee  be  good  as  against  the  cestui  que 
trust  f\  Yes,  if  the  remaindermen  do  not  incur  a  loss. 
Duke  of  Marlborough  v.  Sarioris  and  Hatten  v.  Russell 
were  both  actions  for  specific  performance,  and  the 
defence  raised  was  that  the  plaintifEiB  had  not  com- 
plied with  the  provisions  of  the  Act.  To  set  aside  a 
transaction  which  is  completed  is  very  difEierent  from 
a  case  where  the  vendor  asks  the  court  to  enforce  the 
transaction.  Mogridge  v.  Clapp  is  in  favour  of  the 
defendant.  Hughes  v.  Fanagan  is  also  treated  by 
Hood  and  Challis  (4th  ed.,  p.  265}  as  an  action  for 
specific  performance,  and  the  observations  of  the 
Master  of  the  Bolls  in  the  beginning  of  his  judgment 
in  that  case  bear  this  out.  We  acted  in  good  faith, 
and  are  therefore  within  section  45  (3)  of  the  Settied 
Laud  Act,  1882 ;  then  the  lease  is  good.  [Qrosvenor 
Woods,  Q.C.,  referred  to  Sueden  on  Powers,  8th  ed., 
p.  782.]  That  passage  only  bears  on  the  question 
whether  the  best  rent  was  obtained.  In  this  case 
that  is  admitted.  If  we  were  parties  to  a  breach  of 
trust  we  can  only  be  made  to  indemnify  the  remainder- 
men. 

Qrosvenor  Woods,  Q,C,,  in  reply. — This  is  a  lease 
granted  under  a  power,  and  it  is  necessary  to  prove 
that  the  lease  was  executed  in  bond  fide  exercise  of 
the  power.  Here  everything  points  to  the  contrary. 
I  submit  that  the  lease  is  void  as  a  fraud  on  the 
power. 

He  cited  Tildesley  v.  Harper,  26  W.  B.  263,  7  Ch. 
D.  403. 

Cur.  adv,  vuU. 

Dec.  12. — Stirliko,  J.,  after  stating  the  facts, 
continued :  First,  what  was  the  nature  of  this  pay- 
ment of  twenty  guineas  ?  1  think  it  was  a  payment 
to  an  impecunious  man,  intended  for  his  personal 
benefit,  and  made  with  a  view  to  inducing  him  to 
execute  the  lease. 
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Secondly,  does  the  law  permit  such  a  payment? 
By  section  53  of  the  Settled  Land  Act,  1882,  a  tenant 
for  life,  in  exercisuig  any  power  under  the  Act,  is  to 
have  r^ard  to  the  interest  of  all  parties  entitled 
under  uie  settlement,  and  is,  in  relation  to  the 
exercise  thereof  by  him,  to  be  deemed  to  be  in  the 
position  and  to  have  the  duties  and  liabilities  of  a 
trustee  for  those  parties.  In  this  transaction,  tiiere- 
f  ore,  James  Chandler  was  in  the  position  of  a  trustee 
for  the  other  beneficiaries  under  tiie  will,  and  subject 
to  all  the  liabilities  of  a  trustee.  No  rule  is  clearer 
than  that  a  trustee  may  not  derive  a  personal  benefit 
from  his  position  as  trustee;  and  it  was  therefore 
improper  on  his  part  to  accept,  and  on  tiiie  part  of  the 
defendant  to  make,  any  such  payment. 

The  defendant  stated  in  his  evidence  that  he  did 
not  know  the  provisions  of  the  SetUed  Land  Act,  and 
had  no  legal  advisers,  and  that  the  payment  was  not 
meant  as  abribe.  He  knew  that  the  lease  was  to  be 
granted  under  that  Act,  for  it  appeared  on  the  face 
of  the  draft  lease  submitted  to  hmi.  He  therefore 
had  constructive  notice  of  the  fiduciary  position  of 
James  Chandler.  But  more  than  that,  the  same 
draft  told  him  that  James  Chandler  was  tenant  for 
life,  and  he  knew  that  the  reason  why  the  insurance 
companjr  could  not  grant  a  lease  for  seven  years  was 
that  their  interest  came  to  an  end  with  the  life  of 
James  Chandler. 

The  object  of  procuring  James  Chandler  to  join 
was  to  prevent  the  lease  coming  to  an  end  with  his 
life ;  and  these  droumstanoes  ought,  as  it  seems  to 
me,  to  have  brought  home  to  the  mind  of  the  defend- 
ant, if  he  rsflectod  on  the  matter  at  all,  that  James 
Chandler,  in  granting  the  lease,  was  dealing  with 
property  which  was  not  his  own,  and  that  to  the 
other  owners  of  that  pro|>erty  he  must  of  necessity 
stand  in  a  fiduciary  position.  But  the  matter  does 
not  rest  even  there.  Mr.  Mauley's  letter  of  the  24th 
of  March,  1892,  informed  him  that  a  payment  to 
Chandler  might  vitiate  the  lease.  When  he  was  adced 
as  to  this,  he  said  that  he  thought  the  risk  arising 
from  such  a  payment  only  affected  the  insurance 
company.  I  oouess  that  I  distrust  tibat  explanation, 
coming  as  it  does  from  a  defendant  who,  m  answer 
to  interrogatories  sworn  in  January,  1896,  said  this : 
**  The  said  cheque  was  not  given  as  an  inducement 
for  the  said  James  Chandler  to  grant  the  lease,  or  as 
part  of  the  consideration  therefor,  but  was  a  present 


made  by  me  to  the  said  James  Chandler,  who  w 
then  without  means" — a  statement  entirely  incon- 
sistent with  the  defendant's  evidence  at  the  trial, 
and  admitted  by  himself  to  be  incorrect.  Further, 
he  made  no  inquiry  (as  any  prudent  man  would  have 
done)  either  of  Mr.  Manley  or  the  solicitor  of  the 
insurance  company  as  to  what  the  nature  of  the  risk 
was ;  and  if  he  did  not  know  the  improprietv  of  the 
payment,  then,  in  my  opinion,  he  delib^tdy  shut 
his  eyes,  and  took  his  chance  of  what  the  conse- 
quences might  be.  I  think,  therefore,  that  this  case 
must  be  dealt  with  on  the  footing  of  his  having  made 
an  improper  payment  to  James  Chandler  to  induce 
him  to  grant  the  lease.  If,  then,  the  case  is  to  be 
regarded  as  governed  by  the  ordinary  law  applicable 
to  dealings  with  trustees  and  other  persons  in  a 
fiduciary  position,  I  apprehend  that  the  transaction 
could  not  stand  as  against  the  persons  now  beneficially 
entitled,  and  the  court,  in  giving  them  relief,  could 
not  enter  into  the  question  whether  or  not  they  were 
damnified  by  what  had  been  done. 

It  is  said,  however,  that  under  the  provisions  of  the 
Settled  Land  Acts  the  liabilitv  of  tiie  defendant  is 
limited  to  that  of  paying  to  the  trustees  who  have 
been  appointed  for  the  purposes  of  that  Act  the  £21 
which  was  paid  to  James  Chandler. 

The  argument  is  put  in  this  way :  section  7,  sub- 


section 2  of  the  Act  of  1882  authorizes  the 
of  leases  in  consideration  of  a  fine,  which  bv  sedion 
4  of  the  Act  of  1884,  is  to  be  deemed  capital  money 
arising  under  the  Act,  and  consequently,  by  sectum 
22  of  the  Act  of  1882,  is  to  be  paid  either  into  court 
or  to  the  trustees  of  the  settlement.  It  is  said  that 
this  sum  of  £21  ought  to  be  regarded  as  a  fine,  and 
that  on  this  footing  tiie  lease  must  be  reguded  ss 
valid.  It  is  admitted  that  the  fine  was  not  paid  either 
into  court  or  to  the  trustees ;  but  it  is  said  that  the 
defendant  did  not  know  of  the  existence  of  the 
trustees,  and  is  entitled  to  rely  on  the  protection  oon- 
ferred  by  section  45,  sub-section  3,  and  section  64  of 
the  Settled  Land  Act,  1882. 

Belianoe  was  also  placed  on  the  decision  of  the 
Court  of  Appeal  in  Mogridge  v.  OZapp,  where  a  lease 
granted  by  a  tenant  for  life  who  piirported  to  demise 
as  absolute  owner  was  upheld,  the  lease  being  one 
whidi  could  have  been  granted  under  the  Settled 
Land  Act,  1882,  and  the  lessee  having  acted  in  good 
faith. 

[His  lordship  then  read  from  the  judgments  of 
lindley,  L.J.,  from:  *<Even  if  the  plaintiff  had 
known  that  there  were  no  trustees,  it  would  not  follow 
that  his  title  would  be  bad  .  •  •  powers  under 
the  Settied  Land  Act";  and  of  Kav,  L.  J.,  from :  '*It 
might  be  said  that  he  was  not  deamig  in  good  faith 
witii  the  tenant  for  life.  .  .  .  However,  it  is  not 
necessary  to  give  a  decided  opinion  on  this  point, 
because  I  do  not  think  that  the  lessee  in  this  case  bad 
either  knowledge  or  notice  such  as  to  make  hie  accep- 
tance of  the  lease  a  deiding  not  in  good  faith  with 
the  lessor."] 

Now,  if  the  £21  had  been   really  agreed   upon 
between  the  defendant  and  James  Chandler  as  the 
proper  amount  of  a  fine  for  the  granting  of  the  lease, 
and  some  horut  flde  mistake  had  been  made  as  to  the 
proper  mode  of   paying  it,  it  may  be  that  then 
sections  of  the  statute  and  the  observations  of  the 
Lords  Justices  would  apply.  I  take  a  different  view  of 
the  facts.    The  £21  was  never  intended,  eithisr  by  the 
defendant   or  Chandler,  to  be  a  fine  coostitating 
capital  money  under  the  Acts ;  it  was  fnmi  first  to 
last  intended  by  both  to  be  a  payment  for  the  benefit 
of  James  Chandler  personalfy,  and  of  no  one  else. 
Further,  I  am  unable  to  come  to  the  oondasion  that 
the  defendant  acted  in  good  faith-— as  it  is  pot  by 
Eay,  L.  J.,  that  he  acted  m  the  belief  that  ererytfaing 
was  being  regularly   and  properly  dome.     On  tbe 
contrary,*!  think  he  knew  tnat  he  was  enga^^  in  a 
transaction  attended  with  risk,  and  took  the  chanoe 
of  the  result.    In  my  judgment,  therefore,  the  (danses 
of  the  Settied  Land  Act,  1882,  to  which  I  xeferred, 
do  not  protect  the  defendant.    This  being  80»  section 
7,  sub-section  (2),  of  the  Settied  Land  Act,    1882, 
provides  that  every  lease  shaU  reserve  the  best  rent 
that  can  reasonably  be  obtained,  resard  being  had 
to  any  fine  taken  and  to  any  money  laid  oat  or  to  be 
laid  out  for  the   benefit  of  the  settled    Isoid,  and 
generally  to  the  droumstances  of  the  case.      1  have 
already  said  that  the  £21  paid  to  James  Ohsoidler  is 
not  to  be  regarded  as  a  fine  within  the  meaning  of 
the  Settied  Land  Act.    It  follows  that  the  best  rent 
has  not  been  obtained,  for  I  think  that  the  esune  test 
is  to  be  applied  as  in  the  case  of  a  lease 
power ;  and,  as  is  laid  down  in  the  case  of  the  Qm 
lury  Leasest  cited  in  Sugden  on  Powers,  8th  ed. ,  p.  785, 
"  there  is  but  one  criterion  which  our  courts  always 
attend  to  as  a  leading  criterion  in  disonaoing   the 
question  whether  the  iMst  rent  has  been  got  or  not — 
that  is,  whetiier  the  man  who  makes  me  lease  has 
got  as  much  for  others  as  for  himself ;  if  he  ham  got 
more  for  himself  than  for  others,  that   ia   d!eQBSi:TS 
evidence  against  him." 
In  my  judgment,  therefore^  the  lease  is  not  siioh  as 
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is  mihoTused  by  the  Settled  Land  Acts,  and  is  Toid 
against  the  phiinti£EB. 

Solidton  lor  the  plainti£b»  A.  B.  A  H.  Steele. 

Sdiciton    for   the   defendants,  Layton,    Sane,    ds 
Lentoiu 


Chan.  Div.    ) 
Eekewich,  J. ) 


Nov.  17,  18,  19. 


Pktty  v.  Taylob.  (a.) 

Copyrighl—Begisiraiion—Validiiy-^Literary  Copyright 
Act,  1842  {5  die  Vict.  e.  46),  m.  13,  2^— Fine  Arts 
Copyright  Afst,  1862  (25  A  26  Vict.  c.  68),  m.  1-4. 

The  managing  director  of  a  limiied  company,  having 
pnpand  the  letterpress  of  a  trade  catalogue,  ordered  two 
drawings  to  iUtutraie  it  to  he  made  hy  a  firm  of  litho- 
grmhers.  The  drawings  were  made  and  were  paid  for 
and  tued  hy  the  company.  The  managing  director  was 
registered  as  proprietor  of  t?ie  copyright  in  the  drawings 
mnder  the  Fine  Arts  Copyright  Act,  1862,  a.  4,  and  of 
the  copyright  in  the  caiatogtie  under  the  Literary  Copy^ 
right  Act,  1842»  s.  13.  There  was  no  entry  of  any 
agreemad  in  writing  vesting  the  copyrights  in  him. 
The  managing  director  and  the  company  Mtving  brought 
cm  adion  as  co-plaintiffs  to  restrain  an  alleged  infringe- 
ment of  the  copyrights, 

ffdd,  that  the  managing  director  had  acted  throughout 
mdy  as  the  nominee  of  the  company  ;  that  Ae  was  not  a 
trustee  for  the  company,  and  was  not,  therefore,  in  fact, 
prrmridor  of  the  copyrights  under  either  of  the  Copy- 
right Ads;  and  that  the  registrations  were  had. 

HM,  further,  thai,  assuming  the  managing  director 
is  he  entiUed  to  he  registered  as  proprietor  of  the  letter- 
press of  the  catalogue,  the  drawings  illustrating  it  would 
mat  he  prdected  by  such  registration. 

Held,  therefore,  tJiat  although  the  company,  who  were 
in  fad  iheproprietors  of  the  copyrights,  were  joined  as 
os^pUnnUffs^  the  adion  was  not  sustainable,  lecause  the 
company  were  not  registered  as  the  proprietors. 

In  1895  Wesley  Petty,  who  was  the  managinff 
jSreetar  of  a  printm^  and  pablishing  company  cSled 
Fitty  d  Sons  (Limited^,  having  prepared  a  oertain 
tade  catalogne  advertudngolothing  entitled  ''The 
Alt  and  Yirtoe  of  Dresong  Well,"  gave  an  order  to  a 
fim  of  |»9nten  and  lithographers  called  Taylor  ft 
Vinterbottom  to  produoe  two  drawings  of  gentlemen 
■ttirod  in  Chesterfleld  coats  in  order  to  illustrate  the 


This  order  was  execnted  by  Taylor  &  Winterbottom, 
w^,  having  employed  an  artist  to  design  the  draw- 
0108,  euraved  them. 

The  cbmwings  were  paid  for  and  used  by  Petty  & 
Bona  (Limitedyin  their  onsiness. 

Th0'*  Art  and  Yirtoe  of  Dressing  Well"  was  regis- 
ierad  in  Joly,  1893,  under  the  Idterary  Copyright 
1842  (5  &  6  l^ct  c.  45),  and  the  two  drawings  of 
in   Chesterfiela   coats    illustrating    the 
_       were  registered  on  the  Slst  of  Octobn, 
1M5,  under  the  line  Arts  Copyright  Act,  1862  (25  & 
Tici.  e,  68),  all  in  the  name  of  Wesley  Petty  as 
of  thecopyzjjpht,  bat  there  was  no  enby  of 
^  in  wiitmg  vesting  the  copyright  in 


an  action  commenced   on   the  5th  of 
.  1895,  by  Wesley  Petty  and  Petly  &  Sons 
},  as  co-plaintiflTi,  against  Tftylor  &  Winter- 
aad  William  Blackburn  &  Co.,  clothiers,  to 
aa  alleged  infringement  of  the  copyrights 
wmA  lor  peoAlties  and  damages. 


(a.)  Beporied  by  C.  C.  HxNSljnr,  Esq.,  Barrister- 
at-Law 


Theplaintifls  in  their  statement  of  claim  alleffed 
that  JPetty  &  Sons  (limited)  were  benefictiuly 
interested  in  the  copyrights  and  entitled  to  the 
property  in  the  works,  and  that  Wesley  Petty  was 
r^ffistered  as  proprietor  of  the  copyrights  for  and  on 
behalf  of  Petfy  &  Sons  (Limited). 

The  defendants  in  the  defence  alleged  that  Wesley 
Petty  was  not  in  fact  the  proprietor  of  the  copyrights, 
either  on  behalf  of  the  pliontijff  company  or  otherwise, 
and  that  the  registration  was  therefore  invalid  and  the 
action  not  sustainable. 

The  literary  Copyright  Act,  1842,  s.  13,  provides 
that:  *'It  shall  be  lawful  for  the  proprietor  of 
copyright  in  any  book  ...  to  malM  entry  in  the 
registiT'  book  ox  the  Stationers'  Co.  of  the  title  of  such 
book,  the  time  of  the  first  publication  thereof,  the 
name  and  place  of  abode  of  tne  publisher  thereof  and 
the  name  and  place  of  abode  of  the  proprietor  of 
the  copyright  ox  such  book  .  •  •  and  it  shaU  be 
lawful  for  every  such  registered  proprietor  to  assign 
his  interest  ...  •  therein  by  maldng  entry  in  the 
said  book  of  registnr  of  such  assignment  and  of  the 
name  and  place  of  abode  of  the  assi^ee  .  •  ,'* 
and  section  24  provides  that  no  proprietor  of  copy- 
right shall  sue  for  any  infringement  before  making 
entry  in  the  book  of  registry. 

The  Fine  Arts  Copynght  Act,  1862,  s.  4,  provides 
that:  <<There  shall  be  kept  at  the  hall  of  the 
Stationers'  Co.  ...  a  liook  or  books  .  .  . 
wherein  shall  be  entered  a  memorandum  of  every 
copyright  to  which  any  person  shall  be  entitled  under 
this  Act.  and  also  of  every  subsequent  assignment  of 
any  such  copyright ;  and  such  memorandum  shall 
contain  a  statement  of  the  date  of  such  agreement  or 
assignment,  and  of  the  names  of  the  parties  thereto, 
and  of  the  name  and  place  of  abode  ox  the  person  in 
whom  such  copyright  shall  be  vested  by  virtue  thereof 
and  of  the  name  and  place  of  abode  of  the  author  of 
the  work  in  which  there  shall  be  such  copyright 
•  •  .  and  no  proprietor  of  any  such  copyright 
shall  be  entitled  to  the  benefit  of  this  Act  until  such  ■ 
registration,  and  no  action  shaU  be  sustainable  nor 
any  penalty  be  recoverable  in  respect  of  anything 
done  Before  registration.^ 

Warrington,  Q.C.,  and  Israel  Davis,  for  the  plain* 
ti£b._We  are  entitled  to  be  protected  under  both  the 
Copyright  Acts.  The  Fine  Arts  Copyright  Act,  by  s.  1 , 
defines  tiieproprietor  of  copyright  in  any  drawing 
to  be :  (1)  l^e  autiiior ;  (2)  any  person  for  whom  the 
drawing  is  made  for  ^[ood  or  valuable  consideration ; 
(3)  any  vendor  or  assignee,  provided  that  there  is  an 
agreement  in  writing  disposing  of  the  copyright 
before  the  time  of  any  such  disposition.  The  draw- 
ings ¥rere  made  for  Wesley  Petty  for  valuable  con- 
sideration, and  in  such  a  case  no  assignment  in 
writing  is  necessary,  he  is  therefore  the  proprietor  of 
the  copyright  in  them,  and  is  properly  registered  as 
sudi,  and  is  trustee  for  Petty  &  ooub  Tlimited) : 
London  Printing  and  Publishing  Alliance  y.  Cox,  [1891] 
3  Ch.  291 ;  40  W.  B.  Dig.  61 ;  Nottage  v.  Jackson,  32 
W.  B.  106,  11  a  B.  D.  627;  Wooderson  v.  Baphad 
Tuck,  4  Times  L.  B.  57  ;  MdviUe  v.  Mirror  of  Life 
Co.,  [1895]  2  Ch.  531 ;  44  W.  B.  Dig.  45. 

Benshaw,  Q.C.,  Tindal  Atkinson,  Q.C,  and  Srrina" 
ton,  for  the  defendants  William  Blackburn  &  Co.-^It 
is  not  right  to  claim  copvright  under  two  different 
Acts  in  we  same  work.  The  drawings  were  made  for 
Petty  &  Sons  (limited),  not  for  Wesley  Petty,  he  only 
acted  as  nominee  for  his  company.  There  is  no 
assigiunent  to  him.  He  is  not,  therefore,  the  pro- 
prietor of  the  copyright,  and  is  improperly  registered 
as  such.  He  cannot,  therefore,  sue,  and  the  co- 
plaintifb.  Petty  &  Sons  (limited),  who  are  the  pro* 
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prieton,  not  having   been   registered,  also    cannot 
sue. 

Dibditii  for  the  defendants  Taylor  &  Oo. 

Warrington,  Q.C*,  in  reply. — Wesley  Petty  is  the 
anthor  of  the  letterpress  in  the  catalogue,  **  The  Art 
and  Virtue  of  Dressing  Well,"  and  is  properly  regis- 
tered as  such  under  the  Literary  Copyright  Act,  1842. 
We  contend  that  this  registration  should  be  held  to 
coyer  the  drawings  contamed  in  the  catalogue :  Grace 
V.  Newman,  23  W.  R.  517,  19  Eq.  623. 

Kekewioh,  J.,  after  considering  the  evidence  in  the 
case,  continued  as  follows :  On  the  question  of  law  I 
have  already  said  I  have  only  to  decide  one  point.  I 
should  not  nave  limited  myself  to  that  one  point  but 
for  this,  that  it  seems  to  me  that  sooner  or  later  I 
must  decide  that  point:  I  cannot  avoid  deciding  it; 
if  I  decide  all  the  others,  and  all  the  questions  of 
fact  into  the  bargain,  I  must  decide  this  one  point ; 
and  if  I  decide  it,  as  I  propose  to  do,  against  the 
plaintiffs,  there  is  not  the  slightest  reason  why  I 
should  decide  any  other,  because  it  is  fatal.  There- 
fore it  seems  to  me  I  am  better  discharging  my  duty 
by  deciding  that  one  point  only.  That  point  is  this. 
Both  as  regards  the  Literary  Copyright  Act  and  the 
Fine  Art  Copyright  Act— that  is  to  say,  the  statutes 
5  &  6  Vict.  c.  45,  and  25  &  26  Vict.  c.  68,  Mr. 
Wesley  Petty  is  registered  as  the  proprietor  of  the 
copyright.  £la6h  statute  provides  that  the  proprietor 
of  the  copyright  shall  be  registered,  and  that  there 
shall  be  noted  on  the  register  the  name  and  place 
of  abode  of  the  proprietor.  In  each  case  Mr. 
Wesley  Petty  is  entered  as  the  proprietor  of  the 
copyright.  If  as  a  matter  of  fact  he  was  not  the 
proprietor,  then  as  there  is  no  one  else  registered, 
there  is  no  entry  of  the  proprietor,  and  therefore 
there  is  no  valid  registration.  I  have  not  heard 
any  argument  on  the  point  mentioned  by  Mr.  Davis, 
that  the  plaintiffs  have  a  case  independent  of  regis- 
tration. I  assume  they  are  dependent  on  registra- 
tion, and  the  registration  failing  the  case  fails  also. 
The  action  is  brought  by  Mr.  Wesley  Petty,  and 
Petty  &  Sons  (limited)  as  co-plaintiffJB,  and  it  is  in 
my  opinion  the  fact  that  Petty  &  Sons  (limited)  are 
the  proprietors,  but  they  are  not  registered. 

Iu>w  it  seems  to  me  decided,  and  it  is  perfectly 
dear,  if  I  may  venture  to  say  so  with  respect  to  a 
judgment  of  a  learned  Lord  Justice  even  without 
decision,  that  you  cannot  make  a  combination  of  two 
persons,  neither  of  whom  is  entitled  to  sue,  and  so 
make  a  person  who  is  entitled  to  sue.  In  the  case  of 
the  London  FTrinting  cmd  Fuhlishing  AUiance  v.  Cox 
Thry,  L.J.,  puts  it  in  this  way :  ''I  have  no  doubt 
whatever  tl^t  a  trustee  in  whom  a  copyright  is  vested 
may  be  registered  as  the  owner,  and  may  sue  in  that 
chi^acter,  but  it  is  impossible  for  one  person  to  be 
the  owner  and  another  person  to  be  on  uie  register, 
and  for  those  two  persons  successfully  to  sue."  If 
the  view  which  I  come  to  is  right,  that  Petty  &  Sons 
(limited)  are  the  proprietors,  and  Wesley  Petty  is 
not  the  proprietor,  then  you  have  exactly  the  case 
which  tne  Lord  Justice  put.  You  cannot  have  the 
owner  coming  with  another  person  on  the  register, 
and  those  two  persons  combining  to  make  a  good 
plaintiff.  That  is  the  view  of  the  Lord  Justice,  and 
is  mine  also.  So  I  get  rid  at  once  of  any  possible 
sMas  given  to  a  bad  plaintiff  by  the  conjunction  with 
another.  If  either  is  a  good  plaintiff,  the  conjunc- 
tion with  a  bad  plaintiff  would  in  these  modem  days 
not  matter.  The  question  is,  Is  Mr.  Wesley  Petty 
the  proprietor  P  To  my  mind  the  question  is  precisely 
the  same  on  both  Acts.  Mr.  Warrington  has  en- 
deavoured to  separate  them,  and  to  say  that  they 
require  different  considerations,  and  it  may  be  60»  but 


it  seems  to  me  that  the  arguments  which  are  appiio- 
able  in  one  case  are  equally  applicable  in  the  other. 

I   will   take  the   second  Act  first,  and  for  this 
reason — that  there  is  a  point  in  which  I  entirely  ame 
with  Mr.  Warrington's  submission  on  that,  whidi  I 
think  was  not  sufficiently  attended  to  by  the  defen- 
dants, I  mean  that  th^  did  not  attribute  that  import- 
ance to  it  that  I  do.    1  agree  with  the  argument  that 
under  the  first  section  of  25  &  26  Vict.  c.  68  (Fine  Arts 
Copyright  Act)  there  are  three  different  possible  states 
of  circumstances.   Either  the  person  who  is  the  author, 
to  speak  shortly,  may  be  the  owner  of  the  copyright; 
or  tiie  vendee  or  assignee  from  him   may   be  the 
proprietor ;  or  the  proprietor  of  the  copyright  may  be 
a  person  for  and  on  whose  behalf  the  work  of  art 
has  been  made  or  executed.    If,  therefore,  I  thought 
in  this  case  that  the  proper  conclusion  from  the  facts 
was  that  this  work  of  art  was  made  or  executed  for 
or  on  behalf  of  Wesley  Petty,  I  should  consider  that 
he  was  properly  registered  as  the  proprietor,  not- 
withstanmng  that  there  is  no  agreement  in  writing 
entered  on  the  register.    The  agreement  in  writing 
would  be  wanted  if  it  was  intended  to  reserve  the 
copyright  to  the  author   as  against  a  vendee   or 
assignee.    It  would  be  wanted  also  if  it  was  intended 
to  vest  that  copyright  in  the  vendee  or  assignee.    It 
is  not  wanted,  as  I  understand  the  meaning  of  the 
first  section,   where  the   copyright   is  vested   in   a 
person  on  whose  behalf  the  work  of  art  is  made  or 
executed.    I  liiought,  as  that  point  was  raised,  it 
deserved  attention,  but  I  need  sav  no  more  aboat  it 

It  is  the  fourth  section  on  which  the  real  point 
turns,  and  that  provides  that  there  shall  be  noted  on 
the  register  the  name  and  place  of  abode  of  the  persoii 
in  whom  such  copyright  shall  be  vested.   Now,  who  is 
the  registered  proprietor  of  the  copyright  P     It  is  Mr. 
Wesley  Petty.  1  am  dealing  now  only,  for  the  moment, 
with   the   drawing    of    the   two   figures.      Wesley 
Petty  is  the  mana^;ing  director  of  Petty   &  Sons 
(limited).    It  is  qmte  immaterial  to  me  tiiat  before 
the  incorporation  of   the  company   he   carried   on 
business  by  himself,  though  1  observe,   of   coarse, 
that  it  is  that  old  practice  before  the  incorporation 
which   has   led   to  the  present  dilemma.     That  is 
immaterial.    He  was  throughout  aU  these  transac- 
tions the  managing  director  and  manager^  the  active 
man  and  representative  of  Petty  &  Co.  (Ximited). 
He  is  minded  to  have  produced  for  publication  in  the 

S roper  way  in  the  course  of  business  two  fig^ures.    Bis 
rm  print ;  they,  as  a  rule,  do  not  do  anything  more 
than  print.  They  therefore  employed  the  firm  of  Taylor 
&   Co.  to  produce  the  figures  which  they  vvanted, 
tho  two  figures  which  have  been  referred   to  so  often 
—two  gentlemen  in  different  attitudes,  clothed  in 
Chesterfield  coats.    Taylor  &  Co.  employed  an  artist 
to  design  the  drawings.    The  exact  relation  of  the 
artist  to  Taylor  &  Co.  is,  perhaps,  not  very  dear,  bnt 
he  seems  to  be  one  whom  Taylor  &  Co.  frooi  time  to 
time   employ,  and   I    gather  that   Petty    &    Sons 
(Limited)  not  only  knew  Taylor  &  Co.,  but  knew  the 
artist.     But  he  was  mer^  a  servant  of  Taylor  &  Co., 
who  was  employed  by  Wesley  Petty,  tlie  managing 
director  of  Petty  &  Sons  (limited).    It  aeeois  to  me 
in  common  sense  and   according   to    the   ordinary 
principles  of  law,  you  get  established  there  'without 
any  difficulty  or  dispute,  that  Petty  &  Sons  fliimited} 
acted  through  their  agent  in  instructing  Ta^or  &  Co. 
Taylor  &  Co.  executed  the  order  through,  their  a^^t, 
the  artist,  but  that  there  was  no  employment  by 
Wesley  Petty  in  his  individual,  personal   oharacter, 
and   that  the   artist  (I  should  nave    said,    thongli 
I  am  not  deciding  that  point)  was  only  the  agent  d 
Taylor  &  Co.    If  the  thing  was  done    forWesle] 
Petty   in   his   own  person^   character,     he    nevei 
purported  to  give  directions^  or  to  pay  a  biU^  or  ig 
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any  way  thioughoiit  to  do  anything  of  any  kind 
ooonected  with  this  busineM,  exoept  in  his  onaracter 
of  lopioscntative  of  the  incoiporated  company,  Petty 
ft  Sons  (Limited). 

Then,  it  is  said,  he  is  tmstee  for  the  company. 
It  is  more  easy  sometimes  to  say  that  a  man  is 
a  kustoe  than  to  explain  how  he  is  a  trustee,  or 
why,  and  this  is  an  instance.  In  one  sense  he  is 
trustee  for  the  company.  I  have  no  donbt  that  if  he 
osn  properly  be  held  to  be  the  proprietor  of  this 
oopyzignt,  he  is  a  tmstee  of  his  j^roprietorship  for  the 
company.  He  cannot  set  ap  his  own  titles  against 
his  piinaipals,  and  in  that  sense  he  is  a  tmstee ;  but 
he  is  not  a  tmstee  in  the  sense  that  any  legal 
ownership  ever  became  vested  in  him.  Copyright  is 
a  thing  bown  to  the  law  as  capable  of  assignment, 
eapable  of  acquisition  by  proper  ways,  different,  of 
eoone,  from  those  connected  with  real  estate,  but 
ftill  a  property  to  be  acquired  in  a  particular  way ; 
tad  there  is  nothins  here  to  show  that  Wesley  Petty 
eter  acquired  any&ing  at  alL  He  acted  simply  as 
the  agent  of  odiers  —  namely,  the  incorporated 
company. 

There  is  a  passage  in  lindley,  L^J.'s,  judgment  in 
that  case  of  London  Friiding  and  Publishing  Alliance 
▼.  GoQB,  which  I  think  worthy  of  notice  on  tiiis  point, 
though  perhaps  it  does  not  necessarily  decide  it.    He 
vas  oonaideraag  there  the  relatiye  position  of  Mr. 
Keep  and  the  proprietors  of  Myra'a  Journal^  and  he 
vas  ooDsidering  how  far  there  liad  been  an  assignment 
by  one  to  the  other.    He   assumed  there  that  Mr. 
Keep  had  the  property  vested  in  him  when  he  wrote 
a  certain  letter  of  the  19th  of  April;  and  then  he 
says :  "  It  is  contended  that  this  letter  amounted  to 
an  aaainiment  of   the  copyright  by  Mr.  Keep  to 
Jfyfu'sJoumdl.    If  it  did,  then  the  proprietors  of 
Myra*9  Journal  were  from  the  19th  of  April  the  pro- 
prieton  of  the  copyright;  but  the   proprietors  of 
Mfra*s  Journal  are  not  registered,  ana  they  cannot 
therrfore  maintain  the  action.    If,  on  the  other  hand, 
thai  letter  did  not  amount  to  an  assignment  of  the 
flopjiigiit,  tiran  the  copyright  would    remain    with 
Mr.  Keep  as  a  trustee  for  the  proprietors  of  Myra^s 
Jmtrmal^  and  Mr.  Keep  being  registered  the  action 
BHj  be  anstained  so  far  as  that  point  of  form  is  con- 
aaiied."    lindley,  Ii.J.,  is  there  dealing  with  a  case 
vftera   there  was    undoubtedly  a  proprietor.      Mr. 
Ke»  was  originally  the  proprietor  of  the  copyright. 
Had  lie  or  lud  he  not  assigned  P    If  he  hs^,  what 
ftao  f     ^nie  proprietorship  had  passed.    If  he  had 
aoi  aaaigned  it  remained  in  him.    But  having  started 
with  one  proprietor  if  you  want  to  discover  another 
yoa  BKOst  find  an  assignment.     There  is  no  pretence 
ior  saying;'  there  is  an  assijpuncint  here.    Wesley  Petty 
&i  not  aoquire  the  copyright  for  himself,  he  acquired 
it  aMKdj'  as  an  agent.    The  result  is,  in  my  opinion, 
Wealey  JPetty  has  been  wrongly    entered  as   pro- 
of this  copyright,  and  on  that  ground  the 
_itioii  of  the  art  copyright  fails, 
r,  tlien,  I  turn,  and  wiU  onl^  do  it  shortly,  to 
Ae  atatate  5  &  6  Yict.  c.  45  (Literary  Copyright 
Aet)b      To    my   mind   the    point   is    preciBely    the 
aaae;    but    Mr.    Warrinp^ton  made   one   point   in 
aipiy  irfaic^  must  be  noticed,  as  purporting  to  dis- 
l^g■iflb  it.     In  that  statute  the  13th  section  is  the 
eaa  in  qoeation,  and  there  we  get  the  very  words — 
^       aa  to  l>e  entered  the  name  and  place  of  abode 
IB  %^m3MX  of  the  copyright.    In  tliat  case  I  think 
Wealey    Petty   occupied   precisely    the     same 
lie  acted  merely  as  an  agent  of  Petty  & 
sd).  Acting  as  their  agent,  as  in  the  other 
the  nominee  of  the  company,  but  not  the 
Be  ia  not  the  trustee,  because  he  has  nothing 

him  as  tmstee,  no  property.    I  fail  to  see 

aojtfaing  that  was  ever  acquired  by  him.    But 


Mr.  Warrington  says  there  is  this  distinction:   As 
regards  the  uterary  work,  take  this  '*  Art  and  Virtue 
of  Dressing  Well."     Mr.  Wesley  Petty  prepared  the 
letterpress,  and  the  letterpress  is  a  substantial  part 
of  the  book ;  therefore  he  could  register  the  book  as 
having  been  the  author  of  that,  and  properly  re^- 
tering  that  in  his  name  that  covers  the  figures  which 
form  part  of  the  book.    Now,  I  will  assume  in  the 
plainliSis'  favour   that  Mr.  Wesley  Petty  was  the 
author  of   that  book.      I  take   it  that  there  were 
some    other     books,     but     that    is     enough     for 
my    purpose,    because  that    is   one  of    the  books 
that  is   registered,    and   I   think  the  same  applies 
to    the    owers.      At   any  rate,  I    will   take    the 
"  Art  and  Virtue  of  Dressing  Well."    Mr.  Petty  was 
the  author  of  the  letterpress,  and  in  that  way  the 
author  of  the  book.     Then  he  put  into  it  these 
drawings,  which,  as  I  have  already  mentioned,  were 
not  his  drawings,  not  produced  by  him,  the  copy- 
right of  which,  if  there  is  any  copyright  at  all,  is  not 
vested  in  him.    One  sees   the  practical  force  of  the 
difficulty  raised  by  Mr.  Benshaw  that  you  cannot 
claim  copyright  in  one  and  the  same  work  under  two 
different  statutes  and  two  different  registrations,  a 
point  which  may  deserve  much  further  consideration. 
I  only  refer  to  it  in  this  connection.    I  only  now  seek 
to  d^  with  ]^.  Warrington's  point,  in  support  of 
which  he  cites  Qraot  v.  Neuman,    I  am  now  reading 
from  the  headnote,  but  I  have  taken  care  to  see  that 
this   conforms  to  the  Vice-Chancellor's   judgment 
there :     '*  The   plaintiff,    a    cemetery    stonemason, 
employed  and  remunerated  a  person  to  collect  monu- 
mental designs,   and    published  a  book  containing 
sketches  of  such  designs  with  scarcely  any  letterpress. 
Held,  that  the  plaintiff  had  copyright  in  the  book 
and  was  entitied   to  an  injunction  to  restrain  the 
publication  of  designs  copiea  from  it."    If  my  view 
IS  right,  Mr.  Wesley  Petty  never  employed  or  re- 
munerated anyone.    He  did  so  in  his  cnaracter  of 
agent,  but  not  otherwise ;    and  assuming  him  there- 
fore to  have  been  the  author  of  the  letterpress,  the 
rest  of  the  book,  that  is  to  say  the  figures,  were  not 
done  for  him,  they  were  done  for  somebody  else ;  and 
it  seems  to  me  monstrous  to  suppose,  and  I  am  sure 
Otom  v.  Newman  does  not  support  the  hypothesiB  that 
a  man  in  protecting  his  copyright  in  letterpress,  sup- 
posing him  to  be  entitled  to  it,  can  thereby  protect 
an  alleged  copyright  in  works  of  art  which  are  intro- 
duced into  the  letterpress,  they  being  the  works  of 
other  persons,  the  copyright  of  which  is  vested  in 
those  other  persons,  or  at  any  rate  in  strangers  to  the 
literary  author.    I  put  to  Mr.  Warrington  the  not  at 
all  uncommon  case  of  two  persons  jointiy  publishing  a 
book,  one  sup^^ying  the  letterpress  and  the  other  the 
illustrations.     Of  course  they  may  make  an  agreement 
between  themselves,  as  they  probably  will  take  care 
to  do,  but  I  cannot  see  my  way  to  say  that  the  man 
who  is  the  author  of  tiie  letteipress  thereby  becomes 
the  author  of  the  book  including  the  illustrations  so 
as  to  protect  those  illustrations.    I  cannot  myself  see 
why  the  position  should  not  be  equally  reversed,  and 
why  the  author  of  the  pictures,   the  illustrations, 
should  not  protect  them,  and  through  them  the  letter- 
press of  which  he  never  wrote  a  word.      That  seems 
to  reduce  it  to  an  absurdity ;   and  I  do  not  find  any- 
thing in  the  Act  or  in  the  cases  cited  to  aid  me  in 
supposing  that  any  such  conclusion  is  possible.     I 
hold,  as  well  under  one  Act  as  the  other,  that  the  name 
and  place  of  abode  of  the  proprietor  of  the  copyright 
is  not  stated  on  the  register,  because  the  person  there 
named  is  Wesley  Petty,  whereas  it  ought  to  have  been 
Petty  &  Sons  (limited);  and  I  hold  that  Wesley  Petty 
cannot  be  registered  as  a  trustee  for  Petty  &  Sons 
(Limited)  so  as  to  vest  in  him  a  tide  to  sue  on  their 
behalf,  because  there  is  nothing  of  which  he  can  be 
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trustee,  nothing  being  vested  in  him  originally.' 
The  distinotion  between  trustee  and  nominee  is  one 
which  I  have  already  noticed  in  giving  jadgment. 
I  have  only  to  say  here,  it  seems  to  me  a  trustee  may 
be  registered  and  can  sue  with  or  without  the  con- 
currence of  his  cestui  que  trust ;  a  nominee,  it  seems  to 
me,  cannot  be  properly  registered,  and  if  registered 
cannot  sue,  notwithstanding  that  the  person  by  whom 
he  has  been  nominated,  on  whose  behalf  he  purports 
to  have  a  copyright,  is  a  co-plaintiff.  The  result  is 
that  the  plaintiff'  casefedls,  and  there  must  be  judg- 
ment for  the  defendants  with  costs. 

Solicitors,  Herbert  Bentufich  ;  Vincent  <fh  Vincenty  for 
Bowling  &  Sons,  Leeds ;  PUman  &  Sons,  for  Herbert 
Deniaon,  Leeds. 


Jan.  29. 


a  B.  Div.  \ 

(Wright  and  Bruce,  JJ.)  J 

Guabdians  of  the  Poob  of  thb  St.  Olayb's 
Union  {Appellants)  v.  Guabdians  of  the  Poob 
OF  THB  Cantbbbuby  Union  (Respondents),  (a.) 

Poor  law — SeiUemenJt — Derivative  settlement — Besidence 
-—  Gompuitation  of  time  —  Period  of  residence  as  a 
patient  in  a  hospital — Besidence  under  sixteen  apart 
from  parent  —  Irremovability  —  Poor  BemovaX  Act, 
1846  (9  A  10  Vict,  c.  66),  s.  l—Divided  Parishes  and 
Poor  Law  Amendment  Act,  1876  (39  ds  40  Vict.  c. 
61),  s.  34. 

A.  had  his  home  and  residence  in  a  parish  from  the 
23rc2  of  July,  1892,  until  his  death  on  the  i5th  of  April, 
1896,  but  from  the  Ist  of  May  to  the  29th  of  July,  1895, 
he  UHis  a  patient  in  a  hospital  and  convalescent  home 
outside  the  parish. 

Held,  that,  by  virtue  of  section  1  of  the  Poor  BemovaJ 
Act,  1846,  the  time  during  which  A.  was  in  the  hospital 
must  be  excluded  from  the  computation  of  his  period  of 
residence  in  the  parish,  and  that  he  had  not  acquired  a 
settlemefnt  in  the  parish  under  section  34  of  the  Divided 
Parishes,  dhc.  Act,  1876. 

QueBre,  whether  a  chUd  under  the  age  of  sixteen  who 
has  lived  in  a  parish  apart  from  his  only  surviving 
parent  for  a  period  sufficient  to  confer  upon  him  a  settU' 
ment  in  that  parish  if  Ae  had  been  emancipated  becomes 
irremovable  upon  the  death  of  his  fatJier. 

Case  stated  bv  the  Becorder  of  Canterbury.  The 
facts  were  as  follows : 

On  the  1st  of  April,  1896,  Edward  James  Farr, 
aged  nine  years,  became  chargeable  to  the  respondent 
union. 

On  the  24th  of  April,  1896,  an  application  was  made 
to  two  of  the  justices  of  the  city  of  Canterbury  for 
an  order  for  the  removal  of  the  pauper  from  the  re- 
spondent union  to  the  appellant  umon,  and  an  order 
was  that  day  made  on  such  application  adjudging 
the  pauper  to  be  legally  settled  in  the  x^arish  ox 
Botherhithe  in  the  appellant  union.  From  this  order 
the  appellants  appealed. 

The  pauper  was  the  lawful  son  of  Arthur  Farr  and 
Ellen  Farr,  and  was  bom  on  the  1st  of  April,  1887, 
at  New  Cross,  in  the  Greenwich  union. 

Ellen  Farr  died  on  the  22nd  of  June,  1888,  and 
shortly  after  her  death,  Arthur  Farr,  the  father,  heanx 
of  opinion  that  his  children  would  be  better  cared 
for  in  the  country  in  the  charge  of  female  relations 
who  were  desirous  of  having  them,  sent  the  pauper, 
who  was  then  about  one  year  old,  to  live  with  an 
aunt  at  Ashford,  in  the  county  of  Kent,  out  of  l^e 
appellant  union, 

(o.)  Beported  by  T.  R.  Colquhoun  Dill,   Esq . 
Barrister-at-Law. 


The  pauper  lived  at  Ashford  with  his  aunt  unlil 
1889,  when  he  was  taken  charge  of  by  another  aont, 
Mrs.  Barker,  and  lived  with  her  in  the  parish  of  Si 
Mary,  Bredin,  in  the  respondent  union  until  he  was 
sent  to  the  respondents'  workhouse. 

Arthur  Farr  never  intended  that  the  absence  of  the 
pauper  should  be  permanent,  nor  did  he  ever  abandon 
or  relinquish  his  right  as  father  to  the  custody  and 
control  of  the  child,  nor  did  either  of  the  aunts  take 
the  permanent  charge  of  the  pauper. 

During  the  whole  of  the  tmie  the  pauper  Uvediii 
the  respondent  union  with  bis  aunt,  Mrs.  Barker, 
Arthur  Farr  never  contributed  anything  towards  hit 
maintenance,  clothing,  or  education.  The  Barken 
were  in  comfortable  orcumstanoes,  and  never  desired 
that  he  should  so  contribute.  Arthur  Farr  only  saw 
his  son  once  during  this  period,  when  the  chila  wai 
brought  to  London  for  the  day  on  a  visit. 

On  the  23rd  of  July,  1892,  Arthur  Farr  remarried, 
and  on  the  same  day  went  to  live  in  the  parish  of  St 
Mary,  Botherhithe,  in  the  appellant  union,  not  baring 
previously  resided  there,  l^m  that  time  until  bis 
death  .he  continued  to  have  his  residence  and  home 
in  the  appellant  union. 

On  the  1st  of  May,  1895,  Arthur  Farr  was  admiUed 
into  the  Brompton  Hospital  for  Consumption,  situate 
outside  the  appellant  union,  where  he  remained  untQ 
the  end  of  June.  He  then  went  to  a  oonvalesoent 
home  in  connection  with  the  said  hospital  at  Sand- 
gate  (also  outside  the  appellant  xmion),  where  he 
remained  until  the  29th  of  July,  1895,  when  he 
returned  to  his  home  in  the  appellant  union  and 
remained  there  until  his  death  on  the  15tli  of  April, 
1896. 

Arthur  Farr  went  to  the  hospital  intending:  to  return 
to  his  home  in  the  appellant  union  as  soon  as  be  was 
well  enough  to  do  so.  During  his  temporary  absence 
his  wife  remained  in  his  house  where  his  said  home 
was  kept  together  by  means  of  an  allowance  whieh 
his  employer  made  to  him. 

In  March,  1896,  Mrs.  Barker  wrote  to  Artbux  Fart 
requesting  him  to  take  the  pauper  back. 

Arthur  Farr  was  then  too  vl  to  reply.  His  wife 
wrote  for  him  stating  that  he  was  desiroos  of  having 
his  boy  back,  but  was  unable  to  do  so  owing  to  his 
illness.  On  receipt  of  this  reply  Mr.  Barker  sent 
Edward  James  Farr  to  the  respondents*  workhouae 
on  the  1st  of  April,  1896. 

The  appellants  contended :  (1)  That  the  pauper 
had  resiaed  from  April,  1889,  until  the  let  ox  Apnl, 
1895,  in  the  respondent  union  under  such  oizcnm- 
stances  that  he  had  thereby  at  the  date  of  the 
application  for  the  order  of  removal  acquired  a  status 
ox  irremovability  in  his  own  ri^ht  in  the  respondent 
union  as  his  actual  bodily  residence  for  ilie  penod 
and  under  the  circumstances  above  mentioxied  came 
witiiin  and  satisfied  section  1  of  9  &  10  Tict.  c  66,  and 
the  amending  statutes  11  &  12  Yiot.  c  111,  a  1, 
24  &  25  Vict.  c.  55,  s.  1,  and  28  &  29  Yiot.  o.  79, 
s.  8. 

(2)  That  Arthur  Farr,  the  father  of  the  pauper,  had 
not  acquired  a  settlement  bv  his  residenoe  in  tfa< 
appellant  union  at  the  time  of  his  death  by  TOftnom  ol 
his  absence  from  that  union  during^  the  ynontbf  ol 
May,  June,  and  July  under  the  oizcnnutanoes  aboTS' 
mentioned. 

It  was  contended  for  the  respondemts :  (1)  Tha 
the  pauper  being  under  the  age  of  sixteea  tooktb 
settlement  of  his  fatiier  and  had  not  aoquired  a  aettls 
ment  in  his  own  right  and  was  removable. 

(2)  That  the  father  had  acquired  a  aettleiiieiit  i 
the  appellant  union. 

On  these  facts  the  recorder  held  (1)  that  Axthn 
Farr  had  acquired  a  settiement  in  th»  appeHai 
union;    and  (2)  that  the  pauper  had   not  beoon 
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nxoBonUe  in  the  xMpondentt'  iimon»  and  he  oon- 
fizmed  the  order  for  removal. 

Matmorran^  Q,C,  (Harper  with  him),  for  the  appel- 

I1BU--TI10  father  of  the  pauper  never  aoquired  a 

mt&Kmt  in  the  parish  of  Botherhithe.    llie  resi- 

doMB  fdemd  to  in  section  34  of  the  Divided  Parishes 

!      Ad,  1876,  mnst  be  consecatiye :  Dorchester  Union  v. 

r^ymovM  Union,  16  Q.  B.  D.  31,  34  W.  B.  Dig.  135. 

Undff  notion  1  of  9  &  10  ^ot.  c  66,  all  the  time 

dnmiff  wbioh  the  father  was  in  hospital  must  be  ex- 

doded  in  the  oomputation  of  his  period  of  residence. 

Hid  ooDseqnently  ne  never  resided  in  the  parish  of 

fiotfaeridthe  for  three  years  within  the  meaning  of  the 

Act  of  1876.    At  the  time  when  the  removal  order  was 

nide  the  father  of  the  panper  was  dead :  at  that 

time  tbe  panper  had  resided  in  the  respondent  union 

infl&oknt  time  to  acquire  a  eiatua  of  irremovalnlily, 

Ukdalthoagh  being  under  sixteen  years  old,  he  could 

■ot  become  irremovable  during  his  father's  lifetime, 

on  the  death   of   the   father  he  at   once   became 

immofthle:  this  view  is  not  inconsistent  with  West 

Hem  Union  v.  Bi.  Matthew,  Bethnal  Qreen,  42  W.  B. 

i7S,  [1894]  A.  0.  230,  and  is  supported  by  the 

obBTfations  of  Halsbuiy,  L.G.,  in  Mighworth  and 

Anedm   Uni&n    v.    WeMury-on~8evem   Union,    38 

W.  a.  295, 14  App.  Gas.  465,  at  p.  480. 

Hohler  and  Joseph,  for  the  respondents. — ^As  to  the 
Nttlement  of  the  father,  while  he  was  in  hospital  his 
nadmoe  lemained  in  Botherhithe,  and  that  is 
■fioMot  to  satisfy  section  34  of  the  Divided  Parishes 

I  Act,  1876.  The  words  in  9  &  10  Vict.  c.  66,  s.  1, 
nAnng  to  a  hospital  must  be  read  as  "  confined  as 
ip^ent  In  a  hopital,"  and  the  father's  absence  in 

'  hspM  was  vdlontar^,  and  cannot  be  described  as  a 
Mafinement.  The  Weet  Ham  case  shows  conclusively 
^  the  pauper  could  not,  by  reason  of  his  age, 
"^^^  a  settlement  in  his  own  right. 


is  to  be  excluded  all  time  during  which  the  person 
has  not  been  maint4iining  himself.  Taking  the  words 
to  mean,  as  I  think  they  do,  that  the  period  during 
which  the  person  is  a  patient  in  a  hospital  is  to  be 
excluded,  it  is  dear  that  in  this  case  the  time  during 
which  the  father  of  the  pauper  was  in  the  hospitu 
must  be  excluded,  and  thwef ore  that  the  requirements 
of  the  Dorchester  case  were  not  fulfilled  by  him.  His 
conditions  of  residence  were  not  such  during  each 
year  of  residence  as  to  create  a  stcUue  of  irremovability 
from  the  appellant  union.  ^Hie  other  point  whidi 
was  argued  is  one  of  greater  difficult,  and  our 
decision  on  the  first  point  makes  it  unnecessary  to 
consider  it.  But  I  thmk  that  if  Mr.  Macmorran  had 
been  wrong  upon  the  point  which  we  have  decided 
in  his  favour,  he  could  not  have  succeeded  on  the 
other  point.  It  is  difficult  to  see  how  this  diild,  who 
never  had  an  emancipated  residence  of  his  own  in  the 
respondent  union,  can  be  regarded  as  having  acquired 
a  statue  of  irremovability  in  that  union  by  virtue  of 
his  physical  residence  in  it  during  hu  father's 
lifetime. 

Bbtjob,  J. — I  am  of  the  same  opinion.  I  find  it 
almost  impossible  to  give  a  grammatio^  meaning  to 
the  words  of  section  1  of  9  ft  10  Vict.  c.  66.  The 
only  meaning  I  can  give  it  is  that  the  period  of 
residence  in  a  hospital  as  a  patient  is  to  be  excluded 
from  the  computation  of  time.  • 

Appeal  aUowed, 

Solicitors  for  the  appellants,  Arhcoil,  CockeU,  di 
Chadwick, 

Solicitors  for  the  reroondents,  BpeecMy,  Mumford, 
Landon,  dk  Sogers,  for  John  Plummer,  Canterbury. 


.  J. — ^I  think  that  the  appellants  are  right 
01  tfaeqiMstion  of  the  settlement  of  the  father.  !niis 
lywHonis  not  ea^,  and  it  really  turns  entirely  upon 
ftemeaning  of  9  «  10  Vict  c  66,  s.  1.  It  is  conceded 
ftitthe  fuher  resided  a  sufficient  time  in  the  parish 
cfBotiMshithe  in  the  appellant  union  to  give  nima 
I  M»  of  nremovabilty  ana  a  settlement  in  that  parish, 
■fall  the  period  of  his  residence  in  the  hospital  and 
I  ^xvilesoent  home  oueht  to  be  struck  out  from  the 
I  npntation.    That  depends  on  whether  he  was  a 


*|9Bed  under  section  34  of  the*^  Divided  Parishes 
^  1876,  there  mnst  have  been  a  residence  for  three 
^^Meeoiive  years  under  such  conditions  in  each  year 
II  VDold  have  created  a  status  of  irremovability.  Now, 
«  9  ft  10  Yiet.  0.  66,  s.  1,  enacts  that  *<  the  time 
:  which  a  person  shall  be  a  prisoner  in  a  prison, 
I  be  semnff  her  Majesty  as  a  soldier,  &c.,  or 
be  onnP^^  xa  a  Itmatic  asylum  or  house  duly 
or  boi^tal  registered  for  the  reception  of 
or  as  a  patient  in  a  hospital,  or  during 
say  such  pevson  shall  receive  relief  from  any 
m,  shall  for  aU  purposes  be  excluded  in  the 
of  time"  in  whioh  irremovability  is 
The  section  is  very  dumsilv  expressed; 

lyit  must  be  read  "  confined  as  a  patient 

^hosnitsl,'*  tmt  the  whole  clause  is  so  badly  drawn 
U  do  Dot  think  we  axe  obliged  to  sav  that  that  is 
i^tsauuf  unless  that  gives  a  reasonable  oonstruc- 
^  Idt>  not  tiunk  that  such  a  oonstmction  is 
It  appears  to  me  that  the  whole  policy 
tmynnrimoa  is  that  from  the  period  of  residence 
Uk Bsoffioieoi  to  oomfer  a  status  of  irremovability 


Q.  B.  Div.  i  Ti^  10 

(Wills  and  Wright,  JJ.)  ]  ^^'  ^"• 

GOODLOOK  r.  COTJSINB.  (a.) 

County  court — Judgment  debt  —  Execution  —  Sale  by 
hailfff—Tiile  of  purchaser— County  Courts  Act,  18«8 
(51  &  62  Vict.  c.  43),  s.  156. 

In  the  event  of  goods  being  seized  in  eacecution  under  a 
judgment  of  the  county  court,  the  bailiff  is  bound  by 
section  156  of  the  County  Courte  Act,  1868,  to  sell  the 
goods  if  the  claimant  does  not  comply  with  any  one  of 
the  three  conditions  laid  doum  in  that  section,  and  a  valid 
title  to  such  goods  is  conferred  upon  the  purchaser, 
although  the  claimant  may  afterwards  prove  that  he  had 
at  the  time  of  the  sale  a  good  title  to  thm. 

This  was  an  appeal  1^  the  defendant  from  a  judg- 
ment of  his  Honour  Judge  Ellicott  at  the  County 
Court,  Cheltenham. 

The  action  was  brouflHbt  to  recover  damages  for 
wrongful  conversion.  The  plaintiff  was  residing 
with  his  son,  who  kept  an  inn,  and  during  his  stay 
there  judgment  was  obtained  against  the  son  for 
money  due,  and  execution  was  levied.  Among  the 
goods  seized  were  certain  articles  belonging  to  the 
plsintiff.  Upon  the  seizure  the  plaintiff  gave  notice 
of  claim  to  ms  goods  pursuant  to  ord.  27,  r.  1,  of 
the  County  Court  BuJes,  and  upon  this  the  bailiff 
gave  the  plaintiff  the  notice  requiring  deposit  for 
value  or  security,  which  notice  the  plaintiff  failed  to 
comply  with.  The  bailiff  thereupon,  in  the  presence 
of  the  plaintiff,  sold  the  foods  oy  auction,  and  the 
def endsmt  became  the  purchaser. 

The  plaintiff,  who  was  able  to  prove  his  claim  to 

(a.)  Beported  by  E.  G.  Btuxwbll,  Esq.,  Barrister- 
at-Law. 
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the  goods  on  the  interpleader  summons,  then  brought 
this  action  against  the  purchaser  of  the  goods. 

The  learned  judge  found  as  a  fact  that  the  articles 
claimed  belonged  to  the  plaintiff,  but  that  the  defen- 
dant had  no  notice  of  this,  and  tiiat  the  sale  gave  no 
title  to  the  purchaser.  He  assessed  their  Tiuue  and 
the  damages  for  their  detention  at  £20  15s.,  and 
gave  judgment  for  the  plaintiff  for  that  amount. 

From  this  judgment  the  defendant  now  appealed. 

Section  156  of  the  County  Courts  Act,  1888,  pro- 
yides  tiiat  '*  where  any  claim  shall  be  made  to  or  in 
respect  of  any  goods  taken  in  execution  under  the 
process  of  the  court,  the  claimant  may  deposit  with 
the  bailiff  either  the  amount  of  the  value  of  the 
goods  claimed  ...  or  the  sum  which  the  bailiff 
shall  be  allowed  to  charge  as  costs  for  keeping  posses- 
sion of  such  goods  ...  or  may  give  to  the 
bailiff  in  the  prescribed  manner  security  for  the  value 
of  the  goods  claimed ;  and  in  default  of  the  claimant 
so  doing  the  bailiff  shall  sell  such  goods  as  if  no 
such  dum  had  been  made,  and  shall  pay  into  court 
the  proceeds  of  such  sale  to  abide  the  decision  of  the 
judge." 

Stroud^  for  the  appellant. — ^The  judse  found  that 
the  sale  by  the  bailiff  gave  no  title  to  the  purchaser ; 
but  the  bailiff  is  compelled  by  section  156  to  sell  the 
goods  unless  the  claimant  complies  with  the  condi- 
tions mentioned  in  that  section.  Such  compulsory 
side  gives  a  gooa  title  to  any  purchaser  for  value. 

Oranatoutit  for  the  respondent. — ^The  bailiff  can 
only  seU  goods  belonging  to  the  debtor,  and  he  can 
give  no  better  titie  to  them  than  the  debtor  had; 
therefore  here  the  purchaser  acquired  no  tiUe :  Daviea 
V.  Wise,  29  W.  E.  804,  50  L.  J.  Q.  B.  651 ;  Chapman 
V.  Speller,  19  L.  J.  Q.  B.  239 ;  Eilh  v.  Renny,  29 
W.  E.  328,  5  Ex.  D.  318. 

Stroud,  in  reply. — ^The  plaintiff  made  no  claim  at 
the  time  of  the  sale,  though  he  was  present.  The 
section  uses  the  words  '*  &e  bailiff  shall  sell  such 
goods.'*  A  good  titie  is  given  by  such  sale,  and  a 
claimant  is  precluded  from  asserting  his  titie :  Death 
V.  Harrison,  L.  E.  6  Ex.  15,  19  W.  E.  C.  L.  Dig. 
40 ;  Ex  parte  Villars,  22  W.  E.  397,  L.  E.  9  Ch. 
432  ;  King  v.  England,  12  W.  E.  308,  4  B.  &  8.  782. 

Wills,  J. — ^This  is  a  case  of  considerable  import- 
ance, no  doubt,  and  I  should  take  time  to  consider 
my  judgment  if  I  thought  there  would  be  any 
advantage  iu  doing  so ;  but  I  do  not  think  I  should 
alter  my  mind  if  I  did  so.  In  my  opinion  the  words 
'*  shall  sell,"  in  section  156,  mean  that  there  must  be 
a  sale  in  the  ordinary  sense  of  that  word.  Now,  the 
sale  in  this  case  is  brought  within  the  very  conditions 
mentioned  in  that  section,  and  it  is  clear  therefore 
that  a  statutory  duty  is  imposed  upon  the  bailiff,  in 
default  of  any  of  tiie  conditions  mentioned  in  the 
section  being  carried  out,  to  sell  the  goods  them- 
selves, and  not  merely  the  debtor's  interest  in  them. 
It  seems  to  me  it  would  be  contrary  to  the  intention 
of  the  Legislature,  and  would  be  holding  the  Legis- 
lature up  to  contempt  and  ridicule  if  we  were  to  say 
that  the  words  <* shall  sell"  mean  that  the  bailiff 
shall  sell  only  the  liability  to  a  law  suit.  It  is  a 
common  practice  under  interpleader  orders  in  this 
court  for  the  sheriff  to  be  ordered  to  sell  the  goods. 
The  claimant  can  never  follow  tiie  goods  in  such  a 
case.  The  statute  says  the  bailiff  "  shall  sell,"  and 
that  being  so,  he  must  sell  the  goods,  and  such  a 
sale  is  a  sale  for  all  purposes.  It  would  be  nonsense 
to  hold  that  he  can  sdl  the  goods  but  can  give  no 
titie  to  them. 

Wbioht,  J. — I  am  of  the  same  opinion.  I  wish 
only  to  point  out  that  in  the  case  of  Hills  v.  Renny  it 
was  not  held  that  the  claimant  could  recover  from 


the  purchaser.    The  court  in  that  case  declined  to 
express  an  opinion  upon  that  point. 

Appeal  allowed. 

Solicitors  for  the  appellant,    Martin  dk    Co,,  for 
Heath,  Cheltenham. 

Solicitors  for  the  respondent,  Peacock  dk  Goddcard, 
for  Lcmib,  Cheltenham. 


Prob.  Div.  and  Adm.  Div. ' 
Divorce. 


Jan.  25 ;  Feb.  1. 


BoirsoB  V.  BoirsoB.  (a.) 

Divorce — Permanent  maintenance — FuU  inquiry  on 
petition  for  alimony  pendente  lite— Proo0c2ur»— iTica- 
baruTs  income — Voluntary  aUowanoe  to  htuhand. 

Where  cUimony  pendente  lite  7ms  been  fixed  afUfr  a 
full  inquiry,  the  facts  so  elicited  constitute  the  grounds 
on  which  the  amount  of  permanent  alimony  or  permanent 
maintenance  should  he  determined  ;  and, 

Semble,  if  alimony  pendente  lite  has  teen  awarded, 
no  evidence  can  he  given  on  the  application  for  permanad 
alimony  or  maivienance  excq4  to  show  aUeration  in 
means  since  the  first  inquiry. 

In  estimating  the  husbawTs  income  the  court  can  iakt 
into  calculation  income  to  which  he  may  have  no  legal 
claim. 

In  this  case  the  court  calculated  in  the  respondenf  • 
income  a  monthly  allowance  made  to  him  by  his  brother, 
to  whom  he  was  largely  indebted,  **  so  long  as  he  re- 
mained  out  of  the  country.** 

Haviland  v.  Haviland,  11  W.  E.  550,  3  8w.  &  Tr. 
114,  cxmjsidfred. 

Motion  by  the  wife  to  vary  the  report  of  the 
registrar  on  her  petition  for  permanent  maintenance, 
and  for  an  order  tiiat  the  respondent  should  pay  her 
£250  per  annum  as  permanent  maintenance. 

The  wife's  petition  after  alleging  the  marria^  tad 
its  dissolution  stated  that  on  the  18th  of  October, 
1895,  she  filed  a  petition  for  alimony  pending  suit, 
and  that  on  the  17th  of  March,  1896,  after  a  fuU 
inquiry  into  the  means  of  the  respondent  an  order 
was  made  that  he  should  pay  her  alimony  pending 
suit  at  the  rate  of  £150  per  annum,  and  than  prayed 
relief. 

The  registrar  submitted  that  the  proper  ovdet 
would  be  for  payment  of  £15  a  month  as  permaaeot 
maintenance. 

Jan.  25. — WiXUi(k,  in  support  of  the  motion. — -Tbe 
registrar  is  bound  by  his  finding  on  the  petition  lor 
alimony  pendente  liU.  The  order  then  ipvas  for  pay* 
ment  of  £150 ;  that  should  be  a  fifth  of  the  respond- 
ent's income,  which,  therefore,  must  be  taken  to  be 
£750,  and  the  amount  for  permanent  malntenanoe  to 
which  the  wife  is  entitled  is,  following  the  role,  one- 
third  of  that  sum,  or  £250.  The  rmstrar  had  in 
new  evidence  before  him  and  the  husband  made  nfl 
attempt  to  show  that  his  income  had  altered  sonoe  tfai 
exhaustive  inquiry  on  the  petition  for  alimony  pea- 
denie  lite. 

Barnard,  contra. — ^The  respondent  is  not  bonnd  <■ 
this  petition  by  the  previous  finding.  Xt  is  osaal  ii 
fixing  permanent  alimony  to  follow  the  findings  <■ 
the  petition  for  alimony  pendente  lite,  hut  not  • 
where  there  has  been  a  divorce,  then  there  most  h 
a  fresh  inquiry ;  and  on  looking  at  the  f  aots  here  U^ 
respondent  has  nothing,  he  is  heavily  in  debt  and  hr 
only  a  voluntary  allowance  from  his  inother,  to  whs 

(a.)  Beported  by  J.  Gs&iLBD  JjAJSQ,  Esq. 
at-Law. 
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ilio  he  is  heavily  in  debt,  and  that  cannot,  therefore, 
be  regarded  as  income:  Haviland  v.  Havilandt  11 
W.  K.  550,  3  Sw.  ft  Tr.  114.  In  the  ease  of  CUrvton 
T.  Cliidmi,  14  W.  £.  545,  L.  B.  1  P.  ft  D.  215,  where 
the  ftnuteee  had  an  absolute  discretion  to  pay  an 
imoont  inolnded  as  income,  and  the  court  tooK  steps 
to  enfbroe  their  order,  the  order  was  in  terms  to  pay 
10  long  as  the  trostees  continue  to  pay. 

WiWxk  in  reply. 

Our.  adv»  vtUt. 

Feb.  1.— Jettns,  P.,  delivered  the  foUowiug  written 
judgment:   In  this  case  there  was  a  decree  tor  disso- 
mtion  on  the  petition  of  the  wife,  and  on  an  applica- 
tion for  permanent  maintenance  the  learned  registrar 
hu  reported :  *'  The  respondent  has  no  means,  and  is 
indebtod  to  his  brother  in  the  sum  of  about  £18,000, 
vho,  nevertheless,  allows  the  respondent  the  sum  of 
£S0  a  montii  so  long  as  he  resides  out  of  this  country ; 
the  respondent  is  also  indebted  to  other  persons  in 
mons  sums  amounting  together  to  about  £1,700  " ; 
ind  the  registrar  has  submitted  that  the  respondent 
ihoold  he  ordered  to  pay  to  the  petitioner  the  sum  of 
£]5  a  month.     On  a  previous  application  for  alimony 
fodaite  lite  accounts  were  gone  into,  affidavits  filed, 
nd  the  respondent  was  cross-examined.    There  was 
BBdicaUy  no  additional  evidence  on  the  application 
tor  pennanent  maintenance,  but  the  registrar  pro- 
oeedied  on  the  evidence  given  before  him  on  the  appli- 
mtkm  far  alimony  pendente  lUe.    This  was  in  accord- 
•aoe  with  the  practice,  and,  I  think,  quite  right. 
IWe  are  authorities  which  seem  to  ffo  as  far  as  to 
ihow  that  if  alimony  pendente  lite  has  oeen  awarded, 
BO  endence  can  be  given  on  this  application  for 
pOBaoent  alimony  except  to  show  alteration  in  the 
hatband's  means;  see  Franks  v.  Franks,  31  L.  J.  P.  ft 
M.  25, 10  W.  B.  D.  ft  M.  Dig.  13,  and  Greenwood  v. 
Gnmwood,  32  L.  J.  P.  ft  M.  136,  11  W.  B.  D.  ft  M. 
Big.  13.  It  certainly  is  the  practice  that  when  alimony 
Vaidaite  lite  has  been  fixed,  not  by  consent,  but  after  a 
AiII  inquiry,  the  facts  so  elicited  constitute  the  grounds 
on  which  the  amount  of  pennanent  alimony,  or  per- 
laanent  maintenance,  should  be  determined.      The 
kaned  registrar  has  arrived  at  the  sum  of  £15  a 
Booth  by  taUng  one -third  of  the  husband's  income 
oi£60B  month  and  making  a  deduction  in  respect  of 
^  d^  of  £1,700.    This,  on  an  application  for  per- 
nt  maintenance,  is,  I   think,  a   correct   con- 


But  it  was  argued  before  me  that  the  husband's 
iMoaae  of  £60  a  month  is  a  voluntary  allowance  from 
hm  brother,  and  that,  therefore,  it  ought  not  to  be 
tikm  into  aoconnt  in  fixing  alimony,  and  reliance  was 
plaeed  on  tiie  case  of  Haviland  v.  Haviland,  1 
nnrred  jadgment  because  I  wished  to  ascertain 
vkether  since  the  date  of  that  case,  incomes  to  which 
tte  reemients  have  no  legal  daim  have  been  excluded. 
laminSormed  that  they  have  not;  on  the  contrary, 
ftej  have  in  many  instances  been  taken  into  calcula- 
te. Kot  otnly  do  I  think  it  right  that  this  should 
^  eo,  hot  I  caa  easily  understand  why  Haviland  v. 
Bet^and  baa  not  been  considered  to  forbid  such  a 
faelioe.  It  will  be  observed  that  in  tiiat  case  all  that 
As  Isemed  jnd^  said  was :  '*  It  seems  to  me  that  I 
i^gibt  not  to  allow  alimony  in  respect  of  the  voluntary 
iBovanoe  made  by  the  husband's  mother  in  this  case, 
^  I  do  not  mean  to  say  that  cases  mav  not  arise  in 
lAidk  aHmony  may  properly  be  awarded  in  respect 
jiaaamraal  income  to  which  the  husband  has  no 
;Met  legal  tight,**  Accordingly,  in  the  case  of 
iOialoa  V.  ClinUm,  the  court  ordered  and  enforced  a 
maent  of  i>emianent  alimony  where  the  sole  income 
^  the  hnsDand  consisted  of  a  rent-charge,  with 
■Vffd  to  the  payment  of  which  trustees  had  an 
AMlnta  diacretion;    and,  later,  in  the  case  of  Moee 


V.  Mose  and  Bush,  15  W.  B.  532,  the  court  ordered 
alimony  pendente  lite,  though  the  husband's  only 
income  consisted  of  a  voluntary  allowance  from  his 
father,  which  had,  in  fact,  been  stopped  since  the 
commencement  of  the  suit.  It  appears  to  me  that, 
if  once  it  be  conceded  that  recourse  may  be  had  to 
incomes  of  which  the  reci{>ient  has  no  legEd  power  to 
enforce  the  payment,  it  is  imi>osBible  to  draw  any 
distinction  in  principle  between  one  or  another  kind 
of  such  incomes,  lior  can  I  see  any  reason  why  a 
wife  on  separation  or  divorce  from  her  husband 
bhould  not,  in  a  proper  case,  have  a  share  of  any  kind 
of  income  in  the  whole  of  which  she  would  have  par- 
ticipated as  his  wife.  Injustice  to  the  husband  is 
prevented  by  the  provisions  in  the  Act  which  allow 
the  maintenance  to  be  reduced  or  suspended  if  his 
means  of  paying  it  fail. 

The  report  of  the  registrar  will  therefore  be  con- 
firmed, with  costs. 

Registrar's  report  confirmed. 

SoUdtors  for  the  petitioner,  Lewis  A  Lewis. 

Solicitors  for  the  respondent,  MarshaU  &  Marshall. 


Nov.  13. 


iem%t  Of  lotus. 

From  G.  A. ) 
(England).  J 

SiTDXLEY    (LoBD)    AND    OtHBBS    V.    ATTOBNBY- 

Genebal.  (a.) 

Inland  revenue — Prolate  duty — Undistributed  residuary 
estate  of  English  testator — Residuary  legatee — Foreign 
assets. 

A  domiciled  Englishman  who  died  in  1892  {by  his 
vriU  which  was  proved  in  England  by  his  executors 
who  had  an  English  domicile)  bequeathed  one-fourth 
of  his  residuary  estate  to  his  wife,  who  died  in  1893, 
before  her  husband^s  estate  had  been  fully  adminis- 
tered. The  one-fowrth  of  the  husband*s  residuary 
estate  included  money  invented  upon  mortgages  of  real 
estate  in  New  Zealand,  which  had  not  been  specifloaily 
transferred  or  appropriated  to  the  wife*s  executors.  The 
Grown  claimed  probate  duty  on  the  wife*s  one-fourth 
share  in  the  New  Zealand  mortgage  securities. 

Held,  that  the  right  of  the  wife^s  executors  was  to  have 
the  administration  of  the  husband^s  estate  completed  and 
to  have  one-fourth  of  the  proceeds  paid  to  them  ;  that, 
consequently,  the  wif^s  interest  in  her  husband's  residu- 
ary estate  was  an  English  asset,  and  probate  duty  was 
payable  in  England  by  her  executors  on  one-fourth  of 
the  value  of  the  New  Zealand  mortgages. 

Decision  of  the  Court  of  Appeal,  44  W.  R.  340, 
[1896]  1  Q.  B.  354,  affirmed. 

This  was  an  appeal  by  the  executors  of  Mrs.  ToUe- 
mache  &om  an  order  of  the  Court  of  Appeal  (Lopes 
and  Kay,  L.JJ.,  Lord  Esher,  M.B.,  dissenting),  44 
W.  £.  340,  [1896]  Q.  B.  354,  reversing  a  decision  of 
the  Queen's  Bench  Division  (Lord  Bussell  of 
Eillowen,  C.J.,  and  Charles,  J.),  reported  43  W.  B. 
700,  [1895]  2  Q.  B.  526. 

llie  facts  are  ^ven  in  the  reports  in  the  courts 
below,  and  suffiaentiy  appear  in  Lord  Herschell's 
judgment. 

Channell,  Q.C.,  Farwell,  Q.C.,  and  Bremner,  for  the 
appellants. — Probate  duty  depends  in  this  case  on  what 


(a.)  Beported  by  C.  H.  G&apton,  Bsq.,  Barrister- 
at-Law« 
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are  foreign  assets.  If  assets  become  a  trust  fund,  then 
the  dutjr  depends  on  the  domicile  of  the  trustees.  It 
is  admitted  that  these  assets  of  the  husband  were 
foreign  assets;  and  the  trustees  were  directed  to 
retain  these  investments.  If  everything  had  been 
carried  out  there  would  have  been  such  a  trust  fund. 
The  form  of  the  suit  ought  not  to  affect  the  ques- 
tion. If  I  was  equitable  owner  of  £20,000  Consols 
in  the  name  of  an  honourable  foreigner,  the  liability 
would  not  depend  on  his  domicile.  The  question  is, 
What  estate  and  effects  had  Mrs.  Tollemache  at  the 
time  of  her  death  ?  She  had  a  right  in  respect  of  the 
property  as  distinguished  from  a  mere  personal  right 
agamst  the  executors.  If  property  abroad,  she  would 
have  to  bring  her  action  abroad  should  trustees  be 
wrongfully  dealing  with  that  property:  Eunng  v. 
Orr  Swing,  32  W.  E.  573,  9  App.  Cas.  34,  10  App. 
Cas.  453  ;  WaUh  v.  Beg.,  [1894]  A.  C.  144,  42  W.  E. 
Dig.  61 ;  In  the  Goods  of  Swing,  6  P.  D.  19,  29 
W.  E.  Dig.  474 ;  Laidlay  v.  Lord  Advocate,  15  App. 
Cas.  468,  39  W.  E.  Dig.  196.  The  right  given  is  to  a 
specific  portion  of  each  estate  in  the  case  of  real 
property,  and  so  here.  The  widow's  executors  have 
a  right  to  have  one-fourth  of  these  assets  transferred 
to  them  provided  they  are  not  needed  for  payment  of 
debts— i.e.,  one-fourth  of  each  particular  asset. 
[Lord  Halsbtjby,  C. — ^She  had  no  claim  on  any 
specific  property.] 

They  referred  also  to  the  judgment  of  Stirling, 
J.,  in  Bulhdeyy.  Stephens,  44  W.  E.  490,  [1896]  2  Ch. 
241 ;  Eowe  v.  Lord  Dartmouth,  7  Ves.  137  ;  and 
Bowsett  V.  Culver,  [1892]  1  Ch.  210,  40  W.  E.  Dig. 
89. 

Sir  E.  Webster,  A.G.,  Sir  B.  Fifday,  S.G.{Vaughan 
Hawkins  with  tiiem),  for  the  respondent,  were  not 
called  upon. 

Lord  Halsbuby,  C. — I  confess  I  think  the  length 
of  this  argument  has  been  in  a  great  measure  due  to 
the  fallacious  use  of  language  as  applicable  to  the 
rights  of  these  parties.  In  a  certain  sense  a  person 
may  have  a  claim ;  a  person  may  be  entitled  to  this, 
that,  and  the  other;  but  it  is  to  be  observed  here 
that  the  whole  controversy  turns  upon  the  character 
of  the  particular  thing  to  which  the  legatee  is  entitled. 
With  reference  to  a  great  many  things  it  would  be 
quite  true  to  say  that  she  had  an  interest  in  these 
New  Zealand  mortgages ;  it  would  be  quite  true  to 
say  that  she  had  a  claim  on  them ;  in  a  loose  and 
general  way  of  speaJdng  nobody  would  controvert  or 
deny  that  that  was  a  very  fair  exposition  of  what 
her  interest  was.  But  the  moment  you  come  to  give 
a  definite  effect  to  the  particular  tMng  to  which  she 
becomes  entitled  under  the  will,  that  moment  you 
must  use  strict  language  and  see  what  it  is  to  which 
the  person  is  entitled,  because  upon  that,  in  this  case, 
depends  the  solution  of  the  question  whether  or  not 
the  thing,  the  asset,  that  which  is  to  be  the  subject  of 
benefit  to  the  legatee,  is  a  foreign  asset  or  an  English 
asset  Therefore  it  is  idle  to  use  such  phrases  as  your 
lordships  have  heard,  I  think  for  a  very  considerable 
time,  that  this  was  what  the  person  was  "  entitled 
to,"  that  she  had  an  <* interest"  in  this  estate. 
All  those  phrases  are  perfectly  true  in  a  general 
way  of  speaking,  but  as  to  the  particular  discus- 
sion before  your  lordships  they  are  inapplicable 
unless  you  establish  as  the  starting-point  the  proposi- 
tion that  the  thing  that  the  legatee  was  entitled  to 
was  the  actual  mortgage  itself,  so  that  the  New 
Zealand  mortgage,  t£e  foreign  asset,  was  the  thing 
that  was  to  be  administered.  Now  I  confess  it 
seems  to  me,  when  one  looks  at  it  accurately,  that 
that  is  an  entire  mistake.  The  thing  to  which  the 
legatee  was  entitled  was  one-fourth  share  of  a 
residuary   estate   consisting,  it   may  be,  of   many 


things;    and  I  think  that  it  was  fallacious  on  the 
part  of  Mr.  Channell  to  say  that  the  residue  was  ysrj 
nearly  ascertained,  because  the  question  is  not  only 
of  amount — ^although  I  think  that  of  itself  would  not 
be  sufficient  if  it  were  only  of  amount— but  it  is  the 
category  of  substance  as  well  as  the  category  of 
amount.    It  is  uncertain  until  the  residuary  estate 
has  been  ascertained  of  what  it  will  consist.    It  may 
consist  of  many  things — ^it  may  consist  of  only  a  enm 
of  money,  and  until  that  has  been  ascertained  the 
actual  right  capable  of  instant  assertion  does  not 
exist ;  and  whether  the  character  is  that  of  ezecator 
or  of  trustee  seems  to  me  to  be  immaterial,  beoame 
the  legatee  had  no  right  to  go  and  say,  **  I  will  ha?e 
this  or  that  part  of  the  assets."    If  a  trustee  is  to  be 
the  character  filled,  the  cestui  que  trust  has  no  right  to 
apply  to  the  trust  fund  until  a  trust  fund  has  been  con- 
sututed,  and  by  the  hypothesis  the  trust  fund  is  not 
constituted.    In  this  case  the  trustees  and  enecuton 
happen  to  be  the  same  persons,  but  I  think  that  Mr. 
Channell  made  the  point  dear  by  adopting  the  hypo- 
thesis of  supposing  that  the  executors  and  trustees  had 
been  different  persons ;  here  the^  happen  to  be  the  same 
persons,  but  in  point  of  time  it  is  the  same.    Until 
the    thing   has    been   ascertained,  until    the   fund 
has  been  constituted,  the  thing  of  which  the  trustees 
are  the  trustees  has  not  been  ascertained.     Whethn 
you  treat  them  therefore  as  trustees  or  executors,  the 
same  consideration  arises. 

Now,  if  the  only  thing  that  the  legatee  is  en* 
titied   to   is   the   fourth    share   of   an   asoertained 
residuary  estate,  I  say  that  to  my  mind  it  is  im- 
possible to  maintain  that  the  character  of  any  pait 
of  that   estate  can  be  ascertained  so  as   to   make 
it  possess  a  specific  locality  until  that  has  hap^ned; 
it  is  a  condition  precedent  to  know  what  the  residuary 
estate  is,  and  until  that  has  been  ascertained  you  can- 
not tell  of  what  it  wiU  consist.    The  ri^ht  oi  tbd 
person  to  bring  an  action  or  to  insist  upon  the  per- 
formance of  the  trust  may  be  one  thing,  bat  I  want 
to  know  what  the  thing  is,  and  until  I  asoertain  that, 
and  until  the  thing  comes  into  existence,   it  appears 
to  me  that  the  question  does  not  arise.     If  tiuit  is 
right,  then  the  tmuK  to  which  the  legatee  is  entiUed 
— ^sall  it  a  debt,  call  it  something  thiat  most  be  ad- 
ministered either  by  trustee  or  executor — ^the  obac- 
acter  of  it,  the  local  character    of   it  is    fixed  by 
the  persons— call  them  debtors  or  call  them,  tniateesy 
I  do   not  care  which;    they   are    the    debton   <« 
trustees  who    are  in  this    country,  and    have  this 
sum  of  money  to  administer  here  for  the   purpose  of 
satisfying  the  trust  or  the  duty  of  executors.    Under 
these  circumstances  it  appears  to  me  that  ttieire  can  be 
but  one  answer  to  the  question,  and  that   is,  that  the 
debtors  are  here.    The  fixing  of  the  charaoter  of  the 
assets  by  the  presence  of  the  debtor  may  or  may  not 
have  been  very  philosophical  in  early  times  ;  but  it  is 
a  fact  that  cannot  be  controverted,  and  if  it  is  a  debt 
and  the  debtor  is  here,  that  is  the  charcMster  of  the 
asset  as  fixed  by  the  residence  of  the  debtor,  and  that 
asset  is  English. 

It  appears  to  me  that  that  disposes  of  the  ivhola 
question,  and  I  believe  that  the  leng^  of  the  ar^fu- 
ment — a  very  ingenious  and  learned  argument  I  do 
not  deny— has  entirely  .been  produced  "by  altosnaMy 
using  the  words  "  estate  "  ana  **  interest,'*  aometunee 
in  their  legal  technical  sense,  and  sometimes  in  theb 
more  popiuar  sense ;  while  the  whole  fonxidatioii  d 
the  argument  is  that  the  New  Zealand  xii.ort^ages  ad 
specifically  the  piof^y  of  the  legatee,  &  propositkM 
which  to  my  mind  it  is  impossible  to  i^^^nfafciw*  ] 
entirely  agree  with  the  language  used  1>y  ILiopes  soH 
£ay,  L.JJ.  I  believe  that  they  hav<e  pnt^^Teij 
terse  and  accurate  lanyiage  the  true  sctctatioiii  of  « 
property  in  respect  of  its  local  ohanetar  si 
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I  vonld  wish  to  adopt  the  language  which  they  have 
ond. 

laooQtdiiiftly  move  your  lordghips  that  this  appeal 
be  dkniMed  with  ooste. 

Lord  HxB8GHELL.-*-I  am  of  the  same  opinion. 
The  ^^pellants,  as  the  exeoators  of  Mrs.  ToUemaohe, 
beoiind  entitled  on  her  death  to  one*foiirth  part  of 
theolearreflidne  of  the  estate  of  her  husband.  That 
eiittte  has  not  been  folly  administered;  one  legacy 
nd  some  debts  remain  unpaid.  The  ezecatorS}  who 
in  tiie  appellants  here,  have  brought  in  an  aooonnt, 
sfpart  Of  their  testatrix's  estate,  of  a  certain  sum  of 
oiQiie^  as  being  what  they  are  entitled  to  and  boxmd 
to  pay  probate  duty  npon  under  the  will  of  which  they 
m  ezecatois  in  respect  of  the  estate  of  their 
teitatnx.  They  have  taken,  as  I  understand,  the 
vlidlfl  of  the  assets  of  Algernon  ToUemache  except 
between  £400,000  and  £500,000  invested  in  New 
Zeehnd  mortgages ;  they  have  ^ut  on  the  other  side 
ilw  legacy  and  debts  stiU  remaining  impaid ;  they 
bsfe  itrook  a  balance  between  the  two,  and  one- 
iovth  part  of  that  sum  is,  as  they  contend,  the  sum 
flpoo  which  they  are  bound  to  pay  probate  duty. 
Itii  oontended,  on  the  other  hand,  on  oehalf  of  the 
Gkown,  that  the  amount  of  theie  New  Zealand 
norigages  oaght  to  have  been  one  of  the  items  on 
the  MWt  side  of  the  account,  and  that,  of  course, 
voild  have  increased  the  amount  upon  which  duty 
VM  payable  by  one-fourth  of  that  amount.  The 
qipeOants  daim  a  right  to  exdude  that  sum  on  the 
^voand  that  the  mortgages  are  foreign  assets,  and 
fbit,  therefore,  no  duty  is  payable  in  respect  of  them ; 
ad  no  doubt,  if  they  can  make  out  that  any  par- 
iiealsr  a«et  which  is  part  of  their  testatrix's  estate 
■  sfof«ign  asset,  then  in  respect  of  that  no  duty  is 
pi|«Ue.  I  agree  with  my  noble  and  learned  friend 
A  the  woolsack  that  the  whole  fallacy  of  the 
■fOBait  on  bdulf  of  the  appellants  rests  on  the 
■■oiption  that  Mrs.  ToUemache,  or  they  as  her 
cisntora*  were  entitled  to  any  part  of  these  New 
y»lsad  mortgages  as  an  asset,  she  in  her  own  right 
•they  as  aaaeset  of  their  testatrix.  I  do  not  think 
Aat  they  ha^e  any  estate,  right,  or  interest,  legfd 
«  sq;aitab]ev  in  these  New  Zealand  mortgages,  so 
Si  to  aiake  it  an  asset  of  her  estate.  What  she  had 
•ii|^  tOy  what  they  as  her  executors  had  a  right  to, 
h  CBe-foarih  of  the  clear  residue  of  Mr.  ToUemadhe's 
that  is  to  say,  what  remains  of  his  estate  after 
_  debia  and  legacies ;  and  a  bequest  to  them 
-lonrtli  part  of  his  residuary  estate  does  not 
I  to  nee  to  vest  in  them  or  in  her  a  fourth  part  of 
SMet  <rf  whidi  that  estate  consists  as  contended 
■  iiie  part  of  the  appellants.  It  seems  to  me,  as 
noble  and  leszned  friend  has  pointed  out,  tiiat 
i  fte  estate  is  folly  administered  it  is  impossible 
7  of  what  assets  the  residuary  estate  will  con- 
we  do  not  Imow  how  much  of  the  debt  remain- 
■paid  waa  in  the  present  case,  and  there  was 
roBs  legiioy  nnpaid.  But  the  argument  must  be 
"  tlM  aaine ;  if  there  had  been  a  large  amount 
legacies  still  unpaid,  it  could  not 
I  any  mffannce  in  point  of  legal  effect.  In 
^ssss  how  la  it  possible  to  say  that  any  one  of  the 
legateea  can  point  to  any  part  of  the  assets 
and  say,  **This  is  a  part  of  my 
it  depends  entirely  on  the  method  of 
Off  uie  trustees  in  what  form  the 
_  ^visible  will  exist  when  the 
ia  at  an  end.  That  reslly  seems  to  me 
the  claim  of  the  appellants.  I  do 
n  that.  It  is  unnecessaiy  to  say 
luiTe  been  the  case  if  the  estate  had  been 
bat  I  certainly  am  very  far  from 
at  present  adriseay  that  it  would  have 


made  any  difference,  and  that  even  in  that  case  it 
could  have  been  said  that  this  was  a  foreign  asset  as 
regards  the  estate  of  the  testatrix,  whose  estate  is  in 
question. 

But  it  is  said  that  it  was  open  to  the  executors  of 
Algernon  ToUemache  to  make  over,  if  they  please, 
to  the  testatrix  or  to  her  executors,  in  satisfaction 
of  her  rights  imder  the  residuary  clause  in  her 
husband's  will,  these  New  Zeakmd  bonds,  or  a 
portion  of  them;  and  for  that  authority  has  been 
cited.  That  authority,  so  far  from  telling  in  favour, 
seems  to  me  to  tell  against  the  argument  of  the 
appellants.  If  it  was  open  to  the  executors  in  the 
course  of  administration  to  make  over  to  her  theie 
New  Zealand  bonds,  it  was  equally  open  to  them  to 
make  tiiem  over  to  other  legatees  and  not  to  her. 
And  if  that  be  the  right  which  an  executor  possesses, 
not  only  to  choose  and  select  what  assets  he  shall  use 
for  the  purpose  of  paying  debts,  but  also  to  determine 
the  way  of  administration  by  arrangement  with  the 
legatees  as  to  what  portion  of  the  estate  shall  go  to 
tUs  or  that  legatee,  it  seems  to  me  impossible  imder 
such  circumstances  as  those  to  say  that  at  the  time  of 
the  death  of  the  testatrix  her  executors  were  in  a 
position  to  insist  that  a  certain  portion  of  these  bonds, 
or  an  interest  in  the  undivided  fourth  part  of  these 
bonds,  was  a  part  of  the  estate  of  the  iastatrix.  In 
truth,  what  she  had  a  right  to  was  to  require  the 
executors  of  her  husband  to  administer  his  estate 
completely,  and  she  had  an  interest  to  the  extent  of 
one-f ourtii  of  what  should  prove  to  be  the  residuary 
estate  of  the  testator,  Algernon  ToUemache.  Where 
was  that  situate  P  It  seems  to  me  that  it  can  only 
be  said  to  have  been  situate  in  this  country.  Indeed, 
I  do  not  think  it  was  seriously  disputed  on  the  part 
of  tiie  appellants  that,  unless  their  contention  could 
be  made  out  that  there  was  a  right  to  these  assets, 
making  them  foreign  assets,  in  Mrs.  ToUemache, 
or  her  executors,  probate  duty  is  payable  upon  the 
whole  sum,  and  the  whole  of  it  must  be  regarded 
as  an  asset  situate  in  this  country.  For  these 
reasons  I  think  the  judgment  appealed  from  must 
be  sdfirmed. 

Lord  Maonaqhtbn. — I  am  of  the  same  opinion. 
I  think  the  point  is  a  very  short  one,  and  I  think 
the  claim  of  the  Grown  is  very  dear.  For  my  part 
I  am  quite  content  to  adopt  the  judgments  of  Lopes 
and  Kay,  L. JJ. 

Lord  Shand. — ^I  am  of  the  same  opinion,  and  I  am 
satisfied  to  rest  my  judgment  on  the  reasons  given  by 
the  learned  judges.  Lopes  and  S^ay,  L.JJ.    It  is  quite 
clear  that  the   New  Zealand   mortgages  were  the 
property  of  Mr.  ToUemache  when  he  died,  and   1 
have  seen  nothing  that  occurred  after  that  to  make 
these  mortgages  the  property  of  his  widow.    There 
was  no  aUocation  of  any  kind ;   and  the  trust  fund 
was  not  in  a  position  to  be  wound  up.   Even  although 
the  legacies  and  debts  had  aU  beoi  paid  I  should 
hold  zae  same   view.    There   were   a   number   of 
persons  having  right  to  the  residue,  and  interested  in 
its   realization.     The  daim  of   Mrs.    ToUemache's 
executors  and  trustees  was  resUy  a  daim  to  a  share 
of  tiie  residue,  and  it  had  never  been  changed  by 
aUocation  dther  by  Mr.  ToUemadie's  trustees,  or  by 
arrangement  with  the  other  persons  interested,  so  as 
to  make  the  right  of  these  executors  a  right  to  spedfic 
assets.    They  might  have  objected  to  accept  the  New 
Zealand  mortgages  ii  it  had  been  proposed  to  aUo« 
cats  these  to  them  as  part  of  the  rendue,  and  the 
other  parties  interested  might  also  have  had  vaUd 
objection  to  such  an  aUocation.    If  Mr.  ToUemache's 
executors  had  hdd  t^e  entire  estate  for  bdioof  of  his 
widow,  the  case  might  have  been  different ;  but,  with 
V  other    persons    interested    in    an   undivided    and 
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nnrealised  residue,  none  of  tbe  beneficiaries  had  in 
themselves  a  right  of  ownership  in  particular  assets 
of  Mr.  Tollemache's  estate. 

Lord  Dayet. — The  principal  testator  in  this  case, 
Algernon  Grtkj  ToUemache,  died  on  the  16th  of 
January,  1892.  His  widow,  Mrs.  ToUemaohe,  was 
entitled  to  a  life  interest  in  the  entirety  of  his  resi- 
duary estate,  and  was  also  entitled  to  one-fourth  of 
the  capital ;  that  is  to  say,  Mrs.  ToUemache  had  an 
immediate  title  to  one-fourth  of  her  husband's  residue 
and  a  life  interest  in  the  other  three-fourths.  She 
died  a  little  more  than  a  year  after  the  death  of  her 
husband.  At  the  time  of  the  lady's  death  tiie  testa- 
tor's personid  estate  had  not  been  fully  administered, 
and  was  in  course  of  administration,  and  the  amount 
of  the  dear  residue  had  not  been  ascertained.  I  read 
the  very  dear  statement  in  the  answer  of  the  execu- 
tors, not  forgetting  Mr.  Channdl's  statement,  which 
seems  to  me  to  he  irrelevant,  that  the  estate  had 
very  nearly  been  administered.  In  the  events  which 
happened  the  residuair  estate  of  the  original  testator 
is  divisible  into  sixty-four  shares,  of  which  the  present 
appellants  are  entitled  to  sixteen.  What,  then,  are 
the  rights  of  the  appdlants  P  Their  riffht,  and  the 
only  right  which  they  could  enforce  adversely,  is  to 
have  the  administration  completed  and  the  residuary 
estate  ascertained  and  realized,  either  wholly  or  so 
far  as  may  be  necessary  for  t^e  purpose,  and  to  have 
one-fourth  of  the  proceeds  paid  to  tibem.  The 
residuary  legatees  may  no  doubt  agree  between 
themsdves  to  take  any  portion  of  tiie  estate  in  specie, 
or  an  appropriation  may  be  made  of  particular 
portions  of  the  estate  in  satisfaction  of  any  share  by 
any  fair  agreement  between  the  executors  and  the 
residuary  legatees,  or  a  scheme  of  division  of  that 
kind  might  no  doubt  be  made  by  the  executors  either 
with  the  sanction  of  the  court,  or  possibly  at  their 
own  risk.  In  this  case  there  has  been  no  election  to 
take  the  estate  or  any  portion  of  it  in  spede ;  nor  has 
there  been  any  appropriation  by  the  executors,  and, 
indeed,  at  the  time  of  Mrs.  ToUemache's  death  the  time 
had  not  arrived  for  any  such  dection  or  appro- 
priation. 

Mr.  Channdl  endeavoured  to  argue  that  a  trust 
fund  had  "  practically  "  (I  think  that  was  the  expres- 
sion) been  constituted  of  these  colonial  mortgages  in 
Mrs.  ToUemache's  lifetime,  and  that  she,  at  the  time 
of  her  death,  was  entitled  to  an  undivided  share  of 
that  trust  fund.  It  is  suffident  answer  to  that  argu- 
ment to  say  that  (on  the  statement  in  the  answer) 
no  trust  fimd  had  been  constituted,  or  could  have 
been  constituted,  until  the  reddue  had  been  ascer- 
tained, and  it  is  unnecessary  to  condder  what  would 
have  been  the  case  if  these  mortgages  had  formed 
part  of  a  duly  constituted  trust  fund  vested  in 
trustees  for  the  lady. 

I  am  of  opinion,  on  the  facts  of  this  case,  that  Mrs. 
ToUemache  at  the  time  of  her  death  had  no  right  of 
property  in,  or  right  to  daim  any  part  of,  the  mort- 
gages in  specie,  and  that  the  appelhuits,  her  executors, 
acquired  only  a  right  to  have  the  estate  duly  adminis- 
terod,  and  to  enforce  that  right  by  an  action  for  the 
purpose,  but  had  no  right  virtute  officii  to  have  any 
part  of  the  New  Zealand  mortgage  appropriated  to 
the  estate  of  their  testatrix  in  spede. 

Order  appealed  from  affirmed,  and  appeal  dismissed 
with  costs, 

SoUdtor  for  the  appellants,  J,  A.  Bertram, 

Solicitor  for  the  respondent,  F,  G,  Chre, 


OCoutt  Of  SlppraU 

From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B. ,  and  Lopes  >  Feb.  %, 

and  Ohitty,  L.  JJ.),  J 

WlLUAMB  V.  Gooss.  (a.) 

PrcuUce — Paiftnent  into  court — Issue — Method  of  hamg 
issue  toJury^Ord,  22,  r.  22— ^tM^Morfwe  Ad,  1875, 
0.22. 

Ord,  22,  r.  22,  is  not  ultra  vires  as  a  caniraventm 
of  section  22  of  the  Judicature  Act,  1875. 

AppUcation  for  a  new  trial  of  an  action  tried  before 
Matnew,  J.,  and  a  jury. 

The  action  was  brought  to  recover  damages  for 
personal  injuries.  The  defenduit  in  his  defence, 
denied  liamlity,  and  paid  £30  into  court  The 
plaintiff  joined  issue  on  the  question  of  liability,  and 
said  that  the  sum  paid  into  court  was  not  suffident  to 
satisfy  the  daim. 

At  the  trial  the  jury,  in  accordance  with  ord.  22, 
r.  22,  were  not  informed  of  the  fact  that  any  money 
had  been  paid  into  court,  and  they  returned  a  ver^ct 
for  the  plEdntiff  for  £15. 

Mathew,  J.,  entered  judgment  for  the  defendant, 
directing  that  the  sum  of  £15  should  be  paid  out  to 
the  plaintiff,  and  that  the  balance  of  £15  should  be 
paid  back  to  the  defendant. 

Ord.  22,  r.  22,  is  as  foUows  :  "  Where  a  cause  or 
matter  is  bied  l^  a  judge  with  a  jury,  no  oommoni- 
cation  to  the  jury  shaU  be  made  untu  after  tbe  vet- 
diet  is  given,  either  of  the  fact  that  money  has  been 
paid  into  court,  or  of  the  amount  paid  in.  The  jury 
shaU  be  required  to  find  the  amount  of  the  debt  or 
damages,  as  the  case  may  be,  without  reference  to 
any  payment  into  court." 

The  plaintiff  applied  for  a  new  trial  on  the  ground 
of  misdirection. 

Orump,  Q,C,,  and  Hohler,  for  the  plaiiitiff. — Old. 
22,  r.  22,  is  uUra  vires,  as  being  in  contraTenticm  of 
section  22  of  the  Judicature  Act,  1875,  which  eoacts 
that ''  Nothing  in  the  prindpal  Act,  nor  in  any  rale 
or  order  made  under  the  powers  thereof  or  ox  this 
Act,  shaU  take  away  or  prejudice  the  risht  oi  iny 
party  to  any  action  to  have  the  issues  for  trial  bv  jury 
submitted  and  left  by  the  judge  to  the  jary.  before 
whom  the  same  shaU  come  for  trial,  ^^ith  a  proper 
and  complete  direction  to  the  jury  upon  the  law,  and 
as  to  the  evidence  applicable  to  such  issues."     Where 
money  is  paid  into  court,  the  only  issue  is  whethei 
the  money  so  paid  in  is  suffident  to  satisfy  the  plain- 
tiff's claim.    Up  to  the  year  1893,  when.  ord.  22«  t. 
22,  was  made,  the  practice  was  that  the   jury  wev 
told  what  sum  had  been  paid  into  court,   and  tiv 
judge  directed  them  that  the  only  question  for  Oieii 
was  whether  that  sum  was  enough.        In    this  oas 
the  only  question    was    whether  the    plaintiff  wt 
entitled   to  more  than  £30.      The   le&rned    jndg< 
therefore,  ought  to  have  disregarded,  the  role,  an 
told  the  jury  that  £30  had  been  paid  into  court,  sa 
asked  them  whether  that  was  enough. 

Dickens^  Q.C,  and  MaUinson,  for  tbe  defendant. 

Lord  EsHEB,  M.B. — The  argument  in  tJiiif  case 
that  it  was  misdirection  on  the  part  of  the  learn 
judge  not  to  teU  the  jury  what  amount  liad  lieenp 
into  court.  It  is  put  upon  this  gromiid,  fiKf^t,  ^JQ 
money  is  paid  into  court,  the  issue  i^  ^wliethLer  the  « 
so  paid  in  is  enough,  whether  the  d&ma^es  to  wh 
the  jury  think  the  plaintiff  is  entitled,  are  n^ore  or  1 

(a.)  Beported  by  F.  G.  Buoxkb,  Ba^.^ 
Iaw. 
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than  that  ram.  And  it  is  aigaed  that  that  iasae  must 
be  pat  to  the  jnzy  in  those  terms.  Against  that 
view  there  is  ord.  22,  r.  22,  which  says  that  no  oom- 
suudcation  shall  be  made  to  the  jury  either  of  the 
lutthatmone^  has  been  paid  into  oourt  or  of  the 
UDOunt  paid  in  until  after  verdiot.  It  is  argpied, 
however,  that  ihat  rule  is  tiUra  vires,  and  that  it  is 
the  doty  of  the  judge  to  tell  the  jury  what  amount 
hai  been  paid  into  oourt.    It  is  said  that  in  an  un- 

Xried  case  the  Lord  Ohief  Justice  disregarded  the 
;  it  does  not  seem,  however,  that  he  said  it  was 
ntbn  nret,  and  I  do  not  comment  on  that  case.    I 
am  d  opiuion  that  the  rule  is  not  uUra  vires.    The 
Sole  Ccnnmittee  are  authorized  by  section  17  of  the 
Jiidk»tDre  Act»  1875,  to  make  rules  for  regulating 
pleedmg,  practice,  and  procedure,  and  rules  so  made 
have  to  be  laid  before  Parliament.    I  have  no  doubt 
flat  what  takes  place  iu  the  course  of  a  trial  with 
imd  to  the  conduct  of  the  trial  is  a  matter  of  pro- 
ewDie.    This  rule  in  effect  says  that  though  the 
Jvneu  whether  the  sum  paid  into  court  is  sufficient, 
that  issue  is  to  be  left  to  the  jury  in  a  particular  way. 
The  judge  is  to  dizect  the  jury  to  find  the  amount  of 
damages  to  which  they  think  the  plaintiff  is  entitled, 
and,  after  he  has  taken  their  finding,  he  is  to  enter 
judgment  one  way  or  the  other  according  as  the 
anunmt  found  by  tiiem  is  more  or  less  than  the  sum 
paid  into  court.    That  is  a  matter  of  procedure,  and 
ve  camiot  say  that  the  rule  is  uUra  vires,  even  sup- 
poam^  that  we  have  any  power  to    consider   the 
9M>«m  whether  it  is  u&ra  vires.    The  application 
most  therefore  be  dismissed. 

IXNPls,  L.  J.— It  is  contended  that  ord.  22,  r.  22,  is 
■Arsfvfvf.  I  will  not  express  any  opinion  on  the 
jnaslion  whether  we  have  power  to  decide  whether  it 
IB  uttra  vires,  for  in  my  opmion  it  is  not  ulira  vires. 
It  deals  with  procedure  only.  It  is  said  that  by 
Nction  22  of  the  Judicature  Act,  1875,  the  issues 
anst  be  left  to  the  jury.  But  in  this  case  it  cannot 
be  and  that  any  issue  has  been  withdrawn  from  the 
]vy.  The  iasnes  were,  first,  was  there  any  liability ; 
Modly,  if  there  was  any  liability,  what  was  the 
It 


;  of  the  damages.  It  was  not  neoessarv  to  put 
file  queation  expres^  to  the  jury  whether  £30  was 
nSamt,  though  the  result  would  be  that,  accord- 
ing as  the  damages  fcand  by  them  were  more  or  less 
than  that  ram,  judgment  would  be  entered  one  way 
or  the  other.  In  my  opinion  the  rule  is  a  wholesome 
nie,  and  has  worked  satisfactorily. 

Gbittt,  Ii.J.,  concurred. 

AgflioaiiUm  dismissed. 

Sdieiton  for  the  plaintiff,  Sismev  &  Sismey,  for 
TitOkwal,  LoveU,  dt  Clinch,  Gravesend. 

Solicitoza   for  the   defendant,    L.    Kirkman,    for 
MikkiU  ^  Maoartnoy,  Gravesend. 


Feb.  16. 


From  Q.  B.  Div.  1 

(Lord  Eaher,  M.B.,  and  Lopes  > 

and  Ghifcty,  L.JJ.)  j 

WaacMrgKHH  i  ke  CtomrTY  C!ot7N0IL  {Appellants)  v. 
AmMasMMxrr  CoioarTXE  of  Woboesteb  UiaoN 
{BespandeniB).  (a.) 

•JWr  law — Bating — Exemption — County  council — Joint 
oecuptUian  by  ootmty  council  and  justices. 

Jhremi&et  which  are  jointly  occupied  by  a   county 
far  administrative  purposes  and  by  justices  for 


(a.)  BflfMHted   hy  W.  F.  Babbt,  Esq.,  Barrister- 
at^Law. 


judicial  purposes  are  rateable  in  respect  of  the  occupa^ 
tion  by  the  county  council. 

The  principle  laid  down  in  Greig  v.  University  of 
Edinburgh,  L,  B.  H.  L,  (<Sc.)  348,  as  to  exemption 
from  rateability,  followed. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
Division  upon  a  case  stated  under  12  &  13  Vict.  c.  45, 
s.  11,  on  appeal  to  quarter  sessions  against  an  assess- 
ment to  the  poor  rate. 

Under  1  ft  2  Will.  4,  c.  xlviii.  the  justices  of  the 
peace  for  the  county  of  Worcester  purchased  pro- 
perty in  the  city  of  Worcester  for  the  purpose  of 
erecting  thereon  a  county  hall,  courts  of  justice, 
offices,  and  judges'  lodgings.  The  buildings  were 
erected  and  were  known  as  the  Shire  HalL  The 
premises  having  been  assessed  to  the  poor  rate,  it 
was  held  in  1839  {Beg,  v.  Justices  of  Worcestershire, 
11  A.  &  E.  57)  that  the  justices  were  not  liable  to 
poor  rate  for  the  premises. 

By  section  64  of  the  Local  Government  Act,  1888, 
the  Shire  Hall  became  vested  in  the  appellants. 

In  April,  1896,  the  appellants  were  assessed  to  the 
relief  of  the  poor  of  tbe  parish  of  St.  Nicholas  in 
respect  of  certain  portions  of  the  Shire  Hall  as  the 
owners  and  occupiers  thereof.  Those  portions  com- 
prised the  council  chamber,  which  was  used  for 
meetings  of  the  county  council,  and  also  for  holding 
a  second  court  of  quarter  sessions  and  for  other 
judicial  purposes ;  the  offices  used  by  the  derk  of  the 
peace,  who  was  ex  officio  clerk  of  tbe  county  council, 
for  both  the  judicial  business  of  quarter  sessions  and 
the  administrative  business  of  the  county  council; 
and  a  hall  and  other  rooms  used  as  waiting-rooms  for 
witnesses  and  the  public  at  assizes  and  quarter 
sessions,  and  at  other  times  for  county  council  pur- 
poses. The  premises  were  assessed  in  so  far  as  they 
were  used  for  administrative  as  distinguished  from 
judicial  purposes;  and  it  was  agreed  that  if  the 
premises  or  any  part  thereof  were  Juable  to  be  rated 
the  amounts  at  ^lich  they  were  rated  and  the  appor- 
tionments were  to  stand. 

The  question  for  the  court  was  whether  the  appel- 
lants were  liable  to  be  rated  in  respect  of  the  above 
premises  or  any  part  thereof. 

The  Divisional  Court,  upon  the  authority  of  Middle'^ 
sex  County  Council  v.  8t.  Oeorge*s  Union,  ante,  p. 
215,  [1897]  1  Q.  B.  64,  held  that  they  were  liable  to 
berated. 

Alfred  Young  and  C,  F,  Vachell,  for  the  appellants. 
— In  Middlesex  County  Council  v.  St,  George*s  Union 
the  parts  used  jointly  by  the  justices  and  the  county 
council  were  uaed  for  administrative  purposes  only. 
Here  the  user  by  the  justices  is  for  ju(uoitd  puiposes, 
and  that  exempts  those  parts  from  rating.  Before 
tiie  Local  Government  Act,  1888,  the  justices  dis- 
charged both  their  administrative  and  judicial  duties 
in  i£is  buildins,  and  yet  the  whole  building  was 
exempt :  NichoUim  v.  Holbom  Union,  35  W.  B.  230, 
18  Q.  B.  D.  161.  The  fact  that  the  county  council 
now  discharge  the  administrative  duties  which  were 
formerly  discharged  by  the  justices  cannot  make  the 
parts  jointly  us^  rateable.  The  only  parts  liable  to 
be  rated  are  those  whidi  are  separately  occupied  by 
the  county  council  for  administrative  purposes. 

Bosanquet,  Q,C,  {B,  Harington  with  him),  for  the 
respondents. — ^The  test  of  exemption  from  rateability 
is  laid  down  by  Lord  Coims  in  Chreig  v.  University  of 
Edinburgh,  L.  B.  1  H.  L.  (Sc.)  348— namely,  that 
the  occupation  must  be  by  the  Grown  or  by  persons 
using  the  property  exclusively  iu  and  for  the  service 
of  the  Crown.  Here  there  was  no  such  exclusive 
occupation. 

Lord  EsHEB,  M.B.— Certain  parts  of  the  Shire 
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High  Ooubt. 


Hall  haye  been  assessed  to  the  relief  of  the  poor,  and 
the  oonnly  connoil  have  been  assessed  as  the  ocon- 
piers  thereof.  There  is  a  part  which  has  not  been 
assessed,  and  that  is  the  part  which  is  used  exdusiyely 
for  the  assizes  and  quarter  sessions.  The  parts  whicn 
are  rated  and  the  mode  in  which  those  parts  are  used 
are  described  in  the  case.  It  is  clear  that  the  county 
council  are  the  owners  and  occupiers.  All  the  parts 
so  rated  are  used  partly  for  county  council  pur- 
poses. Upon  occasions  those  parts  are  also  ased  by 
the  justices  for  judicial  purposes,  and  it  is  con- 
tended thftt  those  parts  are  exempt  from  rating,  the 
argument  coming  to  this,  that  because  those  parts 
are  sometime^  used  by  the  justices,  the  county 
council,  which  also  uses  those  parts  for  county  pur- 
poses, are  exempt  from  rating.  The  county  council 
have  not  been  rated  at  the  full  value  of  those  parts, 
but  the  value  has  been  apportioned.  We  have 
nothing  to  say  to  the  figures,  and  we  can  give  no 
opinion  whether  the  county  council  have  not  been 
treated  too  favourably.  The  question  whether  there 
should  be  an  api>ortionment  may  arise  on  some  future 
occasion,  and  &e  court  may  have  to  say  whether  if 
the  premises  are  not  exempt  the  county  councU 
Bhould  not  be  rioted  at  the  full  value. 

Now,  ihe  general  principle  of  exemption  has  been 
laid  down  by  Lord  Cairns  in  the  House  of  Lords  in 
Oreig  v.  University  of  Edinburah  :  "  Any  property 
which  is  in  the  occupation  of  the  Crown,  or  of 
persons  using  it  exdusiyely  in  and  for  the  service  of 
the  Crown,  is  not  rateabln  to  the  relief  of  the  poor.'* 

Li  the  present  case  the  i>arts  of  the  building 
which  are  rated  are  not  occupied  by  persons  using 
them  exclusively  in  or  for  the  service  of  the  Crown. 
They  are  therefore  rateable. 

LoFBS,  L.  J. — The  decisions  in  the  House  of  Lords 
show  that  buildings  occupied  and  used  for  pubUc 
purposes  are  rateable  unless  they  are  occupied  by  the 
Crown  or  by  persons  using  them  in  or  for  the  service 
of  the  Crown.  They  must  be  occupied  exclusively 
by  the  Crown  or  by  persons  for  the  purposes  of  the 
Cbrown  to  make  them  exempt. 

CHmi;,  L.J.— I  am  of  the  same  opinion.  The 
case  comes  within  the  principle  laid  down  in  the 
House  of  Lords  in  Qreig  v.  University  of  Edinburgh, 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Clarke  &  Blundellf  for 
8,  Thomeley,  Worcester. 

Solicitor  for  the  respondents,  G.  Astell  Ball,  for 
A.  W.  KnoU,  Worcester. 


Wii^  <Kourt  o(  Jlu0ttce. 

<S^f5:-}        ""        Feb.  17. 18. 

London  and  CoxmrY  Banking  Co.  v.  Qoddard.  (a.) 

Mortgage— Equitable  mortgage  by  deposit— Declaration 
of  trust—Sfew  trustee — Vesting  declaration — Trustee 
Act,  1893  (66  <fe  67  Vict,  c,  63),  ss.  12,  sub-sections 
(1)(3);50. 

Eeal  estate  vjos  conveyed  in  1883  to  A,  in  fee,  who 
sold  it  again,  and  afterwards  repurchased  it  on  the  26th 
of  August,  1887.  In  1890  A.  made  an  equUahle  mort- 
gage  of  the  property  to  B,  by  deposit  of  the  deed  of  con^ 
veyance  of  the  26th  of  August,  1887.     On  the  2Qth  of 


(a.)  Eeported  by  G,  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


February,  1894,  A,  made  a  second  equitable  mortgage}^ 
depositing  with  a  bank  the  deed  of  conveyance  of  18&S, 
and  this  deposit  was  accompanied  by  a  memorandum  in 
which  A .  declared  thai  during  the  continuance  of  the 
loan  then  advanced  by  the  bank  he  held  the  property  on 
trust  for  the  bank,  and  thereby  further  gave  the  bank 
power  to  appoint  a  new  trustee  in  his  place  and  to  make 
a  declaration  vesting  the  property  in  such  new  trustee. 
The  bank  had  then  no  notice  of  B,^s  prior  eqtMtiU 
mortgage.  On  the  22nd  of  February,  1896,  A.  executed 
a  legal  mortgage  of  the  same  property  to  C,  who,  how- 
ever, took  with  notice  of  the  barUcs  equitable  mortgage. 
On  the  2^rd  of  March,  1896,  the  bank  (having  ika^ 
become  aware  of  B,*s  equitable  mortgage)  executed  a  deed 
appointing  the  manager  of  the  bank  a  new  trustee  in 
place  of  A,,  and  containing  a  declaration  vetting  the 
property  in  such  new  trustee. 

Held,  (1)  that,  by  reason  of  .the  power  of  appointing  a 
new  trustee  and  the  abovc'-^nentioned  vesting  dedartxHon, 
the  bank  could,  by  virtue  of  section  12,  sub'Seetion  (1), 
of  the  Trustee  Act,  1893,  vest  tJie  legal  estate  in  the  new 
trustee,  and  theU  neither  section  12,  sub^section  (3),  nor 
Qection  60  of  the  same  Act  prevented  this  ; 

(2)  That  C,  the  legal  mortgagee,  having  taken  loiiK 
notice  of  the  bank^s  equitable  mortgage,  only  took  the 
legal  estate  subject  to  the  power  of  the  bank  to  divest  it; 
and 

(3)  That  the  bank  had  got  in  the  legal  estate,  not  by 
means  of  a  conveyance  from  a  bare  truAee,  but  by  meam 
of  the  declaration  of  trust  which  the  bank  stipuUxted  for 
when  it  advanced  the  money,  and,  consequently^  that  Uie 
bank  was  entitled  to  priority  over  B.*s  prior  equiMU 
mortgage. 

Action. 

In  1883  certain  property  in  Siiddlesex  waa  oo/aveyed 
to  Samuel  GK)ddard,  who  sold  it  on  the  15th  of  'M'w™, 
1886. 

The  purchaser  mortgaged  the  property  to  Battcock 
and  King,  and  on  the  26th  of  August,  1887,  resold  the 
property  to  Samuel  Goddard,  subject  to  the  mort" 
gage  to  Battcock  and  King. 

On  the  1st  of  July,  1890,  Samuel  Qoddaxd 
deposited  the  conveyance  of  the  26th  of  August, 
1887,  with  Barrell  to  secure  an  advance  of  X300. 

Battcock  and  King  were  paid  off,  and,  bavin^  no 
notice  of  Barrell's  charge,  reconveyed  the  property 
to  Samuel  Goddard  on  or  before  the  20th  of  Febni* 
ary,  1894. 

On  the  17th  of  February,  1894,  Samuel  €h>ddard 
went  to  the  bank  and  deposited  the  title  deeds  o£ 
other  properties  to  secure  an  advance  of  £5,500. 

On  the  20th  of  February,  1894,  a  further  advanoe  of 
£2,000  was  made,  and  Samuel  Goddard  depooted 
with  the  bank  the  deeds  relating  to  this  property  down 
to  and  including  the  first  conveyance  to  him  in  1883, 
which  he  said  conferred  a  clear  tiUe  upon  him,  ^o*<l 
said  that  he  was  willing  to  submit  it  to  the  hank's 
solicitors,  who  thought  the  title  good.  The  bank  had 
then  no  notice  of  Barrell's  charge. 

The  Middlesex  registry  was  not  searolied  hy  either 
Barrell  or  the  bank.  The  sale  by  Samuel  Qoddard  oa 
the  15th  of  March,  1886,  and  the  repuroliaae  by  liiwi 
on  the  26th  of  August,  1887,  were  (inter  aZto),  how- 
ever, in  fact,  registered. 

The  memorandum  given  by  Samuel  Gk>ddard  to  the 
bank  upon  the  occasion  of  this  deposit  inras  in  the 
following  printed  form,  the  names  only  l>ein^  'written : 

''I  declare  that  during  the  continuaAoe  of  the 
charge  I  will  hold  the  premises  in  trust  for  tbe  hank, 
and  will  convey  them  as  the  bank  or  its  Keneral 
manager  may  direct,  and  I  authoiize  the  bank  to 
remove  me  from  being  a  trustee,  and  to  appoint 
another  person  and  make  a  dedanitioii  ▼eati^^he 
property  in  such  other  peison."  * 
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By  an  indenture  dated  the  22nd  of  February,  1896, 
Suiiiel  Gkiddard  oonyeyed  by  way  of  mortgage  the 
legal  estate  of  the  property  in  question  to  Joseph 
Goddard  to  secure  the  repayment  of  a  loan  of  £1,000 
adfanoed  by  Joseph  Goddard. 

A  statement  in  the  pleadiogs  that  Joseph  Gknldard 
had  notice  of  the  charge  to  the  bank  was  not  denied, 
and  the  mortgage  to  him  was  subject  to  the  bank's 
equitable  charge. 

Bt  an  indenture  dated  the  23rd  of  March,  1896, 
the  bank,  in  ezerdse  of  the  powers  conferred  by  the 
memorandum  of  the  20th  of  February,  1894,  ap- 
pomted  its  general  managers  trustees  in  the  place  of 
oamiiel  Goddard,  and  declared  that  the  property 
•faoold  vest  in  such  trustees.  At  the  time  of  the  execu- 
tion of  this  deed  of  the  2drd  of  March,  1896,  the 
hank  had  notice  of  Barrell*s  equitable  charge. 

Samuel  Goddard  became  bankrupt  on  Uie  23rd  of 
Maich,  1896. 

On  the  29th  of  April,  1896,  the  writ  in  the  action 
vas  issued,  the  bank  claiming  to  be  first  mortgagees 
as  against  Barrell,  Joseph  Ck>ddard,  and  Stmuel 
Godcbid's  trustee  in  bankruptcy. 

Bawlin8t  Q.C.,  and  Vaughan  Hawkins,  for  the 
haaL— We  have  got  in  the  lesal  estate  by  virtue  of 
theTrofltee  Act,  1893,  s.  12  (l),  and  there  is  no  equity 
pievmUng  us  from  ayailing_ourselyes  of  its  protec- 
tion :  TmyUjT  t.  Muuea,  38  W.  B.  663,  [1891]  1  Ch.  8. 
li  we  baye  not  got  in  the  legal  estate,  we  have  the 
B^t  to  get  it  in« 

They  cited  Withughhy  y.  Willaughhy,  1  T.  E.  763; 
Wiimoi  y.  Pike,  6  Hare  14 ;  Boherta  y.  Croft,  6  W.  E. 
144,  2  De  G.  &  J.  1 ;  Dixon  y.  Muckleeton,  21  W.  E. 
178,  L.  B.  8  Gh.  155 ;  Paiman  y.  Harland,  29  W.  R 
m,  17  Gh.  D.  853;  Bushdl  y.  Bushell,  1  Sch.  &  Lef. 
90;  /a  re  Ingham,  [1893]  1  Ch.  352. 

Bwinfen  Eady,  Q.C7.,  and  Oreenwood,  for  Barrell. — 
Woakj  is  not  affected  by  getting  in  the  legal  estate 
frm  a  tmstee:  Sharpies  y.  Adams,  11  W.  £.  450, 
92  Beay.  213.  Moreoyer,  an  equitable  incumbrancer 
cmiiotk  after  receiying  notice  of  a  prior  incumbrance, 
oUain  niioxity  oyer  it  by  getting  in  a  legal  estate 
fnm  a  bare  trustee :  Earpham  y.  BhaMock,  30  W.  B. 
49,  19  Ch.  D.  207.  In  that  case  the  bare  trustee 
vas  a  paid-off  mortgagee.  A  foritoti  priority  cannot 
be  obteined  hj  getting  in  the  legal  estate  from  the 
tertgagor.    Th»  Trustee  Act  does  not  apply  to  a 

BOUm^  for  Joeeph  Goddard. 

Jemkitu  and  Claiykn,  for  other  parties. 


f  V< 


i,  in  reply. — The  relations  of  mortgagor  and 
are  not  fiduoia^,  but  if  they  choose  to 
L  0O,  they  can.  Ais  is  commonly  done  as 
_  I  the  outstanding  three  days  in  a  mortgage  of 
Ifasrfiuld  property.  A  person  who  takes  a  legal 
'pom  a  trustee  with  notice  of  a  prior  charge 
beoomes  a  trustee:  Saunders  y.  DtheWy 
270;  so  eyen  if  Joseph  Goddard  has  the  legal 
.  lie  is  a  trustee  for  the  bank.  Earpham  y. 
BhmdUctk  is  explained  in  Taylor  y.  BusseU.  ^ere  is 
a<KBtanetioii  between  netting  in  the  legal  estate  by 
a  aav  tranaaction,  ana  a  man  clothing  himself  with 
Aa  IflQpal  estate  in  pursuance  of  a  former  arrange- 
mmtL  Sharpies  y.  Adams  is  criticised  in  Maxfield  y. 
BmUm^  22  W.  B.  148,  p.  149,  L.  B.  17  Eq.  15,  p.  19. 
flas^  too,  ChMrnham  y.  Shipper,  best  reported  34  W.  B. 
Uft.  We  ware  less  negligent  than  Barrell,  although 
aattv  of  na  searched  in  the  Middlesex  registry,  for 
wa  JBfaafigatnd  the  title  and  got  the  deeds. 

BoBXK,  J. — [His  lordship,  after  obserying  that  the 
^^i*^i  \  \M  register  was  not  searched  by  either  Barrell 
■DKtha  bank,  zefened  briefly  to  the  effect  of  the 


Middlesex  Begistry  Act,  which  he  seemed  to  con- 
sider was  not  material  in  the  present  case,  and  con- 
tinued:] The  deposit  with  fiarrell  bdnff  in  1890, 
Samuel  Goddard  m  1894  deposited  t^e  deeds  witii 
the  bank,  who  had  no  notice  of  Barrell's  charge.  It 
is  said  the  deed  of  the  20th  of  February,  1894,  did 
not  giye  the  legal  estate,  but  only  the  right  to  call 
for  it,  and  that  the  mortgage  is  equitable  only  as  the 


that  the  bank  did  not  f^eX  any  legal  estate  on  the 
20th  of  February,  1894,  but  it  took  the  deeds  and  a 
security  in  such  a  f or^  that  it  could  take  the  legal 
estate  at  any  moment  it  chose,  and  the  legal  estate 
yested  under  the  proyisions  of  the  Trustee  Act,  1893. 
It  is  said  that  this  is  a  mortgage  deed,  and 
that  the  Act  does  not  appljr.  Section  12  is  yery 
important.  The  reference  in  section  12  (3)  is 
to  the  practice  of  keeping  notice  of  the  trusts  of 
mortgage  money  out  of  the  mortgage  to  facilitate 
the  reconyeyance.  [His  lordship  idso  referred  to 
sections  le,  11,  12,  15,  26,  28,  29,  30,  and  36.] 
Under  the  definition  clause  (section  50)  ''trust" 
does  not  include  the  duties  incident  to  an  estate 
conyeyed  by  way  of  mortgage.  It  is  said  that  it 
follows  that  the  legal  estate  cannot  be  yested  by  such 
a  declaration.  But  the  definition  is  taken  from  the 
Trustee  Act,  1850.  As  between  the  mortgagor  and 
mortgagee  ^ere  is  no  trust  during  the  continuance 
of  the  security.  But  the  words  "  conyeyed  by  way 
of  mortgage ''  mean  where  there  is  a  mere  mortgage. 
Whateyer  the  interpretation  clause  may  be,  there  is 
nothing  to  say  that  the  Act  is  not  to  apply  to  a  case 
in  which  a  mortgage  contains  an  express  declaration 
of  trust  The  declaration  of  trust  in  a  mortgage  of 
a  lease  is  similar.  I  recollect  the  form  used  to  be  a 
declaration  of  trust  for  a  purchase  after  sale,  but 
another  form  seems  to  haye  come  into  use.  I  think 
the  yesting  was  co-extensiye  with  the  declaration  of 
trust.  I  do  not  express  any  opinion  as  to  what 
effect  it  would  haye  had  if  Josepn  Goddard  had  not 
known  of  the  memorandum  to  the  bank.  He  knew 
that  the  person  from  whom  he  derived  title  had 
declared  hunself  a  trustee  for  the  bank,  and  had  given 
the  bank  power  to  vest  the  property  in  any  persons  the 
bank  might  thereafter  appoint  as  trustees  m  place  of 
him.  He  could  not,  therefore,  acquire  the  legiu  estate 
except  subject  to  the  power  of  the  bank  to  divest  it. 
It  is  said  that  the  legal  estate  was  not  given  at  the 
time  the  money  was  advanced.  But  Lord  Herschell 
says  in  Tayliyr  v.  BusseU,  [1892]  A.  C,  p.  253 ;  "  It 
is  not  disputed  that  the  doctrine  of  equity  is  well 
settled  that  a  man  who  has  hmd  fide  paid  money 
without  notice  of  any  other  title,  though  at  the  time 
of  the  payment  he,  as  purchaser,  gets  nothing  but 
an  equi&ble  title,  may  afterwards  eet  in  a  le^  title 
if  he  can,  and  may  hold  it,  though  during  the  mterval 
between  tiie  payment  and  the  getting  in  of  the 
legal  title  he  may  have  had  notice  of  some  prior 
dealing  inconsistent  with  the  good  faith  of  the  dealing 
with  himself."  Lord  Macnaghten  says,  [1892]  A.  G. 
259:  **The  mere  fact  that  the  subsequent  incum- 
brancer has  notice  of  the  prior  incumbrance  when  he 
gets  in  the  legal  estate  counts  for  nothing.  It  is,  as 
Lord  Hardwicke  says,  the  very  occasion  which  shows 
the  necessity  of  it." 

Barrell  had  no  declaration  of  trust  in  his  security, 
but  merely  tiie  right  to  foreclosure  conferred  by  the 
deposit.  The  bank  obtained  an  express  declaration 
of  trust,  and  advanced  cash,  and  that  being  the  case, 
What  is  there  inequitable  in  allowing  them  to  take 
advantage  of  the  legal  estate  ?  If  '*  squeezing  out " 
is  ever  justifiable,  it  is  here.  It  is  not  a  conveyance 
from  a  trustee,  but  the  bank  has  what  it  stipulated 
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for  when  it  advanced  the  money,  and  there  is  nothing 
to  make  it  inequitable  that  the  bank  should  have 
what  it  contracted  for. 

Solicitors,  8.  Pilley ;  Howa/rd  in  Shdton;  Wood- 
bridge  <fe  Sons  ;  Sole,  Turner,  4t  Knight ;  Ward,  PerJee, 
&  M'Kay. 


SSiJfj.}  Dec.  10,  16;  Jan.  30. 

Thb  Mayob,  &c.,  of  West  Habtlepool  v. 

BOBINSON.  (a.) 

Local  Government — Public  health — Ohargea  for  paving 
— Duty  imposed  by  Act  of  Parliament — Treepaas — 
Memorial^to  Secretary  of  State — West  Hartlepool  Ex- 
tension and  Improvement  Act,  1870  (33  &  34  Vict,  c, 
113),  M.  80,  3^9— Public  Health  Act,  1875,  s.  268. 

WJiere  the  Legislature  has  imposed  on  any  persona 
duties  the  discharge  of  which  requires  entry  on  lands, 
these  duties  are  imposed  irrespective  of  the  ownership  of 
the  lands  in  question,  and  ads  done  in  due  discharge  of 
such  duties  do  not  constitute  a  trespass. 

The  judge,  being  of  opinion  that  under  the  circum- 
stances of  the  oa$e  the  defendant  had  a  grievance  on 
account  of  certain  charges  made  against  him  for  paving 
and  sewerii^j  streets. 

Held,  fbilounng  Walthflmstow  Local  Board  v, 
Staines,  [1891]  2  Ch,  606,  40  W,  R,  Big.  131  {which 
was  decided  on  section  268  of  the  Public  Health  Act, 
1875,  with  which  section  349  of  the  local  Act  was 
practically  identical),  thai  the  proper  course  for  the 
defendant  was  by  way  of  appeal  to  the  Secretary  of 
State  by  memorial  for  relief. 

These  were  two  summonses  bv  which  the  Corpora- 
tion of  West  Hartlepool  songht  to  establish  and 
enforce  against  certain  lands  of  the  defendant  abutting 
on  two  streets  known  as  Murray-street  and  Sand- 
riiu^ham-road  two  charges  for  sums  of  £27  158.  6d., 
and  £328  3s.  4d.  in  respect  of  paving  and  sewering 
the  two  streets.  These  charges  were  claimed  under 
the  West  Hurtlepool  Extension  and  Improvement 
Act,  1870.  In  1878  the  lands  in  question  formed  part 
of  the  Lyimfield  Estate,  which  was  the  property  of 
the  defendant  and  occupied  by  him  residentiallv.  In 
the  same  year  the  owners  of  the  land  immediately 
adjoining  on  the  south,  bdng  desirous  of  developing 
their  property  as  a  building  estate,  applied  to  the 
West  Hartlepool  Improvement  Commissioners  (the 
predecessors  in  title  of  the  plaintifFs)  to  sanction  a 
scheme  for  that  purpose.  A  plan  was  submitted  to 
the  commissioners  showing  the  proposed  road  called 
Middle  Park-road,  running  along  the  boundary 
between  the  two  estates,  half  being  on  the  land  of  the 
proposers  of  the  scheme  and  half  on  that  of  the  de- 
xendant.  The  plan  bore  on  it  a  note  ''  It  is  proposed 
to  leave  half  of  Middle  Park-road  18ft.  wide."  The 
scheme  was  sanctioned  by  the  commissioners,  and  the 
road  now  called  Sandrin«^ham-road  was  made.  First 
this  road  was  only  18ft.  wide,  and  there  was  an 
agreement  between  the  defendant  and  the  commis- 
sioners that  the  defendant  would  afterwards  contribute 
a  sufficient  quantity  of  land  on  the  north  side  to  give 
a  street  36ft.  wide.  The  existence  of  this  agreement 
was  denied  on  the  part  of  the  surveyor  to  the  corpora- 
tion and  another  person,  but  this  denial  was  based 
rather  on  the  absence  of  documents  than  personal 
knowledge,  and  his  lordship,  having  regard  to  the 
weight  of  evidence,  came  to  the  conclusion  that  there 

(a.)  Beported  by  J.  I.  Stiblino,  Esq.,  Barrister* 
at-Law. 


was  such  an  agreement.     As  above  mentioned,  when 
originally  constructed  Sandringham-road  was  only 
18ft.  wide  and  ran  along  the  south  boundary  of  the 
defendant's  estate.    No  portion  of  his  prop^ty  was 
taken  for  the  purpose  of  the  road  and  his  land  wu 
properly  fenced  off.    In  January,  1892,  the  Corpora- 
tion of  West  Hartlepool  made  an  order  for  paving, 
&C.,  this  original  18ft.  wide  road.      Notice  of  thu 
order  was  served  on  the  defendant  and  other  adjoining 
landowners.      None   of  the   landowners  on  whom 
notice  was  served  executed  any  part  of  the  works 
required,  which  were  performed  by  the  corporation. 
The  cost  of  the  works  was  apportioned  by  the  borough 
surveyor,  and  notices  were  sent  to  the  defendant,  that 
he   had  been   charged  witii    the  above    mentioned 
amounts.    The  defendant  sent  these  notices  to  a  Mr. 
Muir,  alleging  reasons  why  he  should  not  be  called 
on  to  pay,  and  also  sent  the  following  letter  to  the 
corporation:    ''The  demand  note  for  £27  168.  4d« 
dated  the  15th  of  September  we  have  handed  to  Mr. 
J.  Muir,  Churdi-street,  to  whom  the  whole  of  the 
Lynnfield  Estate  has  passed.    We  therefore  leave  you 
to  settle  the  matter  with  him,  as  we  are  told  the 
account  is  a  disputed  one."     Some  oorrespondeDoe 
took  place  between  Muir  and  the  borough  surveyor, 
and  finally  proceedings  were  instituted  against  Muir 
before  the   magistrates.      These   proceedings   wec« 
successful,  as  were  those  which  were  subsequently 
instituted  before  the  Quarter  Sessions.     An  appeal 
from  the  sessions  to  the  Queen's  Bench  failed  on  the 
groxmd  that  it  was  too  late,  more  than  six  months 
having    elapsed    since    the    apportionment.    ^  The 
present  summons  was  then  issued  against  Muir  in  the 
belief  that  he  was  the  owner  and  not  merely  the 
agent.    On  the  5th  of  February,  1896,  an  order  was 
made  substituting  the  present  defendant  for  Muir. 
It  was  proved  that  the  defendant  had  thrown  the 
ag^ed  portion  of  his  land  into  the  road,  making  it 
36ft.  wide,  and  that  he  had  done  the  necessary  work 
of  paving,  &c.,  that  portion  of  the  road,  the  daim 
now  made  against  him  being  in  respect  of  the  18ft.  of 
road  which  was  not  on  his  land  at  all. 

Buckley,  Q.C,  and  S,  B.  Druce,  for  the  plamti&.— 
The  local  Act  on  which  our  daim  is  based  is  almost 
identical  with  the  Public  Health  Act. 

Qraham  Hastings,  Q,0.,  and  Strachan,  Q.C,  for  the 
defendant. — ^The  defendant  did  not  own  the  soil, 
and  would  have  had  to  trespass  to  execute  Una 
work. 

Buckley,  Q.C,  replied. 

Cur.  €Ldv,  vuU, 

Jan.  30.— STi&Lnro,  J.,  after  stating  the  facts  and  I 
dedding  certain  other  points  raised  in  favour  of  the  J 
plaintiffs,  continued :  It  is  next  said  that  the  order  dA 
the  15th  of  January,  1892,  was  inoperative  as  againiw 
the  defendant,  the  reason  being  that  if  he  attempted! 
to  obey  it  he  would  have  been  guilty  of  a  treepasih 
because  the  soil  was  vested  in  the  successors  to  tiff  wm  i< 
Callender,  Pape,  ft  White,  or  at  all  events  was  no( 
vested  in  the  aefendant.    Now,  section  80  says  thkj 
*'  If  at  any  time  any  street,  &c.,  shall  not  be  com^ 
pleted  as  the  order  directs  the  owners  of   the  buildi 
ings  and  lands  in  such  street  shall  at    their  ow^ 
respective  expense  remove  all  obstructions   in,  on,  ol 
under,   and  sewer,  drain,   levd,   flag,    pave,     nu 
adamize,  and  otherwise  complete  the  same  -within  th 
time  and  in  the  manner  prescribed  by  the  orAet, 
It  says  nothing  about  the  land  or  the   soil  or  th 
ownership  of  the  land  on  which  it  is  to  be  ecxecate< 
It  is  true  as  a  general  rule  that  owners  of  land  abati 
ting  on  a  street  are  owners  of  the  soil  of  each  side  vm 
to  the  middle  of  the  road.    But  that  is    subject  d 
many  exceptions  of  which  the  Legislature  must  m 
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iikento  haye  been  aware,  for  the  Aot  of  Parliament 

litfDotproTided  anything  on  this  point  with  refer- 

eooe  to  the  dnties  imposed,  and  it  is  necessary  that 

the  penoDS  to  cany  tnem  ont  shoold  enter  on  me  soil 

« to  which  the  duties  are  so  imposed  irrespeotiye  of 

the  question  whether  they  are  owners  or  not    It 

seemi  to  me  that  the  acts  necessary  would  be  done  in 

diicharge  of  that  dut^,  and  would  not  constitute  a 

tnspaas.    [ffis  lordship  then  dealt  with  other  points 

niaed,  and  continued :  j 

Then  I  have   to   decide  whether  the  existence 

of  the  agreement   of    1878   as   to   half   the   road 

OQutitiite  a  defence  to  the  action.    As  regards  that 

agreement,  aocordins  to  the  defendant's  evidence, 

itvaato  throw  the  land  into  the  road,  and  not  to 

auka  the  road.      It  is  true  he  has  actually  made 

it,  hot  after  notice  had  been  given  by  the  letter  of 

the  loth  of  September,  1893,  of  the  position  taken 

op  by  the  plaintiflii,  and  I  have  great  difficulty  in 

Mong  how  Uie  defendant  can  base  a  l^gal  defence  on 

thoae  dnmmstancee.     No  doubt  there  is  a  certain 

•nioimt  of  hardship  apparently  on  the  defendant, 

beoaose  miqueetionably  ne  has  executed  works  which 

would  have  follen  naturallv  on  the  adjoining  owners, 

and  I  ahonld  be  glad  if  I  could  see  my  way  to 

nliere  him  of  the  expenses  so  in  part  dharffcd  against 

Ubl    At  the  conclusion  of  the  argument  1  coiud  see 

Mva^  except  by  appeal  to  the  forbearance  of  the 

I^amtdb.     %ut  there  is  a  section  which  was  not 

oaOed  to  my  attention  at  the  Bar— namely,   349, 

which  runs  thus:    "Whenever  any  new  street  or 

other  e^NOMB  aie  dhaiged  bv  the  commissioners  on 

the  owners  or  occupiers  of  buildingB  or  lands,  and 

any  soch  owner  or  occupier  shall  deem  himself  to  be 

^urieved  hereby,  he  may  address  a  memorial  to  one 

ofher  Majeaty's  principal  Secretaries  of  State,  stating 

the  grounds  of  his  complaint,  and  the  said  Secretary 

of  State  may  make  such  order  in  the  matter  as  to  him 

■ay  seem  equitable,  and  the  order  so  made  shall  be 

Indang  and  conclusive  upon  the  commissioners,  and 

tf  the  oommiflsioners  shall  have  proceeded  to  recover 

ndi  expenses  the  said  Secretary  of  State  may  if  he 

fhsDthmkfit  direct  the  said  commissioners  to  pay 

to  tiie  penon  so  proceeded  against  such  sum  as  he 

oay  consider  to  be  a  just  compensation  for  the  loss, 

.  or      " 


,     r  grievance  thereby  sustained  by  him.'' 
Soar  as  I  am  able  to  discover  the  remedy  pro- 
vided bv  that  olanse  is  still  available  to  the  defendant. 
I  win  alao  add  that,  although  down  to  this  point  the 
delendaait  has  not  relied  on  that  section,  its  existence 
has  a  material  bearing  on  the  various  points  of  the 
caae  already   mentioned.      There  is    in  the  Public 
Bealth  Act,  1876,  a  verv  similar  provision.    Section 
Mkaa  follows  :     [His  lordship  read  the  section,  and 
•jtiwied :]      That  section  has  come  under  the  con- 
•dwmtion  of  the  courts  in  several  cases,  particularly 
tt  rate  T.  The  Mayor,  <fcc,  of  SheffiM,  32  W.  B.  82, 
tt  Q.  B.  B.  142.     That  was  rather  a  remarkable  case. 
pfii  hvdsli^   read   the  headnote,  and  continued:] 
ttippearad  cm  the  evidence  that  the  plaintifFs  were 
ille  to  show  that  a  considerable  part  of  the  work  was 
wpwiiied  on  land  which  formed  no  part  of  the  road, 
lit  was  ninrate  property.    In  point  of  fact  it  was 
•ihaaBy  fenoed  oB  from  the  roieul  altogether.    The 
Bt  iff^^i^w  of  the  Bolls  says,  in  his  judgment : 
IflBdstfaip  read  the  judgment  at  p,  145,  from  '*  The 
*-»-s,*^to  p,  146,  "which  can  be  taken,"  and 
:  j     More  recenUy  that  decision  has  been 
.-  m  the  Court  of  Appeal  in  WaUhamstow  Local 
V.  Siaines,  [1891]  2  Ch.  606,  40  W.  B.  Di^.  131. 
^diole  sabsrtsnoe  of  the  defendant's  case  is  that 
land  whioh  is  ohaijged  by  the  plaintifBi  with 
leswhidhy  regard  being  had  to  the  agreement, 
not  to  be  borne  by  him.    Moreover,  oy  reason 
■o  charged  that  brings  the  case  within 


section  349  of  the  local  Act.  If,  as  laid  down  by  the 
Master  of  the  Rolls  in  the  case  of  Wake  v.  The  Mayor, 
(fee,  of  Sheffield^  there  is  a  grievance  in  respect  of  a 
new  liability  created  by  the  Act,  and  the  aggrieved 
party  is  confined  to  the  particular  remedy  conferred 
by  the  Act,  then  many  of  the  defendant's  ^ints  can- 
not be  raised  here,  but  are  subject  to  review  by  the 
Secretary  of  State.  As  far  as  the  matter  is  before  me 
the  plaintifGB  have  made  out  their  case,  and  there 
must  be  judgment  for  them  on  the  usual  terms.  As 
the  second  summons  seems  to  have  been  unnecessary, 
the  costs  so  far  as  occasioned  by  that  summons  must 
be  set  off. 

Solicitors,  Baker,  Leea,  <k  PotUethwaiU,  for  Higson 
Simpson,  "West  Hartiepool ;  Bell,  Brodrick,  <fc  Oray, 
for  Harrison  &  Bwrher,  West  Hartiepool. 


Chan.Div.    I  Feb.  4,  18. 

Kekewich,  J.  j 

In  re  Thb  CoNmnsNTAL  Oxtqbw  Co.  (Limitbd). 
EuAS  V.  The  CoNrmBNTAL  Oxtqbn  Co. 
(Limited),  (a.) 
Company— Debenture—Floatingsecurity—Foreclosure— 
Debenture-holders'  action  for  foreclosure— Absence  of 
one  debenture-holder. 

In  a  debenture-holders*  adum  the  cowrt  wiU  not  make 
an  order  for  foreclosure  where  one  of  the  debenture- 
holders  has  neither  been  made  a  party  nor  given  his 
consent* 

Sadler  v.  Worley,  42  W.  R.  476,  [1894]  2  Ch.  170, 
distinguished. 

Farther  consideration. 

The  defendant  company  in  this  case  was  incorpor- 
ated in  1886  under  the  Companies  Acts,  1862  to  1883, 
for  the  purpose  (among  others)  of  manufacturing  and 
supplying  oxygen  in  <ufferent  countries  in  Europe.^ 

In  May,  1891,  tiie  company,  in  pursuance  of  its 
powers  for  borrowing  and  raising  money,  raised  the 
sum  of  £15,000  by  the  issue  of  160  mortgage  deben- 
tures of  £100  wloh,  charging  thereby  by  way  of 
floating  security  its  patents  and  all  other  real  personal 
property  then  or  at  any  time  thereafter  belonging  to 
it. 

Condition  6  endorsed  on  the  debentures  provided 
that  on  default  (as  therein  mentioned)  by  the  company 
in  i>ayment  of  principal  or  interest,  the  debentures 
should  become  immediately  enforceable. 

The  plaintiff,  Ellis  Elias,  was  the  registered  holder 
of  133  debentures,  the  other  seventeen  debentures 
being  held  by  four  other  persons,  one  of  whom, 
Mftili^Tnfl  la  Baronne  Jorant,  who  held  two  debentures, 
resided  in  Paris. 

On  the  1st  of  April,  1894,  the  company  made 
default  in  the  payment  of  the  principal  moneys  due 
upon  the  debentures,  having  for  three  years  previously 
atoo  failed  to  pay  the  interest  due  on  126  of  the 
debentures  held  by  Elias. 

In  March,  1896,  the  plaintiff  brought  this  action 
*<  on  behalf  of  himsdf  and  all  other  holders  of  deben^ 
tures  issued  by  the  defendant  company,"  asking  for 
a  declaration  that  the  said  mortgage  debentures  were 
a  first  charge  upon  tiie  real  and  personal  property  of 
the  compiftny ;  an  account  of  what  was  due  to  the 
holders  upon  the  securitv  of  the  mortg^affe  debentures ; 
and  that  the  mortgage  debentures  might  be  enforced 
by  f  oredosure  or  ule. 

In  May,  1896,  judgment  was  given  directing  the 

(a.)  Beported  by  C.  C.  Hsnslsy,  Esq.,  Barrister-' 
at-Law. 
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nsnal  inquiries,  and  in  November,  1896,  the  chief 
derk  found  by  his  oertifioate  that  the  debentures  were 
hcdd  hy  five  persons,  of  whom  the  plaintiff  was  one 
and  Mjadame  la  Baronne  Jorant  was  another ;  he  also 
found  that  the  property  charged  by  the  debentures 
consisted  of  certain  patents  and  certain  fully  paid  up 
shares  in  joint-stock  companies.  It  appeared  that 
the  above  property  had  little  or  no  marketable  value. 

The  case  came  on  for  further  consideration  on  the 
4th  of  February,  1897,  and  the  plaintiff  asked,  with 
the  consent  of  all  the  other  debenture-holders  except 
Madame  la  Baronne  Jorant,  to  whom  notice  of  the 
judgment  had  been  sent  in  the  usual  way  through  the 
post,  but  who  neither  appeared  nor  took  any  steps  in 
the  matter,  for  an  order  of  foreclosure. 

Percy  F,  Wheeler,  for  all  the  debenture-holders 
except  Madame  la  Baronne  Jorant,  who  did  not 
appear. — I  ask  for  an  order  similar  to  that  in  Sadlpr 
V.  Worley,  42  W.  E.  476,  [1894]  2  Ch.  170,  or  in  WeUh 
V.  NaUonal  OycU  Co.,  35  W.  E.  137,  W.  N.  1886,  pp. 
97, 196.  The  latter  case  helps  me  inasinuch  as  the 
order  was  granted  even  though  there  was  an  order  for 
sale  first :  Palmares  Company  Precedents,  6th  ed.^. 
909 ;  Oldrey  v.  Union  Wtyrtu,  43  W.  B.  Dig.  139.  (The 
other  cases  cited  appear  in  the  judgment.) 

ExEEWiGH,  J.,  doubted  whether  he  could  make  the 
order  in  the  absence  of  Madame  Jorant,  and  reserved 
judgment. 

Feb.  18. — ExEEWiGH,  J.,  delivered  the  follow- 
ing written  judgment:  On  the  further  consider- 
ation of  a  debenture-holders'  action,  I  am  asked 
to  make  an  order  for  foredosuxe.  The  property 
comprised  in  the  debentures,  and  to  which  the  order 
of  f oredoBure  would  apply,  is  set  out  in  the  seoond 
schedule  to  the  chief  clerk's  certificate,  and  consists 
of  certain  foreign  patents  and  certain  shares,  all 
stated  to  be  fulljr  paid,  in  joint-stock  companies. 
The  first  question  is  whetiier  an  order  of  foreclosure 
can  properly  be  made  with  reference  to  such 
property,  bearing  in  mind  that  it  is  only  charged  by 
the  debentures,  and  has  never  been  in  any  way 
vested  in  the  debenture-holders,  or  in  any  persons  in 
trust  for  them.  Although  property  of  tms  particular 
kind  did  not  exist,  so  far  as  1  remember,  m  Sadler 
V.  Warley,  1  embraced  it  in  mj  consideration  of  that 
case,  aiui  the  language  of  my  judgment  was  intended 
to  extend  to  it.  I  have  been  unable  to  ascertain  how 
far  the  conclusions  at  which  I  arrived  on  that 
point  in  BacUer  v.  Worky  have  been  criticised  or 
approved  by  other  judges  or  by  the  profession. 
Under  these  circumstances  I  am  not  disposed  to 
reconsider  mj  conclusions,  and  if  this  were  the  only 
point  for  decision,  I  shotdd  hold  the  plaintiff  entitled 
to  the  relief  asked.  The  foreclosure  would,  in  that 
event,  have  to  be  worked  by  proper  directions  for 
vesting  the  duurged  property  in  the  debenture- 
holders  free  from  redemption. 

But  there  is  a  greatc^  difficulty  in  the  plaintiff's 
way,  which  also  was  before  me  in  Sadler  v. 
WorUy.  It  is  noticed  in  the  opening  sentence 
of  my  judgment  in  that  case,  and  being  there 
immaterial,  was  dismissed  in  a  few  words;  but  it 
was,  nevertheless,  then  mudi  considered.  I  have 
considered  it  again  with  spedal  reference  to  the  cir- 
cumstances of  uiis  case,  and  it  now  calls  for  further 
treatment.  I  shall  not  endeavour  to  dedde  what  may 
hflrealter  happen  in  other  cases,  where  the  facts  are 
not  substantially  the  same  as  tiiey  are  here.  It  will 
suffice  to  deal  with  the  actual  case  in  hand.  The 
plaintiff  is  not  the  owner  of  all  the  debentures.  There 
are  four  others  whose  names,  with  their  respective 
holdings,  are  set  out  in  the  first  schedule  to  the  chief 
derk's  certificate.  Three  of  tiiem  combine  with  the 
plaintiff,  whose  counsd  was  instructed  to  appear  for 


them  on  the  hearing  on  further  consideration,  but 
the  fourth,  Madame  la  Baronne  Jorant,  who  hdda 
debentures  for  £200,  is  not  a  parfy  to  the  action. 
Aocordinff  to  the  established  practice  in  chamben, 
notice  ox  the  judgment  was  sent  to  her  in  Pazis 
through  the  post ;  but  this,  of  course,  did  not  make 
her  a  party,  and  she  has  never  appeared. 

This  has  neaUy  raised  the  queisuon  whether  I  osn 
properly  make  an  order  of  xoredosure  in  favour  of 
her  as  wdl  as  the  otiier  debenture-holders,  in  her 
absence.     When  considering   whether  a  particular 
order  can  be  made  or  not — in  other  words,  whether 
there  is  jurisdiction  to  hear  and  grant  any  partiodsr 
application— it  is  useful  to  reduce  the  proposed  ordsr 
into  form,  and  to  test  the  question  by  the  language 
of  that  form.    I  therefore  inquired  of  counsel  what 
precise  order  he  asked,  and  nis  zeply  was  that  he 
asked  such  an  order  as  was  made  by  Chitty,  J.,  in 
Welch  V.  NcOiondL  Oyde  Co.,  whidi  is  set  out  in  the 
last  edition  of  Mr.  Palmer's  Company  Precedents,  p. 
909.    In  that  case  the  debenture-holders  conasted  of 
the  plfti>t'ff  and  two  defendants,    and   the   order 
provided  for  redemption  onpavment  to  the  three, 
and  for  conveyance  in  default  to  them.  I  omit  all  refer- 
ence to  a  third-dass  debenture-holder  as  not  toudiing 
the  present  question.    On  prindple,  it  seems  right 
that  an  order  of  f oredosure  m  the  primitive  sense- 
that  is,  an  order  which  merdy  discharges  the  equity 
of  redemption  remaining  in  a  mortgagor  who  has 
conveyed  the  legal  estate  to  the  mortgagee~-«hoaldbe 
made  on  the  application  of  one  or  two  mortgagees  as 
against  the  other,  because  this  rdease  of  the  equity 
of  redemption  really  adds  nothing  to  the  mortgagee's 
original  estate,  and  is  the  inevitable  result  of  the 
mortgage  contract ;   but  it  does  not  follow  that  aa 
order  of  f  oredosure  ought  to  be  made  as  Mainst  one 
of  two  mortgagees  where  it  has  to  provide  for  the 
conveyance  to  him  of  propertv  which  it  is  poesible  he 
has  no  wish  or  intention  to  take  as  his  own,  althonfi^ 
he  accepted  a  diarge  on  it.    Thispoint  is  not  tovohed 
by  the  order  to  which  I  have  just  referred;  lor, 
though  it  dedares  a  charge  and  directs  a  oonTeyaaoe 
operating  as  foredosure,  the  debenture-holders  other 
than  the  plaintiff  were  not  (mly  parties  as  defendants, 
but  consented  to  the  order,  so  l^t  it  was  made  with 
the  concurrence  of  all.    There  still,  therefore,  remains 
open  the  question  whether  sudi  an  order  cstfi  be  made 
where  the  consent  of  one  of  the  debentnre-bolden 
has  not  been  obtained.    Mr.  Wheder  has  been  ^ood 
enough  to   furnish  me  with^  a  list   of    anthontus 
bearing   on    this   point     which  his    indusixy    has 
dioovOTed,  including  Drage  v.  Hartopp,  33  W.  &  410, 
28  Ch.  D.  414;   Davenport  v.  Jcmeey  7   Bare,  249; 
Lowe^.  Morgan,  1  Bro.  Ch.  C.  368 ;  Pa{fnar  ▼.  Earl  ^ 
Carlide,  1  mm.  &  St.  423.    None  of  these  cases  oai 
be  dted  as  an  authority  for  the  propositioii  that  fore- 
dosure can  be  granted  in  the  alisence  of  one  ox  tw( 
or  more  mortoagees.    The  only  suggeetioin  to  Hi 
contrary  is  to  oe  found  in  Drage  v.  Sariepp^  boti 
illustrates  the  nuudm  that  ''theezoeptianLpiiaTsatb 
rule."      There  the  mortgage   was   vastea    m   tw 
executors ;  one  of  them  had  absoonded  and  oonld  no 
be  made  a  defendant  with  anv  prospect  of  suifio 
upon   him.      Pearson,  J.,  held   thiEb    be    ivas   a 
unneoessary  party ;  but  as  appears  from  the  repoi 
and  especially  from  the  arguments,  on.  tbe  grou 
that  one  of  two  executors  siu&dently  mpt  esented  H 
estate.    Much  learning  on  this  subject  is  to  be  fool 
in  the  judgment  of  the  Court  of  Appecd  in  Xicibs 
SotUh  Kennngton  Hotel  Co.,  27  W.  B.  514,  11  Ch.  ] 
121,  where  the  right  of  one  of  two  or  nkore  nsor 
gagees  to  maintain  an  action  of  foreoloeuxe  agMa 
uie  others  was  nphdd,  provided  that  tbe  otbers  ws 
unwilling  to  be  joined  as  oo-plaintiffs  or  bad  da 
some  adaon  preduding  them  from  beta^  plaiii|£Bh, 
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Ll  thia  oue  I  have  one  debenture-holder  who  is  not 
•  ptrtj.    I  do  not  see  my  way  to  a  workable  pro- 
fiiion  for  payment  to  her  and  ue  others  of  the  money 
doe  oa  the  debentures ;    and  even  if  that  difficnlty 
wve  got  over,  I  do  not  see  how  I  can  properly  direct 
IB  ungnment  to  her  of  a  share  of  the  patents,  or  a  pro- 
portum  of  the  shares  in  the  joint-stock  companies. 
Itmsybesaid  that  it  is  not  right  for  the  plaintiff 
ind  those  who  act  with  him  to  be  debarred  from  what 
otherwise  would  be   just  relief  by  reason  of   the 
nsg^igenoe  of   one  debentnre-holder  to  protect  her 
mtenets  in  the   ordinary  way — ^negligence   which, 
£tom  what  I  was  told  of  the  dbiaraoter  of  the  property, 
inaTpossibly  arise  from  knowledge  that  it  is  worth 
line  or  nothing.    On  the  other  hand,  it  mnst  not  be 
foqiotten  that  the  extension  of  relief  by  way  of  f  ore- 
eiosiiie  to  soeh  charges,  and  on  such  property,  is  one 
If  no  means   naturally  following  from  the  early 
hHtoiy  of  this  branch  of  jmisdietion;    and   that 
ptooDs  adTandng  money  on  these  peculiar  floating 
fihaiges  mnst  be  deemed  to  have  done  so  with  a 
knowled^  of  the  risk  incurred,  including  the  difficultrjr 
of  reshsmg  the  assets  of  an  insolvent  joint-stocJk 
The  property   being,  as  I  understand, 
^^  it  is  only  ziffht  that  the  plaintiff  and  those 
J  with  him  should  have  every  f adHty  for  acquir- 
XDg  it,  if  they  please,  in  the  hope  of  turning  it  into 
Mooont  hereafter ;    and  I  will  sive  any  assistance 
vhieh  the  practice  of  the  court  aflows  in  that  direc- 
tion; but  for  the  reasons  already  stated,  I  do  not  see 
ay  way  to  make  a  foreclosure  order.    I  wiU,  how- 
nsr,  make  an  order  for  sale  of  the  property  com- 
frissd  in  the  debentures  under  the  duection  of  the 
lodge  in  chambers,  and  if  tiie  plaintiff  brings  in  a 
nasonaUe  proposal  the  rssult  of  which  will  be  to  vest 
the  piopetty  in  the  plaintiff  and  those  acting  with 
hia,  I  win  listen  to  it. 

SoUdtor,  William  Sharp. 


Geujobb  v.  Gibbs.  (a.) 

Mctfor — CMs — In/atdmadeplainiiff  vntJioutauihority 
'^ApplieaUon  by  dtfendanU — Liahiliiy  of  plaintiffs' 

VponUu  applieaiion  of  the  defendants  to  an  action 
«i  wiktei  (m  infant  was  made  a  eo-^laintiff  without 
fnfu  oMthoriiy,  the  eolicitors  who  wrongly  made  him  a 
f^pbtimUff  were  ordered  to  pay  the  costs  of  the  d^end- 
^^  eeeaeiomed  hy  the  infant  being  made  a  party,  in- 
^Mmg  the  cotie  of  the  appUcation, 
The  principle  laid  dawn  hy  the  Court  of  Appeal  in 
"^^     V.  Yan  Omtten,  ante,  p.  63,  [1896]  2  Ch.  649, 


Oe  the  lOih  of  December,  1895,  Walter  Geiliger 

^  Bertie  Hallett  commenced  an  action  against  F. 

CBbbs  and  W.  Wrisht  for  the  specific  penormance 

(sn  sgreement  for  the  sale  of  certain  patents,  and 

'  ether  relief  in  respect  thereof.    Walter  Geiliger 

at  this  time  an  infant,  he  did  not  attain  his 

until  the  2nd  of  July,   1896.    It  appeared, 

\  that  the  solicitors  for  the  plaintiffs,  Messrs. 

s  &  K'eville,  were  unaware  of  this  fact,  and 

they  took  their  instructions  from  Hallett,  and 

so  anthoritv  from  Geiliger.    Geiliger  first  knew 

I  of  the  writ  and  that  he  was  a  plaintiff  on 

lUt  of  I>eceniber,  1896.    At  that  time  he  took 

i)  leiiuiltfl  by  C.  G.  Hkvsubt,  Esq.,  Barxister- 
ai»Law» 


no  steps  to  have  his  name  removed  from  the  record, 

bot  on  the  7th  of  July,  1896,  he  took  out  a  summons, 

which  he  obtained  an  order,  dated  the  13th  of 

E  striking  out  his  name  as  plaintiff,  ordering 
tt  to  pay  tiie  defendants'  costs  of  the  summons 
in  any  event,  and,  by  consent,  also  ordering  Hallett 
to  pay  Geiliger's  costs  of  the  summons. 

On  the  same  day,  the  ISth  of  July,  the  defendants 
took  out  this  smnmons,  asking  that  all  their  costs 
occasioned  by  the  plaintiff  G^ger  being  made  a 
party  to  the  action,  and  their  costs  of  this  summons, 
shomd  be  taxed  and  paid  by  the  plaintiffs*  solicitors, 
Messrs.  Williams  &  Neville. 

Warrington,  Q,C»,  and  Cave,  for  the  applicants. — 
The  solicitors  had  no  authority  to  make  Geiliger  a 
plaintiff,  the  applicants  are  therefore  entitied  to  have 
their  costs  paid  them  by  tiie  solicitors :  Fricker  v.  Van 
Grutten,  ante,  p.  63,  [1896]  2  Ch.  649. 

Ben6?iaw,  Q,0.,  and  EMon  Bankes,  for  Messrs. 
Williams  ft  Neville. — Geiliger  has,  by  his  conduct, 
ratified  what  was  done  in  his  name.  In  Fricker  v. 
Van  Orutten  the  order  was  made  at  the  instance  of  a 
person  added  as  co-plaintiff,  here  it  is  the  defendants 
who  apply. 

They  also  refened  to  Reynolds  v.  Howdl,  22  W.  B. 
18,  L.  B.  8  Q.  B.  398 ;  Nurse  v.  Durnfi^rd,  28  W.  B. 
145,  13  Oh.  D.  764 ;  Newbiggin-by-the-Sea  Gas  Co.  v. 
Arrnstrong,  28  W.  B.  217,  13  Ch.  D.  310;  Thomas  v. 
Finlayson,  19  W.  B.  255 ;  and  In  re  Jones,  19  W.  B. 
361,  L.  B.  6  Ch.  497. 

Warrington,  Q,C.,  replied. 

EsKBWiGH,  J.— The  utmost  that  can  be  said  against 
the  solicitors  in  this  case  is  that  they  trusted  to  one 
client  too  much,  and  did  not  under  the  circumstances 
take  the  extreme  care  winch  they  ought  to  have 
taken  with  respect  to  joining  Walter  Geiliger  as  a 
plaintiff.  There  is  nothing  to  be  said  against  them 
professionally.  But  it  appears  to  me  dear  that  th^ 
acted  without  authority  in  joining  him  as  plaintiff. 
Are  they,  therefore,  liable  to  the  defendants  for  the 
costs  occasioned  to  them  by  Gteiliger  being  made  aplain- 
tiff.  It  is  said  on  behalf  of  the  soUdtors  that  they  were 
not  without  authority,  for  that  although  (Mliger  was 
made  a  plaintiff  without  his  consent,  yet  so  far  as  he 
could  he  ratified  what  had  been  done— that  is  to  say, 
that  he  knew  of  the  proceedings  which  were  being 
taken,  and  he  knew  that  he  was  a  plaintiff  three  days 
after  proceedings  were  commenced  and  then  took  no 
steps  to  repudiate  them ;  and  rdiance  is  placed  on 
what  Lord  Blackburn  said  in  Reynolds  v.  Howell: 
**  I  may  add  that,  in  my  opinion,  if  a  plaintiff  after 
action  brought  in  his  name  by  an  attorney  without 
authority  hears  of  it  and  does  not  repudiate  it,  he  will 
be  supposed  to  have  ratified  the  attorney's  act."  But 
the  answer  to  that  argument  is  that  all  this  time 
Gdliger  was  an  infant.  It  is  suggested  that  a 
solidtor  may  take  authority  to  act  from  an  infant  to 
make  him  a  plaintiff,  but  no  deddon  is  dted  to  that 
effect,  and  it  is  unsound,  l^e  infant  cannot  give  such 
authority,  the  person  to  give  it  must  be  his  next 
friend  on  his  bemdf •  And  that  bdng  so,  ndther  can 
the  infant  himself  ratify  what  has  becni  done,  any 
ratification  must  also  be  by  a  next  friend.  Thi2b 
dears  the  way  for  the  main  question  as  to  whether 
Messrs.  Williams  &  Neville  ought  to  be  ordered  to 
pay  the  defendants*  costs.  If  Geiliger  were  liable  at 
aU  there  is  no  question  but  that  he  would  have  his 
remedy  over  against  his  solidtors,  but  the  question 
here  is,  what  are  the  defendants'  rights  as  against 
these  solidtors,  and  that  depends  on  the  prindple 
laid  down  in  the  case  of  Fricker  v.  Van  Orutten,  and 
discussed  before,  that  in  Reynolds  v.  HoweU,  in  which 
case  the  court  {Blackb^n  and  Ardiibald,  JJ.)  con- 
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sidered  that  some  former  oases  were  erroneous,  and 
decided  that  the  plaintiff  in  an  action  brought  with- 
out his  authority  was  not  liable  to  the  defendant  in 
costs,  the  result  being  that  the  action  was  stayed 
without  payment  of  costs.  It  was  the  same  principle 
which  was  in  question  in  FHcker  v.  Van  OrutUny 
although  the  question  there  was  not  precisely  the 
same  as  here ;  take  what  Bigby,  L. J.,  says  at  p.  662 
( [1896]  2  Ch.) :  <'  Ultimately  in  Eeynolde  v.  HoweU  the 
common  law  courts  under  we  g^danoe  of  Bladkbum, 
J.,  emancipated  themselves  from  the  old  doctrine  "— 
that  is,  the  doctrine  that  a  plaintiff  fdthough  placed 
on  the  record  without  his  authority  must  neveruieless 
be  held  liable  to  the  defendant  in  costs.  The  result 
of  Fricker  y.  Van  OruUen  is  that  the  principle  is  now 
extended  so  that  not  only  is  such  a  plaintiff  not  liable 
to  pa^  the  defendants'  costs,  but  the  solicitors  who 
put  him  forward  as  plaintiff  haying  no  authority  to  do 
so,  must  ^a^r  both  his  costs  and  the  defendants'  costs. 
But  here  it  is  the  defendants  who  aak  for  costs,  while 
in  Fricker  y.  Van  GruUen  it  was  the  plaintiff.  Oan 
the  defendants  ask  for  costs  P  It  seems  to  me  that 
once  the  principle  is  admitted  they  oan.  For  if  we 
sfcojp  short  and  say  that  the  defendants  are  not 
entitled  to  ask  for  costs,  and  that  it  must  be  at  the 
instance  of  the  plaintiff,  we  should  be  adopting  the 
principle  and  yet  not  giving  it  thorough  efirect.  The 
plaintiffs'  solicitors  must  therefore  pay  the  defendants' 
their  costs  of  the  action  so  far  as  they  mav  be 
attributable  to  Geiliaer's  having  been  made  a  plamtiff, 
and  also  the  costs  ofthis  application. 

Solicitors,  fftdherU,  Eueseyy  &  Mekal/ey  for  Carr  A 
Wilson^  Birmingham ;  WilliarM  &  Neville, 


Q.  B.  Div.  \  « ,    , 

(Wright  and  Bruce,  JJ.)  J  ^^^'  ^• 

Beg.  v.  Tubneb  and  Hodgson,  (a.) 

County  court — Ptactiee — Summons  out  of  the  district — 
Discretion  of  judge  to  grant  leave  for  such  summons  to 
he  issued—County  Cowrt  Act,  1888  (51  <£;  52  Vict,  c, 
43),  s.  74— Ord,  5,  r.  9a,  of  County  Court  Rules, 
1889. 

By  section  74  of  the  County  Court  Act,  1888,  an 
action  may  be  commenced  by  leave  of  the  Judge  against  a 
defendant  resident  out  of  the  district  if  the  cause  of 
acUon  arose  wholly  or  in  part  within  the  district. 

Held,  that  the  words  of  the  section  were  permissive 
only,  and  thai  the  judge  therefore  had  discretion  to 
refuse  leave  for  such  a  summons  to  issue,  although  he 
was  satisfied  thai  the  cause  of  action  was  su4ih  as  toaive 
him  power  to  gra/nt  the  strnwums  if  Tie  had  thought  fit  to 
do  so, 

Julius  V.  The  Bishop  of  Oxford,  28  W,  R,  726,  5 
App,  Cos,  214,  conMered  and  applied. 

The  point  raised  in  this  case  was  whether,  under 
section  74  of  the  County  Court  Act,  1888,  a  judge 
had  discretion  to  refuse  leave  for  a  summons  to  be 
issued  against  a  defendant,  who  resided  out  of  the 
district,  when  he  had  satisfied  himself,  from  the  facts 
set  out  in  tlie  plaintiff's  affidavit,  that  he  had  juris- 
diction under  that  section  to  try  the  plaint. 

The  facts  were  shortiy  these.  The  plaintiff  claimed 
£2  for  goods  sold  and  delivered  to  one  Hodgson, 
who  resided  at  Langdfde,  a  town  within  the  district 
of  the  Stokesley  County  Court.  The  goods  were 
sent  from  Stockton,  and  were  delivered  upon  the 
railway  at  Stokesley,  so  that  the  cause  of  action 

(a.)  Beported  by  Ebskinb  Bbid,  Esq.,  Barrister-^ 
at-Law 


arose,  if  not  wholly,  at  any  rate  in  part,  in  Stookton. 

The  plaintiff  applied  to  his  Honour  Judge  Tamei, 
sitting  at  the  Durham  County  Court,  holden  at 
Stockton,  for  leave  to  issue  a  summons  in  thai  ooort 
against  the  defendant.  The  judge,  while  dedding 
that  he  had  jurisdiction  to  allow  the  plaintiff  to  take 
out  the  summons  in  the  Stockton  County  Court, 
held  that  he  had  a  discretion  to  refuse  the  applica- 
tion, and  in  the  exercise  of  that  disoretion  he  refoaed, 
for  reasons  not  here  material,  to  give  leave  for  the 
summons  to  issue. 

A  rule  nisi  was  then  obtained  caUing  upon  his 
Honour  to  show  cause  why  he  should  not  give  10KV% 
for  a  summons  to  be  issued  in  the  Stockton  C!ount7 
Court  against  the  defendant  at  Stokesley. 

Section  74  of  the  County  Court  Act,  1888,  is  as 
follows:  "Every  action  or  matter  may  be  com- 
menced in  the  court  within  the  district  of  which  the 
defendant  shall  dwell  or  carry  on  his  business  at  the 
time  of  commencing  the  action  or  matter,  or  it  may 
be  commenced  by  leave  of  the  judge  or  reffistrar  in 
the  court  within  the  district  of  which  the  defendant 
dwelt  or  carried  on  business  at  any  time  within  six 
calendar:  months  next  before  the  time  of  commence- 
ment, or,  with  the  like  leave,  in  the  court  in  the 
district  of  which  the  cause  of  action  or  claim  whoUy 
or  in  part  arose." 

Ord.  5,  r.  9  (a),  of  the  County  Court  Bales  in  foroe 
at  the  time  of  this  decision  provided  that  **  the  judge 
or  the  registrar  shall  duly  consider  the  faots  disclosed 
by  the  affidavit  in  each  case  as  to  the  grant  or  refuBal 
of  leave  in  accordance  with  the  circumstanoea," 

By  the  County  Court  Bules  of  March,  1897,  ord.  o,    . 
r.  9  (a),  has  been  annulled,  and  the  following  substi- 
tuted :    Ord.  5,  r.  9  (a),  clause  7—"  The  judge  ot 
registrar  shall  duly  consider  the  facts  disclosed  by  the 
affidavit,  and  if  he  considers  that  the  facta  relied  on 
...    are  sufficient  to  legally  justify  the  granting 
of  such  leave,  he  shall  further  consider  the  faots 
relied  on    •    •    •    showing  that  the  balance  of  oon- 
venience  is  in  favour  of  sudi  leave  being  granted; 
and  he  shall  exercise  his  discretion  in  each  caoe,  as  to 
the  grant  or  refusal  of  leave  according  to  the  coxenm- 
stances."    Clause  (8) — **  If  the  judge  or  registrar  is 
of  opinion  that  leave  may  legidly  be  granted,  and  that 
the  balance  of  convenience  is  in  favour  of  anbh  leave 
being  granted,  he  may  grant  sndi  leave."     CSAiise 
9 — "If  he  is  not  so  satisfied  he  shall   refuse  aooh 
leave  "  (see  41  Souoitobs*  Joubnal,  pp.  271-2). 

H,  Sutton,  showing  cause. — ^The  rule  nisi  ought  to  be 
discharged,  because  the  judge,  imder  the  section,  has 
discretion  to  grant  or  refuse  a  summons.  The  <^im 
is  made  in  the  present  case  under  the  last  pact 
of  the  section.  But  it  is  a  condition  precedent  to 
the  exercising  of  this  discretion  at  all  that  the  caose 
of  action  must  be  shown  by  affidavit,  to  the  satiilao- 
tion  of  the  jud^,  to  have  arisen  wboUy  or  m  pari 
within  the  distnct :  Brown  v.  Ifondan  tMond  NorUk* 
Western  Railway  Co,,  11 W.  B.  884,  L.  J«  Q.  B.  318.  Tlu 
judge  having  got  that  jurisdiction,  it  is  then  for  hm  ti 
say,  in  the  exercise  of  that  discretion,  'wb.ether  or  no 
on  the  ground  of  convenience  or  otheirwise,  a  •an 
mons  in  that  particular  case  ousht  to  be  issued 
SociSti  GinSraU  de  Paris  v.  Dreyfus  jBros«,  36^.1 
609,  37  Ch.  D.  215.  The  County  Couii;  rule  (ord.  i 
r.  9  (a) )  ought  not  to  be  held  by  your  lordships  i 
uUra  vires  because  it  is  to  the  same  effect  as  ord 
11  of  the  Bules  of  the  Supreme  Court,  inrliidh  do 
not  go  furtiier  than  or  contravene  this  seotioii. 

Poyser  v.  Minors,  29  W.  B.  778,  7  Q.  B.  I>,  3S 
and  In  re  Baker,  38  W.  B.  417,  44  Oli.  I>.  262,  w« 
also  referred  to. 

Scott'FoXf  in  support  of  the  role* — 'Whenever  i 
cause  of  action  wholly  or  in  part  iritioa  within  1 
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distriot,  then  fhe  judge,  havinff  satiated  himself  as  to 
tiie  lacti,  18  bound  at  onoe  to  ulow  a  summons  to  be 
ianed.  His  discretion  is  limited  to  deciding  this 
miMikm  of  jurisdiction.  The  section  does  not  give 
iim  i  further  discretion,  and  leave  it  to  him  to  grant 
or  refnie  to  the  plaintiff  the  right  to  put  in  motion 
the  prooess  of  the  court.  The  words,  although  in 
tona  pennissive,  refer  to  a  pubUc  right,  and  must  be 
ooofferaed  as  obligatoxr:  Bex  v.  The  Stetoarda  cmd 
Svtton  of  the  Manor  of  Havering'otte'Botuer,  5  B.  ft 
Ali  691.  The  Act  savs  in  the  clearest  terms  that  in 
estun  given  cases  we  plaintiff  may  commence  an 
letioaoatof  the  district  of  that  judge.  The  judge 
hiving  decided  that  the  plaintiff  has  proved  his  right 
to  put  the  prooess  of  tnat  court  in  motion,  has  no 
dinretioDary  power  to  take  that  right  away  from  the 
pliintiii;  snd  the  summons  ought,  therefore,  to  issue 
IS  of  right. 

Wbiqht,  J. — To  my  mind  the  language  of  the 
ncHou  is  as  etzplicit  as  it  can  be  made.  It  is  that  in 
eertttn  oases  the  plaintiff  has  the  right  to  sue  '*  in 
the  court  within  the  district  of  which  the  defendant 
disn  then  reaide  or  carry  on  his  business."  In  another 
mm  the  action  "  may  be  commenced  by  leave  of  the 
judge  or  registrar  in  the  court  within  the  district  of 
whSh  the  defendant  dwelt  or  carried  on  business 
tt  my  time  within  sis  calendar  months  next  before 
the  time  of  commencement"  In  the  third  case, 
"with  the  like  leave,  in  the  court  in  the  district  of 
iriiich  the  cause  of  action  or  daim  wholly  or  in  part 


Now,  under  that  section  a  rule  has  been  framed 
iriiieh  binds  the  judge  and  the  parties  unless  it  is 
•ttra  vHiet.  That  rule  is  da  of  order  5  of  the  County 
Cbort  Boles,  1889,  and  that  expressly  obliges  the 
jadge  in  these  terms:  '*The  judge  or  registrar  shall 
didv  oonsider  the  facts  disposed  by  the  affidavit  in 
mtk  ease  as  to  the  grant  or  r^usal  of  leave  in 
JwnHanoe  with  the  circnmstances."  Unless  it  is 
■ttro  vires  as  going  beyond  or  contravening  the  74th 
Mfeun  of  the  Act,  it  is  perfectly  clear  that  the  judge 
nost  exercise  a  discretion  in  each  case,  and  is  not 
hcmd  to  grant  leave,  as  was  contended  by  Mr.  Scott- 

I  think,  therefore,  the  rule  nisi  must  be  discharged. 

Beucb,  J. — I  am  of  the  same  opinion.    The  rule 

vhidi  governs  this  case  is  found  in  tiie  case  of  Julius 

V.  Bisk»p  of  Oxford,  28  W.  B.  726,  6  App.  Gas.  214. 

fhsre,  in  tiie  course  of  Lord  Penzance's  judgment 

(p.  290),  referring  to  a  dictum  of  Coleridge,  J.,  he 

mjn:  ** Had  the  words  been  more  precise  they  would 

htt^  justify  the  use  that  has  been  made  of  them, 

^  viiat  Coleridge,  J.,  said  was,  not  that  permissory 

or  enabling  wor£  are  to  be  held  to  have  a  compul- 

mrj  force  where  Uie  thing  to  be  done  is  for  the  public 

mafit,  bat  only  that  such  words  'may'  in  some 

Ms  have  that  effect.    If  the  matter  were  to  be 

teded  by  previous  definitions  I  should  prefer  that 

sf  Jervis,  C.J.,  who  said  in  the  case  of  Reg,  v.   The 

Fori  and  North  Midland  Railway  Co.,  1  El.  &  Bl.  858, 

itp.  861,  that  such  words  as  '  it  shall  be  lawful '  were 

ts  be  understood  as  permissive  only,  unless  some 

'tbsordity  or  injustice'  would  foUow  from  giving 

flm  that,  their  natural  meaning."    Then  I  find  in  the 

jwigmeut  of  Ijoxd  Selbome  (5  App.  Gas.  p.  235)  this  pas- 

;  iige:  "  The  language  (certEunfy  found  in  authorities 

««iit]ed  to  TBrv  high  respect)  which  speaks  of  the 

k- voids '  it  shall  be  lawful,'  and  the  like,  when  used  in 

^shlie  statotes,  as  ambiguous  and  susceptible  (accord- 

^  to  otsriain  mles  of  construction)  of  a  discretionary 

[  «r  sa  obligatory  sense  is,  in  my  opinion,  inaccurate. 

•   .    .    The  qnestioD  whether  a  judge  or  a  public 

<  sftoer  to  whom  power  is  given  by  such  words  is  Ix>und 

[te«eitiipon  any  particular  oocadon,  or  in  any  par- 


ticular manner,  must  be  solved  aliundey  and,  in  general 
it  is  to  be  solved  from  the  context  from  the  particu- 
lar provisions  or  from  the  general  scope  and  objects 
of  the  enactment  conferring  the  power." 

The  question  arises  in  the  present  case  whether 
there  are  any  considerations  sufficiently  cogent  to  ex- 
clude the  idea  that  the  Legislature  in  tended  a  discre- 
tion to  be  vested  in  the  judge.  It  seems  to  me  to  be 
proved  from  the  context  and  the  g^eneral  character  of 
that  section  that  the  Legislature  did  intend  a  discre- 
tion to  be  vested  in  the  judge,  and  that  it  would  be 
putting  a  very  unreasonable  construction  upon  the 
words  to  hold  that  the  judge  had  not  in  such  cases  a 
discretion. 

RuJe  discharged. 

Solicitors  for  the  appellant,  Eldridge  db  SprcU,  for 
0.  J,  Archer  A  Parkin,  Stockton-on-Tees. 

Solicitor  for  the  respondent,  The  Treasury  Solicitor, 


Q.  B.  Div.  ) 

(Wright  and  Bruce,  JJ.) ) 

Galb  V,  Jahss. 


Jan.  26. 


(a.) 


Justices  —  Married  woman — Summary  jurisdiction — 
Application  hy  wife  for  separation — Costs — County 
court — Jurisdiction — Summary  Jurisdiction  {Married 
Women)  Act,  1895  (58  db  59  Vict,  c.  39),  ss.  4.  5. 

Section  5,  sub-section  (d),  of  tlie  Summary  Jurisdic- 
tion {Married  Women)  Act,  1895,  gives  the  court  of 
summary  Jurisdiction  power  to  make  provision  for  the 
payment  of  the  costs  of  either  party  upon  an  apnlication 
under  the  Act  by  a  married  woman  against  her  husband. 

Held,  thai  this  provision  gives  the  court  of  summary 
jurisdiction  exclusive  jurisdiction  over  these  costs,  and 
t?iat  no  action  can  be  maintained  in  a  county  court  by 
a  wife  or  her  solicitor  to  recover  tfiese  costs  from  the 
husband. 

Appeal  from  Birmingham  County  Court. 

The  plaintiff  who  was  a  solicitor,  brought  an  action 
in  the  ooun^  court  to  recover  a  small  sum  for  costs 
incurred  by  him  as  the  solicitor  of  the  wife  of  the 
defendant. 

The  wife  of  the  defendant  instructed  the  plaintiff  to 
take  out  a  summons  against  her  husband  for  a  separa- 
tion order  on  the  ground  of  Mb  crusty,  the  summons 
being  taken  out  under  section  4  of  the  Summary 
Jurisdiction  (Married  Women)  Act,  1895. 

This  summons  was  heard  by  the  court  of  summary 
jurisdiction  and  dismissed.  The  wife  paid  her  solid- 
tor's  costs  and  went  back  to  live  with  her  husband. 
Subsequentiy  she  again  left  her  husband,  and  in- 
structed the  plaintiff  to  take  out  another  summons  on 
the  ground  of  cruelty.  This  second  summons  was 
also  dismissed  by  the  justices,  who  made  no  order  as 
to  the  payment  of  the  costs. 

The  soucitor  of  the  wife  then  brought  this  action 
in  the  coimty  court  against  tiie  husMud  to  recover 
&om  him  the  costs  he  had  incurred  for  the  wife  in  the 
unsuccessful  proceedinss  against  her  husband. 

The  county  court  judge  held  that  he  had  jurisdic- 
tion to  entertain  the  action,  and  gave  judgment  for 
the  plaintiff  for  lus  costs  to  be  taxed. 

The  defendant  appealed. 

The  Summary  Jurisdiction  (Married  Women)  Act, 
1895  (58  &  59  Vict.  c.  39),  provides :  Section  5,  <*  The 
court  of  summary  jurisdiction  to  which  any  applica- 
tion under  this  Act  is  made  may  make  an  order  or 

(a.)  Beported  by  Sir  Shsbston  Baxxb,  Bart., 
Barrister-at-Law. 
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Olden  oontaining  all  or  any  of  the  provisions  follow- 
ing—viz., (a)  A  provision  that  the  applicant  be  no 
longer  bonna  to  cohabit  with  her  husband.  .  •  . 
(d)  A  provision  for  payment  by  the  applicant  or  the 
hosband,  or  both  of  tiiem,  of  the  costs  of  the  court 
and  such  reasonable  costs  of  either  of  the  parties  as 
the  ooiirt  may  think  fit." 

Loehnis,  for  the  appellant. — ^The  county  oonrt  judge 
had  no  jurisdiction  to  entertain  the  action.  Section  6 
{d)  of  the  Act  gives  the  court  of  summary  jurisdiction 
before  which  any  application  under  the  Act  may 
come,  power  to  make  an  order  as  to  the  costs.  A  new 
tribunal  was  thus  created,  and  this  tribunal  has  ex- 
clusive jurisdiction  to  make  any  order  as  to  the  costs. 
The  wife  was  unsuccessful  iu  tiiese  proceedings,  and 
that  being  so,  there  was  no  power  in  any  court — 
apart  from  the  practice  in  the  Divorce  Court — to  give 
costs  to  the  unsucces^l  wife.  However,  if  there  was 
any  such  power,  it  was  in  the  justices  and  not  in  the 
county  court. 

McCardUt  for  the  respondent. — Sub-section  {d)  of 
section  5  applies  only  when  an  order  is  made  in  the  wife's 
favour  under  section  4,  so  that  '*  order  "  in  section  5 
means  an  order  made  under  section  4.  If  an  order 
against  the  wife  be  made,  the  sub-section  does  not 
apply.  There  is  nothing  in  the  Act  which  speaks  of 
an  order  of  dismissal ;  and  if  an  order  of  dismissal  be 
made,  it  must  be  under  the  Summary  Jurisdiction 
Act,  1848.  The  section  only  applies  as  between  the 
husband  and  wife,  and  even  if  the  wife  would  be 
prevented  from  maintaining  an  action  against  her 
husband  in  the  county  court,  the  solicitor  of  the  wife 
would  not  be  so  prevented,  as  the  right  of  the  soli- 
citor is  a  common  law  right,  and  stcmds  apart  ^m 
the  wife's  right. 

WaiOHT,  J. — The  case  is  one  of  importance  and  of 
ffreat  difficulty.  I  think  that  under  tiiis  Act  the 
Legislature  did  not  intend  that  there  should  be 
proceedings  in  other  courts  as  to  these  costs.  The 
section,  after  making  it  possible  that  an  application 
for  costs  could  be  made  to  the  court  of  summary 
jurisdiction,  could  not  have  intended  that  an  action 
could  be  brought  in  another  court  in  respect  of  these 
costs.  I  think  the  fair  meaning  of  the  Act  is  that  M 
questions  as  to  costs  should  be  dealt  with  by  the  court 
of  summary  jurisdiction,  and  it  leaves  that  court 
perfectly  free  to  make  any  order  as  to  costs  they 
think  fit,  either  against  the  husband  or  the  wife.  It 
was  ar^ed  that  the  provision  in  section  5  (d)  did 
not  preiudioe  the  right  of  the  wife's  solicitor  to  take 
proceedings  against  the  husband  in  another  court 
to  recover  the  costs.  That,  however,  depends  on 
the  true  construction  of  the  Act.  If  the  Act  intended 
that  all  questions  of  costs  should  be  disposed  of  by 
the  court  of  summary  jurisdiction,  then  it  seems  to 
me  we  ought  to  hold  that  that  provision  applies  to  the 
solicitor  of  the  wife  as  much  as  tothe  wife.  Other  points 
were  argued,  but  we  have  not  sufficient  information 
before  ns  to  decide  them,  and  it  is  unnecessary  to  do 
so,  as  we  think  we  can  dispose  of  the  case  upon  the 
construction  of  the  statute  itself. 

BSX7C2,  J.,  concurred. 

Appeal  allowed  ;  leave  to  appeal  refused^ 

Solicitors  for  the  appellant,  T.  A,  Denniaon  &  Co., 
for  Seymour,  Price,  &  Adcock,  Birmingham. 

Solicitors  for  the  respondent,  Tippetta  &  Son,  for 
Edivard  Eaden,  Binningham. 


Q.  B.  Biv.  J 
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SOUTHOOMBB  V.  GUABDIANS  OP  YBOVIL  UBnOK.  (o,) 

Vaccinaiion — Proceedings  against  parent—Summoiu^ 
Order  signed  hy  a  different  magistrate — Non-^xmi' 
pliance  with  order — Defence — Vaccinaiion  Ad,  ISW 
(30  <fe  31  Vict.  c.  84),  s.  31. 

It  is  no  defence  to  proceedings  under  section  31  o/the 
Vctccination  Act,  1867,  against  a  parent,  for  non-com" 
pliance  with  an  order  directing  him  to  have  his  child 
vaccinated,  that  the  magistrate  who  issued  tTie  summons 
did  not  sign  the  order.  If  the  order  were  bad  on  that 
ground  proceedings  s?iould  ?iave  been  taken  to  quash  it; 
but, 

Semble,  as  the  Summary  Jurisdiction  Acts  apply  to 
proceedings  under  the  Vaccination  Acts  the  ordar  wu 
not  bad. 

Special  case  stated  by  justices  for  the  borough  of 
Yeovil. 

An  information  was  laid  before  John  Curtis,  a 
magistrate,  by  the   respondent,    a   dnly-app(»nted 
vaccination   officer,   charging  the   appeUant   under 
section  31  of  the  Vaccination  Act,  1867,  with  non- 
compliance with  a  notice  requiring  him  to  procure  the 
vaccmation    of  his  child.      On  this  information   a 
summons  was  granted  by  the  magutrate.    On  the 
hearing  of  the  summons  an  order  was  made  requiring 
the  appellant  to  have  his  child    vaccinated.    The 
magistrate  Curtis  and  three  other  magistrates  wetre 
present  at  the  hearing,  but  the  order  when  drawn  up 
was  signed  by  two  only  of  the  magistrates,  Curtis  not 
being  one  of  them.    The  appellant  having  failed  to 
comply  with   the    order,    these    proceedings    were 
instituted  under  section  31  of  tiie  Act  for  a  penalty. 

It  was  contended  for  the  appelLmt  tiiat  under  section 
31  it  was  necessary  that  the  magistrate  before  whom 
the  original  information  was  sworn  should  not  only 
sign  the  summons  but  should  also  sign  the  sobsequent 
order,  and  that  that  course  not  having  been  followed 
the  appellant  was  not  bound  to  obey  the  order. 

The  justices  convicted  the  appellant  subject  to  this 
case. 

The  Yaccination  Act,  1867,  s.  31,  provides  that: 
*'  If  any    .     .     .    officer  appointed  by  the  guardians 
to  enforce  the  provisions  of  this  Act  shall  give  informa- 
tion in  writing  to  a  justice  of  the  peaoe  that  lie  has 
reason  to  bebeve  that  any  child    .     .     .     has  not 
been  successfully  vaccinated,  and  that  he  has  given 
notice   to  the  parent    ...    to  procare  its  being 
vaccinated,  and  that  this  notice  has  been  disreygarded, 
the  justice  may  summon   such  parent     •     .     •    to 
appear  with  the  child  before  him    .     .     •      and  upon 
the  appearance  if  the  justice  shall  find    •      .     .     tiiat 
the  child  has  not  been  vaccinated    ...     he  may  i! 
he  see  fit  make  an  order  under  his  hand   suad  seal 
directing  such  child  to  be  vacdnated    .     .      .     and  if 
at  the  expiration  of  sudi  time  the  child    shall    not 
have  been  so  vaccinated    .    .    •    the  person  upon 
whom  such  order  shall  have  been   made  shall  be 

Sroceeded  against  summarily    •    •    •    and  shall  be 
able  to  a  penalty  not  exceeding  twenty  ahrUuigs.'* 

SchuUess  Young,  for  the  appellant. — The  order  was 
bad  because  it  was  not  signed  by  the  jostioe  who 
issued  the  summons.  Section  31  is  ezplicsit.  It  says 
that  the  vaccination  officer  shall  give  information  to 
*<  a  justice  of  the  peace";  then,  **the  jnstioe"  may 
summon  the  parent,  and  *<  the  justice  *'  may  make  an 
order  "  under  his  hand  and  seal."  The  provisions  of  the 

(a.)  Reported  l^  F.  O.  BosnrsoN,  Bsq^.,  Barrister- 
at-Law. 
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netaonnot  hairing  been  followed  in  Twi^ViTig  the  order, 
ibi^ipellaDt  was  not  bound  to  obey  it. 

Ko  one  appeared  for  the  respondent. 

Wbioht,  J. — I  think  that  this  objection  to  the 
TiMty  of  the  order  has  been  taken  at  the  wrong 
ilage.  Assuming  the  objection  to  be  a  good  one,  it 
doei  not,  in  my  opinion,  afford  a  good  defence  to 
prooeedings  for  the  recoYery  of  a  penalty  for  dis- 
obedjenoe  to  the  order.  Proceedings  ^otdd  have 
ben  taken  to  quash  the  order. 

But,  in  the  second  place,  I  think  it  is  very  doubtful 
vbfltbar  there  is  anything  in  the  objection,  inas- 
mooh  88  the  Summary  Jurisdiction  Acts  apply  to 
proeeediogs  under  the  Vaccination  Acts,  and  there  is 
pnnmon.  in  those  Acts  for  one  magistrate  to  issue  a 
■nunons  and  for  another  to  hear  the  case  and  agn 
Osorder. 

Bbuob,  J. — ^I  agree.  It  is  often  necessary  for  a 
esn  to  be  heard  by  a  different  justice  from  the  one 
who  issued  the  summons.  But  quite  apart  from  that, 
if  the  order  was  bad»  it  ought  to  have  been  appealed 


floBatars  for  the  appeUant,  Sharps,  Parkera,  in  Co., 
far  &«datt,  Yeovil. 


Jan.  23. 


Q.  B.  Div.  ) 

(Wright  and  Bruce,  J  J.)  J 

HOLLOWAY  V.  COSTBB.  (a.) 

y^umatiou — NaUee — Service-^Proo/'^Vaccinaiion  Ad, 
1867  (30  A  81  Vid.  c.  84),  «.  31. 

NoparHcukfr  mode  of  service  ia  necessary  in  tfie  case 
^a  naUoe  under  sedion  31  of  the  Vaccination  Ad,  1867, 
wjwrtny  a  parent  to  procure  the  vaccination  of  his 
em.  It  is  ftfT  the  justices  to  determine  whdher  they 
•V  mtUfied  on  the  evidence  that  the  notice  reached  the 
fmtmfor  whofn  it  toas  intended. 


, stated  by  justices  of  the  peace  for  the 

m«gh  of  Andover. 

An  inlomiatioii  was  laid  under  section  31  of  the 

T^seenalian  Act,  1867,  by  the  respondent,  who  was  a 

^■Sy-appoxnted  -vaccination  officer,  ajg;ainstthe  appel- 

J^  m  noft-oompliance  with  a  notice  requiring  him 

to^ave  hk  ohild  vaccinated. 

At  the  heaiiii^  the  jostices  made  an  order  on  the 

MiQattt  for  the  vaccination  of  his  child,  but  stated 

I  eaae  od  the  question  whether  the  notice  under 

Son  31,  if   dehvered  otherwise  than  personally, 

«t  be  shown  to  have  reached  the  person  notified. 

the  evidence  sm  to  the  service  of  the  notice  was  as 

Ayva :  The  Teapondent  drew  out  a  notice  in  respect 

fft  the  aiimllanfe  child,  addressed  it  to  the  appel- 

r  iM^y^^^MJ   it,  with  other   notices,    to   one 

for  deliwery.    Flumley  took  the  notice  to 

sppeOanfe  house  and  handed  it  to  a  woman 

|kt«^  teOiof^  her  that  it  was  a  vaccination  notice. 

Be  comld   not    swear  that  the   woman  was   the 

sf  8  wife,  nor  could  he  swear  as  to  the  date  of 

j^  except  that  it  was  the  day  after  the  notice 

hnded  to  him  by  the  respondent.    He  could  not 

r  that  the  notice  was  in  respect  of  the  appellant's 

beomeethe  notice  was  folded  up  whenhe  received 

he  did  not  opt  n  it. 

JQStioee  held  that  the  notice  was  served  upon 


the  appellant  in  a  manner  as   effectual  as  if  the 
respondent  had  addressed  it  and  sent  it  by  post. 

£chultess  Young,  for  the  appellant. 

No  one  appeared  for  the  respondent. 

Waight,  J. — ^I  do  not  think  that  there  is  any  par^ 
ticular  mode  of  service  necessary  in  the  case  of  a 
notice  under  section  31  of  the  Vaccination  Act,  1867, 
requiring  a  parent  to  procure  the  vaccination  of  his 
dhud.  It  is  for  the  justices  to  say  whether  they  are 
satisfied  that  the  notice  reached  the  person  for  whom 
it  was  intended.  In  this  case  the  justices  were 
satisfied  that  there  was  a  good  service,  and  the  ques* 
tion  being  one  for  them  to  decide,  we  cannot  interfere 
with  their  decision. 

Bbucte,  J.— The  justices  have  decided  that  the 
notice  reached  the  appellant.  I  think  there  was 
sufficient  evidence  to  justify  that  decision. 

Appeal  dismissed^ 

Solicitor  for  the  appellant,  Cheverton,  for  Talbot, 
Andover. 


\^)1Leportod  by 


O.  BoBnrsoH,  Esq.,  Barrister- 
at-Law. 


^•^•^^'  I  Dec  10 

(Wills  and  Wright,  JJ.)  j  ^^-  ^"• 

OSBOBN  {Appdlant)  v.   WoOD  &  Bbothsbs 
{Respondents),  (a.) 

Jtuiiees — Mitigation  of  penalties — Summary  Jurisdic" 
tion  Ad,  1879  (42  dh  43  Vid.  c.  49),  si  4— -Cotton 
Cloth  Factories  Ad,  1889  (62  <£;  53  Vid.  c.  62),  s.  13. 

Section  13  of  the  Cotton  Cloth  Factories  Ad,  1889, 
enacts  that,  *'  If  in  the  case  of  any  cotton  cloth  factory 
there  is  a  contravention  of,  or  non-compliance  with,  any 
of  the  provisions  of  this  Ad,  the  inspector  shall  give 
notice  in  writing  to  the  occupier  of  the  same  of  the  ads  or 
omissions  constituting  the  contravention  or  non-com' 
pliance,  and  if  such  acts  or  omissions,  or  any  of  them, 
are  continued  or  not  remedied,  or  are  repeated  within 
tufdve  months  after  such  notice  has  been  given,  the 
occupier  of  such  factory  shall  be  liable,  on  summary  con- 
viction, for  the  first  offenos,  to  a  penalty  of  not  less  tlian 
five  pounds  nor  more  than  ten  pounds,  and  for  every 
subsequent  offence  to  a  penalty  of  not  less  than  ten  pounds 
nor  Tnore  tha/n  twenty  pounds.** 

On  a  summons  taken  out  under  the  above  sedion, 
justices  at  petty  sessions  convicted  the  defendants  of  a 
fird  offence,  but,  holding  that  they  had  discrdionary 
power  under  sedion  4  of  the  Summary  Jurisdidion  Ad, 
1879,  to  do  so,  they  reduced  the  fine  to  twenty  shillings. 

Held,  that  the  judiees  had  tided  wrongly.  Sedion  4 
of  the  Summary  Jurisdidion  Ad,  1879,  does  not  apply 
to  sedion  13  of  the  Cotton  Cloth  Factories  Ad,  1889.  A 
particular  and  a  serious  offence  is  created  by  sedion  13, 
cmd  when  such  offence  is  committed  the  magistrates  have 
no  power  to  reduce  the  penalty  under  tJie  provisions  of 
sedion  4  of  the  Summary  Jurisdidion  Ad. 

This  was  a  case  stated  by  the  justices  for  the 
county  of  Lancaster. 

At  a  petty  sessions  held  at  Bury,  in  the  county  of 
Lancaster,  an  information  was  preferred  by  B.  H. 
Osbom,  die  appellant,  an  inspector  of  faotories» 
against  Wood  &  Brothers,  the  respondents,  that  on 
the  27th  of  March,  1896,  they,  the  respondents,  the 
occupiers  of  a  cotton  doth  factory,  within  the  mean- 
ing of  the  Cotton  Oloth  FactorisB  Act,  1889,  did 
allow  an  amount  of  moisture  in  the  atmosphere  of 
such  cotton  doth  factory  to  be  in  excess  of  sudh 

(a.)  Beportod  by  E.  G.  Stillweix,  Esq.,  Barrister 
at-Law. 
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High  Gottbt. 


OsBOBN  (Affbllant)  V.  WooD  &  Bbothbbs  (Bbspondbnts). 


Hjoh  Coxtbt. 


amoant  as  is  represented  by  the  number  of  grains  of 
moisture  per  oubio  foot  of  air  shown  in  column  1  of 
the  table  in  Schedule  A  of  that  Act,  opposite  to  such 
figure  in  column  2  as  represented  me  temperature 
eTistiTig  in  such  cotton  doth  factory  on  the  27th  of 
March,  1896,  this  being  a  contravention  of  the  Act 
repeated  wil^iin  twelve  months  after  notice  in  writing 
to  the  occupiers  of  the  said  factory  of  a  similar  con- 
travention of  the  provisions  of  the  said  Act  contrary 
to  the  form  of  the  statute. 

On  the  12th  of  August,  1895,  and  on  the  6th  of 
September,  1895,  notices  in  writing  were  given  to  the 
respondents  of  their  having  oontravened  the  Cotton 
Cloth  Factories  Act,  1889,  on  two  occasions  prior  to 
the  dates  of  their  notices  but  within  twelve  months 
of  the  27th  of  March,  1896,  the  date  upon  which  the 
offence  the  justices  adjudicated  upon  was  alleged  to 
have  been  committed. 

The  justices  found  as  a  fact  that  the  respondents 
had  been  guilty  of  the  offsnce  charged  in  the  said 
information,  but  they  were  of  opinion  that  by  section 
4  of  the  Summary  Jurisdiction  Act,  1879,  they  had  a 
discretionary  power,  this  being  a  first  offence,  to 
reduce  the  penaliTjr  to  be  imp<Med  below  the  sum  of 
£5  named  in  section  13  of  me  Cotton  Cloth  Fac- 
tories Act,  and  they  accordingly  only  fined  the 
respondents  the  sum  of  twenty  shiUings  and  costs. 
From  this  decision  the  inspector  of  factories  appealed. 

The  question  for  the  opinion  of  the  court  was 
whether  section  4  of  the  Summary  Jurisdiction  Act, 
1879,  gives  the  justices  power  to  reduce  the  penalty 
of  £5  for  a  first  offsnoe  imposed  by  section  13  of  the 
Cotton  Cloth  Factories  Act,  1889. 

By  section  5,  sub-section  1,  of  the  Cotton  Cloth 
Factories  Act,  1889  (52  &  53  Yict.  c.  62),  it  is  provided 
that  there  shall  only  be  a  certain  prescribed  amoimt 
of  moisture  in  the  temperature  of  the  air  in  a 
factory. 

By  section  13  it  is  provided  that :  "  If,  in  the  case 
of  any  cotton  cloth  factory  there  is  a  contravention 
of  or  non-compliance  with  any  of  the  provisions  of 
this  Act,  the  inspector  shall  give  notice  m  writing  to 
the  occupier  of  the  same  of  the  acts  or  omissions 
constituting  the  contravention  or  non-compliance, 
and  if  such  acts  or  omissions,  or  any  of  them,  are 
continued  or  not  remedied,  or  are  repeated  within 
twelve  months  after  such  notice  has  b^n  given,  the 
occupier  of  such  factory  shall  be  liable  on  summary 
conviction,  for  the  first  offence,  to  a  penalty  of  not 
less  than  five  pounds  nor  more  than  ten  pounds, 
and  for  every  subsequent  offsnce  to  a  penalty 
of  not  less  than  ten  pounds  nor  more  than  twenty 
pounds." 

By  section  4  of  the  Summary  Jurisdiction  Act, 
1879  (42  &  43  Vict.  c.  49),  it  is  provided  that :  '<  Sub- 
ject as  in  this  Act  mentioned,  and  notwithstanding 
any  enactment  to  the  contrary,  where  a  court  of  sum- 
mary jurisdiction  has  authority  under  this  Act,  or 
under  any  other  Act,  whether  past  or  future,  to  im- 
pose imprisonment  or  to  impose  a  fine  for  an  offence 
punishable  on  summary  conviction,  that  court  may, 
m  the  case  of  imprisonment,  impose  the  same  without 
hard  labour,  and  reduce  the  prescribed  period  thereof, 
or  do  either  of  such  acts ;  and  in  the  case  of  a  filne, 
if  it  is  imposed  as  in  respect  of  a  first  offence,  may 
reduce  the  prescribed  amount  thereof." 

Button^  for  the  appellant. — ^The  justices  were  wrong. 
Section  13  of  the  Cotton  Cloth  Factories  Act  de- 
liberatelv  says  that  for  a  first  offence  the  penally  shsdl 
not  be  less  than  five  pounds.  Clearly,  therefore, 
section  4  of  the  Summary  Jurisdiction  Act  would  not 
apply  here.  The  particular  offanoes  mentioned  in 
section  13  have  been  expressly  taken  out  of  the  scope 
of  section  4. 


Danckwerts,  for  the  respondents.— The  justices  bad 
power  under  section  4  to  reduce  the  fine.  There  is 
nothing  inconsistent  in  sections  4  and  13,  nor  is  there 
any  implied  repeal  of  section  4.  Both  Acts  can  be 
read  together.  If  it  had  been  the  intention  of  the 
Legislature  to  exclude  the  scope  of  section  4  in  cases 
of  offences  under  section  13,  very  much  stronger  and 
more  express  terms  would  have  been  used. 

8iMm  replied. 

The  following  cases  were  cited:  Beg.  v.  CourUy 
Court  Judge  of  Ealifwxi,  39  W.  E.  545,  [1891]  2  Q.  B. 
263;  Bohhi  v.  Qrand  Junction  WaUrworhs  Co,,  31 
W.  B.  13,  9  Q.  B.  D.  151 ;  Beg.  v.  Oastler,  50  L.  J. 
M.  C.  4,  at  p.  6;  Kutner  v.  Phillips,  39  W.  B.  526, 
[1891]  2  a  B.  267. 

Wills,  J. — I  am  of  opinion  that  this  appeal  must 
succeed.    I  think  that  the  words  of  the  Cotton  Cloth 
Factories  Act,  1889,  are  quite  plain.    It  is  true  that 
section  13  uses  the  expression  i^t  the  fine  is  to  be 
recovered  "on  summary  conviction,"  and  therefore, 
by  section   51   of  the   Summary  Jurisdiction  Aot, 
1879,  tiiat  Act  does  apply  here  unless  we  oan  see 
plainly  Ihat  the  two  Acts  are  inconsistent.    I  think, 
when  you  come  to  look  at  the  character  of  the 
offence  whidi  is  created  here,  it  is  only  too  plain 
that  what  Parliament  meant  to  say  was,  that  if  this 
particular  offence  has  been  committed  it  shall  be 
treated  as  a  serious  matter  and  as  a  matter  upon 
which  the  magistrate  shall  have  no  power   to    go 
below  £5.  It  is  not  a  common  offence  which  is  created 
hereby  section  13;  such  an  offence  is  only  consti- 
tuted when  there  has  been  a  breach  of  the  provisions 
of  the  Act,  when  notice  in  writing  has  been  given  to 
the  inspector,  and  when,  notwithstanding  that  notice 
in  writing,  the  acts  complained  of  have  been  repeated* 
or  the  omissions  have  not  been  remedied  within  twelve 
months.    That  is  an  offence  which  shows  something 
like  a  very  intentional  violation  of  the  Act  and  a 
determination  not  to  carry  out  its  provisions.     I  feel 
no  doubt  myself  that  what  Parliament  meant  is  that, 
notwithstanding  the  incorporation  of  the  Bnnunary 
Jurisdiction  Act,  if  this  particular  type  of  offanoe  is 
committed  the  magistrates  shall  treat  it  as  a  b^oob 
offence,  and  that  they  shaU  have  no  power  to  apply 
the  provisions  of  section  4  of  the  Summary  Jnxiiwiic- 
tion  Act  which  would  enable  them  to  reduoe  tha 
penalty.    This  is  not  a  case  of  the  repeal  of  tlie  Act 
of  1879 ;  what  we  say  is  merely  that  in  this  speoafila 
instance  Parliament  meant  the  provision  as  to  penaltiei 
contained  in  section  13  of  the  Aot  of  1889  to  oveEiidi 
the  provision  in  section  4  of  the  Summary  Juriadky 
tion  Act. 

Wbioht,  J. — I  am  of  the  same  opinion.  X  tbinl 
we  should  be  assuming  legislative  power  if  ure  hei 
otherwise.  It  might  be  explanation  enou^li.  to 
that  if  you  read  this  later  Act  into  sectioix  4^  of 
Summary  Jurisdiction  Act  the  Legisbttnre 
deliberately  engrafted  an  exception  on  to  tlie  Aot 
1 879.  I  am  not  sure  there  is  not  another  explaiiation- 
namely,  that  the  Legislature  intended  tiukt  in.  ^i 
ing  with  cases  arising  under  existing  Ajots  in. 
such  cases  there  should  be  a  power  of  mitimi,tioi! 
that  in  cases  arising  under  future  Acts  of  Psuiiamc 
there  shall  only  be  power  to  mitigate  wKero  Ptw] 
ment  does  not  prohibit  mitigation  by  suoU  fatu 
Act. 

Appeal  allowed  with  coate,  and  case  remiUecU 

Solicitor  for  the  appellant.  Solicitor  to  the  TVeosi^ 

Solicitors  for  the  respondents,  Bowdiffi^s^  Aiiola 
Gb.,  for  John  Hall,  Bury,  Lanoadiire.  ^^ 
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LuviOT.  Ik  bb'M'Gasxl  (A  Lxtnatio).— Awdebws  v.  Gas  Meteb  Co.  (Limited).       Ct.  of  App. 


Feb.  15. 


(LndlflTy  A«  Ii«  Smith)  1 
aodB]gby,L.JJ.)     f 

In  re  M'Gabxl  (A  Lunatic),  (a.) 

SfUkUor^ChgU — TaaxxUon — Bemuneraiion—  Leases  — 
Beak  fee — Percentage  —  General  Order  under  Soli- 
(Sbori  RanwMToMxm  Act,  1881,  Schedule  L,  Part  II,; 
and  rule  0. 

Thicmisnonof  the  words  "per  cent'*  from  the  first 
Nn/e  til  Schedule  /.,  Part  IL,  to  the  General  Order 
Msderihe  Solicitors*  Bemuneration  Act,  1881,  in  cases 
whn  the  rent  exceeds  £100  is  intentional,  A  solicitor, 
VuTtfore,  is  not  entitled  to  a  proportional  fee  for  frac" 
iwM  of  £100  as  remuneration  for  preparing  a  lease 
when  the  rental  exceeds  £100. 

This  was  an  appeal  by  the  oommittee  of  the  limatio 
igsjaut  a  ruling  of  the  taxing-master,  disallowing 
oeitam  fees  to  solicitors  paid  in  coonection  with  the 
iMse  of  a  house  as  a  residence  for  the  lunatic ;  and 
infolred  a  question  of  the  oonstruction  of  the  General 
Order  imder  the  Solicitors'  Bemuneration  Act,  1881. 

fvi  n«  of  Schedule  I.  to  that  order  provides  by 
the  first  scale,  which  applies  to  leases  at  a  rack-rent, 
thst  the  remuneration  of  the  lessor's  solicitor  "for 
jnpsriiu;,  settling,  and  completing  lease  and  coon- 
tcrpart  '^shall  be,  '*  where  the  rent  does  not  exceed 
£100,"  "  £7  10s.  per  cent,  on  the  rental,  but  not  less 
is  S07 csse^than  £5  " ;  *<  where  the  rent  exceeds  £100 
iod  does  not  exceed  £600,"  **  £7  lOs.  in  respect  of 
tbe  first  £100  of  rent,  and  £2  10s.  in  respect  of  each 
■bssqoent  £100  of  rent."  The  lessee's  solicitor  is 
to  dttrge  one-half  of  the  amount  payable  to  the 
Immt'b  solicitor.  Under  the  secoud  scale,  which 
9pHes  to  building  leases  reserving  rent,  or  other 
mg  leasee  not  at  rack-rent  (except  mining  leases), 
"where  the  annual  rent  does  not  exceea  £5,  the 
tnumnt  of  remuneration  is  to  be  £o ;  where  the  rent 
cieeeds  £5  and  does  not  exceed  £50,"  <<the  same 
psyment  as  on  a  rent  of  £5,  and  also  20  per  cent,  on 
tks  excess  beyond  £5."  Then  follow  provisions  for 
ttKs  where  the  rent  exceeds  £50  but  does  not  exceed 
£190,  and  where  it  exceeds  £160.  Then,  by  rule  6 
of  &e  " rules  applicable  to  Fart  IL  of  Schedule  I.,  as 
to  sD  leases  or  conveyances  at  a  rent  or  agreement 
far  the  same,  other  than  mining  leases  or  agreements 
therefor/'  fractions  of  £6  are  to  be  reckoned  as  £6. 

Id  the  present  case  the  committee  of  a  lunatic  had 
Imu  directed  in  1887  by  the  master  to  take  a  seven 
^sbib'  lease  of  a  house  as  a  residence  for  the  lunatic  at  a 
Apt  of  £350  per  annum.  Oa  this  occasion  the  com- 
■tttsepaid  to  the  lessor's  solicitor  a  fee  of  £13  158. 
-^m.,  £7  10s.  for  the  first  £100  of  the  rent.  £2  10s. 
br  the  second  £100,  £2  10s.  for  the  third  £100,  and 
CI  5s.  lor  the  additional  £50.  A  fee  of  half  this 
■■OBiit  was  paid  W  the  oommittee  to  his  own  soU- 

In  1894  the  lease  was  renewed  for  another  seven 
Ml  at  the  same  rent,  and  similar  fees  were  paid  by 
hs  errnimittee  to  the  lessor's  solicitors  and  his  own 
■fieitor  respeotively.  The  committee  carried  in  his 
iatfus  for  taxation  in  the  lunacy,  in  order  that  they 
iim  be  allowed  to  him  out  of  the  lunatic's  estate. 

The  taxing-master  disallowed  in  each  case  i^e  fee 
■>d  ia  respeet  of  the  additional  £50  of  rent  (beyond 
^^^£900),  holding  that  its  payment  was  not  author- 
ed by  the  Schedule  to  the  Qeneral  Order. 

M,  F.  NorUmt  for  the  oommittee. — The  words  ''  per 
m'*  most  be  taken  to  be  implied  in  the  case  of 


(s.)  Beposted  hy  J.  I.  Stibuno,  Esq.,  Barrister- 
at-Law. 


rents  exceeding  the  £100 ;  if  not,  rule  6  is  meaning- 
less as  applied  to  the  first  scsle.  Thei>ractice  of  the 
taxing-masters  in  the  Chancery  Division  has  always 
been  to  allow  a  proportional  fee  for  fractions  of 
£100  where  the  total  has  exceeded  £100.  This  is 
shown  by  the  amount  allowed  in  In  re  Negus^  43 
W.  E.  68,  [1895]  1  Oh.  73.  [Lutdlby,  L.J.— This 
point  was  not  raised  in  that  case.] 

Borthwick,  for  the  next-of-kin,  was  not  called  on. 

LiNDLEY,  L.J. — I  think  the  taxing-master  is  cor- 
rect. The  case  falls  under  Schedule  I.,  Fart  IT.,  of 
the  General  Order  to  the  Solicitors'  Bemuneration 
Act,  1881 — ^that  is  to  say,  it  is  a  case  which  is 
governed  by  the  scale  as  to  leases.  Now,  that 
applies  to  leases  at  a  rack-rent,  and  provides  for  the 
remuneration  of  the  lessor's  solicitor  "  for  preparing, 
settling,  and  completing  lease  and  counterpart." 
The  first  item  is  this,  that  where  the  rent  does  not 
exceed  £100  the  remuneration  shall  be  £7  lOs.  per 
cent,  on  the  rental,  but  not  less  in  any  case  than  £5. 
That  works  out  to  this,  that  for  all  rents  below  £65 
£5  is  to  be  charged,  and  between  £65  and  £100 
£7  lOs.  per  cent.  There  is  clearly  a  percentage  given 
there.  Now  we  go  on  to  where  the  rent  exceeds 
£100,  and  there  the  solicitor's  fee  is  to  be  £7  lOs.  in 
respect  of  the  first  £100  of  rent,  and  £2  lOt.  in 
respect  of  each  subsequent  £100  of  rent.  And  then 
the  next  item  is  where  the  rent  exceeds  £500.  Now, 
in  these  last  items  the  words  **  per  cent."  are  omitted, 
and  I  have  no  doubt  that  they  were  intentionally 
omitted.  It  is  quite  obvious  what  was  in  the  minds 
of  those  who  framed  these  rules :  they  thought  that 
the  remuneration  given  by  the  Act  was  sufficient 
without  giving  any  percentage.  They  were  solicitors 
who  understood  perfectly  w^l  what  they  were  about. 
They  were  clearly  not  thinking  about  a  percentage 
after  the  first  £100  of  rent.  Now,  the  second  scale 
is  a  percentage  scale,  and  does  not  apply  to  this  case 
at  all. 

Then  comes  rule  6,  by  which  fractions  of  £5  are  to 
be  reckoned  as  £5.  That  rule,  no  doubt,  applies  to 
both  scales,  the  first  and  the  second.  It  is  quite  intel- 
ligible. It  applies  to  the  first  scale  as  to  rents 
between  £65  and  £100,  and  to  all  leases  under  the 
second  scale.  But  rule  6  has  no  application  to  the 
present  case.  I  think  the  case  is  so  plain  that  but 
for  the  ingenuity  of  counsel  I  could  not  have 
thought  there  would  have  been  a  doubt  about  it. 

The  taxing-master  is  quite  right. 

A.  L.  Smith,  L.J. — I  concur.  The  court  could 
not,  it  seems  to  me,  allow  this  appeal  without  alter- 
ing the  phraseology  of  the  rule. 

BiGBY,  L.  J. — I  quite  agree. 

Solicitors,  Frere,  Cholmeley,  ilk  Co, ;  Lawford,  Water- 
house,  &  Go, 


Otoutt  of  aippeaU 


^} 


From  Chan.  Div. 
(lindley,  A.  L.  Smith,  }  Jan.  28;  Feb.  6 

and  Bigby,  L.  JJ.) 

Andsews  V,  Gas  Mbtbb  Go.  (Ldotbd).  (a.) 

Company — Memorandum  of  association — Alteration  of 
articles — Increase    of    capital — Pr^erence    sJuires — 

(a.)  Beported  by  W.  Shallcross  Ooddabd,  Esq., 
Barrister-at-Law. 
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Bights  of  ihareholders — Companies  Act,  1862  (25  dh 
26  Vid.  c.  89),  ss.  12,  50,  51. 

There  is  no  condition  implied  in  a  memorandum  of 
association  that  all  shareholders  are  to  he  on  an  equality 
unless  the  memorandum  itself  shows  the  contrary. 

Held,  consequently,  that  a  limited  company,  net  being 
expressly  prohibited  from  so  doing  by  its  memorandum 
of  association,  might,  under  section  12  of  the  Companies 
Act,  1862,  make  provision,  either  in  its  original  articles 
of  association,  or  by  alteration,  under  sections  50  and  51 
of  the  same  Act,  of  the  original  articles^  for  the  increase 
of  its  capital  by  the  issue  of  shares  bearing  a  preferential 
dividend. 

Decision  of  Kekewioh,  J.  (ante^.  46),  reversed. 

Hutton  V.  Scarborough  Cliff  Motel  Co.  (No.  2),  13 
W.  E.  1059,  2  2>r.  <fc  8m,  521,  overruled. 

Appeal  by  the  preference  shareholders  of  the  above- 
named  company  from  a  decision  of  Eekewich,  J., 
(reported  ante,  p.  46),  whereby  his  lordship  held  that 
a  limited  company,  haying  no  provision  in  its 
memorandum  or  original  articles  of  association  for  the 
issue  of  preference  shares,  had  no  power  to  issue  pre- 
ference shares. 

The  facts  fully  appear  from  the  report  in  the  court 
below  and  from  the  written  judgment  of  the  Court  of 
Appeal. 

Warrington,  Q.C,  and  A,  B,  Kirby,  for  the  appel- 
lants.— The  plaintiffs  in  the  court  below  used  the 
arguments  which,  in  consequence  of  the  decision  of 
Kesewich,  J.,  the  appellants  are  now  bound  to  adopt. 
The  shares  were  validly  created,  and  the  appellants 
are  shareholders ;  if  not  preference  shareholders  at 
any  rate  they  are  ordinary  shareholders  without  any 
preference.  The  bargain  which  was  made  between 
the  parties  at  the  time  was  binding,  and  has  been 
acted  on  ever  since.  The  appellants  rely  upon  the 
last  words  of  clause  5  of  the  memorandum  of  associa- 
tion. The  decision  of  Eindersley,  V.C.,  in  Hutton  v. 
Scarborough  Clif  Hotel  Co.  (ATo.  2),  13  W.  E.  1059, 2  Dr. 
&  Sm.  521,  that  a  company  has  no  power  to  issue  pre- 
ference shares,  unless  such  power  is  specially  given 
by  the  memorandum  and  articles  of  association,  is 
wrong  and  ought  to  be  overruled.  That  case  has 
never  been  followed,  but  was  dealt  with  by  Sir  G. 
Jessel,  M.R.,  in  Harrison  v.  The  Mexican  Bailway  Co,, 
23  W.  R.  403,  L.  B.  19  Eq.  358,  where  his  lordship  got 
out  of  the  previous  decision,  and  held  that  by  infer- 
ence preference  shares  could  be  created.  The  question 
came  indirectly  before  this  court  in  In  re  South 
Durham  Brewery  Co.,  34  W.  E.  126,  31  Ch.  D.  261, 
where  passages  occur  which  cazmot  be  reconciled  with 
Hutton  V.  Scarborough,  dsc,  Co,  Lord  Macnaghten 
in  the  House  of  Lords,  in  British  and  American 
Trustee  and  Finance  Corporation  v.  Couper,  42  W.  E. 
6d2,  [1894]  A.  C.  399,  expressly  dissented  from 
Hutton  V.  Scarborough,  &c,,  Co.,  but  it  was  extra- 
judicial, and  not  necessary  for  that  decision.  In 
this  particular  case  the  increase  of  capital  is  provided 
for  in  effect  by  the  articles  and  not  by  the  memoran- 
dum of  association.  All  the  cases  help  the  conten- 
tion that  the  increase  of  capital  is  capable  of  being 
dealt  with  by  the  articles. 

See  also  In  re  Bridgewater  Navigation  Co,,  36  W.  E, 
769,  39  Ch.  D.  1 ;  Mcllquham  v.  Taylor,  43  W.  E. 
297,  [1895]  1  Ch.  63. 

Ogden  Lawrence,  Q.C.,  and  Eustace  Smith,  for  the 
respondents. — If  the  second  decision  in  Hutton  v. 
Scarborough,  <S:c.,  Co,  is  good  law  it  covers  this  case. 
The  artides  of  association  in  clause  5,  mean  the 
articles  as  they  were  registered,  as  they  were  in 
existence  at  the  time.  The  principle  of  tms  case  has 
been  recognized  by  the  Court  of  Appeal  in  Ashbury  v. 
Watson,  33  W.  E.  882,  30  Ch.  D.  376.    If  the  issue  of 


shares  was  ultra  vires  in  its  inception,  neither  the 
company  nor  the  shareholders  could  ratify  the  actioa 
of  the  company  in  allotting  shares :  In  re  London  and 
New  York  Investment  Corporation,  44  W.  B.  137, 
[1895]  2  Ch.  860;  In  re  Guardian  Permanent  BtmfA 
Building  Society,  23  Ch.  D.  440,  31  W.  S.  Dig.  28. 
This  beiing  so,  one  has  to  inquire  what  were  the 
rights  of  these  so-called  shareholdera  at  the  date  of 
the  issue.  In  the  alternative,  we  adopt  the  whole 
position;  leave  out  the  word  *' prefereace,"  which  is 
invalid,  and  make  them  ordinary  shareholders :  In  re 
Bridgwater  Navigation  Co. 


No  reply  was  called  for. 


Cur,  adv,  vuHi, 


Feb.  6. — The  judgment  of  the  court  was  deiivsred 
by 

LiNDLEY,  L.J. — The  question  raised  by  the  appwl 
is   whether  certain  preference  shares    issued  by  a 
limited  company  as  long  ago  as  1865  were  validly 
issued  or  not.    If  they  were  not,  a  further  question 
wiU  arise,  which  is — What  are  the  rights  of  their 
present  holders?      The  company  was  formed  and 
registered  as  a  limited  company  under  the  Companies 
Act,  1856,  but  in  October,   1862,  it  was  registered 
under  the  Companies  Act,  1862,  and  it  is  by  thst 
Act  and  the  decisions  upon  it  that  the  above  ques- 
tions   have    to    be    determined.      The    company's 
original  capitsd  as  stated  in    its  memorandum  ot 
association  was  '<  £60,000,  divided  into  600  shares  of 
£100,  each  share  being  divisible  into    fifths,   with 
power  to  increase  the  capital  as  provided  by  the 
articles  of  association."    By  the  articles  of  associatioa 
which  accompanied  the  memorandum  of  association 
and  were  registered  with  it,  power  was  given  to  the 
company  to  increase  the  capital  (article  27),  and  it 
was  provided  that  any  new  capital  should  be  con- 
sidered as  part  of  the  original  capital  (article  23}. 
The  issue  of  preference  shares  was  not  contemplated 
or  authorized. 

In  1865  the  company  desired  to  acquire  additional 
works,  and  passed  a  special  resolutioa  under  the 
powers  conferred  by  the  Companies  Act,  1862,  ss.  50 
and  51,  altering  the  articles  and  authorizing  the 
issue  of  100  shares  of  £100  each  fully  paid  and  Gear- 
ing a  preferential  dividend  of  £5  per  cent,  per 
annum.  Those  shares  were  accordingly  issued  to  the 
vendors  of  the  works  referred  to  and  are  tlie  Bhaiei 
the  vididity  of  which  is  now  in  queetioii.  The 
company  has  been  prosperous,  and  the  ordinary 
shareholders  have  for  years  received  a  higher  divi- 
dend than  the  preference  shareholders.  A  consider- 
able reserve  hsis  been  also  accumulated,  and  tlus 
action  has  been  brought  to  determine  the  rights  of 
the  preference  shareholders  to  this  reserve  fund.  The 
learned  judge  below  has  held  that  the  creation  of  the 
preference  shares  was  ultra  vires,  and  that  their 
holders  never  became  and  are  not  now  shareholders 
in  the  company,  and  that  they  have  none  oi  the 
rights  of  shareholders,  whether  preference  or 
ordinary.  He  has  not,  however,  aeolared  more 
definitely  what  their  rights  are.  They  have  appealed 
from  this  decision,  but  on  the  appeal  they  only 
claimed  to  be  preference  shareholders  entitled  to  a 
preferential  dividend  of  5  per  cent.  Their  claim  to 
any  share  of  the  reserve  fund  was  dropped. 

The  judgment  against  the  validity  of  the  preferenoi 
shares  is  based  upon  the  well-known  case  of  Hutton 
V.  Scarborough  Cliff  Hotel  Co,,  which  came  twio< 
before  Eindersley,  Y.C.,  in  1865,  and  which  Keke- 
wioh, J.,  very  naturally  held  to  be  binding^  on  him 
Kindersley,  V.C.*s,  first  decision  (13  W.  K.  674,  1 
Dr.  &  Sm.  514)  was  that  a  limited  company  whid 
had  not  issued  the  whole  of  its  original  capital  ooqU 
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not  iflsae  the  unallotted  Bhares  as  prefarenoe  shares 
unless  authorized  so  to  do  by  its  memorandimi  of 
BModatioii  or  by  its  articles  of  assooiation.     This 
dfioision  was  affirmed  on  appcNEd  (13  W.  B.  631,  4 
De  G.  J.  &  Sm.  672),  and  was  obviously   correct ; 
and  would  have  been  correct  even  if  the  whole  of  the 
anginal  capital  had  been  issued  and  the  preference 
ihares  had  been  new  and  additional  capital.     The 
oompany,    however,    afterwards    passed    a    special 
resolution  altering  the  articles  and  authorizing  an 
ianie  of  preferenoe  shares.    This  raised  an  entirely 
di&rent  question,   and  led  to  the  second  decision 
reported  13  W.  B.  1059,  2  Dr.  &  8m.  621.    The  Vice- 
Chanoellor  granted  an  injunction  restraLoing  the  issue 
of  the  preference  shares,  and  he  held  distinctly  that 
tbe  resolution  altering  the  articles  was  ultra  vires. 
He  did  so  upon  the  gpx)und,  as  we  understand  his 
judgment,  that  there  was  in  the  memorandum  of 
ssBOciation   a    condition   that  all   the   shareholders 
should  stand  on  equal  footing  as  to  the  receipt  of 
dividends,  and  that  this  condition  was  one  which 
eoold  not  be  got  rid  of  by  special  resolution  altering 
the  artides  of  assooiation  under  the  powers  conferred 
by  sections  50  and  51  of  the  Act  of  1862.  The  judgment 
of  the  Yioe-ChanceUor  is  a  little  obscure,  because  he 
treats  the  condition  as  a  condition  of  the  constitution 
of  the  oompany,  and  he  may  have  meant  by  that 
expression  either    the  constitution  as  fixed  by    the 
memoraadam  of  association,  or  the  constitution  as 
fixed  by  the  memorandum    of  association  and  the 
original  articles.    But  unless  he  had  meant  the  con- 
stitution of  the  oompany  as  fixed  by  the  memoran- 
dum of  association  his  decision  is  unintelligible ;  for, 
so  fas  as  the  constitution  depended  on  the  articles,  it 
clearly  could  be  altered  by  special  resolution  under 
the  powers  conferred  by  sections  50  and  51  of  the  Act. 
A  company  cannot  deprive  itself  of  this  power :  see 
Malleson  v.  National  Insurance  and  Guarantee  Cor^ 
fCTfUiony  42  W.  B.  249,  [1894]  1  Oh.  200,  and  Walh&r 
V.  London  Tramways  Co.,  28  W.  B.  163,  12  Oh.  D. 
705.     The  yice-Chancellor  further  seems  to  have  been 
of  opixiion  that  the  condition  could  be  excluded  by 
eootemporaneous    artides    of    assodation,    and    his 
iiamwn«  haabeen  bo  understood  by  succeeding  judges. 
AjODordingly,  in  1875,   in  the  case  of    Harrison  v. 
Meriean   Bailway  Co.,  Sir  G.  Jessel,  M.B.,  held  that 
tbe  eondition  of  equality  imported  into  the  memoran- 
dmi  of    asBOciation  by  Kinderdey,  Y.C.'s,  decision 
WB8  negatived  by  one  of  the  artides  of  assodation 
iled    iHth    the   memorandum,    and    which    article 
aalfaocizad  the  creation  of  additional  capital  by  the 
of    new   shares,    '*ta  such   manner,  to    such 
and  with  and  subject  to  such  rules,  regula- 
privileges,  and  conditions"  as  the  company 
TiwnM  think  nt.    In  our  opinion  it  is  impossible  to 
»rfc^M  tliifl  decision,  or  the  view  of  Eandersley,  V.C, 
bonpeif  »  as  to  the  effect  of  artides  on  the  memoran- 
issa,  if  it  is  once  conceded  that  it  is  a  condition  in 
tte  memorandum  of  association  that  there  shall  be 
eqaalxty  sanongst  the  shareholders.    If  the  condition 
k  zcaDy  one  of  the  conditions  of  the  memorandum  it 
'  Borial  whether  the  condition  is  express  or 
If  the  memorandum  of  association  really 
equality  amongst  all  the  shareholders,  as 
Y.O.,  held  that  it  did,  the  artides   of 
could  not  override  the  memorandum  of 
i  in  that  particular.    (See  section  12  of  the 
^shbury  Railway  Carriage  and  Iron  Co,  v. 
MieJke,    24   ^W.  B.  794,   L.  B.  7  H.  L.  653,  667,  and 
Q^ufate$s  ▼•   Jxmd  Corporation  of  Ireland,  31  W.  B. 
St!  22  €Jh^  ^-  349.)    The  departure  thus  made  by  Sir 
Ol  *J[mrl    from  the  prindple  on  which  the  Yioe- 
Chanrrllr*'   based  the  second  decision  in  Button  v. 
«^  Scarhorvugh   Cliff  Hotd  Co.  was  sanctioned  by 
fte  Ooarfc  <rf  Appeal  in  1885  in  the  case  of  In  re 


South  Durham  Brewery  Co,,  and  again  in  1887  in  In 
re  Bridgewater  Navigation  Co,,  a  case  which,  although 
reversed  on  another  point  (14  App.  Cas.  525),  was 
not  questioned  on  the  point  now  under  consideration. 
These  decisions  turned  upon  the  prindple  that, 
although  by  section  8  of  the  Act  the  memorandum 
is  to  state  the  amount  of  the  original  capital  and  the 
number  of  shares  into  which  it  is  to  be  divided,  yet 
in  other  respects  the  rights  of  the  shareholders  in 
respect  of  their  shares  and  the  terms  on  which  addi- 
tional capital  may  be  raised  are  matters  to  be 
regpilated  by  the  artides  of  assodation  rather 
than  by  the  memorandum,  and  are,  therefore, 
matters  which  (unless  provided  for  by  the  memo- 
randum as  in  Ashhury  v.  Watson)  may  be  deter- 
mined by  the  company  from  time  to  time  by  spedal 
resolution  pursuant  to  section  50  of  the  Act. 
This  view,  however,  clearly  negatives  the  doctrine 
that  there  is  a  condition  in  me  memorandum  of 
association  that  aU  shareholders  are  to  be  on  an 
equality  unless  the  memorandum  itself  shows  the 
contrary.  That  proposition  is,  in  our  opinion,  im- 
sound.  Its  unsoundness  was  distinctly  pointed  out 
by  Lord  Macnaghten  in  The  British  and  American 
Trustee  and  Finance  Corporation  v.  Couper,  42  W.  B, 
652,  [1894]  A.  0.  399,  at  pp.  416,  417.  The  view 
taken  by  Eindersley,  V.C,  cannot,  in  our  opinion, 
be  supported  by  reference  to  the  Companies  Act  of 
1862 ;  and  it  is  inconsistent  with  the  decisions  to 
which  we  have  referred,  and  which,  if  wrong,  can 
only  now  be  set  right  by  the  House  of  Lords. 

It  was,  however,  contended  that  this  oourt,  at  aU 
events,  had  approved  and  followed  the  decisions  of  Ein- 
dersley, V.C. ;  and  Ashhury  v.  Watson  was  referred  to 
on  this  point.  In  that  case  the  memorandum  of  associa- 
tion stated  that  preferential  shares  might  be  created 
and  what  the  preferential  rights  were  to  be ;  and  it 
was  hdd  that  these  were  conditions  which  could  be 
properly  introduced  into  the  memorandum  of  associa> 
tion,  and  which,  being  introduced  there,  could  not 
afterwards  be  departed  from  and  be  treated  as  articles 
of  association  capable  of  change.      No  doubt  Fry, 
L.  J.,  relied  on  The  Scarborough  Hotel  case  to  show 
that  provisions  about  preference    shares  were  con- 
ditions which  oould    properly  be   inserted    in    the 
memorandum  of  assodation,  but  the  propriety  of  the 
decision  of  Kinderdey,  V.C,  in  that  case  was  not 
before  the  court,  and  we  do  not  regard  Ashhurtf  v. 
Watson  as  conflicting  with  anv  of  the  other  dedsions 
of  the  Court  of  Appeal,  in  which  Eindersley,  V.C.'s, 
decision  has  been  judicially  considered.    We  desire  to 
add  that  we  do  not  base  our  judgment  in  this  case  on 
the  words  *<with  power  to  increase  the  capital  as 
provided  by  the  articles  of  association,"  which  are  in 
the  memorandum  of  association.    That  power  would 
have  existed  imder  section  12  of  the  Act  if  those 
words  had  not  been  in  the  memorandum.    We  prefer 
to  rest  our  dedsion  on  the  groimds  above  explained. 
But  the  words  in  the  memorandum  to  which  we  are 
now  referring  certainly  show  that  the  conditions  on 
which  new  capital  was   to  be  issued   were  not  to 
be  implied  from  the  memorandum  of  association,  but 
were  to  be  ascertained  from  the  artides ;  and  as  these 
might  be  changed  from  time  to  time  under  the  powers 
conferred  by  sections  50  and  51  of  the  Companies 
Act,  1862,  it  would  foUow  from  Harrison  v.  Mexican 
Railway  Co,  and  other  cases  like  it  that  the  resolutions 
of  1865  would  be  vaJid,  even  if  the  second  decision  in 
the  Scarborough  Hotel  case  oould  still  be  regarded  as 
good  law.    For  the  reasons,  however,  which  we  have 
given  we  are  of  opinion  that  the  second  decision  in 
Button  V.  Scarborough  Cliff  Hotel  Co.  was  wrong,  and 
ought  not  to  be  followed,    and  that  the  decision 
appealed  from  must  be  reversed  and  the  resolutions 
thereby  declared  to  be    tra  vires  must  be  declared 
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intra  vires  and  valid.  If,  by  dedining  to  follow  the 
second  decision  in  Hution  v.  Scarborough  Cliff  Hotel 
Co,  we  were  disturbing  titles  or  embarrassing  trade 
or  commerce,  we  should  treat  it  as  one  of  those 
dedsions  which,  though  wrong,  it  would  be  mis- 
chievous to  oveiTule.  But  such  is  not  the  case ;  and 
it  la  desirable,  from  all  points  of  view,  to  remove 
from  comx)anie6  a  fetter  wnich  ought  never  to  have 
been  imp<Med  upon  them,  and  which  in  practice  has 
been  got  rid  of  by  skilled  draftsmen  by  the  insertion 
of  power  to  issue  preference  shares  in  the  original 
articles  of  association  or  the  memorandum  of 
association  itself.  These  devices  will  no  longer  be 
necessary.  The  costs  will  be  provided  for  as  ar- 
ranged by  the  parties. 

Appeal  allowed. 

Solicitors  for  all  parties,  Blyth,  Button,  Hartley,  & 
Blyth. 


From  Chan.  Div.       \ 

(lindley,  A.  L.  Smith,  | 

and  Eigby,  L.JJ.)      j 


Jan.  11,  12,  30. 


In  re  Bottndwood  Collieby  Co.  (Limited). 
Lee  v.  BoTTiTDWOOD  Collieby  Co.  (a.) 

Landlord  and  tenant — Company — Mining  kaae — Die- 
tress  for  rent — Express  power  to  seize  cTiattels  of  lessee 
on  adjoining  mine — Bill  of  sale — Registration — Bills 
of  Sale  Act,  1878  (41  &  42  Vict.  c.  31),  ss.  4,  6— 
Voluntary  winding  up—Dehenture-holaers*  action — 
Priority  of  landlord  to  debenture-holders. 

A  power  in  a  lease  of  a  coal  mine,  which  has  no 
separate  shaft  and  can  be  worked  only  through  a  neigh- 
bouring colliery,  authorizing  the  lessor  to  distrain  for 
rent  in  arrear  on  chattels  of  the  lessee  upon  **  adjoining 
or  neighbouring  collieries  "  is  not  a  bill  of  sale  within 
the  Bills  of  Sale  Act,  1878. 

A  distress  under  such  a  power  made  on  chattels  of  the 
lessee,  a  limited  company,  before  the  commencement  of  its 
winding  up,  and  before  judgment  has  been  given  in  a 
debenture-holders*  action  or  a  receiver  effectually  ap- 
pointed, is  good  as  agaifist  the  debenture- holders. 

Decision  o/ Stirling,  J.,  ante,  p.  217,  reversed. 

Appeal  by  Lord  Effingham  from  the  decision  of 
StirUng,  J.,' reported  ante,  p.  217. 

The  Boundwood  Colliery  Co.  wss  registered  under 
the  Companies  Acts  on  the  19th  of  November,  1889, 
and  in  November,  1891,  it  duly  issued  debentures. 
On  the  10th  of  November,  1890,  the  company 
acquired  by  assignment  a  lease  granted  by  Mr. 
Foljambe  of  a  colliery  at  Botherham  in  Yorkshire, 
having  a  shaft  of  its  own,  for  thirty  years  at  a  rent  of 
£1,600  a  year  and  royalties. 

By  a  lease  dated  the  20th  of  November,  1891,  the 
Earl  of  Effingham  demised  to  the  company  certain 
seams  of  coal  which  adjoined  those  demised  by  Fol- 
jambe, and  had  always  been  worked,  and  could  only 
be  worked  through  Foljambe's  colliery.  By  this  lease 
the  landlord  was  empowered,  in  case  of  non-payment 
of  the  rent,  to  distrain  upon  and  sell  the  goods  and 
chattels  of  the  company  **in  or  about  any  of  the 
premises  hereby  demised,  or  any  adjoining  or  neigh- 
Douring  collieries." 

On  the  24th  of  September,  1896,  the  company 
resolved  to  wind  up  voluntarily. 

On  the  1st  of  October,  1896,  a  debenture-holders' 
action  was  commenced,  and  on  the  7th  of  October, 
1896,  an  order  was  made  in  that  action  appointing  a 


(a.)  Beportedby  B.  C.  Maoeenzis,  Esq.,  Barrister- 
at-Law. 


receiver  subject  to  his  giving  security,  but  it  wu 
not  drawn  up  and  there  was  no  evidence  that  Lord 
Effingham  had  any  notice  of  it. 

On  the  12th  of  October,  1896,  Lord  Effingham,  to 
whom  rent  was  then  owing  by  the  company,  dis- 
trained and  seized  chattels  of  the  company  on  Fol- 
jambe's  colliery. 

On  the  13th  of  October,  1896,  the  winding-np 
resolution  was  confirmed,  a  liquidator  was  appointed, 
and  the  winding  up  commenced. 

On  the  15th  of  October,  1896,  judgment  was  ^ven 
in  the  debenture-holders'  action,  and  the  receiver, 
having  given  security,  was  duly  appointed  and 
proceeded  to  take  possession  of  the  company's 
property. 

Subsequently  applications  wore  mide  by  the 
liquidator  and  by  the  plaintiff  in  the  debentare- 
holders'  action  for  an  injunction  to  stay  a  sale  of  the 
goods  distrained,  and  on  the  28th  of  November,  1896, 
Stirling,  J.,  made  an  order  staying  the  sale  on  the 
nt>und  that  the  power  in  Lord  Efi^gham's  lease  to 
distrain  upon  and  seize  chattels  on  adjoining  or 
neighbourmg  collieries  was  a  bill  of  sale  within  the 
Bil&  of  Sale  Act,  1878,  and  as  such  void  for  want  ol 
registration  (see  the  report  ante,  p.  217). 

Against  this  decision  Lord  Effinghani  appealed. 
On  the  appeal  another  question  was  raised— viz., 
whether,  assuming  the  power  of  distress  to  be  valid, 
it  was  exercised  too  late  to  prevail  against  the  deben- 
ture-holders of  the  company. 

Hastings,  Q.O.,  and  Upjohn,  for  the  appellant— 
By  section  6  of  the  Bills  of  Sale  Act,  1878,  mining 
leases  are  expressly  exempted  from  the  Act.     A  power 
of  distress  such  as  this  is  a  usual  power  in  a  lease  of 
a  mine  which  is  to  be  worked  along  with  an  adjoin- 
ing colliery:  Davidson's  Precadento,  2nd   ed.,  voL  5, 
pt.  2,  pp.  311,  395;    Key  and  Elphinstone's  Prece- 
dents, 2nd  ed.,  vol.  1,  p.  771;    3rded.,  p.  878;    4th 
ed.,  p.  901.     A  power  of  distress  for  rent  is  not 
within  the  Act:    In  re   WiUis,  Ex  parte  Kennedy, 
36  W.  B.  793,  21  Q.  B.   D.   384,  even  where  in  a 
mining  lease  it  ext^ds  to  lands  other  than  those 
demised :    Daniel  v.  Stepney,  22  W.  B.  662,  L.  B.  9 
Ex.  185.     In  Pulbrook  v.  Ashby,  35  W.   R.  779,  56 
L.  J.  Q.  B.  376,  on  which  Stirling,  J.,  reUed,  the 
power  was  given  to  secure  a  debt  and  not  rent.     A 
clause  like  this  creates  a  charge  upon  the  adjoining 
land :    Co.  Litt.  s.   221,   p.   146-7.    If,  therefore,  it 
requires  registration  under  this  Act,  it  moflt  equally 
require  it  imder  section  43  of  the  Companies  Act, 
1862. 

Buckley,  Q»C.,  Eustace  Smith,  and  Younger,  for  the 
respondents.-— The  Bills  of  Sale  Act,  1878,  does  not 
apply  to  ordinary  leases.  Mining  leases,  however, 
are  different  from  ordinary  leasee :  Qowan  ▼•  CkrisUe^ 
L.  B.  2  H.  L.  Sc.  273,  21  W.  B.  Dig.  132  ;  Cottneet 
Iron  Co.  V.  Black,  29  W.  B.  717,  6  App.  Gas.  315-^uid 
it  is  because  they  are  different  that  they  are  ezpresslf 
excepted  in  section  6.  This  power  is  not  a  nsoiil 
incident  of  a  mining  lease,  and  the  section  does  not^ 
therefore,  apply  to  it.  A  power  of  distress  in  the 
strict  sense  is  exempt  from  the  Act,  but  it  existi 
only  over  the  land  demised.  In  Daniel  v.  StepM§ 
it  was  not  decided  that  such  a  power  as  tkui 
was  exempt  from  the  Act.  The  question  wM 
never  raised.  Such  a  power  would  be  prejndidal 
to  the  adjoining  landlord.  If  it  is  valid  withoni 
registration,  so  also  might  a  power  be  in  an  agit< 
cultural  lease  to  distrain  upon  a  farm  in  anoU&e 
part  of  the  country.  This  is  a  pledge  of  chattels  ill 
existence  of  which  could  not  in  ordinary  circam 
stances  be  suspected,  and  it  is  the  policy  of  the  Act  t 
require  such  pledges  to  be  registered.  It  is  a  "  lioeno 
to  take  possession  of  personid  chattels  as  aeomity  fo 
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a  debt"  within  seotioii  4  of  the  Act.  The  daiin  of  the 
AppsDaat  cannot  prevail  ag^ainst  that  of  the  deben- 
tnre-holdera :  In  re  Opera  {Limited),  39  W.  E.  706, 
[1891]  3  Ch.  260;  In  re  Marriage,  Neave,  <fe  Co., 
(Kfo,p.42,  [1896]2Ch.  663. 

Upjohn,    in    reply. — In  re    Opera  {Limited)  only 

d«dae0  that  debentures  were  good  against  an  execa- 

tion  creditor.    The  appellant  dlaims  as  an  incam- 

i      hvDcet,   and   is    entitled    to   prevail   against   the 

debentnie-holders  by  reason  of  the  priority  of  his 

Kizure.   The  debentures  do  not  prevent  the  chattels 

from  remaining  the  property  of  the  company :  In  re 

Marriage,  Neave,  &   Co,,  nor  did  they  prevent  the 

oompaDy  from  dealing  with  them  until  either  it  was 

voond  up  or  a  receiver  appointed :  WheaUey  v.  Silk- 

dm  A  Haigh  Moor  Coal  Co.,  33  W.  B.  797,  29  Ch. 

D.  716;  Biggentaf  v.  Bowatea  Wharf  Co.,  44  W.  R. 

m,  [1896J  2  Ch.  93.    The  exercise  of   a  right  of 

wme  has  been  held  good  as  against  the  assignees 

of  ahaobupt:  Krehl  v.  Great  Central  Qaa  Co.,  18  W. 

B.  1035,  L.  B.  5  Ex.  289,  and  a  power  of  distress  is 

better  than  a  mere  right  of  seizure.    The  debenture- 

klders'  floating   charge   implies    a  licence  to  the 

eompony  to  deal  with  the  chattels  for  the  purpose  of 

eazryiog  on  its  business  :  Government  Stock  Investment 

Co.  7.  Manila  Bailway,  44  W.  B.   166,  [1895]  2  Ch. 

561.     The  case  is  tiie  same  as  if  on  the   12th  of 

October,  1896,  spedfio  chattels  had  been  handed  to 

tiie  appellant  to  secure  a  debt  due  to  him. 

Ywnger^  in  reply  to  Upjohn. — ^The  oomjjany  had 
Ao  power  to  create  a  specific  security  in  priority  to  the 
debeatoree.  If  it  had  such  a  power,  this  security  was 
not  given  for  the  purpose  of  carrying  on  the  business. 

Ldtdlky,  L.J. — This  is  an  appeal  from  an  order  of 

fitbiiiig,  J.,  restraining  a  lessor  of  a  seam  of  coal  in 

rorkij&e  ^m  selling  under  a  distress  for  rent,  goods 

of  his  koaee,  but  which  goods  were  seized  on  lands 

Aot  eompiised  in  the  lease.    Stirling,  J.,  held  that  the 

power  to  distrain  for  rent  off  the  premises  demised 

vai  a  bOl  of  sale  within  section  4  of  the  Bills  of  Sale 

M  1^78  (41  &  42  Vict.  c.  31),  and  that  as  the  lease 

w  not  re^^istered  as  a  bill  of  sale  the  distress  was 

invalid.      Another  question  was  raised   before  us, 

vtich  was  that,  assuming  the  power  of  distress  to  be 

^•fid,  it  was  exercised  too  late  to  prevail  against  the 

^ebentnxie-holdeni  of   the  company,,  the   company 

hang  the  leasee.    This  latter  question  turns  upon 

cociDDstanceB  which  have  no  bearing  on  the  decision 

Ofi  the  WHa  ot  Sale  Act,  and  for  the  present  it  will 

be  coovenient  to  consider  those  facts  only  which  are 

tttenal  to  the  extremely  important  question  to  which 

ftst  Act  giYea  rise. 

The  Bomidwood  Colliery  Co.  (limited)  is  a  oom- 

rr  which,  at  the  date  of  the  lease  under  which 
distress  was  made,  was  working  a  colliery  at 
lolheriiam,  m  Yorkshire,  under  a  lease  from  a  gentle- 
Ms  named  Foljambe.  This  colliery  had  a  shaft  of 
^  own  thron^li  wluch  the  coal  was  raised,  and 
"^"^^  of  comae,  oould  be  used  for  working  any  ad- 
_  minerals  which  the  company  might  acquire 
pBoperly  -work  through  Foljambe's  colliery.  By 
ise  dated  the  20th  of  November,  1891,  the  Earl  of 
pSBg^bam  demised  to  the  company  a  seam  of  coal 
HSoimBg  Foljambe's  colliery  at  rents  varying  with 
Pt  acreage  worked.  Although  these  rents  were  in 
Isaatme  of  royalties  payable  for  the  coal  won,  they 
bfts  rents  -wfaicn  oould  be  distrained  for  at  common 
pr  on  the  property  demised,  without  any  express 
ipni  of  distress.  This  point  was  settled  in  Danid  v. 
IkscK,  6  Q.  B.  145.  The  lease,  however,  contained 
Ifower  in  case  of  non-payment  of  the  rent  to  dis- 
Whi  vEpfMk  and.  sell  the  goods  and  chattels  of  the 
^'in  or   about  any  of  the  premises  hereby 


demised  or  any  adjoining  or  neighbouring  collieries." 
These  last  words  give  rise  to  the  difficulty  which  has 
arisen.  The  seam  of  coal  demised  by  this  lease  has 
always,  in  fact,  been  worked  through  the  adjoining 
mine  held  by  the  company  under  Mr.  Foljambe.  It 
is  plain,  moreover,  that  this  was  always  contemplated. 
The  lease  contained  no  demise  of  any  surface  lands ; 
no  provision  was  made  for  sinking  any  pit  or  shaft, 
and  only  one  seam  of  soal  was  comprised  in  the  lease. 
The  words  **  neighbouring  colliery  "  are  large  enough 
to  apply  to  collieries  in  the  neighbourhood  not  worked 
with  the  seam  of  coal  demised.  I  am,  however,  of 
opinion  that  to  construe  those  words  in  that  wide 
sense  would  be  unreasonable  and  extravagant.  The 
power  of  distress  must,  in  my  opinion,  be  construed 
to  apply  to  those  neighbouring  mines  only  which, 
though  not  actually  adjoining  the  seam  of  coal 
demised,  might  be  or  become  connected  with  it  by 
underground  workings.  This  is  a  matter  of  some  im- 
portance ;  for,  if  the  power  of  distraining  off  the 
property  demised  extended  to  any  goods  and  chattels 
of  the  lessee  on  any  mines  in'ihe  neighbourhood 
wholly  unconnected  with  the  propefty  demised,  the 
power  would  be  very  unusual,  and  might  well  be  re- 
garded as  a  licence  to  seize  and  sell  chattels  as  dis- 
tinguished from  a  power  of  distress  for  rent.  If, 
however,  the  power  is  read  as  I  read  it,  that  is,  as 
confined  to  the  ^oods  of  the  lessee  on  adjoining  or 
neighbouring  mmes  worked  with  the  seam  of  coal 
demised,  the  power  is  one  which  is  very  common  in 
mining  leases  where  the  minerals  demised  are  to  be 
worked  through  and  with  other  mines  worked  by  the 
same  lessee.  The  precedents  referred  to  by  Mr. 
Upjohn  from  Davidson's,  and  Key  and  Elphinstone's 
well-known  collections,  and  other  precedents  which 
are  to  be  found  in  Bainbridge  on  Imnes,  p.  825,  and 
in  3  Bythewood's  Precedents  by  Bobbins,  p.  598,  show 
that  such  a  power  is  by  no  means  uncommon  in 
mineral  leases.  I  do  not  say  it  is  a  usual  clause  which 
would  be  inserted  if  parties  differed,  but  it  is  a  clause 
very  commonly  inserted  in  such  cases  as  I  have  men- 
tioned. 

Passing  now  to  the  BUls  of  Sale  Acts,  and  speaking 
of  them  generally,  it  is  impossible  to  read  the 
preamble  of  the  Act  of  1854,  which  is  the  first  of  the 
series,  without  seeing  that  those  Acts  are  not  Acts  to 
amend  the  law  of  real  property,  or  the  law  rdating  to 
leases.  The  object  of  the  Acts  is  to  prevent  secret 
pledges  of  chattels  for  money  lent.  It  was  not  their 
object  to  interfere  with  leases  or  powers  of  distress 
for  rents,  although  provision  is  made  by  section  6  of 
the  Act  of  1878  for  attornments  and  leases  and  powers 
of  distress  created  to  secure  the  repayment  of  money 
lent  on  the  security  of  chattels.  I  will  return  to  this 
section  presently.  M<yrton  v.  Woods,  17  W.  B.  414,  L.  B. 
4  Q.B.  293  [1869],  went  far  to  show  that  the  Act  of  1854 
did  not  apply  to  ordinary  leases.  In  Daniel  v.  8tep' 
ney,  L.  B.  7  Ex.  327,  9  ihid.  185  [1872  and  1874],  the 
power  of  distress  in  a  mining  lease  was  extended  to 
chattels  off  the  land  demised.  The  case  was  decided 
on  demurrer.  The  pleadings  might  have  raised,  but 
did  not  raise,  the  point  that  the  power  was  invalid 
xmder  the  Act  of  1854  as  against  the  plaintiffs,  who 
were  trustees  for  the  lessee's  creditors.  The  probable 
explanation  of  this  is  that,  having  regard  to  Morton 
V.  Woods  the  point  was  not  oonsidered  worth  raising ; 
other  cases,  especially /n  re  Trt7/t«,  36  W.B.  793,21  Q.B. 
D.  384  [1888],  and  In  re  Standard  Manufacturing  Co., 
39  W.  B.  369,  [1891]  1  Ch.  627,  may  also  be  referred  to 
as  showing  that  distresses  for  rent,  not  reserved  to 
secure  some  other  debt,  are  outside  the  Bills  of  Sale 
Acts  altogether.  As,  however,  the  exact  point  which 
has  to  be  determined  has  not  yet  been  actually 
decided,  it  is  necessary  to  examine  more  closely  sec- 
tions 4  and  6  of  ihe  Bills  of  Sale  Act,  1878,  on  which 
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the  case  really  tarns.  [His  lordship  referred  to  those 
sections,  and  continued :]  It  is  plain  that  section 
6  was  inserted  in  order  to  extend  the  operation  of 
section  4.  Section  4  says  what  a  bill  of  sale  shall 
include.  Powers  of  distress  for  rent  are  not  men- 
tioned. The  only  words  used  in  section  4  which  are 
material  for  the  present  purpose  are  **  licences  to  take 
possession  of  personal  chattels  as  security  for  any 
debt.*'  Those  words  are  the  same  as  those  used  in 
the  previous  Act  of  1854,  see  section  7.  But  seotion 
6  is  evidently  based  upon  the  supposition  that  powers 
of  distress  for  rent  are  not  within  section  4.  Section 
6  expressly  deals  with  powers  of  distress,  and  says 
that  such  powers,  if  conferred  by  way  of  security  for 
any  debt  or  advance,  are  to  be  "  deemed  to  be  bills 
of  sale  " — language  whicdi  plainly  doetf  not  include  an 
ordinary  lease  or  distress  for  rent,  which  is  not  itself 
a  security  for  some  other  debt.  But  then  section  6, 
whilst  enacting  that  powers  of  distress  if  conferred 
by  way  of  security  for  a  debt  or  advance  are  to  be 
deemed  bills  of  sale,  contains  two  exceptions — viz. 
(1)  mining  leases,  and  (2)  leases  at  fair  and  reason- 
able rents  by  mortgagees  in  possession  to  their  mort- 
gagors. Why  mining  leases  were  excepted  from 
section  6  I  cannot  say.  Possibly  it  was  to  prevent 
any  doubt  arising  as  to  the  validity  of  powers  of 
distress  for  pajrments  which  cannot  be  distrained  for 
at  common  law,  especially  in  those  so-called  mining 
leases  which  are  mere  licences  to  win  and  remove 
minerals.  Anyhow,  section  6  cannot  invalidate  any 
mining  leases,  nor  any  power  of  distress  which  is 
commonly  inserted  in  such  a  document. 

The  case  therefore  stands  thus.  If  the  power  of 
distress  in  the  present  case  is  to  be  regarded  as  a 
power  of  distress  for  rent  it  is  out  of  the  Bills  of  Sale 
Act  altogether,  and  is  neither  within  section  4  nor 
within  section  6  of  the  Act  of  1878.  If,  on  the  other 
hand,  the  power  of  distress  in  the  present  case  is  not 
to  be  regarded  as  a  power  of  distress  for  rent,  but  as 
a  power  of  distress  for  a  debt,  so  as  to  fall  within 
section  6,  then,  being  a  common  form  in  a  mining 
lease,  it  falls  within  the  exception  contained  in  the 
same  seotion.  Either  way,  therefore,  it  appears  to  me 
that  this  power  is  not  invalidated  by  the  Act  of  1878. 
If,  indeed,  powers  of  distress  for  rent  were  ''licences 
to  take  possession  of  personal  chattels  as  security  for 
a  debt"  within  the  meaning  of  seotion  4  the  case 
would  be  very  different;  for  it  is  reasonably  plain 
that  the  object  and  effect  of  section  6  are  to  extend 
and  not  to  curtail  the  operation  of  section  4.  The 
case  of  Pulbrook  v.  Ashby^  on  which  Stirling,  J., 
relied,  appears  to  me  quite  consistent  with  the 
above  view.  The  power  of  distress  there  was  not 
for  rent,  but  for  the  price  of  floods  sold.  Such  a 
power  clearly  falls  within  section  4.  The  decision 
was  quite  right.  I  have  no  doubt  that  a  power  of 
distress  for  rent  ofP  property  demised  might  be  so 
unusual  and  suspicious  as  to  justify  the  inference  that 
a  lease  containing  such  a  power  was  being  used  as  a 
cloak  for  a  transaction  which  really  fell  within  section 
4.  But  no  such  inference  is  possible  in  the  present 
case.  For  these  reasons  I  am  unable  to  concur  in  the 
view  taken  by  Stirling,  J.,  that  the  power  of  distress 
in  this  lease  is  invalid  by  reason  of  the  Bills  of  Sale 
Act. 

There  remains  the  other  point,  to  which  the 
learned  judge  did  not  allude — viz.,  the  right  to 
distrain  as  against  the  debenture-holders  of  the  com- 
pany. The  company  had  issued  debentures  in  the 
ordinary  form,  and  those  debentures  created  what  is 
called  a  floating  charge  on  the  goods  and  chattels  of 
the  company.  On  the  24th  of  September,  1896,  the 
company  resolved  to  wind  up  voluntarily,  and  on  the 
1st  of  October,  1896,  an  ordinary  debenture-holders* 
action  was  commenced.  On  the  7th  of  October,  1896,  an 


order  appointing  a  receiver  was  made,  subject  to  liu 
giving  security.    This  order,  however,  was  not  drawn 
up,  and  there  is  no  proof  that  the  lessor  had  notice  of 
it.      On   the    12th    of    October,    1896,    the  lessor 
distrained,  and  seized  goods  and  chattels  of  the  com- 
pany which  were  off  the  property  demised — ^vis.,  on 
Mr.   Foljambe*s  adjoining  colliery.     On   the  13th 
of  October,  1896,  the  resolution  to  wind  up  was  con- 
firmed, and  a  liquidator  was  appointed.      The  wind- 
ing up  of  the  company  conmienced    on  this  day. 
On    the    15th    of     October,   1896,    judgment  was 
given   in  the   debenture-holders'    action,    and  the 
receiver,  having  given  security,  was  appointed,  and 
he  proceeded  to  take  possession  of  the  property  of 
the  company.    Shortly  afterwards  appUoations  were 
made  by  the  liquidator  and  by  the  plaintiff  in  the 
debenture-holders*  action  to  stay  a  sale  of  the  goods 
distrained,  and  on  the  28th  of  November,  1896,  an 
order  staying  the  sale  was  made,  on  the  ground  that 
the  distress  was  invalid  under  the  Bills  of  Sale  Act 
This  groimd  being,   in    my  opinion,    erroneous  it 
becomes  necessary  to  consider  the  respective  rights  of 
the  landlord   and  of  the  debenture-holders  to  the 
goods  seized.    These  rights  depend  upon  the  question 
whether  the  landlord  distrained  while  the  debentures 
were  still  a  floating  security  or  whether  the  deben- 
tures are   to    be    regarded   as    having    definitively 
attached  to  the  goods  seized,  so  that,  as  between  the 
landlord  and  the  debenture-holders,  those  goods  had 
become  the  property  of  the  latter  before  the  land- 
lord seized  them.    It  is  not  contended  that  the  land- 
lord could  distrain,  off  the  property  demised,  on  goods 
which  were  not  the  goods  of  the  company  both  at 
law  and  in  equity.    The  debenture-holders  contend 
that  the  goods  seized  were  not  the  goods  of  tbe  oom* 
pany,  except  subject  to  the  equitable  charse  created 
by  the   debentures.      As   between   the   debenture- 
holders  and  the  company  this  proposition  is  true,  but 
it  does  not  decide  the  respective  rights  of  the  lessor 
and  the  debenture-holders,  which  is  what  we  have  to 
consider.    The  goods  seized  by  the  lessor  were  a»zed 
under  a  power  conferred  either  before  the  debentures 
were  issued  or  whilst  they  were  clearly  a  floating 
security, .  and  in  either  case  that   power    oodLd  be 
exercised  before  the  debentures  ceased  to  be  floating 
securities.    They  did  not  cease  to  be  so  before  the 
distress  was  put  in.    The  winding  up  did  not  com- 
mence until  after  that  date,   nor  was  any  effsctoal 
order  for  a  receiver  made  until  after  the  same  date. 
The  order  of  the  7th  of  October   was  never  really 
effective.    It  was  never  drawn  up,  the  lessor  had  no 
notice  of  it,  and  before  the  receiver  could  take  pooacs  . 
sion  he  had  to  give  security.    The  distress,  hayind 
been  made  before  the  commencement  of  the  winding^ 
up    of  the   company,   and    before  a    reoeiTer    wal 
effectively  appointed,  was,  in  my  opinion,   valid  a 
against  the  debenture-holders.    This  conclusion  is  i 
accordance  with  the  decision  in  Biggerstaff  v.  Rowatt 
Wharf  Oo,y  and  is  not  at  all  inconsistent  with  Tn  f 
Opera  {Limited),  which  it  was  held  that  the  sheri 
could  only  seize  the  goods  of  a  company  subject  to  tl 
equitable  rights  of  the  debenture-holders.     The  rigl 
of  the  sheriff  to  seize  was  not  oonf  erred  by  the  debt( 
either  before  the  debentures  were  issued  or  af terwaii 
with  the  implied  authority  of  their  holders. 

For  these  reasons  I  am  of  opinion  that  the  appc 
should  be  allowed  and  the  order  appealed  ironi  shon 
be  reversed,  with  costs  both  here  and  below.  If  t 
goods  seized  have  been  sold  by  the  receiver  he  mi 
pay  over  the  proceeds  of  sale  to  the  lessor  or  so  mm 
of  them  as  may  be  neoessary  to  cover  the  rent  dj 
trained  for,  and  the  costs  of  the  distress* 
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Effingham  for  the  purpose  of  enabling  his  lessees  to 
work    the     demised    ooal,    reserving    therefor   an 
icnage  lent,  is  a  bill  of  sale  within  the  meaning  of 
the  Mis  of  Sale  Acts,    and  consequently  that  the 
leaae  is  Tdd,  it  not  having  been  registered  pursuant 
to  those  Acts.    It  appears  that  in  the  years  1890  and 
1891  the  Earl  of  Effingham  and  Mr.  Foljambe  were 
leipectiTelj  owners  of  seams  of  ooal  lying  adjacent 
to  each  other  in  the  oounty  of   York.    The  shaft 
whereW  these  coals  would  be  brought  to  bank  was 
flitnated  upon  the  lands  of  Mr.  Foljambe.    In  these 
ciicimistances  in  the  year  1890  a  mining  lease  was 
fiaated  to  a  limited    company  by  Mr.   Foljambe, 
which  oontained  the  usual  covenants  to  be  found 
in  mining  leases,  as  also  the  covenant  by  the  lessees 
Id  pay  the    rent   reserved.    It  also  contained  the 
folbiniig  power  of  distress :  "  Provided  always,  and 
it  ii  hereby  agreed  and  declared  that  if  and  when- 
0fvany  of  the  rents  shall  be  in  arrear  for  twenty- 
one   days,  the    lessor,    his  heirs,   or  assigns  may 
otter  and  seize,  distrain,  sell,  and  dispose  of  in  the 
■me  manner  as  landlords  may  for  rent  in  arrear  any 
esgines,  machinery,  implements,  tools,  chattels,  or 
dttcts  tiien  belonging  to  the  lessees  or  their  assigns 
in  or  about  any  of  the  premises  hereby  demised,  or 
tty  adjoining  or  neighbouring  colleries."    In  1891 
the  Sad  of  ££Bngham  granted  a  similar  lease  of  his 
Kama  of  ooal  to  the  same  lessees,  and  this  lease 
eontMned  an    identical   power  of    distress  as  that 
OQBiatned  in  the  lease  granted  by  Mr.  Foljambe.    In 
doe  course  of  working,  the  coal  won  by  the  lessees 
iroBi  the  Barl  of  E&igham's  seams  was  taken  by 
than  through  the  workings  in  Mr.  Foljambe's  land 
ttd  was  brought  to  bank  up  the  shaft  constructed 
flMTsoD,  the  ooal  from  the  two  properties  being  thus 
v(iked  together.    The  question  is.  Is  this  lease  by 
thi  Earl  of  •RfBngham  a  bill  of  sale  P    I  should  have 
&M^t  off-hand  that  the  answer  would  be  <<No.'' 
Bat  Stirling,   J.,  has  held  the  contrary,  and  as  in 
*iS™ient  it  has  been  strongly  insisted  by  counsel 
for  the  reepondents  that  he   is  right,  the  matter 
ohvioualy  requires  serious  examination. 

In  the  first  place  I  cannot  doubt  that  had  the 
BpiQSB  power  of  distress  in  default  of  payment  of  the 
wntmeted  rent  contamed  in  tiais  lease  by  Lord 
Mngham  been  confined  to  seizing,  distraining,  sell- 
ttg*  and  dispoan^  of  the  lessees'  diattels  in  or  about 
the  dsmiaed  prenuses  it  could  not  have  been  main- 
ined  that  the  power  caused  the  lease  to  be  a  bill  of 
mle  vithin  the  meaning  of  section  4  of  the  Bills  of 
Ue  Aet»  1878  ;  for  though  such  a  power  might  be 
■id  to  be  within  the  words  "licenses  to  take 
fOMsion  of  personal  chattels  as  security  for  a  debt," 
yet,  in  mj  jadgpnent,  such  a  power  is  not  within 
<ittflr  the  object  of  or  the  mischief  aimed  at  by  the 
Ms  of  Sale  Acts,  which  apply  to  dealings  between 
•editorB  and  debtors,  and  not  to  leases  between 
Mlordfl  and  tenants.  The  object  of  the  Bills  of 
^  Acts  waa  not  to  bring  bond  fide  leases  within  the 
iBfisioiis  of  those  Acts.  Such  leases  are  outside 
■BB6  jlcto  altoffother.  In  the  case  of  Ee  Willis, 
fc  parU  Kennedy,  21  Q.  B.  D.  384,  Lindley,  L. J., 
Ml  forth  the  true  view  of  the  provisions  of  the 
IBs  of  Sale  Acts  of  1864  and  1878.  He  points 
M  Uat  ii  those  Acts  are  looked  at  it  will  be  seen 
kit  what  the  Hiegislatnre  was  aiming  at  was  not 
i>  case  of  leases  between  landlords  and  tenants, 
■it  the  nsiderin^^  of  it  compulsory  on  lenders  of 
Maey  on  the  security  of  goods  and  chattels  to 
Mpte  their  securities,  and  that  if  money  be  lent  on 
■i  iectnity  of  chattels  this  must  be  done  by  a 
■iMtered  bill  of  sale — and  in  that  I  entirely  agree. 
PMroi,  lU.,  also*  when  delivering  the  judgment  of 
tk  eooxt  in  In  re  The  Standard  Manufacturing 
k^  [1891]  1  Ch.   627,  showed  that  until  the  pass- 


ing of  the  Act  of  1882  the  express  and  avowed 
design  of  the  Legislature  was  to  strike  at  frauds 
perpetrated  upon  creditors  by  secret  biUs  of 
sale;  and  that  although  the  general  words  in  the 
Act — ^the  question  before  the  court  there  was  whether 
debentures  of  a  joint-stock  company  were  bills  of  sale 
— were  large  enough  to  include  debentures,  yet 
they  could  not,  considering  the  manifest  objects  of 
the  Acts,  be  brought  within  their  meaning.  I  cannot 
think  that  though  in  a  mining  lease,  or  indeed  in  any 
other  lease,  there  be  an  express  power  to  distrain  upon 
the  demised  premises  such  a  power  comes  within  the 
true  meaning  of  the  words,  *' licence  to  take  posses- 
sion of  personal  chattels  as  security  for  a  debt,"  and 
thus  render  the  lease  a  bill  of  sale ;  and  I  have  no 
doubt  that  it  does  not.  Indeed  this  was  not  disputed 
at  the  bar ;  but  why  not,  if  such  a  power  is  within  the 
actual  words  of  section  4  of  the  Act  of  1878  P  It  was 
said  that  such  an  express  power  in  a  lease  was  merely 
the  expression  of  the  right  that  every  landlord 
possess^  at  common  law — namely,  a  right  of  dis- 
tress wpoD.  the  demised  premises,  and  was  not  there* 
fore  within  the  meaning  of  the  words  of  the  section. 
But  I  think  that  the  true  answer  to  be  given  is, 
because  real  leases  with  real  rents  reserved  are  not 
within  the  scope  of  the  Bills  of  Sale  Acts  at  all.  I 
do  not  doubt  that  there  may  be  provisions  inserted  in 
a  lease  which  would  bring  the  instrument,  although 
principally  a  lease,  within  the  provisions  of  the  Bms 
of  Sale  Acts  and  the  case  of  Pulbrook  v.  Ashhy 
is  an  instance  of  this.  There  by  the  lease  the 
landlord  took  an  express  power  to  distrain  upon 
the  demised  premises  for  money  due  for  goods 
sold  and  delivered  by  him  to  the  tenant,  and  this 
power  of  distress  was  held  to  be  a  "  licence  to  take 
possession  of  personal  chattels  as  security  for  a  debt '' 
within  section  4,  and  in  this  I  agree.  It  was  a 
power  having  no  relation  whatever  to  rent  due  from 
a  tenant  to  his  landlord ;  it  was  altogether  outside 
the  relationship  of  landlord  and  tenant,  and  had 
reference  to  that  of  debtor  and  creditor.  To  get  a 
lease  within  section  4  of  the  Act  of  1878,  there  must 
be  in  the  lease  something  in  addition  to  and  dehors 
the  lease  which  sins  against  provisions  of  the  Bills  of 
Sale  Acts.  Stirling,  J.,  said  the  present  case  was  on 
all  fours  with  that  of  "  a  lessor  granting  an  ordinary 
lease  of  a  house,  but  reserving  to  himself  a  power  to 
distrain  on  goods  of  a  lessee  found  in  another  house 
not  comprised  in  the  lease  " ;  and  he  said  that  he 
thought  that  such  a  power  would  be  a  ''  licence  to 
take  possession  of  personal  chattels  as  security  for  a 
debt.*'  Such  a  power,  I  apprehend,  would  be  wholly 
exceptional,  if  not  unique.  I  never  saw  the  Uke.  If 
the  power  to  distrain  in  the  present  case  gave  power 
to  mstrain  upon  the  goods  of  the  lessee,  say,  in 
G^rosvenor-square,  as  was  put  in  argument,  I  should 
have  thought  that  such  an  exceptional  and  peculiar 
power  might  legitimately  give  rise  to  the  inference 
that  it  was  not  really  a  power  whereby  to  enforce 
the  landlord's  usual  and  ordinary  rights  against  his 
tenant,  but  inserted  for  some  other  purpose  foreign 
to  the  relationship  of  landlord  and  tenant,  in  which 
case  the  instrument  might  well  be  held  to  be  a  lease 
and  something  more,  which  something  more  might 
then  come  within  the  words  of  section  4  as  a  "  licence 
to  take  possession  of  personal  chattels  as  security  for 
a  debt,"  and  thus  be  a  bill  of  sale,  and  require  to  be 
registered.  But  that  case  is  not  this  case.  In  the 
present  case  the  power  to  distrain  upon  **  any  adjoin- 
ing or  neighbouring  colliery  "  is  by  no  means  unique 
or  exceptional  in  mining  leases.  It  is  a  power 
inserted  in  mining  leases  when  it  is  intended  that 
two  collieries  are  to  be  worked  together,  as  in  the 
present  case.  And  so  we  find  a  like  power  was 
inserted  in  the  lease  l^  Mr.  Foljambe.    Similar  forms 
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of  powen  are  to  be  found  in  the  recognized  and 
well-known  precedents  of  forms  of  mining  leases. 
To  these  lindley,  L.J.,  has  referred.  The  tme  con- 
struction of  this  power  to  distrain  upon  '*  any  adjoin- 
ing or  neighbouring  collieries  "  is  not,  in  my  opinion, 
a  power  that  the  lessor  may  distrain  upon  the  lessees' 
chattels  upon  any  collieries  in  the  neighbourhood,  no 
matter  where  situated,  upon  which  the  lessees  might 
happen  to  ha^e  chattels.  The  power  is  expressly  con- 
fined to  adjoining  or  neighbouring  collieries,  and  it 
would  be  a  most  unreasonable  and  not  the  true  con- 
struction of  the  power  to  hold  that  it  extended  to 
collieries  wholly  unconnected  with  the  demised  seams 
of  coal.  It  is  a  power  limited  by  the  subject-matter 
to  which  it  was  applied — viz.,  a  power  to  distrain 
upon  an  adjoining  or  neighbouring  colliery  worked, 
as  in  this  case  in  connection  with  the  demised 
premises.  I  cannot  bring  myself  to  think  that  the 
present  lease  is  a  mining  lease  and  something  more, 
for  in  my  judgment  it  is  a  mining  lease  and  nothing 
more,  and  therefore  not  a  bill  of  sale  within  the  true 
intent  and  meaning  of  section  4  of  the  Act  of 
1878. 

As  regards  the  argument  of  Mr.  Graham  Hastings 
for  the  earl,  founded  upon  section  6 — ^viz.,  that  this 
section  comprises  real  bond  fide  transactions  between 
real  landlords  and  real  tenants  in  which  are  reserved 
real  rents,  and  consequently,  as  leases  are  within 
section  6  they  are  not  within  section  4,  I  am  by  no 
means  convinced  that  section  6  applies  in  any  way  to 
what  I  will  call  real  bond  fide  leases  between  landlords 
and  tenants  with  real  rents ;  and  in  my  opinion  it  does 
not.  In  my  view  section  6  was  intended  to  defeat  the 
schemes  of  lenders  of  money  who  had  resort  to  forms 
embracing  ostensibly  the  relation  of  landlords  and 
tenants  for  the  purpose  of  securing  their  advances 
and  the  accruing  interest  thereon;  and  it  does  not 
embrace  the  case  of  real  bond  fide  leases  with  actual 
rents.  But  if  I  am  wrong  as  to  this  and  section  6 
does  include  such  leases,  tiSiough  I  think  it  does  not, 
then  it  is  obvious  it  does  not  include  the  present  case 
for  mining  leases  are  expressly  excepted  from  the 
section. 

As  regards  the  farther  point  which  was  taken 
by  Mr.  Buckley,  that  if  the  power  to  distrain  be 
held  valid  and  the  lease  not  a  bill  of  sale,  in  that 
case  the  distress  could  not  be  made  effective  ag^ainst 
the  debenture-holders,  I  have  nothing  to  add  to  what 
my  brother  landley  has  said  thereon,  and  I  agree 
with  him.  For  these  reasons  I  think  this  appeal  must 
be  allowed. 

BiGBY,  L.J. — Concurring  as  I  do  in  the  judgments 
already  given,  I  will  only  say,  out  of  respect  for  the 
learned  judge  from  whose  judgment  we  are  differing, 
so  much  as  will  explain  my  view  of  the  true  construc- 
tion of  the  Bills  of  Sale  Act,  1878.  By  section  3  the 
Act  is  to  apply  to  "  every  bill  of  sale  " — I  wiU  not 
read  the  whole  of  the  section — "  whereby  the  holder 
or  grantee  has  power  ...  to  seize  or  take 
possession  of  any  personal  diattels  comprised  in  or 
made  subject  to  such  bill  of  sale."  The  definition  of 
'*  bill  of  sale,"  which  is  contained  in  section  4,  com- 
prises "  licences  to  take  possession  of  personal  diattds 
as  security  for  any  debt,*'  words  which  were  found  in 
the  previous  Act  of  1854.  Now,  having  regard  to  the 
purview  of  the  Bills  of  Sale  Act,  1878,  I  am  satisfied 
that  it  never  was  intended  to  include  powers  of  dis- 
tress contained  in  mining  leases  or  others  which  are 
reserved  or  incident  by  the  common  law  to  landlords 
in  any  usual  and  well-known  form  of  lease.  I  think 
that  this  was  clearly  established  before  the  passing  of 
the  Act  of  1878,  and,  indeed,  there  were  decisions 
which  seem  to  me  to  have  gone  mudi  further — 
namely,  those  which  held  that,  where  in  mortgages 


there  was  an  attornment  at  what  is  called  a  "  rent/* 
and  what  technically  is  a  rent,  but  which  was  not  a 
rent  incident  to  any  ordinary  agreement  betveen 
landlord  and  tenant,  but  a  mere  security  for  money, 
it  was  nevertheless  outside  the  Act. 

By  reason    of   those   decisions   it    was   thoaght 
necessary  to  insert  the  provision  included  in  the  lot 
of  1878,  s.  6.    The  effect  of  that  section  is,  to  my 
mind,  that  with  the  express  exception  therein  con- 
tained of  mining  leasee,  and  leases  made  by  mort- 
gagees who  have  actually  entered  into  possession  and 
actually    made    a   demise    to    their    mortgagon, 
artificial  rents  created  by  attornment  and  also  by 
powers  of  distress  are  not  to  be  treated  as  anrange- 
ments   between  landlord  anl  tenant,  but  that  tiie 
existence  of  them  will  be  treated  as  nothing  mote 
than  givinff  licences  to  seize  chattels  as  seouiity  for  t 
debt,  and  Siat  consequently  they  are  within  the  Bills 
of  Sale  Act.    Therefore  for  my  part  I  do  not  doubt 
that  a  power  of  distress,  even  though  it  be  contained 
and  included  in  the  lease,  may  be  of  such  a  nature  as 
to  be  entirely  outside  the  scope  of  ordinary  agree- 
ments between  landlord  and  tenant;  and  I  shoold 
accept  such  a  case  as  that  of  a  brewer*s  lease  as  one 
of  those  cases.    I  think  that  if  in  a  lease  you  take  a 
power  of  distress  over  property  entirely  unconnected 
with  the  demised  premises,  that  would  be  outside ;  as, 
for  instance,  where  there  is  a  demise  of  one  house^ 
as  in  the  case  put  by  the  learned  judge  in  the  ooott 
below — with  a  power  of  distress  over  the  ohatteiB  in 
another.     That  is  because  no  one  could  suppose  that 
in  the  ordinary  course  of  events  the  owner  of  a  town 
house  had  in  any  way  pledged  his  furniture  for  the 
rent  of  a  property  which  might  be  situated  far  away 
in  the  country,  and  with  which  there  was  no  i^pareot 
connection  at   all.    Such   a   power   of  diatoeas,  it 
appears  to  me,  would  really  be  a  licence  to  seize 
whatever  chattels  there  might  be  in  the  hoaae  at  th» 
time  when  it  was  exercised ;  and  with  regard  to  those 
chattels  in  that  house  the  rent  would  not  be  rent  at 
all ;  it  would  be  a  debt  and  nothing  else.    That  Y>eing 
so,  we  have  to  consider  whether  we  can  diBtingnish 
the  present  case  from  oases  of  that  description.    I 
think  that  we  can,  and  on  this  plain  ground :  Hero 
we  have  a  mining  lease  containing  proviaiona  which, 
construed  as  they  have  been  by  liindley,  Ij.J., — a 
construction  whicn  I  do  not  differ  from — are,  I  will 
not  say  ''usual,''  because  I  have  no  meana  of  know- 
ing whether  they  are  usual  or  not,  but  at  any  rate 
not  uncommon   and   not  unreasonable  teonns  in  a 
minine  lease,  where  the  minerals  are  of   necessity 
worked  throueh  an  adjoining  or  neighbouring  mine  in 
the  sense  which  we  give  to  the  words  in  this  lease, 
and  where  the  chattels  mav  or  may  not  be  at  the 
moment  when  a  distress  is  being  put  in,  on  the  Tery 
mine  which  is  the  subject  of  the  lease,   or  on  tlie 
mine  through  which  the  minerals  are  beung^  earned. 
Of  course  the  reasonableness  of  that  view  is  made 
more  clear  by  the  fact  that  there  may  be  wiwitwg 
leases  in  which  powers  of  distress  are  given,  although 
there  be  no  absolute  interest  in  any  land   or  in  any 
minerals  demised.    Though  a  well-knoim   inoidenoe 
of  the  mining  industry,  they  are  not  in  any  way, 
according  to  my  view,  within  the  meaning  of  the 
Bills  of  SiJe  Act.    I  thhik,  therefore,  that  the  powst 
of  distress  is  fairly  within  what  is  underatooa  to  be 
an  arrangement  oetween  the  owner  of  a  mine  and 
the  person  who  works  imder  a  lease  from  hini,  or  a 
licence  from  him  through  a  neighbouring^  mine. 

With  regard  to  the  ouier  queraon,  about  debenture- 
holders,  since  the  learned  judge  in  the  oourt  below 
did  not  deal  with  that  I  have  nothing  to  add.  There* 
fore  I  say  nothing  at  all  upon  that  eoLoept  that  I 
agree. 

Appeal  allowed. 


\^ol  i&Ltr. 


iii«eh>o,i897.]      TfitE  WEEKLY  REPOItTER. 


^29 


GottbtopApfkai.. 


Inbx  Wabb. 


GOTTBT  OF  AFFKAL. 


SoUdion  for  ihe  appellant.  Bell,  Brodrick,  &  Gray, 
^e&ts  for  Parker,  Rhodes,  &  Go,  Botherham. 

Solidton  for  the  respondent,   J,  &  B.  Gole,  for 
Patlde^  &  Eodgkineon,  J&therhain. 


From  Q.  B.  Div.  i 
(LoidEsher,  M.B.,  and} 
Lopa  and  Ohxttj,  L  J  J.)  J 
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In  re  Wabb. 
Ex  parte  Wabd.  (a.) 

BatJmgpicy^OJker  retired  from  the  Army^Appropria" 
<fi» o/payor Kdary'-PeTmof^— Bankruptcy  Act,  1883 
(46<e47  YicL  c  52),  «.  53,  euh'sediona  I,  2. 

J»  ojker  who  Juu  reHred  from  the  Army  with  per- 
manon,  and  who  ie  placed  on  the  reserve  list  and 
rweim  retired  pay  under  Article  1057  of  the  Royal 

Warant,  1887,  is  in  receipt  of  a  salary  or  income 
viUiA  ike  meaning  of  siib'Section  2,  and  not  within  sub- 
ttdion  1  of  section  53  of  the  Bankruptcy  Act,  1883,  and 
Here/ore,  in  the  event  of  his  bankruptcy,  the  court  may 
^rdersomuch  of  such  pay  as  it  thinks  Just  to  be  dis' 
Mukd  amongst  the  oreditors  without*  obtaining  the 
MM«<  of  the  chief  officer  of  the  department  under  which 
tte  w  is  enjoyed^  as  required  by  sub^section  1. 

oub-seetion  1  reiates  to  the  case  where  a  bankrupt  is  in 
nmt  of  pay  for  services  which  he  is  still  rendering, 
«iw  suh-seeHon  2  relates  to  the  case  where  he  is  in 
'■"^  9f  pay  for  services  which  he  has  already  per- 
JormtfL 

Biii  was  an  apj^eal  by  the  debtor,  from  an  order 
■ids  by  Mr.  Beratrar  Linklater  under  seotion  53  of 
tbe  Bsakraptoy  lot,  1883,  whereby  the  appellant,  a 
ntind  mBiUaey  offioer,  was  ordered  to  pay  the  offioial 
noeifer  the  sum  of  £40  per  annum  out  of  the  pension 
iSTeosmd  as  a  retired  oflBoer. 

&e  appellant  had  been  formerly  lientenant- 
volnel  of  the  2nd  Battalion  Oameronians. 

hk  ApEJl,  1888,  he  retired  from  the  Army  under 
Btiois  77  of  the  Boyal  Warrant  (Fay  and  Promotion) 
^1^,  and  was  placed  npon  the  reserve  list.  He 
<>Nted  to  lettre,  and  so  was  not  placed  npon  half- 
n»  Int  reoeiTed  a  pension  of  £420  per  annum, 
*ndi,  after  dednction  of  income  tax,  amounted  to 

Qm  Boyal  Warrant  of  1887  provides  as  follows : 

Mde  77 :    '*  A  lieutenant-colonel  shall,  if  not 

iRvioosly  liable  to  retirement  on  account  of  age,  be 

ihMd  upon  half-pay,  unless  he  elect  to  retire  ^m 

•Anny,  on  completing  four  years'  service  in  com- 

id  of  a  regiment  of  cavalry  or  a  battalion  of 


iitide  103 :  <<  A  retired  officer,  whether  he  shall 
MIS  oommnted  his  retired  pa^  or  not,  shall  remain 
Us  to  be  recalled  to  service  m  our  regular  forces  at 
^tiasol  emergency  until  the  affe  of  .  .  .  fifty- 
■[if  if  he   retire  as  major,  ueutenant-colonel,  or 


ArtKle519:  '*  The  reserve  of  officers  shall  be  com- 

eof  (o)  officers  who  have  served  in  our  reeular 
bat  who,  having  retired  either  with  retired  pay 
p  giaUiity   are   atill  liable  for  service  in   case  of 


mde  520 :  "  An  offioer  retired  from  our  Army  on 
IpCBsioa  or  gratuity  with  the  condition  of  lleing 
pis  for  service  in  a  case  of  emergencjr  shall  be  an 
pvf  rsscrve   offioer,   so  long  as  he  is  liable   for 


i*]  Beported  by  E.  O.  Stillwell,  Esq.,  Barrister- 
at-Law. 


Article  1057  :  "An  officer  permitted  to  retire  from 
our  Army  shall  receive  upon  retirement  a  gratuity  or 
retired  pay  according  to  the  following  scale.  .  •  . 
After  four  years'  employment  as  substantive  lieu- 
tenant-colonel or  colonel  in  our  cavalry  or  infantry, 
£420  yearly." 

The  appellant  was  under  fifty-five  years  of  age. 
He  had  no  other  income  than  his  pension,  and  out  of 
this  had  to  support  himself,  his  wife,  and  a  young 
child. 

The  appellant  was  indebted  to  his  solicitor  to  the 
amoimt  of  about  £250.  This  was  his  only  liability, 
and  was  a  judgment  debt. 

On  the  application  of  the  offioial  receiver  the 
registrar  made  the  above  order. 

Section  53  of  the  Bankruptcy  Act,  1883,  provides  as 
follows : 

(1)  '<  Where  a  bankrupt  is  an  officer  of  the  Army  or 
Navy,  or  an  officer  or  clerk  or  otherwise  employed  or 
engaged  in  the  GivU  Service  of  the  Crown,  the 
trustee  shall  receive  for  distribution  amongst  tiie 
creditors  so  much  of  the  bankrupt's  pay  or  salary  as 
the  court,  on  the  application  of  the  trustee,  with  the 
consent  of  the  chief  officer  of  the  department  under 
which  the  pay  or  salary  is  enjoyed,  may  direct. 
Before  making  any  order  under  this  sub-section  the 
court  shall  communicate  with  the  chief  officer  of  tiie 
department  as  to  the  amount,  time,  and  manner  of 
the  payment  to  the  trustee,  and  shall  obtain  the 
written  consent  of  the  chief  officer  to  the  terms  of 
such  payment." 

(2}  <<  Where  a  bankrupt  is  in  receipt  of  a  salary  or 
income  other  than  as  aforesaid,  or  is  entitied  to  any 
half-pay,  or  pension,  or  to  any  compensation  granted 
by  the  Treasury,  the  court,  on  the  application  of  the 
trustee,  shall  from  time  to  time  make  such  order  as  it 
thinks  just  for  the  payment  of  the  salary,  income, 
half' pay,  pension,  or  compensation,  or  an^  piut 
thereof,  to  the  trustee  to  be  applied  by  him  m  such 
manner  as  the  court  may  direct." 

H.  Beed,  Q.C.  {E.  P.  WiUes  with  him),  for  the 
appellant. — ^The  appellant  is  an  officer  in  receipt  of 
pay  within  the  meaning  of  sub-section  1  of  section 
53,  as  he  is  still  liable  to  serve  in  a  case  of  emergency, 
and  therefore  the  consent  of  the  chief  officer  of  the 
department  under  which  such  pay  is  made  must  be 
obtained.  This  consent  was  not  obtained,  and  there- 
fore the  order  of  the  registrar  is  void.  Sub-section  2 
does  not  appljr  in  this  case,  as  the  appellant  is  not  an 
officer  in  receii)t  of  half-pay,  nor  a  pension  for  past 
services,  as  he  is  still  in  the  service  of  the  Grown,  nor 
in  receipt  of  compensation.  The  pay  or  salary 
which  the  appellant  receives  comes  within  the  rule 
laid  down  in  Ex  parte  Webber,  35  W.  B.  308,  18 
Q.  B.  D.  111.  The  court  ought  not,  in  the  exercise 
of  its  discretion,  to  make  an  order  where  the  officer 
has  no  otiier  income  than  his  pay :  Ex  parte  Saunders^ 
44  W.  B.  30,  [1895]  2  Q.  B.  424;  In  re  Shine,  40 
W.  B.  886,  [1892]  1  Q.  B.  522. 

Sir  B.  Webster,  A.G.  (Muir  Mackenzie  with  him), 
for  the  offioial  receiver.  -This  case  comes  within 
sub-section  2.  The  appellant  is  in  receipt  of  a  pen- 
sion for  past  services.  Sub-section  1  applies  only  to 
officers  on  active  service.  The  appellant  is  not  on 
active  service,  though  he  is  liable  to  serve  in  a  case  of 
emergency.  Therefore,  the  consent  of  the  chief  of 
the  department  is  not  necessary  before  an  order  can 
be  made,  and  the  order  now  appealed  from  is  valid. 
The  amount  ordered  to  be  ^d  is  entirely  a  matter  of 
discretion.  The  registrar  in  this  case  has  exerdsed 
his  discretion  properly. 

Counsel  dted  Ex  parte  Muggins,  30  W.  B.  878| 
21  Ch.  D.  85. 

E.  P.  WiUes  replied. 
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Inbe  Wabd. 


CouBT  OF  Appeal. 


Lord  EsHEB,  M.B. — The  first  thing  we  have  to  do 
is  to  construe  section  53  of  the  Bankruptcy  Act,  and 
then  to  apply  it  to  the  case  of  an  officer  in  the  Army 
in  the  position  of  the  bankrupt. 

Now,  the  first  sub-section  appears  to  me  to  relate 
to  the  case  where  the  bankrupt  is  an  officer  who  is 
in  receipt  of  pay  or  salary  for  services  which  he  is 
still  rendering,  and  does  not  apply  to  the  pay,  or 
whatever  the  other  sum  may  be  called,  which  is  not 
given  to  him  in  respect  of  services  which  he  is  per- 
forming, but  which  is  given  to  him  in  respect  of 
services  which  he  has  already  performed.  Then  the 
second  sub-section  provides  for  the  case  "  Where  a 
bankrupt  officer  is  in  receipt  of  a  salary  or  income 
other  than  aforesaid*' — that  is,  in  receipt  of  salary 
or  income  other  than  pay  for  services  which  he  is 
rendering,  '  or  is  entitled  to  any  half -pay  or  pension, 
or  any  compensation  granted  by  the  Treasury.'  ** 

Now,  what  is  this  officer  entitled  to  ?  He  is  an 
officer  who  has  been  permitted  to  retire  from  the  Army 
under  the  Boyal  Warrant  of  1887.  Now,  that  can- 
not mean  retired  altogether  from  the  Army  so  that 
he  has  no  longer  any  relation  to  it,  because  he  is  still 
bound  by  certiain  rules  of  the  Army,  therefore  it 
means  retired  from  the  Army  in  the  sense  in  which 
that  is  meant  in  article  1057  of  the  Boyal  Warrant. 
"  An  officer  permitted  to  retire  from  our  Army  shall 
receive,  upon  retirement,  a  gratuity  or  retired  pay 
according  to  the  following  scede."  Now,  that  gratuity 
is  not  in  respect  of  services  which  he  is  rendering, 
because  if  he  has  retired  &om  the  Anny  in  the  sense 
in  which  that  article  means,  he  is  not  doing  any 
service.  It  is  true  he  may,  if  he  is  put  on  the  reserve 
list,  be  called  upon  to  serve  in  the  event  of  an 
emergency ;  but  what  he  is  receiving  is  a  payment, 
not  in  respect  of  services  which  he  is  rendering,  but 
for  services  which  he  has  rendered.  I  am  of  opinion 
that  wherever  that  is  so — ^that  is  to  say,  wherever 
article  1057  applies — the  case  is  within  sub-section  2, 
and  not  sub-section  1.  That  is  the  short  way  of 
enunciating  the  tule  applicable  to  this  case.  Therefore 
the  objection  to  the  order  on  the  ground  that  the 
leave  of  the  chief  of  the  department  was  not  obtained 
falls  to  the  ground.  Now  there  comes  a  rather  more 
difficult  question,  which  is  this:  How  ought  the 
discretion  given  by  section  58  to  be  exercised  in  this 
case  ?  ^  The  resnstrar  has  exercised  his  discretion  and 
has  said  that  £40  a  year  must  be  given  over  to  the 
trustee.  He  first  of  all  laid  down  the  right  rule- 
that  this  is  a  matter  of  discretion  depending  upon 
that  knowledge  of  life  which  the  court  is  assumed  to 
have,  and  which  it  is  bound  to  have— the  general 
knowledge  of  life,  not  a  knowledge  of  law — and  that 
it  must  bring  to  bear  that  knowledge  of  life  to  each 
particular  case  itself,  without  reference  to  any  other ; 
then,  having  said  that  he  broke  from  that  rule 
whidi  he  had  laid  down,  and  which  is  the  right 
rule,  and  besan  to  consider  it,  not  from  his 
general  knowledge  of  the  world  applied  to  this 
case,  but  he  looked  out  for  what  he  calls  help  or 
assistance  from  what  learned  judges  have  said  in 
other  cases. 

It  is  now  for  me  to  exercise  my  knowledge  of  life. 
I  take  into  account  in  this  case  that  the  bankrupt  is 
an  officer  who  has  been  a  colonel,  and  I  take  into 
account  that  he  is  an  officer  in  ill-health,  and  who 
will,  therefore,  require  medical  assistance,  and  pro- 
bably from  time  to  time  change  of  air.  Then  I  con- 
sider that  this  officer  has  nothing  but  this  allowance, 
he  has  nothing  else,  neither  has  his  wife  anything 
else.  That  is  all  he  has  to  live  upon.  He  has  a 
young  child,  and  he  has,  therefore,  a  nurse,  and 
there  is  the  washing  for  himself  and  his  wife,  and 
the  nurse  and  the  baby,  and  there  is  the  medicine 
which  is  necessary  for  him.     I  think  at  least  we 


ought  to  allow  him  to  live,  not  as  if  he  were  a  work- 
ing man,  but  to  live  as  a  colonel  in  the  Army  may, 
without  extravagance,  be  expected  to  live.  I  think 
to  reduce  this  sum  of  £406,  which  is  his  only  income, 
by  £40  is  a  greater  reduction  than  we  ought  to 
make;  it  is  more  than  will  leave  him  after  that 
sufficient  to  live  with  his  wife  and  child  as  I  think  he 
ought  to  do.  I  think,  therefore,  that  this  £40  is 
more  than  I  should  take  off  in  this  case.  I  should 
think  if  £20  a  year  is  taken  from  him  that  would  be 
sufficient  to  meet  the  justice  of  the  case.  I  think, 
therefore,  we  should  roduce  the  sum  mentioned  in 
the  registrar's  order  from  £40  to  £20,  leaving  the 
whole  of  the  rest  of  the  order  exaotiy  and  prcMsisely 
as  it  is. 

LoFSS,  L.J. — The  question  here  is  whether  this 
case  is  brought  within  sub-section  1  or  sub-section  2 
of  section  53  of  the  Bankruptcy  Act,  1883.  Now  it 
is  important,  in  the  first  place,  I  think,  to  consider 
what  Colonel  Ward  is.  He  is  an  officer  coming 
under .  the  description  in  Article  1057 — ^namely,  an 
officer  permitted  to  retire  from  the  Army  but  subject 
to  be  recalled  into  active  service  in  case  of  emergency. 
That  he  comes  under  that  rule  is  prettv  clear,  beoanse 
I  find  that  £420  is  the  exact  sum  which  is  given  as 
retired  pay  to  a  colonel  after  four  years*  employ- 
ment as  substantive  Lieutenant-Colonel  or  Colonel  in 
the  cavalry  or  infantry. 

Now,  that  being  so,  does  he  come  within  sub- 
section 1  or  sub-section  2?     In  my  judgment  sub- 
section 1  is  intended  to  apply  to   **  pay  or  salary  "— 
those  are  the  words  used — "  where  the  bankrupt  is 
an  officer  in  the  Army  receiving  pay  or   sakoy," 
meaning  thereby  full  pay  or  full  salary  for  services 
then  being  rendered  at  that  time.     In  that  case  it 
seems  very  intelligible  indeed  why  the  consent  of  the 
chief  officer  of  the  department  should  be  obtained 
before  any  order  directmg  any  portion  of  the  pay  or 
sfidary  to  be  applied  in  payment  of  the  debts  is  made. 
I  can  quite  understana  that  because  it  may  be  that 
the  officer  is  entrusted  with  some  conmiand,  and  it  is 
necessary  that  he  should  maintain  a  certain  position 
and  would  require  certain  funds  in  order  to  Bupport 
that  position.      I  can  quite  understand  it  is  very 
undesirable  indeed  that  any  reduction  should  be  made 
in  the  remuneration  that  he  is  receiving  uiiless  the 
consent  of  the  chief  of  the  department  is  first  obtained. 
I  should  say,  if  Colonel  Ward  was  brought  within  the 
first  sub-section  of  section  53,  this  order  could  not  be 
made,  because  this  consent  has  not  been,  obtained; 
that  is  admitted.   However,  I  think  that  sab-sectiLon  1 
applies  to  an  officer  who  at  the  time  in  qaestion  is 
engaged  on  active  service,  and  receiving  for  services  then 
being  rendered  full  pay  or  salary.     But  tben,  when 
we  come  to  sub-section  2  the  words  are  very  different 
They  are :    "  Where  the  bankrupt  is  in  receipt  of  a 
salary  o^  income  other  than  as  aforesaid."      Now 
<* other  than  as  aforesaid"    I  understand  to  mean 
other  than  pay  or  salary  spoken  of  in  tbe  previous 
sub-section.    The  case  of  Colonel  Ward  comes  within 
that  section.      I  think,    therefore,    the    order    was 
properly  made,  and  that  there  was  jurisdiction  to 
make  it  under  that  section. 

Then,  with  regsod  to  the  amount,  of  conrse  that  is 
a  matter  entirely  in  the  discretion  of  tbe  court,  and 
it  is  said  here  in  this  case  that  the  sum  of  JC40,  which 
has  been  directed  to  be  paid  to  the  trustee  for  the 
purpose  of  discharging  the  debt,  is  too  larg^.  I  am 
inclined  on  the  whole  to  think  that  probably  it  is 
more  than  should  be  directed.  We  have  bad  furnished 
to  us  a  very  carefully  prepared  list  of  the  expenses  to 
which  the  Colonel  and  his  establishment  are  subjected. 
The  Master  of  the  Bolls  has  dealt  witb  that  at 
length,  and  as  he  has  had  a  very  long  ezpeiienoe  of 
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liie,  and  thinks  that  £20  would  be  sufficient,  I  think 
the  order  should  be  so  varied. 

Chittt,  L.J. — I  also  think  there  was  jiirisdiction 
to  make  this  order,  and  that  the  case  tails  within 
nb-Bection  2  of  section  53.  There  was  an  attempt 
made  to  argue  that  the  case  did  not  fall  within 
lectioD  53  at  all.  I  agree  with  the  argument  so  far 
y  the  first  sub-section  is  concerned.  I  think  that 
the  fiirt  snb-seotion,  which  applies  not  merely  to  an 
offioer  in  the  Army  or  Nayy,  but  to  an  officer  or  clerk 
"otherwise  employed  or  engaged  in  the  Civil  Service 
of  the  Grown,*^  applies  to  them  when  they  are  in 
acdve  employment,  and  that  is  the  reason  wh^  the 
OQDsent  of  the  chief  officer  of  the  department  is  re- 
quired before  the  oourt  sees  fit  to  deal  with  the  case. 
With  regard  to  an  officer  in  the  Army  on  active 
serrioe,  the  reason  for  obtaining  the  consent  of  the 
chief  officer  of  the  department  is  to  see  whether  his 
reduoed  salary  would  be  sufficient  to  support  him 
m  the  position  in  life  in  which  he  is  while  in  the  ser- 
rioe. 

Then  I  pass  to  the  second  sub-section,  which  deals 
not  merely  with  officers  in  the  Arm^  and  Navy,  but 
abo  with  officers  and  clerks,  and  I  think  these  are  the 
words  which  bear  upon  the  case,  "entitled  to  any 
half-pay  or  pension  or  to  any  compensation." 

Now,  this  officer  has  retired  m>m  the  Queen's 
Army,  and  what  he  is  now  in  the  enjoyment  of  is, 
is  rabstanoe,  a  pension  for  past  services,  not  tiie  less 
10  because  there  may  be  included  in  what  he  receives 
aiort  of  retaiiiing  fee  for  serving  his  country  or  the 
QDeenagain. 

Then  with  regard  to  the  discretion,  it  is  quite  un- 
Meeassry  for  me  to  go  over  the  drcumstances  again, 
they  have  been  very  carefully  considered  by  us  all, 
aad  I  think  the  jnroposed  reduction  is  right.  The 
diiGretion  must  be  exerdsed  judicially  and  carefully 
upon  all  the  circumstances  of  the  particular  case,  and 
1  cannot  find  any  assistance  from  decisions  in  other 
flHas  imder  other  drcumstances. 

Order  varied  accordingly. 
Solicitor  for  the  appellant,  F.  W,  Tonkin, 
Bolidtor  for  the  Official  Beceiver,  Solicitor  to  the 
Bnrdo/  Trade. 
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/■  re  Toe  Mahohesteb  and  Milfobd  Railway  Co. 
Ex  parte  The  CAMBBiAir  Railway  Go.  (a.) 

iimhcay  company  —  Judgment  against  —  Execution  — 
iVivoie  Act  of  ParliaToent — Action  not  on  a  contract 
—The  Railway  Companies  Act,  1867  (30  &  31  Vict, 
«.  127).  e.  4. 

Sediou  4  of  the  Bailway  Companies  Act,  1867,  pro- 
i^tto  the  ieaue  of  execution  against  a  railioay  company 
•  Uvo  dassee  qf  cases  only — i.e.,  where  the  judgment  is 
nuvertd  (a)  in  an  action  on  a  contract  entered  into  after 
^foising  of  the  Act;  and  (b)  in  an  action  not  on  a 
toiirad  commenced  after  the  passing  of  the  Act — and  the 
Wdcn  of  proof  is  upon  those  who  assert  that  in  any 
teriieuUxr  case  the  issue  of  execution  is  prohibited, 

A  private  Act  of  Parliament,  passed  in  1862,  imposed 
i|nb  the  L.  Bailtvay  Co,  a  liability  to  do  certain  acts  for 
tte  hokcfit  of  the  M,  Bailway  Co,,  in  respect  whereof 

(«'}Beported  by  "W.  Scott TnoMPSOir,  Esq.,  Barrister- 
at-Law. 


certain  payments  were  thereby  directed  to  be  made  by  the 
M,  Co,  to  ike  L.  Co,,  and  for  the  recovery  of  such  payments 
a  remedy  by  action  against  the  M,  Co,  was  thereby  given 
to  the  L,  Co,  Neither  of  the  said  eompanies  was  com- 
petent to  enter  into  any  agreement  embodying  the  said 
provisions  of  the  Act, 

Held,  that  actions  brought  after  1880,  by  the  L,  Co, 
against  the  M,  Co,  to  recover  the  aforesaid  payments 
were  actions  **  not  on  a  contract  **  within  the  meaning  of 
section  4  of  the  Act  of  1867 ;  and  t?iat,  such  actions 
having  been  commenced  after  the  passing  of  that  Act,  the 
judgments  obtained  therein  could  not  be  enforced  by  the 
issue  of  execution. 

This  was  a  summons  on  behalf  of  the  Cambrian 
Railway  Co.  for  leave  to  issue  execution  in  respect  of 
ten  debts  due  on  judgments  recovered  against  the  Man- 
chester and  Milford  Bailway  Co.  at  various  dates 
from  the  19th  of  Msy,  1883,  to  the  28th  of  June, 
1895,  on  the  rolling  stock  and  other  chattels  of  the 
company ;  or  in  the  alternative,  for  a  declaration  that 
the  applicants  were  entitied  to  a  charge  on  the 
rolling  stock  and  other  chattels  in  respect  of  the 
judgment  debts,  and  that  a  proper  sum  might  be 
fixed  and  paid  by  the  receiver  for  the  use  and 
occupation  of  the  rolling  stock  and  chattels. 

It  was  admitted  at  the  hearing  that  although  the 
summons  was  expressed  to  be  in  the  alternative,  the 
strict  right,  if  any,  of  the  applicants  was  according 
to  the  first  alternative,  but  it  was  stated  that  they 
were  willing  to  accept  relief  in  accordance  with  the 
second. 

The  circumstances  which  gave  rise  to  the  applica- 
tion were  shortiy  these : 

In  1860  there  were  three  railway  companies 
authorized  to  make  lines  of  railway  to  stations  in 
Llanidloes,  in  Wales — ^viz.,  the  Llanidloes  and  New- 
town Railway  Co.,  the  Mid-Wales  Railway  Co.,  and 
the  Manchester  and  Milford  Railway  Co. ;  and  the 
railways,  as  they  appproached  Llanidloes,  ran  paralld 
and  dose  to  each  other. 

To  avoid  unnecessary  expense  an  arrangement  was 
made  between  the  three  companies  and  embodied  in 
a  written  agreement,  whereby  it  was  provided,  inter 
alia,  tiiat  tiie  Llanidloes  and  Newtown  Co.  should 
adopt  and  pay  for  the  lands  and  works  between 
Llanidloes  and  Penpontbren,  then  in  possession  of  the 
Mid- Wales  Co.  and  the  Manchester  and  Milford  Co., 
to  a  point  at  Penpontbren  equally  suitable  to  the 
departures  of  both  the  above  lines  for  their  respective 
routes,  and  make  a  double  line  to  such  point ;  that 
the  station  at  Llanidloes,  induding  both  passengers' 
and  goods',  and  all  accommodation  required  for  the 
three  companies  should  be  made  by  and  be  the 
property  of  the  Llanidloes  and  Newtown  Co. ;  that 
the  Mid- Wales,  and  the  Manchester  and  Milford  Com* 
panies  should  have  equal  rights  of  user  of  the  station 
with  the  Llanidloes  and  Newtown  Co. ;  and  should 
eadi  pay  5  per  cent,  upon  one-third  of  the  cost  of  such 
station ;  that  the  line,  when  made,  was  to  be,  with- 
out the  right  of  user  except  for  the  purposes  of 
maintenance,  the  property  of  the  Llanidloes  and 
Newtown  Co.,  who  were  to  grant  to  each  of  the 
other  two  companies  full  powers  to  use  the  line,  they 
paying  5  per  cent,  each  on  a  moiety  of  the  whole 
outlay,  with  a  pro  rata  proportion  of  the  costs  of 
sustaining  and  repairing  the  lines ;  and  that  each  of 
the  three  companies  should  join  in  doing  all  that 
was  necessary  to  obtain  the  authority  of  Parliament 
to  carry  out  these  arrangements. 

This  agreement  received  Parliamentary  sanction  by 
Act  (25  &  26  Yict.  c.  clxii.)  passed  the  17th  of  July, 
1862. 

This  Act  provided  for  the  transfer  of  the  lands  and 
hne  of  railway  to  the  Llanidloes  and  Newtown  Co.| 
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and  for  the  oonstmotioii  and  maintenanoe  by  them  of 
the  joint  line  and  station,  and  for  the  user  of  the 
joint  line  by  the  other  two  companies,  and  of  the 
joint  station  by  the  three  companies.  Section  27 
enacted  that  after  the  opening  of  the  joint  line  for 
publio  traffic,  the  Mid- Wales  G>.  and  the  Manchester 
and  Milford  Co.  should  pay  half-yearly  to  ti^e 
Uanidloes  and  Newtown  Oo.  interest  at  the  rate  of  5 
per  cent,  per  annum  on  the  amount  actuidly  expended 
by  the  Llanidloes  and  Newtown  Go.  upon  the  joint 
line,  and  should  also,  at  the  end  of  eadi  half-year 
after  such  opening,  repay  to  the  Llanidloes  and  New- 
town Go.  the  amount  actually  expended  b^  them  in 
the  previous  half-year  in  maintaining  the  joint  line, 
and  that  the  interest  and  other  payments  should  be 
due  from  and  paid  by  the  Mid-Wales  Go.  and  the 
Manchester  and  Milford  Go.  in  moieties,  and  that  if 
those  companies,  or  either  of  them,  should  make 
default  in  payment  of  the  moiety  of  such  interest  or 
other  payments  due  from  each  of  tiiem  respectively, 
after  demand  should  have  been  made  by  the  Llanid- 
loes and  Newtown  Go.  for  payment  thereof,  such 
moiety  might  be  recovered  by  sudi  company  from 
the  company  making  such  de&nlt  in  any  county  or 
oth^  court  having  by  law  cognizance  of  the  action. 
Section  30  contained  similar  provisions  for  the  pay- 
ment to  and  recovery  by  the  Lliuiidloes  and  Newtown 
Oo.  of  interest  at  the  rate  aforesaid,  on  one-third  of 
the  amount  actually  expended  by  such  company  on 
the  joint  station,  and  also  of  one-third  of  the  amount 
of  tae  cost  of  maintaining  the  same. 

The  joint  line  and  station  were  duly  constructed  by 
by  the  Llanidloes  and  Newtown  Go.,  whose  undw- 
taking  and  right?  subsequently  became  vested  in  the 
Gambrian  Bauwajr  Go.,  the  applicants. 

The  joint  station  had  he&a,  maintained  by  the 
applicants. 

The  Manchester  and  Milford  Go.  never  completed 
their  line,  and  never  were  in  a  position  to  use  the 
joint  Une  and  station ;  but  it  was  decided  in  an  action 
m  the  Queen's  Bench  Division,  brought  by  the  Gam- 
brian Go.  against  the  Manchester  and  Milford  Go., 
that  the  Manchester  and  Milford  Go.  were,  neverthe- 
less, bound  to  make  the  payments  provided  for  by 
sections  27  and  30  of  the  saia  Act  of  1862 ;  and  the 
judgments  mentioned  in  the  summons  had  been 
obtained  in  respect  of  arrears  of  such  payments. 

On  the  23ra  of  July,  1875,  upon  the  petition  of 
certain  judgment  creditors  of  the  Manchester  and 
Milford  Go.,  a  receiver  of  the  undertaking  was 
appointed  under  the  Bailway  Oompanies  Act  of  1867  ; 
subsequently,  on  the  14th  of  April,  1880,  an  order 
was  made  on  the  application  of  the  Gambrian  Go. 
for  the  appointment  of  a  manager  and  receiver  of  the 
undertakmg  (see  In  re  Manchester  and  Milfcrd  Bailway, 
Ex  parte  (kmbrian  Railway,  14  Oh.  D.  645,  28  W.  B. 
Dig.  190). 

The  undertaking  still  remained  in  the  hands  of  such 
manager  and  receiver. 

Section  4  of  the  Bailway  Oompanies  Act,  1867  (30 
&  31  Yict.  c.  127),  which  was  passed  on  the  20th  of 
August,  1867,  provides  that  '*  The  engines  .  .  . 
used  or  provided  by  a  company  shall  not  .  .  . 
be  liable  to  be  taken  in  execution  at  law  or  in  equity 
at  any  time  after  the  passing  of  this  Act  where  the 
judgDient  on  which  execution  issues  is  recovered  in 
an  action  on  a  contract  entered  into  after  the  passing 
of  this  Act,  or  in  an  action  not  on  a  contract,  com- 
menced after  the  passing  of  this  Act,''  and  enables  the 
judgment  creditor  to  obtain  the  appointment  of  a 
receiver  and  (if  necessary)  a  manager  of  the  under- 
taking of  the  company. 

Qrahm  Hastings,  Q.O.,  and  G.  Cave,  for  the  ap^- 
cants.— The  Act  of  1867  does  not  apply  here.    The 


applicants  are  seeking  to  enforce  a  contract  made  in 
1862  and  sanctioned  by  the  Act  of  1862— that  is  to 
say,  it  is  a  contract  not  made  since  the  passing  of 
the  Act  of  1867 :  Bothes  [Countess  of)  v.  Kirkoaldyy 
d^c,  7  App.  Gas.  694. 

Buckley y  Q,0,y  and  F,  C,  Norton,  ior  the  ManchMter 
and  Milford  Bailway  Go.— The  agreement  of  1862 
was  not  a  contract  at  all,  it  was  an  obligation  im- 
posed upon  the  parties  under  a  Parliamentary 
sanction  not  having  any  of  the  ordinary  incidents  of 
a  contract,  for  the  parties  had  no  power  to  rescind  or 
vary  it,  and  the  actions  in  which  these  judgments 
were  obtained  were  therefore  not  actions  upon  any 
contract. 

Hastings,  Q.C,  replied. 

Stirlino,  J.,  stated  the  facts  and  said:  The 
present  application  is  to  be  regarded  as  one  not  for 
payment  by  the  receiver,  but  for  leave  to  isBiie 
execution  against  property  in  his  hands  as  an  o£&oer 
of  the  court ;  and  the  question  is  whether  section 
4  of  the  Act  of  1867  has  deprived  the  applicants  of  the 
right  to  issue  such  execution.  [His  lordship  read 
section  4.]  I  read  that  section  as  prohibiting  the 
issue  of  execution  in  two  classes  of  cases  only — ^viz., 
(1)  where  the  judgment  is  recovered  in  an  action  on 
a  contract  entered  into  after  the  passing  of  the  Act; 
and  (2)  where  the  judgment  is  recovered  in  an  action 
not  on  a  contract  commenced  after  the  passing  of  ihe 
Act  (the  20th  of  August,  1867). 

It  lies,  therefore,  with  those  who  say  that  the  issoe 
of  execution  is  prohibited  to  show  that  the  judgment 
falls  within  one  or  other  of  these  two  classes  of  cases. 

On  behalf  of  the  Mandiester  and  Milford  Go.  it  ia 
said  that  the  actions  in  which  these  judgments  were 
recovered  were  actions  "  not  on  a  contract "  within 
the  meaning  of  the  Act  of  1867.  On  the  other  band 
the  applicants  contend  that  these  actions  wefe 
brought  on  a  contract — i.e.,  that  constituted  by  the 
Private  Act  passed  on  the  17th  of  July,  1862,  a  date 
prior  to  the  passing  of  the  Bailway  Oompanies  Act, 
1867. 

I  think  that  under  the  terms  "actions  on  a 
contract,"  and  "  actions  not  on  a  contract,"  as  used 
in  section  4,  every  kind  of  action  is  indaded.  li, 
then,  the  actions  in  which  these  judgments  were 
recovered  do  not  fall  within  the  first  class  of  cases 
they  fall  within  the  second  dass,  all  of  thenoi  having 
been  commenced  subsequently  to  the  passing  of  the 
Act  of  1867. 

The  question,  then,  is,  were  these  actions  "  actions 
on  a  contract "  P 

Now,  at  tiie  date  when  the  arrangement  embodied 
in  the  deed  of  the  20th  of  October,  1861,  was  made, 
these  companies  had  no  power  to  enter  into  a  oontracfe 
to  any  sudh  effect  as  therein  expressed.  The  arrange- 
ment of  1861  was  ultra  vires  of  the  three  oonmanies, 
and  the  heads  of  agreement  in  which  it  was  emoodied* 
though  under  the  seals  of  the  three  companies*  ooald 
not  give  rise  to  any  rights  as  between  theni,  and  did 
not  constitute  a  contract  between  them. 

The  rights  and  obligations  of  the  several  oompanies 
depend  entirely  on  the  Act  of  Parliament.  The  Act 
does  not  purport  to  ratify  or  make  binding  on  the 
companies  the  heads  of  agreement.  It  empowers  the 
Llanidloes  and  Newtown  Oo.  to  construct  certain 
works ;  it  then,  by  sections  27  and  30,  oonf  era  on  the 
same  company,  upon  its  constructing  and  maintaining 
those  worxs,  a  right  to  receive  ^m  the  Manchester 
and  Milford  Go.  certain  payments,  and  imposes  oo 
the  Manchester  and  Milioid  Go.  an  obligation  to 
make  those  payments,  and  those  paynaenta  «N 
specially  made  recoverable  by  action. 

The  Act  therefore  imposes  a  liability  oxi  the  pcede- 
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oenon  of  the  Cambrian  Co.,  and  gives  a  remedy  in 
nspeot  of  that  liability,  by  action.  Those  predecessors 
wero  DO  doubt  wiUinff  that  the  liability  should  be 
mposed,  bat  they  had  no  capacity  to  enter  into  a 
cootnct  to  that  effect.    Moreover,  the  liability  be- 
eomes  absolute  not  upon  the  Manchester  and  Milf  ord 
Go.  doing  any  act  whatever,  but  simply  upon  certain 
tidngsbeing  done  by  the  Llanidloes  and  Newtown 
Go.  It  seems  to  me  under  those  circumstances  that 
the  lotion  to  enforce  the  liability  is  not  an  action 
on  t  oontract,  but  an  action  on  a  statute.    It  is  no 
doobt  true  that  there  are  cases  in  which  "  a  statute 
oaUes  an  action  to  be  brought  which,  nevertheless,  is 
not  ao action  on  a  statute,"  per  Maule,  J.,  in  Cork  and 
Bandon  BaUway  v.  Goode,  1  W.  B.  410,  13  0.  B.  826. 
in  iUnstration  of  this  is  afforded  by  the  case  of  the 
Tobaw>  Piw  Makers  Co.  v.  Loder,  16  a  B.  765,  which 
VM  brooftht  to  recover  a  penalty  under  a  bye- law 
from  the  defendant,  who  was  a  member  of  the  plain- 
tiff oompany.    There  the  bye-law  was  made  under 
pomn  oontained  in  a  BoyaL  Charter  incorporating 
the  oompany,  and  it  was  contended  that  the  right  to 
noorer  was  tinder  the  Charter  so  as  to  be  a  specialty 
and  not  a  simple  contract,  debt,  but  it  was  held  that 
the  defendant  had  incurred  the  liability  to  the  penalty 
by  beoooiing  a  member  of  the  company,  and  thus 
iDp&edly  contracting  to  fulfil  the  obligations  imposed 
bf  the  l^e-laws  on  the  members  of  the  company.    If 
the  bye-law  had  been  made  under  the  powers  con- 
isnd  by  statate  the  result  would,  I  apprehend,  have 
been  the  same.    If  in  the  present  case  it  had  been 
Bnowuy  in  order  that  the  Manchester  and  Milf  ord 
0(k  thoud  incur  liability  that  that  company  should 
do  some  act,  as,  for  example,  use  the  joint  line  or 
ititioD,  then  there  would  have  been  much  ground  for 
oiMitending  that  the  case  fell  under  the  principle  of 
titf  last  mentioned  case,  but  the  decision  of  Uie  Queen's 
fieneh  Binflicn  shows  conclusively  that  the  liability 
of  the  Manchester  and  MUf  ord  Co.  became  absolute 
vithoot  any  act  on  the  part  of  that  company. 

For  the  applicants  reliance  was  placed  on  the  case 
dBdh/et  {CSanteM)  v.  Kirkcaldy  WaUrworkSy  in  which 
it  if  said  [7  App.  Cas.  p.  707]  that  a  statutory 
pnmaion  such  as  was  found  in  a  particular  sec- 
tioii  of  the  private  Act  of  Parliament  there  under 
eoaadenUion  "must  be  regarded  as  a  contract 
between  the  parties,  whether  made  by  their  mutual 
ifgieement  or  forced  upon  them  by  the  Legislature." 
&  section  there  under  consideration  conferred  a 
Vaefit  on  a  private  person  whose  estates  were  affected. 
Whether  the  same  principle  applies  to  a  case  such  as 
tbe  present,  where  the  Legislature  is  modifying  statu- 
toTf  rights  conferred  upon  public  companies  may 
ffqoire  further  consideration.  In  any  case,  it  appears 
Id  me  that  this  language  does  not  mean  that  such 
Mdmeots  constitute  contracts  for  all  purposes.  I 
ftnh  it  means  simply  tiiat  for  certain  purposes — e.a., 
aKettaining  the  legal  effect  of  such  clauses  and  the 
Mae  of  the  rig^hts  conferred  by  them,  enactments  of 
tti  kind  are  to  be  treated  as  if  they  were  contracts. 
Icmmoi  look  npon  that  language  as  authorizing  me 
lihold  that  these  actions  were  ''actions  on  a  con- 
1nc(  **  witMn  the  meaning  of  section  4  of  tiie  Act  of 
:ttl7« 
Inary  jodgmant,  therefore,  the  application  must  be 

^[STotioe  of  appeal  against  this  decision  was  given, 
|ai  n  Uie  appMl  coming  on  to  be  heard  on  the  Uth 
tt^amiaiy,  1897,  the  appeal  was  withdrawn.] 

flolicttots,  Le  BroBseur  &  Oakley y  for  H.   Christian 
ttr^,  Oswestry ;  Young,  Jones,  &  Co, 


Chan.  Div.    )  -n  v  « 

Kekewich,  J.  ]  ^^^^  ^' 

In  re  Fosteb. 
Thomas  v.  Foster,  (a.) 

Inland  revenue — Account  stamp  duty — Voluntary  dis* 
position — Death  of  donor  within  twelve  months — 
Incidence  of  duty — Customs  and  Inland  Bevenue  Act, 
1881  (44  &  45  Vict,  c,  12),  ss,  38,  S9— Customs  and 
Inland  Bevenue  Act,  1889  (52  ifb  53  Vict,  c,  7),  s.  11. 

Account  stamp  duty  in  respect  of  property  coming 
within  the  meaning  of  section  38  o/  t?ie  Customs  and 
Inland  Bevenue  Act,  1881,  is  payable  by  the  person 
delivering  the  account  thereof  required  by  section  39  of 
thai  Act,  and  not  out  of  the  estate  of  the  decexued. 

Adjourned  summons. 

The  question  which  arose  for  determination  upon 
this  summons  was  whether  account  stamp  duty  in  re- 
spect of  a  certain  sum  of  £1,700,  eiven  by  the  testatrix, 
Mary  Foster,  to  the  defendant,  Arthur  Foster,  within 
twelve  calendar  months  previous  to  her  death  on  the 
14th  of  November,  1892,  ought  to  be  paid  by  the 
said  defendant  or  out  of  the  estate  of  the  testatrix. 

Sub-section  2  of  section  38  of  the  Customs  and 
Inland  Bevenue  Act,  1881,  provides  that  the  personal 
or  moveable  property  to  be  included  in  an  account 
shall  be  property  of  the  following  descriptions — viz., 
(a)  "  Any  property  taken  as  a  doncUio  mortis  causd 
made  by  any  person  dying  on  or  after  the  1st  of 
June,  1881,  or  taken  under  a  voluntary  disposition 
made  by  any  person  so  dying,  puix>ortiDg  to  operate 
as  an  immediate  gift  inter  vivos,  whether  by  way  of 
transfer,  delivery,  declaration  of  trust,  or  otherwise 
which  shall  not  have  beoa  bond  fide  made  three 
months  before  the  death  of  the  deceased";  and 
section  39  of  the  same  Act  enacts  as  follows :  *'  Every 
person  who  as  beneficiary,  trustee,  or  otherwise, 
acquires  possession  or  assumes  the  management  of 
any  personal  or  moveable  property  of  a  description 
to  be  included  in  an  account  according  to  the  pre- 
ceding section  shall,  upon  retaining  the  same  for  his 
own  use,  or  distributing  or  disposing  thereof,  and  in 
any  case  within  six  calendar  months  after  the  death 
of  the  deceased,  deliver  to  the  Commissioners  of 
Inland  Bevenue  a  full  and  true  account,  verified  by 
oath,  of  such  property,  duly  stamped  as  required  by 
this  Act." 

By  section  II  of  the  Customs  and  Inland  Bevenue 
Act,  1889,  the  period  of  three  months  specified  in 
section  38  of  the  Act  of  1881  was  extended  to  twelve 
months. 

G,  Henderson,  for  the  plaintiff,  one  of  the  residuary 
legatees  under  the  testatrix's  wUl. — Section  39  of  the 
Act  of  1881  requires  that  the  donee  of  such  a  gift  as 
this  should  bring  in  a  full  and  true  account  verified 
by  oath  and  duly  stamped ;  and  the  true  inference  is 
that  the  duty  of  providing  the  stamp  is  imposed  upon 
him.  There  is  no  action  known  to  the  law  by  which 
the  donee,  having  himself  paid  this  duty,  can  recover 
it  from  the  deceased's  estate. 

In  re  Croft,  40  W.  B.  425,  [1892]  1  Ch.  652,  was 
referred  to. 

Warrington,  Q,G,,  and  Beaumont,  for  the  defen- 
dant.— ^The  duty  is  payable  by  the  testatrix's  estate. 
The  object  of  the  Act  is  to  prevent  the  Crown  from 
being  defracded.  If  this  money  had  been  left  in  the 
estate  the  estate  would  have  been  larg^  and  the 
amount  of  duty  payable  in  respect  of  it  would  have 
been  gpreater.  The  estate,  therdore,  ought  to  bear  the 
burden  of  this  duty. 

(a.)  Beported  by  B.  J.  A.  Mobbibon,  Esq.,  Bar- 
rister-at-Law. 
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They  referred  to  In  re  Bourne,  41  W.  R.  70,  [1893] 
1  Oh.  188. 

Keeewioh,  J. — It  seems  to  me  that  this  question 
is  not  covered  by  authority.  In  re  Croft  was  cited  to 
me,  but  I  do  not  think  it  has  anything  to  do  with  this 
case.  In  this  Act  there  is  not  to  be  found  a  direction 
how  probate  duty  is  to  be  paid,  but  one  does  not 
expect  to  find  administration  rules  laid  down  in  an 
Act  of  Parliament.  Section  38  imposes  new  duties 
[his  lordship  referred  to  the  section]  and  says  that 
the  property  therein  specified  shall  pay  duty.  Now, 
if  the  matter  rested  there,  the  duty  would  be  borne 
by  the  testatrix's  estate.  Section  39,  however,  says 
that  *' every  person  who  as  beneficiary,  trustee,  or 
otherwise,  acquires  possession,  or  assumes  the  manage- 
ment of  any  personal  or  moveable  property  of  a  de- 
scription to  be  included  in  an  account  according  to 
the  preceding  section,"  must  render  an  account  as 
therein  specified,  and  this  provision  is,  no  doubt,  for 
the  prot^tion  of  the  Grown.  Such  person  is  to  render 
the  account,  and  the  account  is  to  be  brought  in  duly 
stamped.  The  obvious  result  is  that  the  person  who 
renders  it  must  pay  the  stamp  duty,  and  that  the 
liability  to  render  the  account  must  carry  with  it  the 
liability  to  pay  the  duty.  It  has  been  urged  in  argu- 
ment that  there  is  no  right  of  action  left  to  the 
donee  by  which,  if  he  pay  the  duty,  he  can  recover  it 
from  the  testatrix's  estate.  I  am  of  opinion  that  in 
the  circumstances  he  would  not  have  any  such  right 
of  action.  Whether,  on  the  other  hand,  if  the  duty 
were  paid  out  of  the  estate,  the  residuary  legatees 
would  have  any  right  of  action  for  the  recovery  of 
the  duty  against  the  donee,  I  do  not  decide,  as  the 
question  does  not  arise.  As  regards  the  liability  to 
the  Grown  under  the  account,  therefore,  I  think  the 
donee  ought  to  pay  the  duty. 

Solicitors  for  the  plaintiff.  Hunters  &  Haynes. 

Solicitors  for  the  defendant,  Fladgatea, 


..)} 


Jan.  19,  29. 


Q.  B.  Div, 
(Wright  and  Bruce,  JJ. 

Bbett  v.  Booebs.  (a.) 

Landlord  and  tenant — Lease — Covenant  by  lessee  to  pay 
all  taxesy  rates,  and  duties  imposed  in  respect  of  the 
premises — Cost  of  new  drainage — Liability  of  lessee. 

By  indenture  of  lease  a  tenant  covenanted  that  he 
would  **pay  the  land  tax,  sewers  rate,  and  all  other 
taxes,  rates,  duties,  assessments,  and  impositions,  parlia- 
mentary, parochial,  or  otherwise,  which  now  are  or  shall 
at  any  time  during  this  demise  be  assessed  or  imposed 
on,  or  in  respect  of,  the  said  demised  premises,  or  of  the 
rerU  hereby  reserved.**  The  vestry  of  the  parish  having, 
under  the  provisions  of  the  Public  Health  {London)  Act, 
1891,  required  the  landlord  to  lay  down  new  drainage 
on  the  demised  premises,  the  latter  executed  the  necessary 
works. 

Held,  tJiat  the  landlord  was  entitled  under  the  cove- 
nant  to  recover  from  the  tenant  the  expenses  the  landlord 
had  incurred  in  complying  with  the  order  of  the  vestry. 

This  was  an  appeal  l^  the  defendant  from  the 
judgment  of  his  Honour  «fudge  Bacon  at  the  Blooms- 
bory  Gounty  Gourt. 

The  plamtaff  was  the  landlord  of  a  house  in 
York-terrace,  Begent's  Park,  which,  by  a  lease 
dated  the  24th  of  April,  1896,  he  demised  to  the 
defendant  for  25  years.  In  the  lease  the  defen- 
dant covenanted  that  he  would  *'pay  the  land  tax, 

(a.)  Beported  by  E»  G.  Stillweix,  Esq.,  Barrister- 
at-Law. 


sewers  rate,  and  all  other  taxes,  rates,  duties,  i 
ments,  and  impositions,  parliamentary,  parochial,  and 
otherwise,  which  now  are  or  shall  at  any  time 
during  this  demise  be  assessed  or  imposed  on,  or  in 
respect  of,  the  said  demised  premises,  or  of  the  rent 
hereby  reserved.'' 

The  plaintiff,  by  notice  served  upon  him  by  the 
vestry  under  the  powers  conferred  upon  them  by  the 
Public  Health  (London)  Act,  1891,  was  reqoiiid  to 
abate  a  nidsance  arising  from  the  defective  state  of 
the  drains  of  the  demised  house,  by  putting  in  a  new 
and  proper  system  of  drainage,  llie  plaintiff  did  the 
work  as  required  by  the  vestry,  and  in  so  doing 
incurred  an  expense  of  £43  I8s.  He  then  brought  this 
action  to  recover  this  sum  from  the  defendant  on  the 
ground  that  the  latter  was  liable  under  the  aforesaid 
covenant. 

The  county  court  judge  held  the  defendant  was  so 
liable,  and  gave  judgment  for  the  plaintiff. 

The  defendant  now  appealed. 

Archibald  Brown,  for  the  appellant.— The  tenant  is 
not  liable  under  the  covenant.    The  word  *'  duties " 
in  the  covenant  does  not  impose  an  obligation  on  the 
tenant  to  lay  down  a  new  drainage.    That  is  a  duty 
imposed  by  statute  upon  the  landlord.     The  word 
''duties"  has  no  wider  meaning  than  "rates  and 
taxes."    The  tenant  is  not  liable  to  lay  down  new 
drains  unless  words  are  used  in  the  covenant  that 
imply  a  much  larger  obligation  than  the  words  em- 
ployed here  do.    This  case  differs  from  Budd  v.  Mar- 
shall, 29  W.  B.  148,  5  G.  P.  D.  481.    In  that  case  the 
covenant  contained  the  words  "  bear,  pay,  and  dis- 
charge."   In  the  present  case  the  covenant  only  says 
*<  pay."    The  same  words  as  in  Budd  v.  MarshaU  are 
found  in  Smith  v.  Robinson,  41  W.  B.  688,  [1893] 
2    Q.    B.    53.      In   both   those   cases    the    words 
*' whether    upon    the    landlord    or    tenant"    also 
occur;    but    not    so    in  the   present    oase.      Those 
words  are  also  used  in  Sweet  v.  Seager,  5  W.  B.  560, 
2  G.  B.  N.  S.  119;  Crosse  v.  Baw,  26  W.  B.  6,  L.  B. 
9  Ex.  209 ;  Clayton  v.  Smith,  11  Times  L.  B.  374; 
and  Aldridge  v.  Feme,  34  W.  B.  578,  17  Q.  B.  D. 
212.     In  the  case  of  TidsweU  v.  WhiUo<yHh,  15  W.  R. 
427,  L.  B.  2  G.  P.  326,  the  words  **oii  landlord  or 
tenant "  do  not  occur,  and  in  that  case  the  judgment 
was  for  the  tenant. 

He  also  cited  Hill  v.  Edward,  1  Times  L.  B.  253, 
and  Payne  v.  Burridge,  12  M.  &  W.  727. 

Haldinstein,  for  the  respondent.— The  oovenant  in 
this  case  renders  the  tenant  liable.  It  is  similar  U 
the  covenants  in  Budd  v.  Marshall  and  ThcmjMon  v. 
LapwoHh,  16  W.  B.  312.  L.  B.  3  G.  P.  149.  HaHUy 
V.  Hudson,  4  G.  P.  D.  367,  28  W.  B.  Dig.  119,  is  ab  J 
a  case  in  point. 

Brown  replied. 

Cur,  ctdv,  vtdt. 

Jan.  29. — Bbttob,  J.,  read  the  following*  judgmantoi 
the  court :  In  this  case  I  am  of  opinion  that  the  dedaoi 
of  the  learned  county  court  judge  must  he  uptM 
[His  lordship  stated  the  facts,  and  read  the  oovenani 
above  stated,  and  continued :  ]  I  think  that  tin 
obligation  imposed  upon  the  limdlord  to  take  up  tin 
defective  drain  and  lay  a  new  one  was  a  duty  imposei 
on  him  in  respect  of  the  demised  premises,  and  so  i 
within  the  words  of  the  covenant. 

I  cannot  distinguish  this  case  from  the  cas 
of  Payne  v.  Burridge,  where  the  'vords  of  ih 
covenant  were  almost  precisely  the  same  as  fh 
words  in  the  covenant  in  the  present  case.  Payme  i 
Burridge  was  followed  in  Sweet  v.  Seager,  That  wi 
a  case  in  which  the  question  arose  respectiiig  th 
expense  of  drainage  works  under  the  Metxopolita 
^  Management  Act,  1855  (18  &  19  Yiot.  o.    120),  th 
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piovisioiu  of  which  very  closely  resemble  the  enact- 
ments bj  virtue  of  which  l^e  plaintiff  in  the  present 
case  was  compelled  to  pay  the  money  now  in  question. 
The  coTenant  in  that  case  contained  the  words, 
"chBTgeBj  impositions,  contributions,  burthens,  duties, 
ud  flervices."  The  covenant  in  the  present  case  does 
not  contain  the  words,  "  charges,  contributions,  bur- 
fbeos"  but  it  does  contain  what  I  think  is  the 
gorerning  word— namely,  '<  duties,"  and  I  think  that 
the  C8B6  of  Sweet  v.  Seager  applies. 

In  Thompson  ▼.  Lapworth,  where  the  vestry  of 
a  pariflh  compelled  the  landlord  of  premises  to  pay 
Mb  proportion  of  the  expense  of  paving  the  street 
upon  which  the  premises  abutted,  it  was  held  that 
be  was  entitled   to   recover  the  amount  from   his 
tenaatj  who  had  entered  into  a  covenant  to  pay 
aQ  taxes,   rates,    duties,    and    assessments    which, 
dozing  the  continuance  of   the  demise,  should  be 
(axed,  assessed,  or  imposed  on  the  tenant  or  land- 
loid  of    the   premises    in    respect    thereof.      The 
words  of  the  covenant  in  that  case,  so  far  as  the 
dacription  of  the  assessments  or  duties  imposed  are 
fODoened,  contain  no  words  that  are  not  to  be  found 
IB  the  present  case ;   but  it  was  contended  by  the 
defendant's  counsel  that  the  words  *'  imposed  on  the 
tenant  or  landlord,"  which  were  in  the  covenant  in 
tbat  case  and  are  not  in  the  covenant  in  the  present 
case,  distinffuished  that  case  from  the  present.     I 
cannot  attach  any  importance  to  the  omission  of  those 
words  in  the  present  case.    The  expenses  in  ques- 
tion in  the  prraent  case  were  incurred  by  virtue  of 
a  dofy  impeded  in  respect  of  the  premises.      If  the 
words  had  been  inserted,  *' assessed  or  imposed  upon 
any  person  or  persons  in  respect  of  the  premises," 
tbe  added  words  would  not,  as   it   seems  to  me, 
bare  given   any    greater   scope   to   the    covenant. 
Swords  "in  respect  of  the  premises"  are  used  in 
tODtndisttnction  to  the  words  "on  the  premises," 
xtd  an  assessment  or  duty  made  or  imposed  not  on 
^  premises  but  in  respect  of  the  premises,  and  an 
aavnment  duly  made  or  imposed  upon  any  person  in 
Xipect  of  the  premises,  seems  to  me  to  come  within 
tbi  meaning  of  the    covenant.      This,  I  think,  is 
Hficiently  clear  from  the  judgment  of  the  court  in 
^^omn$on  V.  Lapworth,    The  court  in  that  case  pro- 
■ftfed  npon  the  authority  of  the  case  of  Payne  v. 
Burridge,    In  the  covenant  in  Payne  v.  Burridge  the 
fimse  *'  imposed  on  the  tenant  or  landlord  "  did  not 
OQCor,  and  yet  Willes,  J.,  in  his  judgment  (in  Thomp- 
*»  V.  Lapworth)  says :  **  I  cannot,  without  carping  at 
*ords,  point  oat  any  distinction  between  that  case  " 
^erring  to  Payne  v.  Burridge)  "  and  the  case  now 
J^ofe  us."     It   is  quite  true  in  the  later   part  of 
oi  judgment  in  Thompson  v.   Lapworihy  Wiues,  J., 
wbcn  speakinpp  of  Tidswell  v.   Whitworth,  said  that 
tile  oovcnant  m  that  case  did  not  contain  the  lan- 
ptiee  which  the  covenant  in    Thompson   v.    Lap^ 
^^    contained  —  viz.,     "duties    and    assessments 
or  imposed  on  the  landlord  in  respect  of 
'sea."     But  t^e  observation  was  made  with 
^,  ^ —  to  the  decision  in  Tidswell  v.   Whitworthy 
gfefa  wag  a  decision  upon  the  terms  of  the  Local 
Mauiumuut  Act,  and  was  in  effect  that  the  payment 
p^  by  the  plaintiff,  the  landlord,  was  not  for  a  rate, 
PBHment,  or  imposition  which  had  become  payable 
■«eyct  of  the  aemised  premises,  but  for  a  breach  of 
■fy  imposed  opon  the  landlord  and  not  within  the 
knria  of  the  tenant's  covenant.     In  Tidswell  v.  Whit- 
tfae  word     ''duties"    does  not  occur  in  the 
and    it  is  clear   from  the   judgment   of 
C^.,  that  the  absence  of  that  word  was  relied 
km  by  the  court.    The  observations  of  Willes,  J., 
mTiompton  v.  Lapworth  upon  Tidswell  v.  Whitworth 
P^go  to  show  that  in  the  absence  of  the  word 
^wtias"  rabh  irordsas  "assessed  or  imposed  upon 


the  landlord"  might  give  a  wider  scope  to  the 
covenant,  but  certainly  cannot,  I  think,  be  taken  to 
imply  that  when  the  covenant  contains  the  word 
"  duties"  the  absence  of  such  words  as  "  assessed  or 
imposed  upon  the  landlord  "  can  be  taken  to  narrow 
the  force  of  the  phrase  "  duties  imposed  in  respect  of 
the  premises." 

In  Rawlins  v.  Briggs,  27  W.  R.  138,  3  0.  P.  D. 
368,  the  covenant  was  held  not  to  apply,  because  the 
money  the  landlord  sought  to  recover  did  not  come 
within  the  words  "  rates,  charges,  assessments,  and 
impositions  charged,  assessed,  or  imposed  on  the 
premises  demised,  or  in  respect  thereof."  Following 
the  case  of  Tidswell  v.  Whitworth,  it  was  held  that 
the  Public  Health  Act  imposed  upon  the  landlord  (the 
plaintiff)  the  duty  of  removing  the  nuisance,  and  that 
the  performance  of  that  which  was  imposed  as  a  duty 
cannot  become  a  charge  upon  the  tenant  without 
express  words.  But  had  the  covenant  in  that  case 
contained  the  word  "  duties,"  it  is  quite  consistent 
with  the  reasoning  of  the  judgment  that  the  covenant 
would  have  been  held  to  cover  a  duty  imposed  in 
respect  of  the  premises.  Indeed,  lindley,  J.,  in 
distinguishing  the  case  from  Thompson  v.  Lapworth  y 
points  out  that  in  Thompson  v.  Lapworth  the  covenant 
contained  the  word  "  duties." 

In  the  case  of  Budd  v.  Marshall  the  majority  of  the 
Court  of  Appeal  approved  of  the  decision  in  Thomp- 
son V.  Lapworth,  and  held  that  a  tenant  who  had 
covenanted  with  the  landlord  "  to  bear,  pay,  and  dis- 
charge all  taxes,  rates,  duties,  and  assessments  "  was 
liable  on  that  covenant  to  make  good  to  the  landlord 
the  expenses  of  sewage  works  which  the  landlord 
had  been  compelled  to  execute  under  the  Public 
Health  Act,  1875. 

Allwm,  V.  Dickinson,  30  W.  R.  930,  9  Q.  B.  D.  632, 
was  decided  upon  the  ground  that  the  sum  sought 
to  be  recovered  was  not  a  charge  upon  the  premises, 
but  was  a  charge  imposed  upon  the  owner,  and  there 
were  no  words  in  the  covenant  rendering  the  tenant 
liable  for  charges  or  duties  imposed  upon  the 
owner ;  and  in  Wilkinson  v.  Oollyer,  32  W.  R.  614,  13 
Q.  B.  D.  1,  Manisty,  J.,  in  giving  judgment  in  favour 
of  the  tenant,  expressly  distinguishes  the  case  from 
Thompson  v.  Lapworth  and  Budd  v.  Marshall,  on  the 
ground  that  the  word  "  duties  "  was  not  contained  in 
the  covenant.  In  Aldridge  v.  Feme,  where  the 
tenant  was  held  liable,  the  covenant  contained  the 
word  "  outgoings,"  which  Qrove,  J.,  said  was  at  least 
as  strong  as  "  duties,"  which  had  been  relied  upon 
in  some  of  the  cases. 

The  cases  are  very  numerous.  I  have  not  reviewed 
the  whole  of  them,  but  I  have,  I  think,  referred  to 
most  of  the  important  decisions,  and  I  think  we 
should  be  going  contrary  to  the  current  of  the 
decisions  if  we  were  to  hold  that  the  words  in  the 
covenant  — "  duties  imposed  in  respect  of  the 
premises  " — are  not  wide  enough  in  scope  to  entitle 
the  plaintiff  to  recover  in  the  present  action. 

Appeal  dismissed.  * 

Solicitors  for  the  appellant,  Steavenson  A   Could » 
well. 
Solicitors  for  the  respondent,  Smith  &  By  don. 


Jan.  20. 


Q.  B.  Div.  ) 

(Wright  and  Bruce,  JJ.) ) 

Beg.  V,  Gambebwell  Yestby.  (a.) 

Metropolis    management — Sewer^Drain — Liability    to 

(a.)  Reported   by  F.    O.    Robinson,  Esq.,    Bar- 
rister-at-Law. 
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High  Cottbt.    Beg.  v.  Oahbbbwell  Yestby.— Beg.  v.  The  Ohabity  CoiocissiozrEKS.    High  Ooubt. 


rqimr — Vestry— ^Writ  of  mandamus — Alternative 
remedy^AcHon  for  declaration  of  right — Ord,  26, 
r.  5. 

T?ie  owner  of  premises  in  tJie  metropolis  alleged  thai  a 
defective  drainage  pipe  on  hie  premises  was  a  sewer 
within  the  Metropolis  Management  Act,  1855,  and 
therefore  repairable  by  the  veairy.  The  vestry  denied 
that  the  pipe  was  a  eewer. 

Held,  thai  a  prerogcUive  writ  of  mandamus  oitght  not 
to  be  issued  to  the  vestry  directing  them  to  repair  the 
pipe.  The  proper  proceeding  was  for  the  owner  of  the 
premises  to  bring  an  action  against  the  vestry  for  a 
declaration  of  right  and  for  a  mandamus. 

Bulenm  for  a  mandamus. 

The  Property  and  Estates  Co.  (Limited)  were  the 
owners  of  certain  premises  at  Camberwell.  A  drain- 
age pipe  on  the  premises  beoame  defective. 

The  company  alleged  that  this  pipe  drained  other 
premises  as  well  as  those  of  the  company,  and  that 
therefore,  by  reason  of  the  definition  of  <*  drain  "  in 
section  250  of  the  Metropolis  Management  Act,  1855, 
the  pipe  in  question  was  not  a  '*  drain ''  but  was  a 
**  sewer,"  for  the  repair  of  which  the  vestry  of  Cam- 
berwell were  liable. 

Under  these  circumstances  the  company  obtained 
a  rule  nisi  calling  upon  the  vestry  of  Camberwell  to 
show  cause  why  a  writ  of  mandamus  should  not 
issue,  directed  to  them  commanding  them  forthwith 
to  tskke  such  steps  and  to  execute  such  works  as 
might  be  necessary  to  abate  a  certain  nuisance  at  the 
applicants'  premises  and  to  repair  and  maintain  in  an 
efficient  and  proper  state  a  sewer  existing  upon  the 
said  premises. 

In  answer  to  the  rule,  affidavits  had  been  filed  on 
behalf  of  the  vestry  alleging  that  the  pipe  in  question 
drained  the  company's  premises  only,  and  that 
it  was  therefore  a  ''drain,"  and  repairable  by  the 
company. 

Robson,  Q,C.,  and  8,  G.  Lushington,  showed  cause 
against  the  rule.  This  is  not  a  casein  which  the 
court  will  grant  a  mcmdamus,  for  there  is  an  alterna- 
tive and  sufficient  remedy  open  to  the  applicants — 
viz.,  an  action  for  a  mandamus  to  the  vestry  to  repair 
the  pipe,  and  for  a  declaration  of  right :  Appleyard 
V.  Lambeth  Vestry,  ante,  p.  173;  5^.  v.  Livmboum 
Valley  Railway  Co.,  22  Q.  B.  D.  463,  37  W.  B.  Dig. 
116. 

Macmorran,  Q.O.,  and  B,  C,  Glen,  in  support  of 
the  rule. — In  order  to  oust  the  prerogative  writ  of 
mandamus  it  must  be  clear  that  an  action  will  lie. 
It  is  doubtful  whether  any  action  will  lie  in  this  case, 
and  it  is  certain  that  an  action  for  damages  will  not 
lie:  Robinson  v.  Mayor  of  Workington,  102  L.  T. 
Newsp.  243;  Cowley  v.  Newmarket  Local  Board, 
[1892]  A.  C.  345, 41  W.  B.  Dig.  85. 

Weight,  J. — ^This  is  an  attempt  to  use  the  writ  of 
mandamus  as  the  macbinery  for  remedying  a  private 
grievance.  I  have  never  before  seen  such  a  rule  nisi 
as  has  been  granted  in  this  case.  If  the  applicants 
have  any  personal  right  against  the  vestry,  their 
remedy  is  by  an  action  for  a  declaration  of  that 
right.  Such  an  action  can  be  brought  under  ord.  25, 
r.  5,  and  in  that  action  a  mandamibs  might  be  granted. 
If,  on  the  other  hand,  the  applicants  have  no  personal 
right  against  the  vestry,  then  a  fortiori,  it  is  not  a 
for  a  writ  of  mandamus, 

Bbttob,  J.— I  agree.  I  think  the  rule  nisi  which 
nas  been  granted  in  this  case  is  far  too  general.  It 
seems  to  me,  if  the  applicants  have  any  such  right  as 
would  entitle  them  to  the  mandamus  which  they  ask 


for,  they  have  a  sufficient  personal  right  to  found  to 
action  for  a  dedkoration  of  that  right. 

Bute  discharged. 

Solicitors  for  the  vestry,  Marsdsn  &  Co, 

Solicitors  for  the  applicants,  Oldfidd,  Barirvm,  d 
OUfidd, 


Q.  B.  Div.  1  T«-,  io  iQ 

(Wright  and  Bruce,  JJ.)  /  ''"^  ^^'  *^- 

Beg.  t;.  The  Chabtty  Cohmis8IOneb8.  (a.) 

Charity — Commissioners — Scheme  under  Endowed  SehooU 
Acts — RecommcTidation  of  woman  cu  almoner — Refusal 
of  Commissioners  to  appoint — Mandamus — Discre- 
tionary power  of  court  to  grant  prerogative  writ- 
Alternative  remedy  —  Christ's  Hospital  Foundation 
Administration  Scheme,  1890,  clauses  19  and  143. 

An  application  by  the  London  School  Board  for  a 
mandamus  directing  the  Charity  Commissioners  to 
determine  under  clause  43  of  Christ* s  Hospital  Adminis- 
tration Scheme,  1890,  the  validity  of  the  proceedings  of 
the  governors  of  the  hospital  in  refusing  to  appoint  a« 
cJmoner  a  lady  nominated  by  the  applicants,  wcu  re/used, 
the  court  being  of  opinion  that  mandamus  xoas  not  the 
only  and  more  convenient  means  of  remedy  open  to  the 
applicants. 

In  this  case  cause  was  shown  ag^nst  a  rule  nin 
for  a  mandamus  obtained  at  the  instance  of  the  Sdiool 
Board  for  London  calling  upon  the  Charity  Commis- 
sioners to  show  cause  why  a  writ  of  mandamus  should 
not  issue  commanding  them  to  detennine,  under 
clause  143  of  the  Scheme  for  the  Administration  of 
the  Foundation  of  Christ's  Hospital,  the  question 
whether  or  not  the  governors  were  bound  to  accept 
the  nomination  of  the  School  Board  for  Lomdon,  and 
appoint  Miss  Eve  as  an  almoner  of  the  institution. 

By  virtue  of  the  scheme  which  came  into  force  thf 
15th  of  August,  1890,  the  School  Board  for  London 
had  the  right  to  nominate  six  representative  memben 
on  the  governing  board  of  the  nospital,  the  same  (t 
be  *' competent  persons  duly  qualified  to  diaohargi 
the  duties  of  the  office.'' 

When  the  scheme  came  into  operation  the  Sehod 
Board  nominated,  and  tiie  governors  duly  appointeci 
six  almoners.  In  January,  1896,  the  Hon.  B.  Lyoln 
Stanley,  one  of  those  appointed,  resimed,  and  tii 
School  Board  nominated  Miss  Eve  to  ml  the  vaoano] 
The  governors  refused  to  appoint  Mias  Bve  on  tn 
grounds — (1)  that  she  was  a  woman,  and  therefoi 
not  qualified  to  be  an  almoner  ;  and  (2)  that  they  ha 
a  discretion  to  refuse  to  appoint  a  competent  perscn 
even  though  duly  qualified  and  reoommendecL  H 
School  Board  thereupon  appealed  to  the  Charity  Con 
missioners  under  clause  143  of  the  scheme  to  determii 
the  question.  The  Commissioners,  hcweyer,  refaM 
to  determine  the  question,  being  of  opinion  thi 
**  regard  being  had  to  the  nature  and  importance  a 
to  the  possible  contentious  character  of  the  qnestk 
raised  by  the  School  for  London,  it  -wns  nndesinli 
that  they  should  decide  this  matter  nnder  oUa 
143."  That  dause  provided  "that  any  qnestai 
afifecting  the  regularity  or  validity  of  any  prooeedh 
under  we  scheme  should  be  determined  oonelnflm 
by  the  Charity  Commissioners  upon  sooh  applioati 
made  to  them  for  the  purpose  as  they  thou 
sufficient." 

Sir  R.  E.  Webster,  A.G,,  and  Dibdin,  on  behalf 


(a.)  Beported  by  Eeseine  Beid,  Ssq.,  Banistei 
at-Law. 
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High  Coxtxt. 


BxG.  V.  Thb  Ohabity  Oomkissionbss.— Eoosen  v.  Boss.       Cottbt  of  Appeal. 


tbeChtrity  Gommiarionera  (with  them  WarringUmy 
Q.C.,  and  Vdughan  Hawkins,  for  the  Gbvemon  of  the 
Hoipital],  showed  caose  againflt  the  rule.  The 
qoeiitioD  was  an  important  one  and  ought  to  be 
decided  in  a  oonrt  of  biw,  and  not  referred  to  the 
Charity  GommifldonerB  to  decide  under  the  powers 
TQsted  in  them  by  cUuse  143  of  the  scheme. 
MaMdomua  was  not  the  proper  proceeding  for  the 
School  Board  to  take  in  order  to  raise  this  Question 

nsad  the  rule  ought  therefore  to  be  discharged, 
rer,  the  recommendation  of  the  School  Board 
WM  not  a  "  proceeding  under  the  scheme  '*  within  the 
tne  meaning  of  that  clause. 

The  following  oases  were  referred  to :  HodgBorCa 
ScW,  3  App.  Gas.  857,  26  W.  B.  Dig.  207  ;  Reg.  v. 
TheBegiitrar  of  Joint- Stock  Companies,  36  W.  B.  695, 
21 Q.  B.  D.  131,  IPer  Bbtjob,  J. :  Wolverhampton 
nd  WaUall  Bailwav  Go.  ▼•  London  and  North- 
^edem  BailuHxg  Co.,  L.  B.  16 Eq.  433,  22  W.  B.  Dig. 
118.  On  this  authority  I  see  no  reason  why  an  action 
ihoald  not  be  brought  for  a  declaration  of  right  by 
the  School  Board.] 

&m,  for  the  School  Board,  contended  that  the 
loaimation  of  an  almoner  by  the  Boiud  was  a  ''  pro- 
oeeding  under  the  scheme."  The  scheme  had  the 
force  of  an  Act  of  Parliament.  The  Commissioners 
vere  the  proper  persons  to  decide  the  question  raised, 
tad  a  mandamus  ought  therefore  to  be  granted. 

Wkight,  J. — ^It  seems  to  me  that  the  rule  ought 
to  be  discharged  on  two  ffrounds — firstly,  on  the  true 
ooBitniciion  of  the  143rd  clause  of  the  scheme;    and 
Moodly,  that  the  remedy  by  mandamus  is  not  applic- 
able to  this  case.    In  my  opinion  the  143rd  clause 
bM  referenoe  only  to  internal  matters,  and  I  think 
it  ia  impossible  to  suppose  that  it  was  erer  the  inten- 
tkm  of  thoee  who  framed  the  scheme  that  outsiders, 
neb,  for  example,  as  the  London  School  Board, 
iboold  submit  theniselTes  to  be  bound  b^  the  extra- 
vdinaiy  tribimal  therein  constituted,  which  is  neither 
al^gal  tribunal  nor  one  from  which  any  appeal  lies, 
meorer,  it  ia  a  tribunal  which  has  power  to  decide 
9Kf  matter  referred  to  it  without  hearing  evidence  or 
■rgoaent  if  they  so  think  fit.    But  there  is  a  second 
framd  upon  which  I  thiuk  the  rule  ought  to  be  dis- 
<bsrged  eren  if  we  are  wrong  in  discharging  it  on  the 
int  CTOund.     There  is  no  doubt  that  on  an  applica- 
ttoa  for  a  mandamus  this  court  has  always  discretion 
tsnfuse  that  remedy  to  anv  applicant,  unless  such 
tifaaal  would  deprive  him  of  his  legal  right  by  leaving 
Urn  withoat  any  other  remedy,    ui  the  present  case 
^  is  not  ao,  for  those  who  obtained  the  rule  have 
Mother  and  more  convenient  course  open  to  them 
iMisr  the  28th  section  of  the  Charitable  Trusts  Act, 
U53.    Also  I  aee  no  reason  why  the  question  shoidd 
M  he  raised  by  way  of  ordinary  injunction  or  in  an 
«(ion  lor  a  demaration  of  statutory  right. 

;  teocB,  J. — ^I  am  of  the  same  opinion.  I  am 
MMKed  that  the  gnestion  may  be  very  much  more 
JMvenMntly  tried  in  some  other  wav  than  by 
pMiimniSy  and  therefore  I  think  the  rule  ought  on 
M  grournd,  at  any  rate,  to  be  discharged* 

Male  diseharffed  wUh  costs* 

WiMtor   for    the  Charity   CommissionerB,  J,  2S. 


^lUuJi 


Ihficiton  lor  Christ's  Hospital,  Beachcroft,  Thomp- 
Bo&itor  for  the  School  Board,  C.  E.  Mortimer. 


Maroh4. 


Otourt  of  aippeaU 

From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and  Lopes  > 

and  Chitty,  L.JJ.),  ) 

EoosEN  V.  BosE.   (a.) 

Pracfice — Costa — Order  as  to  costs  made  by  judge  at 
chambers — Power  of  judge  at  trial  to  interfere — Ord. 
14,  r.  9. 

Where  on  an  application  under  order  14  the  judge  at 
cTuimbers  has  made  an  order  as  to  costs,  the  judge  at  the 
trial  has  no  jurisdiction  to  interfere  with  those  costs. 

Appeal  from  the  judgment  of  Wright,  J.,  at  the 
trial  of  an  action  without  a  jury. 

The  action  was  brought  to  recover  the  sum  of  £150, 
the  price  of  a  motor  carriage.  The  plaintiff  having 
taken  out  a  summons  for  judgment  under  order  14, 
Day,  J.,  at  chambers,  gave  the  defendant  leave  to 
defend,  and  ordered  that  the  costs  of  the  application 
should  be  costs  in  the  cause,  and  further  directed  that 
the  case  should  be  put  into  the  short  cause  list, 

Wright,  J.,  at  the  trial,  gave  judgment  for  the 
plaintm  with  costs,  less  the  amount  of  the  costs  of 
the  proceedings  under  order  14.  He  said  that  in  his 
opimon  the  case  was  not  one  fit  to  be  tried  under 
order  14,  and  that  in  all  prolMibility  if  the  facts  had 
been  fully  known  to  Day,  J.,  he  would  have  made  the 
plaintiff  pay  his  own  costs. 

The  plaintiff  appealed  from  so  much  of  the  judg- 
ment as  deprived  nim  of  his  costs  of  the  application 
at  chambers. 

Wheeler,  Q,C.  (17.  H.  Nash  with  him),  for  the 
plaintiff.— Ord.  65,  r.  1,  says  that  the  costs  of  all  pro- 
ceedings shall  be  in  the  discretion  of  the  judge, 
"  subiect  to  the  provisions  of  the  Acts  and  these 
rules.  Bule  9  of  order  14  expressly  provides  that 
the  costs  of  all  applications  under  that  order  shall  be 
dealt  with  hj  the  jud^e  at  chambers,  unless  he  refers 
them  to  the  judge  at  the  trial.  Wright,  J.,  therefore 
had  no  jurisdiction  to  interfere  with  the  costs  of  the 
application  at  chambers,  which  had  been  dealt  with 
by  Day,  J. 

C7.  W,  Mathews,  for  the  defendant.— Ord.  14,  r.  9 
((),  provides  that,  if  the  plaintiff  makes  an  applica- 
tion under  that  order  when  the  case  is  not  withm  the 
order,  the  application  shall  be  dismissed,  with  costs 
to  be  paid  forthwith  by  the  plaintiff.  And  by  ord. 
65,  r.  27  (20),  the  court  or  judge  may,  at  the  hearing 
of  any  cause  or  matter,  direct  the  costs  of  any  pro- 
ceeding which  is  improper  or  unnecessary  to  be  dis- 
aUowed. 

Lord  EsHEB,  M.B.  —Wright,  '  J.,  at  the  trial 
assumed  to  himself  the  power  of  altering  a  decision 
which  had  beeoi  come  to  by  Day,  J.,  at  chambers 
with  re^d  to  the  costs  of  an  application  under  order 
14.  This  appeal  is  brought  on  the  ground  that  he 
had  no  jurisdiction  to  interfere  with  Siat  order  as  to 
costs.  The  rule  must  be  this,  that  a  judge  cannot 
interfere  with  an  order  of  a  judge  of  co-ordinate 
jurisdiction  by  way  of  appeal  or  otherwise,  unless 
some  statute  has  expressly  given  him  the  power  to  do 
so.  Li  my  opinion  that  part  of  the  judgment  which 
deprived  tiie  plaintiff  of  nis  costs  of  the  application 
under  order  14  was  without  jurisdiction  and  void, 
and  must  be  overruled. 

Lopes,  L.J. — ^The  question  is,  had  Wriffht,  J.,  any 
jurisdiction  to  interfere  with  the  costs  of  tne  proceed* 
mgs  at  chambers  P    Li  my  opinion  he  had  not.    Th< 
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oosts  of  applioations  under  order  14  are  provided  for 
by  rule  9  (a)  of  that  order.  They  are  to  be  '*  dealt 
with  by  the  jadffe  on  the  hearing  of  the  application, 
who  shall  order  oy  and  to  whom  and  when  the  same 
shiJl  be  paid,  or  may  refer  them  to  the  judge  at  the 
trial."  in  this  case  Day,  J.,  did  not  refer  the  costs 
to  the  jadge  at  the  trial,  bat  dealt  with  them  himself. 
In  my  opinion  Wright,  J.,  had  no  power  to  interfere 
with  these  costs  at  the  trial.  The  defendant  relied  on 
role  9  (6)  of  order  14,  but  that  relates  to  the  pro- 
ceedings at  chambers  and  not  to  what  takes  place  at 
the  trial. 

Chitty,  L.J.,  concurred. 

Appecd  allovfed. 

Solicitor  for  the  plaintiff,  H.  Percy  Becker. 

Solicitor  for  the  defendant,  A,  W,  Mills,  for  T,  A, 
BramsdoTij  Portsmouth. 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and  Lopes  V       Feb.  18,  19,  23. 
and  Cbitty,  L.JJ.)  I 

The  Minna  Cbaio  Steamship  Co.  (Limited)  {Appel- 
tants)  V.  The  Chabtebed  Meeoantile  Bank  of 
India,  London,  and  China  (Rtapondenta),  (a.) 

8hip-^BiU  of  lading — Proceedings  in  foreign  court — 
Sale  of  ship  m  foreign  port — Judgment  in  rem. 

A  skip,  the  property  of  an  English  company 
sailed  to  Bombay,  Whilst  at  Bombay  for  the  purpose 
of  taking  in  cargo^  her  master,  by  the  fraud  of  the  com-' 
pany*s  manager  there,  was  induced  to  sign  bills  of 
lading  fftr  goods  which  had  not  been  placed  on  board. 
These  bills  were  indorsed  for  value  to  an  English  bank. 
The  ship  sailed  for  Hamburg,  but  in  the  meantime  a 
petition  to  wind  up  the  company  was  presented  in  Eng- 
land, and  a  winding-up  order  was  made  on  the  very  day, 
but  a  few  hours  before,  the  ship  arrived  at  Hamburg. 
On  her  arrival  there  she  was  arrested  by  the  Court  of 
Hamburg  on  the  information  of  the  bank,  and  that  court 
ht-ld  that  by  German  law  the  bills  of  lading  were  con- 
clusive as  against  the  comfHiny,  and  ordered  the  ship  to 
be  sold.  The  ship  was  sold  for  a  sum  less  than  the 
amount  of  the  bank's  claim,  and  the  Court  of  Hamburg 
paid  over  the  proceeds  of  the  sale  to  the  bank.  The  com- 
pany then  brought  an  action  in  the  Queen* s  Bench 
Division  against  the  bank,  claiming  that  the  money  paid 
to  the  bank  by  the  German  court  was  money  had  and 
received  by  the  bank  to  the  use  of  the  company  for  dis- 
tribution amongst  their  creditors. 

Held,  affirming  the  judgment  of  Collins,  J.,  that  the 
proceeiiings  in  the  German  court  were  proceedings  in  rem, 
and  that  the  judgment  of  that  court  was  therefore  good 
against  the  world;  tJiat  the  money  received  by  the 
bank  was  not  subject  to  any  trust  in  favour  of  the 
creditors  of  the  company,  and  thcU  therefore  the  company 
could  not  recover. 

This  was  an  appeal  from  the  judgment  of  Collins, 
J.,  dated  the  10th  of  November,  1896,  in  an  action 
without  a  jury.     (See  [1897]  1  Q.  B.  66.) 

The  appellant  company  were  the  owners  of  a  single 
steamship.  The  Minna  Craig, 

The  respondents  were  an  incorporated  company, 
whose  registered  place  of  business  was  in  London. 

The  appellant  company  was  in  liquidation,  and  the 
action  was  brought  by  the  liquidator  to  recover  from 
the  respondents  the  sum  of  £10,944  as  money  had 
and  received  to  the  use  of  the  appellant  company. 

The  circumstances  were  as  f oUows : 

(a.)  Beported  by  B.  G.  Stillwell,  Esq.,  Barrister- 
at-Law, 


One  James  Laing,  one  of  the  plaintiflfs  in  the 
court  bcdow,  but  who  did  not  appear  in  the  prosecu- 
tion of  this  appeal,  was  mortgagee  of  The  Minna 
Craig  under  a  statutory  deed  of  mortgage,  dated 
August,  1891. 

In  June,  1892,  the  ship  was  at  Bombay,  for  the 
purpose  of  being  loaded  with  carg^  for  Hamburg. 
Through  the  fraud  of  the  manager  of  the  appeUsnts' 
business  in  Bombay,  the  master  of  the  snip  wu 
induced  to  sign  certain  bills  of  lading  for  goodi 
which  were  never  in  fact  put  on  board. 

The  respondents  purchased  the  said  false  bills  of 
lading  for  value  without  notice  of  the  fraud. 

On  the  23rd  of  June,  1892,  the  ship  sailed  for 
Hamburg,  and  early  in  the  following  month  the  fraud 
was  discovered. 

On  the  20th  of  July  a  petition  was  presented  for 
winding  up  the  appellant  company ;  the  petition  was 
duly  advertised,  and  on  the  11th  of  August  a  wind- 
ing-up order  was  made  and  a  liquidator  appointed. 
On  that  same  day,  but  a  few  hours  subsequent  to  the 
winding-up  order,  the  ship  arrived  at  Hamburg.  On 
her  arrival,  the  respondents'  agents  took  prooMdings 
on  their  behalf  in  the  German  couit  at  that  town  in 
the  nature  of  an  action  in  rem  against  the  ship  and 
her  freight  in  respect  of  all  the  cargo  which  by  the 
said  bills  of  lading  purported  to  have  been  shipped  on 
board. 

Other  creditors  of  the  ship  also  made  daim. 

The  several  claims  on  the  ship  amounted  to 
£76.000. 

According  to  the  German  Commercial  Code  the 
rights  of  a  ship*s  creditor  are  acquired  by  virtue  of 
claims  for  non-delivery  of  or  damafi^e  to  goods  form- 
ing part  of  the  cargo  and  ship's  creditors  have  a  legal 
lien  on  the  vessel,  and  according  to  German  law 
statements  in  a  bill  of  lading  as  to  the  shipment  of 
goodd  are  conclusive,  not  only  against  the  master,  but 
also  against  the  owners  of  the  vessel  and  all  othen 
having  any  interest  in  her. 

On  the  7th  of  December  the  ship  was  condemned 
by  the  Hamburg  court  and  ordered  to  be  sold,  and 
Laing,  the  mortgagee,  became  the  purchaser  for  the 
sum  of  £43,206,  and  the  court  pubUshed  a  scheme 
for  the  division  of  the  proceeds.  The  respondents 
put  forward  their  daim  under  the  bills  of  lading,  and 
the  court  gave  priority  to  their  daim  over  the  daims 
of  the  mortgagee  and  other  English  creditors.  This 
decision  was  a2fi.rmed  on  appeal  both  by  the  Appeal 
Court  and  the  Supreme  Court  of  Appeal  at  Leipiig. 

On  the  13th  of  June,  1894,  the  respondents'  agents 
received  on  their  behalf  from  the  German  court  the 
sum  of  £10,944,  which  amount  they  paid  over  to  the 
respondents.  The  appellants  thereupon  brought 
this  action  in  the  Queen's  Bench  Division 
against  the  respondents,  nla-immg  the  above  amount 
as  money  had  and  received  by  the  respondents  to 
their  use,  and  also  that  the  said  sum  should  be 
handed  over  to  the  liquidator  for  distribution  amongst 
the  appdlants'  creditors  generally.  The  aetion  was 
tried  without  a  jury  before  Collins,  J.,  who  held  that 
the  judgment  of  the  (German  court,  bcdn^a  judgment 
in  rem,  was  conclusive,  and  that  the  money  reoetved 
by  the  respoqdents  under  it  was  therefore  not  subjeot 
to  any  trust  in  favour  of  the  general  body  of  the 
appellants'  creditors,  and  that  neither  the  appelLantB 
nor  the  mortgagee,  Laing  could  recover. 

From  this  judgment  the  Minna  Craig^  Steamship 
Co.  now  appealed. 

Joseph  Walton,  Q,C.,  and  Boyd,  Q.O.,  for  the  i^pd- 
lants. — The  judgment  in  the  court  bdow  ia  wrong, 
and  cannot  be  supported.  Firstly,  the  respondent 
bank  cannot  retain  this  money,  but  moat  nand  it 
over  to  the  liquidator  for  distribution  amongst  the 
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creditors  of  the  appellant  oompany.    The  title  of  the 
crediton  accmed  prior  to  any  lien  declared  by  the 
Qoman  courts.    Tne  only  lien  which  those  courts  did 
deoltre  was  a  lien  in  respect  of  non-delivery  of  goods 
I        tt  Hamburg.     Secondly,  the  judgment  of  the  Qerman 
coort  was  not  a  judgment  in  rem.     The  German 
ooort  no  doubt  may  sell  the  ship  and  give  a  good 
title  to  the  purchaser,  but  in  so  far  as  that  court 
diTided  the  proceeds  of  the  sale,  that  is  only  binding 
on  the  parties  privy  to  the  sale,  and  does  not  aflfect 
other  parties,  except  in  the  case  of  a  judgment  in 
ran,  when,  of  course,  it  would  be  binding  on  the 
whole  world.    But  this  is  not  a  judgment  %n  rem,  and 
tiiere  is  no  maritime  linn  here.    The  words  *'  in  rem  " 
used  in  the  case  of  Caatrique  v.  Imrie,  19  W.  B.  1, 
L.  B,  4  H.   L.  414,  are  ambiguous.    A  trust  was 
created  for  the  benefit  of  the  creditors  when  the  wind- 
in^np  proceedings  were  taken,  and  therefore  the  re- 
fpoDdents  should  hand  over  the  money  paid  to  them 
for  distribution  amongst  the  creditors.    Even  if  the 
judgment  of    the  Gtonan   comrt  was  a   judgment 
M  f«]»,  here  that  would  not  amount  to  more  than  a 
duurge   on    the    property:    In    re   Oriental  Inland 
SUatn  Co.,  Ex  parte  Scinde  Railway  Co,,  22  W.  B. 
810,  L.  B.   9  Oh.  App.   557.     The  holders  of  the 
bin  of  lading  had  no  ri^ht  of  action  until  the  ship 
arrived  at  Hamburg,  and  that  arrival  was  long  after 
the  petition  was  filed.     There  was,  therefore,  no 
antendent  lien.    Anyone  getting  a  declaration  of  a 
z%ht  or  share  in  the  ship  would  only  hold  that  share 
mtmstfor  the  creditors.    The  judgment  in  favour 
of  the  respondents  was  no  doubt  good,  but  they  only 
held  money  under  it  that  was  subject  to  a  trust.    A 
oeditor  cannot,  by  an  action  in  rem  or  other  pro- 
ceeding subaeqaent  to  a  liquidation,  put  himself  in 
the  position  of  a  pref  ential  creditor :  Hunter  v.  PoUs, 
4  T.  B.  182 ;  Sill  ▼.  W&rexoick,  1  H.  Bl.  665. 

They  also  referred  to  The  Dictator,  [1892]  P. 
an,  and  The  Heinrich  Bjom,  33  W.  B.  719,  10  P. 
44.  and  the  Companies  Act,  1862  (25  &  26  Yict.  c. 
»].  ss.  84,  85,  163. 

Sir  B.  Beid,  Q.O.^  and  English  Harrison,  for  the 
ni|»Ddeni8. — The  judgment  m  the  court  below  was 
rights  and  must  be  upheld.  The  appellants  have 
heen  defeated  in  the  German  courts,  and  now  they 
try  in  the  Knglish  courts  to  obtain  what  they  could 
not  get  in  G(ermany.  Such  a  proceeding  is  without 
pnoedent.  The  action  in  the  German  court  was  in 
rem  a^ainsA  the  ship  herself,  and  the  judgment,  there- 
fon,  IS  good  as  against  the  whole  world.  No  ship, 
hf  being  plsboed  in  liquidation,  can  escape  maritime 


Beyd,  Q.C.f  replied. 


Owr.  adv,  vuU, 


Lord  "Rtiwi^  M.B. — In  this  case  the  liquidator  of 
the  ;J*w*^flP  oompany,  which  is  being  wound  up,  has 
is  ae  name  of  the  company  sued  the  defendants  for 

had  SKod  received — ^tiiat  is  to  say,  he  has  sued 
m  that  form  of  action  which  at  common  law 

that  the  defendants  have  money  in  their  hands 
vhich  eitiier  in  law  or  equity  they  ought  to  hold  for 
^eplaintiff. 

How,  the  circumstances  which  give  rise  to  that 
qseetiosi  are  that  the  company  was  the  owner  of  a 
Aip  ^diidh  aailed  abroad  to  Bombay.  At  Bombay 
^  wag  plying  for  a  cargo,  and  the  captain  of  the 
ikm,  hj  ffwdnlent  misrepresentations,  was  induced 
to  do  that  which  here  he  would  have  no  authority  to 
do,  if  the  matter  had  been  tried  by  English  law, 
vhetfaer  he  was  induced  by  fraud  or  not — namely,  be 
s^ped  bOla  of  huling  as  if  goods  were  put  on  board 
fas  ik^  whan  there  were  none  on  board  his  ship.  If 
As  mSbdt  had  been  tried  in  Bngland  the  shipowners 


would  not  have  been  bound  by  such  a  signature  of 
the  captain  on  a  bill  of  lading.  The  captain  has  no 
authority  to  sign  a  bill  of  lading  in  England  mdess 
there  are  goods  on  board. 

The  defendants  in  this  case  became  the  holders  of 
the  bills  of  lading  for  value.  The  ship  sailed  from 
Bombay  to  Hamburg,  and  at  Hamburg  a  law-suit 
ensued.  Now  what  was  that  law-suit?  It  was 
suggested  here  that  it  was  not  an  action  in  rem,  and 
that  is  the  first  question  which  we  have  to  deter- 
mine. 

The  ship  was  seized  in  the  way  and  the  manner 
that  actions  in  rem  are  commenced.  It  was  by 
fastening  a  chain  on  board  instead  of  nailing  a  docu- 
ment to  the  mast  as  is  done  in  England  when  a  ship 
is  seized.  The  ship,  therefore,  was  seized  by  a 
Hamburg  court,  and  afterwards  proceedings  went  on 
with  reg^d  to  that  ship,  and  no  doubt  the  supposed 
owners  of  that  ship  were  cited,  but  they  had  nothing 
to  do  with  the  law-suit.  The  ship  was  seized, 
evidence  was  given,  and  the  evidence  was  that  the 
captain  of  that  ship  had  signed  the  bills  of  lading 
which  the  present  defendants  held.  It  was  upon  his 
suggestion  that  the  ship  had  been  seized.  The 
Hamburg  court  held,  aocordine  to  the  law  of  that 
country,  that  if  the  master  had  signed  bills  of  lading 
the  owners  of  that  ship  could  not  deny  in  court  but 
that  there  had  been  a  cargo  on  board,  and  the  claim 
made  as  against  the  ship  was  that  the  ship  had  not 
delivered  that  cargo,  which  they  could  not  say  was 
not  on  board,  to  the  holders  of  the  bills  of  lading  in 
Hamburg.  Upon  that  the  Hamburg  court,  still  pro- 
ceeding in  the  way  that  all  actions  in  rem,  wherever 
they  are,  are  proceeded  with,  condemned  the  ship, 
and  ordered  the  ship  to  be  sold.  Now,  every  step  of 
that  proceeding  is  unlike  an  action  in  personam,  but 
is  the  regular  course  of  an  action  in  rem.  The  pro- 
ceeds of  the  sale  was,  of  course,  paid  into  the  court, 
and  the  ship  not  being  sold  for  a  greater  amount  than 
would  satisiy  the  claim  of  the  informant  there,  the 
present  defendants,  the  court  ordered  the  money,  the 

Sroceeds  of  that  sale,  to  be  paid  to   the  present 
efendants. 

Now,  inasmuch  as  every  part  of  that  proceeding 
was  according  to  the  proceedings  in  an  action  in  rem, 
and  not  according  to  the  proceedings  in  an  action  in 
personam,  it  is  obvious  that  the  Hamburg  court 
assumed  itself  to  be  a  court  acting  in  rem.  It  is  suid 
that  for  such  a  complaint  as  non- delivery  or  short 
delivery  of  cargo  there  is  not  a  maritime  lien  accord- 
ing to  the  international  rules  of  a  maritime  lien ; 
but  the  Hamburg  court  held,  by  virtue  of  a  statute 
in  their  countnr  binding  them,  that  they  had  the 
power  to  proceed  against  this  ship  in  rem,  and  that 
they  did  so.  Their  decision  was  carried  to  two  Courts 
of  Appeal,  and  the  Courts  of  Appeal  agreed  with  the 
Haniburg  tribunal.  Then  by  the  comity  of  law  with 
regard  to  courts,  no  court  here  can  say  that  the 
Hamburg  court  had  not  jurisdiction  to  do  what  it 
did.  It  was  suggested  that  the  statute  did  not 
authorize  them  to  do  what  they  have  done,  but  no 
court  here  can  construe  the  statute ;  it  is  for  the 
Hamburg  court  to  construe  their  own  statute  as  well 
as  to  give  a  decision.  We,  therefore,  are  bound  to 
hold  uiat  that  ship  was  condemned  by  an  action  in 
rem  and  as  if  there  had  been  a  maritime  lien  attached 
to  her. 

Now,  what  is  the  result  of  an  action  in  rem  against 
a  ship  of  that  kind  ?  The  moment  the  decision  in  rem 
is  given,  it  dates  back  to  the  time  when  the  cause 
of  her  condemnation  came  into  existence.  I  think 
it  was  suggested  here  that  the  cause  of  her  condem- 
nation came  into  existence  when  the  ship  left 
Bombay.  I  do  not  accept  that.  I  think  the  cause 
of  action  for  non-delivery  of  cargo  arises  when  the 
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ship  arrives  in  the  port  of  destination,  where  she 
ought  to  deliver.  I  should  say,  therefore,  that  this 
condemnation  reverted  back  to  the  time  when  the 
ship  arrived  at  Hamburg.  Bat  when  a  ship  is  con- 
demned by  a  court  which  lias  jurisdiction  to  condemn 
her  in  remt  the  ship  is  taken  out  of  being  the 
property  of  tlie  person  to  whom  she  originally 
belonged,  and  becomes  the  ship  of  the  person,  the 
complainant,  upon  whose  information  the  decision 
in  rem  has  occurred.  It  becomes  his  ship,  but  he  has 
not  possession  of  the  ship,  the  ship  is  in  hands  of 
the  court.  He  cannot  sell  the  ship,  he  does  not 
convey  the  ship  when  she  is  sold ;  it  is  the  court  who 
orders  the  sale  and  gives  the  title  to  the  purchaser  of 
the  ship,  and  the  person  who  buys  the  ship  under  an 
Admiralty  order,  or  a  court  in  rem  sale,  does  not  pay 
the  money  to  the  original  owner  of  the  ship,  he  pays 
it  into  court,  and  the  court,  treating  the  money  as 
replacing  the  ship,  orders  the  money  to  be  paid  to 
the  informant  or  complainant  who  has  caused  the 
condemnation  of  the  ship.  The  money,  therefore,  for 
which  the  defendants  are  now  sued  was  the  pro- 
ceeds of  a  sale  by  the  court,  was  money  which  was 
paid  into  that  court  for  the  court  to  deal  with,  and 
the  court  paid  that  money  to  the  defendants,  and 
they  did  that  at  Hamburg. 

But  then  it  is  said  on  behalf  of  the  plaintiff  that 
before  the  cause  of  the  condemnation  of  the  ship 
arose— namely,  before  her  arrival  at  Hamburg,  and 
the  bills  arriving  there  signed  by  the  captain,  this 
company  was  ordered  in  England  to  be  wound  up, 
and  that  the  liquidator  who  is  now  suing  in  the  name 
of  the  company  had  become  the  liquidator,  and 
therefore  that  be  was  trustee  of  the  ship  for  the 
creditors  of  the  company  the  ship  belonged  to,  and 
it  is  said  that  the  present  defendants  were  one 
amongst  other  creditors  of  the  company,  and  that 
the  ship  which  is  the  subject-matter  of  this  condem- 
nation was  an  asset  of  the  company  which  is  being 
wound  up,  and  that  therefore  the  money  which  they 
obtained,  was  to  be  held  for  the  liquidator  as  the 
trustee  for  the  other  creditors.  Now,  if  there  had 
not  been  a  decision  in  rem  with  regard  to  this  ship, 
that  might  be  true,  but  this  ship  after  she  was  seiz«^ 
by  the  court  was  condemned,  and  that  condemnation 
reverted  back  to  the  time  when  she  arrived  at 
Hamburg,  although  that  was  after  the  liquidator's 
title  in  England  accrued. 

The  present  defendants  did  not  obtain  anything 
from  that  ship  as  creditors  of  the  company.  They 
obtained  this  money  solely  for  themselves  in  their  own 
personal  right  by  reason  of  the  facts  which  had  been 
proved,  and  by  reason  of  the  condemnation  of  the 
ship  by  the  court ;  they  did  not  receive  this  money 
as  creditors  of  the  company  at  all,  but  as  the  persons 
to  whom  it  was  given  by  the  decree  of  the  court  acting 
in  rem.  The  money  which  was  the  proceeds  of  the 
sale  never  was  in  their  possession  until  it  was  given 
to  them  by  the  decree  of  the  court  acting  in  rem. 

It  is  impossible,  therefore,  in  my  opinion,  to  say 
that  they  ever  held  that  money  as  creditors  of  the 
company ;  they  held  it  as  the  proceeds  of  the  sale  of 
a  ship  which  at  the  time  of  the  sale  belonged  to  them 
and  to  them  alone.  If  there  had  been  a  surplus 
beyond  their  claim— that  is  to  say— if  the  ship  had 
been  sold  for  more,  they  would  not  have  got  that 
surplus,  the  whole  proceeds  of  the  sale  would  not 
have  been  paid  to  them  for  them  to  hold  the  surplus 
for  anybody.  They  never  would  have  had  a  penny 
of  the  surplus.  The  court  acting  in  rem,  would  have 
given  them  so  much  of  the  proceeds  as  covered  their 
claim,  and  would  have  held  the  surplus  in  its  own 
hands,  and  then  if  anybody  claimed  that  surplus  they 
would  have  applied  to  the  court  in  rem,  and  the  court 
if  applied  to  would  have  iJBtened  to  the  application 


and  would  liave  done  what  it  thought  right.  In  all 
probability  the  court  would  have  p«id  the  sarplas 
monev  to  the  liquidator,  but  that  surplus  money  never 
would  have  been  in  the  hands  of  the  defendants,  they 
never  would  have  been  the  trustees  of  it  for  anybody, 
they  never  would  have  had  anything  but  the  amoaat 
of  their  claim  against  the  ship  given  to  them  by  the 
court  as  the  proceeds  of  a  sale  of  a  ship  which  the 
court  had  declared  to  be  theirs.  It  seems  to  me, 
therefore,  that  the  claim  of  the  present  plaintiffs 
bringing  this  suit  here  in  the  name  of  the  oooipany 
wholly  fails,  and  neither  in  law  nor  in  equity  cin  it 
be  said  that  the  defendants  hold  this  money  for  the 
plaintiffs. 
The  appeal,  therefore,  will  be  dismissed. 

Lopes,  L.J. — The  ship  Minna  Craig  was  at  Bom- 
bay, and  by  a  fraud  perpetrated  by  persons  who  have 
Hince  been  imprisoned  for  that  fraud,  the  captain 
WHS  induced  to  sign  bills  of  lading  for  a  cargo  which 
never  in  fact  was  p*it  on  board.  The  defendants 
were  indorsees  of  the  bills  of  lading  for  value  in 
respect  of  those  goods.  The  ship  saild  froui  Bombay 
to  Hamburg,  and  the  defendants  indorsed  the  bills  of 
ladiug  to  their  agents  at  Hamburg.  These  agents 
took  proceedings  to  arrest  the  ship.  Judgment  was 
given,  and  was  successively  affirmed  in  two  Courts 
of  Appeal  in  Germany,  and  by  that  judgment  the 
ship  was  ordered  to  be  sold.  The  rights  of  the 
different  parties  against  that  ship  were  ascertained, 
and  the  agents  of  the  defendantis  were  declared  to 
have  a  right  to  the  proceedings  in  priority  to  every- 
one except  the  crew,  who  sued  for  wages,  and  some 
persons  who  had  supplied  necessaries  for  the  voyage. 
They  were  held  to  have  priority  over  Laing,  we 
English  mortgagee,  who  was  added  as  one  of  the 
plam tiffs,  and  who  had  become  mortgagee  long  before 
the  ship  went  to  Bombav. 

This  action  is  brought  by  the  liquidator  of  the 
Eugiish  company  owning  this  one  snip,  T?ie  Minna 
Craig,  to  recover  back  from  the  defendant  bank 
the  sum  of  £10,944,  which  had  been  paid  to  them 
out  of  the  proceeds  of  the  sale. 

On  the  very  day  on  which  the  proceedings  against 
the  ship  were  commenced  in  Qermany — namely,  the 
11th  of  August— a  winding-up  order  was  made  in 
England,  and  the  petition  upon  which  the  winding* 
up  order  was  made  was  filed  as  far  back  as  the  20th 
of  July,  and  all  the  necessetry  advertisements  were 
duly  published  in  the  newspapers.  It  would  follow, 
therefore,  that  the  defendants  had  notioe  of  the 
proceedings  which  in  England,  in  the  circamstanoes 
stated,  would  have  debarred  them  from  asserting  any 
claim  against  The  Minna  Craig,  The  goods  in 
respect  of  which  the  bills  of  lading  were  given  never 
having  been  on  board,  the  defendants,  acoording  to 
English  law,  never  acquired  any  right  to  these  goods, 
or  any  claim  upon  them  against  the  owners  of  the 
ship.  According  to  English  law,  therefore,  the  de- 
fendants would  have  been  prevented  from  making 
any  valid  claim  against  the  ship  or  her  owners. 

In  these  circumstances,  can  the  defendants  retain 
this  sum  of  £10,944  P  The  defendants  say  that  the 
proceedings  in  Germany  were  proceeding  in  rem, 
and  that  the  distribution  and  determination  of 
priorities  whidh  followed  upon  it  were  all  parts  of  a 
judgment  in  rem,  and  consequently  are  binding  upon 
all  persons,  whether  they  were  puiiee  to  the  suit  or 
not.  The  plaintiflfe  contended,  but  only  famtly,  thai 
the  judgment  was  not  a  judgment  in  rem;  bat  even 
if  it  were,  they  said  tiie  ship  herself,  being  the 
property  of  a  company  in  liquidation,  was  ^ncted 
with  a  trust,  and  that  anybody,  whether  claiming 
imder  a  judcpnent  in  rem  or  not,  who  had  notioe  <S 
.  that  trust,  if  he  acquired  any  lien  upon  it  by  tiliaft 
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jadgmenti   mnst   take  it  subject  to   the  equity  of 

reoonpisg  everythiug  he  ffot  under  it,  to  the  proper 

penon— namely,  the  liquidator  of  the  company.    It 

maybe  observed  that  the  liquidator,  or  rather  the 

oompany  by  their  liquidator,  did  not  appear  in  the 

Gttman  proceedings  at  all.    The  mortgagee*  James 

Lsing,  did  appear,  and  was  a  party  to  taHng  the 

ease  through  all  tiie  stages   to  the  final  Courts  of 

Appeal  in  Leipzig.    But  the  plaintiff  company  did 

Dot  appear,  although  the  court  in  Germany,  so  far  as 

it  oomd,  secured  their  appearance,  and  appointed 

coniuel  to  appear  and  argue  for  them.    The  learned 

jodgeinthe  court  below  has  found  that  the  judg- 

mBDt  in  (Germany  was  a  judgment  in  rem^  and  that 

it  was  binding  on  all  the  wond.    I  agree  with  him. 

Sepeatedly  in  the  judgments  of  the  German  courts  the 

r^At  of  the  plain  tifb  is  referred  to  as  a  lien.  The  j  udg- 

ment  has  declared  that  there  was  a  lien  or  charge 

created  by  the  act  of  the  master  in  signing  for  l£e 

goods  as  he  did.    They  asserted  that  that  lien  existed, 

lod  they  have  given  effect  to  it  by  a  judgment  in  rem 

M  a  ooliclasive  judgment  binding  upon  all  the  world, 

dedaring  that    the  persons  through   whom   or  on 

wbofle  behalf  th^  plaintiffs   in    the    German    suit 

elsimed,  had  such  a  hen.     It  is  a  declaration  as  to  the 

fUm  oi  the  ship  binding  upon  everybody,  and  no 

Bndish  court  can  impeach  it.    It  is  a  judgment 

deeoziDg  an  absolute  and  antecedent  Hen  in  the 

penon  in  whose  favour  the  (German  court  has  decided, 

and  we  cannot    say  the  defendants,  on  account  of 

ioything  that  has  happened,  are  bound  to  give  up  to 

the  liquidator  of  the  company,  or  to  anyl3ody  else, 

I       ^hX  which  has  been  ^ven  to  them  by  the  courts  of 

I      Qennany   as  the  fnuts  of  that  lien.    The  appeal, 

therefore,  must  be  dismissed  with  costs. 

Cbittt,   L.J. — The  first  question   relates  to  the 

dup  and  the  distribution  of  the  proceeds  of  the  sale. 

thai  ship  at    the  time  of  her  arrest  was    in    the 

toiHorial  waters  of  the  Empire  of  Germany.    The 

eonrt^  or  courts,  which  ordered  the  arrest  and  sold 

the  ship  were  duly  constituted  courts  of  competent 

juisdiction  to  deid  with  the  ship  and  to  determme 

ils  status.     The  proceedings  were   against  the  ship 

hsrself.     It  was  admitted  by  Mr.  Boyd,  who  argued 

tins  point  of  the  case,  that  the  proceedings  were  in  rem 

M  that  the  purchaser  of  the  ship  acquired  a  good 

t     tide  to  her  as  against  aU  the  world.     An  attempt 

vas  made  by  him  to  draw  a  line  at  this  point.    The 

eontenfion  was  that  the  proceedings  subsequent  to  the 

sale,  indadhigf  the  distribution  of  the  moneys  that 

sroie  from  the  sale,  were  not  in  rem,  but  in  personam 

laerelj.    The  line  cannot  be  drawn  here.    There  is 

BO  anthoritj    for  it.    Circumstances  which  would 

hswB  giren  rise  to  such  a  question  must  have  arisen 

ovpf  and  orer  again. 

*&«  diatribation  of  the  sale  moneys  was  an  essential 
part  of  the  proceedings  against  the  ship.  The 
pound  and  object  of  the  sale  was  to  turn  the  ship 
into  money,  and  tiie  money  as  well  as  the  ship  her- 
•df  was  sabje<3t  to  the  jurisdiction  of  the  German 
eoatta.  Toa  cannot  reasonably  or  conveniently 
difide  or  arpportion  the  ship  among  the  persons 
hating  mantame  liens.  The  sale  money  becomes 
■coaaazily  the  substituted  <*  res.**  The  German  court 
miied  the  German  law.  Under  English  law  the 
mendanta,  bs  holders  of  the  bills  of  lading,  could 
Bot  hare  succeeded  agunst  the  owners  of  the  ship, 
■nch  leas  ag^ainst  the  ship  herself.  Their  daiin 
agnDst  the  o^imers  would  have  at  once  been  defeated 
ly  ihofringr*  a*  ^®  ^^^^  were,  that  the  goods  had 

bill 

the 

pot  cm  board*    By  t&e  English  law  the 


holders  of  a  bill  of  lading  have  no  lien  on  the  ship, 
but  by  the  German  law,  declared  in  these  proceea- 
ings,  the  holders  of  the  bill  of  lading  had  a  lien  in 
the  nature  of  a  maritime  lien  on  the  ship.  In  the 
scheme  of  division  the  German  courts  placed  the 
defendants,  as  such  holders,  in  the  category  of 
'*  Ship's  Creditors"  carrying  with  it  the  right  to  be 
paid  by  the  ship  or  out  of  the  proceeds  of  sale,  and 
gave  them  priority  even  over  I^ing,  the  mortgagee 
of  the  ship.  The  courts  acoordinffly  allotted  £10,944, 
part  of  uie  sale  money,  to  the  defendants  in  their 
own  individual  right  as  creditors  of  the  ship. 

The  second  question  relates  to  the  effect  of  the 
English  statute  and  the  winding  up  of  the  plaintiff 
company,  who  were  entitled  to  the  ship,  subject  to  the 
maritime  liens  and  liens  of  that  nature  and  to 
Lawg*8  mortgage.  The  winding-up  began  on  the 
20tb  of  July,  1892.  The  order  to  wind  up  was  made 
on  the  11th  of  August,  1892,  and  the  ship  arrived  at 
Hamburg  in  the  evening  of  that  day  after  the 
winding-up  order  was  made.  The  appellants  relied 
on  the  163rd  section  of  the  Act  of  1862  (25  &  26 
Yict.  c.  89)  and  the  decision  of  the  Court  of  Appeal 
in  the  Oriental  Inland  Steam  Co.  It  was  contended 
by  Mr.  Walton,  who  ar^ed  this  part  of  the  case, 
that  this  authority  apphed,  and  that  the  assets 
of  the  company  were  bound  by  a  trust  for  dis- 
tribution among  the  creditors,  and  that  accordingly 
the  defendants  were  bound  to  hand  over  the  £10,944, 
as  part  of  the  assets,  to  the  liquidator  for  distribu- 
tion among  the  creditors  of  the  company.  It  was 
argued  that  no  right  of  action  or  lien  accrued  to  the 
defendants  until  after  the  arrival  of  the  ship  at 
Hamburg,  and  she  was  ready  to  discharge.  But  this 
is  an  attempt  to  introduce  the  English  law  into  the 
judgment  of  the  German  court,  and  on  that  ground 
to  question  the  binding  effect  of  the  judgment  of  the 
German  court.  It  was  said  that  the  lien  or  right  to 
be  paid  out  of  the  proceeds  of  the  sale  of  the  ship  as 
found  by  the  G^man  courts  did  not  arise  till  after 
the  commencement  of  the  winding-up.  But  the 
German  courts,  applying  their  law,  did  not  create  the 
lien  or  right  as  on  the  11th  of  August,  1892,  but  they 
ascertained  and  declared  that  it  was  then  subsistinp^ 
and  bound  the  ship.  The  distinction  between  this 
case  and  the  Oriental  ccue  is  that  in  the  Oriental  case 
the  proceedings  were  in  personam,  and  not,  as  here,  in 
rem,  Collins,  J.,  put  this  part  of  the  case  neatly  and 
tersely  when  he  said  that  the  judgment  of  the  German 
courts  in  favour  of  the  defendants  was  an  authorita- 
tive and  final  dedaration  of  right  under  a  judgment 
in  rem. 

There  is  also  another  view  according  to  which  the 
defendants  would  be  equally  entitled  to  succeed — 
namely,  ^  they  were  secured  creditors.  The  effect  of 
the  judgment  of  the  German  courts  having  jurisdic- 
tion over  the  ship  was,  to  put  it  at  the  lowest,  to  hold 
them  to  be  secured  creaitors,  and  to  adjudge  the 
£10,944  to  them  in  that  character.  Consequently 
the  £10,944  was  not  part  of  the  assets  of  the  company 
in  the  winding  up.  The  mortgagee  Laing  is  a  co- 
plaintiff,  but  it  is  unnecessary  to  say  anything  about 
his  claim.  Counsel  did  not  attempt  to  sustain  the 
action  on  the  ground  of  any  right  in  him. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Botterell  A  Roche. 
Solicitors  for  the  respondents,  Clarke^  Bawlins,  A 
Co. 
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High  Coubt. 


In  be  Sfubbieb's  Settlement. 


High  Cottbt. 


ilgigfl  (EEourt  of  Swtitt. 


Div.  ) 


Marcb  3,  4. 


Chan.  Div. 
Stirling, 

In  re  Spttbbieb's  Settlement. 
De  Hatn  V,  Garland,  (a.) 

LuruUtc — Payment  out — Foreign  subject — Lunatic  ward 
of  foreign  court  entitled  to  fund  in  court  in  this 
country — Jurisdiction, 

An  application  was  made  on  behalf  of  a  lady  who  had 
been  found  a  lunatic  by  the  Royal  Bavarian  Court  and 
had  been  made  a  ward  of  that  court  by  her  next  friend^ 
who  was  a  judge  of  that  courts  that  a  fand  standing  to 
her  credit  in  the  Chancery  Division  might  be  paid  out  to 
the  Dfposit  Commission  of  the  Bavarian  court.  The 
lunatic  was  the  daughter  of  a  German  father  and  an 
English  mother^  and  she  herself  and  her  Clearest  living 
relatives  were  domiciled  German  subjects. 

Held,  that  there  was  jurisdiction  to  make  an  order 
for  such  ^yment  otU,  and  that  the  order  ought  to  be 
made. 

In  re  Barlow'a  WiU,  35  W.  B.  737,  36  Ch.  D.  287, 
distinguished. 

This  was  an  application  on  behalf  of  Baroness 
Yirginie  Aloyse  Ernestine  De  Linden,  of  Baldingen, 
near  Kordlingen,  in  the  kingdom  of  Bavaria,  spinster, 
a  person  of  unsound  mind  and  a  ward  of  the  Boyal 
Bavarian  Court  of  Justice,  Nordlingen,  by  Hans 
Schiitz,  Boyal  Bavarian  judge,  her  next  friend,  that  a 
sum  of  £7,399  7s.  standing  in  court  to  her  credit, 
and  representing  the  share  to  which  she  was  entitled 
under  the  marriage  settlement  of  her  parents,  might 
be  sold,  and  that  the  proceeds  after  providing  for  the 
costs  of  this  application  might  be  paid  to  Hans 
Schiitz  and  Zacharias  Hoenning  jointly  as  members 
of  the  Deposit  Commission  of  the  Boyal  Bavarian 
Court  to  the  intent  that  the  same  might  be  disposed 
of  according  to  Bavarian  law. 

In  1634  a  marriage  took  place  between  Baron 
Ernst  de  Linden,  a  Gterman,  and  Miss  Amey  Anne 
Spurrier,  an  Englishwoman,  and  upon  the  occasion  of 
the  marriage  an  English  settlement  was  executed  of 
the  lady's  fortune,  whereby  certain  funds  were 
settled  after  the  death  of  the  parents  in  trust  for  the 
children  of  the  marriage  absolutely. 

There  were  several  children  of  this  marriage,  of 
whom  the  applicant  was  one. 

The  applicant  was  bom  in  Germany  and  resided  in 
Germany,  and  she  and  all  her  brothers  and  sisters 
were  domiciled  German  subjects. 

In  1894  a  judicial  inquiry  was  held  at  Nordlingen 
as  to  the  state  of  the  applicant's  mind,  and  upon  that 
inquiry  the  chief  judge  of  the  Boyal  Bavarian  Court, 
Nordlingen,  adjudged  that  the  applicant  was  of  un- 
sound mind,  and  made  her  a  ward  of  the  court  on 
that  ground. 

In  1895  after  the  death  of  the  surviving  parent  a 
petition  was  presented  by  the  children  for  the  distri- 
bution of  the  settled  funds  which  had  been  paid  into 
court  under  the  Trustee  Belief  Act,  1847,  and  upon 
that  occasion  the  share  of  the  present  applicant  was 
carried  to  a  separate  account  by  reason  of  her  being 
a  person  of  unsound  mind  and  a  ward  of  the  Bavarian 
Court. 

It  appeared  from  an  affidavit  of  Gottfried  Bohm,  a 
Councillor  of  Law  of  Bavaria,  filed  in  support  of  the 
present  application  that,  according  to  Bavarian  law, 
the  court  of  justice  as  court  of  trusteeship  was  en- 
titled to  accept  and  receive  the  moneys  of  wards,  and 

(a.)  Reported  by  W.  Scott  Thompson,  Esq.,  Bar- 
rister^at-Law. 


that  the  receipt,  custody,  and  granting  of  recdpts 
for  such  moneys  appertained  to  the  Deposit  Commission 
of  tiie  court ;  and,  further,  that  the  Deposit  Commis- 
sion consisted  of  two  members  who  at  the  present 
time  were  Hans  Schiitz,  Boyal  Bavarian  Judge,  and 
Zacharias  Hoenning,  Boyal  Bavarian  Secretary.  It 
further  appeared  from  an  affidavit  of  a  sister  of  the 
applicant  in  whose  charge  she  was,  the  applicant  had 
no  means  whatever  beyond  the  fond  now  standing  to 
her  separate  account. 

It  was  intimated  that  the  German  court  would  not 
be  satisfied  with  a  mere  order  for  the  payment  of  the 
income  of  the  lady,  but  desired  to  have  the  corpus 
remitted  to  its  officials,  and  accordingly  Herr  Sohutz 
submitted  in  writing  a  number  of  reasons  why  the 
fund  should  be  remitted  to  that  country — viz.,  *'  (a), 
That  Baroness  Yirginie  Yon  Linden  is  a  Gterman  and 
has  nothing  to  do  with  England ;  (6)  that  Baroness 
Linden  is  under  the  guardianship  of  a  German  court, 
and  the  power  to  dispose  of  and  administer  the  pro- 
perty of  Baroness  Linden  appertains  solely  to  this 
court  of  guardianship  in  conjunction  with  the 
guardian ;  (c)  that  in  the  exercise  of  this  power  of 
administration  the  court  of  guardianship  is  entitled 
to  make,  and  has  made,  the  application  for  the 
handinff  over  of  the  property  of  tiie  ward ;  {d)  that 
the  withdrawing  of  the  Linden  capital  in  the  face  of 
this  application  would  constitute  an  nnjostafiable 
violation  of  the  rights  of  third  parties ;  {e\  that  no 
liability  can  possibly  be  cast  upon  the  English  court 
by  reason  of  the  handing  over  of  the  capital  in  view 
of  the  evidence  produced." 

This  document  was  addressed  to  the  solicitors  for 
the  applicant ;  it  was  signed  by  Herr  Schiitz,  and  it 
was  under  tj^e  seal  of  the  court. 

Stibling,  J.,  made  an  order  in  chambers  for  pay- 
ment out  of  the  income  of  the  fund  to  the  membm 
of  the  Deposit  Commission,  but  so  far  as  the  applica- 
tion related  to  the  corptis  of  the  fund  he  adjourned 
it  into  court  for  further  argument. 

Eastings,  Q,C.,  and  W.  O.  Druce,  for  the  applicant. 
— There  is  here  a  finding  by  a  foreign  court  of  com- 
petent jurisdiction  that  tiie  applicant  is  a  lunatic  and 
there  is  what  practically  amounts  to  the  vesting  of 
the  lunatic's  property  in  the  court  or  the  Deposit 
Commission  of  the  court.  The  permanent  arrangement 
for  the  charge  and  care  of  the  lunatic's  property  is 
that  it  should  come  into  the  hands  of  tiiel)eposit 
Commission,  and  the  commission  has  power  to  give 
receipts.    This  fund  ought  therefore  to  be  remitted 
to  the  Deposit  Commission :  Scott  v.  BenUey^  3  W.  B. 
280,  1  Eay  &  Jo.  261 ;    Eessing  v.  Sutherland^  4  W. 
B.  820,  25  L.  J.  Ch.  687 ;   In  re  Elias,  3  Mac.  &  G. 
234 ;  In  re  Stark,  2  Mac.  &  G.  174,  though  in  that 
case  the  court  in  tiie  exercise  of  its  discretion  ordered 
the  payment  out  of  the  dividends  only.     JN'ewton  v. 
Manning,  1  Mac.  &  G.  362,  shows  that  if  a  person 
invests  himself  abroad  with  full  right  to  receive  the 
property  of  a  person  found  lunatic  there,  he  mav,  by 
applying  to  the  jurisdiction  of  this  country,  obtaon 
the  lunatic's  property.    The  essential  point  is  that  he 
should  be  armed  with  the  authority  of  the  foreign 
jurisdiction.     In  re  Barlow's  WiU,  36  W.  B.  737,  36 
Ch.  D.  287,  is  distinguishable  because  that  was  a  case 
of  a  colonial  lunatic  patient  not  so  found  by  inqoisi* 
tion,  and  it  was  held  that  the  colonial   maqter  in 
lunacy  had  no  sufficient  authority  under  the  colonial 
law  to  require  payment  of  the  fund  out  of  oonit^    It 
did  not  turn  on  the  point  that  there  had  been  no 
formal  vesting  order,  see  per  Lindley,  Lj.  J.,  in  Jn  f« 
Brown,  44  W.  R.  17,  [1895]  2  Ch.  666.    The  applica- 
tion in  this  case  is  virtually  a  request  by  the  Bavarian 
court  itself. 

STiBLnra,  J.— In  this  case  U  very  oonsiderafale 
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of  Consols  was  standing  to  the  credit  of  a  lady  named 
the  Baroness  Yirginie  Aloyse  Ernestine  De  Linden,  a 
person  of  unsound  mind  so  found  by  the    Boyal 
Bftfsrian  Court  at  Nordlingen.    An  application  is 
ooir  made  by  her  through  her  next  friend,  bein^  a 
judge  of  that  court,  for  the  transfer  to  the  Bavarian 
oonrt  of  this  fund.    The  lady  is  a  daughter  of  an 
Sogiishwoman,  but  that  is  her  sole  connection  with 
England;  her  father  was  a  German,  her  nationality 
is  Qennan ;  her  domicile  is  (German,  and  her  present 
lendenoe  is  German — viz.,  in  Bavaria;  and,  there- 
fore, it  ia  dear  that  in  every  point  of  view  the  tribunals 
i)f  Qermany  are  the  proper  courts  to  determine  the 
legal  BtaiuB  of  this  lady.    Also,  it  is  in  evidence  that 
the  Boyal  €k>urt  of  Bavaria  at  Nordlingen,  being  the 
proper  tribunal  for  the  purpose,  has  given  a  judgment 
by  which  the  lady  is  made  a  ward  of  that  court  as 
bebg  of  unsound  mind.    There  is,  therefore,  a  find- 
ing by  the  Boyal  Court  that  this  lady  is  of  unsound 
mmd  and  she  has  become  a  ward  of  that  court,  by 
which  I  understand  that  both  her  person  and  pro- 
perty are  put  under  the  charge  of  the  court.    It 
foitner  appears  that  that  court  acts  not  merely  in  a 
jodicial  but  also  in  an  administrative  capacity,  very 
mnoh  in  the   same    way  as   our   own   court;    and 
it  farther  appears  that  that  court  has  full  power 
to  give  receipts  for  all  the  property  of  the  lunatic. 
Fvther,  I  understand  that  this  suqi  of  Consols  is  the 
aole  property  of  this  lady,  and  I  have  made  an  order 
m  chamoers  directing  payment  of  the  interest  to  the 
two  gentlemen  who  constitute  the  Deposit  Commis- 
acm,  which  ia  the  administrative  section  of  the  court. 
But  as  the  fund  is  a  large  one  I  was  desirous  that 
with  regard  to  the  capital  the  matter  should  be  fully 
argned  in  oonrt  in  order  that  I  might  satisfy  myself 
that  this  was  a  proper  order  to  make. 

The  difficulty  which  I  felt  was  occasioned  by  the 
CMS  ci  Inre  Barlovt^a  Will,  and  I  am  bound  to  say 
that  there  are  some  expressions  used  by  the  Court  of 
AfffmX  in  that  case  which  would  have  presented 
tome  difficulty  to  my  mind  had  it  not  been  for  the 
Bon  recent  case  of  In  re  Brown,  The  decision  in  the 
latter  case  is  not  in  point  because  it  was  an  appeal  to 
the  statatory  jurisdiction  of  the  court  under  the 
lunacy  Act,  1890.  But  the  importance  of  the  case  is 
that  it  oontains  a  full  discussion  by  Lindley,  L.J. ,  of 
the  psevioas  cases,  including  In  re  Barlouf^s  Will, 
He  tiiere  says :  '*  If  now  we  turn  to  previous  deci- 
MH,  we  find  that  orders  have  been  made,  transfer- 
nag  stocks*  funds,  and  securities  to  curators  of 
htaatics  resident  out  of  England — ^namely,  in  France, 
HoOand,  and  Scotland,  although  the  property  of 
Adi  lunatios  was  not  vested  in  their  curators  in  the 
9toBt  tscbnical  sense  of  that  expression,"  so  that  he 
*iwgniiwis  the  fact  that  a  transfer  may  be  made, 
although  the  property  is  not  technically  vested  in 
the  psnon  to  whom  it  will  be  transfeired.  Then, 
deahng  with  In  re  Barlow's  Will,  he  says:  [His 
ktdali^  referred  to  the  report  in  L.  B.  [1895]  2  Ch., 
at  p.  671.]  **  The  Master  in  Lunacy,  appointed  by  the 
Sspnme  Goort  of  New  South  Wales  under  the  New 
mfli  Wales  Liunacv  Act,  applied  for  a  transfer  to 
hn  of  a  sum  of  £2,249,  eighteen  new  3  per  cent. 
■MMnfi^  belonging  to  the  lunatic,  and  paid  into 
eovt  Older  the  Qmistee  Belief  Act.  The  lunatic 
tkcrs  was  not  jndicudly  declared  lunatic,  and  the 
oooxt  held  first  that  the  colonial  master  had  no 
«hsohite  ri^ht  to  have  the  whole  sum  transferred  to 
kim,  but  an  order  was  nevertheless  made  for  the 
payment  to  him  of  part  of  the  capital — vis.,  £803,  and 
of  the  fntnre  dividends.  The  lunatic  in  that  case 
was  only  a  patient  not  judicially  declared  to  be 
and  tiie  court  felt  considerable  difficulty  in 
;  any  order  at  aU  for  payment  to  the  colonial 
But  it  is  obvious  from  the  judgments  that 


if  the  lunatic  had  been  judicially  declared  lunatic,  so 
that  his  legel  status  had  been  altered,  the  court 
would  not  have  felt  any  difficulty  in  making  any 
order  which  the  court  thought  proper  for  transfer- 
ring the  annuities  to  the  colonial  master." 

Now,  what  have  we  here  P  Beally,  in  substance 
though  not  in  form,  a  request  from  the  court  of 
Bavaria  itself  asking  me  to  direct  a  transfer.  There 
is  in  evidence  a  document  signed  by  one  of  the  mem- 
bers of  the  Deposit  Commission  who  is  himself  a  judge 
of  the  Boyal  Court  of  Bavaria,  sealed  with  the  seal 
of  the  court,  authorizing  the  solicitors  in  the  matter 
to  make  the  application,  and  stating  the  grounds 
upon  which  the  money  ought  to  be  remitted  to  the 
Cferman  court.  It  further  appears  that  the  lunatic 
has  brothers  and  sisters  who  are  presumably  her 
next-of-kin  living  in  Qermany. 

Looking  at  all  the  circumstances  of  the  case,  seeing 
that  the  lady's  connection  with  England  is  of  the 
slighteRt  possible  description,  seeing  that  there  has 
been  a  legal  adjudication  by  a  court  of  competent 
jurisdiction,  by  which  the  lady's  legal  status  has  been 
declared  to  be  that  of  a  lunatic,  and  that  there  is 
attached  to  that  court  a  Deposit  Commission  which 
is  appointed  for  the  purpose  of  taking  charge  of  the 
property  of  lunatics,  and  seeing  that  this  fund  is  the 
only  property  of  the  lunatic  and  that  her  relatives 
are  resident  in  Bavaria.  I  think  that  if  I  have  juris- 
diction, as  I  undoubtedly  have,  this  is  a  case  in  which 
I  ought  to  exercise  it  and  make  an  order  that  the 
fund  should  be  dealt  with  in  the  manner  proposed  by 
the  summons. 

Solicitors,  West,  King,  Adams,  <b  Co. 


Chan.  Div. 
Bomer,  J.  . 


llCarch  6. 


In  re  Jamss  Colmer.  (a.) 

Company — Oapit^d — Reduction  of  capital  —  Different 
cl-asses  of  shareholders — Reduction  of  capital  affecting 
dass  prejudidaUy — Alteration  of  voting  rights. 

The  court  sanctioned  a  reduction  of  capital  notwith- 
standing tfiat  the  voting  powers  of  a  dass  of  shareholders 
was  thereby  affected. 

Semble,  now  thai  Hutton  v.  Scarborough  Cliff  Hotel 
Co.  (No.  2),  13  IF.  R.  1069,  2  Dr.  A  Bm.  621,  has  been 
overruled  by  Andrews  v.  Gas  Meter  Co.,  ante,  321, 
In  re  Continental  Union  Gas  Co.,  7  T.  L.  R.  476, 
is  no  longer  an  authority. 

Petition. 

This  was  a  petition  for  the  sanction  of  the  court  to 
the  reduction  of  the  capital  of  the  above  company, 
which  was  a  limited  company  carrying  on  business  at 
Bath. 

The  capital  of  the  company  was  originally  divided 
into  pre&rence  shares  of  £10  each,  entitling  the 
holders  to  a  cumulative  preferential  dividend  and  to 
priority  for  return  of  capital,  and  ordinary  shares  of 
£10  each,  the  issued  capital  consisting  of  certain 
fully  paid-up  preference  shares,  and  certain  ordinary 
shares,  on  which  £8  only  was  fully  paid  up,  leaving  a 
liability  of  £2  per  share  uncalled, 
articles  of  association  every  member  had  one  vote  for 
every  share  held  by  him. 

By  clause  33  of  the  articles  it  was  provided  that 
<<  the  company  shall  have  power  to  reduce  its  capital, 
whether  paid  up  or  uncalled,  and  whether  by  can- 

(a.)  Beported  by  J.  F.  Walet,  Esq.,  Barrister-at- 
Law. 
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celling  nnallotted  shares  or  otherwise,  and  to  consoli- 
date and  also  sabdiyide  its  shares,  or  any  of  them, 
into  shares  of  a  larger  or  smaller  denomination. 
Upon  a  reduction  of  capital  capital  shall  be  written 
off  in  inverse  order  to  &at  of  its  priority  in  repay- 
ment of  capital." 

Article  51  empowered  the  holders  of  any  class  of 
shares,  by  a  resolution  passed  by  such  majority  as 
therein  mentioned,  at  a  meeting  of  such  holders  oon- 
▼ened  as  therein  mentioned,  to  consent  on  behalf  of 
all  the  holders  of  shares  of  the  dass  to  (among  other 
things)  any  scheme  for  the  reduction  of  capital 
affecting  prejudicially  the  dass  of  shares,  and  pro- 
vided that  a  resolution  so  passed  should  be  binding 
upon  all  the  holders  of  shares  of  the  dass. 

Article  58  (so  far  as  is  material)  was  as  follows : 
«  Every  member  shall  have  one  vote  for  every  share 
hdd  by  him." 

In  1896  spedal  resolutions  of  the  company  were 
duly  passed  and  confirmed  for  reduction  of  the 
capital,  the  reduction  to  be  effected  by  reducing 
the  nominal  amount  of  the  ordinary  shares  foom 
£10  to  £8  each  and  extinguishing  the  liability 
in  respect  of  uncalled  capital  on  the  ordinary 
shares  to  the  extent  of  £2  per  share.  The  resolutions 
were  passed  with  a  view  of  subsequently  subdividing 
the  capital  into  shares  of  £1  each,  fully  paid  up,  and 
with  this  object  in  view  the  company  at  the  same 
time  passed  and  confirmed  a  special  resolution  alter- 
ing the  artides  by  giving  every  member  one  vote  for 
every  £1  of  the  issued  capital  for  the  time  being. 

Immediately  after  the  passing  of  these  resolutions 
separate  meetings  of  the  holders  of  the  preference  and 
ordinary  shares  were  hdd,  at  which  resolutions  con- 
senting^ to  the  reduction  and  proposed  alteration  of 
the  articles  were  duly  passed  by  the  requisite  majority 
of  each  of  the  classes  of  shareholders. 

I>v€U,  Q.C.,  and  WcKe,  in  support  of  the  petition. 
— By  the  proposed  reduction  the  voting  power  of  the 
ordinary  shareholders  is  diminished,  and  that,  accord- 
ing to  the  decision  of  Chitty,  J.,  in  In  re  Continental 
Union  Gas  Co,,  7  T.  L.  R.  476,  is  a  fatal  blot;  but 
that  dedsion  was  founded  on  Hutton  v.  Scarborough 
cuff  Hotel  Co.  (No.  2),  13  W.  E.  1059,  2  Dr.  &  Sm.  521, 
which  was  recently  overruled  by  the  Court  of  Appeal 
in  Andrews  v.  Gae  Meter  Co,,  ante,  p.  321 ;  and  it  was 
also  dissented  from  by  Lord  Maonaghten  in  British 
and  American  Trvsteeand  Finance  Corporation  v.  Couper, 
42  W.  E.  652,  [1894]  A,  0.  399,  at  p.  417.  In  any 
case  artide  51  removes  any  objection  there  may  be  to 
the  reduction  on  the  ground  of  the  ordinary  share- 
holders being  prejudicially  affected :  In  re  Pinkney  <k 
^ons  Sieanvship  Co.,  40  W.  B.  698,  [1892]  3  Oh.  125. 

EoMBB,  J. — In  my  opinion  the  fact  that  by  the 
resolutions  the  voting  powers  of  the  two  dasses  of 
shareholders  are  somewhat  altered  is  not  of  necessity 
fatal  to  those  resolutions. 

In  the  case  before  me  there  are  special  provisions 
in.  the  articles  enabling  a  majority  of  each  dass  to 
bind  their  dass  in  certain  matters,  which  would,  I 
think,  cover  an  alteration  in  voting  power  consequent 
on  a  reduction  of  capital ;  and  meetings  of  each  class 
of  shareholders  have  been  duly  held,  and  resolutions 
passed  so  an  to  bind  the  class. 

I  cannot  help  thinking  that  the  decision  of  Chitty, 
J. ,  in  the  case  of  In  re  Continental  Union  Gas  Co,  was 
based  on  the  principle  supposed  to  be  established  by 
Hutton  V.  Scarborough  Cliff  H/tel  Co,,  and  would  not 
have  been  given  if,  at  the  time,  the  last-mentioned 
case  had  been  overruled  (as  it  has  since  been)  by 
Andrews  v.  Gas  Meter  Co, 

1  think  that  in  a  proper  case  the  court  has  power 
to  confirm  a  reduction  of  capital,  notwithstanding  i 


the  voting  powers  may  thereby  be  affected.    I  there- 
fore sanction  the  reduction. 

Petition  allowed, 

Solidtors,   BouJth,  Stacey,   &   CatUe,  for  Adam  & 
Thring,  Bath, 


K;r!'rl  Feb.l8;M«ch6. 

In  re  Hunteb. 
Hood  v,  Attobkey-Genebal.  (a.) 

Charity— WUl^Gift  to  purchase  advowsons, 

A  testator,  who  died  in  1896,  gave  his  residuary  real 
and  personal  estate  to  trustees  on  trust  to  convert  and  pay 
the  proceeds  to  special  trustees  to  be  applied  at  their 
discretion  among  one  or  more  of  three  objects,  to  two  of 
which  certain  conditions  attached  which  were  diredei  to 
upholding  certain  religious  doctrines.  These  conditions 
did  not  in  terms  apply  to  the  first  object  which  was  for 
**  grants  for  or  towards  the  purchase  of  advowsonsor 
presentations,^* 

Held,  that  no  general  charitable  intent  could  be  dis- 
covered from  the  whole  will,  and  that,  as  the  first  of  the 
specified  objects  was  not  charitable,  the  principle  of  In  re 
Macduff.  44  W,  E.  344,  ante,  p.  154,  [1896]  2  Ch,  451, 
applied,  and  the  whole  gift  was  bad  as  a  charitable  gift 
and  void. 

Adjourned  summons. 

This  was  a  summons  for  the  determination  of 
questions  arising  under  the  will  of  Edward  Hunter, 
late  of  Blackheath  and  County  Wicklow,  Ireland. 

The  testator  died  in  July,  1896.  By  his  will  made 
in  May,  1877,  after  various  specific  bequesta  and  a 
gift  to  his  wife  if  she  should  survive  him,  which  did 
not  happen,  and  subject  in  certain  events  which  did 
not  happen  to  the  respective  life  interests  each  in 
one  moiety  of  his  residuary  estate  of  a  nster  and 
and  brother-in-law,  the  testator  gave  the  whole  of 
his  estate,  which  was  about  £90,000  in  peFsonally  and 
some  reel  estate,  as  follows : 

'*  And  I  delare  that  on  the  death  of  saoh  of  them 
my  said  sister  and  brother-in-law  the  moiety  in 
which  she  or  he  shall  have  had  a  life  interest  as  afore- 
said or  so  much  thereof  as  shall  be  legally  applicable 
for  charitable  purposes  shall  be  paid  or  transferred  by 
my  general  trustees  for  the  time  being  to  speoiai 
trustees  to  be  hdd  and  applied  by  them  upon  the 
trusts  and  in  manner  following,  that  is  to  aay — 

<:  The  speoiai  trustees  may  retain  or  invest  such  part 
of  my  residuary  estate  as  shall  come  to  or  devolve 
upon  them  in  or  upon  any  stocks,  funds,  shares, 
or  securities  which  they  may  think  proper 
and  whether  of  the  dass  herein  before  pre- 
scribed by  me  or  not,  and  they  may  apply  the  inoome 
or  any  portion  of  the  capital  in  grants  (a)  for  or 
towards  the  purchase  of  advowsons  or  presentations ; 
or  (b)  in  creating  or  contributing  to  the  erectioa, 
improvement,  or  endowment  of  churches,  chapels,  or 
schools;  or  (c)  in  paying  or  contributing  to  the  salanes 
or  income  oi  rectors,  vicars,  or  incumbents,  masten, 
or  teachers,  but  upon  the  following  conditions : 

**(l)  That  only  sudi  churches  or  chapels  shall  be 
subscribed  or  contributed  to  wherein  the  servioe  shall, 
in  the  opinion  of  the  special  trustees,  be  conducted 
upon  pure  Protestant  and  Church  of  Rngland  princi- 
ples, by  which  I  mean  the  prindples  of  me  Ghurch  of 
fhiffland  as  hdd  and  inculcated  by  those  of  her 
divines,  dergy,  and  members  who  are  distinguished 


(a.)  Reported  by  Balbgh  B.  FhiIiLFOTXS,  Esq., 
Barrister-at-Law. 
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M  BvaDgelical  and  loyal  to  the  work  and  fruits  of 
the  Beformation  and  as  holding  doctrinds  and  prin- 
ciples free  from  all  Popish  or  Bomaa  Oatholic  ten- 
imey  and  opposed  thereto. 

"  (2)  That  only  snoh  sohools  shall  be  subsoribed  or 
eontiibated  to  wherein  true  Protestant  and  Church 
of  Bngland  principles  are  distinctly  taught  and  incul- 
oiied  with  preference  to  those  established  for  child- 
ren of  the  poorer  classes. 

"  (3)  That  only  such  masters  and  teachers  receive 
gnmts  who  best  show  forth  by  their  teaching  and 
wTMnple  true  Protestant  and  Church  of  England 
prinopleaa 

'*(4^  That  no  payment  shall  be  made  directly  or  in- 
directly to  or  for  the  benefit  of  any  rector,  vicar,  or 
meumbent  unless  upon  condition  that  he  shall  if  not 
prohibited  in  law  at  the  principal  Sunday  morning 
service  in  his  church,  selecting  a  time  and  state  of 
weather  when  the  congregation  is  supposed  to  be 
Createst,  read  the  Thirty-nine  Articles  of  the  Church 
of  Rngliindt  and  which  I  recommend  he  should  make 
tiie  subject  of  his  discourse  from  time  to  time,  and 
spon  further  condition  that  he  shall  on  the  first 
taiday  of  every  month  at  the  chief  morning  service 
preach  a  sermon  on  love  from  a  text  taken  from  the 
Gospel,  Bpistles,  or  Bevelations  of  St.  John. 

"Aid  1  dedare  that  if  the  special  trustees  shall 
fiad  or  consider  that  any  rector,  vicar  or  incumbent, 
■Mster  or  teacher,  shall  preach,  teach,  publish,  incul- 
cate, enooorafle,  adopt,  or  follow  any  doctrines  or 
pnctioea  which  shall  be  contrary  to  or  at  variance 
with  tme  Protestant  and  Church  of  England  prin- 
cipks,  he  or  she  shall  be  disqualified  from  receiving 
soy  benefit  under  this  my  will ;  and  it  being  my  wish 
tbat  as  mnch  as  possible  of  my  residuary  estate  shall 
be  applicable  ani   available  for  administration  by 
ipaciaf  trustees  in  manner  aforesaid,  I  deohve  that  all 
nty  debts,  funeral,  and  testamentary  expenses,  and 
1M  dnfty  on  all  legacies  under  this  my  will  or  any 
sodica  not  payable  by  the  legatees,  shall  be  raised 
aid  pttd  ont  of  such  parts  of  my  residuary  estate  as 
an  not  legally  applicable  to  charitable  purposes  to 
the  eoEoneration  of  the  residue  thereof,  and  that  no 
part  of  my  residuary  estate  which  shall  be  so  legally 
appiicahle  ahall  be  invested  or  dealt  with  so  as  to  make 
the  same  inapplicable  or  unavailable  for  these  pur- 


The  tesUitor  further  declared  <*  that  on  the  death  of 
of  them  my  said  sister  and  brother-in-law  the 
aiOKfj  in  which  she  or  he  shall  have  had  a  life 
interest  as  aforesaid,  as  shall  not  be  legally  applicable 
to  cfaantable  purposes,  shall  be  held  by  my  general 
timimm  far  the  time  being  upon  trust  for  my  nieces 
Maricm  Bdwards,  Eliza  Evelyn  Edwards,  Bachel 
Bdwards,  «iid  Mary  Ann  Cooke,  or  such  of  them  as 
sball  aorriwe  me  in  equal  shares.'' 

Tbe  first    question  for  decision  was  whether  the 
abfeets  of   tlie  residuary  gift  vwre  of  a  chuitaUe 


The  aeoond  question  was  whether  there  was  in  the 
Stuit  of  the  fauore  of  the  charitable  gift  a  valid  gift 
ta  tile  tcsfratTTT^ti  nieces  or  an  intestacy. 

It  wss  contended  by  the  heir-at-law  and  next-of- 
Mb  tibat  there  was  a  complete  intestacy  in  respect  of 
fte  rMBdne  as  the  gift  to  the  nieces  was  a  gift  only 
if  iHiat  ooold  not  Be  left  for  charitable  purposes,  and 
ftH  ■nee  the  Mortmain  Act,  1891,  all  property  can 
Biso  giycsii 

IT.  6*.  Druce^  for  the  plaintiff,  the  surviving  trustee 
■hI  exeeotor  of  the  testator. 

Sir  JL  Web&Ur,  A.O.,  IngU  Joyce,  and  Dibdin,  for 
fte  Attorney- Cjkneral. — ^The  gift  for  grants  for  or 
IsvBctifl  the  purchase  of  advowsons,  &c.,  is  a  good 
taiifaMn  gut.     Advowsons  can  be  the  subject  of 


charitable  trusts :  In  re  St.  8tep7ien,  Coleman-street, 
36  W.  B.  837,  [1888]  39  Ch.  D.  492.  The  pur- 
pose  of  this  and  similar  trusts  is  to  ensure  greater 
care  in  the  selection  of  incumbents.  Further,  the 
conditions  in  the  will  are  applicable  to  this  gift,  and 
show  the  testator's  object  to  be  the  promotion  of 
'*  evangelical "  doctrine — ^a  good  charitable  purpose. 
Advowson  trusts,  even  if  not  **  charitable,"  are  valid 
as  exceptions  to  the  rule  against  perpetuities: 
AUomet/'Genercd  v.  Webster,  1876,  L.  R.  20  Bq.  483, 
p.  491,  24  W  B.  Dig.  48 ;  Lewis  on  Perpetuities,  p. 
694.  Even  if  this  particular  purpose  should  be  in- 
valid, the  whole  gift  will  not  fail,  as  there  is  a  clear 
general  charitable  intent  shown  by  the  will :  In  re 
Douglas,  Ohert  v.  Barrow,  1887,  36  W.  R.  740,  35 
Ch.  D.  472. 

Levett,  Q.G»,  and  O,  Lawrence,  for  the  heir  and 
next-of-kin  of  the  testator. — ^The  first  object  is  bad 
for  indefiniteness,  and  the  whole  gift  fails.  There  is 
no  general  charitable  intent  expressed  in  the  wilL 

Farwell,  Q.C.,  and  Ashworth  James,  tor  the  nieces. — 
No  general  charitable  intent.  The  gift  for  purchasing 
advowsons  and  presentions  in  order  to  present  to 
vacancies  onlv  clergymen  holding  Evangelical  views 
is  uncharitable  rather  than  charitable. 

BoMEB,  J. — Further  consideration  of  this  case  has 
not  enabled  me  to  see  my  way  to  support  this  gift. 
The  first  object  mentioned  by  the  testator  upon  which 
his  special  trustees  are  to  be  at  liberty  to  expend  the 
income  or  any  portion  of  the  capitid  of  the  trust  fund 
is  **  in  grants  for  or  towards  the  purchase  of  advow- 
sons or  presentations."  Now,  if  uiis  is  not  a  charit- 
able purpose  it  appears  to  me  the  whole  gift  fails. 
It  fails  on  the  general  principle,  shown  by  a  series  of 
authorities,  amongst  the  last  of  which  is  In  re  Mac- 
duff, ante,  p.  164,  [1896]  2  Ch.  451,  that  a  gift  by  a 
will  of  the  class  I  am  dealing  with  is  not  a  good 
charitable  gift  if  the  trustees  may  (speaking  of  sub- 
stantial matters)  apply  the  property  to  some  purpose 
which  is  not  charitable. 

Now,  in  considering  in  this  case  whether  the  above- 
mentioned  object  is  or  is  not  charitable,  I  must  look 
to  the  whole  will.  But  when  I  do  so  I  am  still 
unable  to  hold  that  the  object  is  charitable.  It  may 
be  conceded  that  the  testator  thought  the  objects  he 
indicated  in  his  will  were  all  charitable— and  some  are 
undoubtedly  dharitable—b^t  the  testator's  opinion, 
of  course,  will  not  make  the  gift  good  if  his  first 
object  specified  is  really  not  charitaUe.  And  I  can 
find  nothing  in  the  will  that  I  can  properly  lay 
hold  of  which  enables  me  to  declare  the  first  object 
to  be  charitable.  None  of  the  conditions  mentioned 
by  the  testator  apply  in  terms  to  the  first  object.  At 
most,  all  I  can  gather  from  these  conditions  and 
from  the  will  as  a  whole,  is  that  the  testator  hoped 
and  expected  that  the  person  or  persons  who  might 
purchase  the  advowsons  or  presentations  by  means 
of  grants  from  the  trust  fund  would  on  vacancies  occur- 
ring present  fit  Protestant  clergymen  of  the  class 
which  (to  use  in  an  abbreriated  form  the  language  of 
the  testator)  is  distinguished  as  Evangelical.  The 
testator  has  not  limited  bis  special  trustees  to  the  pur- 
chase of  advowsons  or  presentations  in  their  own 
names.  The  words  of  the  gift  are  *'  in  grants  for  or 
towards  the  purchase,"  ana  I  can  see  nothing  in  the 
will  to  enable  me  to  hold  that  if  a  grant  is  made  to 
some  third  person  or  persons  to  purchase  an  advow- 
son or  presentation  such  person  or  persons  is  or  are 
to  hold  it  when  purchased  upon  any  trust,  still  1<*8S 
upon  anv  charitaUe  trust.  And  even  if  the  special 
trustees  bought  in  their  own  names  I  cannot  see  upon 
what  trust  (if  any)  they  were  to  hold.  And,  further, 
assuming  that  they  were  to  hold  upon  trust  to  pre- 
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High  Ootot. 


sent  Evangelical  dergymen  as  vacancies  occur  I  cftn- 
Dot  see  that  this  is  a  charitable  trust.  Indeed,  in  one 
sense,  so  far  as  it  would  tend  to  narrow  down  the 
number  of  fit  and  proper  clergymen  of  the  Church  of 
England  from  whom  to  select  for  the  vacancies  and 
to  prevent  the  parishioners  in  which  the  livings 
were  given  ever  hiftvinff  any  clergymen  in  the  parish 
except  of  the  Evangelical  type,  whether  they  wished 
it  or  not,  it  might  be  said  to  be  4^clodly  unchari- 
table. Whoever  holds  an  advowson  or  presentation 
is  bound  on  a  vacancy  to  present  a  fit  and  proper 
clergyman  of  the  Church  of  England,  and  I  cannot 
see  what  charity  it  can  be  to  try  and  get  advowsons 
or  presentations  in  the  hands  of  particular  persons 
or  in  the  hands  of  persons  likely  only  to  select  from  a 
special  class  of  the  clergymen  of  the  Church  of  England. 
Beference  was  made  to  the  case  of  In  re  Douglas,  But 
that  case  in  no  wise  conflicts  with  the  cases  above 
referred  to,  of  which  In  re  Macduff  is  one,  and 
which,  in  my  opinion,  govern  this.  All  that  In  re 
Douglas  really  decided  I  will  state.  In  that  case  you 
could  gather  from  the  will  that  the  testator  intended 
to  give  his  property  to  charitable  societies  to  be 
selected  by  a  person  he  had  named,  and  that  he 
thoa^ht  certain  societies  he  named  were  charitable, 
and  indicated  them  as  being  within  the  power  of 
selection  by  his  nominee.  But  his  nominee  in  making 
the  selection  did  not  include  in  such  selection  any  of 
the  societies  the  objects  of  which  were  disputed  as  not 
being  charitable.  In  that  state  of  things  the  court 
held  that  the  gift  intended  for  the  benefit  of  charities 
was  not  rendered  bad  merely  because  the  societies 
named  by  the  testator  might  prove  on  investigation 
to  be  uncharitable.  In  re  Dmiglae  dearly  does  not 
apply  to  the  case  before  me.  For  these  reasons  I 
hold  the  g^t  bad  as  a  charitable  gift,  and  void. 

With  respect  to  the  second  question,  his  lordshio 
held  that  the  dedaration  in  favour  of  the  nieces  did 
not  amount  to  a  gift  over  of  the  residue,  but  was  in 
terms  limited  to  property  which  could  not  be  legally 
applied  by  the  testator  to  charity.  Ac  there  was  no 
such  property,  there  was  nothing  which  passed  to  the 
-nieces.  The  result  was  that,  witti  respect  to  tiie  whole 
property  in  question,  it  must  be  dedared  tiiat  the  tes- 
tator died  intestate. 

It  was  stated  that  the  nieces  were  among  the  next- 
of-kin. 

Solictors,  West,  King,  Adams,  <fc  Co.  ;  Hare  &  Co,  ; 
Hollams  <&  Co, 


Q.  B.  Div.  )  T       1 K 

(Wright  and  Bruce,  JJ.)  J  ^^'  ^^• 

Beg.  V,  The  Guabdians  of  Lewisham  Union,  (a.) 

Proc^icc —Mandamus— Faccina^ion  Acts^Refusal  of 
gttardians  to  enforce — Application  by  urban  sanitary 
authority — No  legal  right  to  performance  of  the  duty 
sought  to  be  enforced. 

The  District  Board  of  Works  for  L,  as  the  urban  sani- 
tary authority  applied  for  a  mandamus  to  compel  the 
guardians  of  the  poor  of  that  district  to  put  in  force  the 
provisions  of  the  Vaccination  Acts, 

HMt  that,  as  the  urban  sanitary  authority  had  no 
specific  legal  right  to  the  enforcement  of  any  statutory 
duty  by  the  guardians,  the  remedy  sought  was  inapplic- 
able and  must  be  refused,  because  it  had  always  been 
held  that  a  dear  legal  or  equitable  right  to  the  perform- 
ance of  the  duty  which  it  was  desired  should  be  enforced 
was  necessary  to  support  an  application  for  a  mandamua. 


(a.)  Beported  by  Ebskine  Beid,  Esq.,  Barrister- 
at-Law. 


Bule  nisi  for  a  mandamus. 

The  Lewisham  District  Board  of  Works  had 
obtained  a  rule,  calling  upon  the  GKiardians  of  l^e 
Lewisham  Union  to  show  cause  why  a  writ  of  mm- 
damns  should  not  issue  commanding  them  to  enforos 
the  Vaccination  Acts,  1867  and  1871,  by  instrooting 
their  vaccination  officer  to  take  proceedings  before  the 
justices,  both  in  regard  to  special  cases  and  alio  in 
general,  against  persons  contravening  the  proYisiotu 
of  those  Acts. 

Lord  Coleridge,  Q,C,  (with  him  SchuUess  Young), 
showed  cause  against  the  rule  being  made  absdate. 
Both  the  district  board  and  the  board  of  the  Lewis- 
ham Guardians  were  under  the  control  of  the 
Local  Government  Board.  To  the  latter  the  district 
board  had  already  applied  on  tiie  same  subject,  but 
their  requisition  had  not  been  complied  with.  The 
present  proceedings  are  misoonoeived.  [He  was 
stopped.] 

[Wbight,  J. — The  present  application  is  quite 
contrarv  to  my  knowledge  of  the  law  of  mandamus. 
No  doubt  the  board  of  works  have  an  obligation  to 
see  that  the  Acts  are  enforced,  but  I  doubt  if  they 
have  any  legal  interest  in  that  sense  which  woiM 
enable  them  to  proceed  by  mandamus  a^;auist  the 
guardians.  We  should  like  to  hear  counsel  in  support 
of  the  rule  on  that  point.] 

Macmorran,  Q.C.  (with  him  Poyser),  in  support  of 
the  rule. — By  the  Metropolitan  Management  Acts 
and  the  Public   Health   (London)  Act,  the  distriot 
board  of  works  were  entrusted  with  the  whole  of  the 
sanitary    administratioii  of   their   district.     In   tiie 
event  of  an  outbreak  of  small-pox,  the  responsibility 
of  dealing  with  it  would  fall  upon  them,  and  there- 
fore they  had  the  greatest  possible  interest  in  seeinfir 
that  the   guardians   performed    their     duties    and 
euarded  against  such  an  outbreak  by  properly  en- 
forcing the  Vaccination  Acts.     The  board  of  works 
therefore  had  a  substantial  interest  in  the  performance 
of  the  duty  which  was  the  subject-matter  of  the  rale. 
[Wbight,  J.— That    may   be,  but    they     have   no 
specific    legal    right.]     Reg,    v.    The    Ouardians   of 
Keighley    Union,  39  J.  P.  360.     [Wbioht,   J.— The 
guardians  in  that  case  did  not  thmk  proper  to  show 
cause,  and  thereupon  the  rule  was  made  absolute.    It 
does  not  appear  to  be  recognized  as  an  authority  by 
any  text-book.]     Ex  parte  Macmahon,  48   J.  P.  70. 
The  powers  to  enforce  the  Vaccination  Acts  which 
were  given  to  the  Local  Government  Board  against 
private    persons    were    not   applicable    against   the 
guardians,  and  the  district  board  of  works  had  no 
remedy  against  that  body  other  than  by  mandamus. 
The  court,  therefore,  had   no    discretionary  power, 
because  the  refusal  to  grant  a  mandamus  would  leave 
the  board  of  works  without  remedy,  since  they  had 
already  petitioned  the  Local  Government  Board  and 
that  authority  had  refused  to  move  in  the   matter. 

Wbioht,  J. — ^The  question  raised  by  thia  case  is 
one  of  very  great  importance,  but  tiie  point  we  have 
first  to  decide  is  whether  under  the  ciroamstaQoes 
we  have  the  power  at  all  to  grant  the  mandamus 
asked  for.  I  think  not.  Certainly  as  long  as  I  have 
had  anything  to  do  with  applications  for  writs  of 
mandamus  I  have  always  understood  it  to  be  the  Iaw 
that  the  applicant  for  the  writ  must  show  that  he  has 
a  personal  specific  legal  right  to  the  perf ormanoe  of 
the  duty  which  he  asks  the  court  to  direct  the  per- 
formance of.  That  is  a  rule  which  has  repeatedly 
been  laid  down  in  text-books.  In  Tapping  on  Man- 
damus (1848),  p.  27,  there  is  this  paaaaffe:  *'The 
prosecutor  must  be  dothed  with  a  clear  legal  and 
equitable  right  to  something  which  ia  propecly  the 
subject  of  the  writ,   as  a  legal  right  hy  Tirtue  of 
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an  Act  of  Parliament."  If  this  oonrt  were  to  take 
upon  itself  to  enforce  by  mandamua  the  peiformance 
by  pablic  bodiee  of  sU.  their  duties  without  ascer- 
;  tammg  whether  the  person  applying  for  the  rule  had 
I  a  legal  right  to  the  enforcement  of  such  duty,  we 
ihomd  he  assuming  to  ourselves  a  jurisdiction  which 
tbeae  oonrts  certainly  have  never  had  since  the  days 
of  Coke.  It  seems  to  me  also  tliat  this  application 
OQght  to  be  discharged  on  another  ground — namely, 
Uk^  under  the  Vaccination  Acts  of  1871  and  1874 
the  Local  Gbvemment  Board  has  quite  sufficient 
power  to  see  to  this  matter  and  to  make  the  local 
antlMmty  perform  their  duties  by  means  of  the 
machinery  provided  by  those  Acts. 

Bbtjcb,  J. — I  also  recognise  the  great  importance 
oiihe  question,  and  I  regret  that  on  a  technical  point 
tlda  application  must  be  refused.  But  the  practice  is 
wdl  established.  This  court  has  never  had  a  general 
power  to  compel  acts  by  mandamua  except  in  those 
eans  where  it  has  been  satisfied  that  the  person 
appljing  for  the  rule  has  a  legal  right  which  was 
aoont  to  be  infringed. 

RiUe  diaeharged. 

Solicitors    for  the    appellants,  W,    W,    Young  & 

Solicitors  for  the  respondents,  NewUm  &  Newton. 


Q.  B.  Div.  "J 

(Hawkins,  Cave,  Wills,  Wright,  |  Dec.  19. 

and  Kennedy,  JJ.)  I 

Bkabfobd,  Ck)llia88I0NEB  OF  POLIOB  (Appellant)  V. 

Dawson  and  Pabker  {Respondents),  (a.) 
Ovming— Betting — House  used  for  payment  of  hets  made 

dmDhere—Bettwg  House  Act,  1853  (16  <fc  17  Vict.  c. 

n9),«.  1,  3. 

The  use  of  a  house  by  a  person  for  the  payment  of 
kti  made  by  him  previously  and  elsewhere,  is  not  the 
•wity  of  the  house  for  the  purpose  of  betting  with  persons 
ftserling  thereto  within  the  meaning  of  section  3  of  the 
^^ng  House  Act,  1853,  as  Vie  payment  of  such  a  bet 
^  not  constitute  the  Act  of  ''betting*'  within  the 
meuting  of  thai  statute. 

This  was  a  case  stated  by  R  Fenwick,  Esq.,  one  of 
tk  metropolitaa  police  court  magistrates. 

**  1.  Oa  the  27th  and  29th  of  June  and  the  13th  and 
ISth  of  July,  1896,  the  respondents,  Harry  Dawson 
(«nior)  and  Thomas  Bishop  Parker,  appeared  before 
as  to  answer  respectively  the  charges  in  the  follow - 
a^aammonfles  under  16  &  17  Vict.  c.  119. 

'*  Harry  Dawson  (senior),  for  that  he,  on  the  8th, 
il^  12th,  13th,  14th,  Idth,  and  16th  of  May,  1896, 
«g  a  person  using  the  'Duke's  Head'  beer- 
toQse,  Pooock-Btreet,  Blackfriars-road,  did  use  the 
•MM  for  the  purposes  of  betting  with  persons 
ganiliug  thereto,  oontranr  to  section  3  of  16  &  17 
Ties,  c  119  (the  Betting  House  Act  of  1853).  And 
Komaa  Bishop  Parker,  for  that  he,  on  the  8th,  9th, 
Dik,  iSth,  14th,  15th,  and  16th  of  May,  1896,  being 
Pb  oocapier  of  the  '  Duke's  Head '  beer-house 
MbRsaid,  did  knowingly  and  wilfully  permit  the 
■Me  to  be  naed  by  Harry  Dawson  (senior)  for  the 
Impose  of  betting  with  persons  resortinp^  thereto, 
JiaLBiM  to  the  same  section  of  the  Bettmg  House 
kkafbcesaid. 

^The  loUowiDg  facts  were,  I  find,  proved  in  evi- 
iMee  before  nie : 

Ik)  Eeported  by  B.  G.  Stillwsll,  Esq.,  Barrister 
at-Law. 


'*  2.  The  defendant  Thomas  Bishop  Parker  was,  at 
the  date  of  the  offences  alleged  against  him,  the 
licensed  and  rated  occupier  of  the  *  Duke's  Head' 
beer-house,  Pocock-street,  Blackfriare-road,  and 
had  been  since  the  8th  of  November,  1893.  The  said 
Thomas  Bishop  Parker  resided  on  the  said  premises, 
and,  with  the  assistance  of  bis  wife,  carried  on  the 
business  of  the  beer-house.  Prior  to  the  8th  of 
November,  1893,  the  defendant  Harry  Dawson 
(senior)  was  the  licensee  of  the  house. 

"  3.  The  defendant,  Harry  Dawson  (senior)  carries 
on  the  business  of  a  professional  bookmaker. 

**  4.  It  was  proved  to  my  satisfaction  that  on  the 
seven  days  mentioned  in  the  summonses  the  defen- 
dant Harry  Dawson  (senior)  was  at  the  'Dukn's 
Head '  beer-house  aforesaid  between  the  hours  of  8 
and  9  p.m.  for  the  purpose  of  paying  out  to  a 
number  of  persons  who  resorted  to  and  came  into 
the  said  house  for  the  purpose,  sums  of  money 
which  they  had  won  from  Harry  Dawson  (senior)  on 
bets  made  by  such  persons  with  Harry  Dawson 
(senior)  on  the  result  of  horse-races. 

"The  defendant  Harry  Dawson,  with  the  cogniz- 
ance and  connivance  cf  the  defendant  Thomas 
Bishop  Parker  always  located  himself  in  the  private 
part  of  the  bar  at  the  comer  of  the  counter  close  to  a 
back  room  or  parlour,  which  he  was  permitted  by 
the  defendant  Parker  to  make  use  of  at  will. 

'*  The  habitual  practice  (which  I  find  to  have  existed 
on  the  days  mentioned  in  the  summons)  was  for  the 
persons  who  had  won  bets,  and  who  resorted  to  the 
house  in  considerable  numbers  for  the  purpose  of 
obtaining  payment  of  their  bets,  to  present  a  slip  of 
paper  to  the  defendant  Dawson,  which  they  usually 
placed  on  the  counter.  Dawson  would  then  look  at 
the  slip,  step  into  the  back  room  above  referred  to, 
come  out  again  with  another  slip,  and,  after  compar- 
ing the  two,  pay  over  to  the  person  who  had  origin- 
ally handed  him  the  slip  the  sum  of  money  which 
appeared  to  be  due  to  such  person.  It  was  proved  to 
my  satisfaction  that  the  defendant  Parker  had  full 
knowledge  of  the  nature  of  the  transactions  carried 
out  by  the  defendant  Dawson. 

**  5.  No  evidence  was  adduced  before  me  on  the  part 
of  the  prosecution  showing  the  receipt  by  Harry 
Dawson  (senior)  at  the  '  Duke's  Head '  beer-house  of 
any  slips  of  paper  or  money  at  the  initial  stage  of  the 
betting,  neither  was  there  any  evidence  to  show 
when  or  where  the  agreements  or  contracts  in 
pursuance  of  which  the  said  sums  of  money  men- 
tioned in  paragraph  4  and  paid  over  by  Harry 
Dawson  (senior)  as  therein  stated,  had  been  entered 
into  and  made.  But  I  was  satisfied  that  Harry 
Dawson  (senior)  carried  on  the  material  part,  as 
above  set  forth,  of  his  business  as  a  professional 
bookmaker  in  the  said  *  Duke's  Head '  beer-house, 
and  used  the  house  to  that  extent  for  the  purpose  of 
his  said  business. 

"6.  It  was  contended  before  me  for  the  prosecution 
that  the  habitual  user  of  the  house  by  a  professional 
bookmaker  for  the  purpose  of  meeting  customers  with 
whom  he  had  betting  transactions,  by  settling  up 
with  them  any  bets  with  regard  to  which  they  were 
winners,  amounted  to  a  user  of  the  bouse  contrary  to 
the  Betting  House  Act  of  1853.  It  was  submitted 
that  the  paying  out  of  bets  was  a  most  substantial  and 
essential  part  of  the  transaction  of  betting,  and  in 
support  of  this  contention  the  case  of  the  Queen  v. 
Worton,  reported  in  [1895]  1  Q.  B.  227,  64  L.  J. 
M.  C.  74,  43  W.  R.  Dig.  69.  was  referred  to. 

"  On  the  part  of  the  defendant  it  was  argued  that 
the  transactions  which  it  had  been  proved  the 
defendant  Dawson  was  a  party  to  could  in  no  wa^  be 
said  to  come  within  the  section  of  the  Act  in  question, 
and  for  the  defence  the  case,  amongst  others,  of  Davis 
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V.  Steoheruon,  38  W.  B.  492,  24  Q.  B.  D.  529,  was 
quoted. 

''  7.  I  was  of  opinion  that  the  facts  above  stated,  as 
proved  before  me,  did  not,  in  point  of  law  constitute 
the  commiMion  by  H.  Dawson  (senior)  of  an  offenoe 
HfTiiinst  the  Betting  House  Act,  1853,  and,  being  of 
this  opinion  I  dismissed  the  summons  against  him. 
With  regard  to  the  defendant  Parker,  it  was  admitted 
by  the  prosecution  that  if  the  user  by  Dawson  was  not 
illegal  the  case  against  the  licensee  of  the  house  failed 
also,  and  I  therefore  dismissed  the  summons  against 
him. 

**The  question  for  the  opinion  of  the  court  was 
whether  such  decision  was  nght." 

By  section  1  of  the  Betting  House  Act,  1853,  it  is 
provided  that  *<  No  house,  office,  room,  or  other  place 
shall  be  opened,  kept,  or  used  for  the  purpose  of  the 
owner,  occupier,  or  keeper  thereof,  or  any  person 
using  the  same  .  .  .  betting  with  persons 
resorting  thereto." 

Section  3  provides  that  "any  person  who,  being 
the  owner  or  occupier  of  an^  house,  office,  room,  or 
other  place,  or  a  person  usmg  the  same,  shall  open, 
keep,  or  use  the  same  for  the  purposes  hereinbefore 
mentioned,  or  either  of  them  ;  and  any  person  who, 
being  the  owner  or  occupier  of  any  house,  room, 
office,  or  other  place  shall  kaowingly  and  wilfully 
permit  the  same  to  be  opened,  kept,  or  used,  by  any 
other  person  for  the  purposes  aforesaid,  or  either  of 
them  .  .  .  shall,  on  summary  conviction  thereof," 
be  liable  to  a  penalty. 

DanckwertBf  for  the  appellant. — The  magistrate's 
decision  was  wrong.  It  is  not  necessary  that  the  bet 
bhould  be  actually  made  in  the  house  in  order  to 
bring  it  within  the  scope  of  section  3.  If  it  were  to 
be  held  that  that  was  necessary  the  area  of  the  Act 
would  be  very  much  narrowed  and  great  abuse  would 
arise;  betting  men  would  nse  public-houses  as 
regular  places  of  meeting,  and  the  object  of  the  Act 
would  be  defeated.  The  word  **  betting "  means 
both  the  entering  into  the  agreement  to  pay  and  the 
actual  payment  or  performance  of  the  agreement. 

Bigham,  Q,C.  {Orain  with  him),  for  the  respondent 
Dawson. — What  took  place  here  did  not  amount  to  an 
act  of  betting  within  the  meaning  of  the  Act.  What 
the  Act  aimed  at  was  the  making  of  a  bet  in  the 
house. 

L,  W,  Kershaw^  for  the  respondent  Parker. 

Hawkins,  J. — I  am  of  opinion  that  this  appeal 
must  be  dismissed.  The  Act  was  passed  to  prevent 
the  demoralization  of  improvident  persons.  The 
offence  with  which  the  respondent  Dawson  was 
charged  is  said  to  have  been  committed  under  section 
3  of  the  Betting  Act,  1853.  [The  learned  judge 
read  the  section.]  Bets  were  made  with  him  by  a 
nnmber  of  persons  who  frequented  the  "Duke's 
Head,"  and  Dawson  used  the  house  in  question,  of 
which  the  respondent  Parker  was  the  occupier,  for 
the  purpose  of  paying  bets  which  he  had  already 
made  and  which  he  had  lost.  The  question  we  have 
to  decide  is  whether  such  payment  of  bets  con- 
stitutes an  offence  within  the  meaning  of  the  Act. 
I  ur hesitatingly  come  to  the  conclusion  that  paying 
a  bet  is  not  "making"  a  bet.  To  my  mind  it  is 
impossible  to  read  sections  1  and  3  of  Uie  Act  with- 
out coming  to  that  conclusion.  The  object  of  the 
Act  was  to  prevent  betting  in  a  house.  It  is  quite 
true  that  in  every  fair  contract  of  wagering  there  is 
implied  an  honourable  obligation  that  the  loser  shall 
pay  his  losses,  but  the  maUng  of  the  bets  and  the 
payment  of  the  losses,  sometimes  many  months  after- 
wards, are  two  totally  different  things.  In  this  case 
the  bets,   having  been  made  out  of  the  house,  tiie 


mere  fact  of  paying  them  in  it,  does  not  come  withia 
the  Act. 

Caye,  J.— I  am  of  the  same  opinion.  When  t 
person  pays  a  bet  which  he  has  made  on  a  preriooi 
occasion  it  cannot  be  said  that  he  is  thereby  betting, 
any  more  than  it  could  be  said  that  a  person  who 
has  purchased  an  article  on  credit  is  buymg  it  when 
he  subsequently  pays  for  it. 

Wills,  J. — I  entirely  agree. 

Wright,  J. — I  confess  I  feel  some  doubt  in  this 
case.  The  object  of  the  Act  was  to  prevent  penons 
from  carrying  on  the  business  of  betting,  and  it  Beems 
to  me  that  the  payment  of  bets  is  a  very  important 
part  of  that  business,  for  if  bets  were  not  paid  they 
would  not  be  made.  However,  as  this  is  a  penal 
statute  and  munt  be  construed  strictly,  and  as  I  do 
not  feel  sufficient  confidence  in  my  own  opinion  to 
dissent,  I  agree  with  the  judgments  that  have  been 
given. 

EENinSDT,  J. — I  also  agree. 

Appeal  dUmisaed, 

Solicitors  for  the  appellant,  Wontner  &  Sons. 

Solicitor  for  the  respondent,  C.  Butcher. 


Q.  B.Div.  \  Deft.  15   n 

(Wills  and  Wright,  JJ.)i  ^*^  ^^'  ^'' 

The  Ribblb  Jonrr  Gommitteb  v.  Thb  Cboston 

Urban  Dibtbiot  Ooxtncil.  (a.) 
River — PolltUum  —  Consent   order — Nori'-eomplianee — 

Tidal  waUre^Furiedietion  of  county  court — Etioffd 

—Rivers  FolMion  Prevention  Act,  1876  (39  «fe  40 

Vict,  c.  76),  8$.  3,  10,  20. 

In  1893  an  order  was  made  in  a  county  court,  under 
t?M  Rivers  Pollution  Prevention  Act,  1876,  by  cotuaU 
between  the  plaintiffs  and  the  defendants^  restraining 
the  defendants  from  permitting  sewage  to  flow  into  a 
river,  and  ord&ring  the  defendants  to  construct  certain 
sewage  works.  In  1896  the  defendants,  having  wi 
complied  with  the  order,  proceedings  were  taken  for  the 
recovery  of  penalties.  The  defendants  desired  to  show 
t?Mt  the  river  in  question  was  a  tidal  river,  and  that 
therefore  there  was  no  jurisdiction  to  make  the  order. 

Held,  that,  the  order  having  been  made  by  consent  and 
being  good  on  the  face  of  it,  tf^e  defendants  were  not 
entitled  to  show  in  answer  to  the  claim  for  pencUties  that 
the  river  was  one  as  to  which  a  valid  restraining  order 
could  not  be  made.  If  a  mistake  had  been  made  pro- 
ceedings  should  be  taken  to  set  the  order  aside. 

Appeal  of  the  defendants  from  a  judement  of  the 
Preston  County  Court  in  an  action  for  penalties 
under  the  Rivers  Pollution  Prevention  Aot,  1876. 

In  1893  an  order  was  made  by  consent  under 
sections  3  and  10  of  the  Rivers  Pollution  Pteveotioii 
Act,  1876,  in  the  Preston  County  Court  in  prooeeding* 
to  which  the  present  plaintiffs  and  the  Croston  Local 
Board  (the  predecessors  of  the  present  defendants) 
were  parties. 

By  that  order  it  was  declared  that  the  defendants 
had  committed  an  offence  against  the  Act  by  per* 
mitting  sewage  to  flow  through  channels  au'ler 
their  control  into  the  River  Tarrow,  and  thence  into 
the  Rivers  Doufflas  and  Ribble ;  and  that  the  defend- 
ants had  made  default  in  not  using  the  beet  praotic- 
able  means  to  render  harmless  the  sewage  whiohtbey 
had  permitted  so  to  flow ;   and  the  defendants  wen 

(a.)  Reported  by  F.  O.  RoBnrsov,  Bsq.,  Bsrrister- 
at-Law. 
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ordered  to  abstain  from  the  oommiBsion  of  the  oflPenoes 
and  to  forthwith  construct  the  necessary  works  to 
prefentibe  further  pollution  of  the  Biver  Tarrow 
aod  the  BWer  Douglas. 

The  proceeding  under  the  order  were  stayed  pend- 
ing the  ooDstruction  of  the  sewage  works.  Owing,  it 
WIS  asid.  to  the  poverty  of  the  district,  these  works 
iidootby  July,  1896,  oeen  constructed. 

It  was  then  fdleged  by  the  defendants  that  they 
had  aaoertaiued  that  the  greater  part  of  the  Biver 
Ttnow  was  tidal,  and  &at,  therefore,  the  Bivers 
Foliation  Prevention  Act,  1876,  did  not  apply. 

Thoeupon  the  phuntiffs  brought  this  action  for 
penalties  for  non-compliance  with  the  order  of 
1893. 

At  the  trial  of  the  action  the  defendants  contended 
tbt,  in  80  far  as  the  Biver  Tarrow  was  tidal,  the 
order  had  no  application. 

Tbs  coonty  court  judge  gave  judgment  for  the 
plaintifb  for  penalties  to  the  amount  of  £114. 

The  Rivers  Pollution  Prevention  Act,  1876,  s.  3, 
provides  that  *' every  person  who  causes  to  fall  or 
flow,  or  knowingly  permits  to  fall  or  flow,  or  to  be 
canied  into  any  stream  any  solid  or  liquid  sewage 
■aiier,  shall  (subject  as  in  this  Act  mentioned)  be 
deemed  to  have  conunitted  an  offence  airainst  this 
let" 

Section  10  provides  that  offences  against  the  Act 
■sy  be  restrained  by  summary  order  of  a  county 
ttNuti  and  that  a  penalty  not  exceeding  £50  a  day 
ikaQ  be  imposed  for  non-compliance  with  an  order. 

Section  20  defines  a  "  stream/'  which  does  not  in- 
fibde  the  sea  or  tidal  waters  unless  the  Local  Govern - 
wot  Bond  so  order  after  local  inquiry. 

JKKMorran,  Q.C,  (with  him  Firth),  for  the  defen- 
dasts.— The  county  court  had  no  jurisdiction  to  make 
■icrder  as  to  the  tidal  part  of  the  river,  and.  there- 
to the  order  was  to  that  extent  not  binding  on  the 
dcfandants.  The  order  was  made  under  a  mistake 
flf  both  parties,  for  it  was  assumed  that  the 
^ole  of  tae  river  was  non-tidal.  The  order  is 
ffDod  on  the  face  of  it,  but  the  defendants  are  not 
■topped  from,  proving  that  the  order  only  applies  to 
*J»rt  of  the  river,  and  that  as  to  that  part  no 
mwe  has  been  conunitted.  A  judgment  is  not  an 
•toppel,  if  the  ooort  which  gave  the  judgment  ex- 
MiBd  its  jnxifldiction  in  doing  so. 

£  Sutton  (with  him  F.  H.  MeOor),  for  the  plaintiffs. 
^When  the  order  was  made  in  1893  the  defendants 
tBBKoted  to  a  certain  state  of  facts  without  which 
fte  order  conld  not  have  been  made.  By  so  doing 
ft*  delaudants  indoced  the  plaintiffia  to  stand  by 
fcrmg  all  this  interval  of  time,  and  to  abstain  from 
ttng  the  necf«bary  steps,  if  any  were  necessary,  to 
Mag  tiiete  waters  within  their  jurisdiction  by  ap^li- 
im  to  the  Local  Govern  men  t  Board  under  section 
i  of  tiie  Act.  Under  these  circumstances,  even  if 
bolder  is  not  in  itself  an  estoppel,  the  d^endants 
^•mr  estopped  from  alleging  that  there  was  no 
^' "  "      to  make  the  order  as  to  the  whole  of  the 


B> referred  to  In  re  South  American  and  Mexican  Co., 
kwrfe  Bank  of  England,  43  W.  R.  131,  [1895] 
XL  37. 


replied. 


Gur,  adv.  viUt. 


17. — WnJUB,  J.— The  facts  in  this  case  are  that 

ijmr  1893  the  Joint  Committee  of  the  Biver 

~  )  %  complaint  against  the  defendants,  the 

Urban  District  Council,    for  pouring 

i  matter  into  the  streams  which  were  within 

ci  the  joint  committee,  and  the 


defendants  submitted  to  a  consent  order  in  the  county 
court  made  under  the  Kivers  Pollution  Prevention 
Act,  1876,  s.  10.  By  this  order  the  court  declared 
that  the  defendants  have  committed  an  offence 
against  the  Act  by  permitting  to  fall  or  flow,  or  be 
carried  through  channels  under  their  control  into  the 
Biver  Tarrow,  and  thence  into  the  Biver  Douglas, 
and  into  the  Biver  Bibble,  sewage  matter  contrary  to 
the  provisions  of  section  3  of  the  said  Act.  The 
defendants  also  submitted  to  a  declaration  that  they 
bad  failed  in  their  duty  by  not  usinff  the  best  prac- 
ticable and  available  means  to  render  harmless  the 
sewage  matter  which  they  permitted  to  fall  or  flow, 
or  to  be  carried  as  aforesaid  into*  the  said 
Biver  Yarrow,  and  into  the  Biver  Douglas,  and  into 
the  Biver  Bibble,  contrary  to  the  provisions  of  the 
Act.  The  present  action  was  brought  in  the  county 
court  to  recover  penalties  in  respect  of  the  breach  of 
the  injunction  that  was  founded  upon  these  declara- 
tions. 

The  defendants  set  up  this  defence.  Although 
they  admitted  on  the  former  occasion  that  it  was  an 
offence  to  allow  sewage  to  flow  out  of  the  Biver 
Yarrow  into  the  Bivers  Douglas  and  Bibble,  and 
therefore  admitted  that  the  parts  of  the  Bivers 
Douglas  and  Bibble  into  which  the  sewage  flowed 
were  non-tidal  waters,  they  seek  now  to  show  that 
thev  are  tidal  waters,  and  that,  therefore,  any  order 
made  with  respect  to  them  was  beyond  the  juris- 
diction of  the  county  court.  I  am  of  the  opinion 
that  no  such  contention  as  that  can  be  set  up 
in  answer  to  an  action  for  penalties  for  not  obey- 
ing the  order  to  which  they  submitted..  The  order 
is  perfectly  good  on  the  face  of  it,  and  could 
only  be  shown  to  be  beyond  the  jurisdiction  of  the 
county  court  upon  proof  of  that  which  no  doubt 
would  be  controverted  matter,  and  which  must  have 
been  controverted  matter,  but  which  at  the  time  this 
order  was  submitted  to  was  given  up  by  the  defen- 
dants and  admitted  by  them  to  be  incapable  of 
settlement  in  their  favour.  It  seems  to  me  that  it 
would  never  do  to  allow  an  order,  which  is  at  present 
a  valid  order  of  the  court,  to  be  disregarded,  or  to 
allow  the  defendants  now  to  set  up  circumstances, 
which  they  might  have  urged  at  the  time,  as  reasons 
why  the  order  should  not  have  been  made,  in  answer 
to  a  complaint  that  they  have  disobeyed  the  order  to 
which  they  so  consented.  I  think  it  would  be  con- 
trary to  iJl  principle  and  to  all  practice  to  allow 
that.  This  order  of  1893  at  the  present  time,  and 
under  the  present  circumstances — under  the  droum- 
stances  on  which  reliance  is  sought  to  be  placed — 
either  is  or  is  not  capable  of  btong  set  right.  If  it 
cannot  be  set  right  then  it  must  remain.  But  on 
the  face  of  it  there  is  no  reason  why  it  should  not  be 
acted  upon.  If  it  can  be  set  right,  an  action  for  the 
purpose  of  setting  it  right  on  the  ground  on  which 
such  a  claim  can  be  mi^e,  is  the  proper  remedv.  The 
proper  remedy  is  certainly  not  to  refuse  to  obey  the 
order  which  upon  due  consideration  the  parties  sub- 
mitted to  at  the  time  it  was  made.  I  am  therefore 
of  opinion  that  this  appeal  must  fail. 

Wbight,  J. — I  am  of  the  same  opinion.  The 
originid  order  might  have  been  appealed  from  on  the 
the  merits,  but  it  was  not.  It  can  now  be  appealed 
from,  if  at  all,  only  by  leave  being  obtained  to  with- 
draw tihe  consent  to  the  original  order  on  the  ground 
of  mistake. 

Then  as  to  the  rest  of  the  case  I  do  not  think  any 
merits  are  shown  here.  I  think  there  ought  at  least 
to  have  been  an  affidavit  showing  what  evidence 
could  have  been  given  if  the  county  court  would 
have  listened  to  it.  We  have  had  no  indication  of 
any  such  evidence.    Eaving  v^gatd  to  the  oondnot  of 
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the  urban  distriot  counoil,  I  do  not  think  we  oaght  to 
interfere. 

Appeal  dismisaed, 

Solioitors  for  the  plaintiffs,   Ridsdale  it  SonSt   for 
W.  H:  WiUon,  Preston. 

Solicitors  for  the  defendants,  Rowdiffes,  Rawk,  d: 
Co.f  for  W.  &  R,  Ashcro/t,  Preston. 


Dec.  4,  5. 


Q.  B.  Div.       ) 

(Pollock,  B.,  and  } 

Wills,  J.)        ) 

The  LosfDON  and  Nobth- Western  Railway  Co. 
(Appellants)  v.  The  Llandudno  Impbotembnt 
Commissioners  {Respondents),  (a.) 

Railway — Rating — Station  buildings — Roof,  platforms^ 
and  adjuncts  of  station — Rating  of  **  lanti  used  as  a 
railuHzy  " — Llandudno  Improvement  Act^  1854  (17  dr 
18  Vict,  c.  ctt.).  ss.  67,  68,  79. 

Under  an  Improvement  Act  commissioners  were  em' 
powered  to  make  annually  a  general  improvement  rate^ 
and  a  section  of  the  Act  provided  that  the  owners  aiid 
occupiers  of  houses^  buildings,  and  all  other  property 
should  be  rated  at  the  full  net  annual  value,  with  an 
exception  in  favour  of  (inter  alia)  '*  land  used  as  a  rail' 
way  constructed  under  the  powers  of  an  Act  of  Parlia^ 
ment  for  public  conveyance"  which  was  to  be  rated  at 
one-fourth  only  of  the  net  annual  value.  A  railway 
having  been  constructed  under  an  Act  of  Parlimient  for 
public  conveyance, 

Held,  that,  in  the  rating  of  the  station  buildings — the 
roof  covering  the  railway,  platforms,  and  sidings,  and 
the  platforms  themselves  came  within  the  exemption 
**  land  used  as  a  railway,"  and  were  to  be  rated  at  one^ 
fourth  only  of  the  full  net  an7iual  value  ;  but  that  the 
roof  covering  the  cab-drive  and  buildings,  the  cab-drive, 
horse  and  cattle  landings,  and  pens  a7id  crane  in  goods 
yard  did  not  come  within  the  exemption,  and  were  to  be 
rated  at  the  full  annuoU  value. 

Appeal  against  a  general  improvement  rate  made 
by  the  respondents. 

By  consent  and  by  order  of  a  judge,  the  facts  were 
stikted  in  the  form  of  a  special  case  lor  the  opinion  of 
the  court. 

The  appellants  were  the  owners  and  occupiers  of  a 
branch  railway  from  Llandudno  Junction  to  Llan- 
dudno, with  its  appurtenances  and  a  terminal  station 
at  Llandudno,  which  were  constructed  partly  on  land 
acquired  under  the  powers  of  an  Act  of  Parliament 
(the  St.  George's  Harbour  Act,  1853,  16  &  17  Vict  c 
ccxiii.),  and  partly  on  land  acquired  under  subse- 
quent Acts  relating  to  the  London  and  North- 
western Railway  Co. ;  and  this  railway  was  con- 
structed, and  was  being  used  for  pubuc  convey- 
ance. 

For  the  purposes  of  the  present  argument,  but  for 
no  other  purpose,  it  was  agreed  that  items  1  to  9 
hereinafter  mentioned  were  to  be  taken  as  being  on 
land  formerly  used  and  occupied  by  the  St.  George's 
Harbour  Co.  and  used  for  the  purposes  of  their 
undertaking.  Those  numbered  10,  11,  and  part  of 
No.  12,  were  not  so  owned  or  occupied,  but  had 
been  constructed  on  land  acquired  for  puUio  con- 
veyance under  the  Railway  Acts  above  referred  to. 
No.  14  consisted  of  land  (with  sidings  placed  there- 
on) coming  as  to  one-half  under  the  former,  and  as 
to  the  other  half  under  the  latter,  of  the  above 
descriptions. 

(a.)  Reported  by  Sir  Shxbston  Bazxb,  B«rt„ 
-ftt-Law. 


The  respondents  were  commissioners  inoorporiited 
by  the  Llandudno  Improvement  Act,  1854  (17  &  18 
Vict.  c.  cii.),  and  the  said  railway  and  Llanduduo 
station  were  within  the  limits  of  this  Act. 

By  section  67  of  the  Llandudno  Improvement  Act, 
1854,  the  respondents  were  empowered  to  make 
annually  a  rate  or  assessment  to  be  called  "the 
general  improvement  rate"  upon  all  lands,  eatates, 
and  proper^  of  every  sort,  kind,  or  description,  for 
the  time  being  liable  to  be  rated  to  the  relief  of  the 
poor  within  the  limits  of  the  Act,  according  to 
the  annual  value  of  the  same;  and  by  seotioiu 
68  and  79  of  the  Act  it  was  enacted  as  follows : 

Section  68.— **  That  the  owners  and  oooupienoi 
houses,  buildings,  courtyards,  and  gardens,  and  all 
other  propeKy  shall  be  rated  at  the  full  net  annual 
value  of  the  same,  provided  always  that  the  occupier 
of  any  land  used  as  arable,  meadow,  or  pastoie 
ground  only,  or  as  woodlands,  market  gardens,  tr 
nursery  grounds,  and  the  occupier  of  any  land 
covered  with  water  or  used  only  as  a  canal  or  towing 
path  for  the  same,  or  as  a  railway  constructed  under 
the  powers  of  any  Act  of  Parliiwient  for  public  con- 
veyance, shall  so  far  as  respects  the  said  general 
improvement  rate  be  assessed  in  respect  of  the  aame 
in  the  proportion  of  one-fourth  part  only  of  such  net 
aunuaf  value  thereof." 

Section79.—**  And  whereas  the  said  St  (Horge*8 
Harbour  Co.  are  or  are  about  to  become  the  owness 
and  occupiers  of  land  within  the  limits  of  this  Act  to 
be  used  for  the  purposes  of  their  undertakinff :  Be 
it  enacted  that  nothing  in  this  Act  contained  shall 
prejudice,  lessen,  or  defeat  the  rights  or  interests  of  the 
said  St.  George's  Harbour  Co.  otherwise  than  by  this 
Act  expressly  provided,  and  that  the  saidoompanyshaU 
in  respect  of  tiie  railway  works  and  property  ol  the 
said  company  within  the  limits  aforesaia  be  rated  as 
follows :  The  line  of  railway  (when  constraoted)  for 
rating  puiposes  shall  be  considered  as  agricnltiiral 
and  shcJl  be  valued  and  rated  in  the  same  mannsr 
and  proportion  as  the  land  abutting  on  each  side  of 
the  Ime  within  thd  limits  of  the  Act,  and  the  station 
buildings  and  other  hereditaments  shall  be  rated  in  the 
same  manner  as  other  houses,  buildings,  and  heredita- 
ments within  the  limits  of  this  Act  are  to  be  rated 
for  the  purposes  of  the  Act." 

Under  the  St.  George's  Harbour  Act,  1853,  the  Bt 
(George's  Harbour  Co.  were  empowered  to  oonstniet 
a  harbour  and  certain  jetties,  landing  places,  build- 
ings, and  other  works,  and  a  line  of  railway. 

At  the  time  when  the  Llandudno  Improvement  Act 
was  passed  the  railway  in  question  had  bees! 
authorized  by  the  St.  Gorge's  Harbour  Act  of  th«| 
previous  year,  but  had  not  been  actually  oonstraoted. ' 

In  July,  1894,  the  respondents  made  a  general  im- 
provement rate,  in  whiob  the  property  ocoapied  hf 
the  appellants  was  rated  as  set  out  in  the  rate-bool^ 
the  proper^  the  rating  of  which  was  now  in  dispati 
was   described  as   "Land  occupied  by    I«Iandndii 
station  buildings,  sidings,  and  appurteinancea*"  an 
this  comprised  (a)  the  station  buildings  described  i 
the  first  schedule  to  the  case,  as  to  which  there  wi 
no  dispute  and  the  full  net  annual  valae  of  wfak 
was  £240 ;  {b)  the  roof,  platform,  8id£n«»  and  otb 
matters  and  tnings  described  in  the  2nd  echednle  1 
this  case  and  numbered  1  to  14,  the  improyed  or  hi 
net  annual  value  of  which  was  £1,060. 

The  appellants'  property  compritod  in  the  fonztN 
items  set  out  in  the  2nd  s<uiedule  was  as  follows :  ( 
that  part  of  the  station  roof  which  oovered  a  porti4 
of  the  length  of  the  line  of  railway ;  (2)  that  part 
the  station  roof  which  covered  a  portion  of  ti 
station  platforms ;  (3)  that  part  of  the  station  n 
which  covered  a  portion  of  the  length,  of  the  €• 
drive;  (4)  that  part  of  tbe  vUtaoa  roof  wl^iQh  qorm 
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aportkm  of  the  sidiiigs ;  (5)  that  part  of  the  Btation 
roof  which  cohered  portion  of  the  station  buildings  ; 
(6)  portion  of  the  station  platforms  under  roof;  (7) 
portions  of  the  stution  platforms  which  are  not 
ooTved  by  the  station  roof ;  (8)  cab-drive  under  the 
roof;  (91  portion  of  cab-drive  and  horse-landing: 
imoo?ereabv  station  roof;  (10)  cattle- landing  and 
peof  beyond  the  limits  of  roof  and  uncovered  by 
roof;  (11)  crane  in  fi^oods  yard;  (12)  signal-boxes 
and  appurtenances  ;  (13) engine  turntable;  (14)  sidings 
and  laud. 

The  psrties  agreed  that  the  net  annual  values  of  the 
property  described  in  the  above  schedule,  were,  first, 
ai  a^altnial  land  (total  £66) ;  and  secondly,  in  its 
pnnot  condition — that  is,  its  full  net  annual  value 
(total  £1,060). 

The  appellants  contended  that  upon  the  t^ue  oon- 
■tmetion  of  the  Improvement  Act,  and  io  accordance 
vith  the  principle  laid  down  in  The  South  Wales 
Mway  Co.  v.  The  Swansea  Local  Board,  4  E.  &  B. 
199, 24  L.  J.  M.  G.  30,  and  other  cases,  the  appel- 
laots'  property  above  described  ought,  for  the  pur- 
poaea  of  the  improvement  rate,  to  have  been  valued 
aa  agricultural  land,  and  rated  in  the  proportion  of 
aoe-/oartb  of  such  value,  as  beine  within  section  79, 
aa  the  '*  line  of  railway  "  ;  or  alternatively  at  one- 
borth  of  the  improved  or  full  net  annual  value,  as 
^g  "land  used  for  a  railway  "  within  section  68, 
ind  that  the  said  improvement  rate  ought  to  be 
ndooed  accordingly. 

The  respondents  contended  that  the  appellants 
osght  to  be  assessed  and  rated  to  the  improvement 
nte  io  respect  of  items  1  to  11  at  the  full  net 
vmoal  value ;  but  the  respondents  admitted,  and 
«nr  admit,  that  as  to  the  items  12,  13,  and  14, 
^  appellants  ought  only  to  be  assessed  at  one- 
faorth  of  the  full  net  annual  value. 

The  questions  for  the  opinion  of  the  court  were 
whether  the  appellants  are  liable  to  be  assessed  and 
'*lBd  in  respect  of  the  above  properties  in  the  pro- 
portioo  of  one-fourth  of  the  agpicultural  value,  or  in 
the  proportion  of  one-fourth  of  the  full  net  annual 
^■hie,  or  in  respect  of  items  1  to  11  at  the  full  net 
ttBoal  value,  and  in  respect  of  items  12  to  14  at  one- 
^Moth  of  the  full  net  annual  value. 

If  the  court  should  be  of  opinion  that  all  the 
portions  of  the  appellants'  property  ought  to  be 
yeul  at  the  fuU  net  anniud  value,  the  appeal  to 
^vter  sessions  was  to  be  dismissed;  if  the  court 
mid  he  of  opinion  that  any  of  the  items  oughb  to  be 
*>K>Med  at  one-fourth  of  the  agricultural  value,  or  at 
iM^foortfa  of  the  full  net  annual  value,  the  rate  was 
^  be  reduced  aooordingly,  and  the  appeal  to  quarter 
to  be  allowed. 


^iUiam  Graham,  for  the  appellants. 

Manhail,  ©.C,  and  E.  H,  Lloyd,  for  the  respon- 

^h  sopport  of  the  above  contentions  the  fol- 
■■ing  cases  were  referred  to :  The  SoiUh  WcUes 
■flwoy  Co.  ▼.  The  Sioansea  Local  Board,  4  E.  &  B. 
m,  24  L.  J.  M.  C.  30  ;  Doe  d.  Payne  v.  The  Bristol 
■tf  Exeter  Bailtoay   Co.,   6  M.  &   W.  320;    Dtte  d. 

Bod  ▼.  NoHh  SPiffordshire  Railway  Co.,  16  Q. 
Midland   Railway  Co.  v.  Tlie  Council  of  the 
of  Birmingham,  13  L.  T.  N.  8.  404;  North- 
Mn-n  Railway  Cu.  v.  The  Scarborough  Local  Board, 
PW.  B.  574,  33  J.  P.  244;  Purser  v.  The   WoHhing 
~   'Boards   3d  W.   fi.   619;   Reg.  v.    The  Eastern 
aa  Railway    Co.,  4   B.    &   S.  58 ;  London  and 
Western  Jiailway  Co.  v.  The  Wigan  Union,  2 
r.  k  Mac  240  ;  Adamsm  v.  The  Edinburgh  and 
Radway  Co.,  2  Macq.  331. 

Vbux)CX,  B. — This  case  is  stated  for  our  opinion 


in  respect  of  certain  particular  portions  of  the  rail- 
way property  which  are  designated  in  schedule  2  of 
the  case,  being  numbered  from  1  to  14.  With  regard 
to  12,  13,  and  14  the  question  whether  those  are  to  be 
assessed  at  one-fourth  of  the  full  net  value  or  at 
the  full  net  value  in  concluded  by  an  admission  by 
the  respondents  that  the  appellants  ought  only  to  be 
assessed  at  one-fourth  of  the  full  net  annual  value, 
and  therefore  with  regard  to  12,  13,  and  14  no 
question  arises  upon  this  part  of  the  case. 

The  substantial  question  argued  before  us  b  one  of 
considerable  importance,  and  but  for  the  decisions 
which  have  already  passed  upon  the  subject  I  should 
have  taken  time  to  consider  what  would  be  the  true 
and  sound  rule  of  dealing  with  the  different  Acts  of 
Parliament  that  provide  for  the  rating  of  railways 
and  adjuncts  to  railways,  as  in  the  present  case. 
But  it  seems  to  me  for  the  purposes  of  this  case  and 
of  this  court  that  the  matter  is  already  established 
by  decision.  The  question  arises  under  section  68  of 
the  Llandudno  Improvement  Act.  That  section,  by 
the  specific  mention  of  houses  and  buildings,  would 
include  all  houses  and  buildings  that  are  part  of  a 
railway  station,  because  there  is  there  a  distinct 
denomination  of  the  particular  property  which  is 
rated,  and  that  must  be  taken  to  govern — although  in 
a  minor  sense  those  buildings  may  be  sadd  to  be  a 
part  of  the  station.  Therefore,  so  far  as  those 
buildings  are  concerned,  no  question  can  arise.  But 
then  comes  the  proviso  in  the  section:  **  Provided 
always  that  the  occupation  of  any  land  ...  as 
a  railway  constructed  under  the  powers  of  any  Act 
of  Parliament  for  public  conveyance  shall,  so  far  as 
respects  the  said  general  improvement  rate,  be 
assessed  in  respect  of  the  same  in  the  proportion  of 
one- fourth  part  only  of  such  net  annual  value  there- 
of." Then  comes  the  question  whether  the  different 
specified  lands,  and  things  built  upon  the  land, 
numbered  1  to  11,  are  within  the  provision  as  part 
of  a  railway  constructed  under  the  powers  of  the 
Act  of  Parliament.  I  think  the  first  decision  in  point 
of  date  upon  this  subject  is  in  the  year  1854  in  the 
case  of  The  South  Wales  Railway  Co.  v.  The  Swansea 
Local  Board.  In  that  case  the  court  seems  to  have 
come  to  a  conclusion  which  to  my  mind  is  perfectly 
clear  when  you  are  dealing  with  a  road  station,  as  it 
is  commonly  called — that  is  to  say,  where  a  railway  is 
made  upon  an  embankment  or  made  in  a  cutting,  so 
that  there  is  at  the  side  the  embankment  in  the  one 
case,  and  the  bank  of  the  cutting  in  the  other, 
and  upon  that  a  station  is  built.  Whatever 
be  the  Icugth  of  the  platform,  that  station, 
is  obviously  not  only  built  for  the  purposes  of  the 
railway,  and  is  of  such  a  nature  that  without  it  the 
railway  could  not  be  properly  used,  but  it  is  actually 
built  upon  land  occupied  by  the  railway  and  without 
which  the  rails  themselves  could  not  be  properly 
maintained.  The  court  there,  dearly  to  my  mind, 
could  only  come  to  the  conclusion  that  because  the 
company  added  to  that  embankment,  or  to  that  bank 
of  a  cutting  some  further  accommodation  in  the 
nature  of  a  station  and  platform,  you  could  not  rate 
that  which  was  built  upon  land  which  already  was 
freed  from  rating  as  bemg  a  necessary  part  of  the 
railway.  But  that  case  was  not  in  respect  of  a  ter- 
minus, and  it  is  quite  clear  that  the  same  ground  of 
decision  would  hold  in  the  case  of  a  terminus  with 
regard  to  the  actual  lines  of  railway  and  the  plat- 
forms on  either  side  of  those  lines  of  railway  that 
were  built  upon  land  of  the  same  character  as  that 
which  I  have  just  designated.  But  if  the  decision 
stopped  there,  there  would  be  a  manifest  incon- 
venience, because  the  question  whether  the  platforms 
of  a  terminus  station  should  be  rated  or  not  would 
depend  upon  whether  tiie  lines  came  into  the  par* 
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ticular  station  upon  an  embankment  or  in  a  outtinff, 
or  upon  a  dead  level.    If  they  came  in  upon  a  level, 
a  great  part  at  any  rate  of  the  g^ouods  of  argument 
upon  whioh  the  jadgment  of  the  court  in  that  case 
rested  would  not  apply.    I  cannot  but  think  that, 
supposing  that  had  been  the  case  of  a  dead  level, 
still  the  court  would  have  come  to  the  same  conclu- 
sion, though  not  exactly  upon  the  same  grounds. 
But  it  is  unnecessary  to  decide  that,  because  it  is 
quite  clear  that  by  a  decision  which  was  given  in  the 
next  year  by  the  House  of  Lords  in  Adamaon  v. 
The    Edinburgh    and    Glasgow    Railway    Oo,,     any 
court  dealing  with  the  construction  ot  an  Act  of 
Parliament  for  rating  purposes  in  which  the  words 
**  a  railway "   were  usra,  would  be  entitled  to  go 
beyond  the  mere  physical  rails  and  the  lands  that 
those  rails  immediately  rest  upon.    I  think  it  is  quite 
clear  that  this  court  should  obey  the  forcible  reason- 
ing which  is  indicated  by  the  two  learned  lords  (Lords 
Cranworth  and  Broagham)  in  that  decision.     Beyond 
that  I  do  not  desire  to  give  undue  weight  to  that 
case,  because  there  are  many  reasons  why,  when  you 
come  to  apply  it  to  the  purpose  of  this  case,  you  find 
that  it  is  not  a  case  in  vari  materid.    Therefore  I 
only  cite  it  for  the  general  ground  of  decision  to  be 
found  in  it.     But  there  is  another  decision,  which  is 
one  I  think  we  are  bound  loyally  to  obey,  and  one 
which  is  based,  to  my  mind,  on  somewhat  broader, 
and  I  cannot  help  thinking  sounder,  reasons,  perhaps, 
than  the  case  of   The  South  Wales  Railway   Co,  v» 
The  Swansea  Local  Board  ;  I  refer  to  the  case  of  The 
North-Eastern  Railway  Co,  v.  The  Scarborough  Load 
Board,  whioh  arose  upon  a  question  as  to  how  far 
this  rule  was  applicable  to  the  area  occupied  by  the 
Scarborough  railway  station.    There  three  learned 
judges  (Lush,  Hayes,  and  Hannen,  JJ.),  having  the 
Swansea  case  before  them,   went  further,  and  they 
decided  the  general  doctrine  that  the  word  '*  rail  way  " 
was  not  conmied  to  the  rails  themselves  and  the  land 
beneath  them,  but  was  to  be  applied  in  a  case  where 
there  were  platforms  which  it  was  not  shown  were 
built  absolutely  upon  land  which  was  necessary  for 
the  support  of  the   railway.      They  used  broader 
words,  words  which,  to  my  mind,  are  of  more  general 
purpose  and  use  in  construing  Acts  of  this  kind  than 
any  lang^uage  that  is  to  be  found  in  the  judgments 
in  the  Stoansea  case ;  for  they  sav  that  so  much  of  the 
strip  of  land  as  is  necessary  to  tae  use  of  the  railway 
should  be  included  as  a  part  of  the  railway.    That, 
of  course,  must  be  construed  strictly.    Tou  must  not 
go  from  step  to  step  and  say  it  is  necessary  to  have  a 
booking- office,  and  such-like  things,  for  many  reasons. 
I  think  the  first  reason  I  gave  is  the  right  one,  that 
directly  a  thing  becomes  a  building  it  comes  under 
another  distinct  category,  and  is  therefore  disposed 
of  and  dealt  with  in  another  way.     It  does,  to  my 
mind,  apply  to  land  which  is  not  only  parallel  with 
and  ends  with  the  rails  themselves,  but  it  applies  to 
land  which  is  beyond  the  buffers,  between  the  buffers 
and  the  street  or  public  place  with  which  the  railway 
station  communicates.    That  must  all  be  subject  to 
this  qualification,  that  there  must  alwavs  be,  in  all 
cases,  this  question  of  degree — ^namely,  now  much  is 
necessary  for  the  use  of  the  railway,  and  how  much  is 
necessary  merely  for  the  convenience  of  passengers 
and  for  other  purposes.  If  a  railway  company  sought 
to  take  any  more  land  than  was  directly  necessary 
for  the  convenience  and  use  of  the  lines,  then,  as  a 
matter  of  fact,  that  portion  which  was  not  necessary 
ought  to  be  excluded  from  the  exemption  by  any 
court  or  arbitrator  before  whom  the  case  came.    The 
result  is  this ;   1st,  the  roof  covering  railway ;  2nd, 
the  roof  covering  platform ;   4th,  the  roof  covering 
the  sidings ;  6th,  the  platform  under  the  roof ;  and 
7th,  the  platforms  uncovered ;  all  these  are  moluded 


in  the  principle  which  I  have  mentioned,  and  which  1 
consider  to  be  decided  by  these  cases.    But  as  to  the 
3rd,  the  roof  covering  the  cab-drive,  and  the  5th, 
the  roof  covering  the  buildings,  a  fortiori^  and  the 
8th,  the  cab-drive  under  roof,  and  9th,  the  cab-drive 
and  horse  landing  uncovered,   and  10th,  the  oattle 
landing  and  pens,  Uth,   the  crane  in  goods  yard, 
these  are  all  oases  to  which,  it  seems  to  me,  those 
decisions  and  the  principle  of  them  do  not  apply, 
and  therefore  they  are  properly  rated  upon  a  fall 
value     With  regard  to  the  other  part  of  the  caae— 
namely,  the  application  of  the  section  (section  79]  of 
the  Act  whereby  the  London   and    North- Westem 
Railway  Co.  acquired  the  property  and  the  works  of 
the  St.  G«org€?s  Harbour  Co.,  I  have  very  little  to 
say,  because  it  is  clear  to  my  mind  that  wherever  the 
railway  company  acquired  a  portion  of  the  line  of 
railway  under  that  Act  they  would  have  the  saaie 
benefit  as  the  St.  Gborges*s  Harbour  Co. ;  but  wher- 
ever the  railway  company  created  new  works  upon 
land  which  they  had  acquired  since  the  passing  of 
that  Act  thev  would  not  have  that  benefit.    That 
becomes  mudh  less  important  seeing  what  our  jadg- 
ment is  with  regard  to  the  other  part  of  the  case. 

Wills,  J. — I  am  of  the  same  opinion.  I  will  deal 
with  the  two  questions  in  the  inverse  order,  beoaose 
I  think  a  person  who  had  to  rate  here  would  begin 
by  considering  what  land  is  to  be  treated  as  agriool- 
tural  land,  and  what  is  to  be  rated  on  anotiheir 
principle,  and  would  then  apply  section  68  relating 
to  the  assessment  of  certain  lands  and  certain  proper^ 
at  one-fourth  of  the  net  annual  value.  It  seems  to 
me  with  regard  to  the  application  of  section  79,  that 
the  subject  is  really  free  from  doubt. 

It  is  quite  clear  that  that  section  means  to  refer  to 
the  fact  that  the  St  George's  Harbour  Co.  had  then 
obtained  an  Act  of  Parliament  for  carrying  out  their 
undertaking,  but  that  the  works  remained  to  be  con- 
structed and  completed,  and  it  meant  to  give  the 
benefits,  which  it  ooes  confer  upon  the  undertaking, 
to  such  works  as  should  be  constructed  under  that 
Act  of  Parliament  and  no  other.    That  disposes  of 
the  question  as  between  the  two  classes  of  lands. 
Then  another  question  arises— namely,  what  is  to  be 
included  under  "  line  of  railway."    It  seems  to  me 
that  "  line  of  railway  "  is  a  very  definite  and  explicit 
expression,  and  that  the  use  of  the  words  "  line  of 
rauway  "  means  to  show  that  the  advantage  of  being 
rated  as  agricultural  land  is  confined  to  such  land  as 
is  occupied  by  the  rails  of  the  undertaking.     I  do  not 
mean  to  say  to  the  distance  merely  between  the  two 
rails,  but  it    would   include    whatever    reasonably 
belongs  to  them — ^namely,  that  which  is  necessary  for 
the  use  of  those  rails  as  a  line  of  railway ;    I  mean 
their  physical  use  as  ruls.     That  would  include  the 
eng^e,  turntable,  and  the  sidings  mentioned  in  Nos. 
13  and  14,  and  nothing  else.    It  seems  to  me  that 
those  are  tiie  only  subjects  which  are  entitled  to  tlie 
benefit  of  this  rating  as  agricultural  land.    None  ol 
the  other  matters  (Nos.  1  to  13)  can  by  any  possi- 
bility be  designated  as  part  of  the  line  of  railway. 
That   disposes   completSy  of   section    79,    and  iti 
applicability.    Then  comes  the  question  how  much  of 
this  propwty  is  to  be  rated  at  one-fourth  under 
section  68  P     Section  68  is  in  the  Act  which  was 
passed  in  1854,  but  the  legislation  upon  those  lines  is 
found  in  a  general  public  Act  of  1848,  and  I  suppose 
that  is  the  first  time  it  appeared  except  in  local  Acts, 
but  from  1848  this  legislation  has  been  generaL    The 
question  has  arisen  upon  exactly  the  same  words  in 
the  two  cases  ref errea  to  by  my  brother  PoUook.    I 
certainly   find    a   difficulty   in   understanding   the 
Swansea  case;   and  it  seems  to  me  that  the  iuIm 
decidendi — how  much  of  the  srround  is  nee  ^vary  for 
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the  sapport  of  the  rails— is  a  very  nnsatufaotory 
tuL  u  that  were  the  test  I  cannot  understand  whv 
the  platform,  beoanse  it  hap^Mns  to  be  above  such 
land,  has  anything  to  do  with  it,  as  in  rating  matters 
70a  may  rate  entirely  different  strata  of  property 
ioooxdmg  as  it  is  above  or  below  the  ground  with 
referenoe  to  oocapation,  and  they  may  be  treated  as 
diflsrant  sabjeots  of  rating.  But  this  much  is  quite 
dear,  tiist  it  is  in  aooor&nce  with  TTie  South  Wales 
Railway  Co,  v.  T?ie  Swansea  Local  Board,  that  what- 
ever is  absolutely  necessary  for  the  physical  use  of 
the  railway  is  to  be  treated  as  railway. 

is  regards  the  use  of  the  word  ''  only "  in  the 
section  (section  66)  its  use  is  not  quite  dear,  but  the 
interpretation  put  upon  the  section  is  ''  land  used  as 
sfufwsy  only,"  ana  it  is  quite  clear  that  the  expres- 
HOD  "  Umd  used  as  a  railway  only  "  is  a  very  different 
expreasioii  from  '*  line  of  railway  " ;  and  if  the  inten- 
tion had  been  to  confine  ^e  exemption  to  "  line  of 
rsQway"  it  would  have  said  so  in  uimiistakable 
lams.  "  Used  as  a  railway  "  means  the  physical  use 
ss  a  railway.  It  does  not  mean  those  adjuncts  to  a 
rulway  wluch  are  necessary  for  convenient  business 
Doiposes;  but  it  means  those  things  whatever  they 
De,  without  which  the  railway  could  not  be  used  as 
ahi^way,  as  the  theory  was  that  a  railway  was  a 
hiirhway,  like  a  turnpike  road,  to  be  used  by  the 
pnUie  on  certain  terms.  For  railways  as  they  are 
now  managed  there  must  be  stopping  places,  and  at 
these  there  must  be  platforms  for  the  physical 
oontflDience  of  people  getting  into  and  out  of  the 
osraages. 

It  seems  to  me  that  a  platform  is  reasonably 
indnded  under  the  expression  "  land  used  as  a  rail- 
way"; but  it  is  a  question  of  degree,  and  in  many 
gTMt  railway  stations  there  are  parts  of  the  platform 
which  are  not  at  all  necessary  for  that  purpose,  or  for 
the  purposes  of  the  physical  use  of  the  nulway,  but 
sn  usea  to  make  the  whole  place  more  attractive. 
Bot  in  the  present  case  there  is  no  finding  that  the 
platfcsms  are  beyond  what  is  reasonably  necessary, 
nd  it  would  seem  from  the  plan  that  they  are  oon- 
ined  within  the  narrowest  possible  limits  within 
vhieh  the  work  of  the  railway  could  possibly  be 
carried  on. 

Therefore  we  are  acting  consistently  with  the 
pnaciple  of  the  Swansea  case  in  holding  that  these 
platlorms  are  part  of  the  land  used  for  ue  purposes 
of  a  nulway.  The  other  case — ^the  case  of  This  iforih^ 
Sadem  Railway  Go,  v.  The  Local  Board  of  Scarborough 
—k  certainly  a  definite  decision  in  the  same  direction. 
The  court  there  say  plainly  that  the  local  board  was 
Wong  in  havinff  claimed  to  treat  those  platforms 
(sDOiigBt  other  things)  and  sidings  as  exposed  to  the 
lating  on  the  full  net  aimual  value. 

I  think  therefore  that  we  could  not  decide  other- 
vise  than  BS  we  are  deciding  without  fiying  in  the 
faos  of  a  decision  of  a  court  of  co-ordinate  jurisdic- 
tion. I  think  the  decision  is  right,  and  I  agree 
ealMy  in  the  application  of  that  principle  to  the 
pfticwlar  items  in  the  schedule  with  which  my 
mher  Pollock  has  dealt  in  his  judgment. 

Jydgmeni  aeeordingly, 

Sdbdtofr  far  the  appellants,  0,  H.  Mason, 

Sobators  for  the  respondents.  Chamberlain  A  John" 
iM,  Uandnclno. 


OoBBaonoH.— Erase  the  words,  "articles  of  asso- 
ostaon  every  member  had  one  vote  for  every  share 
hdd  by  him»'*  in  the  4th  and  5th  lines  from  the  end 
of  the  eeoond  column,  ante,  p.  343. 


i^ott^e  Of  fLorli0. 

(England),  j  ^«^  ^^' 

Thb  Qovbbnment  Stock  Investmeitt  Co.  v,  Thb 
MAifiLA  Railway  Co.  (a.) 

Company — Debentures — Floating  security  —  Condition 
allowing  company  to  carry  on  business  until  default 
for  ceHain  period  —  Subsequent  issue  of  bonds  — 
Priority. 

A  company  issued  debentures  **  by  way  of  floating 
security^**  and  subject  to  conditions,  one  of  which  was 
thai,  notujithstanding  the  charge,  the  company  sJiould  be 
at  liberty,  for  the  purposes  of  its  business,  to  deal  with 
any  part  of  its  property  until  default  should  be  made  in 
payment  of  any  interest  thereby  secured  for  a  period  of 
three  months,  or  until  the  company  should  be  ufound  up. 
After  interest  had  been  more  than  three  months  in  arrear, 
but  before  the  debenture-holders  had  taken  any  step  to 
enforce  their  security,  the  company  issued  bonds  covered 
by  a  trust  deed,  which  recited  the  issue  of  the  debentures 
and  that  default  had  been  made  in  the  payment  of 
interest. 

Held,  thai,  although  tJiC  three  morUhs'  period  of  grace 
had  elapsed  before  t?ie  issue  of  tJie  bonds,  yet  the  deben- 
tures then  still  remained  a  floating  security  only  ;  and, 
consequently,  thai  the  bonds  had  priority  over  the  deben- 
tures. 

Decision  of  the  Court  of  Appeal,  44  W,  B,  166,  [1895] 
2  Ch.  551,  affirmed. 

This  was  an  appeal  by  the  Government  Stock 
Investment  Co.  from  an  order  of  the  Court  of  Appeal 
(Lindley,  Lopes,  and  Rigby,  L.  J  J.)  reported  44  W.  B. 
166,  [1895]  2  Ch.  551,  which  had  reversed  a  decision 
of  North,  J. 

The  respondents  were  an  English  company  formed 
in  1888.  In  1889  they  issued  debentures  to  the  extent 
of  £730,000  as  a  fioating  security. 

The  words  of  charge  were:  *' And  the  company 
hereby  charges,  by  way  of  fioating  securities,  all  its 
prox>erty  whatsoever  and  wheresoever,  both  present 
and  future,  including  its  uncalled  capital  for  the  time 


Indorsed  on  thesedebentures  were  certain  conditions, 
one  of  which  (condition  2)  was  that  "  Notwithstanding 
the  said  charge  the  company  shall  be  at  liberty,  in 
the  course  and  for  the  purposes  of  its  business,  to  use, 
employ,  sell,  lease,  exchange,  or  otherwise  deal  with 
any  part  of  its  property  until  default  shall  be  made 
in  payment  of  any  interest  hereby  secured  for  the 
penod  of  three  calendar  months  after  the  same  shall 
have  become  due,  or  until  an  '>rder  of  some  court  of 
competent  jurisdiction  shall  have  been  made,  or  a 
specifd  or  extraordinary  resolution  shall  have 
been  duly  passed  for  the  winding-up  of  the  com- 
pany." 

iiter  default  had  been  made  in  payment  of  interest 
on  the  debentures  for  more  than  three  months,  but 
before  the  debenture-holders  had  taken  any  active 
steps  to  enforce  their  security,  the  respondent  com- 
pany issued  bonds,  covered  by  a  trust  deed,  which 
recited  the  issue  of  the  debentures  and  that  default 
had  been  made  in  the  payment  of  interest  on  such 
debentures. 

The  debenture-holders  claimed  priority,  and  North, 
J.,  held  that  the  debentures  oeasra  to  be  a  fioating 
security  on  the  expiration  of  three  months  after 
default  had  been  macle  in  the  payment  of  interest  on 
the  debentures,  and  that  they  were  entitled  to  priority. 

(a.)  Reported  by  C.  H.  G&afton,  Esq.,  Barrister- 
at-lAw. 
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This  decision  was  reversed  by  the  Court  of  Appeal. 

Farwell,  Q.Cy  and  DisturnaU  for  the  appellants. — 
The  debentures  must  be  read  with  condition  2,  so  that 
the  charffe  ceases  to  be  a  floating  one  after  three 
months'  default. 

They  referred  to  Holroyd  v.  Marshall,  11  "W.  E. 
171,  10  H.  L.  Cas.  191 ;  In  re  Florence  Land  and 
Fullic  Works  Co.,  27  W.  E.  236,  10  Ch.  D.  630,  640; 
DHver  ▼.  Broad,  41  W.  B.  744.  [1893]  1  Q.  B.  744 ; 
In  re  Home  v.  HeOard,  29  Ch.  D.  736,  744,  33  W.  E. 
Dig.  234. 

LeveU,  Q.C.,  and  P.  A.  ul6ra^m,  for  the  Manila 
Bail  way  Co.— [They  were  stopped.] 

A,  B.  Kirhy,  E.  Beaumont,  and  C,  E.  E*  Jenkins, 
for  other  parties,  were  not  heard. 

Lord  Halsbttby,  C. — ^This  is  a  question  turning  on 
a  very  small  point,  the  construction  of  the  terms  of 
the  second  condition  endorsed  on  the  instrument  in 
question.  It  seems  to  me  that  it  is  impossible  in  the 
construction  of  any  human  language  to  exclude  the 
situation  of  the  parties,  and  the  meaning  that  the 
transaction  in  which  they  themselves  are  at  the 
moment  engaged  will  present  to  the  mind  of  either 
of  the  contracting  parties.  Now,  what  is  this 
instrument  P  It  is  a  debenture,  upon  which  it  is 
intended  that  money  should  be  lent  to  a  company 
which  makes  its  money  by  trade,  and  I  am  asked  to 
suppose  that  it  was  the  intention  of  this  condition 
that,  upon  default  being  made  in  the  additional 
p»eriod  of  grace  given,  from  that  moment  the  whole 
of  the  commercial  career  of  this  trading  company  was 
to  come  to  an  end.  I  entirely  repudiate  the  idea 
that  Mr.  Farwell  has  suggested  as  to  standing  by  and 
not  interfering,  and  so  on.  The  parties  contem- 
plated that  the  thing  mi^ht  so  on  and  not  be 
wrecked  by  mere  lapse  of  time,  because  there  would 
be  a  power  of  standme  by,  and  things  might  be  done 
which  were  not  strictly  within  the  meaning  of  what 
both  the  parties  contemplated  by  these  debentures. 
That,  therefore,  is  the  security  which  they  had  in 
their  minds.  The  effect  of  Mr.  Farwell's  construction 
would  be  not  such  a  security  as  was  agreed  to.  I 
must  construe  the  document  as  it  is,  and,  looking  at 
the  document  as  it  is,  it  appears  to  me  that  it  would 
be  so  absolutely  unworkable  in  its  operation  that  I  do 
not  think  that  the  parties  could  have  contemplated 
such  a  condition  of  things  as  this,  that  the  moment 
the  period  of  grace  has  elapsed,  at  that  moment  the 
power  of  the  company  to  do  anything  with  the  pro- 
perty of  the  company  ceased.  How  could  that  be  the 
meaning  ?  As  a  matter  of  business  I  should  have 
thought  it  was  impossible.  I  quite  agree  that  mere 
absurdity  of  the  conclusion  will  not  necessarily  govern 
the  language  used,  unless  it  is  not  susceptible  of 
another  interpretation.  Is  the  language  susceptible 
of  another  interpretation  P  I  think  it  is.  I  quite 
agree  with  Mr.  Farwell  that  in  some  cases,  looking 
at  the  nature  of  the  transaction  and  the  thing  that  is 
being  dealt  with,  if  you  use  the  phrase  that  you  may 
do  so  and  so  until  a  certain  tmie,  you  may  imply 
what,  if  you  are  reading  it  at  large,  you  must  supply 
in  terms,  '*  and  no  longer."  One  is  familiar  with  a 
great  many  cases  in  which  those  words  have  actuaUy 
occurred,  where  that  negation  is  actually  given  to  the 
words,  but  until  one  knows  the  concrete  case  in 
respect  of  which  the  language  is  so  to  be  construed, 
I  deny  that  it  is  true  to  say  that  in  every  case  where 
you  give  some  power  or  some  liberty  to  deal  >rith 
some  matter  up  to  a  given  time  you  must  necessarily 
imply  the  words  "  and  no  longer."  Here,  when  I 
come  to  look  at  the  thing  to  be  done,  the  object  of 
the  parties,  the  interest  to  both  that  the  commercial 
power  of  the  company  should  continue  until  it  was 


absolutely  brought  to  an  end  by  course  of  law  or  the 
contingencies  contemplated  by  the  parties  them- 
selves, I  deny  that  I  am  bound  to  put  in  the  words 
by  construction  *'  and  no  longer."  If  the  words, 
therefore,  are  at  all  susceptible  of  the  meaning  wbic^ 
has  been  attributed  to  them  by  the  Court  of  Appeal, 
it  appears  to  me,  looking  at  the  nature  of  the  ooca- 
ment  and  the  nature  of  Sie  transaction  in  which  the 
parties  were  engaged,  that  it  is  much  more  reason- 
able to  suppose  that  there  was  to  be  no  interfecenoe 
with  the  power  of  the  company  to  treat  this  as  a 
floating  security  until  the  intervention  of  those  thinn, 
which  were  familiar  to  both  parties,  might  and  oomd 
at  the  option  of  the  parties,  put  an  end  to  any  sudi 
transaction  at  all.  Under  these  circumatanoes  it 
appears  to  me  that  the  judgment  of  the  Ooort  of 
Appeal  ought  to  be  affirmed,  and  that  this  appeal 
should  be  dLsnussed  with  costs. 

Lord  Maonaqhten. — I  also  think  that  the  judg- 
ment   of    the  Court    of    Appeal    is   quite    right 
A   floating   security    is   an    equitable    charge   on 
the  assets  for  the  time  beins  of  a  ^c»ng  oonoem. 
It  atta^es  to  the  subject  cmarged  m  the  varying 
condition  in  which  it  happens  to  be  from  time  to 
time.    But  it  is  of  the  essence  of  such  a  charge  that 
it  remains  dormant  until  the   undertaking  charged 
ceases  to  be  a  going  concern,  or  until  the  person  in 
whose  favour  the  charge  is  created  intervenes.     His 
right  to  intervene  may  of  course  be  Bun>ended  by 
agreement,  but  if  there  is  no  agreement  for  suspen- 
sion, he  may  exercise  his  right  whenever  he  pleasM 
after  default.    In  the  present  case,  it  was  intended 
that  tiie  right  of  intei^ention  on  the  part  of  the 
debenture-holders  should  be  suspended  for  a  time 
after  default.     That  is  what  the  second  condition 
points  to,  and  I  do  not  think  that  it  was  meant  to  do 
more.     The    condition    no    doubt    is    awkwardly 
expressed.     If  the  condition  had   said   "Notwith- 
stuidmg   the    said   charge,    the   debenture-hdden 
shall  not  be  entitled  to  eoiorce  their  security  during 
the  prescribed  period  of  grace,"  there  would  have 
been  no  difficultv.    What  it  does  say  is  "  notwith- 
standing the  said  charge,"  that  is,  as  I  understand 
it,    *' notwithstanding  the  right  of  the  debenture- 
holders  under  the  said  charge."     And  then  it  goes 
on  to  say  the  company  shall  be  at  liberty  to  carry  on 
their  business  for  the  prescribed  period,  or  until  a 
winding-up  order.    During  the  period  of  grace,  or 
until  there  is  a  windinff-up  order,  the  oompany  are  to 
be  free  to  carry  on  their  business,  and  they  are  to 
carry  it  on  as  of  right.    When  that  period  comes  to 
an  end  the  charge  is  to  have  its  ordinary  effect. 
Thenceforward  the  business  is  to  be  carried  on  not  at 
of  right,  but  by  the  sufferance  of  the  debenture- 
holders,  and  at  their  mercy.    That,  I  think,  is  all 
that   was    really  meant.      Any  other    oonatmctioQ 
would  obviously   lead  to  oonsequenoes  which  it  is 
impossible    to    suppose     the    parties     oould    have 
intended.     It   is  unpossible  to   suppose  that  they 
could  have  meant  that  at  the  end  of  the  period  of 
grace  the  floating  security  should  be  tamed  into  a 
fixed  and  binding  charge,  and  that    the  busEuess, 
without  being  stopped,  should  be  allowed  to  drag  on 
in  a  paralysed  and  helpless  condition.      For  these 
reasons  I  think  that  this  appeal  should  be  dismissed. 

Lord  Shaitd. — I  am  also  of  opinion  tiiat  this 
appeal  should  be  dismissed.  I  confess  that  upon 
reading  the  words  contained  in  the  second  condition 
indorsed  on  the  debentures,  I  was  impressed,  as 
others  have  been  before  whom  the  case  hsu  oome  lor 
decision,  with  the  view  that  the  appellants'  inter 
pretation  was  sound ;  but  upon  further  consideration, 
and  after   careful  examination  of  the  langoage,  I 
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hftTe  oome  to  a  different  opinion.    The  inoonvenienoes 
wlueh  would  result  from  we  oonBtruotion  maintained 
I        by  the  appellanta  are  obviously  so  great  that  I  think 
I        tbeooart  should  soratinize  the  language  in  order  to 
Newhflther  that  is  the  only  constmotion  that  can  be 
adopted,  or  whether  it  is  a  reasonable  oonstmotion, 
and  I  do  not  think  it  is  either  necessary  or  reason- 
able.  The  result  of  the  argument  presented  by  Mr. 
EttweU  appeared  to  be  this,  that  the  company  going 
on  with  its  business  after  default  for  upwards  of 
three  months  in  the  payment  of  interest  on  its  deben- 
tnreii  there  might  be  two  classes  of    persons  in 
differait  situations ;  one  class  of  persons,  in  ignor- 
ance of  the  terms  of  the  debentures,  would  be  s^e  in 
deeliog  with  the  company,  while  another  class,  with 
a  knowledge  of  the  tains  of  the  debentures,  would  be 
uHafe  in  dealing  with  the  company.     I  should  have 
Tery  great  difficulty  in  any  case,  even  upon  the  con- 
■troflSoD  of  the  instrument  whidh  has  beoi  presented, 
in  holding  that  if  the  creditors  on  these  debentures 
lay  by  and  took  no  step  whatever  to  arrest  the  busi- 
ncas,  or  to  put  a  receiver  in  charge  of  the  business, 
thejoould  affect  anyone  in  the  transaction  of  busi- 
nen  with  the  company.      But  I  have  oome  to  be 
of  opimon  with  your  lordships,  and  with  the  Court 
of  Appeal,  that  the  true  construction  of  this  deed 
ii  that  contended  for  by  the  respondents,  to  which 
eiBct  has  been  given  in  the  judgment  complained  of. 
The  porpose  and  effect  of  the  condition  which  was 
aided— 'tne  condition  which  was  appended   to  the 
ddMnture,    and    must  be  regarded  as  part  of  the 
debeiitore--wa8    simply,  as   it   appears  to   me,  to 
Kcore  thai  the  company,  for  three  months   after 
dflCanlt,  in  an^  case  should  have  the  power  to  go  on 
with  the  business,  unless,  of  course,  there   was   a 
neeiver  appointed  in  the  meantime.    The  deed  gives 
the  company  that  power  of  going  on,  but  it  does 
sot  say  that  at  the  expiration  of  three  months  after 
default  they  shall  not  go  on  with  the  business.    It 
does  not  use  any  words  such  as  the  words  **  and  no 
longer,"  which  I  think  one  would  have  expected  to 
he  need   there  considering  the  inconveniences  that 
would  result  in  the  transaction  of  the  business  from 
the  ooDstrootion  put  upon  the  words  by  the  appel- 
Isoja.    It  appears  to   me  that  the  company  were 
entitled  to  go  on  with  the  business  longer,  and  until 
KneUiing  wonld  be  done  in  the  way  of  active  inter- 
iSenoos  on  the  part  of  the  debenture-holders  to  make 
it  known  to  all  concerned  that  they  acted  on  the 
power  which  they  had  in  respect  of  default  in  pay- 
ment of  interest.    And  in  the  absence  of  any  appU- 
eetion  for  m  receiver,  or  of  any  order  of  the  court  to 
hnng  the  company  to  an  end,  I  am  of  opinion  that 
the  debentnre-holders'  security  remained  as  it  was, 
and  that  it  cannot  be  said  that  the  company  was 
psialysed  aa    from  the  moment  when  the    default 
QCGozred. 

Lord  Dayxt.— I  am  not  afraid  to  say  that  I  have 
had  very  considerable  doubt  about  the  true  con- 
itnetion  of  this  instrument.  I  think  it  is  susceptible 
of  both  constructions  which  have  been  put  forward, 
but  I  am  bonnd  to  say  that,  if  1  merely  confined  my- 
idf  to  tryinff  to  put  a  meaning  on  the  words  that 
are  used,  I  ahonld  come  to  the  conclusion  to  which 
Korth,  J.,  came  and  agree  with  Mr.  Farwell's  argu- 
■wot.  Bnt,  on  the  other  hand,  one  sees  that  these 
are  oonditionB  and  terms  inserted  in  an  instrument 
Isolating  the  rights  of  the  mortgagees  of  the  com- 
psay  relatively  to  the  company,  and  of  the  company 
Kmdvely  to ita  mortgagees;  and,  like  Lindley,  L.J., 
vhsB  I  look  to  the  way  in  which  Mr.  Farwell's  con- 
■tnction  would  work,  and  when  I  see  that  it  would 
vorik  somewhat,  I  wiR  not  eay  unjustly,  but  in  the 
dirsedon  of  bringing  about  a  result  which   could 


hardly  have  been  within  the  contemplation  of  the 
parties — or  perhaps  it  might  be  sufficient  to  say  that 
when,  as  it  appears  to  me,  Mr.  Levett's  con- 
struction is  conceivably  more  likely  to  have  been 
the  meaning  —  I  think  it  is  a  reason  when  two 
consideratiens  so  evenly  balanced  are  presented 
to  you  for  preferring  Mr.  Levett's  ooustruction 
to  the  other.  Both  constructions  present  great 
difficulties.  I  think  that  the  words  ''notwith- 
standing the  said  charge"  present  difficulties  in  the 
way  of  both  the  learned  counsel  who  have  argued 
the  case  before  your  lordships.  Mr.  Farwell  has  to 
read  the  words  *' notwithstanding  the  charge  "  as  if 
the  words  *'  floating  security  "  were  left  out,  but  then 
he  has  to  face  the  difficulty  that  the  charsre  is  only 
given  as  a  floating  security.  On  the  other  hand, 
Mr.  Levett  has  a  difficulty  to  meet  in  those  words,  I 
think,  because  certainly  the  expression  ''notwith- 
standing the  floating  security  the  security  shall  float 
for  a  certain  time ''  is  an  unnatural  one.  At  one  time 
I  thought  that  the  latter  words  of  the  condition 
relating  to  a  winding-up  order  or  resolution  were 
rather  in  favour  of  Mr.  FarwelPs  construction,  but  I 
see  now  that  those  words  are  capable  of  a  construc- 
tion which  would  make  them  fit  in  with  the  view  of 
Mr.  Levett,  and  they  do  not  import,  as  I  thought 
they  did  at  first,  tiiat  this  reference  to  this  unhappy 
condition  of  things  was  intended  to  be  a  definition, 
for  the  purpose  of  this  deed,  of  what  was  intended 
by  a  fioating  security.  I  think  that  they  may  be 
construed,  as  I  think  Lindley,  L.J.,  intended  to  con- 
strue them,  as  meaning  "unless  in  the  meantime  a 
winding-up  order  is  made  or  a  winding-up  resolution 
is  pas8<^."  On  the  whole,  therefore,  while  admitting 
that  the  matter  is  one  of  very  considerable  difficulty 
of  construction,  I  ^ink  that  the  better  course  is  to 
agree  with  the  opinion  of  the  Court  of  Appeal. 

Order  of  the  Court  of  Appeal  affirmed,  and  appeal 
dumiBsed  with  costs. 

Solicitors  for  the  appellants,  Davidson  &  Morriss. 

Solicitors  for  the  respondents,  Bompas,  Bischof^ 
Dcdgson,  Coxe,  Jt  Bompas, 


OTourt  Of  aippeaU 


From  Q.  B.  Div.         i 
(Lord  Esher,  M.R.,  and  [  March  16. 

Lopes  and  Chitty,  L.JJ.) ) 

Dunn  v.  Maodokald.  (a.) 
Prindpal  and  agent — Lidhility  of  agent — Warranty  of 

authority — Contract  hy  public  servant  on  behalf  of 

Crown, 

A  public  servant  of  the  Crown  who  makes  a  contract 
on  behalf  of  the  Crown  is  not  personally  liable  upon  an 
implied  warranty  of  authority  to  make  such  a  contract. 

Appeal  from  the  judgment  of  Charles,  J.,  [1897]  1 
Q.  B.  401. 

The  statement  of  claim  alleged  that  the  defendant, 
Sir  Claude  Macdonald,  who  was  her  Majesty's  Com- 
missioner and  Consul- General  for  the  Oil  Rivers 
Protectorate  (now  known  as  the  Niger  Coast  Pro- 
tectorate), untruly  represented  and  warranted  to  the 
plaintiff  that  as  her  Majesty's  Commissioner  for  the 
Protectorate  he  was  duly  authorized  and  empowered 
to  engage  the  plaintiff  for  the  service  and  on  behalf 

(a.)  Reported  by  W.  F.  Barry,  Esq.,  Barrister- 
at-Law. 
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of  her  Majesty  in  the  Protectorate  for  the  term  of 
three  years  certain,  and  thereby  induced  the  plaintiff 
to  accept  an  engagement  to  serve  in  the  said  Pro- 
tectorate, whereas  he  was  not  so  authorized,  and  the 
engagement  was  determined  before  the  expiration  of 
the  dree  years.  The  phiintiff  claimed  dunages  for 
breach  of  the  wairanty  of  authority. 

The  plaintiff  had  previously  presented  a  petition  of 
riffht  against  the  Crown  claiming  damages  for  wrons- 
fiu  dismissal,  in  which  judgment  was  entered  for  the 
Crown :  see  Dunn  v.  Regina,  44  W.  E.  243,  [1896]  1 
a  B.  116. 

Charles,  J.,  held  that  doctrine  as  to  implied 
warranty  of  authority  by  an  agent  was  not  appli^Ue 
to  a  public  servant  of  the  Crown  when  contracting  in 
his  public  character.  He  accordingly  gave  judgment 
for  the  defendant. 

The  plaintiff  appealed. 

W,  H.  SteveMon,  for  the  plaintiff,  contended  that 
the  doctrine  of  Collen  y.  Wright,  6  W.  B.  123,  8  E.  & 
B.  647,  as  to  an  agent  being  liable  upon  an  implied 
warranty  of  authority,  was  applicable  to  a  servant  of 
the  Crown  entering  into  a  contract  on  behalf  of  the 
Crown. 

He  referred  to  Macheath  v.  Haldimand,  1  T.  B.  172 ; 
OicUey  v.  Lord  Palmerston,  3  Brod.  &  B.  275. 

Sir  R.  B,  Finlayy  8.0,,  and  H,  Sutton,  for  the 
defendant,  were  not  called  upon. 

Lord  EsHEB,  M.B. — I  entirely  agree  with  the 
ground  upon  which  Charles,  J.,  rested  his  judgment. 
There  is  another  ground,  however,  upon  which  the 
judgment  might  be  put.  The  cause  of  action  alleged 
is  that  the  defendant  impliedly  warranted  that  he  had 
authority  to  eugage  the  plaintiff  for  three  years, 
whereas  he  had  no  such  authority.  The  plain  answer 
to  that  is  that  the  defendant  had  authority  in  the 
name  of  the  Crown  to  engage  the  plaintiff  for  three 
years,  subject  to  the  inherent  right  of  the  Crown  to 
dismiss  the  plaintiff  before  the  expiration  of  the  term. 
Hence  tiie  alleged  warranty  must  be  put  as  high  as 
this,  that  the  defendant  promised  the  plaintiff  that  he 
would  be  kept  in  his  employment  for  three  years  cer- 
tain, whereas  he  had  no  authority  to  promise  that. 
Charles,  J.,  assuming  that  the  defendant  did  so 
engage  the  plaintiff  for  three  years  certain,  held  that, 
as  the  defendant  in  engaging  the  plaintiff  acted  in 
his  capacity  of  a  public  servant  of  the  Crown,  no 
action  would  lie  against  him,  and  therefore  he  could 
not  be  made  liable  upon  an  alleged  implied  stipula- 
tion in  the  contract  that  he  Ym  authority.  There 
was  no  question  of  any  express  warranty  of  authority 
here.  I  am  of  opinion  that  that  decision  is  right. 
It  is  in  accordance  with  a  series  of  decisions  extending 
back  over  100  years.  The  appeal,  must,  therefore,  he 
dismissed. 

LoFBS,  L.  J.— There  is  one  insuperable  obstacle  in 
the  way  of  the  plaintiff*s  daim — ^namely,  that  the 
defendant  had  in  fact  authority  to  make  the  contract 
which  he  made.  But  there  is  a  wider  ground  of 
objection,  that  a  public  servant  entering  into  a 
contract  on  behalf  of  the  Crown  is  not  personally 
liable  upon  such  contract,  though  a  liability  would  be 
imposed  upon  him  if  the  contract  were  made  by  him 
in  his  private  capacity.  That  rule  is  well  established 
by  a  long  series  of  authorities,  and  is  applicable  to 
tills  case,  inasmuch  as  the  contract  with  the  plaintiff 
was  made  by  the  defendant  in  his  character  as  a 
pubUo  servant  of  the  Crown. 

Chitty,  L.  J. — It  is  well  established  that  a  public 
s<«rvant  of  the  Crown  is  not  liable  upon  a  contract 
entered  into  by  him  on  behalf  of  the  Crown.  If  the 
contention  of  the  plaintiff  were  correct,  that  exemp- 
tion from  liability  would  be  at  an  end,  inasmuch  as 


a  public  servant  could  be  made  liable  for  breach  of 
warranty  of  authority.  It  is  said  that  there  i&  an 
implied  warranty  of  authority  by  the  defendioi 
Now,  it  is  dear  that  the  defendant  in  entering  into 
this  contract  with  the  plaintiff  was  acting  aa  the 
agent  of  the  Crown,  and  in  no  other  character.  It 
would  be  contrary  to  the  truth  to  draw  an  inference 
from  that  oiroumstanoe  alone  that  the  defendant 
wairanted  in  his  private  capacity  that  he  had 
authority  to  make  such  a  contract. 

Appeal  dismiBsed. 

Solicitors  for  the  plaintiff,  Dunn  dk  Hilliard, 

Solicitor  for  the  defendant,  Solicitor  to  the  Treatwry, 


From  Chan^Div.  1   j^^   ^^  n 

(Lord  Bussell  of  Killowen,  C. J.,  and  J   ^^^  /"'  "' 
Lindley  and  A.  L.  Smith,  L.JJ.)     I  ^^' 

HOBSON  V.  GOBBINQB.  (a.) 

Fixtures — Mortgagor  and  mortgagee — Oas-engine  fiased 
to  tlie  aoU — Intention  of  affiocere,  how  far  material— 
Right  of  owner,  hy  contract  with  mortgagor^  to  remove 
engine — Mortgagee  taking  posaeaeion  without  notice  of 
contract, 

A  gas-engine  which,  for  the  purpose  of  convmeid 
working,  is  Jixed  to  a  concrete  bed  by  means  of  sercm 
and  holts^  becomes  by  such  attachment  a  fixture  and  pari 
of  tJie  soil,  A  m&rtgctgee  of  tJie  land  is  therefore  en- 
titled, on  taking  possession  of  the  land,  to  take  possession 
also  of  the  engine,  notwithstanding  thai  the  latter  is  the 
property  of  a  third  person,  and  that  by  an  agreement  in 
writing  between  that  third  person  and  the  mortgagor  (of 
which  the  mortgagee  had  no  notice)  the  engine  is  not  (o 
become  the  property  of  the  mortgagor, 

Cumberland  Union  Banking  Co.  v.  Maryport  He- 
matite Iron  Co.,  40  W,  R.  280,  [1892]  1  Oh.  4U, 
questioned. 

Wood  V.  Hewett,  8  Q.  B.  913,  and  Lonoaater  v.  Eve, 
7  W,  R,  260,  6  0,  B,  N.  S.  717,  discussed. 

Appeal  by  the  plaintiff  from  Eekewich,  J.,  who 
had  refused  to  restrain  the  defendant  from  selling  and 
and  disposing  of,  otherwise  than  to  the  plaintiff,  a 
certain  gas-engine  erected  upon  land  lately  in  the 
occupation  of  one  King. 

The  facts  are  fully  stated  in  the  judgment. 

Joseph  Walton,  Q,G,,  and  Curtis  Price,  for  the 
appeal. — ^The  engine  was  fixed  to  the  soil  only  to 
enable  it  to  be  worked,  and  it  continaed  a  chatteL 
To  make  it  a  fixture,  it  must  have  been  annexed  to 
the  soil  with  the  intention  that  it  should  become  a 
part  thereof :  Holland  y.  Hodgson,  20  W.  B.  990,  L. 
B.  7  C.  P.  328;  Lancaster  v.  Eve,  7  W.  B.  26^ 
5  C.  B.  N.  S.  717 ;  Wood  v.  HeweU,  8  Q.  B.  913; 
Wake  V.  HaU,  31  W.  B.  585.  8  App.  €3a8.  195,  204. 
Here  of  course  the  burden  is  upon  the  plaintiff  oi 
showing  that  the  engine  was  not  intended  to 
become  pi»i;  of  the  soil ;  but  that  he  can  show.  Tfaft 
ag^ement  between  the  plaintiff  and  "King  is  merely 
a  hiring  agreement,  and  is  governed  by  Helby  tJ 
MaUhews,  43  W.  B.  561,  [1895]  A.  O.  471,  not  W 
Lee  V.  BuOer,  42  W.  B.  88,  [1893]  2  C^  B.  318.  Itil 
common  knowledge  that  gas-engines  are  very  oftea 
let  out  on  such  hire-purchase  agreementa.  Thi 
engine,  if  a  fixture  at  all,  is  a  trade  fixture,  and 
therefore  may  be  removed :  Sanders  ▼.  Davis,  S9 
W.  B.  655,  15  Q.  B.  D.  218;  Cumberland  UmM 
Banking  Co,  v.  Maryport  Hematite  Iron  and  Steel  06^ 

(a,)  Beported  by  B.  C.  Maoksnzib,  Baq.,  Barrister- 
at-Law. 
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40W.B,28O,  [1892]  1  Ch.  416;  Chugh  v.  Wood,  42 
W.B.469,  [1894]  1  a  B.  713;  Hudderafidd  Banking 
Co.  T.  LUkr,  43  W.  B.  667,  [1895]  2  Oh.  273,  282, 
286. 

lliej  also  oited  In  re  Pedt  Ex  parte  Orossley  Bros,, 
[im]  1  L  E.  236 ;  in  H.  L-,  [1896]  A.  0.  457. 

I  Warrington,  Q.C,  and  Willoughby  Williams,  for 
the  defendant,  were  direoted  to  argue  only  the 
qQBiUon  whether  the  engine  had  become  a  fixture. 

'  -iJl  the  oases  show  t^t  the  intention  to  be  re- 
guded  is  to  be  inferred  from  the  degree  and  the 

I  ippveDt  object  of  tLe  annexation  to  the  soil.  The 
CMM  relied  on  by  the  other  side  were  oases  of  land- 
lad  and  tenant,  not  cases  between  a  mortgagee  and 
ths  owner  of  something  which  had  been  affixed  to 
the  mortgaged  land.  Lee  v.  Butler^  rather  than 
Hdby  T.  MaWtewe,  covers  this  case. 


Jmph  WaUon,  Q.C,  replied. 


\Cur,  adv,  vtUt, 


Deo.  19.— A.  li.  Smith,  L.J.,  read  the  judgment  of 

tlie  eoort  as  follows :  This  case,  though  small  as  to 

■mount,  nuses  a  considerable  question;    which  is, 

whether  a  mortgagee  of  land  in  fee,  when  he  enters 

upon  the  mortgaged  premises,  can  take  possesssion 

of  an  engine  which  is  attached  to  the  soil  thereof  by 

neaaa  of  bolts  and  screws,  although  the  engine  did 

not  and  never  had  bdonged  to  the  mortgagor,  but  to 

a  third  parbr.     Upon  the  7th  of  January,  1896,  the 

plaintiff  Hobson,  by  a  contract  in  writing  not  under 

Mtl,  let  to  a  builder  named   King  a    gas-engine, 

upon  what    is   known    as    the    hire  and    purchase 

9*tem,  for  the  purpose  of  bdng  fixed  on  King's  land 

it  Worthing,  of  wmoh  King  was  owner  in  fee.     By 

the  contract    it    was    agr^    that   King    was    to 

pay  Hobson   for  the  engine    £18    in  cash   before 

oAfeij,  and  the  sum  of  £3   10s.  per  month  after 

dchvery   for    the    period   of    ten    months,    at    the 

^Kpiration   of    whidi    time     the     gas-engine    was 

to  beoome    the  absolute   property    of    King   upon 

the  farther  payment  of  £3.    It  was  also  agreed  that 

if.  dnring  the  oontinuanoe  of  the  hiring.  King  should 

fnl  to  pay   the  Idre  or  any  part  thereof,  Hobson 

ihoold  be  at  liberty  to  repossess  himself  of  and  to 

naove  the  gas-engine,  and  that  King  should  have 

so  daim  whatever  against  Hobson,  either  for  money 

he  had  ptid  for  the  gas-engine  or  for  any  damage 

"■stained  by  reason  of  the  retaking  thereof.     It  was 

hnther  agreed  that  the   contract    should    not    be 

Mntmed  to  operate  in  any  way  as  a  contract  for  the 

iiie  of  the  gas-engine,  but  only  as  an  arrangement 

far  the  hire  thereof,  unless  and  until  King  should 

have  paid  the  instalments  before  mentioned.    It  was 

^Bown  to  Hobaon  that  this  gas-engine  was  required 

hy  King  in  order  to  drive  a  saw-mill  which  he  had 

^pCB  hia  land  at  Wortlung,  and  that  the  way  it  was 

to  be  erected   (and  in   fact  was  erected)   for    this 

poipose  wmB  as  follows :  In  the  first  place  a  bed  of 

foaerete  was  prepared,  in  which  were  embedded  two 

wm  platea,  out  of  each  of  the  four  outside  corners  of 

which  an  iron  bolt  projected  upwards  in  a  vertical 

Poatbn,  having  a  screw  at  its  uppermost  end.    The 

hase  plate  of   the  gas-engine  was  fitted  with  four 

^oka,  one  at  each  outside  comer,  so  that  when  the 

tagine  was  placed  in  position  upon  the  concrete  bed 

tke  four  bolts  projected  through  the  four  holes  in  the 

Wis  of  the  engine,  and  nuts  were  then  screwed  down 

^tly  upon    tiie  tops  of  the  bolts,  and  thus  the 

Mgine  Wflks    kept  in  position   and  prevented  from 

lodbng  or  shifting,  as  it  would  have  done  if  merely 

plaoed  upon   the  concrete  foundation,  without  the 

■d  of  t^  projecting  bolts.    An  exhaust  pipe  and 

nhaast  boxes  and  a  pulsometer  were  also  let  on  hire 

■ad  ipirnbasfT  to  King  by  the  plaintiff,  together  with 


the  gas-engine,  which  were  more  or  less  affixed  to 
the  building  in  which  the  eng^e  stood,  but  we  do 
not  consider  that  these  have  any  material  bearing 
upon  the  case,  for  if  the  affixing  of  the  gas-engine 
in  the  manner  above  described  did  not  convert  it  into 
a  fixture,  and  thus  part  of  the  freehold,  we  do  not 
think  that  the  other  attachments,  upon  the  confiict- 
ing  evidence  relating  tJiereto,  shoula  be  held  to  do 

BO. 

The  above  statement  of  fact  shows  what  was  the 
ostensible  annexation  of  the  gas-engine  to  the  soil  of 
King's  land,  as  aJso  the  object  for  which  it  was  so 
annexed.  King  made  some  of  the  monthly  payments 
of  £3  10s.  to  Hobson,  and  then  fell  into  arrear,  and  he 
has  never  made  the  contracted  payments  so  as  to 
become  the  owner  of  the  gas-engine  as  a  chattel. 
Upon  the  24th  of  July,  1896  (we  omit  a  former  mort- 
gage of  the  26th  of  March,  1894,  for  it  is  not  relevant 
to  the  point  under  consideration),  King,  for  valuable 
consideration,  conveyed  by  way  of  mortgage  to  the 
Bev.  Mr.  Gorringe  his  land  at  Worthing  (together 
with  the  saw-mul,  engine-house,  warehouses,  and 
other  buildings  erected  thereon,  and  the  fixed 
machinery  and  fixtures)  in  fee  simple,  subject  to  the 
usual  proviso  for  redemption.  On  the  17  th  of  Janu- 
ary, 1896,  King  was  adjudicated  a  bankrupt,  and  in 
March  of  that  year  the  mortgagee,  Mr.  Gorringe, 
lawfully  entered  and  took  possession  of  the  mort- 
gaged premises,  together  with  the  gas-engine,  which 
he  found  in  its  place  as  before  mentioned. 

The  question  is  whether  Mr.  Gorringe  is  entitled, 
under  the  above  circumstances,  to  the  gas-engine. 
It  is  not  disputed  that  he  is  entitled  to  the  land  ;  but 
the  plaintiff,  Hobson,  denies  that  he  is  entitled  to  the 
gas-engine,  upon  the  ground  that  it  had  never 
become  King's  property,  and  had  always  remained  a 
chattel  belonging  to  him,  Hobson.  There  can  be  no 
doubt,  on  a  mortgage  in  fee  of  land,  that  as  between 
the  mortgagor  and  mortgagee  the  mortgagee  is 
entitled  to  all  fixtures  whidi  may  be  upon  the  land, 
whether  placed  there  before  or  after  the  mortgage.  If 
North,  J.,  in  the  passage  in  his  judgment  which  has 
been  referred  to  in  Cumberland  Union  Banking  Co,  v. 
Maryport  Hematite  Iron  Co.,  40  W.  R.  280,  [1892]  1 
Cb.  415,  at  p.  426,  meant  to  hold  otherwise,  in  our 
opinion  he  was  in  error,  but  we  doubt  if  he  intended 
BO  to  hold.  The  case  of  Oough  v.  Wood,  decided  in 
this  court,  in  no  way  assists  the  plaintiff  in  this  case, 
and  has  no  application  to  the  present  case.  That  case 
was  decided  solely  upon  the  g^und  that  the  mort- 
gagee had  acquiesced  in  the  removal  by  the  mort- 
gagor during  bis  tenancy  of  trade  fixtures.  For 
additional  confirmation  of  the  ratio  decidendi  of  this 
case,  what  was  said  by  lindley,  L.J.,  at  p.  282,  and 
by  Kay,  L.J.,  at  p.  286  in  the  case  of  The  Huddere* 
field  Banking  Co.  v.  Lister,  43  W.  E.  567,  [1895]  2  Oh. 
273,  may  be  referred  to.  Even  if  in  the  present  case 
a  licence  had  been  granted  by  Gorringe  to  King  to 
remove  the  gas-engine  during  the  continuance  of  a 
term  (neither  of  which  in  fact  existed),  Gorringe  by 
entering  and  taking  possession  of  the  land  and 
engine  would  have  determined  such  licence. 

We  now  come  to  the  real  point  made  on  behalf  of 
the  plaintiff  Hobson.  It  is  this.  It  is  said  that  this 
g^s-engine  never  was  a  fixture,  but  always  remained 
a  chattel,  and  consequently  never  passed  to  Gorringe 
as  mortgagee  of  the  land.  It  obviously  did  not  pass 
to  him  as  a  chattel  under  the  mortgage  of  *' fixed 
machinery,"  for  if  a  chattel,  it  ever  remained  Hob- 
son's,  and  never  was  the  property  of  King,  and 
unless  Mr.  Gorringe  takes  the  engine  as  bein^  part  of 
the  land  mortgag^  to  him,  he  does  not  take  it  at  all. 
Now,  leaving  out  of  consideration  for  the  present  the 
hire  and  purchase  agreement  of  the  7th  of  January, 
1896,  there  is  a  sequence  of  authorities  which  estab* 
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lish  that  the  gas-engine,  affixed  as  it  was,  and  for  the 
purpose  for  which  it  was,  to  King's  freehold,  ceased 
to  be  a  chattel,  and  became  part  of  the  freehold. 
Take,  first  of  all,  the  case,  in  1853,  of  WiltaJiear  ▼. 
CoUreU,  1  El.  &  Bl.  674,  688.  There  the  court  of 
Queen's  Bench,  held  that  a  threshing-machine  fixed 
by  bolts  and  screws  to  posts  which  were  let  into  the 
g^und,  and  which  machine  could  not  be  got  out 
without  disturbing  some  of  the  soil,  would  (dearly 
pass  under  a  conveyance  of  land  and  all  fixtures.  In 
the  case,  three  years  afterwards  (in  1856),  of  Mather 
▼.  Fraaer,  4  W.  E.  387,  2  K.  &  J.  536,  which  was  a 
cise  between  the  assignees  of  a  mortgagor  and  mort- 
gagees, Page  Wood,  V.C.,  held  that  machinery  fixed 
to  the  land,  whether  by  screws,  solder,  or  other  per- 
manent means,  passed  to  the  mortgagees.  Again,  in 
WalmsUy  v.  Milne,  8  W.  E.  138, 7  C.  B.  N.  S.  115,  which 
was  a  case  beween  a  mortgagor  and  mortgagee  in  fee, 
the  Court  of  Common  Pleas  held  that  a  steam-engine 
and  boiler  and  other  implements  secured  by  bolts  and 
nuts  to  the  walls,  though  they  were  all  capable  of 
being  removed  without  injury  either  to  the  machinery 
or  to  the  premises,  were  £[xtures,  and  passed  to  the 
mortgagee  as  part  of  the  freehold.  In  Climie  v.  Wood, 
L.  R.  3  Ex.  257,  16  W.  E.  C.  L.  Dig.  72,  which  was  a 
case  between  mortgagor  and  mortgagee  in  fee,  the  jury 
found  that  an  engine  and  boiler  which  were  used  for 
sawing  purposes  (the  engine  being  screwed  down  to 
planks  upon  the  ground,  and  the  boiler  being  fixed 
in  the  brickwork)  were  trade  fixtures,  and  had  been 
so  fixed  for  their  better  use  and  not  to  improve  the 
iuheritance,  and  that  they  were  removable  without 
any  appreciable  damage  to  the  frediold.  The  Court 
of  Exchequer,  nevertheless,  hdd  that  the  engine  and 
boiler  passed  to  the  mortgagee,  and  this  judg- 
ment was  affirmed  by  the  Court  of  Exchequer 
Chamber  (reported  L.  E.  4  Ex.  328,  17  W.  E.  C.  L. 
Dig.  88;,  Willes,  J.,  who  delivered  the  judgment  of 
the  court,  stating  that  the  reasons  for  a  tenant 
with  a  limited  interest  being  allowed  to  remove  trade 
fixtures  were  not  applicable  to  the  owner  of  the 
fee.  In  LonghoUom  v.  Berry,  L.  E.  5  Q.  B.  123, 
18  W.  E.  C.  L.  Dig.  43,  which  was  a  case  between 
assignees  of  a  mortgagor  and  mortgagees,  it  was  also 
held  that  machinery  annexed  to  the  floor  of  a 
building  in  a  **  quasi  permanent  manner  "  by  means 
of  bolts  and  screws  passed  to  the  mortgagees, 
and  in  1872  the  Exchequer  Chamber  in  Holland  v. 
Hodgson,  20  W.  E.  990,  L.  E.  7  C.  P.  328, 
affirmed  Mather  v.  Fraser  and  Longbottam  v. 
Berry,  and  held  that  looms  attached  by  means  of 
nails  driven  through  holes  in  the  feet  of  the  looms 
into  the  floors,  which  attachment  was  necessary  to 
keep  the  looms  steady  when  at  work,  and  which  nails 
could  be  drawn  easily  and  without  any  serious 
damage  to  the  flooring,  formed  part  of  the  realty, 
and  passed  to  the  mortgagee  in  fee.  If  there  had 
been  in  this  case  nothing  but  the  existing  visible 
degree  of  annexation  of  the  gas-engine  to  King's 
freehold  and  the  known  object  for  which  such 
annexation  had  taken  place,  the  authorities  con- 
clusively establish  that  &e  gas-engine  had  ceased  to 
be  a  chattel,  and  had  become  part  of  the  freehold. 

But  it  was  argued  that  the  terms  of  Uie  hiring  and 
purchase  agreement  caused  this  engine  to  remain  a 
chattel,  notwithstanding  its  annexation  to  the  soil, 
for  it  was  said  that  the  intention  of  tke  parties  who 
X>laced  it  where  it  was  must  be  considered,  and,  if 
this  consideration  showed  that  the  intention  was  that 
the  chattel  was  not  to  be  a  fixture,  though  actually 
fixed  to  the  freehold,  it  stijl  remeined  a  chattel.  In 
support  of  this  argument  a  passage  in  the  judgment 
of  Lord  Blackburn  (then  Blackburn,  J.),  when  de- 
livering the  judgment  of  the  Exchequer  Chamber  in 
Holland  y,  Hodgson  was  vouched.  That  learned  judge. 


when  dealing  with  what  were  or  were  not  fixtures, 
says :    **  Perhaps  the  true  rule  is  that  articles  not 
otherwise  attached  to  the  land  than  by  their  own 
weight  are  not  to  be  considered  as  part  of  the  land 
unless  the  circumstances  are  such  as  to  show  that 
they  were  intended  to  be  part  of  the  land,  the  onus 
of  showing  that  they  were  so  intended  lying  upon 
those  who  assert  that  they  have  ceased  to  be  chEittels ; 
and  that,  on  the  contrary,  an  article  which  is  affixed 
to  the  land,  even  slightly,  is  to  be  considered  as  part 
of  the  land,  unless  the  circumstances  are  such  as  to 
show  that  it  was  intended  all  along  to  continue  a 
chattel,  the  onus  lying  on  those  who  contend  that  it 
is  a  chattel.    The  question  in  each  case  is  whether  the 
circumstances  are  sufficient  to  satisfy  the  onus."    It 
is  said  on  behalf  of  the  plaintiff  that  the  hire  and 
purchase  agreement  shows  an  intention  on  Hobson's 
part,  as  a^o  on  King's  part,  that  the  gas-engine 
should  remain  a  chattel  until  King  had  paid  the  con- 
tracted instalments,  which  he  never  did.    Now,  if  the 
engine  had  been  a  trade  fixture  erected  by  Khig,  as 
tenant  with  a  limited  interest,  we  apprehend  that 
when  affixed  to  the  soil  as  it  was  it  would  have  become 
a  fixture — i.e.,  part  of  the  soil,  and  would  immediately 
have  vested  in  the  owner  of  the  soil,  subject  to  the 
right  of  Kine  to  remove  it  during  his  term.    *'  Such," 
says  Lord  Chelmsford  in  Bain  v.  Brand,  1  App.  Cts. 
762,  772,  25  W.  E.  Dig.  246,  "  is  tho  general  law. 
But  an  exception  has  been  long  established  in  favour 
of  a  tenant  erecting  fixtures  for  the  {purposes  of  tnule, 
allowing  him  the  privilege  of  removing  them  during 
the  continuance  of  the  term.    When  he  brings  any 
chattel  to  be  used  in  his  trade  and  annexes  it  to  the 
ground  it  becomes  a  part  of  the  freehold,  but  with  a 
power,  as  between  himself  and  his  landlord,  of  bring-  ' 
ing  it  back  to  the  state  of  a  chattel  again  by  aevenng 
it  from  the  soil.    As  the  personal  character  of  the 
chattel  ceases  when  it  is  fixed  to  the  freehold,  it  can 
never  be  revived  as  long  as  it  continues  so  annexed.'* 

It  seems  to  us  that  the  true  view  of  the  hiring  and 
purchase  agreement,  coupled  with  the  annexation  of 
the  engine  to  the  soil  which  took  place  in  this  case,  is 
that  the  engine  became  a  fixture — «.e.,  part  of  the  soil — 
when  it  was  annexed  to  the  soil  by  screws  and  bolts, 
subject  as  between  Hobson  and  King  to  this,  that  Hob- 
son  had  the  right  by  contract  to  unfix  it  and  take  pos- 
session of  it  if  King  failed  to  pay  him  the  contracted 
monthly  instalments.  In  our  opinion  the  enginebecame 
a  fixture — i.e.,  part  of  the  soil — subject  to  this  right  of 
Hobson  which  was  given  him  by  contract.     Bat  the 
right  was  not  an  easement  created  by  deed,  nor  was 
it  conferred  by  a  covenant  running  with  the  land. 
The  right,  ^erefore,  to  remove  the  fixture  imposed 
no  legal  obligation  on  any  grantee  from  King  of  the 
land.    Neither  could  the  right  be  enforced  in  equity 
against  any  purchaser  of  the  land  without  notioe  of 
the  right ;  and  tiie  defendant  Gorringe  is  suoh  a  pur- 
chaser.   The  plaintiffs  right  to  remove  the  chattel 
if  not  paid  for  cannot  be  enforced  against  the  defen- 
dant, who  is  not  bound,  either  at  law  or  in  equity, 
by  Swing's  contract.    The  plaintiff's  remedy  for  the 
price,  or  for  damages  for  the  loss  of  the  chattel,  is 
by  action  against  %ing,  or,  he  being  bankrupt,  by 
proof  against  his  estate. 

This,  in  our  judgment,  is  suffident  to  determine 
this  case  in  favour  of  the  defendant.  But  sis  another 
point  has  been  stoutly  argued  on  behalf  of  tLe  plain- 
tiff we  will  deal  with  it.  It  is  said  that  the  intention 
that  the  gas-engine  was  not  to  become  a  fixtore 
might  be  got  out  of  the  hire  and  purchase  agreement, 
and  that  if  so,  it  never  became  a  fixture  and  paxt  of 
the  soil ;  and  it  was  said  that  the  case  of  Holland  v. 
Hodgson  had  so  decided.  For  this  point  it  most  be 
assumed  that  such  intention  is  manifested  by  the 
hiring  and  purchase  agreement,  though,   as  before 
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lUied,  we  think  it  is  not.  Now,  in  Holland  v. 
ffo^KHi  Lord  Blackburn,  when  dealing  with  the 
''dzcosuiances  to  show  intention,"  was  oontem- 
platbg  and  referring  to  oironmBtances  which  showed 
the  degree  of  annexation  and  the  object  of  snch 
umezatioD,  wbidi  were  patent  for  all  to  see,  and 
I  not  to  the  drcnmstance  of  a  chance  agreement,  which 
I  might  or  might  not  exist,  between  the  owner  of  a 
chattel  and  a  hirer  thereof.  This  is  made  clear  by 
the  examples  which  Lord  Blackburn  alludes  to  to 
jhow  his  meaning.  He  takes  as  instances  (a)  blocks 
of  stone  placed  m  position  as  a  dry  stone  wall  or 
itacked  m  a  builder's  yard;  (fi)  a  ship  anchor 
affixed  to  the  soil,  whether  to  hold  a  ship  riding 
thereto  or  to  hold  a  suspension  bridge.  In  each 
of  these  instances  it  will  be  seen  that  the  circnm- 
stnee  to  show  intention  is  the  de^e  and  object 
of  the  annexation,  which  is  in  itself  apparent, 
ind  thus  manifests  the  intention.  Lord  Blackburn 
in  his  proposed  rule  was  not  contemplating  a  hire 
and  piuchase  agreement  between  the  owner  of  a 
chattel  and  a  hiror,  or  any  other  agreement  unknown 
to  either  a  vendee  or  mortgagee  in  fee  of  land,  and 
the  argument  that  such  a  consideration  is  to  be  enter- 
taibed,  in  our  judgment,  is  not  well  founded. 

It  was  further  argued  on  behalf  of  the  plaintiff 
that  the  cases  of  Wood  v.  Eewett,  and  Ixincaater  v.  Eve 
thowed  that  the  intention  of  the  parties  affixing  a 
chattel  to  the  soil  must  be  ascertained  when  consider- 
hg  whether  a  chattel  is  or  is  not  a  fixture  and  part 
of  the  soil.     In  our  opinion  these  cases  do  not  show 
this ;  and  indeed,  if  they  did,  as  before  stated,  if  the 
hire  and  purchase  agreement  is  considered  it  does  not 
show  what  the  plaintiff  says  it  does.  In  the  first  case, 
Wcod  Y.  HeweU,  the  plaintiff,  a  miller,  had  put  up  a 
oofmble  hatch  which  worked  up  and  down  a  groove 
inaune  immovable  masonry  and  brickwork  upon  the 
defendant's  land,  and  had  so  used  it  for  years,  the 
coDplaiat  against  the  defendant  being  that  he  had 
polled  up  and  taken  away  the  hatch.    The  question 
was  whether   this   movable    hatch    remained   the 
pbantiff's  or  had  become  the  property  of  the  defen- 
oaot    The  jury  found  that  the  property  remained  the 
property  of  the  plaintiff,  and  the  court  in  hanco  held, 
aa  we  read  the  case,  that  the  jury  were  well  warranted 
ia  finding  th&t,  as  between  the  plaintiff  and  the  defen- 
dant, the  former  had  become  entitled  to  have  the 
hatch,  which  was  his  own  property,  standing  in  the 
soil  of  the  defendant ;  in  other  words,  that  it  might 
be  inferred  that  the  plaintiff  had  acquired  an  ease- 
■ent  of  having  his  hatch  on  the  defendant's  land, 
sod  eonld  therefore  sue  for  interference  therewith. 
dece  was  no  question  in  that  case  between  a  mort- 
gagee  and    a   third   party.      In  the   second  case, 
Lokcadir  ▼.  Eve^  the  plaintiff,  who  was  a  wharfinger, 
anny  years  before  action  brought,  had  driven  a  pile 
iifa>  the  bed  of  the  Thames,  which  was  the  property 
of  the  Crown,  for  the  purpose  of  carrying  on  the 
irrrasBij    bnsiness  of  his  wharf,  and  for  years  and 
jesn  had  naed  this  pile  without  interruption  by  any- 
one, nnta  the  defendant's  barge,  by  reason  of  the 
aegiige&oe  of  the  defendant's  servant,  ran  against  it 
nd  carried    it   away.      The  point   taken    by   the 
defendant  vras  that  the  pile  had  been  affixed  to  and 
Jbcmed  part  of  the  bed  of  the  river,  which  was  not  the 
liOLeiiy  of  the  plaintiff,  and  that,  therefore,  he  could 
^tmtttin  xio  action  for  in juiy  thereto ;  but  the  court 
keld  that  as  between  the  plaintiff  and  the  Crown  it 
o^gai  to  be  inferred  that  although  the  pile  had  been 
affixed  in  the  0<nl  of  the  river,  yet  it  was  so  affixed  by 
Mnement  between  the  plainti^  and  the  Crown  that 
ne  former  should  have  an  easement  over  the  Crown's 
jsiHwatj  so  as  to  be  able  to  use  the  pile  necessary  for 
ssajiB^  on  tlaa  bosiness  of  the  plaintiff's  wharf.  This 
h  Ite  point  decided,  though  there  are,  as  has  been 


pointed  out,  some  isolated  passages  as  to  the  intention 
of  persons  when  affixing  a  diattel  to  the  soil.  That 
the  plaintiff  had  a  cause  of  action  in  some  form  or 
other  against  the  defendant  cannot  be  denied,  but  if 
the  case  decided,  as  it  is  argued  it  did,  that  the  pOe 
remained  a  chattel,  we  do  not  agree  with  it.  That  a 
person  can  agree  to  affix  a  chattel  to  the  soil  of 
another,  so  that  it  becomes  part  of  that  other's  free- 
hold, upon  the  terms  that  the  one  shall  be  at  liberty 
in  certain  events  to  retake  possession,  we  do  not 
doubt.  But  how  a  de  fado  fixture  becomes  not  a 
fixture,  or  is  not  a  fixture  as  regards  a  purchaser  of 
land  for  value  without  notice,  by  reason  of  some 
bargain  between  the  affixers,  we  do  not  understand  i 
nor  has  any  authority  to  support  this  contention  been 
adduced. 

For  the  reasons  above,  in  our  judgment  the  gas- 
engine  became  affixed  to  and  was  part  of  King's 
freehold,  and  thus  passed  to  Mr.  Gorringe  as  mort- 
gagee in  fee  of  King's  land.  The  point  made  upon 
the  plate  on  the  gas-engine  when  delivered  comes  to 
nothing,  for  it  is  no  more  than  an  indication  of  what 
the  agreement  was  as  between  Hobson  and  King,  and 
as  there  is  no  evidence  whatever  that  Id^.  Gorringe 
was  ever  made  aware  of  it  it  cannot  affect  hid  right 
as  mortgagee  in  fee  of  King's  hmd.  In  our  judgment 
Kekewich,  J.,  was  right  when  he  gave  judgment,  as 
he  did,  for  the  defendant,  and  we  think  that  this 
appeal  must  be  dismissed  with  costs. 

ATppeal  dumissed. 

Solicitors.  C.  W.  &  H,  B.  Taylor;  E.  H.  Quicke,  for 
H.  M,  WiUtama,  Brighton. 
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Hawse  v.  Dttnw.  (a.) 

Oaming-'BeUing—**,  Other  place  "—TaUeraalPs  Ring^ 
Uaer^BeUing  Houses  Act,  1853  (16  &  17  Vict.  c. 
119),  8.  3. 

By  the  Betting  Houses  Act,  1853  (16  &  17  Vict.  c. 
119),  «.  3,  **  Any  person  who,  being  the  owner  or  occupier 
of  any  house,  office,  room,  or  other  place,  or  a  person 
using  the  same,  shall  open,  keep,  or  use  the  same  for  the 
purposes "  of  bettiiig  with  persons  resorting  thereto  is 
liable  to  a  penalty. 

The  respondent,  a  professional  betting  man,  was 
present  in  an  enclosure  known  as  TattersaWs  Ring  at 
Hurst  Park  Racecourse  on  the  occasion  of  a  race-meeting 
and  by  calling  out  the  odds  on  horses  invited  other  per^ 
sons  to  make  bets  with  him,  and  did  in  fact  make  bets 
with  other  persons  in  the  enclosure.  The  enclosure  was 
about  40  yards  long  and  30  yards  wide,  and  was  bounded 
on  three  sides  by  iron  railings  and  on  the  fourth  by  a 
building  which  formed  part  of  the  enclosure.  The 
respondent  moved  about  within  the  enclosure,  and  did 
not  confine  himself  to  any  particular  spot.  Upon  an 
information  preftrred  under  section  3  of  the  Betting 
Houses  Act,  1853, 

Held,  that  the  enclosure  was  a  ** place  ^*  used  by  the 
respondent  for  the  purpose  of  betting  with  persons 
resorting  thereto,  and  that  the  respondent  was  liable  to  a 
penalty  under  that  section. 

Case  stated  by  justices  of  Kingston-on-Thames. 

(a.)  Beported  by  0.  G.  Wilbraham.  Esq.,  Barrister- 
at-LaWi 
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Upon  the  hearing  of  an  information  preferred  by 
the  appellant  against  the  respondent  under  16  &  17 
Vict.  c.  119,  s.  3,  for  that  he,  on  the  4th  day  of  July, 
1896,  unlawfully  used  a  certain  place— to  wit,  an 
enclosure  known  as  the  "  One  Pound  Enclosure  "  or 
**  Tattersairs  Bing,"  for  the  purpose  of  betting  with 
persons  resorting  thereto  upon  certain  events  and 
contingencies  of,  and  relating  to,  horse-races — the 
justices  dismissed  the  information. 

A  case  was  stated  for  the  opinion  of  the  court,  the 
question  being  whether  the  enclosure  was  a  "  place  " 
within  the  meaning  of  the  Act,  and  whether  the  re- 
spondent used  it  for  the  purpose  of  betting  with 
persons  resorting  thereto. 

The  facts  are  fully  stated  in  the  judgment. 

Section  3  of  the  Betting  Houses  Act,  1853  (16  &  17 
Vict.  c.  119).  imposes  a  penalty  on  "  any  person  who, 
being  the  owner  or  occupier  of  any  house,  office, 
room,  or  other  place,  or  a  person  using  the  same,  shall 
open,  keep,  or  use  ike  same  for  the  purposes  **  of 
betting  with  persons  resorting  thereto,  or  for  the 
purpose  of  any  money  being  received  as  consideration 
for  any  promise  to  pay  money  upon  a  contingency 
gf,  and  relating  to,  any  horse-race. 

Aaquith,  Q.C.  {Reginald  Brown  with  him),  for  the 
appellant. — ^The  question  is  whether  a  person,  not 
confining  himself  to  any  fixed  spot  in  an  enclosure, 
can  be  guilty  of  an  ofieuce  under  the  Act.  The  word 
**  place"  in  the  Act  has  been  construed  in  several 
oases  as  having  a  wider  application  tiian  the  doctrine 
of  tfusdem  generis  would  warrant.  A  distinction  is 
drawn  in  the  Act  between  '*  using  "  and  '*  resorting 
to  "a  place.  The  man  who  ''uses"  a  place  is  the 
man  who  goes  there  for  the  purpose  of  oonductiug 
the  business  of  betting,  while  **  resorting  to  "  a  place 
is  the  mere  chance  going  there :  Beg.  v.  Preedy,  17  Cox 
C.  G.  433.  That  is  a  necessary  expansion  of  the  Act. 
It  is  therefore  the  business  of  betting,  and  not  mere 
betting,  tbat  is  prohibited.  So  that  where  you  have 
a  defined  space  to  which  anyone  may  resort,  and  a 
person  using  that  space  for  the  purpose  of  conduct- 
ing the  business  of  betting  with  those  who  resort  to 
it,  you  have  a  state  of  things  contemplated  by  the 
Act.  All  that  is  required  to  constitute  a  "  place"  is 
that  there  should  be  some  kind  ol  circumscription. 
The  authorities  all  point  to  something  defined.  The 
umbrella,  stool,  or  box  are  mere  illustrations  showing 
tbat  there  was  evidence  from  which  the  magistrate 
might  hold  that  the  place  was  defined.  In  the 
present  case  there  being  an  area  fenced  off,  it  was 
not  necessary  to  show  that  the  respondent  confined 
himself  to  a  particular  spot.  The  owner  of  the 
enclosure  could  have  been  proceeded  against  for 
permitting  it  to  be  used  for  the  purpose  of  betting 
with  persons  resorting  thereto :  Eastwood  v.  Miller,  22 
W.  E.  799,  L.  E.  9  Q.  B.  440 ;  Haigh  v.  Town  Council 
of  Sheffield,  23  W.  E.  647,  L.  E.  10  a  B.  102.  It 
follows  that  the  persons  he  permitted  so  to  use  the 
enclosure  are  also  within  the  purview  of  the  Act. 

Bigham,  Q,  C,  {Stutfteld  with  him),  for  the  respon- 
deat.— The  Act  is  a  penal  Act.  Therefore  expansions 
are  not  justifiable.  The  user  of  which  the  Act  speaks 
is  exclusive  user.  The  preamble  shows  that  the  Act 
was  designed  to  put  down  betting  houses,  and  things 
ejusdem  generis  with  betting  houses.  This  is  also 
clear  from  the  terms  of  section  12  which  empowers 
the  Commissioner  of  Police  to  break  into  betting 
houses  and  offices. 

Asquith,  Q.C,  in  reply. — ^The  preamble  cannot 
interfere  wiUi  the  words  of  the  Act.  Besides,  the 
preamble  really  indicates  that  it  is  ready-money 
betting  which  is  the  mischief  the  Legislature  had  in 
view. 


The  judgment  of  the  court  was  read  by 

Haweiks,  J. — An  information  preferred  byJobn 
Hawke,  the  appellant,  against  Eichard  Dunn,  the 
respondent,  charging  that  the  respondent  on  the  4th 
day  of  July,  1896,  unlawfully  used  a  certain  place,  to 
wit,  an  enclosure  known  as  "  the  One  Pound  En- 
closure "or  **  Tattersall's  Eing,"  situated  upon  the 
Hurst  Park  Eaoecourse,  for  the  purpose  of  betting  with 
persons  resorting  thereto,  upon  certain  oontingenciefl 
relating  to  horse-races,  contrary  to  the  statute  16  & 
17  Vict.  c.  119,  s.  3,  came  on  for  hearing  by  a  bench 
of  magistrates  at  Einffston-on-Thames  on  tiie  23zd  of 
July  last,  when  they  dismissed  it,  but  on  the  applica- 
tion of  the  appellant  stated  this  case  for  the  opinion 
of  this  court. 

The  material  facts  are  as   follows :  The  respon- 
dent   is    a    bookmaker    and    professional    betting 
man.      The  Hur^  Park  Club,   a  limited  company, 
is  the  owner  of   many  acres  of  land  on  Monlsey 
Hurst,  Surrey,  enclosed  by  a  tall  fence  with  gates  at 
different  points  for  ingress  and  egress.     Wil£in  this 
enclosure  the  company  has  for  some  years  past  held  a 
series  of   meetings  for  horse-races,  and   upon   the 
ground  comprised  within  it  a  racecourse  with  the 
usual  accessories  has  been  formed,  and  admittance  to 
the   interior  of   this,   which  I  will  call  the   main 
enclosure,  is  obtained  on  payment  of  Is.   for  each 
person.    Within  this  enclosure  are  three  stands,  each 
with  a  smaller  enclosure  attached  to  and  communica- 
ting with  it ;  the  charges  for  entry  to  these  stands  res- 
pectively are  £l,  10s.,  and  half-a-orown.      All  the 
entrance  moneys  are  received  by  the  company.  The  £1 
stand,  generally  knownasTattersall'siing,  is  roofed  over 
and  contains  rows  of  seats  rising  from  the  gproand  in 
tiers ;  the  enclosure  attached  to  it  is  about  40  yards  long 
and  30  yards  wide,  and  is  bounded  on  one  aide  by  the 
stand  and  on  the  remaining  sides  by  an  open  iron  fence 
about  breast  high.    Adjoining  thereto  are  the  IDs.  and 
the  half-crown  stands  an4  enclosures  simiLarly  con- 
structed and  fenced.   At  a  race  meeting  held  on  tiie  day 
named  in  the  information  many  thousand  persona  were 
admitted  to  the  main  enclosure.    Of  these  aboat  1,000, 
including  the  respondent  and  fourteen  other  book- 
makers, each  accompanied  by  his  derk,  were  admitted 
within  Tattersairs  ring.    Each  of  these  bookmakers 
shouted  out  the  odds  against  the  different  horses  about 
to  run  and  so  invited  aU  the  other  persons  abont  them 
to  bet  with  them.   Many  did  so,  each  liacldn^  the  horse 
he  fancied;  but  before  his  bet  was  booked   he  was 
required  to  pay  in  advance  to  the  bookmaker  a  deposit 
of  the  money  for  which  he  backed  the  horse,  and  the 
bookmaker  in  exchange  handed  to  hioi  a  ticket  or 
voucher  bearing  upon  its  face  the  names  of  both  the 
bookmaker  and  the  horse  and  the  odds  laid  by  the 
bookmaker  against  it.    It  was  not  suggested  that  the 
respondent  had  any  control  over  or  interest  in  the 
company  other  than  that  he  held  shares   it.      The 
respondent  did  not  in  Tattersairs  ring  oonfine  himself 
to  any  one  fixed  spot  or  locality;  he  had  no  stool,  box, 
umbralla,  or  anjrthing  of  a  sinular  character  to  denote 
the  precise  spot  upon  which  from  time  to  time  he  was 
carrying  on  his  betting  operations;   bat  he  moved 
about  in  the  rine  at  his  will,  shouting  oat  the  odds 
and  making  his  bets  in  various  parts  of  it.     As  soon 
after  each  race  as  the  winning  jockev  had  weighed  in 
and  passed  the  scales    *'all  right,''    the    fact    was 
publicly  signalled  by  the  hoisting  of  a  fla§^,  and  then 
the  bookmakers,  upon  production  of  the  Toachers, 
paid  to  the  backers  the  bets  they  had  won. 

The  magistrates  determined  that  the  oase  before 
them  was  governed  by  the  oase  of  Snow  ▼.  HilL 
(1885)  33  W.  B.  475,  14  Q.  B.  D.  588,  hereafter 
considered,  which  they  treated  as  deoidin^  that  the 
respondent   "could  not  be  convicted  anless  he  had 
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a  oeitain  fixed  place  from  which  he  never  moved, 
inch  as  a  stool,  umbrella,  &c.,"  and  they  therefore 
thoaght  that  the  enclosure  conld  not  be  considered 
a  fixed  place,  for,  if  so,  every  person  who  resorted 
to  and  used  the  enclosure  and  made  a  bet  therein 
would  he  liable  to  conviction  for  using  the  enclosure 
for  betting  purposes.  They  accordingly  dismissed 
Uie  information.  The  question  submitted  to  us 
IB  ▼bether  the  magistrates  came  to  a  correct  de- 
drion  in  point  of  law,  and,  if  not,  what  should  be 
done  in  the  premisses. 

Before  thepassingof  the  statute  above  mentioned  (the 
Betting  Houses  Act,  1853)  much  betting  and  wagering 
on  borae-raoee  had  been  no  doubt  carried  on  without 
legislative  interference.  It  is  dear  from  the  preamble  of 
tbe  Act  now  in  question  that  in  the  year  1853  a  new 
tjfltem  of  betting  had  then  recently  sprung  up  by  the 
ertabliahment  of  houses  and  offices  for  the  carrying  on 
JB  tbem  of  betting  businesses  of  a  kind  which,  in  the 
opbuon  of  the  Legislature,  tended  to  the  injury  and 
demoraliBation    of   improvident   persons,  and  it  is 
emuHj  dpta  that  one  of  the  practices  deemed  to  be 
objectionable  and  injurious  was  that  which  is  known 
as  ready-money  bettmg— viz.,  that  the  person  mi^dng 
tbe  bet  deposited  with  the  bookmaker  the  money 
vbieh  he  was  disposed  to  adventure.     It  is  true  that 
tbe  preamble  has  been  repealed  by  the  Statute  Law 
Bflvision  Act,  1892  (55  &  56  Vict.  c.  19),  l^  which  it 
is  provided  that  su<m  preamble  may  be  omitted  from 
anj  Tevised  edition  of  the  statutes ;  but  the  same  Act 
provides  (section  1)  that  the  repeal  shall  not  affect 
tbe  operation  or  construction  of  the  statute,  and  it  is 
tberefore  legitimately  to  be  referred  to  as  affording 
infonnation   of  the  circumstances  under  which  the 
Act  came  to   be  passed  and,  in  so  far  as  it  directly 
throws  Hght  upon  the  question,  of  the  object  whidb, 
tbe  Legial attire  had  in  view.     It  expressly  declares 
that  one  object  at  least  |>roposed  by  the  Legislature 
VIS  the  suppression  of  this  kind  of  gaming.    It  was 
^Mrefore,  not  merelv  to  prevent  its  being  carried  on 
m  boofea  or  offices  that  the  Act  of  1853  for  the  sup- 
pnaaion  of  betting  houses  (16  &  17  Vict.  c.  119)  was 
paaaed.    Kow  to  pass  an  Act  simply  to  forbid  such 
gaaiog  in  houses  or  offices  would  have  been  com- 
paiatzvely  nscless ;  it  would  have  been  to  leave  open 
abost  of  places  not  falling  within  the  description  of 
^         or  offices  and  impossible  to  describe  by  antid- 
where,    with     equal    facility    and    equiJly 
ig*  effaot  such  obnoxious  betting  might  be 
anied  on  with  impunity.    (See  Lush,  J.,  in  Haigh 
▼.  Tcwn  Council  of  Sheffield,  (1874)  L.  R.  10  a  B.  p. 
WQ    H I  have  correctly  interpreted  the  object  and 
iBtentioii  of  the  Legislature  I  must  say,  with  all 
nspeet  to  the  views  of  those  who  in  some  of  tibe  cases 
bralter    mentioned    have    intimated   a   different 
opinion,  it  seems  to  me  it  would  be  frittering  away  the 
pmnoDM  of   the  Act  to  hold  t^at  a  well-defined 
•cjosnre  known  by  a  particular  name  and  noted  to 
W  ased  as  a  betting  ring  could  not  be  treated  as  a 
fkn   within    the  meaning  of  the  Act  unless  the 

K  charged  with  using  it  for  the  particular  for- 
parposes  confined  himself  to  a  single  spot 
Uested  by  some  such  thing  as  a  stool  or  a  box  to 
^■d  on,  or  an  umbrella  stuck  in  the  ground  spreakd 
Mcr  his  head;  and  that  by  changing  his  position 
iBon  linie  to  time  by  walking  about  and  making  his 
Wis  upon  diiferent  spots  in  the  same  ring  he  could 
■idd  tbe  penalties  oecause  he  was  not  using  a 
*'p3aee."  To  me  this  view  is  unintelligible,  and  it 
keotaes  more  so  when  we  find,  as  we  shall  when  I 
fctusi  the  authorities,  that  for  permitting  several 
taokmakers  to  wander  about  in  and  use  the  whole 
genearMj  for  the  forbidden  kind  of  betting 
Fwner  or  occnpier  might  be  convicted  of  permit- 
sn  illegal  use  of  a  place,  yet  that  none  of  sudi 


bookmakers  could  be  convicted  of  actually  using  it, 
because  each  of  them  used  every  or  any  part  of  the 
enclosure  at  his  pleasure,  and  did  not  coimne  himself 
to  one  fixed  spot  in  it. 

The  Act,  bv  section  1,  forbids  the  openinff,  keeping, 
or  using  any  house,  office,  room,  or  other  place  for  the 
purpose  of  the  owner,  occupier,  or  kee^  thereof,  or  any 
person  using  the  same  or  conducting  the  business 
thereof,  bettmg  with  persons  resorting  thereto,  or  for 
the  purpose  of  any  monev  or  valuable  thing  being 
received  by  or  on  behalf  of  such  owner,  occupier, 
keeper,  or  person  as  aforesaid  as  or  for  the  consider- 
ation for  any  bet  on  any  horse- race ;  and  declares  that 
every  house,  office,  room,  or  other  place  opened, 
kept,  or  used  for  the  purposes  aforesaid,  or  any  of 
them,  shall  be  a  common  nuisance :  and  by  section  2 
shall  be  taken  and  deemed  to  be  a  common  gaming- 
house. It  will  be  observed  that  the  two  sections  I 
have  just  referred  to  have  no  other  effect  than  to 
taint  witii  illegality  for  the  time  being,  any  house, 
&C.,  or  other  place  opened,  kept,  or  used  for  the 

n)Oses  mentioned.  The  third  section  is  that  which 
s  with  the  persons  who  open,  keep,  or  use  houses, 
&c.,  for  such  illegal  purposes.  It  enacts  that  any 
person  who,  being  the  owner  or  occupier  of  any 
house,  office,  room,  or  other  place,  or  a  person  using 
the  same,  shall  open,  keep,  or  use,  or  permit  the 
same  to  be  opened,  kept,  or  used,  for  the  purposes 
mentioned  in  sections  1  and  2,  or  either  of  tnem, 
shall  on  summary  conviction  thereof  be  liable  to  a 
penalty  not  exceeding  £100.  It  is  xmder  this  section 
that  me  respondent  was  charged  in  the  informa- 
tion. Undoubtedly  this  section  is  not  quite  so 
clearly  framed  as  it  might  have  been,  aud  this 
defect  has  given  rise  to  much  discussion  and  con- 
fusion as  to  Hne  proper  interpretation  to  be  put 
upon  it. 

For  the  respondent  it  is  contended  that  the  words 
''or  other  place"  mean  some  other  place  efuadem 
generis  with  a  house,  office,  or  room.  I,  of  course, 
recognize  the  usual  rule  observed  in  the  construction 
of  Acts  of  Parliament— that  general,  following  specific, 
words  should  be  limited  to  mings  ejuedem  generis  with 
those  before  enumerated ;  but  this  rule  of  construc- 
tion must  be  controlled  by  another  equally  general 
one,  that  Acts  of  Parliament  ought  like  wills  or  other 
written  documents  to  be  construed  so  as  to  carry  out 
the  object  sought  to  be  accomplished  by  them,  so  far 
as  it  can  be  collected  from  the  language  employed. 
See  Harrison  v.  Blackburn,  13  W.  E.  135, 17  C.  B.  N.  S. 
at  p.  689,  per  Brie,  C.J.,  and  Byles,  J. ;  Campbell  v. 
PrescoU,  15  Ves.  at  p.  503,  per  Sir  W.  Grant,  M.B.  In 
my  opinion  to  limit  the  meaning  of  the  words  *'  other 
place  "  to  some  other  place  efiMsdem  generis  with  a  house 
or  office  would  have  the  effect  of  defeating,  not  of  for- 
warding, the  object  of  the  Legislature ;  and  I  cannot 
imagine  that,  witii  the  desire  to  suppress  that  kind  of 
betting  mentioned  in  the  preamble,  it  was  in  contem- 
plation to  afford  it  a  sort  of  sanctuary  in  a  betting 
ring  or  in  anv  other  place  not  ejwdem  generis  with  a 
house  and  office.  The  interpretation  to  be  given  to  a 
similar  expression  used  in  the  statute  42  Geo.  3,  c* 
118,  makinff  it  penal  for  any  person  to  keep  any 
office  or  p&ce  to  exercise  any  lottery,  is  expressly 
declared  bv  4  Geo.  4,  c.  00,  s.  60,  to  be  any  place 
in  or  out  of  an  enclosed  building,  whether  upon  land 
or  water,  where  illegal  practices  shall  be  carried  on. 
This  coufirms  me  in  the  view  I  have  taken.  I  am 
further  confirmed  in  this  view  by  the  authorities^ 
hereafter  cited,  of  each  of  the  courts  of  common 
law. 

Upon  a  careful  consideration  of  these  authorities,  I 
cannot  say  that  all  are  equally  satisf  aoto^ ;  but  there 
is  not  one  of  the  judgments  which,  as  distinguished 
^m  the  dicta  not  material  to  the   judgment,   is 
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against  the  contention  of  the  appellant  in  the  present 
case* 

The  case  of  Doggdt  v.  QiUems,  (1864)  13  W.  E.  160, 
390,  17  C.  B.  N.  S.  669,  34  L.  J.  C.  P.  46,  and  (on 
appeal)  in  Ex.  Ch.,  19  0.  B.  N.  S.  765,  34  L.  J.  C.  P. 
159,  is  that  which  has  been  most  often  cited  in  favour 
of  the  views  of  the  respondent.  The  Judgment  itself,  in 
that  case,  really  decides  nothing  affecimg  the  present 
question ;  but  the  dicta  of  the  majority  of  the  judges 
are  in  favour  of  the  appellant's  views.    It  was  an 
action  brought  under  section  5  of  the  statute  of  1853 
to  recover  back  from  the  defendant  money  received 
by  him  from  the  plaintiff  as  a  deposit  on  a  bet  con- 
trary to  section  4,  which  makes  it  a  penal  offence  for 
any  person,  being  the  owner  or  occupier  of  any  house, 
office,  room,  or  place  used  for  the  purposes  aforesaid, 
to  receive  such  a  deposit.    The  defendant,  a  book- 
maker, was  carrying  on  under  a  dump  of  trees  in 
Hyde  Park  his  betting  operations  with  many  persons 
who  resorted  thereto.    Q^e  plaintiff  was  one  of  such 
persons,  and  he  backed  with  the  defendant  for  £5  10s. 
a  horse  about  to  run  at  the  Lincoln  races,  and  paid 
then  and  there  a  deposit  of  that  sum.    The  defendant 
thereupon  laid  him  odds  against  the   horse.    The 
horse  did  not  win,  and  this  action  was  then  brought 
by  the  plaintiff  against  the  defendant  to  recover  back 
his  deposit.    The  case  was  argued,  first,  in  the  Court 
of  Common  Pleas  before  Erie,  C.J.,  and  Keating,  J,, ' 
who  gave  judgment  for  the  plaintiff^  That  judgment, 
however,  was  reversed  in  the  Exchequer  Chamber  on 
the  ground  that  the  defendant  was  not  the  owner  or 
occupier  of  the  spot  on  which  his  betting  took  place 
within  the  meaning  of  section  4.    This  was  quite 
right,   for  undoubtedly  the  defendant  was  neither 
owner  or  occupier  of  any  part  of  Hyde  Park.    The 
question  whether  the  spot  under  the  trees  was  a  place 
within  the  meaning  of   sections  1  and  3  was  not 
judicially  determined,  nor  was  it,  under  the  drcum- 
stances,  essential  to  the  judgment.    In  the  Court  of 
Common  Pleas,  however,  in  reference  to  its  beinp^  a 
place,  Erie,  C.J.,  said :  *'  The  mischief  is  to  my  mmd 
precisely  the  same,  whether  the  party  stands  under 
the  shelter  of  an  oak  tree  or  of  a  roof  or  covering  of 
canvas."    Later  on,  when  speaking  of  the  intention 
of  the  Legislature,  the  Chief  Justice  said:  "It  was 
intended  to  present  every  possible  obstacle  to  the 
professed  gamester  using  a  place  for  exercising  his 
vocation,  and  for  that  purpose  to  prohibit  the  keeping 
or  using  of  any  known  place  for  the  receipt  of  deposits, 
on  the  contingency  of  a  particular  horse  running  and 
winning    at   a   horse-race."        In    the    Exchequer 
Chamber  the  court,    being  composed    of    Pollock, 
C.B.,     Crompton,    J.,    Blackburn,    J.,    Bramwell, 
B.,  Channell,   B.,  Mellor,   J.,   and   Pigott,   B.,  all 
agreed  that  tbe  judgment   of  the    Common  Pleas 
should  be  reversed  upon  the  ground  I  have  already 
mentioned.    But  Pollock,  C.B.,  Crompton,  J.,  Black- 
bum,  J.,  and  Channell,  B.,  substantially  agreed  with 
Erie,  C.J.,  and  Keating,  J.,  in  thinking  the  spot  was 
*'  a  place  "  within  the  meaning  of  the  Act,  Bramwell, 
B.,  Mellor,  J.,  and  Pigott,  B.,  holding  an  opposite 
view  on  the  ground  as  stated  by  Bramwell,  B.,  that 
it  was  "  not  a  place  capable  of  being  used  within  the 
meaning  of  the  Act,"  and  Pollock,  C.B.,  in  his  judg- 
ment, is  reported  to  have  said  that  the  place  had  not 
the  possibility  of  an  owner  or  occupier.     I  cannot 
think  that  these  reported  expressions  quite  represent 
what  the  learned  judges  int^ded  to  convey.    Bram- 
well, B.,  must  have  meant  that  it  was  not  capable  of 
being  used  within  the  meaning  of  section  4,  because 
the  man  who  used  it  was  neither  owner  nor  occupier, 
and  Pollock,  C.B.,  not  that  it  was  not  possible  tor  it 
to  be  owned  or  occupied  by  anybody,  but  that  it 
could  not  be  owned  or  occupied  by  the  defendant. 
As  a  matter  of  fact  it  was  xiaod^  and  also  as  a  matter 


of  fact  it  was  owned  by  the  Crown  and  capable  of 
occupation.    Various  spots  in  Hyde  Park  are  used 
daily,   and  anybody  visiting  Hyde  Park  will  find 
orators,  preachers,  smgers,  lecturers,  reciters,  agitaton, 
and  occasionally  comic  entertainers  and  orchestras, 
using  various  greater  or  smaller  areas  in  it.    Do  none 
of  these  occupy  places  ?    Blackburn,  J.,  to  my  mind 
put  the  decision  in  Doggdt  v.  CaUerM  on  its  proper 
footing.    These  are  Ins  words :    **  I  do  not  say  that 
an  open  field  is  not  a  place  which  may  come  within 
the  description  of  the  t^m  place  in  the  statute,  but  it 
is  necessary  to  show  that  the  person  against  whom 
the  action  is   brought   under    section    5    is    either 
owner  or  occupier  of  the  place,  or  acting  on  behalf  of 
the  owner."    Thus  it  will  be  seen  that  of  the  nine 
judges  before  whom  the  case  was  argued,  six  expressed 
opinions  that  the  spot  under  the  trees  was  aplaoe.  Dogg^ 
V.  GattemSt  therefore,  is  in  favour  of  ana  not  against 
the  appellant  in  this  case.    In  Shaw  v.  Morley,  (1868) 
16  W.  B.  763,  L.  B.  3  Ex.  137,  the  appellant,  as  derk  to 
a  bookmaker,  sat  at  a  desk  placed  on,  but  not  affixed 
to,  the  soil,  in  an  uncovered  enclosure  dose  to  the 
grand-stand  at  Doncaster,  managing  a  deposit  betting 
business  there.  Kelly,  C.B.,  Martin,  B.,  and  Piffott,  B., 
held  it  was  both  an  office  and  a  place,  and  that  the 
business  carried  on  was  the  very  thing  the  Act  intended 
to  prevent.    In  Eaattoood  v.  MiUer,  (1874)  22  W.  B. 
799,  L.  B.  9  Q.  B.  440,  the  appellant  was  charged 
with  permitting  a  certain  place,  '*  to  wit,  a  field,"  to 
be  used  for  the  purpose  of  betting.    The  field  referred 
to  was  an  enclosure  in  extent  nearly  four  acres,  and 
known  as  the  •'Dewsbury  Borough  Park  Ground." 
On  the  day  named  a  pigeon-shooting  match  was 
was  about  to  take  place,   a  number  of  people  were 
admitted  to  the  ground,  of  which  the  appellaat  was 
in  fact  the  sole  occupier,  and  he  received  entrance 
money.     Inside  the  enclosure,   among  the    persons 
assembled,  were  two  bookmakers  with  books  shouting 
out  the  odds  on  the  match,  and  betting  with  those 
disposed  to   bet,  and  receiving  money  by  way  of 
deposit  from  their  customers.    The  appellant  stood 
by  and  could  see  what  was  going  on,  but  said  and 
did  nothing.    The  justices  found  that  the  ground  was 
a  place  within  the  meaning  of  the  Act,  and  that  the 
appellant  permitted  it  to  be  used  for  the  purposes 
forbidden  oy  sections  1  and  3,  and  convicted  him* 
On  appeal  against  this  conviction,  Lush,  J.,  in  )ua 
judgment,  said:    ** First,  was  it  a  place?     It  could 
hardly  be  contended  that  grounds  uncovered  cannot 
be  a  place  within  the  meaning  of  the  Act.     I  see  no 
reason  whatever,  from  the  framing  of  the  Act^  to 
hold  that  there  cannot  be  a  '  place '  within  the  mean- 
ing of  the  Act,  unless  it  is  a  structure  of  some  kind,  a 
bmlding  or  a  tent.    An  enclosed  area,  thongh  on- 
covered,  might  as  well  be  a  '  place  *  within  the  Act,  as 
a  place  either  covered  with  canvass,  as  a  tent,  or  a  light 
structure,  as  a  building.    It  is  an  enclosed  place  occu- 
pied exclusively  by  the  appellant,  and  is  therefore  with- 
in the  language  and  the  intent  of  the  Act.     The  fact 
that  it  is  lOiurge  enclosure  cannot  affect  the  question  if 
it  is  a  place  occupied  and  enclosed  within,  the  mean- 
ing of  the  Act,  to  which  persons  were  admitted  by  the 
sufferance  of  the  occupier."    The  fact  that  the  appel- 
lant was  the  sole  occupier  only  showed  more  deady 
that  he  had  the  fullest  power  to  check  the  use  of  it, 
otherwise  it  was  immaterial.    As  to  whether  the  place 
was  used  for  the  purpose  of  betting  within  the  mean- 
ing of  the  Act,  the  same  learned  judge  said  :  **  It  is 
objected  that  it  was  only  shewn  that  on  one  occasion 
thu  was  done ;  and,  moreover,  it  was  objected,  that 
the  primary  object  of   keeping  the  plaoe  was  not 
for  the  purpose  of  betting  but  for  the    porpose  of 
pigeon  shooting.      I  cannot  take  this  view  of  the 
evidence."  Archibald,  J.,  concurred.  They  agreed  that 
Doggett  v.  tkUtema,  whidi  was  cited  for  uia  appellant^ 
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did  not  gOTem  the  case,  and  a£Bbrmed  the  oonviction. 
hHaigh  v.  The  Town  Council  of  Sheffield  (1874),  the 
aopeUant  was  convicted  of  pennitting  the  illegal  use 
of  an  endosnre  under  very  Binular  drcumBtances.  On 
I  appfisl,  Blackburn,  Mellor,  and  Lush,  JJ.,  uphcdd  the 
coDTiction.  It  would  be  inconvenient  to  set  out  the 
jadgmentB  at  length,  but  each  is  well  worthy  of 
peronl.  It  is  difficult  to  draw  any  satisfactory  dis- 
tinction between  these  two  cases  and  the  present  one. 
Here  the  respondent  used  the  enclosure  himself;  in 
those  cases  the  appellants  permitted  the  user  by 
others:  see  also  Begina  y.  Cook,  (1884)  32  W.  B.  796, 
13  a  B.  D.,  at  p.  385. 

hiBomY.  Fenwidc,  (1874)  24 W.E.  804,  L.E.  9  C.P. 
339,  the  appellant  was  convicted  of  using  a  place  on 
the  racecourse— the  Boodee  at  Chester— for  the  pur- 
poee  of  betting.    He  stood  on  a  stool  in  the  Boodee 
oTcr  which  was  spread  a  large  umbrella,  open,  and 
npported  by  a  long  stick  or  handle  stuck  in  the 
gnnmd  by  a  spike.      From  this  stool   and  under 
this  umbrella  the  apoellant   called   out   the   odds 
^gaioit  the   various    horses,  made   bets,    received 
dcpoeits  of  mon^,  and  gave  tickets.    It  was  not 
dieted  that  this  was  a  betting  within  the  penal 
cIioMs  of  the   Act.    The  only  real   question  was 
vhether  it  was  an  *'  other  place  "  within  the  meaning 
of  lections  1,  2,  and  3.     The  court  (Lord  Coleridge, 
(i^>,  and  Brett  and  Denman,  JJ.)  held  that  the  spot 
ved  was  such  a  place,  saying  that  to  constitute  such 
Ajdaoe  it  should  be  fixed  and  ascertained,  and  Lord 
Coleridge  said  there  was,   to   use  his  own  words, 
■iScient  fixity  of  the  structure  by  means  of  the 
spktd.  mnbrdla,  and  he   distinguished  that   case 
irom  2>(M^  y.  Cattema  upon  the  ground  that  there 
vaein  the  latter  case  no  ascertained  place  within  the 
ttiiiitof  the  park  in  which  the  appellant,  the  defen- 
dant in  that  case,  carried  on  his  avocation.     The 
fiwnetjon  was  affirmed.    In  the  actual  judgment  I 
tttirely  agree,  for  the  evidence  to  support  it  was  o ver- 
Tbehning ;  but  I  am  not  prepared  to  adopt  the  dicta 
w  the  learned  Chief  Justice  if  he  intended  to  suggest 
the  necessity  that  to  constitute  a  place  the  precise 
jot  nsed  by  the  appellant  to  carry  on  his  Mttihg 
■odd  be  indicatea.     Nor  do  I  agree  in  the  dis- 
*"Mtion  he    drew  between  Doggetfa  caee  and  that 
•hich  he  was    deciding.      The   "place"  used  by 
«•  appeOant  Bows  v.    Fenwick  was  the  whole  en- 
«««re.    He  was  entitled  to  use  every  part  of  it  and  to 
■t^ge  his  location  within  it  as  often  as  he  thoueht  fit ; 
hat  howerer  often  he  changed  it  he  was  stiff  using 
wcnoloenre — a  defined  fixed  locality— known  by  a 
*uie  m  which  he  could  readily  announce  himself  to 
Jpwms  resorting  thereto,  and  thqr  could  as  readily 
wbim.    The  fact  that  the  appellant  did  actually 
aukate  in  the  manner  stated,  the  exact  spot  on  which 
J»the  time  being  he   was,  merely  added  to    the 
^mce  of  the  user ;  but  no  case  decides  that  it  was 
•■wtiaL  Supposing  a  well-known  enclosure  to  be  ten 
graa  aquare,  could  it  be  said  that  that  would  not  be  a 
lyeTmlflM  the  predse  spot  in  it  on  which  the  person 
^■V  it  stood  were  indicated,  and  if  the  appellant  in 
^^ttse  I  am  now  describing  had  moved  his  stool 
Mty  times  to  different  spots  within  the  enclosure, 
^^tMch  spot  had  remounted  his  stool  and  resumed 
■>  bettiiig,  woold  he  not  still  be  using  the  one  place 
Maad  paid  for  admission  to,  and  not  twenty  different 

Oecaaeof  Oal2atvayY.MarieSy  (1881)  30  W.  R.  151,  8 

IB.  D.  275,  51  Jm  J.  M.  0. 53,  before  Grove  and  Lopes, 

^tWas  very  similar  to  that  of  Bowe  v,  Fenmck*   The 

^ondent,  Maries,  was  changed  with  using  a  place, 

"ire  and  the  rinsr  at  Fo 

thepniposeof 


^ , , p^^  usmg]  _ 

■  Snad  stand  enclosure  and  the  ring  at  Four  Oaks 
■n  lor  the  purpose  of  bettinir.  &c.    The  respondent 


tftnother 

^ftepsdL  and 


acting  with  Elm,  paid  for  a£nission 
zingi  and  therein  the  respondent's 


companion  stood  on  a  wooden  box  in  no  way  fixed  to 
the  ground  and  unsheltered  by  any  umbrella,  the 
respondent  stood  off  the  box  on  the  ground  by  his 
side.  They  jointly  carried  on  betting  operations  such 
as  in  the  last  case,  one  or  the  other  off  the  box.  The 
justices  held  that  neither  the  enclosure  nor  the  box 
nor  the  two  combined  constituted  a  place  and  dis- 
missed the  charge.  The  case  is  amusing.  The 
respondent  and  the  justices  having  evidently  read  the 
dicta  of  Lord  C!oleridge  in  Botpa  v.  FenwiJs  thought 
that  the  stool  and  spiked  umbrella  fixed  in  the  ground 
were  essential  to  the  constitution  of  a  place,  and 
accordingly  both  the  bookmakers  and  the  magistrates 
thought  the  statute  could  be  successfully  evaded  by 
the  TOokmaker  abandoning  the  stool  and  umbrella 
and  by  one  of  them  using  an  unattached  box  to  stand 
on  and  by  his  partner  standing  on  the  ground.  The 
court  defeated  this  ingenious  attempt  by  reversing  the 
decision  of  the  justices.  There,  again,  there  was  a 
superabundance  of  evidence  to  support  a  conviction, 
and  the  dicta  were  unnecessary  for  the  judgment, 
which  was  clearly  right.  These  two  last  cases  estab- 
blish  nothing  which  goes  beyond  this — that  if  a  fixed 
spot  such  as  suggested  be  essential  to  be  indicated, 
it  was  in  fact  indicated  by  the  stool,  umbrella,  or 
box.  But  no  case  was  cited  in  which  a  conviction 
had  been  quashed  because  of  the  absence  of  such 
indication.  Such  a  case  would  have  required  more 
consideration. 

The  case  of  Snow  v.  HiU,  (1885)  which  the  magis- 
trates read  as  governing  the  present  case,  does  not, 
in  my  opinion,  by  any  means  do  so.  The  appel- 
lant Snow  was  charged  with  using  a  place,  to 
wit,  a  field  at  West  Brompton,  in  Staffordshire, 
for  the  purpose  of  bettinff  with  persons  resorting 
thereto.  Dog  races  were  held  in  an  enclosed  field 
about  five  acres  in  extent.  The  public  were  admitted 
on  payment  to  a  portion  of  the  field,  about  110  yards 
long  by  7  yards  deep,  and  roped  off  from  that  part  of 
the  field  on  which  the  races  were  run.  Many  hun- 
dreds of  persons,  including  the  appellant,  were 
present.  The  appellant  walked  about  and  made  bets, 
and  received  from,  and  paid  monejr  to,  other  persons 
who  were  there.  He  had  no  particular  location  on 
the  reserved  space,  and  carried  no  distinctive  mark« 
It  was  not  even  proved  that  he  was  a  bookmaker,  or 
that  he  did  anytmng  to  indicate  that  he  was  exer- 
cising such  a  calling.  For  aught  that  appeared  he 
was  only  one  of  the  persons  resorting  to  tne  enclo- 
sure, and  did  no  more  than  any  one  of  them  might 
innocently  do,  and  there  was  no  evidence  that  he 
received  any  money  on  deposit,  or  otherwise  than  in 
payment  of  bets  he  had  won.  The  magistrates, 
however,  erroneously  thought  the  case  governed  hf 
Eastwood  y.  Miller y  and  convicted  him.  An  appeal 
against  the  conviction  was  heard  by  Lord  Coleridge, 
G.  J.,  and  A.  L.  Smith,  J.,  who  reversed  that  decision. 
In  so  doinff  they  were  alsolutely  right.  A.  L.  Smith, 
J.,  pointed  out,  in  delivering  the  judgment  of  the 
court,  that  the  mere  fact  of  a  person  resorting  to  a 
place  and  betting  with  others  he  finds  there  is  no 
offence  imder  the  Act.  It  is  significant  that  the 
respondent  did  not  even  appear  or  make  any  attempt 
to  support  the  conviction.  Snow  v.  Hilly  therefore, 
is  no  authority  for  the  respondent  in  this  case. 

Two  cases,  WhiUhurst  v.  Fincher,  (1890)  17  Cox  C.  C. 
70,  38  W.  E.  Dig.  82,  and  Eomshy  v.  Baggetty  40  W.  E. 
111.  [1892]  1  Q.  B.  20,  17  CoxO.  C.  428,  were  cited  to 
us,  the  former  as  an  authority  in  favour  of  the  respond- 
ent, the  latter  as  an  authority  for  the  appellant.  They 
require  a  little  close  attention  and  consideration, 
for  on  a  mere  cursory  glance  at  the  headnote  of 
the  first  of  them,  as  reported,  they  appear  to  be 
a  little  contradictory.  They  are,  however,  not  at 
all  BO  when  really  understood.    The  first  of  them, 


hu 
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Whiiehwrst    ▼.   Finchetr^    was    argued    before    Fry, 
L.J.,    and    Mathew,    J.      Fincher,   the    defendant, 
was  charged  with  using  the  bar-room  of  a  public- 
house  for    the    purpose    of    betting    with    persons 
resorting  thereto.    The  facts  were  as  follow  :  Fincher 
on  three  successive  days  went  to  the  bar-room  of  the 
Dartmouth  Hotel  at  West  Bromwich  for  tiie  purpose 
of  betting  on  horse-races,  and  did  there  in  fact  bet 
with  persons  who  resorted  thereto.    He  occupied  no 
specific  part  of  the  room,  which  was  a  public  one, 
and  he  had  no  other  interest  of  any  kind  in  the  house. 
There  was  no  evidence  that  he  was  a  professional 
betting  man.     For  aught  that  appeared  the  defendant 
only  resorted  to  fche  bar  as  one  of  the  public,  and 
when  there  did  in  fact  make  bets  with  persons  whom 
he  met.    The  magistrate  took  this  view  of  the  evi- 
dence, and  held  that  this  was  not  such  a  user  of  the 
room  as  was  contemplated  by  the  3rd  section  of  the 
statute.    In  his  judgement  supporting  the  magistrate's 
decision  Mathew,  J.,  is  reported  to  have  said  that  it 
was  not  sufficient  merely  to  show  that  the  defendant 
went  to  the  bar-room  and  made  bets,  and  he  thought 
that  on  the  facts  proved  Snow  v.  HUl  governed  the 
case.      I  recognize  the  soundness  of  that  decision 
on  the  facts  found,  for  there  is  no  more  illegpality 
in    making  a    casual   bet    in  a  room  not    wholly 
or    partially    devoted    to    betting    than    there   is 
in    making    it    in    a    field    with    a   person    who 
is    casually  found  there,     ffonuby  v.   Baggett  was 
a  very  different  case.   There  Baggett,  the  respondent, 
was  himself  the  occupier  of  "The  Chimes"  licensed 
beer-house  at  Poplar.    The  magistrate  found  as  facts 
that  on  four  different  days  a  professional  bookmaker 
and  his  clerk  were  in  the  bar  and  tap-room  for  the 
purpose  of  betting ;  that  they  did  bet  with  persons 
resortine  thereto  on  horse-races  and  received  deposits 
on  the  Dets  made,   and  that  the  respondent  Knew 
of  and  permitted  such  user.     As  a  matter  of  fact 
neither  the  bookmaker  nor  his  clerk  used  any  part 
of  the  house  except  the  bar  and  tap-room,  and  these 
only  in  common  with  the  ordinarv  customers  of  the 
house.    The  magistrate  dismissed  the  summons  on 
the  authority  of   Whitehurnt  v.  Fincher  and  Snow  v. 
Hill.    On    appeal  the  court  (Mathew    and   A.   L. 
Smith,    JJ.)    held    the   magistrate   to  be    wrong, 
Mathew,  J.,  holding  that  it  was  not  necessary  to  a 
conviction  that  the  room  or  place  should  be  used 
exclusively  for  betting;    that  to  render  the  book- 
maker Uable  it  would  be  enough  to  show  that  he  was 
in  a  room  for  the  purpose  of  inviting  people  to  come 
and  bet  with  him ;   and  that   the    respondent,   the 
occupier,  was  liable  for  permitting  such  user.     In 
explaining  his  judgment  m  IVhitehurst  v.  Fincher,  as 
supporting  the  case  then  before  him,  that  learned 
judge  said :  *'  In  the  present  case  the  betting  was 
not   casual,    but    the    room    was   constantly    and 
systematically  used  by  a  professional  bookmsJcer  for 
the  purpose  of  betting  wi&  persons  resorting  there- 
to."   In  this  A.  L.  Smith,  J.,  concurred.    It  is  dear 
that  the  distinction  between  the  two  cases — ^whatever 
particular  expressions  may  have  been  used  or  may 
appear  in  the  report  of  Whitehibrst  v.  Fincher — ^is,  that 
in  that  case  the  use  of  the  room  was  not  for  betting 
as  a  business,  but  that  all  that  was  done  was  that 
the  defendant  had  casually  betted  there  with  three  or 
four  people,  whereas  in  Homsby  v.  Raggett  the  bet- 
ting for  which  the  room  was  used  was  that  carried  on 
as  a  business  by  a  professed  or  professional  book- 
maker.   In  considering  the  question  of  user  I  can 
see  no  difference  between  a  betting-ring  and  a  room 
used  for  the  same  purpose.    McWillicmi  v.  Dawson 
66   J.    P.    182,    was    a    charge    against    a    book- 
maker for  using  a  place  under  section  3.    The  book- 
maker was  seated  in  the  bar  of  a  public-house  on 
several  days  for  nearly  an  hour — ^not  always  in  the 


same  spot — ^betting  on  horse-racing  with  a  number  of 
persons  who  frequented  the  house.  Some  paid  to  and 
others  received  from  him  money  on  account  of  bets. 
It  was  found  that  he  used  the  bar  for  the  purpose  of 
betting  with  them,  but  that  he  had  no  exclusive  use 
or  occupation  of  the  bar  or  any  part  of  it.  The 
magistrate  refused  to  convict.  On  appeal,  Mathew 
and  A.  L.  Smith,  JJ.,  held  that  the  case  could  not  be 
distinguished  from  Hornahy  v.  Baggett,  and  that  the 
bookmaker  was  liable  to  be  convicted  of  using  a  place 
for  the  purpose  of  betting  under  section  3,  and  that 
the  same  reasons  applied  to  the  license-holder. 

In  Begina  v.  Worton,  [1895]  1  a  B.  227,  43 
W.  B.  Dig.  69,  it  was  held  that  evidence  that 
on  three  successive  days  the  defendant  was  in 
a  bar  of  a  beer-house,  that  a  number  of 
persons  came  in,  took  slips  of  paper  hanging  on 
the  wall,  wrote  on  them  the  names  of  the 
horses  they  wished  to  back,  wrapped  up  in 
them  the  money  they  wished  to  stake,  and 
handed  the  slips  with  uie  money  enclosed  to  the 
defendant,  furnished  sufficient  evidence  to  go  to  the 
jury  upon  an  indictment  under  section  3,  and  the 

i'ury  rightly  found  that  the  defendant  had  used  the 
»ar  for  the  purpose,  of  betting  with  persons  resorting 
thereto :  per  Liord  Bussell  of  Killowen,  C.J.,  Pol- 
lock, B.,  and  Hawkins,  Lawrance,  and  Wright,  JJ. 

Liddell  V.  Lo/thouse,  44  W.  B.  349,  [1896]  1  Q.  B. 
295,  is  the  latest  case  to  be  found  in  the  liaw  Be- 
ports  on  the  Common  Law  Side  bearing  on  the  ques- 
tion as  to  what  is  an  "  other  place."    The  respondeat 
Lof  thouse  was  charged   at  Stockton-on-Tees   police- 
court  with  having  used  a  place  situated  on  the  river  mde 
for  the  purpose  of  betting  with  persons  resorting 
thereto.    The  place  in  question  was  called  Hubbacks 
Quay,  partly  surrounded  by  a  hoarding  supported  by 
wooden  stays  driven  into  the  g^und.     On  uree  con- 
secutive days  the  respondent  was  found  at  the  back 
of  the  hoarding  between  the  same  two  stays  oaUing 
out  tiie  odds  on  horses  and  betting  with    persons 
coining  to  him.    The  justices  found  that  he  went  to 
the  spot  for  the  sole  purpose  of  making  a  book  on 
horse-races,  and  because  ne  knew  there  would  be  a 
number  of  persons  wanting  to  back  horses   there. 
The  justices,  however,  doubting  whether  the  spot  was 
a  place  declined  to  convict.     On  appeal  Ldnmey  and 
Kay,  L.JJ.,  sitting  as  a  divisional  court,  held  that  it 
was  a  plcM^e,  and  that  the  justices  were  wron^  in  not 
convicting.    That  the  decision  on  the  facts  stated  was 
right,  there  can  be  no  shadow  of  doubt ;  and  it  needed 
not  the  aid  of  the  stays  to  support  it. 

I  will  not  refer  to  my  own  judgment  in  Reg, 
V.  Preedy  (1888),  in  which  I  fully  oiscussed  the  ques- 
tion now  before  us  and  to  which  I  adhere.  Nor 
do  I  think  it  would  materially  assist  the  solution  of 
the  question  before  us  to  cite  any  of  those  cases  whioh 
have  been  decided  upon  charges  under  the  LaoeoBng 
Acts,  for  they  stand  on  a  different  footing  ;  nor 
those  cases  which  are  to  be  found  forbidding  any 
gaming  in  public  streets,  &c.,  for  they  depend  on 
special  enactments ;  nor  the  cases  deciding^  what  are 
public  places  under  the  Vagrant  Act.  I  prefer  to 
decide  this  case  upon  principle  and  upon  authorities 
directly  bearing  upon  it. 

It  is  not  possible  to  give  so  precise  a  definition  of 
what  is  an  "  other  plcM^e  "  as  shall  be  applicable  to  every 
imaginable  state  of  facts.  Each  case  must  of  necessity 
depend  and  be  decided  upon  its  own  particular  car- 
cumstcmces;  but  after  very  careful  consideration  I 
have  arrived  at  the  conclusion  that  any  area  of 
enclosed  ground — expressing  no  opinion  as  to  unen- 
closed areas — covered  or  uncovered,  which  is  known 
by  a  name  or  is  capable  of  reasonably  aocuate 
description,  to  which  persons  from  time  to  Hwob  or 
upon  any  particular  oocasioos  or  oooadon  re9ost»  and 
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wbo  may  very  properly  be  described  as  resorting 
thereto— used  by  a  professional  betting  man  for  the 
parpose  of  exerdsLOg  his  calling  and  betting  with  such 
penonB,  or  for  the  purpose  of  carrying  on  a  ready- 
money  betting  business,  may  be  a  place  within  tne 
meaniog  of  ue  statute.  Metes  and  bounds  are  not 
eflsential,  and  it  matters  not,  in  my  opinion,  whether 
lor  bis  own  convenience  the  bookmaker  diooses  to 
remain  during  his  hours  of  attendance  upon  one  par- 
ticolsr  spot  within  that  area  or  whether  he  prefers  to 
moTe  about  within  that  area  from  one  spot  to  another 
as  he  IB  minded.  The  Act  speaks  of  other  "place," 
not  a  spot  in  a  place.  If  to  make  it  a  place  the  book- 
maker must  fix  himself  on  and  use  only  one  spot,  he 
would  always  have  it  in  his  power  to  evade  the  Act 
by  wandering  over  the  whole  area. 

Assaming  the  ring  in  question  was  a  place  within 

tbe  meaning   of  the    statute,    there  was,    in   my 

opinion,  abundant  evidence  of  such  user  of  it  by 

tbe  respondent  as  was  forbidden  by  section  3.    It 

WB9,   indeed,    suggested    that    there   could  be  no 

iUml  user  oi  any  place  unless  such  place  could  be 

laiiiy  described  as  then   already  opened,  kept,  or 

Died,  that  is,  appropriated  wholly   or  in  put  for 

tbe  fllegal  puxposes  mentioned  in  section  3.    Morley 

▼,  GrtmhalgK   11    W.  B.    263,    3    B.    &    S.    374, 

32  L.  J.  M.  C.  93,  1,  was  dted  in  support  of  this 

suggestion.     That  case,  however,  as  also  did  Clark  v. 

Bague,  8  W.  B.  363,  8  Cox  0.  G.  327,  turned  upon 

tbe  peculiar  language  of  12  and  13  Yict.  c.  92,  for- 

bidding   cock-fighting    in    a    place   used    for   that 

purpose,  and  does  not  assist  in  the  present  discussion. 

In  my  opinion,  a  person  using  a  place,  though  it  be 

for  tbe  first  time,  for  the  forbidden  purposes,  is  liable 

to  be  convicted  under  section  3  (see  per  Blackburn, 

J.,  in  Haigh  v.  Tmvn  Council  of  Sheffield^  L.  B.  10, 

a  3.108): 

At  one  time  it  was  looked  upon  as  a  doubtful 

question     whether    the    Legislature    intended    the 

CBsctmenta  to  prohibit,  and  whether  in  fact  they 

prohibited,  anything  more  than  that  class  or  kind 

of  gaming  wmch  consisted  of  receiving  deposits  of 

money  as  the  consideration  for  bets  on  future  events 

dfacribed  in  the  now  repealed  preamble  of  the  Act.    I 

aoi  of  opinion  that  such  restricted  interpretation  of  the 

meting  datues  would  be  doing  violence  to  the  very 

plain  onmistakeable  words  used  in  them.    Moreover, 

tbe  qnestion  was  judicially  set  at  rest  by  Bond  v. 

rtttwfc,  42  W.  B.  222,  17  Cox  C.  C.  749,  where  it  was 

beldbylx>rd  Coleridge,  C.J.,  and  Collins,  J.,  that 

betting  with  persons  resorting  to  a  place,  and  receiving 

deposits  on  bets  were  distinct  offences.    (See  also  The 

Q»0efi  T.  Broum,  43  W.  B.  222,  [1895]  1  a  B.  119  ;  and 

Tkt  Queen  ▼.    Worton,  [1895]  ibid  227).     In  the  case 

before  as  there  was,  in  my  opinion,  abundant  evidence 

fbat    the    respondent    used    the    Tattersall's    ring 

at  Hmrst  Park  for  both  purposes. 

In  dealing  with  the  evidence  in  each  particular 
eue  the  magistrates  should  always  bear  in  mind 
tbat  tbe  law  does  not  forbid  betting  itself,  nor 
is  the  bnsiDees  or  avocation  of  a  bookmaker  neces- 
stfily  illegal:  Thtoaites  v.  CoulihwaiUy  44  W.  B.  295, 
ri896]  1  Ch.  496.  But  what  the  Legislature 
bas  forbtdden,  and  what  it  has  pronounc^  to  be 
iUegaL,  is  tbe  use  by  those  who  make  a  trade  and 
ViMinfiia  of  betting,  of  any  place  for  the  purpose  of 
bcttiDg  with  persons  resorting  thereto,  or  for  the 
puipose  of  receiving,  either  themselves  or  by  any 
oth^  peracniy  any  money  or  valuable  thing  as  the 
eofisideraticHi  for  a  bet  or  bets  on  any  event  of  any 
Vone-raoe,  &c  We  are  not  called  upon  to  do  more 
flHa  declare  our  opinions  upon  the  law  as  applicable 
to  eases  like  the  present.  Whether  an  individual 
shagged  with  infringing  the  law  has  in  fact  been 
foil^  of  suoh  infrmgement  it  is  the  duty  of  the 


magistrates  to  determine,  bringing  their  best  intelli- 
gence honestiy  to  bear  upon  each  particular  case 
having  regard  to  the  facts  before  them. 

In  the  present  case  we  are  of  opinion  that  the 
justices  took  an  erroneous  view  of  the  law,  and  the 
case  must,  therefore,  be  remitted  back  to  them,  with 
costs  to  be  paid  by  the  respondent. 

Case  remitted  to  thejuetioee. 

Solicitors  for  the  appellant,  Malkin  &  Co„ 

Solicitor  for  the  respondent,  Theodore  AUingham* 


Q.  B.  Div.  \  ,^  „. 

(Wright  and  Bruce,  JJ.)  /  ''*''•  ^^' 

In  re  Chapfebs. 
Ex  parte  The  Attobney-Genebal.  (a.) 

Veacatioue  Actions  Act,  1896  (69  &  60  Vict,  c.  51)— 
VeTxdioue  proceedings  instituted  he/ore  the  passing  of 
the  Act — '*  Beasonahle  ground,** 

An  order  under  the  Vexatious  Actions  Ad,  1896, 
may  he  founded  upon  vexatious  legal  proceedings  com- 
menced  before  the  passing  of  that  Act,  In  dealing  with 
an  application  for  such  an  order  the  court  will  consider 
the  number,  general  character,  and  results  of  the  pro' 
ceedings  alleged  to  be  vexatious,  and  may  make  the  order 
although  there  may  have  been  reasonable  ground  for  the 
proceedings  in  each  case  considered  by  itself. 

Application  made  by  the  Attorney- General  under 
the  Vexatious  Actions  Act,  1896. 

Section  1  of  that  Act  is  as  follows:  ''It  shall  be 
lawful  for  the  Attorney- General  to  apply  to  the  High 
Court  for  an  order  under  this  Act,  and  if  he  satisfies 
the  High  Court  that  any  person  has  habitually  and  per- 
sistently instituted  vexatious  legal  proceedings  without 
any  reasonable  ground  for  instituting  such  proceed- 
ings, whether  in  the  High  Court  or  in  any  inferior 
court,  and  whether  against  the  same  person  or  against 
different  persons,  the  court  may,  after  hearine  such 
person  or  giving  him  an  opportunity  of  being  heard, 
after  assigning  counsel  in  case  such  person  is  imable 
on  account  of  poverty  to  retain  counsel,  order  that 
no  legal  proceedings  shall  be  instituted  by  that 
person  in  the  High  Court  or  any  other  court  unless 
he  obtains  the  leave  of  the  High  Court  or  some  jadge 
thereof,  and  satisfies  the  court  or  judge  that  such 
legal  proceeding  is  not  an  abuse  of  the  process  of  tbe 
court,  and  that  there  is  primd  facie  ground  for  such 
proceeding." 

It  appeared  from  the  affidavits  that  the  respondent 
had  during  the  past  five  years  brought  foity-eight 
different  actions,  some  in  the  High  Court  and  some 
in  inferior  courts.  The  defendants  included  several 
judges  of  the  High  Court  and  of  county  courts,  the 
Speaker  of  liie  House  of  Commons,  the  Archbishop 
of  Canterburv  and  other  trustees  of  the  British 
Museum,  officials  of  the  Houses  of  Parliament,  and 
other  persons  occupying  official  positions.  In  one  of 
the  adions  the  respon(fent  had  recovered  a  small  sum 
of  money  for  work  and  labour  done.  In  the  other 
cases  the  causes  of  action  included  conspiracy  by 
judges  and  others  to  defeat  the  ends  of  justice, 
assaidt,  refusal  to  accept  tiie  respondent's  petitions 
to  Parliament,  and  refusal  to  allow  him  to  use  the 
reading-rooms  in  the  British  Museum.  Some  of 
these  actions  had  been  stayed  as  vexatious,  some  had 
been  dismissed,  and  some  were  still  pending.  All  the 
actions  except  one  had  been  commenced  before  the 

(s.)  Beported  by  T.  B.  Colqxthoxtn  Dill,  Bsq., 
Barrister-at-Law. 
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High  Coubi. 


14th  of  Auffogt)  1896,  the  date  of  the  passing  of  the 
Vexatioua  Actions  Act,  1896. 

air  R,  E.  WeUter,  A,G.  {Heiiry  Sutton  with  him), 
for  Ihe  application. 

Carrie  Orant,  for  the  respondent. — ^The  Act  is  not 
rebrospeotive.  Of  the  forty-eight  actions  forty-seven 
were  iostitated  before  the  Act  was  passed,  and  an 
application  under  the  Act  cannot  be  founded  upon 
proceedings  instituted  before  the  Act.  Its  effect  is 
to  impose  a  restriction  upon  the  exercise  of  a  right 
possessed  by  the  subiect,  and  it  does  not  deal  with 
procedure  merely.  It  is  therefore  applicable  only  to 
▼exatious  proceedings  commenced  after  the  Act  was 
passed :  WHght  v.  Hale,  9  W.  R.  157,  6  H.  &  N.  227 ; 
Warner  v.  Murdoch,  25  W.  B.  207,  4  Ch.  D.  750; 
Kimhray  v.  Draper,  16  W.  R.  539,  L.  B.  3  Q.  B.  161. 
rWBlGHT,  J.,  referred  to  Beg.  v.  Vine,  23  W.  B.  649, 
ti.  R.  10  Q.  B.  195.]  That  case  depended  upon  the 
consideration  of  the  safety  of  the  public.  Further,  the 
daims  in  these  actions  were  well  founded,  and  the 
respondent  bv  bringing  them  has  not  habitually  and 
persistently  instituted  yexatious  legal  proceedings 
without  reasonable  ground. 

Wbight,  J. — In  this  case  two  objections  have  been 
taken  on  behalf  of  the  respondent.  First,  it  is  said 
that  this  Act  is  not  retrospective ;  that  is,  that  an 
application  under  it  cannot  be  founded  on  proceed- 
ings instituted  before  it  was  passed.  No  such  dis- 
tinction is  indicated  in  the  Act  itself;  there  is 
nothing  in  it  to  limit  action  taken  under  it  by  the 
Attomey-Gtoeral  to  conduct  occurring  since  the  Act 
was  passed.  I  think  this  case  is  even  clearer  than 
Beg.  V.  Vine,  in  which  case  it  was  held  that  the 
provision  of  the  Wine  and  Beer  Amendment  Act, 
1870,  disqualifyinff  persons  convicted  of  felonv  from 
selling  spirits  apjpied  to  a  person  who  actually  held 
a  licence  when  the  Act  came  into  operation.  In 
making  this  order  we  are  not  in  any  true  sense  giving 
a  retrospective  operation  to  this  Act ;  in  so  far  as  we 
do  so  we  are  following  the  plain  language  of  the  Act. 

As  to  the  second  point  argued  before  us,  I  think 
that  tiie  consideration  of  whether  a  person  has 
habitually  and  persistently  instituted  vexatious  legal 

Sroceedings  without  any  reasonable  ground  does  not 
epend  on  a  minute  examination  of  whether  in 
each  particular  action  there  was  or  was  not  a  reason- 
able g^und ;  we  must  consider  the  niunber  of  actions 
brought,  their  general  character  and  their  results. 
In  tins  case  I  thmk  that  there  has  been  a  mass  of  litiga- 
tion of  a  vexatious  character,  and  that  we  ought  to 
make  the  order. 

Bbitoe,  J. — I  am  of  the  same  opinion.  We  are  not 
asked  to  say  that  this  Act  is  retrospective.  It  is 
suggested  tliat  we  should  disregard  all  circumstances 
which  happened  before  the  Act  was  passed;  but  I 
think  that  this  is  not  so.  We  must  took  at  all  the 
proceedings  as  a  whole,  and  I  cannot  entertain  a 
doubt  that  vexatious  proceedinffs  have  been  habitu- 
ally and  persistently  instituted  within  the  meaning 
of  the  Act. 

Order  in  terrM  of  the  Act. 

Solicitor  for  the  Attorney-General,  TJie  Solicitor  to 
the  Treasury 

Solicitor  for  the  respondent,  The  Official  Solicitor. 


Q.  B.  Div.  1 

e,  JJ.)  / 


Jsn.! 


(Wright  and  Bruce, 

Bramble  v.  Lowe,  (a.) 

Vaccination — Proceedings  against  parent  to  en/me 
vaccination —  Vaccination  officer — A  vihority^  Minvk 
of  appointment— Vaccination  Act,  1867  (30  &  31  Vid. 
c.  84),  s.  31  —  Local  Government  Board  General 
Order,  Slst  of  October,  1874,  articles  16,  17. 

A  vcuxination  officer  appointed  by  a  minute  of  the 
guardians  has  authority  to  institute  proceedings  under 
section  31  of  the  Vaccination  Ad,  1867,  againsit  a  parent 
for  non-compliance  with  a  notice  requiring  him  to  pro- 
cure the  va^cdnation  of  his  child,  without  a  special 
authority  from  the  guardiaru. 

Special  case  stated  by  a  justice  of  the  peace  for  the 
borough  of  Ipswich. 

An  information  was  laid  under  section  31  of  the 
Vaccination  Act,  1867,  by  the  respondent,  who  was  a 
duly  appointed  vaccination  officer,  against  the  appel- 
lant for  non-compliance  with  a  notice  requiring  him 
to  have  his  child  vaccinated.  At  the  hearing  the 
clerk  to  the  guardians  produced  a  minute  of  the 
appointment  of  the  respondent  as  vaccination  ofBoer, 
and  the  consent  of  the  Local  Gbvemment  BcMird  to 
the  appointment,  which  was  dated  the  15th  of  Febra- 
ary,  1892.  This  was  the  only  evidence  of  authority  to 
prosecute  produced  by  the  respondent;  but  it  was 
admitted  that  the  g^uardians  had  passed  a  resdutioa 
giving  the  respondent  general  instructions  to  prose- 
cute except  in  cases  in  which  an  order  had  previously 
been  obtiuned  against  the  person  in  default. 

The  magistrate  made  an  order  against  the  appel- 
lant for  ue  vaccination  of  the  child,  subject  to  this 
case,  the  question  for  the  opinion  of  the  oourt  being 
whether  the  respondent  had  the  requisite  authority  to 
institute  these  proceedings. 

Local  Gbvemment  Board  Gtoeral  Order. — ^Regula- 
tions under  Vaccination  Act  (dated  the  Slst  of 
October,  1874) : 

Article  16. — The  guardians  shall  in  all  oaaes  m 
V7hich  the  provisions  of  the  Vaccination  Acts  for 
enforcing  vaccination  have  been  neglected,  oanse 
proceedings  to  be  taken  against  the  persons  in 
default,  and  for  this  purpose  shall  give  direotioiis 
authorizing  the  vaccination  officer  to  institute  and 
conduct  such  proceedings;  but  no  directions  shall 
authorize  the  vaccination  officer  to  take  farther  pro- 
ceedings under  section  31  of  the  Vacoinatioa  Act, 
1867,  in  any  case  in  which  an  order  has  already  bean 
obtained  and  summary  proceedings  taken  nnder  that 
section  until  he  shall  have  brought  the  ciroamstttnoQi 
of  the  case  under  the  notice  of  the  guardians  and 
received  their  special  directions  thereon. 

Artide  17. — The  vaccination  officers  shall  take  bmI 
proceedings  as  may  be  neoessanr  under  the  Vaooinfr 
nation  Acts  in  any  case  in  whidi  the  Ijooal  Qovecai 
ment  Board  may  direot  him  to  do  so. 

Schultess  Young,  for  the  appellant. — ^The  V( 
tion  Act,  1867,  s.  27,  required  the  vaonination  . 
to  obtain  the  authority  of  the  guardians  in  each  ^ 
ticular  case  before  instituting  prooeedings  uu 
section  31 ;  but  section  27  was  rn>ealed  by  the  J 
of  1871,  and  in  1874  it  was  decided  in  Knighi 
Halliwell,  22  W.  It.  689,  L.  B.  9  Q.  B.  412»  that  pi 
ceediDgs  could  be  instituted  under  seotiofn  31  of  ( 
Act  of  1867  without  any  special  authority.  TI 
article  16  of  the  General  Order  of  the  Ijooal  Qom 
ment  Board,  October  31,  1874,  was  introduoed, 
under  that  article  it  is  necessary  for  the  offioet 
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HlQH  OOXTBT. 


obtam  aathotity  in  each  case  before  institatiiig  pro- 
oeedxDgB  under  section  31  of  the  Act  of  1867.  la 
Bdbin»on  y.  Zotoe,  13  Times  L.  B.  19,  there  is  an 
oburraHsm  of  Wright,  J.,  to  the  effect  that  it  is 
moit  imwoper  to  give  general  instraotions  to  vaoci- 
nation  officers  to  prosecute. 

Ouy  SUpheiwm,  for  the  respondent,  was  not  called 


Wbiqht,  J. — I  am  afraid  that  this  case  has  come 
liere  owing  to  a  misapprehension  of  what  I  said  in 
BeiniwmY,  Lotve.  I  did  say  in  that  case  that  a 
qiustion  might  arise  under  article  16  as  to  the  pro- 
priety of  the  guardians  giviuff  general  instructions, 
Dot  I  had  no  intention  of  deciding  the  question. 

Under  the  Act  of  1867  authorily  had  to  be  obtained 
m  each  case  from  the  guardians  before  proceedings 
ven  instituted.  The  law  was  altered  by  the  Act  of 
1871,  which  repealed  section  27  of  the  Act  of  1867,  and 
DOW  a  Taocination  officer  is  entitled  to  proceed  witiiout 
any  ipedal  authoritv  from  the  guardians.  Moreover, 
ooder  article  17  of  tne  order  of  1874  the  officer  must 
ta^  proceedings  if  the  Local  Gbvemment  Board 
direct  him  to  do  so,  even  without  the  approval  of  the 
guardians. 

It  ii  contended  for  the  appellant  that  the  effect 
of  artide  16  is  to  restore  the  law  as  it  was  prior  to 
the  Act  of  1871 .  I  do  not  agree  with  that  argument. 
Article  16  is  not  very  dearly  expressed,  but  its  mean- 
ing is,  in  my  opinion,  that  before  any  default  under 
the  Acts  has  ooeurred,  the  g^rdians  may  give  general 
inatnictionfl,  under  the  authority  of  which  proceedings 
oanbe  instituted  when  the  occasion  arises.  As  I  have 
shvady  said,  I  do  not  think  any  general  instructions 
an  remiired,  because,  in  my  opinion,  the  officer  can 
proceed  of  hia  own  motion  uncter  section  31.  It  may 
kaaid  then  that  article  16  is  superfluous.  I  am 
iadmed  to  think  it  is. 

BKucRy  J. — ^I  agree. 

flofidtor     for  the  appellant,  A.  8.  LeightoUy  for 
fWZwmy,  Ipswich. 

Sdidtor  for  the  respondent,  Jiexworthy, 


Jan.  18. 


a  B.  Div.  I 

(Wc^ht  and  Bruce,  J  J.)  j 

TAIiLANOBY  V.  FlETOHEB.   (a.) 

Qimdmal  lata — Brawling  in  churchyard — ^^  Any  per- 
aon" — Clerfft/man-^iS  <fe  24  Vict,  c.  32,  a.  2. 

The  preanMe  to  23  <f;  24  Vict.  c.  32  recites  that, 
*  Whetiae  it  is  expedient  to  dboliah  the  iuriadiction  of 
ttc  Sodetfcutical  Cowrie  of  England  and  Ireland  over 
f^nom  nut  in  holy  orders  in  suits  for  brawling"  Sec" 
^Senoeis  thai  *^  any  person  who  shall  he  guilty  of 
'■rfma,  vioieiftj  or  indecent  behaviour  .  .  .  tn  any 
AniiymJ  "  shaU  be  liable  to  a  penalty. 

Bdd,  that  section  2  applies  to  persons  in  holy  orders 
ilaaetf  as  to  laymen, 

[  case  stated  by  justices   of  Derbyshire  in 

Bons  at  Swadlincote. 

like  ^pellaiit  was  charged  under  23  &  24  Yict.  c 

\aL  2,  &r  that  he  on  the  13th  uf  June,  1896,  was 

of   iiidaoent  and   violent    behaviour  in  the 

lyazd  of  the  parish  church  of  Bodiston. 

facts  were  as  follows.    The  appdlant  was  per- 

emmte  of  Boslitton,  and  the  respondent  was 


k)  Eaported  hy  F.  O.  Bobdtbon,  Bsq.,  Barrister- 
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churchwarden.  Prior  to  the  appellant's  appointment 
a  woman  had  died,  and  been  buried  in  the  church- 
yard. Above  her  grave  was  a  grass  mound,  but  no 
tombstone.  The  appellant  gave  orders  to  the  sexton 
to  levd  the  mound  above  the  grave. 

On  the  13th  of  June,  1896,  the  sexton  was  engaged 
in  doing  so,  the  appellant  being  present.  Several 
relatives  of  the  deceased  woman  entered  the  church- 
vard,  and  expressed  great  resentment  at  finding  that 
her  grave  was  being  interfered  with.  The  appellant 
directed  the  sexton  to  proceed  with  the  work  of 
levelling,  addiug  that  he  would  protect  him.  One  of 
the  deceiewed's  ralatives  advanced  towards  the  ap 
lant  raising  a  stick  in  a  threatening  manner, 
upon  the  appellant  pointed  a  revolver  at  the  man, 
saying,  'Til  shoot  you."  A  scuffle  ensued,  and 
subsequently  the  police  interfered. 

It  was  contended  before  the  justices  first,  that  the 
statute  23  &  24  Yict.  c.  32,  s.  2,  did  not  apply  to 
persons  in  holy  orders ;  secondly,  that  the  appellant 
as  perpetual  curate  had  discretionary  powers  as  to  the 
keeping  and  management  of  the  churchyard,  and 
that  he  was  acting  in  the  exerdse  uf  his  legal  rights 
in  levelling  the  mound,  that  the  rdatives  of  the 
deceased  woman  were  guilty  of  a  trespass,  and  that 
the  facts  showed  a  bond  fide  claim  of  right  on  the  part 
of  the  appellant,  whereby  the  jurisdiction  of  the  jus- 
tices was  ousted. 

The  justices  found  as  a  fact  that  the  appdlant  had 
been  guilty  of  violent  and  indecent  behaviour,  and 
convicted  the  appdlant. 

The  questions  for  tiie  opinion  of  the  court  were  (1) 
Does  23  &  24  Yict.  c.  32,  s.  2,  apply  to  persons  in 
holy  orders ;  (2)  had  the  justices  jurisdiction  to  hear 
and  determine  the  case,  and  to  convict  the  appellant. 

23  &  24  Yict.  c  32,  s.  2,  provides  that  "  any  per- 
son who  shall  be  guilty  of  riotous,  violent,  and 
indecent  behaviour  ...  in  any  churchyard" 
shall  be  liable  to  a  penalty. 

Simpsont  for  the  appdlant,  on  the  first  point 
referred  to  the  preamble  of  the  statute,  which  is  in  the 
following  terms :  '*  Whereas  it  is  expedient  to  abolish 
the  jurisdiction  of  tke  Ecdesiastical  Courts  of  Eng- 
land and  Ireland  over  persons  not  in  holy  orders  in 
suits  for  brawling."  He  contended  that  the  proper 
course  in  the  case  of  a  x>«rson  in  holy  orders  bemg 
guilty  of  brawling  in  his  own  churchyard  was  to 
proceed  against  him  in  the  Ecdesiastical  Court.  On 
the  second  point  he  dted  Bryan  v.  WhisUer, 
8  B.  &  C.  288. 

Appleton  and  Borough^  for  the  respondent,  were  not 
called  upon. 

Wbiqht,  J. — ^The  magistrates  have  found  as  a  fact 
that  the  appellant  was  guiltv  of  violent  and  indecent 
behaviour  in  his  churchyard.  There  was  abundant 
evidence  to  support  that  finding  irrespective  of  any 
question  as  to  Aether  the  appdlant  had  or  had  not 
a  right  to  levd  this  grave.  I  am  very  far  from 
saying  that  he  had  such  a  ri^ht,  but  whatever  his 
rights  may  be  he  must  exercise  them  in  a  decent 
manner.  The  only  real  question  of  law  in  the  case  is 
whether  section  2  of  23  &  24  Yict.  c  32  applies  to  the 
incumbent  or  curate  of  the  place  where  the  offence  is 
committed.  It  does,  no  doubt,  appear  from  the 
preamble  that  the  primary  intention  of  the  Act  was  to 
apply  a  different  remedy  m  the  case  of  persons  not  in 
holy  orders  from  that  which  prerioudy  existed.  The 
hmguage  of  section  2  is,  however,  quite  general,  and  I 
do  not  see  any  reason  why  its  meaning  is  to  be  cut 
down  and  limited  in  the  manner  contended  for  bv 
the  appellant.    I  think  this  appeal  must  be  ditmisaed. 

Bbuob,  J. — ^I  am  of  the  same  opinion.    I  entertain 
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no  doubt  whatever  that  the  word  "  person  "  in  section 
2  applies  to  all  persons. 

Appeal  dismissed. 

Solicitors  for  the  wpellant,  8.  W.  Johnson  db  Son, 
for  Fisher t  Jesson,  &  Wilkins,  Ashby-de-la-Zonoh. 

Solicitors  for  the  respondents,  Warren,  Murton,  & 
Miller,  for  Eansom  dh  Button,  Nottingham. 


Prob.  Div.  &  Adm.  Div.  \  j.^  , 

Admiralty.  f  ^^'  ^' 

"The  Parkdale."  (a.) 

Ship — Wages — Set-off— Advances  of  wages  made  hy 
master  for  the  purchase  of  slops  by  seamen  deserters — 
Gratuities— Merchant  Shipping  Act,  1894  (57  <fe  58 
Vict.  c.  60),  M.  167,  221,  232. 

A  shipowner  defending  an  action  of  master*s  wages  is 
not  entitled  to  set  off  against  the  plainJtiff*s  claim  the 
amount  of  wages  advanced  hy  the  master  during  the 
voyage  for  the  purchase  of  slops,  although  it  appears 
that  the  seamen  to  whom  the  advances  were  made  have 
deserted,  and  thereby  forfeited  their  wages,  and  the 
owners  lay  claim  to  the  amount  forfeited  to  reimburse  the 
expenses  caused  by  the  desertion. 

The  owners  of  a  ship  cannot  set  off  against  the  claim 
of  the  master  of  the  ship  for  wages  the  amount  of 
gratuities  presented  to  the  master  by  the  consignees  of 
cargo. 

This  was  an  appeal  by  the  defendants  from  a  deci- 
sion of  the  Admiralty  side  of  the  County  Court  of 
Cumberland,  holden  at  Whitehaven. 

By  the  decree  appealed  from  his  Honour  Judge 
Steavenson  had  given  judgment  for  the  plaint^, 
confirming  the  report  of  the  registrar  of  the  county 
court  in  an  action  of  master's  wages  instituted  on  behalf 
of  J.  Collins,  master  of  the  English  barque  Parkdale 
against  The  Parkdale  in  rem,  in  which  action  the 
plaintiff  had  claimed  the  sum  of  £145,  made  up  of 
£18  7s.  5d.,  the  balance  of  wages  found  due  to  him 
on  settlement  of  Parkdale  accounts  for  the  voyage 
ending  November,  1894,  and  retained  by  the  defend- 
ants, the  owners  of  The  Parkdale,  and  of  £126  Ids.  4d., 
the  balance  of  wages  due  to  the  plaintiff  from  the  1st 
of  December,  1894,  to  the  25th  of  May,  1896,  at  £14 
per  month,  after  giving  credit  to  the  defendants  for 
£123  cash  advanced  to  the  plaintiff's  wife. 

In  the  county  court  the  defendants  had  set  up 
against  the  plaintiff's  claim  a  set-off,  alleging  that  on 
«n  account  being  taken  of  all  sums  of  money  due  to  the 
plaintiff  as  master  of  The  Parkdale  for  waffes  and  all 
disbursements  and  payments  made  by  the  plaintiff  on 
account  or  in  respect  of  the  sa^d  barque,  and  of  all 
sums  received  by  the  plaintiff  from  or  on  behalf  of 
the  defendants,  the  daim  of  the  plaintiff  ought  to  be 
reduced  by  the  total  amount  of  £161  148.  5d.,  made 
up  of  (1^  the  sum  of  £116  148.  5d.  debited  in  account 
by  the  plaintiff  against  the  defendants  in  respect  of 
waffes  earned  by  certain  seamen  of  The  Parkdale  who 
had  deserted  before  the  end  of  the  second  voyage  of 
The  Parkdale,  but  after  the  plaintiff  had  supplied  to 
such  deserters  slops  chargea  against  them  at  the 
total  cost  of  £116  14s.  5d. ;  and  (2)  the  several  sums 
of  £10,  £15,  and  £20,  alleged  to  have  been  received 
by  the  plaintiff  from  consignees  of  cargo  as  and  for 
''gratuities,"  and  retained  by  bim  for  his  own 
boaefit. 

The  judge  of  the  county  court,  by  consent  of  the 
plaintiff  and  defendants,  referred  the  accounts  to  the 

(a.)  Reported  by  C.  F.  Jemmbtt,  Esq.,  Barrister- 
at-Law. 


registrar  assisted  by  one  assessor,  and  on  the  Slst  of 
August,  1896,  the  registrar  reported  that  he  found 
that  there  was  due  to  the  plaintiff  as  master  of  the 
barque  Parkdale  for  wages  tne  sum  of  £371  Ids.  8d. ; 
that  the  plaintiff  had  made  disbursements  and  pay- 
ments   on    account  of   or  in  respect    of   the  said 
barque  to  the  amount  of  £2«000  158.  6d.,  and  that 
the   plaintiff  had    received  from  or   on  behalf  of 
the    defendants    sums     of    money    amounting   to 
£2,177   28.    3d.;    thus,  after  charging  against  the 
defendants  the  above-mentioned  sum  of  £116 148.  5d.. 
making  the  amount  of  wages  due  to  the  plaintiff  to 
be  the  sum  of  £195  lis.  lid.    In  order  to  arrive  at 
this  report  the  registrar  therefore  came  to  the  oon- 
clusion  that  the  master  had  acted  legally  in  retainiog 
as  payment  for  the  slops  supplied  to  the  deserters  the 
above  sum  of    £116   14s.   5d.   earned   by  them  as 
wages,  and  also  the  amount  of  the  gratuities  pre- 
sented to  him  by  the  consignees  of  cargo  as  above 
stated. 

The  county  court  judge  confirmed  the  report  of 
the  registrar,  and  no  objection  having  been  raised  as 
to  his  jurisdiction  to  pronounce  for  the  amount  of 
£195  lis.  lid.  as  the  amount  due  to  the  plaintiff  as 
wages  and  recoverable  in  the  action,  gave  judgment 
for  the  plaintiff  for  that  sum. 

The  defendants  appealed. 

The  appeal  was  now  heard  before  a  Divisional 
Court  of  me  Admiralty  Division  (the  President  and 
Barnes,  J.). 

Batten,  for   the   appellants. — By  section    232   cf 
the    Merchant    Shipping    Act,    1892,    wages    for- 
feited for  desertion  must  be  applied  towards  reim- 
bursing the  expenses  caused  by  tiie  desertion  to  the 
master  or  owner  of  the  ship,  and,  subject  to  that 
reimbursement,   must  be  paid  over  to  the  consoli- 
dated fund.    No  expenses  were  caused  to  the  master 
by  the  desertion  in  this  case  within  the  meaning  of 
this  provision,   and  the  amount  of  £116   lis.  5d. 
cannot  therefore  be  claimed  by  the  master  as  againai 
the  defendants,  such  amount  being  clearly  forfeited 
wages  within  the  Act.    As  to  the  gratuities,  these 
are  analogous  to  a  secret  commission  paid  to  tha, 
plaintiff  when  acting  as  the  defendants'  agent,  and' 
must  be  accounted  for  by  him  to  them.    They  m 
therefore  right  in  charging  them  in  aooonnt  a^puoa 
him.  I 

A  spinalis  Q»C»,  and  Mansfield,  for  the  respond 
were  not  called  on  to  argue. 

Jeune,  p. — The  first  point  raised  on  this  appeal 
as  to  the  so-called  deduction  with   regard  to  ti 
slops.      It    appears    that   certain   sailors    deseite 
Thereupon  their  wages  became  forfeited,   and  t 
captain  claims  that  what  he  gave  to  these  seamen 
the  way  of  slops  should  be  set  against  the  amount 
the  wages  foneited;    or,  in  other  words,  that 
should  be  able  to  take  payment  out  of  the  sum  wiii 
otherwise  would  be  due  to  the  seamen  if  they  h 
not  deserted,  and  which  would  be  forfeited  if  th 
did.    The  case  appears  to  me  to  be  of  the  suopl^ 
possible  kind.    The  master  is  entitled  to  pay  wsgi 
na^,  more,  he  is  personally  bound  to  the  sc 
their  wages.    He  is  entitled,  beyond  all  qoestv 
within  the  limits  of  the  Merchant  Shipping  Act, 
make  advances.    If  he  is  entitled  to  nuJce  adi 
I  can  see  no  difference  in  his  giving^   them 
to  the  value  of  such  advances  as    he   might 
made,  and  all  the  more  because   ^vhen   he 
ashore  the  master  is  obliged  to  prodnoe  aoooal 
and  an  opportunity  is  given  to  the  sailor  of  ched 
them  in  tne  presence  of  the  proper  officer.    Ooi 
qucntly  he  can  make  advances  m   this  way  to 
seamen,  and  that  is  what  in  this  oaae  he  has  donel; 
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on  see  no  reason  why  he  should  not.  If  it  could  be 
pointed  oat  that  the  Act  forbade  anything  of  the 
kind  it  would  have  made  all  the  difference ;  but  so 
fv  from  doing  that,  it  seems  to  me  that  the  Act 
digtin^y  recognizes  transactions  of  the  kind.  Sec- 
tion 182  of  the  Act  provides  for  the  form  to  be  used, 
ud  tiie  form  in  the  schedule  to  the  Act  actually 
gpeab  of  wages  advanced  and  of  stores  supplied,  it 
being  common  knowledge  that  the  stores  are  supplied 
ID  this  wav  by  the  captain.  Therefore  it  appears  to 
me  impossible  to  say  uiat  the  Act  prevents  transac- 
tioDfl  of  ^18  kind ;  and  as  the  owners  knew  all  about 
it,  Ihey  cannot  properly  make  any  objection. 

Then  azises  the  question  whether,  if  the  deduction 
eoold  be  made  in  the  ordinary  course  when  a  seaman 
cUms  the  balanoe  of  his  wages,  the  forfeiture  makes 
my  diffiBrenoe.  I  do  not  think  it  does.  Section  232 
d  the  Ajot  provides  as  to  this  forfeiture.  All  that 
tiiat  eeotion  provides  is  that  the  wages  are  to  be 
forfated.  But  what  are  the  wages  ?  They  are,  I 
thinly  the  sum  due  after  all  proper  deductions  have 
been  made.  I  do  not  mean  deouctions  in  the  sense 
of  penalties,  but  in  the  ordinary  sense  of  the  word. 
It  sppears  to  me  to  be  perf ectiy  legitimate  to  make 
d«dnctions  which  the  law  allows  for  wages  advanced 
or  lor  stores  supplied,  which,  to  my  mind,  would 
bve  exaetiy  the  same  effect.  Therefore  I  have  no 
doobt  hut  that  the  master  in  this  case  only  did  what 
vas  nsnal,  and  what  the  owners  knew  of  and  the  law 
■flows. 

'Bkb  other  point  is  as  to  oertain  gratuities  given  to 
tbs  eaptain  by  the  consignees  of  the  cargo ;  and  I 
find  it  difficult  to  see  how  any  argument  can  possibly 
beniied  in  favour  of  the  shipowners  on  that  point. 
Wis  have  the  eividence  of  the  captain  as  to  what  the 
enet  naloie  of  these  gratuities  was,  and  he  drew 
vbat  I  think  was  a  proper  distinction.  As  regards 
t  warn  which  appears  to  have  been  returned  to  mm  by 
ti»  stevedore,  tnat  he  gave  credit  for  to  his  owners, 
propedy  enongh,  because  that  really  amounted  to  a 
Rwte,  and  anything  connected  with  payments  made 
ht  the  owners  shomd  naturally  be  carried  to  their 
credit  Bat  I  regard  the  gratuities  I  have  referred 
to  as  simply  presents  given  by  the  merchant  to  the 
■aster  for  doing  his  duty  both  to  the  merchant  and 
to  his  owuere»  and  for  doine  it  extra  weU.  I  see  a 
Itoad  distmotion  between  l£at  and  anything  in  the 
Bstore  of  secret  commission ;  and  I  therefore  think  the 
pvnsn  are  not  entitied  to  have  these  gratuities  taken 
iBfeoaooount. 

^  BAsns,  J. — ^There  are  onlv  two  points  for  decision 
hi  this  case — namely,  whether  or  not  the  master, 
«ho  is  the  plaintiff,  is  to  have  the  amount  of  the 
labeof  the  uope  which  were  advanced  to  sailors  on 
•seoont  of  their  wages  set  off  against  his  wages ;  and, 
Mttodly,  whfiither  the  master  is  entitied,  in  account 
vith  Us  ownerSy  to  some  small  sums,  in  the  shape  of 
Msin  grataitifla,  which  appear  to  have  been  paid  to 

The  iiist  point  arises  in  this  way.    The  master,  as 

^hody  KDOWB,  and  as  eveij  witness  seems  to 

>  known  in  this  case,  has,  in  the  course  of  the 

„  ,  to  provide  the  sailors  with  clothing,  boots, 

so  lortn  (otherwise  called  slops),  because  it  is 

ion  experience  that  these  men  go  to  sea  so 

mdentfy  that  they  have  not  adequate  things  to 

to  work  the  ship,  especially  in  cold  latitudes. 

ister,  in  starting,  beoomes  responsible  by  the 

to  the  orew  for  their  wages.    He  provides 

f^^ythfng  and  articles  of  use  to  them  in  the 

)  of  the  voyage,  and  forms  are  provided  by  the 

[  of  Trade  for  bim  to  insert,  on  return  to  port, 

exaet  amount  of  money  given  to  the  men  on 

Mnt  of  wmgem,  and  the  amount  of  slops  or  stores 


he  has  provided  them  with,  and  which  they  have 
taken  as  payment  in  lieu  of  wages.  When  the 
master  comes  back  and  pays  off  the  ere ^  in  the 
presence  of  the  Mercantile  Marine  saperintendent, 
even  when  he  does  so  with  the  assistance  of  a  clerk 
or  other  person  from  the  office  of  the  shipbroker  or 
shipowner,  he  deducts  from  the  amount  payable  as 
wages  the  amount  properly  advanced  in  respect  of 
these  matters. 

That  being  the  ordinary  course  of  business,  it  is 
now  argued  that  because  some  men  deserted  after 
they  had  earned  wages,  and  have  therefore  legally 
forfeited  what  is  their  due,  that  the  master,  who, 
as  the  evidence  shows,  was  acting  with  the  full  know- 
ledge of  his  owners,  is  not  to  charge  the  owners  in 
his  accounts  against  the  owners  with  the  amount  of 
wages  which  is  equivalent  to  the  value  of  the  slops 
supplied  to  the  men  who  deserted. 

It  seems  to  me  quite  beyond  all  question,  when  the 
Act  of  Parliament,  the  articles,  and  the  forms  are  all 
looked  at— especially  when  the  course  of  business  is 
considered — that  the  point  taken  on  behalf  of  the 
owners  is  quite  untenable. 

The  other  point  is  that  the  master  has  improperly 
retained  some  small  gratuities,  and  it  is  argued  that 
these  gratuities  are  in  the  nature  of  secret  commissions. 
Of  course  no  master  or  other  agent  is  allowed  to 
take  any  secret  commission,  the  reason  being  that  in 
so  doing  he  is  acting  antagonistically  to  the  interest 
of  his  employers,  and  taking  a  benefit  which,  if 
allowed,  would  be  against  their  interests.  But  in 
this  case  the  master  has  done  no  more  than  receive  a 
littie  present,  not  in  any  sense  antagonistic  to  his 
owners,  but  simply  because  the  consignee<«  thought 
he  had  discharged  the  cargo  so  well  that  he  was 
entitled  to  a  small  sum. 

This  is  one  of  the  commonest  forms  of  gratuity 
which  exist,  and  which,  when  given  under  such  cir- 
cumstances, the  master  is  entitied  to  accept  and 
retain. 

Solicitors  for  the  appellants,  l>ay,  EuMeU,  &  Co. 

Solicitors  for  the  respondent,  Collins  dt  Tumey. 


(Sourt  of  SlppeaU 

From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and  Lopes  >  March  17. 

and  Ghitty,  L.JJ.),  ) 

GtoODLOOE  V.  OousiNB.  (a.) 

County  court — Execution — Claim  to  goode  seized — 8aU 
by  bailiff— Title  of  purchaser — County  Courts  Act, 
1888  (51  <fc  62  Vict.  c.  43),  s.  166. 

Where  goods  are  seized  in  execution  under  a  judgment 
of  a  county  court,  and  a  claim  is  made  to  them^  but  tl^e 
daimant  fails  to  comply  with  any  of  the  three  con^ 
ditions  laid  dotvn  by  section  166  o/  the  County  Courts 
Act,  1888,  a  sale  by  the  bailiff  under  that  section 
confers  on  the  purchaser  a  good  title  to  the  goods,  although 
the  claimant  may  afterwards  prove  that  they  belonged  to 
him  at  the  time  of  the  seizure. 

Judgment  of  Wills  and  Wright,  JJ.,  ante,  p.  303, 
affimied. 

Appeal  from  a  judgment  of  a  Divisional  Court  on 
an  appcttl  from  a  county  court  {ante,  p.  303). 

This  was  an  action  for  wrongful  conversion.  A 
judgment  had  been  obtained  in  the  county  court 

(a.)  Reported  by  F.  G.  Booker,  Esq.,  Barrister- 
at-Law. 
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against  the  plaintifTs  son,  in  whose  house  the  plaintiff 
was  living,  and  execution  was  levied.  Among  the 
goods  seized  were  certain  articles  belonging  to  the 
plaintiff.  The  plaintiff  made  a  claim  to  his  goods  in 
writing,  as  required  by  ord.  27,  r.  1,  of  the  County 
Court  Bules,  and  the  high  bailiff  sent  notice  of  such 
claim  to  the  execution  creditor,  and  also  sent  notice 
to  the  plaintiff  requiring  him  to  make  deposit  or  give 
security  in  accordance  with  section  156  of  the  County 
Courts  Act,  1888. 

The  execution  creditor  did  not  by  return  of  post 
admit  the  plaintiff*8  title  to  the  goods,  neither  did 
the  plaintiff  comply  with  the  notice  which  had  been 
sent  to  him.  The  oailiff  thereupon  put  the  goods  up 
for  sale  by  auction,  and  they  were  bought  by  the 
defendant  for  £6,  which  sum  the  bailiff  paid  into  court. 
After  the  sale  the  execution  creditor  admitted  the 
plaintiff's  title  to  the  goods  which  he  claimed. 

The  plaintiff  brought  this  action  against  the  defen- 
dant to  recover  damages  for  the  wrongful  conversion  of 
his  ffoods. 

The  county  court  judge  gave  judgment  for  the 
plaintiff  for  £20  15s. 

The  Divisional  Court  (Wills  and  Wright,  JJ.^ 
reversed  the  judgment  of  the  county  court  judge,  and 
ordered  judgment  to  be  entered  for  the  defendant. 

The  plaintiff  appealed. 

OranHoun,  for  the  plaintiff. — ^This  was  not  a  sale 
nnder  an  order  of  the  court;  it  was  merely  a  sale 
under  a  warrant  of  execution ;  and  therefore  it  could 
not  give  the  purchaser  a  better  title  tiban  the  execu- 
tion debtor  had.  Section  156  of  the  County  Courts 
Act,  1888,  says  that,  where  a  claimant  to  goods  taken 
in  execution  fails  to  make  deposit  or  give  security  in 
pursuance  of  the  bailiff's  notice,  *'  the  bailiff  shall  sell 
such  ffoods  as  if  no  such  daim  had  been  made." 
This  does  not  take  away  from- the  claimant  his  right 
of  following  his  goods,  which  are  worth  a  great  deal 
more  than  the  £6  whidi  they  fetched  on  a  forced  sale, 
and  suing  a  bond  fide  purchaser. 

He  cited  HxUs  v.  B^nny,  29  W.  B.  328,  5  Ex.  D. 
313;  Morley  v.  AUenborough,  3  Exch.  500;  Farrant 
V.  Thdmpsony  2  Dow.  &  B.  1 ;  ffeathcote  v.  Liveeley,  36 
W.  B.  127,  19  Q.  B.  D.  285. 

Stroudf  for  the  defendant. 

Lord  EsHBB,  M.B. — All  that  we  have  to  do  in  this 
case  is  to  construe  section  156  of  the  County  Courts 
Act,  1888,  as  applicable  to  the  facts  before  us.  Have 
not  the  circumstances  mentioned  in  the  section,  as 
requisite  to  justify  a  sale  by  the  bailiff,  happened  ? 
In  my  opinion  they  have.  The  section  begins  thus : 
**  Where  any  claim  shall  be  made  to  or  in  respect  of 
any  goods  taken  in  execution  under  the  process  of  the 
court."  The  first  circumstance  is  that  goods  are 
taken  in  execution,  and  the  next  is  that  a  claim  is 
made  to  some  of  them ;  here  goods  were  taken  in 
execution,  and  the  phiintiff  claimed  some  of  those 
goods.  The  section  proceeds:  <*The  claimant  may 
deposit  with  the  bailm  either  the  amount  of  the  value 
of  the  goods  daimed  .  .  .  to  be  by  such  bailiff 
paid  into  court  to  abide  the  decision  of  the  judge 

Xn  such  daim,  or  the  sum  which  the  bailiff  shall  be 
wed  to  charge  as  costs  for  keeping  possession  of 
such  goods  until  such  decision  can  be  obtained,  or 
may  give  to  the  bailiff  in  the  prescribed  manner 
security  for  the  value  of  the  goods  daimed,  and»  in 
default  of  the  claimant  so  doing,  the  bailiff  shall  sell 
such  goods  " — ^the  words  are  imperative,  he  shall  sell 
the  ffoods — "  as  if  no  such  daim  had  been  made,  and 
shall  pay  into  court  the  proceeds  of  such  sale  to  abide 
the  decision  of  the  judge."  Here  the  plaintiff  daimed 
the  goods,  but  he  cud  not  deposit  any  sum  of  money 
with  the  bailiff  or  give  security.     Therefore  the  last 


part  of  the  section  applies.  It  is  a  statutory  order  to 
the  bailiff  to  sell  the  goods.  To  whom  is  he  to  lell 
them  ?  It  must  mean  to  any  person  who  is  willingto 
be  the  purchaser.  And  it  seems  to  me  to  f oUow  by 
necessary  implication  that  the  purchaser  is  to  be 
entitled  to  the  things  bought  without  further  dkpnte. 
I  therefore  think  £at  the  decision  of  the  Divisional 
Court  is  right,  and  that  the  appeal  must  be  dis- 
missed. 

Lopes,  L.J.^The  question  is  whether,  if  the 
requirements  of  the  section  are  'complied  with,  a  sale 
by  the  bailiff  confers  a  good  title  on  the  purchaser. 
It  is  to  be  noticed  that  the  claimant  has  an  oppor- 
tunity of  preventing  a  sale  by  paying  a  deposit  or 
giving  security ;  and  if  a  sale  takies  place,  the  proceeds 
are  paid  into  court  to  abide  the  decision  of  the  judg^ 
lam  of  opinion  that  the  intention  of  the  Legislature 
is  that  a  sale  shall  confer  on  the  purdiaser  an  absolute 
and  indefeasible  title  to  the  goods. 

Chitty,  L.  J.— The  contention  of  the  plaintiff  is 
that  all  that  the  bailiff  sells  is  the  interest  of  the 
execution  debtor  in  Uie  soods.  But  the  Act  says 
that  the  bailiff  shall  sell  *'suoh  goods,"  not  the 
interest  of  tiie  execution  debtor  in  them.  I  think 
the  Act  means  what  it  says,  and,  considering  that  the 
purchaser  pays  the  purchase-money,  which  is  there- 
upon deposited  in  court,  it  would  be  a  strange  thing  if 
he  did  not  get  a  title. 

Appeal  dmnUsed, 

Solidtors  for  the  plaintiff,  Peacock  A  Goddard,  for 
Lamb,  Cheltenham. 

Solidtors  for  the  defendant,  W,  H,  Martin  A  Oo,, 
for  Heath,  Cheltenham. 


March  15. 


From  Q.  B.  Div.  1 

(Lord  Esher,  M.B.,  and  Lopes  > 

and  Chitty,  L.JJ.)  J 

Appleyabd  v.  Lambeth  Yestrt.  (a.) 

Metropolis  management  —  Sewer  —  Dram  —  Chmbined 
drain  laid  with  sanction  of  Metropolitan  Com- 
missioners  of  Sewers — Metropolis  Managemeni  Ad, 
1862  (25  ik  26  Vict,  c,  102),  s.  1 12. 

The  **  Metropolitan  Commissioners  of  Sewers  "  men- 
tioned in  section  112  o/  the  Metropolis  Management  Act, 
1862,  are  tJie  commissioners  who  were  created  under  thai 
title  in  1848  by  the  statute  11  <£;  12  Vict.  c.  1 12,  and  do  wit 
include  any  previously  existing  commissioners^  There* 
fore  no  drain  laid  before  1848  can  come  unthin  the 
definition  of  '*  drain  **  given  in  that  section^ 

Judgment  o/ Hawkins,  J.,  ante,  p.  173,  affirmed. 

Appeal  from  the  judgment  of  Hawkins,  J.,  at  thA 
trial  of  the  action  without  a  jury,  ante,  p.  173. 

The  action  was  brought  for  a  majidamtu  oom- 
manding  the  defendants,  pursuant  to  aeotions  69  and 
72  of  the  Metropolis  Management  Act,  1855,  and 
other  Acts,  to  repair,  maintain,  and  deanae  oertam 
pipes  which  carried  the  drainage  of  four  houses 
bdonging  to  the  plaintiff  in  York-road,  IiaiBbeth, 
and  also  for  a  declaration  that  such  pipes  were 
"  sewers'*  within  the  meaning  of  the  saidT  Acta  and 
vested  in  the  defendants. 

The  four  houses  were  built  in  the  year  1839  or  1840. 
These  houses  and  two  others  were  drained  by  pipes 
laid  for  draining  all  six  houses  by  a  oombiiied  opera- 
tion, and  the  system  of  combined  drainage  so  con- 
structed remained  in  existence  from  the  time  when 

(a.)  Beported  by  F.  G.  Bockbr,  Esq.,  Barrister-st- 
Law. 
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tibe  hoTues  were  built  till  the  oommenoemeiit  of  the 

At  the  time  when  thia  lystem  of  drainage  was 
eoDrtnoied  the  sewer  anthorities  for  the  distriot  were 
^e  Gommisaioners  of  Sewers  for  Surrey  and  Kent, 
ud  no  objection  was  raised  by  them  to  the  system 


(eqoMtion  was  whether  the  pipes  were  "drains" 
or"Be?ran"  within  the  meaning  of  the  Metropolis 
Mu^ement  Acts.  By  section  250  of  the  Metropolis 
Mmagement  Act,  1855,  *<the  word  *  drain'  shall 
OMBn  snd  include  any  drain  of  and  used  for  the 
dnhmge  of  one  bmldii^  only,  or  premises  within  the 
ame  oortflage,  and  made  merely  for  the  purpose  of 
oommamcating  with  a  cesspool  or  other  like  recep- 
tuk  for  drainage,  or  with  a  sewer  into  which  the 
dniDAge  of  two  or  more  buildings  or  premises 
oocopied  by  different  persons  is  conveyed,  and  shall 
alio  indiide  any  drain  for  draining  any  group  or 
\ioik  of  houses  by  a  combined  operation  under  the 
order  of  any  vestry  or  distriot  bofurd ;  and  the  word 
*nwer*  shall  mean  and  include  sewers  and  drains  of 
cfsy  description  except  drains  to  which  the  word 
'drvD,'  interpreted  as  aforesaid,  applies." 

By  section  112  of  the  Metropolis  Management  Act, 
1M2,  the  meaning  of  the  word  *'  drain  *'  is  extended 


lOMto  include  ''any  drain  for  draining  a  group  or 
Hock  of  houses  by  a  combined  operation  laid  or  con- 
itracted  before  the  1st  of  January,  1856,  pursuant  to 


tk  order  or  direction,  or  with  the  sanction  or 
ipfDOTal  of  the  Metropolitan  Ck)mmiBsioners  of 
ftven,*'  Hie  Metropolitan  Commissioners  of  Sewers 
me  created  in  1848  by  the  statute  11  &  12  Yict  c. 
112. 

flawkina,  J.,  gave  judgment  for  the  plaintiff  on  the 
gtoond  that  tiie  pipes  were  not  drains,  but  were 
ftveri,  and  were  tho^ore  repairable  by  the  vestry. 

Ibe  defendants  appealed. 

Maemorranf  Q.G,  (Muir  Mackemie  with  him),  for 
t&e  defendants. — These  pipes  are  "  drains  "  within 
tlie  meaning  of  section  112  of  the  Metropolis  Manage- 
neat  Act,  1862.  They  must  be  taken  to  have  been 
yd  with  the  sanction  and  approval  oF  the  Commis- 
■ooen  of  Sewers  for  Surrey  and  Kent,  for  by  the  Act 
flwD  in  force  in  the  district  all  drains  were  required 
to  be  laid  with  the  aanotion  of  that  body.  Those 
ioonaisaioners  'wero  at  that  time,  ao  faraa  tbia  di8tri9t 
«■§  oonoemed,  the  Metropolitan  Ck)mmis8ioners  of 
fimn,  though  that  name  was  afterwards  specifically 
pna  to  the  body  which  was  created  in  1848  to 
i^ersade  the  old  commissioners. 

MeOaa^  Q.C,  and  Morion  Smithy  for  the  plaintiff, 
*Be  not  called  upon  to  argue. 

Loid  "RgiTgit^  M.B. — ^This  is  a  perfectly  dear  case. 
&•  Metropolitan  Commissioners  of  Sewers  mentioned 
hiaotion  112  of  the  Act  of  1862  must  be  the  com- 
■■anien  'who  wero  brought  into  existence  under 
Aat  li^  by  the  Act  of  1848,  and  cannot  include  any 
A«  oonunissioners.  The  pipes  in  question,  there  fore, 
baoi  oome  within  the  terms  of  the  Act  of  1862,  and 
If  the  definition  given  in  the  Act  of  1855  they  are 
ivws  becaoae  they  drain  moro  than  one  house.  The 
Ipei]  most  he  dismissed. 

loFBi  and  Cmri'st,  L.JJ.,  conoozred. 

Affeai  dumdsuedU 

Bolidtan  for  the  plaintiff,  Venn  <fe  Woodcock. 

Bofieiton  for  the  defendants,  Miller^  Smith,  dh  Bell. 


>) 


Feb.  19» 


From  Q.  B.  Div, 

Sord  Esher,  M.Bm  and 
pes  and  Chitty,  L.  JJ 

Hill  v.  Hill,  (a.) 

•  Truat^Preoaiory — Oifi — Words  of  requeaU 

Upon  the  marriage  of  a  lady  with  the  heir-preaump^ 
tive  to  a  peerage  certain  family  jewels  were  given  to  her 
**for  her  life  with  the  request  that  at  her  death  they 
might  he  left  as  Jieirlooms." 

Eeld,  that  these  words  did  not  create  a  precatory 
trusty  and  that  the  wife  took  the  jewels  absolutely. 

Appeal  from  the  judgment  of  Collins,  J.,  in  favour 
of  the  defendant  at  the  trial  of  the  action  without  a 
jury. 

The  action  was  by  discount  Hill,  who  was  the 
fourth  viscount  and  was  bom  in  1863,  to  recover 
possession  of  certain  family  jewels — namely,  a 
diamond  necklace,  pendant,  and  earrings^-from  the 
Dowager  Viscountess  Hill,  the  stepmother  of  the 
plaintiff,  and  widow  of  the  third  viscount. 

It  appeared  that  the  Dowager  Ann  Viscountess 
Hill,  Tdiose  maiden  name  was  Anne  Clegg.  and  who 
was  the  widow  of  the  second  Viscount  Hill,  was 
married  in  1831,  when  she  was  sixteen,  to  Bowland 
Hill,  who  was  the  heir-]presumptive  to  the  title  of 
Viscount  Hill,  and  these  jewels  were  given  to  her  on 
her  marriage  by  Mrs.  Hill,  her  mother-in-law. 

In  1890  the  Dowager  Ann  sent  a  document  to  her 
solicitor,  in  which  she  stated :  "  When  I  married  she 
(Mrs.  Hill)  gave  them  (the  jewels)  to  me  for  my  life, 
with  the  request  that  at  my  death  they  might  be  left 
as  heirlooms." 

In  1891  the  Dowager  Ann  died,  and  by  her  will, 
made  in  that  year,  she  left  the  jewels  in  question  to 
her  son,  the  plaintUBTs  father,  the  third  viscount  (who 
died  in  1895)  for  life,  and  after  his  death  *'  to  each 
and  every  of  the  persons  who  shall  in  turn  succeed 
to  the  tiUe  and  dignity  of  Viscount  Hill  severally  and 
successively  as  they  shall  in  turn  succeed  to  such  title 
and  dignity.'* 

The  action  was  tried  at  Warwick  beforo  Ck)llins,  J., 
without  a  jury,  when  the  learned  judge  held  that  tiie 
document  of  1890  showed  that  the  jewels  were 
settled  by  Mrs.  Hill  by  parol  by  way  of  trust 
in  1831,  and  that  the  Dowager  Ann  had  only  a 
life  interest  and  could  not  dispose  of  them  by  will ; 
and  further,  that  by  virtue  of  the  rule  against  per- 
petuities the  third  viscount  took  the  jewels  absolutely 
and  that  he  gave  them  to  his  wife,  the  present 
defendant,  and  that,  therefore,  she  was  entitled  to 
them.  He  accordhigly  gave  judgment  for  the 
defendant. 

The  plaintiff  appealed. 

GoxenS'Hardyy  Q.C.yJelf  Q.(7.,and  H.  J.  Bowlandip 
for  the  plaintiff. 

Warmington,  Q.C.,  and  A.  Powdly  for  the 
defendant. 

The  arguments  and  authorities  cited  sufficiently 
appear  in  the  judgments. 

Cur.  adv.  vult* 

Feb.   19.— Lord  EsHBB,  M.B. — I  have  read  the 

J'udgments  about  to  be  delivered  by  the  Lords 
Tustices,  and  I  entirely  agree  with  them.  I  propose 
to  say  very  little  upon  the  question,  but  I  desire  to 
express  the  strongest  conviction  that  when  the  court 
is  called  upon  to  place  a  construction  upon  words 

(a.)  Beported  by  W.  F.  Baery,  Esq..  Barrister- 
at-Law. 
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■poken  or  writteD,  for  the  parpose  of  adjudicating 
upon  them,  the  same  rule  must  oe  applied  in  oourts  of 
equity  as  in  courts  of  law,  and  that  rule  is  that  where 
words,  spoken  or  written,  are  used  they  must  have 
their  ordmary  signification,  unless  there  is  something 
which  obliges  the  court  to  give  them  a  meaning  other 
than  their  ordinary  meaning.  Is  there  anything 
here  to  show  that  the  words  were  used  in  a  meaning 
other  than  their  ordinary  meaning?  The  class  of 
words  used  are  words  of  request.  Words  of  request 
in  their  ordinary  meaning  convey  a  mere  request,  and 
do  not,  either  at  law  or  in  e(}uity,  convey  a  legal 
obligation  of  any  kind.  But  m  any  particular  case 
there  may  be  something  which  shows  that  the  words 
have  a  meaning  beyond  their  ordinary  meaning. 
Upon  the  construction  of  wills  there  have  been  very 
many  cases  before  equity  judges,  and  in  many  of 
those  cases  the  judges  decided  that  words  of  request 
were  to  be  constru^  as  bearing  a  meaning  beyond 
their  ordinary  meaning  of  request,  and  as  imposing 
an  obligatory  trust  I  do  not  mean  to.  criticize  any 
of  tiiose  cases,  and  to  say  that  they  were  wrongly 
decided  on  the  facts  of  each  case.  But«  having  read 
all  the  cases  in  equity  from  the  be^nning  until  now, 
I  cannot  find  any  rule  laid  down  m  any  case  which 
obliges  the  judge  to  give  to  the  words  a  meaning 
other  than  thear  ordinary  meaning.  In  the  present 
case  I  cannot  find  any  fact  or  circumstance  which 
entitles  the  court  to  carry  the  meaning  of  the  words 
of  request  beyond  their  ordinary  meaning.  Where 
there  are  prior  words  giving  legal  or  equitable  rights, 
followed  b^  words  of  request,  it  requires  the  strongest 
possible  circumstances  io  say  that  those  words  of 
request  are  to  cut  down  the  prior  words  giving  the 
legal  and  equitable  rights,  and  to  say  that  the  words 
of  request  impose  an  obligation.  The  words  in  the 
present  case  are  said  to  have  been  used  in  a  conversa- 
tion many  years  ago,  and  we  have  before  us  a  mere 
memorandum  of  that  conversation  made  many  years 
after  the  conversation,  and  anything  more  dangperoos 
than  to  act  upon  those  words  as  bearing  a  sense  other 
than  their  oroinary  sense  cannot  be  imagined.  We 
have  not  the  whole  conversation  before  us.  There  is 
nothing  to  show  that  the  words  were  not  used  in 
their  ordinary  meaning,  and  it  would  be  in  the  high- 
est degree  dangerous  to  impute  an  intention  which 
was  not  actually  expressed  in  the  words  used.  I  am 
therefore  unable  to  agree  with  the  judgment  of 
CoUins,  J. 

LoPBS,  L.J.,  read  the  following  judgment:  This 
case  depends  upon  the  construction  of  a  letter  or 
memorandum,  which  is  admissible  in  evidence- as 
beine  a  declaration  against  the  interest  of  the  person 
makmg  it.  This  document  was  sent  by  the  Dowager 
Ann  Viscountess  HiU  to  her  solicitor  in  1890,  and 
appears  to  be  a  statement  bv  her  as  to  what  was 
said  to  her  by  her  mother-in-law,  Mrs.  Hill,  on  the 
occasion  of  her  marriage  with  Rowland,  the  second 
viscount,  in  1831.  The  Dowager  Ann  died  in  1891, 
leaving  a  will  which  was  made  a  short  time  before 
her  death,  and  by  ^hich  she  bequeathed  the 
diamonds  to  her  son,  Bowland  Clesg  Hill,  the  third 
viscount,  until  his  death,  and  after  nis  death  to  each 
and  every  person  who  should  succeed  to  the  dignity 
severally  and  successively  as  they  should  in  turn 
succeed  to  it,  her  intention  being  that  the  diamonds 
should  descend  as  heirlooms  as  far  as  the  rules  of  law 
and  equity  would  permit. .  Her  son,  the  third 
viscount,  survived  her,  and  died  in  1895.  He  was 
succeeded  by  his  son,  the  fourth  viscount,  who  was 
bom  in  1863  (in  the  lifetime  of  the  testatrix)  and  is 
the  plaintiff  m  this  action.  The  defendant  is  the 
second  wife  of  the  third  Viscount  Hill,  who  claims 
the^e  diamonds  as  a  gift  from  him,  he  having,  as 


flhe   contends,    power   to   dispose  of  them   as  he 
thought  fit. 

The  learned  judge  in  the  court  below  says:  "I 
have  reluctantly  arrived  at  the  conclusion  that  there 
has  been  a  gift  not  absolute  to  Ann  Glegg,  but  a  pit 
for  life  only  with  a  trust,  a  precatory  trust,  that  she 
shall  by  her  will,  as  far  as  possible,  absolutely  oon- 
stitute  these  things  as  heirlooms  to  ^  with  the  title." 
I  cannot  agree  with  the  learned  judge.      The  two 
questions  to  be  considered  seem  to  me  to  be— &8t, 
had  the  Dowager  Ann  any  power  to  dispose  of  these 
diamonds,  or  were  they  subject  to  a  precatory  trust; 
and  secondly,  if  she  had  an  absolute  power  to  dispose 
of  them,  and  they  were  not  subject  to  a  precatory 
trust,  is  there  anything  in  the  disposition  she  has 
made  of  them  by  her  wSl  which  transgpresses  tiie  role 
against  perpetuities.    It  must  be  conceded  that,  if 
there  is  no  precatory  trust,  the  property  in  these 
diamonds  vested  absolutely  in  the  Dowager  Ann, 
and  that  she  had  power  to  deal  with  them  as  she 
has  done,  provided  the  rules  against  perpetuities  are 
not  violated.    Is  there  a  precatory  trust  created  by 
the  document  in  question  P     Whether  a  precatory 
trust  can  be  created  by  word  of  mouth  or  by  any- 
thing less  than  a  will,  it  is  unnecessary  to  consider, 
because  I  do  not  think  that  the  words  used  here, 
even  if  occurring  in  a  will,  would  create  such  a  trust 
The  doctrine  of  precatory  trosts  is  a  creature  of  equity 
by  whose  aid  the  intentions  of  testators,  in  my  judg- 
ment, have  too  f  requentiy  been  defeated.    I  agree 
with  James,  L.J.,  in  Lamb  y.  Eames,  19  W.  B.  659, 
L.  B.  6  Gh.  597,  when  he  says:  ''In  hearing  case 
after  case  cited  I  could  not  help  feeling  that  the 
officious  kindness  of  the  Court  of  Chancery  in  inter- 
posing trusts  where  in  many  cases  the  father  of  the 
family  never  meant  to  create  trusts,  must  have  been 
a  very  cruel  kindness  indeed."    It  is  inoonoeivable 
to  me  that  a  testator,  who  really  meant  his  hope, 
recommendation,  confidence,  or  request  to  be  impera- 
tive, should  not  express  his  intention  in  a  mandatory 
form.      I  agree  with  Mr.  Farwell  in  his  book  on 
«  Powers,"  when  he  says,  at  p.  480:  "  It  would  not 
be  a  very  strained   inference  to   regard    all   sndi 
expressions  as  stating  the  motive  that  induoed  the 
absolute  gift  rather  than  a  fetter  imposed  upon  it" 
As  the  authorities  now  stand,  if   the  apft    to  the 
Countess  Ann  had  been  absolute  it  would  have  been 
imxK>ssible  to  hold  that  the  subsequent  words  created 
a  precatory  trust. 

The  difficulty  here,  if  there  is  any,  is  the  words 
*'  for  my  life  "  and  *'  at  my  death  they  mig^ht  be  left** 
It  is  in  every  case  a  question  of  intention,  and  the 
whole  document  with  tiie  surrounding  ciroamBtanoes 
must  be  considered.  Cotton,  L.  J. ,  in  in  re  Adama  and 
Kensington  Vestry,  82  W.  B.  883,  27  Ch.  D.  394,  at  p. 
410,  says :  "  Having  regard  to  the  later  deciaions,  we 
must  not  extend  the  old  cases  in  any  ^w&y  or  rely 
upon  the  mere  use  of  any  particular  words,  bat,  con- 
sidering all  the  words  which  are  used,  ^we  haye  to 
see  what  is  their  true  effect  and  what  was  the  inten- 
tion of  the  testetor  as  expressed  in  his  wilL" 
Adopting  that  view,  I  come  to  the  conclusion  that  it 
was  never  intended  to  fetter  the  disposition  of  the 
diamonds  by  the  Countess  Ann,  and  that  they  were 
given  absolutely  to  her,  but  that  a  wish  was  expiened 
that  after  using  them  for  her  life  she  should  by  will 
dispose  of  them  so  that  they  should  follow  the  title, 
not  intending  to  govern  the  discretion  of  the  person 
whom  she  was  addressing,  but  indicating^  only  what 
would  be,  in  her  opinion,  a  reasonable  exerciae  of 
that  discretion.  The  reference  to  the  will  of  the 
Countess  Ann  by  whidishe  is  asked  to  dispose  of  the 
diamonds  after  her  death  indicates  a  disoreticA 
reposed  in  her.  Another  objection  might  be  taken  to 
the  precatory  trust — viz.,  that  the  object  of  it,  sigai- 
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fikt  only  by  the  word  **  heirlooms,"  is  too  uncertain 
to  make  such  a  trust  maintainable.  If  I  am  right  in 
my  view  of  the  precatory  trust,  then  the  Countess 
Annhad^wer  to  dispose  of  the  diamonds  by  her 
will,  and  m  the  events  which  have  happened  the  rule 
•ff^tft  perpetuities  is  not  transgressed,  because  the 
plaintiff  was  bom  in  the  lifetmie  of  the  Countess 
ino. 

Thia  condusion,  it  is  satisfactory  to  think,  gives 
effiwt  to  what  was  obviously  the  intention — viz.,  that 
iheae  diamonds  should  accompany  the  title. 

The  appeal  must  be  allowed. 

Ghiitt,  L.J. — ^The  plaintiff  claims  the  diamond 
necUaoe,  pendants,  and  earrinp^  in  question  under 
&)  will  Of  the  Dowager  Ann  Viscountess  Hill,  whose 
maidfln  name  was  Ann  Clegg.  She  died  in  1891, 
lavjiig  made  her  will  in  the  same  year  a  short  time 
before  her  death.  By  this  will  she  bequeathed  the 
diamonds  to  her  son  Bowland  Clegg  HOI,  the  third 
viioomit,  until  his  death,  and  after  his  death  to  each 
and  erery  person  who  should  succeed  to  the  dignity 
aererally  and  successively  as  they  should  in  turn 
nooeed  to  it,  her  intention  being  that  the  diamonds 
■bodd  descend  as  heirlooms  as  far  as  tiie  rules  of  law 
and  equity  would  permit.  Her  son,  the  third  vis- 
eomt,  survived  her  and  died  in  1895.  He  was 
raeoeeded  in  the  dignity  by  his  son,  the  plaintiff,  who 
vaa  born  in  the  lifetime  of  the  testatrix.  There  is, 
tbersfore,  no  question  of  perpetuity  arising  on  this 
win,  oonsiderea  apart  from  the  document  on  which 
tbe  quflstion  principally  turns.  Subject  to  the  rule 
igainst  perpetuities  chattels  may  be  settled  to  follow 
tie  devolution  of  a  dignity :  see  /n  re  Rivett- Comae, 
9$W.  K  8d7,  80  Ch.  D.  136. 

Now,  the  plaintiff's  daim  is  established :  (1)  If  the 

diaiiioDds  were  the  property  of  the  Dowager  Ann ; 

(2)  if  she  had  a  general  and  unrestricted  power  to 

dispose  of  them  by  will ;  and  (3)  if  she  had  power 

hj  will  to  mi^e  such  a  disposition  of  them  as  she 

basin  fact  made.    Ko  obj^stion  was  raised  to  the 

pkmtiff's  claim  on  the  ground  that  it  was  merely 

^Snitrida,  or  that  the  property  at  law  in  the  chattels 

pMBed  to  the  executrix  of  the  testatrix.    The  only 

objection  raised  was  that  by  reason  of  a  prior  settle- 

ttnt,  alleged  to  have  been  made  in  1831,  the  dowager 

had  no  power  to  bequeath   the    diamonds   to  the 

plamtiiL    We  are  not  called  upon,  therefore,  to  con- 

■der  a  qneation  which  has  oeen  suggested   in   a 

Veamed  text^book  as  to  the  effect  of  the  Judicature 

Ad;  1873,  njKm  a  gift  of  chattels  by  will  made  since 

ttttt  Act  (see  l/Hlliams'  Personal  Property,  11th  ed., 

3Q8-S10).     The  defendant's  case  rests  on  the  letter  or 

aflBBOfandnm    sent   by   the   Dowager   Ann  to  her 

Bofiotor  in  1890.    The  circumstances  imder  which,  or 

fhepuxpoae  for  whidi,  it  was  written  are  not  dis- 

eloeed  1^  the  evidence.    It  purports  to  be  a  narrative 

of  what  MiB.   Hill   said  when    she   delivered    the 

dismoiidi  to   the   dowager  on  the  occasion  of  her 

■•mage  with  Bowland  Hill,  who  was  Mrs.  HilPs 

■BB.    The  marriage    took  place  in   1831,  when  the 

dowager  was  sixteen  years  old.  As  the  law  then  stood 

Aehad  capacity  to  make  a  will  of  personal  property. 

He  memorandum  is  set  up  by  the  defendant  as  an 

idndaaion  1^  the  Dowager  Ann  against  her  interest. 

8o  fiar  as  material  it  runs  thus:  **  January,  1890. 

^^iting  to  diamonds.    The  original  family  diamonds 

Maaiatea  of  a  necklace,  earrings,  and  two  clasps,  to 

wkich  were  added  a  few  more  diamonds  and  made 

iito  a  large  pendant  or  brooch  to  be  attached  to  the 

nsfklaoe   or    not  at  pleasure.     My   mother-in-law, 

Hn.  Will   told  me  that  Sir  Bichard  Hill  gave  them 

to  her  withoat  any  restriction.    When  I  married  she 

ffawe  tfaem  to  me  for  my  life  with  the  request  that  at 

^r  dsilh  they  might  be  left  as  heurlooms."    The 


diamonds  are  here  spoken  of  as  family  diamonds.  The 
Sir  Bichard  Hill  referred  to  was  the  father  of  Mrs. 
Hill's  husband,  John  Hill,  who  had  died  in  1814.  Sir 
Bichard  had  given  these  family  diamonds  to  Mrs. 
Hill  without  any  restriction.  Begard  being  had  to 
the  ar£pument  for  the  defendant,  it  is  convenient  here 
to  refer  to  the  state  of  the  Hill  family.  In  1831, 
General  Hill,  the  first  viscount,  was  living.  He  did 
not  die  until  1842.  The  dignity  was  limited  to  him 
and  his  issue  male  in  the  HBxial  way;  in  default  of 
such  issue  it  passed  to  collaterals,  so  that  on  the 
death  of  the  first  viscoimt  without  issue  male  it 
descended  to  his  nephew  Bowland,  husband  of  the 
Dowager  Ann.  It  would  seem  that  in  1831  there 
was  no  issue  male  of  the  first  viscount  living,  and 
consequently  that  Bowland  Hill  was,  at  the  time  of 
his  marriage,  heir-presumptive  to  the  dignity.  The 
son  of  the  marriage  of  Bowland  Hill  with  Ann  desg 
was  Bowland  Clegg  Hill,  bom  in  1833.  On  the 
death  of  hia  father  in  1875  he  became  the  third 
viscount.  He  is  the  viscoimt  named  in  the  will  of  the 
Dowaff er  Ann  as  the  person  to  whom  the  diamonds 
were  tnereby  bequeathed  until  his  death. 

The  defendant's  counsel  have  buried  this  appar- 
rently  simple  document  under  a  mass  of  technical 
learning,  and  by  reference  to  the  subtle  equitable 
doctrines  of  precatory  trusts,  a  special  power  of 
appointment,  and  impued  trust  in  d^ault  of  exeroise 
of  the  power,  have  endeavoured  to  convert  it  into  a 
strict  settlement  of  some  Idnd,  the  trusts  whereof, 
as  will  presently  appear,  they  are  unable  to  state  in 
clear  or  satisfactory  terms.  They  contend  that  bv 
virtue  of  these  trusts  the  property  in  the  diamonds 
vested  absolutely  in  the  third  viscount.  Mrs.  Hill 
herself,  if  alive,  would,  I  think,  be  much  surprised  at 
the  interpretation  which  the  defendant's  counsel  have 
put  upon  the  words  she  is  stated  to  have  used.  The 
Dowager  Ann  did  not  so  understand  them;  in  dis- 
posing of  the  diamonds  by  her  will  she  described 
them  as  **  mv  diamonds."  Still,  we  must  take  it 
that  the  words  stated  were  actually  used  bv  Mrs. 
Hill,  and  our  task  is  to  put  a  reasonable  and 
intelligible  meaning  upon  them. 

At  Sie  outset  I  am  struck  b^  two  things.  First, 
this  was  a  marriage  present  of  jewels ;  it  is  not  usual 
to  settle  such  a  marriage  gift.  Secondly,  it  is  diffi- 
cult to  understand  why  Mrs.  Hill,  if  she  really 
intended  to  make  a  binning  settlement,  did  not  put 
it  into  the  form  of  a  deed,  or  at  all  events  reduce  it 
into  writing,  instead  of  leaving  it  to  depend  on  the 
slippery  testimony  of  human  memory.  But  taking 
Mrs.  ^ll's  words  as  stated,  and  merely  changing  the 
oblique  form  of  narrative  into  the  direct,  they  stand 
thus :  <'  I  give  these  diamonds  to  you  for  your  life, 
with  the  request  that  at  your  death  they  may  be  left 
as  heirlooms."  The  request  was  therefore  made  to 
the  Dowager  Ann ;  the  word  *'  left  **  imports  a  will, 
and  the  will  was  to  be  her  will.  About  this  there 
was  no  contest  at  the  bar.  Nor  was  it  in  contest  that 
the  effect  of  the  gift  was  to  pass  to  the  Dowager 
Ann  the  absolute  property  at  law  in  the  chattels. 
There  was  no  reservation  of  any  kind  in  favour  of 
Mrs.  Hill  herself;  she  entirely  parted  with  the 
property.  As  the  common  law  does  not  recognize 
such  a  thinff  as  an  estate  in  a  chattel,  a  gift  of  a 
chattel  for  fife  accompanied  by  delivery  passes  the 
property  at  law.  Starting  from  this  point,  the  argu- 
ment for  the  defendant  was  that  in  equity  the  Dowa- 
ger Ann  took  a  life  interest  in  the  diamonds,  and  that 
after  her  death  there  arose  a  precatory  trust,  as  it 
is  termed.  The  term  is  an  awkward  one,  but  its 
meaning  is  dear.  Courts  of  equity  have  held  that 
words,  primd  facie  expressive  of  request,  entreaty, 
wish,  hope,  ana  the  like,  may  be  read  as  words  of 
oommaQQ  creating  a  trust.    It  is  merely  a  question 
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of  the  Gonstraction  of  the  partioular  instmment,  or  as 
here,  the  set  of  words  usea,  taken  in  connection  with 
any  surrounding  circumstances  that  may  be  legiti- 
mately brought  into  consideration.  I  entirely  concur 
in  the  statement  of  the  principle  on  which  the  courts 
now  act  contained  in  the  judgment  of  Lindley,  L.  J., 
in  In  re  Hamilton,  43  W.  B.  577,  [1896]  2  Ch.  370. 
He  was  dealing  with  the  case  of  a  will ;  it  is  on  wills 
only,  so  far  as  I  am  aware,  that  these  questions  of  pre- 
catory  trust  have  been  raised.  He  says  that  *'  you  must 
take  the  will  which  you  have  to  construe,  and  see  what 
it  means,  and  if  you  come  to  the  conclusion  that  no 
trust  was  intended,  you  say  so,  although  previous 

i'udges  have  said  the  contrary  on  some  wills  more  or 
ess  similar  to  the  one  which  you  have  to  construe." 
In  this  case  the  term  ''trust'*  does  not  occur.  A 
trust  undoubtedly  may  be  created  by  any  apt  words ; 
but  the  circumstance  that  the  well- understood  and 
obvious  term  "  trust  '*  is  not  used  seems  to  me  to  be 
worthy  of  some  consideration  when  the  question  is 
whether  a  trust  is  or  is  not  intended  to  be  created. 

Now,  it  4s  incumbent  on  those  who  chdm  that  there 
is  a  trust,  whether  created  by  precatory  words  or 
otherwise,  to  point  out  with  reasonable  certainty  who 
are  the  objects  of  the  trust ;  these  objects  must  be 
ascertained  from  the  words  used  construed  reason- 
ably. The  defendant's  counsel  relied  on  the  word 
"request"  as  showing  the  trust,  and  the  word 
"  heirlooms  "  as  defining  the  objects.  It  was  said  at 
first  in  a  general  wav  that  the  trust  was  for  the 
Dowager  Ann  for  her  life,  and  that  she  had  a  special 
and  restricted  equitable  power  of  appointing  the 
chattels  by  will  in  favour  of  a  partioular  person  with 
an  implied  trust  for  the  sameperson  in  default  of 
appointment.  I  pressed  Mr.  "V^^irmington,  who  is  a 
learned  conveyancer,  to  set  out  at  large  the  terms  of 
the  supposed  settlement.  His  answer,  as  I  understood 
it,  was  that  the  dowager  had  a  testamentary  power 
of  appointing  the  diamonds  to  her  son,  the  third 
visoount,  and  in  default  of  such  an  appointment  the 
diamonds  passed  to  him  absolutely  if  at  her  deatli  he 
was  alive  and  entitled  to  the  dignity  in  possession. 
With  all  respect  to  him,  this  was  an  arbitrarsr,  narrow, 
and  absurd  settlement,  and  one  which  cannot  be 
extracted  from  the  words.  I  will  deal  presentiy  witii 
the  words  '<  as  heirlooms."  According  to  this  oon- 
struction  the  Dowager  Ann  had  in  effect  no  power  at 
all ;  she  had  no  voice  in  the  disposition  of  the  jewels ; 
no  choice  or  power  of  selection  at  all ;  it  was  im- 
material whether  she  made  a  will  or  not,  the  third 
visoount,  her  son,  was  to  take  in  either  event.  Of 
course  he  could  not  have  taken  under  her  will  if  he 
had  died  in  her  lifetime,  an  event  which  might  well 
have  happened.  Dissatisfied  with  the  settlement 
stated  by  Mr.  Warmington,  Mr.  Powell  tried  his  hand 
at  drawing  the  settlement  in  extenso.  He  said,  as  I 
understood  him,  that  the  second  viscount  (who  was 
not  viscount  in  1831)  took  for  his  life,  and  after  his 
death  the  diamonds  passed  to  his  son,  the  third 
visoount;  he  endeavoured  to  connect  the  diamonds 
in  some  unexplained  way  with  the  descent  of  the 
dignity ;  but  he  shrank  from  this,  for  he  deliberately 
out  out  the^  first  viscount  and  his  issue  male.  He  could 
make  nothing  of  the  supposed  testamentary  power, 
nor  give  any  satisfactory  reason  for  excluding  the 
first  viscount,  who  was  living  in  1831,  and  might 
have  left  issue  male  to  succeed  to  the  dignity.  It  was 
not  from  want  of  skill  that  the  defen£mt's  counsel 
failed  to  draw  out  any  satisfactory  or  reasonable 
settlement  by  way  of  trust. 

As  reliance  was  placed  on  the  words  '*  as  heirlooms," 
it  is  necessary  to  say  a  few  words  on  the  meaning  and 
effect  of  the  term  «  heirlooms."  The  meaning  of  the 
word  standing  alone,  without  any  explanatory  context 
in  refereooe  to  chattels  in  gross  (X  am  not  speaking.of 


fixtures),  is  the  same  in  law  as  in  equity.   Its  primary 
meaning  is,    chattds   which,  on  the  death  of  the 
ancestor,  pass  to  the  heir.    These  are  of  two  olaaseB. 
The  first  is  where  they  pass  by  n>eoial  custom,  such 
as  the  best  bed  and  the  like.    The  second  is  where 
the  chattels  (to  use  the  old  phrase)  savour  of  the 
inheritance— that  is,  are  directly  connected  with  it 
This  class  includes  title  deeds  and  the  chest  or  box 
where  they  are  usually  kept,  the  patent  oreatiiigB 
dignity,  the  garter  and  collar  of  a  Imight,  an  anoieot 
horn  where  the  tenure  is  by  comage,  as  in  the  c&w  oi 
the  Pusey  horn,  and  the  andent  jewels  of  the  Grown. 
As  the  special  custom  has  to  be  proved  strictly,  little 
or  nothmg  is  heard  at  the  present  day  of  uie  fiztl 
class.    For  this  statement  of  the  law  it  is  unnecessary 
to  cite  authorities.     I  refer,  however,  to  Co.  LitL 
186,  and  1  Williams  on  Executors,   9th  ed.,  p.  633 
et  «eg.,  in   which  latter  work  the   subject  is  folly 
treated.    But  there  is  a  secondary  sense  in  which  the 
term  heirlooms  is  U8ed,.thatis,  where  chattels  are  settled 
by  deed  or  will  or  otherwise  vesting  them  in  trustees 
upon  trusts  declared,  whereby  they  are  limited  to  go 
along  witii  corporeal  orincorporeal  hereditaments  so  far 
as  the  rules  of  law  or  equity  will  permit.    This  second- 
ary sense  is,  speaking  generally,  the  sense  in  wkndh 
the  term  heirlooms  is  employed  popularly  and  also  by 
lawyers  as  a  brief  description.    As  an  instance  of  the 
latter  I  refer  to  section  37  of  the  Settled  Land  Act, 
1882,  where  the  marginal  note  (which  forms  no  part 
of  the  enactment)  is  **  Heirlooms."    The  word  itself 
does  not  occur  in  the  text,  which  speaks  of  personal 
chattels  settled  on  trust  so  as  to  devolve  with  land. 
But  the  diattels  there  settled  are  both  at  law  and  in 
equity  still  chattels ;  and  as  neither  law  nor  equity 
knows  of  such  a  thing  as  an  estate  in  a  chattel  or  a 
remainder  in  the  proper  sense  of  those  artifioial  terms, 
it  follows  that  the  chattels  so  settled,  retaining  their 
character  of  chattels,  are,  like  any  other  personal 
property,   subject  to  the  general  rule  ag^atnst  per- 
petuities.    Accordingly,  in  compliance  with  this  rule, 
the  property  in  the  chattels  must  vest   abaolntsly 
withm  lives  in  being  and  21  years  afterwards.     Con- 
sequently, in  well-drawn  settlements,  regard  being 
had  to  another  rule  of  law  that  words  which  GX«ate  an 
estate  tail  in  realty  confer  absolute  property  in  per- 
sonalty,   a  provision    is  usually    inserted    that  the 
chattels  shall  not  vest  in  an  unborn  person  who  takes 
an  estate  tail  in  the  realty  by  purchase,    imoless  he 
attains  the  age  of  21  years.     All  these  proposLtioos 
are  well  established.    I  am  led  into  statinc^  them  by 
the  argument  for  the  defendant.    There  is  another 
proposition  of  law,  that  a  man  cannot   change  the 
general  law,  and  impart  to  a  chattel  a  desceodiUe 
quality  except  in  some  such  manner  as  already  stated. 
He  cannot  turn  a  chattel  into  freehold  Isknd.    Aoomd* 
ingly,  if  A.  gives  a  chattel  to  B.  and  merely  says  thai 
B.  is  to  have  it  as  an  heirloom,  no  force  fin  the  absenoe 
of  any  context  or  special  circumstances^  can  be  attri- 
buted to  the  word  heirloom.    Such  was  ^he  opimon  of 
Lord  Hatherley  in  Shelley  v.  Shelley,   16  W,  R.  1036, 
L.  B.  6  Eq.  540,  and  such  was  the  decision  ia  Inn 
Johnston,  32  W.  B.  634,  26  Oh.  D.  638. 

Now,  the  words  used  by  Mrs.  Hill  did  not  exprewly 
annex  the  diamonds  to  the  dignity,  nor  oan  any  soeh 
intention  be  reasonably  imputed  to  her  in  the  ciicnm* 
stances  of  the  case.  She  certainly  did  not  mean 
that  the  Dowager  Ann  should  bequeath  them  to  tiu 
first  viscount  or  his  issue  male.  Nothing  oonld  hi 
further  from  her  intention  in  making  the  gift  to  thi 
young  girl  who  was  or  was  about  to  beoome  the  xrit 
of  her  son.  To  my  mind  it  is  absurd  to  say  that  ab 
intended  that  the  lewels  should  pass  in  any  definiti 
order  or  course  of  limitation.  No  such,  order  or  corns 
can  be  reasonably  extracted  from  the  -vrords  used  o 
the  oiroumstanoes  under  which  the  gift 
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The  leuned  judge,  who  was  called  upon  to  dedde 
tlie  cue  on  drcait,  came  to  a  condosioii  in  favour  of 
tin  defendant.  His  view  was  that  the  Dowager 
Ann  took  a  life  interest  in  the  diamonds  with  a  trust 
to  create  them  heirlooms  as  far  as  she  could.  If  this 
be  the  correct  Tiew  (which  I  think  it  is  not)  then  in- 
aimiioh  as  the  plaintijy  was  living  at  her  death  the 
gift  in  her  will  down  to  and  including  the 
pismtiff  was  not  in  contravention  of  the  rule  against 
peipetnities,  and  was  a  valid  appointment  in  favour 
of  ue  plaintiff.  Where  there  is  a  power  of  Appoint- 
ment in  favour  of  objects  of  whom  some  are  within 
and  some  are  without  the  limits  allowed  by  the  rule 
against  perpetuities,  an  appointment  to  objects  within 
tSe  limits  ia  valid. 

Hie  sum  of  the  case  appears  to  me  to  be  this :  The 
property  at  law  vested  in  Ann  Olegg  by  virtue  of  the 
gift,  and  I  think  in  equity  also.    She  was  to  have 
the  OSS  and  enjoyment  of  tiiem  during  her  life,  and 
■he  bad  the  riff ht  to  dispose  of  them  oy  will.    She 
nu  bound  in  nonour  to  Mrs.  Hill  not  to  sell  them  or 
give  them  away  by  wfll  to  strangers,  but  to  leave 
them  as  heirlooms  by  keeping  them  in  the  family 
with  which  she  became  connected  by  her  marriage. 
Tbe  word  ''request "  may  in  certain  cases  by  reason 
ol  a  context  oe  sufficient  to  create  a  trust,  but  it 
wonld  be  contrary  to  the  true  meaning  of  Hrs.  Hill 
to  bold  that  any  trust  or  other  binding  obligation 
was  here  created.    In  the  circumstances  of  the  case 
it  would  be  unreasonable  to  suppose  that  Mrs.  Hill 
by  her  loose  and  inartificial  woids  intended  to  impose 
ai^  trost  on  Ann  Glegg ;   the  request  must  be  tiuEcn 
in  its  ordxnarv  and  natmal  sense  and  not  in  its  extra- 
ordinary ana  unnatural  sense  of  a  command.    No 
ipedal  sense  can  be  attributed  to  the  words  '*  as  heir- 
kxuns."    What  was  meant  in  a  general  way  was  just 
what  was  said ;  you  are  to  leave  them  as  heirlooms. 
If  those  words  had  any  force  as  a  condition  (I  think 
tbflv  have  not)  then  the  Dowager  Ann  has  by  her 
vill  complied  with  the   condition;    she   has  done 
•saetly  what  was  intended;    she  has  left  them  as 
beiriooms. 

For  these  reasons  I  hold  that  the  plaintiff's  claim 
11  established. 

Appeal  allowed. 

Soiidtora  for  the  plaintiff,  Stibbardf  (HUony  &  Co.f 
lor  BawkmdB  A  Co.,  Birmingham. 

SoIicitorB  for  the  defendant,  Dunkerion  dk  Son,  for 
KAm,  Jones,  A  Soberts,  Pwllheli. 
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From  Q.  B.  Div. 
[Lord  Esher,  M.E.,  and 
Lopes  and  Ghitty,  L.  JJ 

Dbav  axd  Chaptsb  of  St.  Asaph  {Appellants)  v. 

OVEBSKXBB  OF  THX  PABISH  OF  LlAKBHAIADB-YN- 
MOGBZrAJIT  A3n>  A88B88MXNT  GOMMITTEB  OF  LlAN- 

mux  XJhion.  (a.) 

Foot    law — Bating — Tithe  rent-charge-^Asiesement — 

Dedueiione — Liability   to  repair   chancel — Tfnant*8 
profile. 

In  aeeeaeing  the  rateable  value  of  tithe  rent^charge 
itavingfrotn  a  rectory  the  tithe^owner  is  not  entitled  to  a 

\     deduction  for  rnoney  expended  in  repairs  to  the  chancel 

I     ^  the  parish  church. 

,        On  an  appeal  against  an  assessment  of  tithe  rent' 

I  eftorye  a  eonrt  of  quarter  sessions  is  not  juetified  in  allow 
ing  a  deduction  in  respect  of  tenant* s  proJUs  unless  it 

{a.)  Beported  by  F.  G.  Bucksb,  Esq.,  Barrister- 
at-Law. 


finds  as  a  fad  that  the  aUowance  made  for  expenses  of 
collection  is  insufficient  to  cover  tenant's  profits. 

Judgment  of  the  Queen's  Bench  Division  (Wills  and 
Wright,  JJ.),  ante,  p.  223,  affirmed. 

Appeal  from  the  judgment  of  a  Divisional  Court 
(WillB  and  Wright,  JJ.)  on  a  special  case  stated  by 
quarter  sessions,  ante,  p.  223. 

At  the  quarter  sessions  for  the  county  of  Mont- 

fomery  held  on  the  2nd  of  January,  1896,  an  appeal 
y  the  Dean  and  Chapter  of  St.  Asaph  agaiost  a 
certain  poor  rate  was  heard,  the  res^ndents  being 
the  overseers  of  the  parish  of  Llanrhaiadr-yn-Moch- 
nant  and  the  assessment  committee  of  Llanfyllin 
Union. 

The  assessment  committee  had,  in  the  year  1895, 
assessed  the  appellants  in  respect  of  oertain  tithe  rent- 
charge  at  the  eross  estimated  rental  of  £280  2s.  2d., 
and  the  rateaUe  value  of  £233  5s.,  and  the  overseers 
made  a  rate  in  accordance  with  such  assessment. 
The  gross  amount  payable  to  the  appellants  in  respect 
of  i£e  tithe  rent-charge  for  the  year  1895  was 
£280  2s.  2d.,  and  the  questions  in  the  appeal  related 
solely  to  the  deductions  which  ouffht  to  be  made 
therefrom  in  order  to  arrive  at  we  net  rateable 
value.  The  deductions  made  by  the  assessment  com- 
mittee were  as  foUows :  Poor  rate,  £30  13s.  2d. ;  4 
per  cent,  for  collection,  ftc,  £11  4s.;  repairs  to 
cathedral,  £5.  The  court  of  quarter  sessions  allowed 
the  deduction  of  £30  13s.  2d.  in  respect  of  poor  rate. 
The  court  also  found  that  a  deduction  should  be 
made  for:  (1)  Bemuneration  of  collector;  (2)  legal 
costs  and  out-of-pocket  expenses ;  (3)  bad  debts  and 
irregularity  in  payments:  (4)  tenants'  taxes;  and 
with  respect  to  these  the  court  ordered  that  the 
amount  of  the  deduction  should  be  4  per  cent,  off 
the  gross  estimated  rential.  The  court  also  held  that 
a  further  deduction  should  be  made  for  tenants' 
profits,  and  that  the  amount  of  this  deduction  should 
be  1  per  cent,  off  the  gross  estimated  rental.  The 
court  further  held  that  a  deduction  should  be  made  in 
respect  of  tiie  liability  of  the  Dean  and  Chapter,  ^  as 
owners  of  the  rectoriu  tithe  rent-charge  of  the  parish 
of  Llanrhaiadr-yn-Mochnant,  to  repair  the  chancel 
of  the  parish  church,  and  that  the  amount  of  that 
deduction  should  be  1  per  cent,  off  the  gross  estimated 
rental.  A  practice  to  this  effect  was  proved  by 
evidence  called  before  the  court.  The  court  dis- 
allowed the  claim  of  the  appellants  to  a  deduction  on 
account  of  repairs  to  the  cathedral. 

Hie  questions  for  the  opinion  of  the  Queen's  Bench 
Division  were  whether  the  court  of  quarter  sessions 
was  right :  (1)  In  making  an  allowance  for  tenants' 
profits  in  addition  to  the  allowances  for  remuneration 
of  collector,  && ;  (2)  in  makine  an  allowance  in 
respect  of  any  liability  of  the  appdlants  to  repair  the 
chancel  of  the  parish  church.  No  question  was 
raised  on  the  special  case  with  regard  to  a  deduction 
on  account  of  repairs  to  the  cathedral. 

The  Dirisional  Court  held  that  no  deduction  could 
properly  be  allowed,  either  in  respect  of  tenants' 
profits,  or  in  respect  of  the  liability  of  the  appellants 
to  repair  the  chancel  of  the  parish  church. 

The  Dean  and  Chapter  appealed  to  the  Court  of 
Appeal. 

Macmorran,  Q.C.  {Stevenson  8.  Moore  with  him],  for 
the  appellants. — Tithe  rent-charge  is  to  be  rated  like 
other  property,  at  what  a  tenant  from  year  to  year 
would  give  for  it.  The  court  of  quarter  sessions,  in 
assessing  what  the  hypothetical  tenant  would  give 
for  this  tithe  rent-charge,  have  made  an  allowance 
for  expenses  of  collection,  and  they  have  made  a 
further  allowance  for  tenants'  profits.  The  case 
of  Ooodchild  v.  Trustees  of  the  Poor  of  8t.  John's 
Hackney,  6  W.  B*  367  (reported  in  E.  B.  &.&  1 
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Court  of  Aitbal. 


Ttnder  the  name  of  Hackney  and  Lamberhurst 
Tithe  Commutation  Rent'Chargeij^  shows  that  the 
question  whether  suoh  farther  allowanoe  shoold 
be  made  is  to  be  treated  in  eaoh  ease  as  a 
question  of  fact :  See  also  Mersey  Docks  and  Harbour 
Board  v.  Overseers  of  Liverpool,  22  W.  E.  184,  L.  E. 
9  Q.  B.  84.  The  quarter  sessions  having  decided  this 
question  of  fact  in  our  favour,  the  burden  is  on  the 
other  side  to  show  that  their  decision  is  wrong.  As 
to  the  other  point,  in  assessing  tithe  rent-charge  the 
deductions  ought  to  include  sums  paid  for  eocksias- 
tical  dues.  The  repair  of  the  chano^  of  the  parish 
church  is  a  charge  on  the  profits  of  the  benefice,  and 
this  liability  is  on  the  same  footing  as  ecclesiastical 
dues. 

Marshally  Q.C.,  and  EUis  J.  QrijffUh,  for  the 
respondents. 

Lord  EsHER,  M.E. — Our  decision  in  this  case 
leaves  untouched  both  the  case  of  Ooodchild  v. 
Trustees  of  the  Poor  of  St.  John^s,  Hackney,  and  the 
case  of  Mersey  Docks  and  Harbour  Board  v.  Overseers 
of  Liverpool.  We  must  look  at  the  facts  before  us  to 
see  what  the  hypothetical  tenant  of  this  tithe  rent- 
charge  would  get  The  court  of  quarter  sessions 
rightly  made  certain  deductions  m>m  the  gross 
amount.  They  then  proceeded  to  make  further 
deductions.  It  seems  to  me  that  in  allowing  a 
deduction  for  tenants'  profits  they  made  a  mistake  in 
law.  ^  The  special  case  does  not  contain  any  facts  to 
justify  them  in  allowing  such  a  deduction.  In  my 
opinion,  therefore,  there  is  nothing  to  support  the 
making  of  this  deduction,  and  it  must  be  disallowed. 
So  also  as  to  the  deduction  on  account  of  the  repairs 
to  the  chancel  of  the  parish  churdi.  The  hypoweti- 
6al  tenant  could  have  nothing  to  do  with  such 
repairs ;  he  coold  never  be  charged  with  them  or  have 
to  pay  for  them.  There  is,  therefore,  no  ground  in 
fact  for  making  this  deduction  either.  The  judg- 
ment of  the  Divisional  Court  is  right,  and  the  appeal 
must  be  dismissed. 

LoPBS,  L.  J. — ^We  are  dealing  here  with  tithe  rent- 
charge,  which  is  no  doubt  to  be  rated  in  the  same 
manner  as  other  property.  In  my  opinion  a  deduc- 
tion might  properly  be  made  in  some  oases  in  respect 
of  tenants'  profits,  but  only  where  the  court  of 
quarter  sessions  found  that  the  amount  allowed  for 
expenses  of  collection  was  not  sufficient.  An  allow- 
ance of  4  per  cent,  had  already  been  deducted  in 
respect  of  the  expenses  of  collection,  which  as  I  think 
must  have  included  something  for  tenants'  profits. 
The  quarter  sessions  then  went  on  to  deduct  another 
1  per  cent,  for  tenants'  profits,  but  they  have  not  found 
that  the  amount  allowed  for  collection  was  insufficient. 
I  think  they  mistook  the  meaning  of  the  authorities 
as  laying  it  down  that  after  an  allowance  has  been 
made  for  expenses  of  coUection,  even  though  that 
included  tenants'  profits,  a  further  deduction  may 
then  be  made  under  the  heading  of  tenants'  profits. 
The  deduction  asked  for  on  this  account  must  there- 
fore be  disallowed.  With  regard  to  the  deduction  on 
account  of  repairs  to  the  chancel  of  the  parish 
church,  the  tithe  rent-charge  and  the  chancel  are 
distinct  and  sepirate  hereditaments.  The  hypotheti- 
cal tenant  of  the  tithe  rent-cdiarge  is  not  hypothetical 
tenant  of  the  chancel.  No  deduction  therefore  ought 
propeilv  to  be  made  on  either  ground,  and  the  judg- 
ment of  the  Divisional  Court  must  be  affirmed. 

Chitty,  L,J.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  E.  W.  J.  Peterson. 

Solicitors  for  the  respondents,  Bobbins,  Billing,  & 
COfy  for  PugM  &  /oraetfiXlaofylliD* 


From  Chan.  Div.       \ 

(lindley,  A.  L.  Smith,  > 

and  Eigby,  L.JJ.)      ) 


Feb.  9,  10. 16. 


In  re  CosiER. 
Humphreys  v.  Gadsden,  (a.) 

Will — Construction — Hotchpot  dause. 

Where  a  testator  declares  that  a  sum  of  money  setUsi 
by  him  on  a  child's  marriage  shdU  be  taken  in  or  towards 
satisfaction  of  the  share  in  the  testator*s  residuary  estaU 
bequeathed  to  such  child,  and  shaU  be  brought  tnio 
hAchpotand  accounted  for  accordingly,  any  reversiomry 
interest  which  the  testator  may  have  reserved  to  himsuf 
under  the  trusts  of  t?ie  settlement  in  such  sum  of  money, 
will  by  the  conjoint  effect  of  the  gift  of  residue  and  &e 
hotchpot  clause,  pass  to  the  child. 

C,  on  the  marriage  of  his  son  B.  in  1885,  covenanted 
with  the  trustees  of  B.'s  marriage  settlement  to  pay  to 
them  within  six  months  of  his  death  £10,000,  upon  irwA 
to  invest  and  pay  the  income  to  B.  for  his  life,  remainder 
to  the  wife  of  B.  for  her  life  if  she  should  survive  him, 
remainder  for  the  issue  of  the  marriage,  and  in  defauU 
of  issue  the  ultimate  trust  was  for  C.  absolutely.     C.  died 
in  1886,  having  by  his  vnll  given  his  residuary  estate 
equally  between  his  son  B.  and  his  daughter  L.   G.  directed 
that  any  sum  of  money  which  he  had  already  covenanted 
or  agreed  to  give  to  any  child  of  his  on  his  or  her  marriagt 
should  be  taken  in  or  towards  satisfaction  of  the  share 
of  such  child,  and  should  be  brought  into  hotchpot  and 
accounted  for  accordingly.    After  C's  death  his  execu- 
tors paid  to  the  trustees  of  B,*s  settlement  a  sum  of 
£10,000,  and  divided  the  residue  of  the  estate  equally 
between  B.  and    L.,   counting    in   such    division   the 
£10,000  as  paH  of  B.'s  share.    B.  died  in  1894,  leaving 
a  widow  ana  no  issue.    By  reason  of  the  failure  of  iMue, 
L.  claimed  to  be  entitled  to  one  moiety  of  the  £10,000 
{sttbfect  to  the  life  interest  of  B.*s  vndow)  as  pari  of  C.'s 
estate. 

Held,  reversing  t?ie  decision  of  Chitty,  J.,  that  the 
executors  of  B.  were  entitled  to  the  whole  of  the  £10,000. 

Appeal  of  the  plaintiflEs  from  a  decision  of  Chitty, 
J.,  on  the  true  construction  of  a  hotchpot  olauae  in 
common  form. 

The  testator,  Bobert  Arnold  Cosier,  on  the  marriage 
of  his  son  Bobert  Watson  Cosier  in  1885,  cove- 
nanted with  the  trustees  of  his  son's  settleme&t  to 
pay  to  them  within  six  months  of  his  death  a  snm  of 
£10,000,  to  be  held  upon  trust  for  the  son  for  his  life, 
and  after  his  death  TC»r  his  wife  for  her  life,  if  she 
should  survive  him,  with  remainder  for  the  children 
of  the  marriage,  and  in  default  of  issue  the  ultimate 
trust  was  for  the  testator  absolutely.  By  his  will 
dated  the  10th  of  November,  1886,  the  testator  gave 
his  residuary  estate  equally  between  his  son,  the  said 
Bobert  Watson  Cosier,  and  his  daughter  Ijaoj  Blisa- 
beth  Wheeler,  the  daughter's  share  being  settled.  Tha 
will  contained  the  following  proviso :  '*  Provided 
also,  and  I  declare  tiiat  any  and  all  sums  of  money, 
annuities,  or  annual  sums,  and  property  whioh  I  have 
already  covenanted  or  agreed  to  give,  or  ^whioh  I  may 
hereafter  covenant  or  agree  to  give  to  or  "with  any 
child  of  mine  on  his  or  her  marriage  shall  in  default 
of  any  direction  to  the  contrary  in  writing  under  my 
hand  be  taken  in  or  towards  satisfaction  of  the 
respective  share  of  such  child  .  •  •  and  shall  be 
brought  into  hotchpot  and  accounted  for  acoord- 
ingly."  The  testator  died  on  the  10th  of  I>eoQmbar, 
1886,  and  his  will  was  dulv  proved  by  the  ezeooton 
therein  named.  After  his  death  the  execatora  of  the 
testator  paid  a  sum  of  £10,000  to  the  trustees  of  the 
son's  settlement,  and  divided  the  residue  of  the  estate 

(a.)  Beported  by  W.  Shalloeoss  Qodi>abj>,  t^ 
Bamst«r»at-Iiftw*  ^^** 


VoLXL7.      ij^y^m.}       THE  WEEKLY  REPORTER. 


877 


OOUBT  OP  Appsal. 


In  bs  Oobdsb. 


COUBT  OP  Appbai.. 


equally  between  the  son  and  daughter,  counting  in 
mik  mnaion  the  said  snm  of  £10,000  as  part  of  the 
iqq's  share  in  the  diviaion. 

Bobert  Watson  Cosier  died  on  the  23rd  of  June, 
1894,  leaving  a  widow  and  no  issue,  and  having  ap- 
pointed the  plain tiflFs  in  the  action  executors  of  his 
irilL  By  reason  of  the  failure  of  issue  of  Bobert 
Watson  Cosier,  the  defendants  tibe  daughter  Mrs. 
Wheeler  and  her  children,  daimed  to  be  entitled 
(nbject  to  the  life  interest  of  Mrs.  Cosier)  to  one 
jDoiety  of  the  said  sum  of  £10,000  as  part  of  the 
oii£;iiial  testator's  estate.  The  plaintiffs  claimed  to 
be  entitled  to  the  whole  of  the  sum  (subject  to  the 
ton's  widow's  life  interest)  as  executors  of  the  will 
of  Bobert  Watson  Cosier. 

Ghitty,  J.,  held  that  the  daughter  was  entitled  to 
half  the  fund,  subject  to  the  me  interest  of  the  son's 
lidow. 

Ihe  plaintilBi  appealed. 

LeveUy  Q.C.^  and  Edtoard  Ford,  for  the  appellan!». 

Fanodly  Q»C.,  and «/.  G*  Wood^  for  the  respondents. 

IT.  Qurdon  FeUowea,  for  the  trustees. 

Our.  (idv,  vuU. 

Feb.  16.— LnmLEY,  L.J.— Chitty,  J.,  has  decided 
in  fsTOur  of  the  daughter's  contention.    The  learned 

Si  says  that  the  result  is  unexpected,  but  he  has 
it  to  be  the  result  of  the  true  construction  of  the 
hotchpot  daiise.    I  confess  I  cannot  agree  with  him. 
The  hotchpot  danse  is  in   the   usual   form;  and, 
whether  it  be  looked  at  broadly,  without  minutely 
aitkarmg  the  words  in  which  it  is  expressed,  or 
nsRowly,  with  a  minute  criticism  of  them,  the  result 
spears  to  me  to  be  the  same,  and  to  be  quite  different 
mni  that  arrived  at  by  the  learned  judge.     The 
objeot  of  every  hotchpot  clause  is  simply  to  prevent  a 
person  to  whom  a  testator  has  left  a  shwe  of  his 
estate,  said  who  has  been  advanced  in  the  testator's 
HMnie,  from  obtaining  by  the  combined  effect  of  the 
hegoest  taxd  the  advance,  more  of  the  testator's  pro- 
uccfythaa  the  testator  intended  the  legatee  should 
we.    But  the  effect  of  the  order  appcMsd^  from  goes 
isr  beyond  this :  its  effect  is  to  deprive  the  son  of 
£S,000,  psot  of  the  one-half  of  what  the  father  clearly 
iateDded  the  son  to  have,  and  to  give  that  £5,000  to 
tte  dstnghter,  in  addition  to  the  sum  which  puts  her 
<n  an  equality  with  her  brother.    A  construction  of 
s  hoielxpot  dause  which  brings  about  such  a  result  as 
tiist,  is  to  aay  the  least  of  it,  very  startling,  and 
nuien  a  doae  examination  of  the  words  in  which  it 
iinipujwud  necessary,  before  being  driven  to  accept  so 
veiy  stcanse  a  result. 

1  torn    to    the   words,    and   I   agree   with   the 

soanssl  for  fhe  respondents  that  they  have  to  be 

spplied   to    the  £10,000  which  the  testator  cove- 

asBted  to   psiy  to  tke  trustees  of  the  son's  mar- 

nage  settlement  u|K>n  the  trusts  thereby  declared. 

^  ultiBUite  trust  m  default  of  children  of  the  mar- 

otge  was  for  the  testator  himself.    The  testator  had 

a  eontangeat  reversionary  interest  in  this  sum,  which 

bs  eonld  disooee  of  by  his  will  and  leave  to  his  son  if 

hi  ehoaa.     Having  siven  one-half  of  his  residuary 

Mtete,    meliiding   this   reversion,  to   his   son,    the 

tutslui'  aays  this  sum  of  £10,000  is  to  be  taken  in  or 

tovaids  asUaafaction  of  the  share  of  the  son  under  the 

viU,  and  shall  be  brought  into  hotchpot  and  accounted 

fcraooofdingly*    I  pause  to  inquire.  Who  is  to  take 

Ifcis  Slim  f     wno  is  to  bring  it  into  hotchpot,  and  who 

tbtoaooomit  for  itP    The  answer  can  only  be— the 

SDD.    It  esuu&ot  be  the  trustees,  for  they  are  creditors 

-^ftey  tsike  nothing  under  the  will,  and  are  not  in  a 

poBtioBi  to  take  the  £10,000  in  satisfaction  of  any- 

ttaig  under   the  will,  nor  to  bring  that  sum  into 

kM^oi  aod  account  for  it  acoordingly.    But  if  a 


testator  having  an  interest  in  a  sum  of  money  directs 
a  legatee  of  a  share  of  residue  to  take  that  sum  on 
account  of  such  share,  smd  the  legatee  does  so,  as  the 
son  did  here,  the  whole  sum  is  taken  out  of  the 
testator's  estate,  and,  so  far  as  the  testator  is  con- 
cerned, that  sum  ceases  to  be  part  of  his  estate  and 
becomes  part  of  what  is  given  to  the  son.  The  sum 
so  given  is  no  longer  &e  testator's,  and  can  only 
come  back  to  him  by  gift  or  purchase  from  the  son. 
It  was  contended  that  this  is  to  render  a  hotchpot 
clause  curative  as  a  gift,  which  is  not  its  function. 
But  this  is  only  a  half-truth,  and  is  very  misleading. 
A  hotchpot  clause  in  a  will  has  always  to  be  con- 
strued with  some  other  clause  which  is  a  clause  of 
gift,  and  the  question  always  is.  What  is  tiie  tme 
effect  of  the  clause  of  gift  and  of  the  hotchpot  clause 
which  has  to  be  construed  with  it.  The  combined 
effect  of  the  two  clauses  is  always,  so  far  as  I  know, 
to  pass  to  the  le^pitee  of  what  is  given,  the  testator's 
interest,  if  any,  in  what  is  to  be  brought  into  hotch- 
pot. Take  the  very  common  case  put  by  my  brother 
Bigby  in  the  course  of  the  arsument.  Suppose  a 
iamer  lends  his  son  £1,000,  and  then  bequeaths  to 
him  a  share  of  his  residuary  estate  and  directs  the 
£1,000  to  be  brought  into  hotchpot.  What  is  this 
but  a  ^t  to  the  son  of  the  £1,000  as  part  of  the 
share  given  to  the  son  ? 

It  was  also  urged  that  the  hotchpot  dause  is  only 
a  direction  to  bring  into  account,  a  direction  as  to 
how  the  accounts  are  to  be  made  up  by  the  executors 
or  trustees  of  the  will.  But  accounts  are  of  no  use 
except  80  far  as  they  represent  realities;  and  the 
reality  to  be  represented  is  that  the  whole  £10,000 
is  given  by  the  testator  to  the  son  as  part  of  Ms  share 
of  the  residuary  estate.  What  is  so  given  includes 
all  that  the  testator  could  give — i.e.,  the  whole  of  his 
contingent  reversionary    interest    in    the    sum   in 

auestion.  If  the  trustees  of  the  will  had  not  deducted 
iie  whole  £10,000  from  the  son's  share  when  they 
divided  the  residue  they  would  have  paid  him  too 
much  and  there  would  be  a  mistake  to  rectifv.  But 
like  business  men  they  very  properly  did  deduct  the 
whole  sum  from  his  share  when  they  divided  the 
residue,  and  as  between  the  testator's  estate  smd  the 
son  the  whole  of  the  £10,000  then  became  the  son's 
property  and  he  had  nothing  more  to  account  for  and 
the  ultimate  trust  in  the  settiement  ceased  to  be  a 
trust  for  the  testator  and  became  by  virtue  of  his  will 
a  trust  for  the  son,  his  executors,  administrators,  or 
assigns.  In  my  opinion  the  order  appealed  from  is 
wrong  and  must  be  discharged,  and  it  must  be  declared 
that  tiie  plaintiffiB,  as  executors  of  the  son,  are  entitied 
to  the  £10,000  subject  to  the  life  interest  of  the  son's 
widow  therein.  The  costs  of  the  summons  smd  of  the 
appeal  ought  to  be  paid  by  the  respondents,  the 
Wheelers. 

A.  L.  Smith,  L.  J. — I  have  had  an  opportunity  of 
reading  the  judgment  of  Idndley,  L.J.,  and  I  agree 
with  it. 

BiGBT,  L.J. — In  this  case  I  am  unable  to  agree  with 
the  conclusion  arrived  at  bv  the  learned  judge  in  the 
court  below.  Arguments  have  been  pressed  upon  us 
on  the  supposition  that  the  primary  meaning  of  the 
clause  referred  to  as  the  hotchpot  clause  is  opposed 
to  the  appellants'  contention.  As,  however,  m  my 
pdgment  the  appellants'  case  is  based  upon  and 
justified  by  the  primary  meaning  of  the  clause  it 
seems  to  me  quite  unnecessary  to  refer  to  those 
arguments.  The  respondents'  case  seems  to  me  to 
rest  entirely  upon  the  assertion,  the  mere  assertion, 
for  I  heard  no  reason  and  confessedly  there  is  no 
authority  to  justify  it,  that  the  important  words 
"shall  be  taken  in  or  towards  satisfaction" 
cannot  be  words   of  gift   but  must  be  oonstmed 
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aa  meaning,   "shall  for   the   purpose    of    calcala- 
tion  only  and  not  by  way  ot  bounty  or  gift  be  taken 
in  or  towards  satisfaction.'*    I  see  no  sort  of  jusfcifioa- 
tion  for  modifying  the  phrase  under  consideration  in 
so  vital  a  manner.    If  the  respondents'  counsel  had 
confined  themselves  to  the  statement  that  there  may 
be  and  often  are  cases  in  which  similar  words  in 
hotchpot  clauses  can  have  no  greater  operation  than 
that  to  which  they  claim  to  confine  them  in  the 
present  case,  that  statement  would,  I  think,  have 
been  correct,  but  it  would  not  have  assisted  them  in 
the  least.    The  limited   operation  of  the  words  in 
such  cases  arises  not  from  any  change  in  the  meaning 
of  the  words,  but  from  the  want  of  disposing  power 
in  the  testator  over  the  subject-mattor.    It  is  not 
only  with  reference  to  hotchpot  clauses  that  such 
oases  arise.    The  plainest  words  of  gift  wherever  they 
occur  can  operate  directly  only  to  the  extent  of  the 
testator's  i>ower  to  give,  though  they  may  have  an 
important  indirect  operation  as  in  raising  a  case  of 
election.    When  a  testator  flrives  a  dureotion  that  a 
particular  thing  shall  be  taken  oy  any  one  in  or  towards 
satisfaction  of  his  share,  and  the  thing  spoken  of 
exists  and  belongs  to  the  testator,  I  cannot  doubt  that 
according  to  the  jplain  and  obvious  meaning  he  gives 
that  thing  and  this  plain  meaning  is  not  controlled, 
or  varied,  but  rather  corroborated  by  adding  such 
words  as  "  and  shall  be  brought  into  hotchpot  and 
accounted  for  accordingly."    If  and  so  far  as  the 
testator  cannot  give,  the  words  of  gift  must  be  in- 
operative in  their  primary  meaning,  though  they  may 
have  a  secondary   meaning.    Suppose  a  testator  to 
have  given  money   by  way  of  bounty,  say,  for  the 
education  of  a  child.    The  money  is  spent  and  gone, 
the  child  is  in  no  way  liable  to  repay  it,  and  it  is 
impossible  to  make  it  the  subject  of  a  gift.    Suppose, 
however,  that  the  testator  has  lent  a  child  money, 
say  £10,000,  instead  of  giving  it,  and  has,  to  make 
the  transaotaon  dear,  taken  a  bond  for  repayment. 
Or  suppose   again   that   he   has  lent   the   money 
to   a    stranger    on    mortgage.      If    the    testator 
say,  I  dedare  that  the  money  apent  by  me  on  my 
son's  education  shaU  be  taken  in  or  towa^rds  satisfac- 
tion of  his  share,  it  is  plain  that  as  to  that  particular 
subject  there  can  be  no  gift.    In  each  of  the  other 
oases  the  £10,000  is  an  existing  asset,  available  for 
payment  of  (^editors,  but,  subject  to  the  claims  of 
creditors,  entirely  at  the  testator's  disposal.    If  then 
he  say,  I  dedare  that  the  £10,000  owing  to  me  on 
bond  by  my  son,  or  the  £10,000  lent  by  me  on  mort- 
gage to  A.,  shall  be  taken  in  or  toward  satisfaction  of 
my  son's  share,  in  my  judgment  it  would  be  repugnant 
to  common-sense  to  say  that  the  son  was  notrdeased 
from  the  debt  in  the  first  case,  and  made  the  owner 
of  the  mortgage  debt  in  the  second.    This  is  the  same 
thing  as  saying  that  the  words  operate  as  words  of 
gift.    These  are  the  extreme  oases,  but  there  are,  of 
oouise,  intermediate  oases,  of  which  the  present  is 
one — ^where   the  testator  can  dispose  of  part,  but 
part  only,  of  the  subject-matter.    The  true  rule  must 
be,  that  so  far  as  the  words  can  operate  as  words  of 
gift — ^that  is,  according  to  their  primary  meaning — 
they  must  do  so.    In  this  particular  case,  if  it  had 
been  necessary  in  order  to  avoid  inequality  where 
equality  was   presumably  intended,  I  shomd  have 
been  disposed  to  aoocept  Mr.   Levett's  argument — 
that  by  the  words  "sums  of  money  which  I  have 
covenanted  to  give "  the  testator  must  have  meant 
sums  of  money  which  I  have  covenanted  to  give 
effectually— that  is,  so  as  to  take  them  out  of  my 
estate.    Certainly  I  could  not  treat  the  word  "  give  " 
in  sudi  a  context  as  being  satisfied  by  payment  to 
trustees  who  are  to  take  no  beneficial  interest  for 
themsdves.    I  prefer,  however,  to  take  what  seems 
to  me  the  literal  meaning  of  the  first  part  of  the 


hotchpot  clause,  and  to  follow  the  learned  judge  in 
treating  the  words  as  induding  the  whole  sum  of 
£10,000  mentioned  in  the  marriage  settlement  The 
operative  words  will  then  run  thus :  "  I  declare  tfast 
the  £10,000  referred  to  in  my  son's  settlement  shsll 
be  taken  in  or  towards  satisfaction  of  his  share."  The 
words  cannot  operate  so  as  to  take  away  the  wife's 
life  interest,  nor,  if  there  had  been  issue,  oould  they 
have  modified  tiidr  interest.  But,  to  the  extent  of 
the  testator's  own  interest,  whatever  it  might  turn 
out  to  be,  they  will  operate  according  to  what,  in  my 
judgment,  I  repeat  is  their  primary  meaning.  The 
appeal  therefore  ought  to  succeed. 

Appeal  alhwed. 

Solidtors,    Bet/ftu  ilk   Bey/as;  Fhwer,  NtMey,  it 
FdloweB. 


W^  ®ourt  of  J|u0tcce. 
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Stirling,  J.  f 

Bill  v. 
Vendor  and  purchaser— -Oontrad  for  sale  of  Jand—8aU 

by  auction^Authority  of  auctioneer  or  hi$  derk  to 

sign  memorandum  on  behalf  of  purchaser — Statute  of 

Frauds  (29  Car.  2,  c.  3),  s.  4. 

Upon  a  sale  by  auction  the  derk  to  tJie  auctioneer  has 
no  implied  authority  to  sign  on  behalf  of  a  purchaser  a 
memorandum  of  the  contract  within  the  Statute  of 
Frauds. 

The  implied  authority  of  an  auctioneer  to  eign  suca  a 
memorandum  on  behailf  of  a  purchaser  does  noi  eaiend 
to  authorize  the  auctioneer  to  sign  such  a  memorandum 
seven  days  after  tJie  sale  by  auction, 

Semble,  the  auctioneer's  autJiority  merdy  entMm  &tm 
to  sign  at  tJie  sale. 

This  was  an  action  for  the  specific  perf ormanoe  of  a 
contEaot  to  buy  certain  freehold  land,  and  raised 
questions  as  to  the  authority  of  an  auctioneer  or  of 
tne  derk  to  an  auctioneer  to  sign  a  memorandum  of 
a  oontract  for  sale  as  agent  for  the  purchaser. 

The  following  statement  of  the  ftots  is  taken  from 
the  judgment  of  Stirling,  J. : 

The  action  was  by  the  plaintiflH  as  vendors  of  oer- 
tain  freehdd  propertv  known  as  <*  The  BiddiiUFi," 
No.  72,  Tulse-hi&,  for  specific  performanoe  <»  an 
dleged  agreement  by  the  aelendant  to  purchase  the 
same.  The  plaintiffs  caused  the  properfcy  in  qaestioa 
to  be  put  up  for  sale  by  auction  by  messrs.  Herring, 
Son,  A  Daw,  a  firm  Of  auctioneers,  at  the  Ifart^ 
Tokenhouse-ysid,  on  the  25th  of  Kovember.  ISdi, 
upon  the  terms  escpressed  in  printed  partioolaxs  and 
conditions  of  sale,  at  the  end  of  which  was  a  memO' 
randum  of  agreement  in  blank.  The  defendant,  ii 
company  with  a  friend,  named  Wyatt»  sd^tended  tb 
sale,  ijpon  Mr.  Daw,  a  memoer  of  the  abovS' 
named  firm  of  auctioneers,  entering  the  room  a  shor 
conversation  took  place  with  reference  to  "Tfa 
Biddings  "  between  him  and  the  defendant^  who  ws 
known  to  him  personally,  and  just  before  he  enters 
the  rostrum  he  asked  the  defendant  to  **  give  him  > 
bid."  The  sale  was  then  begun  of  five  different  pcQ 
perties,  among  which  "  The  Biddings  "  came  thirc 
The  reserve  price  was  £1,600.  The  defendant  hi 
£1,550,  and  after  oommunioations  had  passed  betwec 
Mr.  Daw  and  the  vendors,  the  property  -was  knookt 

(a.)Beportedby  W.  Soon  Thompson,  Baq.,  BaxxistB 
at-lAW. 
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down  to  the  defendant  at  that  prioe.  The  sale  of  the 
two  remaining  propertieB  was  then  prooeeded  with, 
ind  at  the  olose  the  defendant  left  the  room.  Upon 
tiie  aactioneer's  dlerk  calling  Mr.  Daw's  attention  to 
the  dicomstance  that  the  defendant  had  not  signed 
tiie  memorandum  of  agreement,  a  messenger  was 
sent  after  him,  and  he  returned.  He  was  then  asked 
hy  Mr,  Daw  to  sign  the  memorandum,  but  refused, 
OQ  the  ground  that  he  made  the  bid  for  Mr.  Daw  in 
oompliaiioe  with  his  request,  and  not  for  himself. 
The  aaotioneer's  derk  had,  in  the  meantime,  filled  up 
the  memorandum  of  agreement  on  a  oopj  of  the 
ptioted  particulars  and  conditions  of  sale  in  the  appro- 
priate manner.  The  memorandum,  as  filled  up,  ran 
as  follows : — 

"I,  George  Balls,  of  Brixton-hiU,  S.W.,  do  hereby 

acknowledge   that  I  have  this  day  purchased  the 

property  described  in  the  within  particulars  of  sale 

forthesam  of  one  thousand  five  hundred  and  fifty 

%  and  having  paid  into  the  hands  of  Messrs. 

r,  Son,  &  Daw,  the  auctioneers,  the  sum  of  one 

d  and  fifty-five  pounds  as  a  deposit  and  in  part 

gyment  of  the  purchase-money,  I  hereby  agree  and 
id  myself,  my  heirs,  executors,  administrators,  and 
angns,  to  pay  the  balance  of  the  said  purchase- 
money  and  complete  the  said  purchase  in  aO  respects 
aooording  to  the  within  conditions  of  sale.  As  witness 
i&jhand  this  25th  day  of  November,  1896." 

Then  followed  a  recapitulation  in  figures  of  the 
amoant  of  the  purchase-money,  the  deposit  and 
balance  owing,  and  the  document  concluded  with 
theae  words :  *'  As  agents  for  the  vendors,  Peter  B^ll 
and  William  Dickson,  we  hereby  ratify  tins  sale,  and 
aa  auctioneers  acknowledge  to   have  received   the 

deposit.    Abstract  to  be  sent  to .'*    TbiB  memo- 

nndum  was  not  signed  either  by  the  auctioneer  or 
hiB  derk.  A  week  later,  however,  on  the  2nd  of 
Becsmber,  1895,  Mr.  Daw,  at  the  instance  of  the 
vendors,  fiUed  up  and  signed,  in  the  name  of  his  firm 
■nd  as  agent  for  the  de^dant,  another  copy  of  the 
memorandum,  striking  out,  however,  all  reference  to 
the  deposit,  which,  of  course,  had  not  been  paid. 
The  defendant  persisted  in  his  refusal  to  complete  the 
porohase,  and  ute  action  was  brought  to  compel  him 
to  do  so,  the  plaintiffs  relying  upon  botii  tiie  above- 
aantkmed  documents  as  memoranda  of  the  sale 
efficient  to  satisfy  the  requirements  of  the  Statute 
oH^aods. 

Qrtmvenor  WoodSf  Q.C,  and  Inffpen,  for  the  plain- 
tiff.—The  purchaser  is  bound  by  the  statement  of 
file  auctioneer's  derk  made  in  his  presence,  and  there 
ii  a  sufficient  signature  on  behalf  of  tiie  purchaser  to 
■tisfy  the  Statute  of  Frauds  if  the  clerk  writes  down 
tlM  name  of  the  purchaser  in  his  presence :  8%ma  v. 
Lndray,  42  W.  B.  621,  [1894]  2  Ch.  318;  Fry  on 
ftMcifiG  Performance,  3rd  ed.,  s.  531.  We  submit 
that  the  inierenoe  from  the  cases  is  tliat  the  purchaser 
ntlioriieB  whoever  appears  at  the  auction  to  act  on 
bdbalf  of  the  auctioneer  for  the  purpose  of  taldng 
down  the  names  of  the  parties,  and  that  it  is  not  a 
p«iooal  authority  given  to  the  auctioneer :  De  Bwsche 
T.  AU,  8  Gh.  D.  286,  at  p.  310,  26  W.  B.  Dig.  192.  In 
■deslry  anotaon  the  auctioneer's  derk  who  is  employed 
IB  taku^  down  the  names  of  the  purchasers  is  just  as 
KQch  the  agent  of  the  purchaser  as  the  auctioneer  him- 
mH  They  also  referrod  on  this  point  to  Henderson  v. 
BanuwuU^  1 T.  &  Jer.  387 ;  Bird  v.  BouUety  4  B.  &  Ad. 
448;  Feirce  ▼.  Oyrfy  22  W.  B,  299,  L.  B.  9  a  B.  210; 
,  MtMyJOm  ▼.  Hdbirg,  4  L.  B.  Ir.  94,  at  pp.  105,  121, 
.  »ir.  R.  Djtf.  86;  Dyas  v.  Stafford,  7  L.  B.  Ir.  590 ; 
fiagden  on  vendors  and  Purchasers,  p.  147.  As  to 
ths  qucBtiofn  whether  the  later  memorandum  signed 
\j  the  aoctioneer  is  binding,  we  admit  that  after  the  I 
■lie  the  auctioneer  could  peirf orm  no  new  act  so  as  to  I 


bind  the  purchaser  to  any  other  bargain  than  that 
conduded ;  but  why  should  the  purchaser  be  able  to 
revoke  the  bargain  madeP  The  auctioneer  is  not 
bound  to  sign  on  the  day  of  the  sale.  If  the 
auctioneer  is  unable  to  sign  on  the  day  of  the  sale, 
is  the  vendor  to  be  at  the  mercy  of  the  purchaser. 
They  referred  on  this  point  to  Day  v.  Welh,  9  W.  B. 
857,  30  Beav.  220 ;  Dart  on  Vendors  and  Purchasers, 
6th  ed.,  p.  209;  and  contended  on  the  authority  of 
Tamplin  v.  James,  29  W.  B.  311,  15  Ch.  D.  215,  that 
even  if  the  defendant  bid  under  a  mistake  he  could 
not  resist  specific  performance. 

HasHngSy  Q.C.,  and  Stdllard,  for  the  defendant. — 
The  defendant  made  the  bidding  under  a  mistake  of 
fact :  and  in  any  event  we  contend  that  the  contract 
is  not  binding  on  him.  An  auctioneer's  derk,  as 
such,  has  no  authority  to  sign  a  memorandum  so  as 
to  bind  a  purchaser :  Peirce  v.  Gorf;  he  must  have 
express  authority  in  that  behalf:  Bird  v.  BouUer; 
Coles  V.  Treoothick,  9  Yes.  234;  and  the  defendant 
gave  him  no  such  authority.  As  to  the  second 
memorandum  it  was  not  signed  until  long  after  the 
auction  was  over,  and  after  the  auctioneer's  authority 
had  ceased,  it  is  therefore  invalid:  Mews  v.  C\»rr, 
1  H.  &  N.  484,  5  W.  B.  C.  L.  Dig.  180 ;  Buekmaster 
V.  Harropf  13  Yes.  456.  The  defendant  had,  in  fact, 
at  that  time  revoked  whatever  authority  the  auc- 
tioneer had  ever  had. 

Orosvenor  Woods,  Q»0,f  replied* 

SxiRLiira,  J.,  stated  the  faotB,  and  continued :— * 
The  first  question  is  one  of  fact — namdy,  whether 
the  defendant  really  bid  for  the  property,  as  he 
alleges,  in  the  belief  that  he  was  oidding  for  Mr. 
Daw,  or,  in  other  words,  acting  as  a  pufiEer  at  the  sale. 
His  story  is  a  strange  one,  but  having  seen  the 
defendant  and  his  friend  in  the  box  and  heard  their 
evidence,  I  am  bound  to  say  that  I  beHeve  that  the 
defendant  did  act  under  the  belief  that  he  alleges. 
On  the  other  hand  I  am  of  opinion  that  the  defend- 
ant had  no  reasonable  Kround  for  so  acting,  and  that 
what  passed  between  nim  and  Mr.  Daw  as  told  by 
himsdf  ought  not  to  have  mided  him  into  the  beUef 
which  he  entertained.  Under  these  circumstances 
what  is  the  legal  result.  It  seems  to  me  that,  assum- 
ing a  memorandum  to  exist  which  satisfies  the 
requirements  of  the  Statute  of  Frauds,  there  was  a 
valid  contract  between  the  plaintiff  and  defendant,  and 
the  mistake  at  most  constitutes  a  defence  only  so  far 
as  the  action  seeks  specific  p<vformance,  and,  as  was 
laid  down  by  the  Court  of  Appeal  in  Tamplin  v. 
James,  the  court  is  now  bound  in  such  a  case  to  con- 
sider the  question  of  damages. 

The  validity  of  the  second  line  of  defence  must 
therefore  be  considered.  First,  with  reference  to 
the  memorandum  filled  up  by  the  auctioneer's 
clerk.  It  has  been  dedded  that,  upon  a  sale  by 
auction,  the  auctioneer  is  the  agent  of  the  pur- 
chaser as  wdl  as  the  sdler,  and  has  authority  to 
sign  a  memorandum  of  the  sale  so  as  to  bind  both 
parties,  and  if  the  memorandum  or  a  copy  of  the 
particulars  had  been  filled  up  by  the  auctioneer  with 
his  own  hand  in  the  same  way  as  the  memorandum 
now  in  question  was  filled  up  by  the  derk  it  would 
have  been  suffident.  An  agent,  however,  cannot 
delegate  his  authority.  The  law  as  to  that  in  the 
case  of  an  auctioneer  and  his  derk  is  laid  down  in 
Feirce  v.  Corf,  where  Blackburn,  J.,  said :  *'  1  take  it 
as  quite  dear  that  the  auctioneer's  derk  has  no 
authority  to  sign  by  the  general  custom,  although,  as 
Bird  V.  BouUer  dedded,  there  may  be  special  droum- 
stances  to  show  that  the  auctioneers  derk  had 
authority  to  sign.  Where  the  bidder — that  is,  the 
person  to  be  charged— by  word  or  sign,  authorizes  the 
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auctioneer's  dlerk  to  sign  on  his  behalf,  he  makes  him 
his  agent  to  sign,  although  by  the  general  custom  the 
auctioneer's  derk  would  not  be  the  bidder's  agent." 
In  the  present  case  the  defendant  did  not  by  word 
or  sign  or  otherwise  authorize  the  auctioneer's  derk 
to  sign  on  his  behalf,  and  the  case  of  Bird  v.  Boulter 
has  no  application. 

It  was,  however,  urged  the  ezigendes  of  the  case 
require  ^t  on  sales  by  auction  at  &e  present  day  the 
auctioneer's  derk  sitting  pubHdy  beside  him  should 
be  held  to  be  authorized  to  sign  memoranda  on  behalf 
of  puidiasers. 

The  ordinary  practice  at  the  present  time  with 
reference  to  sales  of  real  estate  was  stated  by  Mr. 
Daw,  the  plaintifiTs  own  witness,  to  be  that  an 
auctioneer,  after  he  has  knocked  down  a  particular 
lot  proceeds  with  the  sale  of  the  following  lots  and 
leaves  it  to  the  derk  to  find  out  the  name  of  the 
purchaser  and  to  prepare  a  record  of  the  contract, 
which  he  does  by  filling  up  the  memoranda  appended 
to  two  copies  of  the  particulars  of  sale,  one  for 
signature  by  the  purchaser,  the  other  for  signature  by 
the  auctioneer  on  behalf  the  vendor.  Some  con- 
venience no  doubt  attends  such  a  practice,  and  I  do 
not  desire  to  question  its  v^dity,  but  the  mere  state- 
ment  of  it  appears  to  me  to  show  that  there  is  no 
ground  for  the  contention  that  the  exigendes  of  the 
case  require  that  the  auctioneer  should  be  hdd 
entitled  to  ddegate  his  authority  to  his  derk. 

The  practice  contemplates  that  one  part  of  the 
memorandum  should  be  signed  by  the  auctioneer,^  and 
if  this  is  consistent  with  the  requirements  of  business 
why  should  not  the  signature  of  the  other  by  him  be 
also  consistent  with  such  requirements.  I  say  this 
quite  irrespective  of  what  was  urged  in  argument,  that 
there  was  no  difficulty  in  the  auctioneer  writing  down 
at  the  time  the  name  of  the  purchaser  on  a  copy  of 
the  particulars  and  conditions  of  sale,  which  was  held 
to  be  suffident  in  White  v.  Proctor,  4  Taunt.  209 ;  and 
Kemeys  v.  Proctor,  3  V.  &  B.  57,  IJ.  &  W.  350. 

I  therefore  come  to  the  conclusion  that  the  memo- 
randum filled  in  by  the  derk  did  not  satisfy  the 
requirements  of  the  Statute  of  Frauds. 

Secondly,  as  to  the  memorandum  signed  by  the 
auctioneer  on  the  2nd  of  December,  1895.    It  was 
contended   that  at  the  time  when   the   auctioneer 
signed  it  he  had  no  authority  so  to  do — ^first,  because 
the    authority  conferred  by  the  purchaser  on    the 
auctioneer  at  the  time  of  the  sale  had  expired  long 
before  the  2nd  of  December,  1895,  or  at  all  events  at 
that  date ;  and  secondly,  because  the  purchaser  had 
actually  revoked  whatever  authority  could  be  exercised 
at  that  date.    This  renders  it  necessary  for  me  to  con- 
sider on  what  principles  the  auctioneer  is  hdd  to  be 
autiiorized by  apurchaser  to  sign  a  memorandum  of 
the  contract.    Ifhis  was  first  established  in  Emmerson 
V.  Hedis,  2  Taunt.  38.    There  Lord  Mansfidd  says 
(p.  48) :  "  By  what  authority  does  he  (the  auctioneer) 
write  down  the  purchaser's  name  ?    By  the  authority 
of  the  purchaser.    These  persons  bid  and  announce 
their  biddings  loudly  and  particularly  enough  to  be 
heajxl  by  the  auctioneer,     t'or  what  purpose  do  they 
do  this?    That   he   nu^  write    down   thdr   names 
opposite  to  the  lots.    Therefore  he  writes  the  name 
by  the  authority  of  the  purchaser,  and  he  is  an  agent 
for  the  purchaser ;  and  it  does  seem  therefore  that 
this  is  a  contract  signed  by  an  agent  for  the  purchaser, 
and  consequently  is  bindmg."    In  Earl  of  OlengcU  v. 
Bamard,  1  Keen  769,  Lord  Langdale  thus  explains 
that  decision  (p.  788) :  **  The  nature  of  the  proceed- 
iDg  by  auction,  the   bidding  for  the   purpose    of 
making  the  purchase,  the   necessity  of   making  a 
statement   of   the   bidding,    the   direction   to    the 
auctioneer  to   write   down   the  bidding,  whidi  is 
perhaps  involved  in  the  very  process  of  &dding,  and 


some  other  droumstances  afford  intdUgible  ground 
for  the  decision  in  Emmerson  v.  Heelis  and  the  appro- 
bation which  has  since  beeii  bestowed  upon  it" 
These  cases  appear  to  show  that  the  authority  which 
the  purchaser  confers  upon  the  auctioneer  is  an 
authority  to  write  down  the  bidding — ^that  is  to  say, 
to  make  a  minute  or  record  of  it  at  the  time  and  as 
part  of  the  transaction,  and  such  a  record  is  held  to 
be  a  memorandum  sufficient  to  satisfy  the  statute. 
I  do  not  consider  that  the  nature  of  the  proceedings 
justifies  the  implication  of  an  authority  to  make  a 
memorandum  except  at  a  time  when  the  writing 
down  can  fairly  be  hdd  to  be  a  part  of  the  trans- 
action. If  the  auctioneer  were  allowed  to  record  the 
biddmgs  at  a  later  time,  evils  might  arise  similAr 
to  those  which  the  Statute  of  Frauds  was  intended  to 
prevent. 

In  Mews  v.  Carr  it  is  pointed  out  that  the  parties 
cannot    set    up  a  custom    of    trade  to    repeal  the 
Statute  of  Frauds,  and  in  Buckmaater  v.  Harrop,  13 
Yes.  456,  this  very  point  was  raised,  and  at  p.  473 
the  Lord  Chancellor  says:  '* The  only  evidence  that 
I  can  recdve  is  the  written  memorandum  itself,  unless 
it  is  lost;  and  it  must  be  a  contemporary  memo- 
randum."   The  Lord  Chancdior,  therefore,  says  that 
the  memorandum  must  be  contemporaneous,  and  by 
that  I  understand  one  made  at  the  time  and  as  part 
of  the  transaction.    If  the  auctioneer  in  the  presesit 
case  had  proceeded  to  sign  a  memorandum  immedi- 
ately on  the  condusion  of  the  auction,  I  should  hav« 
been  do w  to  hold  that  to  have  been  beyond  his  power ; 
but    I   think   that   the   memorandum   of   the   2nd 
of   December,    1895,    was   signed  at  a  time   wben 
the    auctioneer's    authority    had    ceased.        It    is, 
therefore,  imnecessary  for  me  to  consider  the  question 
whether  the  purchaser  could  revoke  the  authority 
conferred  by  him  on  the  auctioneer.    I  content  mysdf 
by  saying,  with  Lord  Bomilly  in  Day  v.    Wellty  9 
W.  B.   857,  30  Beav.,  at  p.  224.   that  "I  do  not 
affirm  any  such  proposition  as  this,  that  a  person, 
having  given  an  unlimited  authority  to    an    auc- 
tioneer,  may,    when  dissatisfied  with  the   price  at 
which  the  property  is  sold,  revoke  his   authority. 
That  is  not  my  opinion  at  all."    The  result,  there- 
fore, is  that  this  action  fails,  and  must  be  dtsmiaaed, 
with  costs. 

SoUdtors,    Beaumont,    Son,    ^    Rigden ;     Charim 
Butcher. 


In  re  Montagu's  Settlbmbnt. 
Debbishibb  v.  Montagit.  (cs.) 

Settled  land — Jurisdiction — London  leaseholds — In/asd 
— Pulling  doum  and  rebuilding  houses — Mtjrtgage  of 
settled  land. 

Where  land  is  settled  in  favour  of  infants  the  eowri 
has  no  jurisdiction  to  sanction  the  raising  of  mom/ey  hf 
mortgage  of  tlie  settled  land  for  the  purpose  of  puUing 
doum  and  rebuilding  houses  thereon,  although  the  value 
of  the  settled  Umd  would  greatly  be  increased  thereby. 

Conway  v.  Fenton,  37  W.  B.  156,  40  Ch.  I>.  512, 
commented  on. 

Summons. 

This  was  a  summons  taken  out  by  Elisst  I>erbiafain 
and  Charles  Edward  Cree,  trustees  of  an  mdenture  of 
resettlement  made  the  14th  of  December,  1872,  foi 
the  determination  of  the  following  questions : 

(a.)  Beported  by  C.  C.  BxsBUSY,  Esq.,  Barrisief 
at-Law. 
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1.  Whether,  in  the  opinion  of  the  court,  it  would 
be  for  the  benefit  of  the  infant  defendants,  and  any 
imbom  children  of  the  defendant  Philip  Montagu, 
that  tiie  messuages  known  as  Nos.  82,  83,  and  82a, 
Ofnwvenor-street,  and  No.  ISO,  New  Bond-street,  in 
the  parish  of  St.  Qeorge*s,  Hanover-square,  in  the 
county  of  Middlesex  (being  part  of  the  property  held 
Qpan  the  trusts  of  the  alx>ve- mentioned  indenture), 
ihonld  be  taken  down  and  rebuilt  in  acoordanoe  with 
a  proposed  scheme  at  a  cost  of  not  more  than  £8,500 
to  be  raised  by  a  mortgage  of  the  property  held  upon 
the  trusts  of  the  indenture,  or  upon  some  part  of  such 
property, 

2.  Whether  the  plaintiffs  were  at  Uberty  to  raise 
the  sun  (not  exceeding  £8,500)  required  for  the 
purpose  of  such  taking  down  and  rebuilding  by  a 
BBortgage  of  the  whole  or  a  part  of  the  property 
oomptiMd  in  the  indenture. 

It  was  proposed  to  puU  down  the  whole  of  the 
premises,  which  occupied  a  commanding  comer  site 
sod  were  old  and  out  of  date,  and  to  bmld  first-class 
shops  fitted  np  in  accordance  with  modem  require- 
ments, and  experts  estimated  that  by  so  doing  the 
hluB  of  the  property  would,  by  the  expenditure  of 
18,000,  be  increased  from  £19,000  to  at  least  £32,000. 
The  defendants  were  Philip  Montagu,  the  tenant  for 
Ufe,  and  Evelyn  Maud  Montagu,  his  wife,  and  their 
two  children.  Vera  Evelyn  Mary  Montagu  and  Mary 
Ostheiine  Jean  Montagu,  both  of  whom  were 
mbotB  and  interested  in  remainder. 

By  the  indenture  of  the  14th  of  December,  1872,  it 

VBs  declared    that  the  trustees  or  trustee  thereof 

dioold  stand  and  be  seized    and  possessed  of  the 

property  in  question  in  trust,  in  the  events  which 

hsppeoed,  to  pay  the  rents  and   profits    to  Philip 

Montagu  or  his  assigns  during  his  life,  and  from  and 

ifter  his  decease  in  trust  for  his  children  as  he  should 

by  deed  or   will  appoint,  and  in  default  of   such 

■ppointment  in  trust  for  his  children  in  equal  shares 

ss  tenants  in  common.    It  was  also  provided  that 

PbHip   Montagu    might   by  deed  or  will    appoint 

so    annuity   of    £200    to  his  widow.     The  inden- 

tan  contained   a   power  for  the  trustees  to  sell, 

and  a  power    to    cTemise  until   sale,   the   premises 

in  manner  therein  mentioned.     Aud  it  was  declared 

thsi  the  tmatees  should  ftrom  time  to  time,  and  when 

occasion  required,  obtain  a   renewed  lease  of   the 

•   (which  were  held  of   the  Corporation  of 

)  smd  should  for  that  purpose  be  at  liberty  to 

by  sale  or  mortgage  of  the  premises  for  the 
tzmebean^,  sabjectto  the  trusts  of  the  indenture,  such 
sums  as  should  be  required  to  meet  the  fine  or  other 
expense  of  or  incident  to  such  renewal  or  incurred  in 
reution  thereto,  including  all  such  costs  of  repairing, 
TebntldEnff ,  or  reinstating  the  premises  as  might  be 
reouired  tar  the  purpose  of  obtaining  such  renewal. 

The  appeUants  were  ^e  present  trustees  of  the 
iadentare  of  the  14th  of  December,  1872. 

Pld]lip  Montagu  appointed  an  annuity  of  £200  to 
his  wife,  to  take  effect  upon  his  decease. 

By  an  indenture  made  the  27th  of  September,  1894, 
fte  premises  in  question  were  surrendered  by  the 
fisBtiib,  and  'were  redemised  to  them  by  the  Cor- 
psntkm  of  Xjondon  for  a  term  of  eighty  years  from 
fie  25th  of  March,  1894. 

Warrinfftan  Q»0,,  and  B.  B,  Bogers,  for  the  snm- 
aKBs. — ^Tbe  question  is  whether  the  court  has 
juisdiction  to  ssuiction  the  scheme  for  pulling  down 
isd  re-haildin^  the  houses  and  the  raising  of  the 
for  the  purpose  ^  a  mortgage  of  the  trust 
KBWIOH,  J. — I  will  assume  that  what  is 
__  for  the  benefit  of  the  estate.]  There  is 
iu  the  trust  deed  to  prevent  the  trustees 
if!t^"g    a0    a  pnijent  owner  would  act.    The 


court  can  therefore,  as  they  have  so  acted  here, 
allow  tiiem  to  be  repaid  for  what  they  have  done, 
and  by  anticipation  can  allow  the  wore  to  be  done. 
In  none  of  the  cases  in  point  has  there  been  a  trust, 
but  where  there  is  a  trust  the  court  can  consider 
what  the  trustees  may  do ;  it  is  a  matter  of  discretion. 
[Kbkbwioh,  J.— In  Vyae  v.  Foster,  21  W.  B.  207, 
L.  B.  8  Ch.  App.  309,  the  court  insisted  on  an  inq  uiry 
as  to  whether  what  had  been  done  was  right.]  In 
Ohver  v.  Barlow  (reported  in  a  note  to  In  re  Jackson, 
Jackson  v.  Talbot,  21  Ch.  D.  786)  the  court  exercised 
the  jurisdiction  because  it  was  beneficial  to  the 
infants.  Frith  v.  Cameron,  19  W.  B.  886.  L.  B.  12  Eq. 
169 ;  Conway  v.  Fenton,  37  W.  B.  166, 40  Ch,  D.  512. 
In  In  re  De  Teissier's  Settled  Estates,  41  W.  B.  184, 
186,  j;i893]  1  Ch.  153,  Chitty,  J.,  points  out  that  the 
decision  in  Conway  v.  Fenton  depends  upon  the 
existence  of  jurisdiction.  In  re  Hotchkys^  34  W.  B. 
569,  32  Ch.  D.  408.  In  the  case  of  a  trust  the  court 
has  jurisdiction  to  sanction  trustees  doing  what  a 
prudent  owner  would  do. 

II.  E,  Wright,  for  the  tenant  for  life  an  d  his  wife. 

T,  A,  Nash,  for  the  infants. — With  the  exception  of 
Clover  V.  Barlow,  all  these  are  cases  of  salvage  or  of 
re-building  a  mansion  house  in  which  the  infant 
would  live.  Here  the  lease  has  nearly  flighty  years 
to  run,  and  the  work  might  easily  be  done  under  a 
building  lease.  In  Clover  v.  Barlow  the  infants  were 
absolutely  entitled  in  x>ossession.  In  In  re  Lord  de 
Tahley,  Leightonv.  Leighton,  75  L.  T.N. 8. 328,  Conway 
V.  Fenton  is  commented  on.  In  Hursit  v.  Hurst,  29 
L.  B.  (Ir.)  219,  40  W.  B.  Dig.  231,  the  court  held 
that  it  had  no  jurisdiction  to  authorize  the  construc- 
tion of  new  buildings.  Here  the  property  is  not 
even  out  of  repair ;  it  is  only  out  of  date.  The  court 
has  no  jurisdiction  imder  the  Settled  Land  Acts. 

Keeswioh,  J.,  on  the  16th  of  March  delivered  the 
following  written  judgment : 

It  is  proposed  to  raise  a  large  sum,  say  £8,500,  by 
mortgage  of  the  only  property  comprised  in  the 
settlement  of  the  14th  of  December,  1872,  and  to 
expend  the  money  in  pulling  down  the  buildings  now 
standing  thereon  and  iu  erecting  others  in  their  place. 
It  is  admitted  that  this  is  not  authorized  by  any 
provision  in  the  settlement,  aiid  further,  that  it  does 
not  fall  within  any  class  of  improvements  sanctioned 
by  the  Settled  Land  Acts.  In  a  case  recently  before 
me  it  was  argued  that  the  original  jurisdiction  of  the 
court,  whatever  might  be  its  extent  and  Umit  touching 
the  expenditure  of  money  on  land,  is  ousted  by  the 
Settled  Land  Acts  which  must  be  deemed  to  have 
established  a  code  beyond  which  the  court  has  no 
power  to  go.  That  seemed  to  me  then,  and  it  still 
seems  to  me  to  be  an  indefensible  proposition,  though 
I  recognise  and  respectfully  concur  in  the  opinion  of 
Chitty,  J.,  that  those  Acts  must  be  regarded  as 
affording  a  guide  to  the  court,  and  as  of  assistance  in 
arriving  at  a  proper  condnsion.  The  question,  there- 
fore, is  whether,  apart  from  those  Acts  there  is  juris- 
diction to  make  the  order  asked.  The  trustees  have 
properly  only  adduced  such  evidence  as  is  necessarv 
to  prove  that  their  proposal  is  reasonable,  leaving  ail 
details  as  to  the  amount  and  manner  of  expenditure 
to  be  determined  if  and  when  that  proposal  has  been 
sanctioned. 

It  may  be  safely  concluded  on  the  evidence  that  it 
will  be  to  the  advantage  of  all  parties  to  pull  down 
the  existing  buildings,  and  to  erect  in  their  place 
others  of  a  more  modem  character  and  more  appro- 
priate to  the  neighbourhood,  or  in  other  words,  that 
by  the  expenditure  of  about  £8,500  the  value  of  the 
property  will  be  largely  increased,  both  for  lettine 
ana  seUing.      It  was  suggested  that  the  practical 
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result  desired — ^that  is,  fhe  erection  of  new  and  better 
biuldings,  might  be  effected  through  the  medium  of 
a  buildiD|^  lease,  but  the  ordinary  terms  of  such  a 
lease  woum  yield  only  a  moderate  rent  for  many  years 
to  come,  and  postpone  the  full  enjoyment  of  the 
property  for  some  generations.  A  prudent  owner, 
having  money  available  for  the  purpose  of  rebuilding, 
would,  I  think,  so  expend  it,  and  not  resort  to  a 
building  lease.  There  is  no  money  available,  and  if 
rebuildmg  is  sanctioned  the  costs  must  be  defrayed 
by  means  of  a  mortgage  of  the  property.  Similar 
cases  having  been  reoenuy  before  me,  and  especially 
the  one  above  mentioned.  I  did  not  require  couusel 
to  discuss  at  length  the  many  authorities  touching 
the  jurisdiction  of  the  court  respecting  infant's 
property,  and  Mr.  Warrington,  in  substance,  admitted 
that  they  would  not  support  his  application.  He 
endeavoured  to  support  it  on  the  ground  that  the 
court  is  here  executinpf  the  trusts  of  a  settlement,  and 
that  in  such  a  case  it  has  a  larger  discretion  and  a 
more  general  jurisdiction.  Confessedly  there  is  no 
case  going  quite  as  far  as  what  is  now  proposed,  but 
it  was  urged  that  there  may  be  extracted  from  the 
authorities  a  principle  which  may  be  safely  applied  to 
the  present  circuoistances,  so  as  to  justify  the  order 
asked.  It  becomes  necessary,  therefore,  to  examine 
these  authorities.  Somewhat  reluctantly  I  am  com- 
pelled to  oommeooe  with  my  own  case  of  Conway  y. 
Fenton,  In  Lord  de  Tahley*s  case  North,  J.,  said  he 
was  tired  of  hearing  that  case  cited,  and  I  sym- 
pathize with  him.  I  have  more  than  once  made  the 
same  remark.  It  seems  to  me  that  whetiber  treated 
as  an  example  of  salvage  or  an  adaption  of  the  doc- 
trine of  Vyse  V.  FoBteVf  that  case  was  rightly  decided. 
The  necessity  and  immediate  advantage  of  repairs 
were  alike  urgent,  and  the  money  spent  was  taken 
from  a  fund  settled  upon  the  same  trusts  as  the 
houses  repaired.  I  do  not  think  that  as  a  decision, 
whatever  may  be  said  of  the  language  of  the  judg- 
ment, it  can  usefully  be  cited  as  professing  to  lay 
down  any  rule  of  law.  It  was  commented  on  by 
Chitty,  J.,  from  this  point  of  view  in  De  Tetssier^a 
Settled  Estaiesy  quoted  for  a  different  purpose  above. 
He  apparently  thought  that  such  expenditure  as  he 
was  asked  to  sanction  might  be  sanctioned  if  a  case 
of  salvage  were  establi&ed,  but  holding  that  the 
circumstances  did  not  make  it  a  case  of  salvage 
he  followed  Hibberi  v.  Cooker  1  Sim.  &  S.  552, 
and  declined  to  charge  the  settled  property  with  tiie 
cost  of  structural  alterations  and  repairs  of  the  man- 
sion house.  It  is  to  be  observed  that  there  was 
in  that  case  personal  estate  settled  upon  trusts  corre- 
sponding with  the  limitations  of  the  real  estate,  so 
that  no  question  about  raising  money  by  mortgage  of 
the  real  estate  was  discussed.  This  happened  also  in 
In  re  Lord  de  TaMey*a  Estates,  already  mentioned, 
where  likewise  it  was  proposed  to  expend  part  of  the 
personal  estate  in  permanent  repairs  of  the  mansion 
house.  North  J.,  declined  to  make  the  order,  but 
followed  In  re  Be  Teiseier'e  Settled  Estates,  and  re- 
garded Conway  v.  Fenton  as  only  sustainable,  if  at  all, 
as  a  case  of  salv^^.  In  re  Hurst,  before  the  Master 
of  the  Bolls,  in  £eland,  was  dted  as  more  in  the 
applicants'  favour.  The  judgment  is  instructive, 
and  I  think  that  all  the  cases  cited  before  me  were 
there  referred  to  by  the  learned  judge  or  by  ooimsel. 
There  no  money  was  available,  and  it  was  proposed 
to  raise  the  needed  amount  by  mortgage,  and  tlus 
was  sanctioned  so  far  as  it  was  absolutely  necessary 
to  put  the  house  into  tenantable  repair,  the  precise 
amount  required  being  left  for  consideration  in 
chambers,  according  to  what  the  learned  judge 
styled  a  very  moderate  standard  indeed.  But  he 
declined  to  authorize  money  to  be  raised  for  the  con- 
struction of  new  buildings  in  the  place  of  the  old 


dwelling-house,  which  was  proved  to  be  in  a  dila^- 
dated  condition,  on  the  ffround  that  he  had  no  juris- 
diclion  to  make  any  su<m  order.     Conway  v.  Fenton 
was  referred  to  ana  commented  on,  but  mainly  as  an 
authority  for  the  proposition  that  what  might  be 
done  in  an  administration  action  might  also  m  done 
on   originating  summons,  as  I    have  no  doubt  it 
might.    So  far  I  have  no  authority  in  support  of 
the  present  application,  and,  as  already  pointed  out, 
In  re  Hurst  is  an  authority  agaiost  it.      FrUh  v. 
Cameron  is  a  case   of   a  different  character.    If  I 
could  regard  that  case  as  decided  on  a  principle,  it 
would  justify  what  is  asked  to  be  done  here.    It  was 
proposed  to  pull  down  the  mansion  house  and  expend 
£5,000  in  building  a  new  one,  and   to  raise    that 
£5,000  by  mortgage  of  the  settled  property.    There 
was    some   evidence    that    the  value  of  me  estate 
charged  with  the  £5,000,  but  with  a  residential  house 
upon  it,  would  be  as  great  as  or  greater  than  the 
estate  without  a  house,   and  apparently  the    then 
existing  house  was  worthless.    The  question  of  juris- 
diction was  raised  and  to  some  extent  argued,  and 
Hibbert  v.  Cooke  was   cited,  but  I  doubt  whether 
the   opposition    was   serious,  and    the  Vice-chan- 
cellor,   in    making    the    order    under    the    general 
jurisdiction  of  the  court,  justified  it  as  bemg  for 
the  benefit  of  all  parties  under  the  peculiar  cir- 
cumstances of  the  case.    There  is  no  exposition  of 
principle,  no  examination  of  authorities,  and  I  think 
that  it  would  be  unsafe  and  unwise  to  treat  the  case 
as  an  authority  for  the  jurisdiction  purported  to  be 
exercised  unless  it  can  be  seen  to  be  consistent  with, 
if  not  supported  by,  other  authorities.     Glover  v. 
Barlow  is  another  case  where  the  court  authorized  in 
an  administration  suit  the  mortgage  of  settled  pro- 
perty and  sanctioned   expenditure  of   money  thns 
obtained,  on  repairs.     It  appears  that  amon^  other 
things   rebuildmg  was   proposed,  and  the  inqniiy 
directed  by   the    decree  was  what  rebuilding   and 
repairs  were  necessary  and  proper  to  be  done.     The 
master's  report  says  nothing  about  rebuilding^,  and  it 
appears  that  out  of  the  money  proposed  to  be  raised 
by  mortgage,  only  £500,  or  about  one-seventh  of  the 
whole,  was  ultimately  directed  to  be  expended  in 
repairs.     So  far  as  the  final  order  in  Olover  v.  Barlow 
sanctioned    expenditure    on    repairs,    it     mast,    X 
think,  be  taken  to  be  a  case  of  sidvage,  and  ao  far  as 
it  did  not  sanction  expenditure  on  rebuilding,   it  ia, 
of  course,  of  no  value  to  the  applicants.    The  only 
other  case  which  I  might  mention  is  Be  HaUMofs. 
Much  learning  is  to  be  found  in  the  judgments  and 
particularly  in  that  of  Cotton, '  L. J.,  respeoting  the 
duty  of  trustees  to  keep  property  in  repair,   and  to 
provide  for  the  incidence  of  the  burden  in.  wopcs 
proportions  upon  the  tenant  for  life  and  remainder- 
man,   but   I  have  been   unable   to  find   anythini^ 
directly  bearing  on  the  question  what  ou^ht  to  he 
done  when  rebuilding  and  not  repair  is  under  con- 
sideration. 

My  conclusion  from  all  these  authorities  is,   that, 
whatever  the  court  may  have  from  time    to    time 
done  in  cases  of  salvage,  or   whatever  may   have 
been  done  without  full  consideration  of  the  qneation 
of  jurisdiction,  the  court  has  never  asserted  a  juris- 
diction  to  spend  settled  money  in  pulling  do'vrn  and 
rebuilding  houses.    Indeed  the  cases  dted  and  some 
others,  including  Drake  v.  Trefusis,  which  thar^  is  no 
occasion  to  mention,  all  in  my  judgment  tend   to 
show  that  the  jurisdiction  does  not  exist,   and  that  I 
beUeve  is  the  sound  view.     It  is  part  of  my  duty  to 
expoimd  the  jurisdiction  of  the  court,    and.  this   I 
have  endeavoured  to  do.    It  is  no  part  of  my  duty  to 
expand  it.    I  must  therefore  decline  to    mckke    any 
order  on  the  present  application.  ^ 

Solicitors,  Oree  &  Son;  Wood,  Bigg,  dt  ^cuh. 
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Hi0H  Or.      DiTVGAK  V.  DowDora  Ain>  Othibs. — Claskb  v.  London  and  Gottnty  Bank.      High  Gt. 
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a  B.  DiT.         I 

(0iT8  aad  Lawranoe,  JJ.) ) 

Duncan  v.  Dowdinq  and  Othbbs.  (a.) 

ZiMiiiiii^  law  —  Comtdble  dtmanding  admi$Bum  to 
licemd  prtmisu — PtivaU  room — Sefueal  hy  keeper 
of  lieeMed  premises — Licensing  Act,  1874  (37  d:  38 
VitL  e.  49),  s.  16. 

Sedion  16  of  tlie  Licensing  Ad,  1874,  does  not  give  a 
police'COMkihle  power  to  demand  admission  to  a  private 
room  won  licensed  premises,  unless  some  reason  is 
tkownfor  supposing  tJiat  violations  of  the  Ad  are  being ^ 
or  an  alout  to  be,  committed. 

Oue  itated  by  the  Beoorder  of  Bristol. 
The  appellant  was  convioted  under  section  16  of 
flu  lioeniiniif  Act,  1874,  for  refusing  to  admit  the 
rapondent  Dowdin^^,  a  police-constable,  demanding 
to  enter  on  certain  hoensed  premises. 

The  appellant  was  the  Keeper  of  certain  folly- 
lioeiiied  premises  in  Bond-street,  Bristol,  known  as 
Uie  "Brandy  Cask."  One  of  the  rooms  in  the 
pranises  was  let,  under  an  agreement,  on  every 
bnnday  evening  from  8  p.m.  i^  closing  time,  at  a 
mt  of  13s.  a  quarter,  to  the  Clarence  and  Colston 
Lodge  of  the  Boyal  Antidiluvian  Order  of  Buffidoes. 
Tlw  Order  of  BufiUoes  is  a  secret  society,  and  none 
Vat  members  are  admitted  to  their  meetings.  The 
Qmoe  and  Colston  Lodge  were  accustomed  to  hold 
ti«r  meetings  in  the  room  hired  by  them  in  the 
"Riady  Cask."  Liquor  was  served  to  the  members 
iamg  tike  meetings.  The  appellant  was  a  member 
of  the  lodge. 

On  the  23rd  of  Apiil  the  lodse  were  holding  their 
omal  meeting  when  the  responaent  Dowding,  hearing 
the  MNmd  of  music  and  singing  proceeding  from  the 
room,  entered  the  house  and  demanded  to  enter  the 
nMiii.  He  was  refused  admission,  and  the  appellant 
aide  no  effort  to  procure  admission  for  him.  The 
Ripoodent,  Dowding,  had  no  reason  to  suppose  that 
•BTone  in  the  room  was  drunk.  Before  the  recorder 
Ve  mid  that  his  object  in  demanding  admission  was 
to  prevent  and  detect  violations  of  the  Licensing 
AeU,  which  it  was  his  duty  to  enforce. 

Section  16  provides :  "  Any  constable  may  for  the 
Purposes  of  preventing  or  detecting  the  violation  of 
ny  of  the  provisions  of  the  principal  Act  or  this  Act, 
vhiet  it  is  his  daty  to  enforce,  at  all  times  enter  on 
•ay  licensed  premises,  or  any  premises  in  respect  of 
radi  an  oooaaional  licence  is  in  force.  Every  per- 
eoo  vho,  by  himself,  or  by  any  person  in  his  employ, 
or  aeting  by  his  direction  or  witii  his  consent,  reluses 
witib  to  admit  any  constable  in  the  execution  of 
Mi  duty  demanding  to  enter  in  pursuance  of  this 
Kction,  shall  be  JiaUe  to  "  the  penalties  therein  pre- 
nhed. 

^^BOMfy,  Q.(7.»  and  liionel  Maddison,  for  the  appel- 
Wat— SeoHon  16  of  the  Act  of  1874  was  in  substitu- 
fioB  of  section  do  of  the  Act  of  1872.  Section  35 
fMrttfaeconstable  very  wide  powers  which  the  later 
ifltwat  intended  to  curtail.  The  police-constable 
tt  not  demand  admission  for  the  purpose  of  pre- 
^Hing  and  detecting  violations  of  the  Law.  There- 
im  tb  appellant's  refusal  to  admit  him  was  not  an 
Jtmoe  agiunat  the  Act  The  room  was  a  private 
i*M^  and  for  that  reason  the  appellant  could  not  be 
iMfictedof  refosing  admission  to  it. 

Vachfll^  for  the  respondents. — ^The  power  to  enter 
B  lieeiised  premises  includes  power  to  enter  any 
pMm  m  the  premises.  The  letting  of  the  room  to 
fti  k)dge  did  not  take  it  out  of  the  section. 

(a.)  B«ported    by  0.    Q.   Wilbsaham,    Esq., 
Barrister-at'lAw. 


Cave,  J.— It  is  said  that  the  constable  had  power 
to  demand  admission  to  all  parts  of  the  licensed 
premises  at  any  time  and  in  all  droumstanoes.  I 
am  prepared  to  hold  that  he  has  power  to  demand 
admission  for  certain  purposes,  out  there  must 
be  some  evidence  that  what  was  alleged  to  exist 
did,  or  was  about  to  exist.  If,  for  instance, 
on  previous  occasions  membors  of  the  dub  had 
been  known  to  leave  the  premises  intoxicated, 
there  would  have  been  some  ground  for  supposing 
that  an  undue  consumption  of  uquor  took  place.  As 
to  the  question  whether  when  a  private  room  is  in 
the  occupation  of  a  guest  you  can  convict  the  licence 
holder  because  the  guest  refuses  admission,  I  should 
like  to  hear  further  arguments  before  deciding  it.  It 
is  sufficient  to  say  here  that  there  is  no  evidence  of  any 
kind  that  there  was  reason  to  suppose  that  violations 
of  the  law  were  taking  place  or  were  about  to  take 
place.  All  the  constable  went  on  was  that  he  heard 
the  sound  of  music  and  singing.  That  was  a  thing 
that  often  happened  in  a  private  room  of  licensed 
premises.  To  say  that,  because  a  parl^  of  persons 
were  enjoying  themselves  and  beguiling  we  monotony 
of  staying  at  an  inn  with  a  song,  a  police-constable 
could  demand  admission  to  the  room  and,  I  suppose, 
to  stay  there,  would  be  monstrous.  Again,  it  would 
be  a  strong  thing  to  say  that  a  licence-holder  can  be 
convicted  n>r  refusing  to  admit  a  poHce-constable  into 
a  private  room  when  it  is  no  longer  under  his 
control. 

But  it  is  not  necessary  to  go  into  these  questions, 
because  the  recorder  held  that  if  the  poUce  constable 
demanded  admission  for  the  purpose  of  detecting  or 
preventing  violation  of  the  Acts,  that  was  enough. 
I  am  of  opinion  that  it  is  not  enough.  There  must 
be  reasonable  grounds  for  interfering  on  the  licensed 
premises.  There  was  nothing  to  prevent  access  to 
the  public  parts  of  the  house,  but  the  case  of  the 
private  rooms  was  different.  It  was  not  likely  that 
it  was  intended  to  entrust  a  delicate  mission  like  that 
to  a  police-constable  unless  there  was  some  ground 
for  him  to  go  upon.  No  such  ground  was  before  the 
recorder.  All  he  says  is,  not  that  there  was  reason- 
able cause  for  entering,  but  that  the  respondent 
wished  to  enter  for  preventing  and  detectiDg  viola- 
tions of  the  law. 

This  decision  is  not  intended  to  give  colour  to  the 
proposition  that  persons  may  indulge  without  inter- 
ference in  excessive  drinking  in  a  private  room  of  a 
public-house.  If  there  is  ground  for  supposing  tha. 
sudi  drinking  is  going  on,  there  is  power  for  a^ 
police-constalue  to  go  beyond  the  pubUc  parts. 

Lawranoe,  J.,  concurred. 

Solidtors  for  the  appellant,  James  Morley  &  8,  A. 
Bailey. 
Solidtor  for  the  respondent,  Z>.  Trowers  Burgess, 
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Q.  B.  Div.  I 

(Cave  and  Lawrance,  JJ.)  ) 

Clabke  v.  London  and  County  Bank,  (o.) 

Bills    of    escchange — Cheque — Liability    of    bankers — 
Collecting  crossed  cheque  for  customer— Cheque  applied 
to  payment  of  overdraft— Bills  of  Exchange  Ad,  1882 
(45  (fi;  46  Vid.  c.  61),  s.  82. 
A  banker  who  receives  payment  of  a  crossed  cheque  for 

a  customer  is  protected  by  section  82  of  the  Bills  of 

(tt.)  Beported  by  C.  G.  WlLBRAnAM,  Esq.,  Barriater- 
at-Law. 
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High  Coubt. 


Clasxe  v.  London  and  County  Bank.— In  bb  Montagu. 


High  Coubt. 


Exchange  Ad^  1882,  notwithstanding  thai  the  account  of 
the  ctutomer  wcu  overdrawn  at  the  time  when  the  cheque 
was  paid  in* 

Appeal  from  the  deoinon  of  His  Honour  Judge 
Ernaen. 

The  plaintifp  was  the  owner  of  a  oroased  dieqne  for 
£43  68.  payable  to  his  order. 

One,  Fisher,  forged  the  endorsement,  and  paid  the 
cheque  into  his  account  at  the  defendant  bank,  where 
the  amount  was  at  once  placed  to  his  credit.  Fisher's 
account  was  at  that  time  overdrawn  to  the  amount 
of  £13  9s.,  and  the  cheque  was  partly  applied  to  the 
payment  of  the  overdraft.  Before  the  cheque  was 
cleared  Fisher's  draft  ^r  £5  8s.  was  honoured. 

The  plaintifp  brought  an  action  in  the  county  court 
to  recover  from  the  defendant  bank  the  proceeds  of 
the  cheque. 

The  action  was  dismissed  upon  the  ground  that  the 
bank  were  protected  by  section  82  of  the  Bills  of 
Exchange  Act,  and  that  they  had  not  been  guilty  of 


ction  82  provides :  "  Where  a  banker,  in  good 
faith  and  without  negligence,  receives  payment  for  a 
customer  of  a  cheque  crossed  generally  or  specially  to 
himself,  and  the  customer  has  no  title  thereto,  the 
banker  shall  not  incur  any  liability  to  the  true  owner 
of  the  cheque  by  reason  only  of  having  received  sucdi 
payment." 

Morton  Smith,  for  the  appellant. — The  banker  is 
not  protooted  by  the  section  where  the  account  for 
which  the  payment  is  received  is  not  in  funds : 
Mathieseen  v.  London  and  County  Bank,  27  W.  B.  838, 
5C.  P.  D.,atp.  17. 

Cock,  Q.G,  (Guy  Luehington  with  him),  for  the 
respondents. — ^The  cheque  was  paid  in  by  a  customer, 
and  was  received  bond  fide.  The  bank  were  entitled 
to  be  protected. 

Cayb,  J. — The  fact  that  the  cheque  was  appHed  in 
the  payment  of  an  overdraft  could  make  no  differ- 
ence to  the  true  owner.  There  is  no  liability 
attached  to  receiving  payment  of  a  cheque  for  a 
customer,  and  it  is  nothing  to  do  with  the  case  that 
the  proceeds  were  used  in  paying  the  overdraft.  If 
the  receipt  of  payment  for  the  customer  is  not  to 
niake  the  banker  liable  when  the  customer's  account 
is  in  funds,  why  should  it  be  diffSerent  when  it  is  not 
in  funds  P  I  do  not  see  anything  in  this  case  which 
creates  a  liability  to  the  true  owner. 

Lawbanoe,  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant.  Pike  d:  Farrott,  for  J. 
A  J.  C.  Hayward. 

Solicitors  for  the  respondenti  Harries,  Wilkinson, 
A  Raikes. 


IN  BANKEUPTOY. 

(Vaughan  WiUkJms,  J.) }  ^^*«^^  ^'  ^^• 

In  re  Montagu. 
Ex  parte  Wabd  v.  London  and  South- Wbstebn 
Bank,  (a.) 

Bankruptcy — Bamker — Banking  account  opened  hy  debtor 
in  name  of  wife— Payments  out  by  bank  to  wife  after 
receiving  order — Intervention  of  trustee — Bes  judicata 
—Bankruptcy  Act,  1883  (46  cfc  47  Vict.  c.  62),  s.  44. 

The  bankrupt  had  opened  a  banking  account  in  his 

(a.)  Beported  by  P.  M.  Fbanoke,  Esq.,  Barrister- 
at-Law. 


wife*s  name  before  receiving  order,  all  her  c?ieques  to  he 
initudled  by  him.  After  receiving  order  the  bank  eon* 
tinued  to  honour  the  wife*s  cTieques  untU  the  trustee 
moved  for  a  declaration  that  the  account  was  in  fad  the 
bankrupt's.  The  trustee  having  obtained  such  dedara' 
tion,  moved  again  for  t?ie  repayment  by  the  bank  of 
moneys  paid  out  since  receiving  order. 

Hdd,  that  the  bank  w<u  bound  to  Jumour  the  wif^t 
cJieques  until  the  trustee  intervened;  and  that  had  the 
trustee  been  entitled  to  have  the  amount  of  swch  cheques 
repaid  to  him  he  ought  to  have  asked  for  it  upon  hie  first 
motion. 

Motion  by  the  trustee  in  the  bankruptcfr  for  a 
declaration  tiiat  at  the  date  of  the  receiving  order  the 
respondent  bank  had  in  their  hands  the  sum  of  £486, 
forming  part  of  the  property  of  the  bankrupt 
divisible  among  Ms  creditors,  and  for  an  order  for 
the  payment  by  the  bank  to  the  trustee  of  £216,  the 
remaining  £270  having  been  paid  under  a  former 
order  of  the  court. 

In  June,  1895,  shortiv  before  the  debtor  absconded 
and  became  bankrupt,  he  opened  an  account  at  the 
Clapham  branch  of  ttie  mmk  in  the  name  of  his 
wife.  The  debtor  and  his  wife  interviewed  the 
the  manager  together,  informing  him  that  the  wife 
wished  to  open  an  account  of  her  own,  but  that  all 
cheques  drawn  by  her  were  to  be  initialled  by  the 
husband,  because  she  was  inclined  to  be  too  generous 
with  the  money,  and  he  wished  to  have  some  dieck 
upon  her. 

The  receiving  order  against  the  husband  was  made 
on  the  9th  of  October,  1896.  At  that  date  the  balance 
to  the  credit  of  this  account  was  £486.  Between 
that  date  and  the  end  of  the  year  the  wife  drew  out 
£216,  after  which  there  were  no  dealings  with  tiie 
account. 

Upon  the  7th  of  May,  1896,  the  trustee  moved  for 
a  declaration  that  the  account  was  tiie  bankrupt's, 
and  for  an  account  of  all  dealings  therewith  smce 
the  date  of  the  receiving  order. 

Upon  the  27th  of  July,  1896,  the  trustee  obtained 
a  declaration  that  the  account  was  the  hankrapt's, 
and  an  order  for  the  payment  of  £270,  the  balanoe 
then  to  the  credit  of  the  account.  He  alao  obtained 
the  pass-book  relating  to  the  account,  and  having 
discovered  the  dealings  subsequent  to  the  receiving 
order,  made  the  present  application. 

Mvir  Mackenzie  [MacMntosh  with  him)»  for  the 
trustee,  stated  the  facts  and  cited  In  re  TVehearnet 
^x  parte  Local  Board  of  Baling,  7  Monell  261. 

Herbert  Jacobs,  for  the  bank. — ^Firstly,  I  sabmil 
that  on  the  facts  the  bank  were  bound  to  honour 
Mrs.  Montagu's  cheques,  and  she  could  have  sued 
them  if  f hev  had  failed  to  do  so.  The  initialling  by  J 
the  husband  was  not  notice  to  the  bank  that  he  had 
any  interest  in  the  account:  In  re  Barney^  40  W.  B. 
637,  [1892]  2  Ch.  266.  Secondly,  I  contend  that  thisi 
matter  is  res  judicata;  the  whole  Question  was  liti«» 
gated  in  the  former  motion,  and  if  the  trustee  had 
been  entitled  to  the  order  he  now  asks  he  oonld  hav«l 
obtained  it  upon  that  motion. 

Muir  Mackenzie,  in  reply,  dted  Concha  ▼.  CfonchOi 
36  W.  B.  477,  11  App.  Gas.  641,  and  Bac  parte  BaJ^ 
bidge,  Re  Pocley,  26  W.  B.  646,  L.  B.  8  Cfti.  D.  367. 

Vaughan  Williams,  J.— I  do  not  think  that 
ought  to  make  any  order  in  this  case,  although  tb 
matter  is  not  without  difficulty.    I  will  deS  fim 
with  the  point  of  res  judicata. 

The  former  application  of  the  trustee  waa  for  i 
declaration  of  his  rights  as  to  this  banking  aoooon 
and  it  seems  to  me  that  he  took  an  order*  firsts 
declaring  this  to  be  the  bankrupt's  account ;  aeoondl 
a  consequential  order  for  the  payment  over  to  hu 
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(the  inutee)  of  the  balance  standing  to  the  credit  of 
the  aoooont.  It  is  now  said  that  this  order  entitled 
the  trustee  to  the  whole  amount  standing  to  the  credit 
of  the  aoooont  as  from  the  date  of  the  receiving 
order.  I  have  not  to  decide  now  what  that  order 
meant,  but  to  decide  whether  the  whole  of  this  ques- 
tion was  litigated  before  me  in  the  previous  motion  in 
inch  a  way  that  if  the  trustee  had  been  entitled  to  the 
vhole  amount  he  could  have  got  it  upon  that 
motion.  To  my  mind  it  was  a  motion  in  which  he 
eonld  have  got  an  order  for  all  the  money  lying  to 
the  credit  of  the  account  from  the  date  of  the  receiving 
order,  and  therefore  I  hold  that  this  matter  is  res 
judieaia. 

Now,  as  to  the  other  point.  When  the  matter  was 
before  me  on  the  previous  motion,  whether  there  was 
ft  mistake  or  what  there  was,  I  cannot  say,  but  there 
WM  then  no  dispute  as  to  the  amount  payable.  It  is 
tme  that  the  trustee  had  not  then  seen  the  pass- 
book, but  he  saw  it  and  discovered  the  amount 
standing  to  the  credit  of  the  account  at  the  date  of 
the  receiving  order,  before  the  order  upon  the  motion 
had  been  drawn  up,  and  did  not  include  it  in  that 
order. 

Upon  the  evidence  before  me  upon  this  motion  I 
find  as  u  fact  that,  as  between  the  bank  and  Mr.  and 
Vn.  Montagu,  this  account  was  opened  as  the  wife's 
account,  and  that  while  funds  stood  to  the  credit  of 
this  account  an  action  for  dishonour  would  have  lain 
by  tihe  wife,  or,  in  the  event  of  the  failure  of  the 
bank,  a  proof  could  have  been  presented  by  her.  I 
tiao  think  that  the  direction  as  to  initialling  was 
the  wife's,  and  that  she  could  at  any  time  have 
ordered  the  bank  to  honour  her  cheques  without 
tfceir  being  initiaUed  by  her  husband. 

This  being  so,  I  found  as  a  fact  upon  the  previous 
motion  that  this  account  was  the  husband's  account. 
Does  that  give  the  trustee  a  right  to  claim  moneys 
paid  in  pnrBuanoe  of  a  contract  between  the  wife  and 
the  bank  before  he  moved  for  a  declaration  as  to  the 
tme  ownership  of  the  account  ?  It  seems  to  me  that 
the  result  would  be  very  unfortunate  if ,  in  a  case 
vhere  the  ooutraot  were  one  purporting  to  be  made 
by  someone  other  than  the  bankrupt,  and  believed  by 
the  other  oontracting  party  to  be  so,  the  trustee, 
before  taking  steps  to  obtain  a  declaration,  could  call 
npon  persons  who  had  paid  money  in  pursuance  of 
that  contract  to  pay  that  money  over  again  to  him. 
I  know  of  no  case  which  so  decides,  and  I  think  that 
this  case  is  more  like  those  cases  of  contracts  after 
bankroptcy  where  all  payments  made  before  the 
trustee  interferes  are  held  good. 
Solicitors  for  the  trustee.  Church,  Eendell,  &  Todd, 
Solicitors  for  the  bank,  Hubhard,  Son,  &  Eve, 


OToutt  of  appeal 

From  a  B.  Div.  *) 

(Lord  Esher,  M.It.,  and  Lopes  [  March  31. 

and  Chitty,  L.JJ.}  ) 

Casney  v.  Pldcmer.  (a.) 

Qoming — Ji£cney  paid  in  respect  of  wagering  contract — 
Loan — Gaming  Act,  1892  (55  A  56  Vict.  c.  9),  a.  1. 

The  defendant  and  another  agreed  to  fight  a  boxing 
9/Mteh  for  i&500  a  %idt,  the  money  to  be  deposited  with  a 

(a.)  Beported  by  W.  F.  Basey,  Esq.,  Barrister- 
at-Law. 


stakeholder.  The  plaintiff,  at  the  defendant's  request, 
agreed  to  lend  him  £500  upon  the  terms  that  the  money 
VKLS  to  be  repaid  if  the  defendant  won  the  match,  but  not 
otherwise.  The  plaintiff  accordingly  paid  the  £500  to 
the  stakeholder  for  the  defendant.  The  defendant  won 
the  match  and  received  the  stakes.  In  an  action  to 
recover  the  £500  as  money  lent, 

Heldy  that  the  £500  was  paid  by  the  plaintiff  in 
respect  of  a  wagering  contract  within  the  meaning  of  the 
Gaming  Act,  1892,  and  could  not  be  recovered. 

Appeal  from  the  judgment  of  Day,  J.,  at  the  trial 
of  the  action  without  a  jury. 

The  defendant  and  another  person  had  agreed  to 
fight  a  boxing  match  for  £500  a  side,  the  money  to  be 
deposited  with  a  stakeholder.  The  defendant,  being 
unable  to  deposit  £500,  asked  the  plaintiff,  who  was 
his  second,  to  lend  him  the  money,  and  the  plaintiff 
agreed  to  do  so  upon  the  terms  that  he  was  to  be 
repaid  if  the  defendant  won  the  match,  but  not  other- 
wise. The  plaintiff  accordingly  paid  the  £500  to  the 
stakeholder.  The  defendant  won  the  match  and 
received  the  stakes  and  a  purse  of  added  money,  and 
the  plaintiff  thereupon  sued  him  to  recover  the  £500 
as  money  lent.  The  defendant  pleaded  the  Gaming 
Acts.  The  learned  judge  gave  judgment  for  the 
plaintiff.    The  defendant  appealed. 

By  the  Gaming  Act,  1892  (55  &  56  Vict.  c.  9),  s.  1, 
"  any  promise,  express  or  implied,  to  pay  any  person 
any  sum  of  money  paid  by  him  under  or  in  respect  of 
any  contract  or  agreement  rendered  null  and  void  by 
the  Act  of  the  eighth  and  ninth  Victoria,  chapter  one 
hundred  and  nine  .  .  .  shall  be  null  and  void,  and 
no  action  shall  be  brought  or  maintained  to  recover 
any  such  sum  of  money.*' 

Hu>go  Young  and  McCardie,  for  the  defendant. — The 
agreement  between  the  combatants  to  fight  the 
boxing  match  was  a  wagering  contract  rendered  null 
and  void  by  8  &  9  Vict.  c.  109  :  Diggle  v.  Higgs,  25 
W.  K.  777,  2  Ex.  D.  422.  The  money,  therefore,  paid 
by  the  plaintiff  to  the  stakeholder  was  money  paid  in 
respect  of  that  wagering  agreement :  Tatam  v.  Reeve, 
41  W.  B.  174,  [1893]  1  Q.  B.  44.  Though  it  may  be 
called  a  loan  to  the  defendant,  it  was  only  to  be 
repaid  if  the  defendant  won  the  match.  The  action 
was,  liierefore,  not  maintainable  by  virtue  of  section  1 
of  the  Gaming  Act,  1892. 

A,  Lyttelton  {Dor sett  with  him),  for  the  plaintiff. — 
This  was  a  simple  contract  of  loan  between  the  plain- 
tiff and  the  defendant.  The  liability  to  repav  arose 
at  once  before  any  question  arose  as  to  the  destina- 
tion of  the  money.  De  Mattos  v.  Benjamin^  42  W.  B. 
284,  63  L.  J.  Q.  B.  248 ;  0' Sullivan  v.  Thomas,  43 
W.  B.  269,  [1895]  1  Q.  B.  698,  were  referred  to. 

Lord  EsHSB,  M.B. — In  my  opinion  this  apreal 
must  be  allowed.  A  boxing  match  was  arranged  to 
come  off  between  the  defendant  and  another  man,  and 
each  side  had  to  deposit  £500  with  a  stakeholder. 
The  defendant  asked  the  plaintiff  to  lend  him  £500, 
and  the  plaintiff  agreed  to  do  so  upon  the  terms  that 
the  money  was  to  be  repaid  if  the  defendant  won  the 
match,  but  not  otherwise.  The  defendant,  having 
won  the  match  and  received  the  stakes,  refused  to 
repay  the  £500.  It  seems  to  me  clear  that  this  was  a 
loan.  But  it  was  money  lent  or  paid  in  respect  of  a 
wagering  contract,  because  the  transaction  depended 
so  far  as  repayment  was  concerned,  upon  the  result' 
of  the  wager.  By  the  Gaming  Act,  1892,  the  plain- 
tiff cannot  recover  this  sum.  Judgment  must  there- 
fore be  entered  for  the  defendant,  but  without  costs 
either  here  or  in  the  court  below. 

Lopes,  L.  J. — ^The  defendant  and  another  man  were 
about  to  engage  in  a  boxing  match,  and  each  side 
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was  to  d^osit  £500  with  a  stakeholder,  the  money  to 
be  handed  over  to  the  winner.  The  defendant  was 
unable  to  deposit  £500,  and  the  plaintiff  lent  him  the 
money  and  it  was  deposited  with  the  stakeholder. 
The  match  oame  off  and  the  defendant  won.  There- 
upon the  defendant,  who  had  reoetyed  the  £1,000  and 
some  added  money,  refused  to  repay  the  £500.  There 
can  be  no  doubt  that  the  agreement  between  the  two 
combatants  to  fight  the  boxing  match  was  a  wager- 
ing contract,  and  that  that  contract  was  null  and 
void  under  8  &  9  Vict.  o.  109.  The  question  we  have 
to  determine  is  whether  the  Qummg  Act,  1892, 
applies.  It  seems  to  me  impossible  to  say  that  this 
£500  was  not  paid  by  the  plaintiff  in  respect  of  the 
contract  which  was  enterod  into  between  the  two 
combatants,  and  which  was  null  and  void  under  8  & 
9  Vict.  c.  109.  The  case  comes  within  the  mischief 
aimed  at  by  the  Act.  The  appeal  must  therefore  be 
allowed,  bat  without  costs  here  or  below. 

Chttty,  L.  J. — I  also  agree  that  the  appeal  should 
be  allowed.  It  was  argued  that  this  was  a  simple 
contract  of  loan.  The  terms  upon  which  tiie  plaintiff 
lent  the  £500  were  that  the  money  should  be  repaid 
by  the  defendant  if  he  won  the  match,  and  in  that 
event  only.  It  was  not  therefore  a  simple  contract  of 
loan.  The  money  was  paid  by  the  plaintiff  to  the 
stakeholder,  at  the  defendant's  request,  upon  the 
terms  that  the  defendant  would  repay  it  if  and  when 
he  received  it  from  the  stakeholder.  The  contract 
between  the  plaintiff  and  the  defendant  was  not  a 
wagering  contract,  though  the  contract  between  the 
two  combatants  was.  The  payment  made  by  the 
plaintiff  to  the  stakeholder  at  the  defendant's  request 
was,  in  my  opinion,  unquestionably  paid  in  respect  of 
a  contract  that  was  avoided  by  8  &  9  Vict.  o.  109.  In 
these  circumstances  the  plamtiff  is  not  entitled  to 
recover. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  J.  Davis,  for  East  <k 
Smith,  Birmingham. 

Solicitors  for  the  defendant,  Judge  d:  PrtesUey,  for 
P.  Baker,  Birmingham. 


March  25. 


From  Q.  B.  Div.  i 
(Lord  Esher,  M.B.,  and  > 
Lopes  and  Chitty,  L.J  J.) } 

In  re  Donisthorpb's  Claim  and  Manchesteb, 
Sheffield,  and  Linoolnshire  Railway  Co.  (a.) 

Railway — Compensation — Lands  taken  or  injuriously 
affected — Order  for  trial  of  question  in  High  Court — 
Jurisdiction  of  master — Ord,  54,  r.  12 — Regulation  of 
Railways  Act,  1868  (31  &  32  Vict.  c.  119),  s,  41. 

A  master  has  jurisdiction  to  entertain  an  application 
for  an  order  under  section  41  of  the  Regulation  of 
Railways  Act,  1868,  for  the  trial  in  the  High  Court  of 
a  question  of  compensation  for  lands  taken  or  injuriously 
mfected* 

Where  the  master  refuses  to  mdke  an  order  under 
section  41,  and  between  the  date  of  the  master* s  order 
and  an  appeal  to  the  judge  the  railway  company  issues  a 
warrant  to  the  sheriff  to  summon  a  jury  to  assess  the 
compensation,  the  judge  has  still  jurisdiction  to  make  the 
order  notivithstanding  the  issue  of  the  toarrant,  as  his 
order  must  he  taken  as  relating  hack  to  the  time  when  the 
application  was  before  the  master. 

Appeal  from  Day,  J.,  at  chambers. 

(a.)  Reported  by  W.  F.  Babby,  Esq.,  Bamstt^r- 
at-Law. 


On  the  20th  of  February,  1897,  the  claimant  serfed 
notice  on  the  railway  company  under  section  68  of 
the  Lands  Clauses  Act,  1845,  claiming  oompenutioo 
in  respMBct  of  certain  lands  injuriously  affected  by  the 
execution  of  the  works,  and  m  case  the  company  dis- 
puted the  amount  of  the  claim  that  the  compensation 
should  be  settled  by  a  jury. 

On  the  1st  of  March  the  company  took  oat  an 
originating  summons  under  section  41  of  the  Begola- 
tion  of  Railways  Act,  1868,*  for  an  order  that  the 
question  of  compensation  be  tried  by  a  judge  of  the 
High  Court  and  a  special  jury. 

On  the  12th  of  March  the  summons  came  before  a 
master,  and  he  refused  to  make  the  order.  Sabae- 
quently,  on  the  same  day  the  company  issued  their 
warrant  to  the  sheriff  to  summon  a  jury  for  settling 
the  compensation,  the  twenty-one  days  after  the 
receipt  of  the  notice  limited  for  so  doing  by  section 
68  of  the  Lands  Clauses  Act,  1845,  expiring  on  the 
next  day. 

On  the  15th  of  March,  Day,  J.,  on  appeal  revened 
the  decision  of  the  master  and  made  the  order  asked 
for.    . 

The  claimant  appealed. 

Toller,   for    the    claimant. — The   master   had  no 
jurisdiction  to  entertain  the  application  under  section 
41  of  the  Regulation  of  Railways  Act,  1868.    Before 
the   Judicature   Act,   1873,  a  judge  of  one  of  the 
superior  courts  alone  could  have  exercised  the  joris- 
diction.    Though   that   jurisdiction   has  now   been 
transferred  to  the  judges  of  the  High  Court,  yet  they 
do  not  exercise  it  under  the  Judicature  Acts,  but  by 
section  12  of  the  Judicature  Act,  1873,  it  is  a  special 
jurisdiction  to  be  exercised  as  if  the  Judicature  Act 
had  not  been  passed,  and  as  if  the  judge  had  Y)eeii 
appointed  the  successor  of  the  judges  of  the  superior 
courts  before  the  passing  of  the  Act.    It  ia  a  sp^eciAl 
jurisdiction  conferred  upon  the  judge,  not  by  virtue 
of  his  general  jurisdiction  as  a  judge  of  t^e  High 
Court,  but  by  virtue  of  the  peculiar  jurisdiction  to  be 
exercised  under  the  Regulation  of  Raolways  Act,  186S : 
per  Jjotdi  Esher,  M.R.,  in  In  re  East  London  Railwatf 
Co.,  38  W.  R.  312,  24  Q.  B.  D.  507.      Therefore  the 
judge,  acting  under  section  41  of  the  Act  of  1868, 
does  not  exercise  the  jurisdiction  under  the  Judica- 
ture Acts.     Accordingly,  ord.  54,  r.  12,  'which  gives  a 
master  power  to  exercise  all  such  jurisdiction,  with 
certain  exceptions,  as  under  the  Acts — ^that  is,  by 
order  71,  the  Judicature  Acts — may  be  exercised  by  • 
judge   at   chambers,   does  not  apply   to   this  case. 
Fuither,  one  of  the  exceptions  in  ord.  54,  r.  12,  is  lbs 
settlement  of  issues,  and  section  41  of  the  Act  of  lS6fl 
enacts  that  the  question  shall  be  stated  in  an  issue. 
That  shows  that  the  judge  alone  has   jarisdictica 
under  section  41.    That  being  so,  the  application  to 
the  judge  was  an  original  application,    and  as  tfai 


*  Section  41  of  31  &  32  Vict.  c.  119  :     «*  Wheneva 
.     .     .     any  question  of  compensation,  in  respect  d 
lands  injuriously  affected  by  the  execution  of  tkl 
works  of  any  public  railway  is  under  the  provisid 
of  the  Lands  Clauses  Consolidation  Act,   1845,  to  1 
settied  by  the  verdict  of  a  jury  empannelled  and  sun 
moned  as  in  that  Act  mentioned,  the  oompany  or  tl 
party  entitied  to  the  compensation  may»  at  any  tin 
before  the  issuing  by  the  company  to   the  sheriff  i 
by  that  Act  directed,  apply  to  a  jud^^  of  any  one  < 
the  superior  courts  of  common  law  at  Westminsts 
who  shall,  if  he  think  fit,  make  an  order  for  the  tri 
of  the  question  in  one  of  the  superior  ooorts,  up4 
such  terms  and  in  such  manner  as  to  him   shall  sM 
fit ;    and  the  question  between  the    parties  shall 
Ntated  in  an  issue  to  be  settied  in  case  of  difference  1 
the  judge.    .    .    ." 


VoLXLV.      [April  17.1887.]       THE   WEEKLY  REPORTER. 


887 


C.  A.   Ik  BE  Donisthobpe's  Claim  and  Makohesteb,  Sheffield,  and  Linoolnshire  By.  Co.    C.  A. 


warrant  to  the  Bheriff  to  summon  a  jury  had  then 
been  issaed,  by  the  express  terms  of  section  41  the 
spplicatioQ  was  too  late.  Moreover,  even  assuming 
that  the  master  had  jurisdiction,  as  the  order  was 
not  made  by  the  judge  until  after  the  warrant  to  the 
thsaS  had  been  issued,  the  order  is  out  of  time  and 
hod.  The  sheriff  is  bound  to  obey  the  warrant.  By 
section  41  the  issue  of  the  warrant  deprives  the 
jadge  of  jurisdiction  to  make  an  order  under  that 
wetion. 

/.  Eldon  BankeSt  for  the  railway  company,  was  only 
eaUed  upon    to    argue    the  (question    whether    the 
master  had  jurisdiction.     Section  16  of  the  Judica- 
tive Act,    1873,  transfers  to   the  High  Court  the 
jarisdiction  which  was  vested  in  or  capable   of  being 
exercised  by  any  of  the  ludges  of  the  superior  courts, 
sitting  in  court  or  chambers,  when  acting  as  judges  in 
ponaance  of  any  statute,  law,  or  custom,  and  all 
powers  given  to  any  such  judses  or  judge  by  any 
statute.     Under  that  section  the  jurisdiction  under 
section  41  of  the  Act  of  1868  was  transferred  to  a 
radge  of  the   High  Court,  and  he  acts  under  the 
Judusature  Acts.     Ord.  64,   r.   12,  appHes,   and  the 
master  has  jurisdiction.    Section  12  only  applies  to 
aa     authority    or      power    not    incident     to    the 
administration    of     justice     in    any    court.       The 
jnrisdiction    under    section    41    is   incident    to    the 
administration  of  justice.     As  to  the  settlement  of  an 
issoe,  that  question  has  not  arisen,  and  if  it  does  a 
jodge  will  hAve  to  deal  with  it. 

Taller  replied. 

Cur,  adv.  milU 

JlJarch  25. — ^LordEsHEB,  M.B.— The  question  we 
have  to  determine  is  whether  Day,  J.,  had  juris- 
diction to  make  an  order  for  the  trial  of  the  claim  for 
compensation  in  the  High  Court  before  a  judse  and 
juxT.  It  is  clear  that  the  learoed  judge  would  have 
had  jurisdiction  if  the  application  was  in  time.  It 
was  argued  that  he  had  no  jurisdiction  because  at  the 
time  he  made  the  order  the  warrant  to  the  sheriff  to 
fnmmon  a  jnry  to  assess  the  compensation  had  been 
inued,  and  that,  therefore,  there  was  no  power  to 
make  the  Ofrder  under  section  41  of  the  Begnlation  of 
12aiZways  Act,  1868. 

Kow,  the  summons  came  first  before  a  master,  who 
idoaed  to  make  the  order,  and  at  that  time  the 
warrant  to  the  sheriff  had  not  been  issued.  There- 
fore, if  the  master  had  jurisdiction  to  make  an  order 
mider  section  41,  the  application  to  him  would  have 
been  in  time.  It  was  objected  that  the  master  had 
no  jurisdiction,  and  therefore  the  judge's  order  must 
be  taken  to  have  been  made  upon  an  original  appli- 
cation to  him,  and  as  the  warrant  to  the  sheriff  had 
then  been  issaed  it  was  too  late  to  make  an  order. 
On  the  other  side  it  was  contended  that  the  master 
had  jurisdiction,  and  that  when  the  summons  came 
before  the  judge  he  made  the  order  which  he 
tkonght  the  master  ought  to  have  made,  that  his 
Oder  merely  replaced  the  master's  order,  and  that 
like  case  muBt  be  treated  as  if  the  order  was 
at  the  time  when  the  master  should 
made  it,  ^at  is,  before  the  issue  of  the 
vanaat.  That  contention  depends  upon  the  con- 
Hmctaon  of  certain  sections  of  the  Judicature  Act, 
1873,  and  ord.  54,  r.  12. 

By  section  41  of  the  Begnlation  of  Bail  ways  Act, 
Ui68,  the  application  has  to  be  mado  to  a  judge  of 
cue  oi  the  Bnperior  courts  of  comn  on  law.  In  my 
oiankm  np  to  the  passing  of  the  Judicature  Act, 
3873,  a  yxage  alone  had  jurisdiction  to  make  an  order 
vnda*  that  section.  Then  came  the  Judicature  Act. 
ha  my  opinioii  section  12  does  not  affect  this  case. 
'     ~  n  16  is  the  material  section.    By  that  section 


there  was  transferred  to  the  High  Court  of  Justice 
not  oidy  the  jurisdiction  exercised  by  the  superior 
courts,  but  also  *'  the  jurisdiction  which,  at  the  com- 
mencement of  this  Act,  was  vested  in,  or  capable  of 
being  exercised  by,  all  or  any  one  or  more  of  the 
judges  of  the  said  courts  respectively,  sitting  in  court 
or  chambers,  or  elsewhere,  when  acting  as  judges  or 
a  judge,  in  pursuance  of  any  statute,  law,  or  custom, 
and  all  powers  given  to  any  such  court,  or  to  any 
such  judge  or  judges,  b^  any  statute."  Those  words 
seem  to  me  clearly  to  mdude  the  jurisdiction  exer- 
cised by  a  judge  of  one  of  the  superior  courts  under 
section  41  of  the  Act  of  1868.  That  jurisdiction 
therefore  now  exists  in  a  judge  of  the  High  Court, 
and  is  to  be  exercised  by  him  as  a  judge  of  the  High 
Court.  Turning  then  to  ord.  54,  r.  12,  we  find  that 
a  master  may,  with  certain  exceptions,  transact  all 
such  business,  and  exercise  all  such  authority  and 
jurisdiction  in  respect  of  the  same  as  under  the  Acts 
— ^that  is,  by  order  71,  the  Judicature  Acts — or  the 
rules  may  be  transacted  or  exercised  by  a  judge  at 
chambers.  Therefore,  inasmuch  as  the  judge  at 
chambers  now  exercises  the  jurisdiction  conferred 
upon  him  by  section  41  of  the  Act  of  1868  under  the 
Judicature  Acts,  the  master  can  exercise  the  jurisdic- 
tion. Here  the  master  refused  to  make  the  order 
asked  for,  but  the  judge,  upon  the  summons  being 
brought  before  him,  differed  from  the  master  (I  do 
not  (»dl  it  an  appeal,  because  I  do  not  think  it  is  an 
appeal  in  the  ordinary  sense),  and  made  the  order 
which  he  thought  the  master  should  have  made. 
That  being  so,  Uie  order  must  be  taken  as  made  at 
the  time  when  the  master  ought  to  have  made  it, 
which  was  before  the  warrant  was  issued  to  the 
sheriff.  The  learned  judge  therefore  had  jurisdiction 
to  make  the  order,  and  the  appeal  must  be  dismissed. 
It  follows  that  the  warrant  to  the  sheriff  must  be 
treated  as  of  no  effect. 

Lopes,  L.J. — ^In  this  case  an  application  was  made 
under  section  41  of  the  Begnlation  of  Bail  ways  Act, 
1868,  and  a  judge  at  chambers  made  the  order  asked 
for,  but  it  is  said  that  the  order  was  made  too  late, 
and  therefore  without  jurisdiction,  because  the  war- 
rant to  the  sheriff  to  summon  a  jury  had  been  issued. 
The  application  to  the  master  was  clearly  in  time  if 
the  master  had  jurisdiction  to  entertain  the  summons. 
If  the  master  had  jurisdiction,  in  my  opinion  the 
judge  had  jurisdiction  to  make  the  order  when  the 
summons  came  before  him,  because  upon  appeal  (and 
I  think  it  is  correct  to  call  it  an  appeal)  he  was  merely 
making  the  order  which  the  master  ought  to  have  made. 
Therefore  the  question  comes  to  this.  Had  the  master 
jurisdiction?  Before  the  Judicature  Act,  1873,  a 
master  would  have  had  no  jurisdiction.  We  must  look 
at  the  Judicature  Act,  1873,  to  see  what  jurisdiction 
is  transferred  to  the  High  Court.  Section  16  deals 
with  that  question.  In  my  opinion  the  effect  of  that 
section  is  to  transfer  the  statutory  jurisdiction  given 
by  section  41  of  the  Act  of  1868  to  the  High  Court, 
to  be  exercised  by  a  judge  of  the  High  Court  sitting 
in  chambers.  We  must  now  look  at  ord.  54,  r.  12,  to 
see  if  the  master  has  jurisdiction.  It  seems  to  me 
that  the  case  stands  thus:  imder  section  16  of  the 
Judicature  Act,  1873,  this  jurisdiction  can  be  exer- 
cised by  a  judge  of  the  High  Court,  and  by  ord.  54, 
r.  12,  the  master  is  to  have  all  the  jurisdiction  which 
under  the  Judicature  Acts  may  be  exercised  by  a 
judge  at  chambers,  with  certain  exceptions.  It  is 
said  that  the  exception  as  to  the  settlement  of  issues 
shows  tiiat  the  master  cancot  have  jurisdiction  under 
section  41  of  the  Act  of  1868,  because  by  that  section 
the  question  of  compensation  is  to  be  stated  in  an 
issue  to  be  settled.  In  my  opinion  that  contention  ii 
not  a  good  one.    The  question  of  settling  an  issue 
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has  not  arisen.  If  it  does  arise,  then  I  take  it  that 
the  judge  must  deal  with  it  if  the  parties  cannot 
agree.  The  master,  therefore,  had  jurisdiction,  and 
it  follows,  as  I  have  said,  that  the  judge's  order  must 
be  taken  to  have  been  made  when  the  master  ought 
to  have  made  the  order,  which  was  before  the  warrant 
to  the  sheriff  was  issued.  The  warrant  to  the  sheriff, 
therefore,  becomes  of  no  effect. 

Chitty,  L.  J. — The  substantial  question  is  whether 
the  master  had  jurisdiction  to  entertain  the  summons. 
In  my  opinion  he  had.  Section  16  of  the  Judicature 
Act,  1873,  transferred  to  the  High  Court  the  jurisdic- 
tion Tested  in  the  old  superior  courts,  including  any 
jurisdiction  exercised  by  the  judges  or  a  judge,  sitting 
m  court  or  chambers,  in  pursuance  of  any  statute, 
law,  or  custom.  Therefore  the  jurisdiction  conferred 
by  section  41  of  the  Begulation  of  Railways  Act, 
1868,  is  now  transferred  to  a  judge  of  the  High  Court 
sitting  in  chambers.  Turning  then  to  ord.  54,  r.  12, 
I  find  that  the  master  can  exercise  all  such  jurisdic- 
tion as  under  the  Judicature  Acts  may  be  exercised 
by  a  judge  at  chambers,  with  certain  exceptions.  The 
result  is  that  the  master  had  jurisdiction  to  entertain 
the  summons.  It  is  argued  that  section  12  of  the 
Judicature  Act,  1873,  applies.  I  do  not  think  so. 
That  section  makes  provision  for  the  extraordinary 
duties  of  the  judges  of  the  old  superior  courts,  and  is 
limited  to  a  duty,  authority,  or  power  *'  not  incident 
to  the  administration  of  justice  in  any  court."  There- 
fore liiat  section  is  not  applicable  to  this  case.  The 
only  other  point  is  that,  as  a  master  has  no  jurisdic- 
tion to  settle  an  issue  except  by  consent,  and  as  section 
41  of  the  Act  of  1868  says  that  the  question  of  com- 
pensation shall  be  stated  in  an  issue,  the  master  has 
no  jurisdiction  to  entertain  an  application  under 
section  41.  If  it  were  necessary  under  section  41 
that  there  should  be  only  one  order,  and  that  the 
settlement  of  the  issue  should  be  included  in  the 
order  for  a  trial  before  a  judge  and  jury  in  the  High 
Court,  that  might  be  so.  But  section  41  clearly 
contemplates  that  there  may  be  two  orders.  The 
master,  therefore,  had  jurisdiction  to  make  the  order, 
and  if  it  is  found  necessary  to  apply  to  have  an  issue 
settled,  that  application  must  go  before  a  judge. 

Appeal  dismissed. 

Solicitors  for  the  claimant,  Surr,  QribhUy  <b  Co.,  for 
R,  &  O.  Toller  &  Sons,  Leicester. 

Solicitors  for  the  railway  company,  Cunliffes  & 
Davenport,  for  J»  Storey,  Leicester. 


Feb.  8,  20. 


From  Chan.  Div. 

(Lindley,  A.  L.  Smith, 

and  Bigby,  L.JJ.) 

TfiE  Guardians  of  the  West  Derby  Union  v. 
The  Metropolitan  Life  Assxtranoe  Society. 
Sake  v,  Priestman.  (a.) 

Poor  Jaw — Loan  to  guardians — Contract — Loan  for 
Jixed  period  payable  by  instalments — Act  of  Parlia- 
ment —  Construction  —  Effect  of  proviso  —  Implied 
alteration  of  contract — Poor  Law  Loans  Act,  1871 
(34  (fc  35  Vict,  ell),  s.  2. 

The  plnintiffa  in  1875  borrowed  from  the  defendants 
monei/  which  it  was  agreed  should  be  repaid  with 
interest  at  4  J  /;er  cent,  by  sixty  equal  specified  half-yearly 
iusl'i/meuts  in  respect  of  principal  and  interest.  In 
1895  thn  plaintiffs  applied  for  and  obtained  from  the 

(a.)  Reported  by  W.   SooTT    Thompson,  Esq.. 
Barrister-at-Law. 


Loctd  Government  Board  an  order  enabling  them  to 
redeem  the  balance  of  the  said  loan  and  to  borrow  cA  3 
per  cent,  interest  so  much  money  as  might  be  necessary 
for  that  purpose.  The  defendants  were  not  served  with 
any  notice  of  the  plaintiffs*  intention  to  apply  for  such 
order,  and  did  not  appear  to  oppose  it. 

Held,  tJiat  the  plaintiffs  were  not  entitled,  under  sec- 
tion 2  of  the  Poor  Law  Loans  Act,  1871,  to  compel 
t?ie  defendants  to  receive  repayment  of  the  balance  of  the 
said  loan  at  any  time  prior  to  the  expircUion  of  the 
period  fixed  by  the  cordradfor  the  loan. 

Decision  o/ North,  J.,  ante,  p,  90,  reversed. 

Appeals  by  the  defendants  from  the  decision  oi 
North,  J.,  reported  ante,  p.  90,  upon  two  special 
cases. 

The  question  raised  was  whether  by  virtue  of  section 
2  of  the  Poor  Law  Loans  Act,  1871  (34  &  35  Vict.  c. 
11),  guardians  who  had  borrowed  money  since  the 
passing  of  that  Act  upon  the  terms  that  the  same 
should  be  repaid  in  thirty  years  by  equal  fixed  instal- 
ments representing  principal  and  interest  were  en- 
titled to  pay  off  such  first-mentioned  loan  at  any 
time,  and  for  that  purpose  to  borrow  money  at  a 
lower  rate  of  interest. 

The  plaintiffs  in  1875  borrowed  £30,000  from  the 
defendants  at  4^  per  cent,  interest,  and  gave  to  the 
defendants  a  security  therefor  following  the  form 
.provided  by  section  6  of  the  Union  Loans  Act,  1869 
(32  &  33  Vict.  c.  45),  and  thereby  charged  the 
common  fund  of  their  union  with  the  repayment  to 
the  defendants  of  the  said  sum  by  sixty  equal  half- 
yearly  instalments  in  respect  of  the  principal  and 
interest  of  the  sum  so  borrowed,  as  stated  in  the 
schedule  thereto,  to  be  paid  as  therein  mentioned. 
The  said  security  contained  a  proviso  (following  tbe 
form  fi^ven  by  the  Act)  that  nothing  herein  oontained 
should  prevent  the  defendants  from  receiving  the 
repayment  of  the  whole  or  part  of  the  aforesaid  sum 
at  any  time  before  the  day  of  payment  of  the  last 
instalment,  if  willing  to  do  so. 

Section  2  of  the  Poor  Law  Loans  Act,  1871,  npon 
the  construction  of  which  the  question  turned,  enacts 
— "  If  any  guardians  or  managers,  having  borrowei 
or  hereafter  borrowing  money  under  the  aathority 
of  the  Acts  referred  to,  shall  be  able  at  any  time  to 
obtain  a  loan  at  a  lower  rate  of  interest  than  that 
secured  by  the  charge  previously  made  by  them,  they 
may  apply  to  the  Poor  Law  Board  for  an  order  to 
enable  them  to  redeem  the  balance  of  the  loun^  and 
to  borrow  so  much  money  as  may  be  neoeaaary  for 
that  purpose ;  and  if  the  said  board  shall  issae  their 
order  in  that  behalf,  the  said  guardians  or  mana^^era 
may  borrow  the  requisite  amount  to  redeem  auoh 
balance,  and  charge  the  fund  to  which  the  original 
loan  was  charged  with  the  repayment  of   this  addi- 
tional loan  in  so  many  instalments  as  shall  be  oat- 
standing  at  the  time  when  the  loan  is  redeemed,  bat 
not  more.    Provided  that  in  the  event  of  aoy  loan 
outstanding  at  the  time  of  the  passing  of   this  Act, 
no  such  reaemption  shall  take  place  withot«t  the  con- 
sent of  the  person  or  persons  to  whom    the   loan 
shall  be  owing."    Section  3 — "  Loans  may  be  repaid 
by  half-yearly  instalments,    and   where    they    may 
have  been  contracted  to  be  repaid  by  annaal  instal- 
ments they  may,  with  the  consent  of  the  lenders,  bii 
repaid  by  half-yearly  instalments  of  the    prinoip^l 
and  interest."    The  Local  Government    Board   haft 
since  been  substituted  for  the  Poor  Law  Board. 

In  September,  1895,  the  plaintiffs,  without  aoy 
previous  notice  to  the  defendants,  obtained  from  tlift 
Local  Gbvemment  Board  authority  to  repay  thd 
unpaid  balance  of  the  said  loan  and  to  borrow  mon^ 
for  that  purpose  at  3  per  cent,  interest.  Having 
obtained  this  authority,  the  plaintiffs  served  upcS 
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the  defendants  a  six  months'  notice  of  their  intention 
to  pay  off  the  balance  of  the  loan. 

the  defendants  disputed  the  plaintiffs'  right  so  to 
pay  them  off,  and  l^e  question  was,  by  consent, 
laued  upon  two  special  cases. 

North,  J.,  held  that  the  plaintiffs  were  entitled  to 
redeem  without  the  defendants'  consent  (see  ante,  p. 
90). 

The  defendants  appealed. 

SirR,T,  Beid,  Q.(7.,  and  Danckwerta,  for  the  appel- 

laDti.--The  effect  of  the  Act  of  1871  was  to  enable 

guardians  to  borrow  money  for  various  specific  pur- 

poKsand  charge  the  repayment  of  such  money  on 

the  rates,  but  did  not  enable  them  to  borrow  for  the 

pnipoee  of  paying  off  preyious  loans,  for  tiist  would 

iiaTe  enabled  the  guardians  to  evade  the  restriction 

mider  which  loans  were  to  be  i>aid  off  in  thirty  years. 

There  is  nothing  in  any  of  the  Acts  prior  to  1871  to 

prevent  guardians  from  redeeming  a  loan  with  the 

ooDsent  of  the  lender  before  the  end  of  the  thirty 

jeinif  the  g^rdians  had  money  deriyed  from  other 

aonroea  in  their  hands.   There  was  nothing  to  preyent 

the  goardians  from  stipulating    for    the   right   to 

ndeem  ns  in  their  contract  with  us.     Further,  the 

lenders  have  no  right  to  appear  and  be  heard  when 

the  application  is  made  to  the  Local  Government 

Board  for  leave  to  borrow.    The  proviso  was  inserted 

in  order  to  relieve  lenders  from  the  liability  to  inquire 

whether  the  guardians  had  money  in  their  hands 

P^Vpcrly  applicable   for    redeeming.      The    proviso 

ciimot  give  additional  effect  to  the  enacting  words,  it 

on  only  qualify  them. 

Ccmt^Hardy,  Q.C,  Swinfen  Eady,  Q.O.,  and  B.  J, 
fwhf,  for  the  respondents. — The  lenders  advanced 
tibeir  money  with  full  notice  of  the  effect  of  the  Act. 
ue  only  question  is,  What  does  the  statute  mean  ? 
iliODijjy,  L.J. — The  point  against  you  is  that  on 
TOUT  construction  of  the  Act,  it  enlarges  the  powers 
^  the  borrowers,  but  does  not  affect  the  liabilities  of 
^  borrowers,]  The  first  part  of  the  section  is 
pcri^y  general,  and  gives  in  every  case  the  right 
toiedeoo,  [Rigby,  L.J. — It  merely  gives  a  power.] 
u  10  the  proviso  is  useless. 

&>!?.  T.  Beid,  Q.a,  replied. 

I<nn>LKT,  L.J. — ^The  question  raised  by  these 
■Ppnls  is  whether  Poor  Law  guardians,  who,  since 
1^1,  have  borrowed  money  on  the  security  of  poor 
i>^,  upon  the  terms  of  paying  off  the  principal, 
vith  interest  at  an  agreed  rate  by  equal  annual 
Bitalfflents  extending  over  thirty  years,  can  compel 
blenders  to  accept  payment  of  the  impaid  principal 
OB  whenever  the  guardians  can  borrow  the  amoimt 
"(Mary  for  the  purpose  at  a  lower  rate  of  interest 
^tta  that  which  they  agreed  to  pay.  North,  J.,  has 
Wded  that  they  can  do  so  under  the  powers  con- 
|*nd  upon  them  by  the  Poor  Law  Loans  Act,  1871 
^ftSo  Vict.  0.  11),  s.  2.  From  this  decision  the 
*i^ni  have  appealed.  It  is  conceded  that  the 
P*nlians  have  no  such  power  apart  from  the  statute 
V  question,  but  it  is  said  that  the  practical  effect  of 
w  statute  is  to  introduce  into  every  mortgage  of 
jooriatee,  made  after  the  passing  of  the  statute,  a 
ponmtm  enabling  the  guardians  to  pay  off  the  mort- 
is at  any  time  if  5iey  can  borrow  money  at  a 
**er  rate  of  interest  than  that  mentioned  in  the 
■vtgage.  It  is  contended  that  this  is  no  hardship 
ca  the  lenderB,  because  they  must  be  taken  to  know 
w  law  and  to  have  made  their  bargains  with  ref er- 
*Me  to  it.  No  one  pretends  that  the  lenders  can 
2^  in  the  money  if  it  is  to  their  interest  to  do  so. 
As  baigain,  therefore,  if  it  really  is  as  the  guardians 
<MteBd,  is  &  Tery  one-sided  one,  and  one  which 
Wen  would  not  make  without  raising  the  terms  on 


which  they  would  otherwise  be  willing  to  lend. 
However,  I  agree  that,  if  the  Legislature  has  imposed 
upon  the  lenders  the  obligation  of  accepting  their 
money  upon  terms  not  expressed  in  their  security, 
they  must  accept  it  upon  those  terms,  whether  they 
consider  them  harsh  or  unfair  or  not.  They  shoula 
have  thought  of  that  before  they  lent  their  money. 
But,  unless  the  Legislature  has  clearly  imposed  such 
an  obligation  upon  them,  they  may  well  complain  of 
the  haraship  and  unfairness  of  such  a  departure  from 
the  plain  language  in  which  their  contract  and 
security  are  expressed. 

Before  examining  the  Act  to  which  I  have  referred, 
I  pause  to  ask,  what  must  be  found  in  it  to  confer 
upon  the  guardians  the  right  to  pay  off  a  mortgage 
on  terms  other  than  those  expressed  in  it  ?  A  power 
to  borrow  in  order  to  pay  off  is  by  no  means  enough, 
for  such  a  power  imposes  no  obligations,  either  on 
persons  to  lend  or  on  lenders  to  be  redeemed.  8uch 
a  power  assumes  that  persons  can  be  found  willing  to 
lend,  and  also  that  lenders  are  willing,  or  have 
agreed,  to  be  redeemed  as  desired.  What  has  to  be 
found  in  order  to  support  the  contention  of  the 
guardians  is  some  enactment  imposing  upon  the 
lenders  an  obligation  to  take  the  princip^  due  to 
them  upon  other  terms  than  those  mentioned  in  their 
express  contract.  Unless  this  obligation  is  clearly 
imposed  upon  them  by  the  Legislature,  it  cannot  be 
imposed  at  all.  To  impose  such  an  obligation  by  an 
inference  from  language  which  does  not  clearly 
impose  it,  appears  to  me  to  be  wrong  in  principle, 
unless  the  inference  is  what  is  called  a  necessary 
inference — i.e.,  unless  the  language  relied  upon  can 
have.no  other  meaning. 

[His  lordship  read  section  2.]  Now,  apart  from 
any  inference  drawn  from  this  proviso,  there  is 
nothing  whatever  to  impose  any  obligation  on 
lenders  of  money  to  guardians  to  accept  repay- 
ment otherwise  tlum  upon  the  terms  mentioned 
in  their  securities.  The  section  simply  extends 
the  powers  of  guardians  to  borrow.  Such  a 
power  was  wanted,  for,  even  if  the  lenders  agreed 
that  they  would  accept  or  were  willing  to  accept 
payment  otherwise  than  by  instalments,  the  guar- 
dicms  had  no  power  to  borrow  money  in  order  to 
pay  them  off.  It  is  to  be  observed  that  the  appli- 
cation to  the  Poor  Law  Board  for  powers  to  redeem 
and  borrow  for  the  purpose,  is  made  without  notice  to 
the  lenders,  who  are  not  consulted  or  heard  by  the 
Board.  The  Act  does  not  protect  them  in  any  way, 
not  even  by  requiring  six  months'  or  other  reasonable 
notice  so  as  to  give  them  time  to  find  another  investment. 
Further,  if  an  order  is  obtained  from  the  Board,  aU 
that  the  Act  says  is  that  the  guardians  may  borrow 
the  money  necessary  to  redeem  and  charge  it  on  the 
fund  charged  by  the  original  loan.  All  this  extends 
their  powers;  but  no  right  to  pay  off  the  lenders 
against  their  consent,  and  on  terms  not  expressed  in 
their  contracts,  is  conferred  on  the  guardians.  No 
obligation  whatever  is  imposed  on  the  lenders  by  the 
enacting  part  of  the  section.  I  pass  to  the  proviso. 
It  is  in  terms  confined  to  loans  made  before  the  Act 
passed,  and  is  dearly  inserted  to  protect  the  persons 
to  whom  such  loans  may  be  owing  from  being  paid 
off  without  their  consent  by  means  of  money  bor- 
rowed under  the  powers  of  the  Act.  This  is  what 
the  proviso  says,  and  this  is  all  it  says.  It  says 
nothing  about  loans  made  since  the  Act.  It  is 
contended  that  the  necessary  inference  is  that  such 
loans  can  be  paid  off  without  the  consent  of  the 
persons  to  whom  they  are  owing,  and  although  there 
IS  nothing  in  their  securities  to  compel  them  to  take 
their  money  otherwise  than  by  instalments.  I  am 
quite  unable  to  see  the  necessity  for  drawing  any 
such  inference.    The  proviso  is  consistent  with  other 
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▼iew8,  from  which  no  snch  inferenoe  oan  be  drawn. 
In  the  first  place,  it  may  have  been  inserted,  not 
because  it  was  plain  that  the  enacting  part  of  the 
section  did  apply  to  loans  made  before  the  Act,  but 
because  persons  who  were  regarding  the  interests  of 
the  owners  of  such  loans  were  afraid  that  such  a  con- 
struction might  be  adopted,  and  thought  it  prudent 
to  remove  all  doubt  upon  the  point  by  introducing 
language  the  meaning  of  which  could  not  be  mistaken. 
Another  explanation  was  suggested  by  counsel  for 
the  appellants — viz.,  that  the  proviso  was  inserted  in 
order  to  prevent  the  powers  of  the  Act  from  being 
used  to  pay  off  lenders  who  had  agreed  before  1871  to 
accept  payment  out  of  any  moneys  which  the  borrowers 
might  happen  to  have  applicable  to  the  purpose  of 
paying  off  loans,  but  which  moneys  could  not  before 
1871  have  been  obtained  bv  boirowing  for  that  pur- 
pose. This  explanation  of  the  clause  may  be  correct. 
The  form  of  security  given  in  the  Union  Loans  Act, 
1869,  to  which  I  shall  again  refer  presently,  shows 
that  redemption  otherwise  than  by  yearly  instalments 
was  contemplated,  and  I  suppose  that  such  redemp- 
tions did  in  fact  occasionally  take  place,  but,  of 
course,  only  with  the  consent  of  the  lenders.  I  do  not 
know  whether  before  the  AcFof  1871  loans  were  in 
practice  expressly  made  redeemable  otherwise  than  by 
instalments;  but,  whether  they  were  or  not,  they 
might  have  been,  and  I  cannot  therefore  reject  this 
explanation  of  the  proviso  as  wholly  unworthy  of 
consideration.  It  would  have  the  effect  suggested 
in  the  cases  supposed,  if  any  such  there,  were.  The 
anxiety  of  the  Legislature  not  to  affect  the  rights  of 
the  owners  of  loans  made  before  1871  is  apparent, 
not  only  from  the  proviso  in  section  2,  but  from  sec- 
tions 1  and  3  also.  But  section  3  also  shows  that  the 
Legislature  left  the  borrowers  and  lenders  to  make 
their  own  bargains  after  the  Act  passed,  and  did  not 
intend  to  interfere  with  those  bargains  without  the 
consent  of  the  lenders.  This  section  enables  loans  to 
be  repaid  by  half-yearly  instalments,  instead  of  by 
annual  instalments  as  under  the  previous  Poor  Law 
loans  enactments.  But  this  section  3,  which  applies 
to  loans  made  after  1871  as  well  as  to  loans  made 
before,  expressly  says  that  such  half-yearly  repav- 
ments  are  only  to  be  made  with  the  consent  of  the 
lenders. 

Now  it  seems  to  me  incredible  that  such  a  small 
alteration  as  this  in  the  express  terms  of  a  written 
contract  can  only  be  made  with  consent,  and  yet 
that  the  lenders  shall  be  liable  to  be  paid  off  at  any 
moment  without  notice,  although  no  bargain  to  that 
effect  is  to  be  found  in  the  security  given  to  them. 
Again,  it  is  to  be  observed  that  the  form  of  security 
given  by  the  Union  Loans  Act  of  1869  (32  &  33  Vict, 
c.  45),  s.  6,  is  left  as  it  was,  and  the  proviso  in  that 
form  would  hardly  have  been  continued  without 
alteration  if  the  Act  of  1871  had  (as  contended)  made 
it  part  of  every  bargain  that  the  guardians  should  be 
at  liberty  to  pay  off  the  loan  at  any  time  if  they  could 
obtain  money  for  the  purpose.  The  proviso  in  the  form 
is  that  nothing  contained  in  the  charge  given  to  the 
lenders  shall  prevent  them  from  receiving  repav- 
ment  of  the  loan  before  the  day  of  payment  of  tne 
last  instalment,  if  willing  so  to  do.  With  such  a 
clause  still  in  that  form,  the  court  is  asked  to  hold  that 
it  is  also  part  of  the  bargain  that  the  lenders  must 
accept  payment  before  the  time  stipulated,  although, 
in  fact,  they  never  in  terms  agreed  to  do  so.  The 
Legislature  in  1871  evidently  desired  to  extend  the 
powers  of  guardians  in  the  interests  of  the  rate- 
payers, and  this  has  been  very  effectually  done, 
however  the  Act  of  1871  is  construed.  But  I  can  see 
nothing  in  the  Act  to  prevent  guardians  after  tiie  Act 
from  borrowing  on  such  terms  as  they,  in  the  interest 
of  the  ratepayers,   think  proper  to  agree  to.    The 


effect  of  the  construction  of  the  statute  contended  for 
by  the  guardians  is  to  place  upon  them  a  fetter  which 
must  seriously  i^ect  their  powers  of  borrowing.  If 
that  construction  is  right — if  the  statute  incorporates 
as  part  of  every  contract  of  loan  to  g^uardians  such  a 
condition  as  they  contend  it  does — it  will  follow  that 
they  can  only  borrow  upon  condition  that  they  shall 
be  at  liberty  to  pay  off  the  principal  sum  borrovred 
whenever  they  can  advantageously  borrow  money 
elsewhere  to  enable  them  to  do  so.  Such  a  fetter 
would  go  far  to  prevent  the  guardiEUis  from  effecting 
loans  on  t^e  most  advantageous  terms  they  conld 
otherwise  obtain  at  the  time  when  they  wanted 
money.  I  can  find  nothing  in  the  Act  to  fetter  the 
guardians  in  this  way.  Looking  at  the  matter  from 
the  lenders'  point  of  view,  I  can  find  nothing  in  the 
Act  which  expressly  or  by  necessary  inferenoe  requires 
the  court  to  hold  that,  if  guardians  think  proper  to 
boiTow  money  on  the  express  terms  of  paymg  a 
fixed  rate  of  interest,  and  of  paying  off  the  loan  by 
instalments,  they  can  nevertheless  require  the  lenders 
to  take  back  the  imi>aid  principal  at  any  moment,  and 
without  previous  notice.  If  tiie  Legislature  really 
meant  that  all  loans  to  guardians  made  after  1871 
should  be  subject  to  such  a  condition,  all  I  can  say 
is  that  they  have  not  said  so,  and  I  cannot  myself 
infer  from  the  lang^uage  used  a  direction  that,  for  the 
future,  the  borrowing  powers  conferred  by  the  Act 
can  oidy  be  exercised  for  the  purpose  of  making  such 
very  one-sided  bargains.  In  my  opinion,  the  decisum 
of  North,  J.,  is  erroneous,  and  the  appeal  ought  to 
be  allowed. 

A.  L.  Smith,  L. J. — I  have  the  great  misfortune 
of  not  being  able  to  agree  with  my  brothers  lindley 
and  Bigby  upon  the  construction  of  section  2  of  the 
Act  of  187 1 .  [After  stating  the  facts  and  referring  to 
the  provisions  of  the  Act  of  1871  and  prior  Acts,  his 
lordship  continued :]  Now,  pausing  here  {ue,^  before 
the  proviso  to  section  2  of  the  Act  of  1871),  for  whose 
benefit  is  this  power  to  redeem — with  its  necessary 
accompanying  power  to  borrow  money,  if  other 
money  can,  at  any  time  during  the  continaance  of 
the  loan,  be  borrowed  at  a  lower  rate  of  interest  than 
that  secured  by  the  charge — given  ?  It  seems  to  me 
obvious  that  it  is  in  aid  of  the  ratepayers,  and  of 
them  alone.  That  the  Legislature  in  1871  knew  of 
these  loans  for  thirty  years  contracted  prior  to  1871, 
and  of  like  loans  about  to  be  contracted  subsequent  to 
that  date  is  beyond  dispute,  and  this  section  was 
passed  to  give  relief  to  ratepayers  in  the  event  of  the 
current  rate  of  interest  at  any  time  falling  below 
the  contracted  rate  during  the  thirty  years  the  loan 
was  running,  if  the  guardians  were  able  to  borrow 
money  to  redeem  the  balance  of  the  loan  then 
unpaid,  together  with  the  contracted  interest,  at  a 
lower  rate  of  interest  than  that  contracted  for.  It 
is  only  in  these  two  events  that  relief  is  given  by  the 
section.  If  this  section  had  stopped  here,  which  it 
does  not,  I  should  have  been  by  no  means  satisfied 
that  its  true  construction  was  that  argaed  for  on 
behalf  of  the  appellants — viz.,  that  a  board  of 
guardians  could  only  take  advantage  of  the  pro- 
visions enabling  them  to  redeem  if  they  had  a  clause 
in  their  contract  to  that  effect,  or  if,  having  no  such 
clause,  they  could  obtain  the  lenders'  consent  to  re- 
demption. What  real  benefit  would  it  be  to  ratepayers 
to  give  them  power  to  redeem  and  borrow  money 
for  that  purpose,  if  they  could  not  redeem  without 
the  consent  of  the  lenders,  for  what  lenders  would 
consent  to  be  redeemed,  unless  they  were  compelled 
to  do  so  by  contract  or  otherwise  ?  Why  should 
they,  unless  compelled,  abandon  a  first-class  con- 
tinuing security,  bearing  a  high  rate  of  interest  not 
obtainable  elsewhere  P     This  Act  would  be,  if  cod* 
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ttroed  u  the  appellants  suggest,  of  little,  if  any, 
Tiloe  to  the  ratepayers.  It  is  said  that  it  gives  the 
goudianfl  power  to  borrow  in  order  to  redeem,  but 
nothing  more,  and  that  redemption  is  only  to  take 
piBoemtheerent  of  the  gnardians  having  contracts 
eompeHing  redemption  or  of  the  lenders  being  willing 
to  be  redeemed.  1  can  find  no  trace  of  the  existence 
or  contemplation  of  any  snch  contracts  when  the  Act 
WM  paneo,  nor  of  their  being  in  existence  or  con- 
tanj^ation  now,  and  as  to  lenders  voluntarily  con- 
sntmg  to  redemption  I  have  already  dealt  with  that 
point  But  it  appears  to  me  that  any  ambiguity  as 
to  die  meaning  of  this  section  is  removed  and  its  true 
eoDBtniotion  made  apparent  when  its  last  few  lines 
an  nad.  [His  lordship  read  the  proviso.]  The 
Legidatore  thus  clearly  states  what  is  to  take  place 
as  regaids  loans  made  prior  to  the  Act.  These  loans 
in  not  to  be  redeemed  without  the  consent  of  the 
fanden,  the  reason  for  this  being  that  existing  con* 
tads  are  not  to  be  interfered  with  by  subsequent 
legislstbn.  But,  as  regards  loans  contracted  after 
thepasHngof  the  Act  and  with  full  knowledge  of 
tlieAet,  nc  such  reason  exists,  and  we  therefore  find 
m  the  Act  no  requirement  as  to  consent  having  to  be 
obtained  to  their  redemption. 

It  is  said  on  behalf  of  the  appellants  that  if  loans 

Bide  after  the  passing  of  the  Act  may  be  compulsorily 

ndeeoied  without  any  contract  or  consent  in  that 

bebilf,  what  a  scandalous    breach    of   contract  is 

iothonxtd  by  the  Legislature,  and  that  this  could  not 

bne  been  its  intention,  and  is,  therefore,  not  the 

tree  eoDstmction  of  the  section.    This,  however,  begs 

tk  question,  which  is,  what  is  the  contract  as  re- 

prds  loans  to  boards  of  guardians  on  the  security  of 

tbeiates,  entered  into  after  and  with  full  knowledge 

oftheActof  1871F    It  must  not  be  forgotten  that 

the  authority  of  gnardians  to  enter  into  contracts  and 

ehnge  the  rates  thereby  is  the  creation  of  statute. 

Sre^one  who  contracts  with  boards  of  guardians 

hiowt  this  to  be  so,  and,  in  my  judgment,  there  is 

sotlmig  unreasonable  in  the  Legislature  enacting  that, 

Hiegaids  contracts  for  loans  made  after  the  coming 

isto  open^iion  of  the  Act  upon  the  security  of  the 

atei,  guardians  should  be  enabled  to  redeem  the 

loens,  tf  it  so  happens  they  can,  during  the  continu- 

isee  of  the  loan,  borrow  money  at  such  a  cheap  rate 

H  to  enable  them  with  advantage  to  do  so,  and,  in 

Bj  opinion,  all  contracts  for  loans  made  after  the 

pHBng  of  the  Act,  though  for  a  period  of  thirty  years, 

•nnbject  to  what  the  Act  of  Parliament  prescribes 

—▼is.,  tiiat  they  may  in  one  event  (i.e.,  if  money  can 

It  any  tame  during  the  contracted  period  be  obtained 

It  a  ndiciently  low  rate  of  interest)  be  redeemed  with 

the  Miction  of  the  Poor  Law  Board.    Take  this  case. 

ftippoae  guardians  after  the  passing  of  the  Act  of 

1S71  by  express  contract  were  to  fix  their  ratepayers 

kr  fbirtj  years  to  pav  5  cent,  upon  the  borrowed 

Boney,  no  matter  whetner  it  could  afterwards  during 

te  period  be  obtained,  say,  at  2^  per  cent.,  would 

te  be  a  valid  contract  P    I  think  not,  for  the  simple 

■■sail  that  after  the  Act  of  1871  the  guardians  hiad 

■0  aothority  by  statute  so  to  contract  and  bind  their 

^rtepayers.     Now,  the  Legislature  in  this  second  sec- 

^■pa,  as  in  the  first,  has  been  careful  not  to  interfere 

,  *tt  oootiBcts  made  prior  to  the  passing  of  the  Act, 

Oeept  both  parties  to  the  contract  agree,  and  it  has 

ieeotdiiigly  expressly  so  stated,  but  this  exception  is 

foiBtadly  omitted  from  the  section  as  regards  coo- 

teeli  BMde  after  the  passing  of  the  Act.    To  get  rid 

'  if  this  undoafated  fact  the  suggestion  is  made  that 

^  profviao  in  section  2  was  inserted  ex  abundanti 

^^dda^  to  pserent  its  being  said  that  the  section  was 

to  contracts  made  prior  to  the  passing  of 

Act    Bat,  if  the  meaning  of  section  2  be  as 

fat  the  appellants,  that,  whether  the  contraot 


of  loan  be  made  before  or  after  the  passing  of  the 
Act,  redemption  can  only  take  place  with  the  con- 
tracted or  voluntary  consent  of  the  lender,  I  do  not 
see  the  sense  of  inserting  the  proviso  at  all,  for  upon 
this  hypothesis  whenever  the  contract  be  made  no 
redemption  is  to  take  place  without  the  consent  of  the 
lender.  Then,  why  insert  a  meaningless  exception  as 
to  contracts  made  prior  to  the  Act  being  passed  ?  To 
my  mind  no  intelligible  answer  has  been  given  to 
this. 

Sir  Bobert  Beid,  for  the  appellants,  sought  to  get 
over  the  difficulties  in  his  way  by  the  suggestion  that 
the  proviso  was  inserted  to  meet  the  case  of  a  contract 
made  prior  to  the  passing  of  the  Act,  in  which  was 
contained  an  option  of  redemption,  upon  a  six  or 
some  other  months'  notice,  and  that,  as  before  the 
Act  (1871)  it  was  most  improbable  that  the  guardians, 
although  they  had  this  option  of  redemption  by 
contract,  would  ever  exercise  it,  having  ordinarily 
no  means  wherewith  to  do  so,  when  the  L6fi;i^ture 
gave  the  power  to  borrow  money,  as  it  did  in  the 
Act  of  1871,  it  did  away  with  this  improbability,  and 
that  it  thereby  altered  the  position  of  the  lender  for 
the  worse,  and  so  the  proviso  was  inserted  that 
contracts  entered  into  prior  to  1871  wero  not  to  be 
redeemed  without  the  consent  of  the  lender.  To 
this  I  must  answer  that  I  am  not  awaro  that  there 
ever  were  such  contracts  in  cases  of  gnardians 
borrowing  upon  the  security  of  rates.  The  statutory 
forms  of  charge  do  not  saggest  them,  and  in  the 
special  case  herein  there  is  no  such  finding,  and,  what 
is  moro,  the  Act  of  1871  does  not  purport  to  be  deal- 
ing with  any  such  supposed  contracts,  but,  as  will  be 
seen  by  its  recital,  was  dealing  with  contracts  of 
loan  which  were  to  be  repaid  over  a  period  of  thirty 
years.  But  this  suggestion  of  Sir  Bobert  Beid  only 
covered  contracts  made  prior  to  the  passing  of  the 
Act,  and  I  asked  him  what  about  those  made  subse- 
quently thereto.  He  said  that  these  contracts  were 
not  mentioned  in  the  section  because  they  were 
entered  into  by  lenders  who  knew  that,  by  the  Act 
of  1871,  power  had  been  given  to  the  guaurdians  to 
borrow  for  the  purpose  of  redemption,  and  thereforo 
their  position  would  not  be  altered  as  in  the  case  of 
lenders  prior  to  the  Act.  I  do  not  dispute  this  last 
suggestion,  for  it  seems  stjcongly  to  support  my  view 
of  the  section.  As  they  bew  of  the  power  to 
borrow,  so  they  knew  of  the  power  to  redeem.  The 
object  of  the  insertion  of  the  proviso  is  to  me  plain 
and  clear,  if  the  section  gives  to  the  guardians  a  right 
of  compulsory  redemption,  for  it  then  limits  that 
right  to  contracts  made  after  the  passing  of  the  Act. 
If  the  section  does  not  give  this  right  as  is  argaed 
for  the  appellants,  all  I  can  say  is  that  to  me  the 
proviso  is  senseless  and  without  meaning.  It  was 
said  that  if  my  construction  of  the  section  be  correct, 
thero  should  be  found  in  it  some,  provision  as  to  what 
notice  should  be  given  to  the  lender  prior  to  the 
loan  being  redeemed.  But  the  guardians  are  not  to 
redeem  and  borrow  money  for  that  purpose  without 
an  order  of  the  Poor  Law  Board  in  that  behalf,  and 
it  seems  to  me  that  the  Legislature  might  weU  leave 
a  matter  like  this  to  such  an  authority,  even  if  the 
guardians  desired  to  perpetrate  injustice,  which  is 
not  to  be  assumed,  and  indeed,  in  the  present  case, 
we  find  that  a  six  months'  notice  has  in  fact  been 
given.  It  is  next  said  that  section  3  throws  light 
upon  section  2.  WeU,  what  light  does  it  throw? 
Before  the  Act  of  1871  boards  of  guardians  could 
only  repay  borrowed  money  by  annual  instalments. 
Section  3  now  allows  them  to  do  so  by  half-yearly 
instalments,  and  it  expressly  enacts  that,  wherever 
they  have  contracted  to  repay  by  annual  instalments, 
they  may  pay  by  half-yearly  instalments,  if  the 
lenders  consent.    It  is  said--how  ridiculous  this  is* 
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If  the  Legislature  has  allowed  loans  to  be  redeemed 
without  consent,  if  entered  into  after  the  passing  of 
the  Aot,  why  not  as  to  these  also  allow  annual  pay- 
ments to  become  half-yearly  payments  without  the 
oonsent  of  the  lenders?  I  do  not  see  for  whose 
benefit  making  an  annual  payment  a  half-yearly  one 
is  given ;  I  should,  though,  think  it  is  more  in  favour 
of  the  lender  than  the  borrower,  and  so  the  Legis- 
lature has  compelled  no  one  to  consent,  and  left  it 
to  the  parties  to  agree.  But  I  think  section  3,  if  it 
reflects  any  light  at  all  upon  section  2,  fortifies  my 
view  of  the  construction  of  that  section.  As  in 
section  1,  so  in  section  2,  and  also  in  section  3, 1  find 
that  the  Legislature  is  careful  to  express  that  consent 
shall  be  obtaii:od  when  it  intends  that  it  should  be, 
and  when  it  intends  it  should  not  be  (as  in  section  3, 
regarding  contracts  made  after  the  passing  of  the 
Act)  it  advisedly  omits  saying  anything  about  con- 
sent. I  cannot  think  that  this  section  can  be  used 
in  aid  of  the  appellants'  contention,  for,  in  my  judg- 
ment, it  is  agfunst  it. 

For  these  reasons  I  think  the  appeal  should  be 
dismissed,  but,  as  my  brothers  think  otherwise,  it 
will  be  allowed  with  costs. 

BlGBY,  L.J. — From  the  time  of  the  passing  of  the 
Poor  Law  Amendment  Act,  1834,  down  to  the  present 
time,  it  has  been  the  policy  of  the  Legislature  to 
enable  boards  of  guaroians  and  boards  of  manage- 
ment to  borrow  money  on  the  security  of  rates,  but 
such  borrowing  has  always  been  subject  to  the  consent 
of  a  Q-ovemment  deparbnent,  at  first  the  Poor  Law 
Board  and  more  reocDtly  the  Local  Government 
Board.  As  might  have  been  expected  the  conditions 
prescribed  for  the  borrowing  have  been  very  strict 
though  they  have  varied  from  time  to  time. 

In  1851  a  statutory  form  of  security  was  prescribed 
which,  with  an  alternative  made  in  1867  (suostituting 
for  the  rates  the  common  fund  of  the  union  and 
immaterial  for  the  present  purpose),  has  ever  since 
been,  and  still  is,  the  prescribed  form,  and  was  the 
form  made  use  of  in  all  the  cases  before  the  court. 

The  material  parts  of  that  form  are :  (1)  The 
charge  of  the  common  fund  of  the  union  with 
repayment  by  instalments  of  specified  sums  for 
principal  and  interest  of  the  loan  on  fixed  dates  ;  and 
(2)  a  proviso  that  nothing  in  the  security  contained 
is  to  prevent  the  lenders  from  receiving  the  repay- 
ment of  the  whole  or  any  part  of  the  loan  at  any  time 
before  the  day  of  payment  of  the  last  instalment  if 
willing  so  to  do. 

From  the  nature  of  the  security  it  follows  that  the 
instalments  of  debt,  so  far  as  they  are  payable  out  of 
rates,  can  only  be  raised  when,  according  to  the 
contract,  they  become  due;  that  is  to  say,  rates 
cannot  be  levied  in  anticipation  to  pay  instalments 
payable  in  future  years. 

This  is  equivalent  to  saying  that  the  guardians  have 
no  capacity  by  statute  to  pay  off  debt  or  redeem  the 
charge  on  rates  except  in  strict  accordance  with  the 
terms  of  their  original  contract. 

Regard,  however,  must  be  had  to  the  proviso.  As 
the  lenders  may  be  persons  acting  on  their  own 
account,  or  if  trustees  for  others  can  derive  no  au- 
thority from  the  security  which  would  aid  them  as 
against  their  ceaiuis  que  trustent,  it  is  plain  that  the 
meaning  of  the  proviso  must  be  (as  the  learned  judge 
in  the  court  below  has  held)  to  relieve  the  lenders 
from  the  necessity  of  enquiring  whether  the  borrowers 
have  power  to  anticipate  repayment  or  not. 

We  are  led,  therefore,  to  the  conclusion  that  the 
Legislature  has  all  along  had  in  its  contemplation 
that  there  are  or  may  be  cases  in  which  the  borrowers 
have  power  to  redeem  independently  of  the  statutory 
power,  and  has  provided  for  and  so  recognized  the  I 


legality  of  redemption  in  such  cases  with  the  lender's 
consent.  To  go  one  step  further,  it  seems  plain  that 
this  oonsent  may  be  given  beforehand ;  for  instance, 
in  the  contract  of  loan  or  by  a  variation  of  the 
statutory  form  of  security. 

What  the  cases  are  to  which  the  proviso  has  refers 
enoe  it  is  not  necessary  to  inquire. 

They  cannot,  in  all  probability  be  cases  of  very 
frequent  occurrence,  but  it  is  sufficient  that  the  Legis- 
lature has  thought  it  right,  in  the  common  form  of 
security,  to  provide  for  redemptions  in  anticipation  of 
the  times  actually  fixed. 

It  is  plain  that  according  to  the  statutory  form 
there  could  be  no  compulsory  redemption  by  antici- 
pation. 

Where  it  is  an  object  to  obtain  an  investment  that 
can  be  reckoned  upon  for  a  considerable  number  of 
years,  as  in  the  case  of  insurance  companies,  the 
stability  of  the  investment  will  be  an  inciuoement  to 
give  better  terms  to  the  borrowers.  At  the  same 
time  it  is  not  unlikely  that  among  the  vast  number 
of  borrowings  under  these  Acts  there  may  be  some 
where  the  borrowers  having  reason  to  suppose  that  they 
may  be  in  a  position  to  redeem  otherwise  than  out  of 
the  rates,  have  stipulated  for  the  right  to  do  so. 
Such  a  right,  however,  would  in  its  operation  be 
greaUy  extended  to  the  prejudice  of  the  lendon  by 
any  legislative  extension  of  the  capacity  of  the 
borrowers  to  redeem. 

Down  to  the  passing  of  the  Act  of  1871,  on  the 
construction  of  which  the  present  appeal  turns,  it 
seems  clear  that  the  only  function  of  the  Government 
department  charged  with  the  supervision  of  these 
loans  was  to  see  that  the  borrowing  was  fit  and 
proper  from  the  point  of  view  of  the  persons  liable  to 
repay.  The  department  had  no  jurisdiction  what- 
ever to  interfere  in  the  slightest  way  with  the  rights 
of  lenders,  nor  have  they  to  this  day  any  such  juris- 
diction unless  it  be  given  to  them  by  section  2  of  the 
Act  of  1871. 

For  nearly  a  quarter  of  a  century  after  the 
passing  of  that  Act  it  does  not  appear  to  have 
occurred  to  any  one  that  such  a  jurisdiction  was 
conferred  by  the  Act.  It  would  obviously  have  been 
to  the  advantage  of  borrowers  during  the  greater 
part  of  that  period  whilst  the  current  rate  of  interest 
has  been  falling  to  invoke  the  exercise  of  it,  but  no 
attempt  has  been  made  to  do  so  until  the  obtaining 
of  the  order  of  the  21st  of  September,  1895,  which  is 
relied  upon  in  the  case.  It  appears  from  the  special 
case  that  this  order  was  only  inade  as  an  experiment 
and  to  allow  the  question  to  be  raised.  Bat  it  is  now 
for  the  first  time  claimed  on  behalf  of  the  borrowers 
that  the  section  entities  them,  whatever  be  the  terms 
of  the  contracts  they  have  made,  to  redeem  loans 
contracted  since  the  passing  of  the  Act  whenever 
they  can  borrow  on  easier  terms  as  to  interest  and 
get  the  consent  of  the  department. 

It  is,  of  course,  part  of  the  proposition  that  borrowers 
cannot  contract  themselves  out  of  the  benefit  of  the 
Act  of  1871,  or  in  other  words  that  it  is  s  hard  and 
fast  condition  of  all  borrowing  under  the  Act  that 
borrowers  may  redeem  under  me  Act  whenever  it  is 
advantageous  to  them  to  do  so.  If  this  were 
thoroughly  understood  by  lenders  it  would  be  taken 
into  account  by  them  and  would  certainly  embarrass 
borrowers  not  improbably  to  the  extent  of  making  all 
future  borrowing  for  long  terms  impossible  in  many 
conditions  of  the  money  market. 

If  the  Act  of  1871  has  by  plain  words  of  enactment 
or  by  necessary  implication  brought  about  such  an 
extensive  change  in  the  position  of  borrowers  under 
the  Acts  and  lenders  to  them  the  result  however 
unexpected  must  be  acquiesced  in,  and  if  lenders 
since  the  passing  of  the  Act  have  failed  to  resJiie 
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the  meaning  of  the  statute  they  have  no  legal  ground 
of  complaint ;  but  before  the  oonstruotion  suggested 
iiaocepted  it  must  be  shown  to  rest  upon  a  clear 
basis.  In  my  judgment  there  is  no  suoh  basis,  and  on 
the  ordinary    rules    of   construction  the    rights    of 
lenderB  under  the  Act  are  in  no  way  interfered  with. 
The  operati?e  words  in  section  2  of  the  Act  (indepen- 
dcDtlj  of  the  proviso)  seem  to  me    altogether  in- 
capable of  the  meaniog  sought  to  be  attributed.    In 
terms  they  give  only  the  capacity  to  borrow  with  a 
new  to  redemption  (a  most  valuable  extension  of 
powers  as  regards  the  ratepayers),  but  that  does  not 
profess  to  give  and  in  my  judgment  as  more  fully 
appears  below,  is  incapable  of  giving  anything  more. 
There  are  two,  and  only  two,  parts  of  the  section 
which  can  be  relied  upon  by  the  guardians  as  giving 
sew  rights,  the  rest  of  the  section  dealing  only  with 
the  conditions,  subject  to  which  the  rights  or  powers, 
whatever  they  may  be,  are  to    be    obtained    and 
eiercised.    These  are  as  follows:    First,  they  (the 
goardians  or  managers)  may  apply  to  the  Poor  Law 
^ond  for  an  order  to  enable  them  to  redeem  the 
balance  of  the  loan,  and  to  borrow  so  much  money 
H  may  be  neoessary  for  that  purpose ;    secondly,  and 
a  the  nid  board  shall  issue  their  order  in  that  behalf 
the  said  guardians  or  managers  may  borrow   the 
nqmiite  amount  to  redeem  such  balance. 

The  first  part  quoted  shows  the  object  of  the 
application,  and  the  second  the  result  of  an  order 
aade  npon  the  apnlication. 

Inthefirstpart  abovequoted,  therightgivenisa  right 
to  apply.  ^Aie  purposes  of  the  application  are,  how- 
ever, oare/uily  indicated ;  they  are  to  enable  them  to 
redeem  and  to  borrow.    The  one  word  "enable" 

Ceras  both  "  redeem  "  and  •*  borrow."    In  itself  it 
tie  primary  meaning  in  the  case  of  p  person 
nader  any  disability  as  to  dealing  with  another  of 
f^noving  that  disability,  not  of  conferring  compul- 
Hvy  power  as  against  that  other.    But  in  such  an  Act 
as  the  present,  one  of  a  series  which  has  never  dealt 
with  oompnlsory  powers,  but  has  been  exclusively 
coooemed  with  conferring  capacity,  the  presumption 
■heady  strong^  in  favour  of  the  primary  meaning 
beoomes  almost  irresistible.     When  we  add  to  this 
that  in  order  to  use  the  word  "  enable  "  for  the  pur- 
pose required   by  the  argument,  it  must  have  one 
Mning  in  connection  with  **  redeem,"  and  another 
iBoooDection  with  "  borrowers,"  it  may  be  said  to  be 
f^ly  demonstrated  that  the  word  cannot  bear  the 
meaning  sought  to  be  attributed  to  it.      But  the  case 
by 00  means  ends  there.  The  second  part,  above  quoted, 
k  inssrted  for  the  express  purpose  of  explaining  and 
Maing  the  effect  of  an  order  made  upon  an  applica- 
tioD  under  part  one,  and  it  is  confined  strictly  by 
\  waoving    disability    or    conferring    capacity — the 
paidiaas  and   managers  may  borrow  the  requisite 
iaoont  to  redeem  such  balance.    If  it  had   he/en 
Atoided  to  confer  a  right  of  compulsory  redemption 
5  neaos  almost  impossible  to  explain  why  such  an 
ttportsnt  rig^ht  should  not  have  been  even  glanced 
■t  wiicn  the  effect  of  the  order  is  being  stated. 

I  am  quite  unable  to  say  as  matter  of  construction 

ttai  a  oompnlsory  power    of   redemption  is    here 

,  y^Jed  with  a  mere  capacity  to  borrow,  compulsory 

Bouowing  is  of  course  out  of  the  question.    I  think 

Aat  capacity,  and  capacity  only,  is  being  dealt  with 

i  ^ete  as  throngrhout  the  rest  of  uie  Acts. 

Bat  then  comes  the  proviso  which  has  to  bear  the 
^Aole  weight  of  the  argument  of  the  guardians, 
^ow,  no  doubt  a  proviso  may  assist  in  determining 
*iicii  of  two  reasonable  constructions  of  the  clause 
^IpOBi  which  it  is  a  proviso  ought  to  be  adopted,  but 
wdly  to  g:iTe  to  that  clause  an  entirely  different 
^— TTng  from  that  which,  standing  alone,  it  would 
Wir.    At  any  rate  such  a  controlling  force  can  only 


be  attributed  to  a  proviso  when  it  can  be  demonstrated 
to  be  entirely  meaningless  on  any  other  supposition. 
Is  that  the  case  with  the  proviso  in  this  section  ?  1 
think  not.  It  provides  that  only  in  the  event  (mean- 
ing, I  suppose,  in  case)  of  loans  outstanding  at  the 
time  of  the  passing  of  the  Act,  no  suoh  redemption 
shall  take  place  without  the  consent  of  the  persons  to 
whom  the  loans  shall  be  owing.  I  think  that  the 
word  '*such"  is  emphatic  and  important.  It  means 
plainly  a  redemption  under  and  by  virtue  of  the  pre- 
ceding part  of  the  section — that  is  to  say,  by  money 
borrowed  for  the  purpose.  This  seems  to  me  to  be 
the  key  to  the  whole  proviso.  The  section  itself,  on 
any  construction  of  it,  introduces  an  important  power 
(the  power  of  borrowing  with  a  view  to  redeem) 
which  had  no  existence  before  the  passing  of  the  Act. 
No  real  consent  to  a  redemption  in  such  circumstances 
could  possibly  have  been  given  before  the  passing  of 
the  Act,  for  no  one  could  foresee  that  such  a  change 
would  arise.  I  read  the  proviso,  therefore,  as  neces- 
sarily referring  to  and  requiring  a  consent  after  the 
passing  of  the  Act.  But  although  no  real  consent  to 
such  a  redemption  could  have  been  made  before  the 
passing  of  the  Act  there  might  have  been,  and  pro- 
bably were  (as  hereinbefore  shown),  consents  to 
anticipatory  redemption  which,  though  made  with 
reference  to  totally  different  circumstances,  would  in 
terms  apply  to  the  new  state  of  things  introduced  by 
the  Act.  To  allow  them  to  have  such  an  operation 
would  be  manifestly  unfair.  The  avoidance  of  this 
unfairness  would  be  a  reasonable,  and  is,  I  think, 
the  true  explanation  of  the  introduction  of  the  pro- 
viso. Expanded  by  constt notion  it  means,  notwith- 
standing any  consent  to  redemption  siven  before  the 
Act  no  redemption  under  the  Act  shall  take  effect 
without  a  consent  given  with  reference  to  the  new 
conditions.  Of  course  this  explanation  would 
account  for  the  fact  that  no  reference  is  made  in  the 
proviso  to  loans  incurred  after  the  passing  of  the  Act. 
All  such  loans  would  be  contracted  with  the  know- 
ledge that  the  borrowers  had,  not  indeed,  a  com- 
pulsory but  a  facultative  power  to  redeem,  and  the 
parties  would  be  left  to  make  their  own  bargain  as 
to  redemption.  If,  as  in  the  present  case,  the  con- 
tracts and  charges  excluded  the  hypothesis  of  an 
anticipatory  redemption  by  compulsion  that  would 
be  enough.  If,  on  the  contrary,  there  was  an  agree- 
ment to  accept  redemption  by  anticipation  there 
would  be  no  reason  why  further  consent  should  be 
given  when  the  section  became  operative. 

The  result  is  that  in  my  iudgmcnt  the  proviso  is 
intended  to  place  lenders  oefore  the  Act  not  in  a 
better  but  only  in  the  same  position  as  lenders  after 
tilie  Act.     Section  3  of  the  Act,  which  plainly  applies 
to  all  loans,  whether  contracted  before  or  after  the 
passing  of  the  Act,  seems  to  me  strongly  to  confirm 
the  conclusion  to  which  I  have  arrived  as  to  section  2. 
It  indicates  a  continuing  appreciation  on  the  part  of 
the  Legislature  of  the  sbict  manner  in  which  the 
powers  of  redemption  of  borrowers  under  the  Acts 
are  limited,  and  the  same  abstinence  from  interfer- 
ence with  the  contractual  rights  of  lenders  which  is 
manifest  throughout  those  Acts,  and  so  far  as  I  know 
in  this  class  of  legislation  generally.    To  entitle  the 
borrowers  by  one  and  the  same  Act  to  pay  off  a  loan 
compulsorily,  it  may  be  twenty  or  twenty-five  years 
before  the  time  fixed  by  contract  for  payment  of  the 
last  instalment,  and  at  the  same  time  to  make  the 
right  of    paying  by  half-yearly  instead  of  annual 
instalments  dependent  upon  the  consent  of  the  lenders, 
would  be  suoh  an  insistsjice  of  straining  at  a  gnat  and 
swallowing  a  camel  as  could  hardly  be  attributed 
reasonably  to  the  Legislature.    I  haye  assumed  that 
the  Government  department  under  section  2  of  the 
Act  have  nothing  to  do  with  the  interests  of  lenders 
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as,  of  coarse,  is  the  case,  if  their  authority  only 
extends  to  increasing  the  capacity  of  borrowers.  On 
the  other  construction  the  want  of  notice  to  the 
lenders  would  increase  the  arbitrary  nature  of  the 
legidataon,  if,  indeed,  anything  could  be  more 
arbitrary  than  an  enactment  authorizing  borrowers 
who  have  stipulated  in  terms  for  a  loan  to  continue 
for  thirty  years,  to  pay  off  that  loan  whenever  it  is  to 
their  advantage,  without  even  the  usual  six  months' 
notice  to  wmch  an  ordinaiy  mortgagee  is  by  law 
entitled  when  the  day  for  redemption  had  passed,  or 
without  any  notice  whatsoever. 

Solicitors,  Travera,  Smith,  BraUhioaiUy  &  Bohinson  ; 
Sharpe,  Parker,  &  Co, 


''      1 
lith,  > 


Feb.  18. 


From  Chan.  Div. 

(Lindley,  A.  L.  Smith, 

and  Bigby,  L.J  J. ' 

Thb  Attokney-General  V,  Tod-Heatley.  (a.) 

Nuisance — Vacant  land — Deposit  of  filth — Removal — 
DiUy  of  landowner  —  Injunction  —  Public  Health 
(London)  Act,  1891  (64  &  55  Vict.  c.  76),  as.  13,  35, 
138. 

The  defendant  was  the  owner  of  a  piece  of  vacant  land 
in  the  metropolis,  Costermongers  and  others  used  the 
land  for  the  deposit  of  offal  and  other  hinds  of  filth,  so 
that  it  became  a  nuisance  to  the  neighbourhood.  The 
Attorney-General,  at  the  relation  of  the  vestry  of  the 
parish,  brought  an  action  to  restrain  the  nuisance. 

Held,  that  there  is  a  common  law  liability  on  the 
owner  or  occupier  of  land  to  abate  a  nuisance  upon  his 
land,  and  that  the  Attorney -General  was  entitled  to  an 
injunction  to  enforce  the  performance  of  such  duty  by 
the  owner  or  occupier. 

Appeal  by  the  Attorney-General  from  a  decision  of 
Kekewich,  J. 

The  action  was  brought  by  the  Attomey-Gtoeral 
at  the  relation  of  the  united  vestry  of  the  parishes  of 
Bt.  Margaret  and  St.  John  the  Evangelist,  West- 
minster, and  by  the  united  vestry  of  the  said  pari^es 
for  an  injunction  {inter  alia)  to  restrain  the  defen- 
dants from  allowing  or  permitting  a  piece  of  land 
belonging  to  them  to  be  in  such  a  state  as  to  be  a 
nuisance  or  injurious  to  health. 

Qlie  land  in  question  was  a  piece  of  waste  or  vacant 
land  situate  at  the  comer  of  St.  Ann's-lane  and 
Great  Pet«r-street,  Westminster,  and  was  vested  in 
Sir  Henry  Moore  Brownrigg,  one  of  the  defendants, 
prior  to  1894  as  trustee  for  the  defendant  Tod- 
Heatley,  but  since  that  date  as  absolute  owner.  It 
was  alleged  that  the  owner  had  allowed  the  hoarding 
enclosing  the  land  to  become  very  dilapidated,  and 
that  the  public  in  the  neighbourhood  were  in  the 
habit  of  throwing  or  depositing  upon  the  land  all 
sorts  of  filth,  refuse,  and  organic  matter  to  such  an 
extent  as  to  create  a  nuisance  and  to  be  injurious  to 
health  within  the  meaning  of  section  2  (a)  and  (d)  of 
the  Public  Health  (London)  Act,  1891. 

The  question  at  issue  was  whether  the  duty  of 
cleansing  the  vacant  land  periodically  and  keeping 
it  clean  devolved  upon  the  owner  Sir  Henry  Brown- 
rigg or  upon  the  vestry  under  the  provisions  of  the 
Public  Health  (London)  Act,  1891. 

Kekewich,  J.,  held  that  the  action  was  properly 
brought  under  section  13  of  the  Act,  that  there  was 
a  nuisance  resulting  from  the  deposit  by  the  public  of 
filth  and  refuse  on  the  land,  and  that  it  was  the  duty 

(a.)  Beported  by  W.  Shalloross  Goddaud,  Esq., 
Barns  ter-at-Law. 


of  the  owner  to  see  that  his  land  was  not  a  nuisanoe 
to  his  neighbours.  His  lordship,  however,  having 
regard  to  the  character  of  the  neighbourhood,  refused 
to  grant  an  injunction  to  restrain  the  nuisanoe  on  the 
groimd  of  the  difficulty  the  defendant  would  have  in 
obeying  such  an  order,  and  therefore  left  the  vestry, 
who  had  the  means  to  remove  the  refuse,  to  their 
powers  and  remedies  under  section  35  of  the  Act. 
The  Attomey-Gemeral  appealed. 

Warrington,  Q.G.,  and  Morton  Smith,  for  the  appel- 
lant.— ^Under  the  Act  the  sanitary  authority  is  not 
bound  to  remove  anything  but  house  refuse,  and 
section  35,  on  which  Kekewich,  J.,  relied,  contem- 
plates something  very  different  from  summary  pro- 
ceedings in  a  case  such  as  this,  where  the  nuisanoe  is 
continuing.  We  come  both  under  our  common  law 
rights  and  under  the  Act.  The  injunction  ought  to 
have  been  granted. 

They  referred  to  Margate  Pier  and  Harbour  Co,  v. 
Town  Council  of  Margate,  20  L.  T.  N.  S.  564. 

Benshaw,  Q.C.,  and  Ingpen,  for  the  respondent.— 
We  do  not  admit  that  if  a  stranger  comes  on  the  land 
and  commits  a  nuisance  the  owner  is  liable.  [Bioby, 
L.J. — A  man  has  power  to  interfere  with  a  nuisanoe 
committed  by  his  tenant :  White  v.  Jameson,  22  W.  B. 
761,  L.  B.  18  Eq.  303.]  A  distinction  is  drawn 
between  a  thing  done  by  a  man  or  his  servants  and  a 
thing  done  by  strangers  over  whom  there  is  no  con- 
trol :  see  Gandy  v.  Jubber,  12  W.  B.  526, 13  ib.  1,022, 
5  B.  &  S.  78,  485.  [Lindley,  L.  J.— I  do  not  think  it 
would  be  any  defence  to  an  indictment  to  say,  '*  I  am 
doing  all  I  can  to  prevent  a  nuisance."]  On  the  con- 
struction of  the  Act  the  vestry  is  bound  to  remove  the 
refuse. 

They  referred  to  Saxhy  v.  MancJ^ester,  SheffUld,  ana 
Lincolnshire  Railwwy  Co,,  17  W.  B.  293.  L.  B.  4  0.  P. 
198 ;  Beg.  v.  Bradford  Navigation,  13  W.  B.  892,  6 
B.  &  S.  631 ;  Conservators  of  the  Biver  Thames  v.  Pari 
Sanitary  Authority  of  the  Port  of  London,  [1894]  1 
Q.  B.  647,  42  W.  B.  Dig.  45. 

No  reply  was  called  for. 

Lindley,  L.J. — ^Looking  at  the  matter  from  the 
point  of  view  of  the  public— that  is  to  say,  with 
reference  to  the  duty  of  the  defendant,  and  the  right 
of  the  Attorney-General  as  representing  the  pnblio— 
the  case  appears  to  me  to  be  one  of  the  simplest 
possible  description.  The  defendant  is  the  owner  and 
occupier,  or  possessor,  of  a  piece  of  vacant  land.  It 
appears  to  me  that  it  is  a  common  law  duty  of  the 
owner  of  a  vacant  piece  of  land  to  prevent  that  land 
being  a  public  nuisance.  If  I  turn  to  the  books  to 
which  we  are  accustomed  to  go  for  information  about 
such  matters  as  this,  the  Criminal  Law  books,  and  I 
will  take  Hawkins'  Pleas  of  the  Grown,  which  is  one 
of  the  best,  he  says,  in  his  chapter  on  Naisances : 
'*  It  seems  tibat  a  common  nuisance  may  be  defined  to 
be  an  offence  against  the  public,  either  by  domg  a 
thing  which  tends  to  the  annoyance  of  the  king's 
subjects,  or  by  neglecting  to  do  a  thing  which  the 
common  good  requires."  If  the  owner  of  a  piece  d 
land  does  permit  it  to  be  in  such  a  state,  so  smothered 
or  covered  with  filth,  that  it  is  a  public  nuisanoe,  he 
commits  an  indictable  offence.  He  has  no  def^OB 
whatever  to  an  indictment  for  such  a  public 
nuisance.  It  is  no  defence  to  say,  '*  I  did  not  put 
the  filth  on,  but  somebody  else  did."  He  must 
provide  against  this  if  he  can.  His  business  is  to 
prevent  his  land  from  being  a  public  nuisance.  ^  One 
very  early  authority  or  illustration  of  that  doctrine  is 
to  be  found  in  the  case  of  Beg,  v.  WaUs,  1  Salk.  357. 
It  was  an  '*  Indictment  for  not  repairing  a  house 
standing  upon  a  highway,  ruinous  and  likelv  to  fall 
down  "—I  do  not  mean  across  the  highway,  bat  near 
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it— "whioh  the  defendant  occupied  and   ouffht  to 
repair  ratione  tenurce  sua.    The  defendant  pleaded 
not  g^\.y,  and  the  jury  found  a  special  verdict — 
▼ix.,  thftt  the  defendant  occupied,  bat  was  only  tenant 
I       at  wiU,  and  whether  he  was  liable  was  the  question." 
'       Tbeo  the  court  said :  *'  The  ratione  tenurce  is  only  an 
idle  allegation ;  for  it  is  not  only  charged,  but  found 
I       that  the  defendant  was  occupier,  and  in  that  respect 
h»  18  answerable  to  the  pubuc ;  for  the  house  was  a 
noiaance  as  it  stood,  and  the  continuing  the  house  in 
that  condition  is  continuing  the  nuisance."      That 
principle  has  been  always  followed,  so  far  as  I  know, 
in  cnminal  hiw,   and  also  on  information  by  the 
Attoisey-Qeneral  representin|r  the  public.    I  cannot 
for  a  moment  entertain  the  slightest  doubt  that  it  is 
the  common  law  duty  of  the  defendant  to  prevent 
that  piece    of   land    from    continuing  as  a  public 
ninaance.    That  it  is  a  public  nuisance  is  beyond  all 
controTeray.     Under  the  circumstances,  why  is  not  the 
Attoraey- General  entitled  to  an  injunction  to  restrain 
the  defendant  from  committing  a  breach  of  that  duty 
to  the  public  ?    It  appears  to  me  it  is  idmost  a  matter 
of  ooorse,  unless  there  are  instances  to  the  contrary, 
which  I  will  consideT  presently,  that  the  Attorney- 
General  should,   on  behalf  of  the  public,  have  an 
mjnnotion.    The  mere  fact  that  it  puts  the  wrong- 
doBT  to  expense,  or  that  it  is  difficult  for  him  to  get 
nd  of  it,  is  no  defence  in  point  of  law,  or  any  reason 
at  all  why  the  rights  of  the  public  should  not  be 
enforoed. 

So   much   for   the    common  law   aspect  of   the 

CMe.    But  the  common  law  aspect  of  the  case  is 

that  which  we  are  to  regard  by  reason  of  the  138  th 

lection  of  the  Public  Health  (London)  Act,    1891, 

vhich  has  been  so  much  referred  to.  That  Act,  which 

I  wfU  refer  to  presently  at  a  little  more  length,  gives 

the  sanitary   authority,   who  are  here  the  vestries, 

power  to  remove  nuisances  and  to  clean  streets,  and 

do  all  sorta  of  things  for  the  benefit  of  the  public, 

and  amongst  other  thinffs,  I  have  no  doubt  under 

the  circumstances  which  have  been  referred  to,  they 

coold    proceed    against    the    defendant   criminally. 

Bat  that   ia    an  extremely   inconvenient   mode  of 

proceeding.     They  have  found  that  so  in  practice. 

What  does  section  138  say?    ''All  powers,  rights, 

iod  remedies  given  by  this  Act  shall  be  in  addition  to 

Aod  not  in  derogation  of  any  other  powers,  rights, 

and  remedies  conferred  by  any  Act  of  Parliament, 

kw,  or  custom,  and  all  such  other  powers,  rights, 

and  remedies  may  be  exercised  and  put  in  force  in 

the  aame  manner  and  by  the  same  autnority  as  if  this 

^  had  not  passed  "  ;  that  is  to  say,  attending  only 

to  the  rights  of  the  public,  and  the  Attorney-General 

aa  leprcaenting  the  public,  saving  all  his  rights  and 

aS  ins  remedies.     With  that  section  in  the  Act  no 

faction  in  the  Act  can  oust  the  jurisdiction  of  the 

cent  to  grant  an  injunction  if  it  be  a  proper  case  in 

<<her  respects. 

Now,  as  to  the  alleged  reasons  for  not  interf eritig. 
Ihcy  sre  that  the  vestry  is  empowered  by  this  Act  of 
Fmsment  to  dean  such  places  as  this  at  the  expense 
^  the  ratepayers,  and  even  under  section  35  at 
tt9  cspense  of  the  defendant  himself.  I  think 
4st  IS  so.  Now  let  us  consider  upon  what 
iwnciple  of  justice  can  the  expense  of  keeping 
Us  puoe  dean  be  thrown  upon  the  ratepayers.  It  is 
fteeommon  law  dutv  of  the  owner  to  prevent  it 
king  a  noiaance.  Why  should  the  ratepayers  pay 
fe  it  ?  There  is  a  dause  in  section  35  under  which, 
iB  iu'  as  I  can  follow  it,  I  think  the  vestry  might 
live  taken  proceedings.  That  is  itself  an  awkward 
'^^OQ.  It  la  inconvenient  in  practice.  I  do  not  say 
it  cannot  l>e  made  use  of,  but  the  machinery  of  its 
DS  would  have  to  be  put  in  force  constantly,  and 
of  hawiiig  one  declaration  or  one  injunction  | 


there  would  have  to  be  a  heap  of  difPerent  orders — 
assuming  of  course,  the  defendant  did  not  obey  and 
perform  the  duty  which  lies  upon  him.  It  would  be 
an  extremely  inconvenient  procedure  to  have  re- 
course to.  Under  these  circumstances  I  think  the 
existence  of  that  power  ought  not  to  influence  us  in 
considering  whether  we  should  grant  an  injunction. 

Now,  look  at  the  matter  from  a  practical  point  of 
view.  The  defendant  takes  this  position,  which  one 
would  expect  from  any  gentleman.  He  has  fought 
for  his  rights.  He  finds  the  law  is  against  him.  He 
says,  **  Do  not  grant  an  injunction  against  me,  I  will 
make  some  arrangement  with  the  vestry  by  which 
they  shall  keep  this  place  dean  at  my  expense." 
That  was  perfectly  right  and  proper.  Nobody  wants 
to  put  him  to  greater  inconvenience  than  necessary ; 
therefore,  I  do  not  think  it  is  necessary  now,  for  the 
sake  of  the  public  or  anybody  dse,  to  grant  any 
injunction,  but  he  must  accept  the  consequences  of 
being  in  the  wrong,  and  that  which  we  propose  to  do 
is  to  discharge  the  order,  make  the  decliuration  (as 
stated  below),  and  the  defendant  must  pay  the  costs 
which  have  been  incurred — not  the  whole  costs,  but 
the  costs  of  the  action  so  far  as  it  was  dismissed 
against  him,  and  the  costs  of  this  appeal. 

A.  L.  Smith,  L.J. — It  is  proved  undoubtedly  that  a 
public  continuing  nuisance  to   the  danger    of  the 
inhabitants  of  the  district  exists  upon  the  land  of  Sir 
Henry  Brownrigg.    The  point  is  teiken  that  Sir  Henry 
Brownrigg  is  under  no  duty  to  abate  that  nuisance. 
It  seems  to  me  it  is  perfectly  dear,  in  addition  to 
what  my  learned  brother  lindley  said  in  one  or  two 
cases  on  this  point,  that  where  ^m  owner  and  occupier, 
which  Sir  Henry  Brownrigg  is,  is  possessed  of  hmd, 
and  upon  it  there  is  a  continuing  public  nuisance 
which  is  dangerous  to  the  health  of  the  inhabitants, 
there  is  a  duty  cast  upon  the  owner  of  that  land  to 
abate  that  nuisance ;  and    the  judgment    of  Lord 
Blackburn,   in  Beg,  v.    The  Bradford  Navigation,  is 
very  apposite  to  the  point  I  am  now  upon.    If  that 
case  is  looked  at  carefully  it  is  an  indictment  against 
the  Bradford  Canal  for  a  public  nuisance.    I  find  it  is 
'*  an  indictment  for  a  public  nuisance  by  collecting, 
impounding,  and  keeping  exposed  on  the  1st  of  July, 
1864,  and  thence  continually  until  the  10th  of  August, 
1864,  in  the  Bradford  Canal  at  Bradford,  in  the  West 
Biding  of  Yorkshire,  large  quantities  of  foul  liquid, 
filth,  Bewaj|;e,  and  polluted  water."    It  went  down  for 
trial,  and  judgment  was  given  for  the  Crown,  subject 
to  a  special  case.    The  defence  set  up  to  this  indict- 
ment was  that  when  the  canal  was  first  supplied  with 
water  from  the  Bradford  beck,  the  water  of  the  canal 
was  pure  ;  and  that  the  beck  had  been  polluted  by 
somebody  dse,  and  so  it  was  that  the  defendants 
got  their  canal  into  such  a  state  of  public  nuisance 
for  which  the  indictment  was  brought.     That  is  the 
history  of  the  case  shortly.    In  this  state  of  things 
what  does  Lord  Blackburn  hold  ?  He  says :  **  There  is 
no  precise  authority  in  point,  and  we  must  have 
recourse  to  the  general  prindple  of  law.    Persons 
who  maintain  their  property  so  as  to  be  a  public 
nuisance  are  indicteble."    I  will  pause  there.     What 
did   Sir  Henry  Brownrigg  do  P    Is  he  maintaining 
this  property  so  as  to  be  a  public  nuisance?    Of 
course  he  is.    I  have  no  doubt  this  part  of  the  case  is 
perfectly  true;   that  he  is    indictable.     "And    the 
question  in  the   present  case    which    concerns  the 
occupiers,  the  lessees  of  the  canal*' — ^they  were  the 
persons  indicted — "is  whether  they,  having  main- 
tained and  kept  part  of  it  in  sudi  a  state  as  to  be  a 
public  nuisance,  there  is   anything  which  prevents 
them  from  bein^  indictable.'*    He  said :  "  You  are 
indictable,  there  is  a  case  against  you,  how  do  you 
get  out  of  it  P  "    I  am  paraphrasing  this  part  of  the 
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judfipaieiit.    Then  they  said  :    '^  The  statate  allowed 
as  to  bring  the  beck  iuto  our  oanal.    Some  people 
upon  that  beck  have  been  polluting  it,  and  hence  it  is 
that  our  oanal  is  in  the  state  you  complain  of."    The 
learned  ludge  points  out  that  if  the  statute  has  com- 
pelled the  company  to  take  that  beck,  and  put  the 
obligation  upon  them,  that  might  be  an  answer  to 
the  indictment,   because  they  are  doing    what  the 
statute  compels  them  to  do,  but  he  points  out  that  in- 
asmuch as  the  statute  only  authorized  them  to  take 
that  beck  into  their  canal,  that  is  no  answer  to  the 
position  they  are  in.     They  had  a  public  indictable 
nuisance  upon  their  premises,  and  he  held,  like  the 
rest  of  the  court,  that  the  indictment  was  good,  and 
he  held  they  must  be  convicted,  and  they  were  con- 
victed.   That  is  very  apposite  to  the  point  we  have  to 
decide  here.    Then  I  come  to  read  the  other  case  to 
which  I  have  been  referred  :    the  Margate  case,  before 
Lush  and  Hayes,  JJ.    There  there  was  an  indictment 
against  the  authority  for  having  a  nuisance  of  sea- 
weed upon  their  foreshore.      It  was  a  continuing 
public  nuisance.    Lush,  J.,  said :  *'  I  have  no  doubt 
whatever  that  it  is  the  duty  of  the  appellants  to  pre- 
vent the  accumulation  of  seaweed  so  that  it  shall  not 
become  a  nuisance,  and  that,  whether  produced  by 
natural  or  artificial  causes  ** — that  would  be  if  throw- 
ing the  rubbish  over  the  paling — **they  are  bound  to 
remove  all  matter  in  the  harbour  which  is  a  nuisance 
or  injurious  to  health.*'      These  authorities,  and  the 
authority  to  which  Lindley,  L.  J.,  has  referred,  appear 
to  me  to  dispose  of  the  first  point  taken — ^namely, 
that  there  is  no  duty  upon  Sir  Henry  Brownrigg  to 
prevent  this  piece  of  land  from  continuing  to  be  a 
public  nuisance,  dangerous  to  health. 

Now,  what  is  the  next  point  that  is  taken  P    It  is 
said,  as  I  understand :  '*  But  you,  the  vestry,  ought  to 
have  done  this  under  the  Public  Health  (London)  Act, 
1891."      I  will  deal  with  the  section  in  a  moment ; 
but  if  that  had  been  the  defence,  is  not  that  exactly 
the  defence  raised  in  Beg,  v.   The  Bradford  Naviga- 
tion ?    It  was  raised,  and  this  is  how  Lord  Blackburn 
dealt  with  it.    He  said :  **  Inconvenience  to  the  public 
and  to  the  company  may  be  occasioned  if,  from  the 
want  of  pure  water,  the  supply  of  water  in  the  canal 
runs  short ;  but  that  can  f^om  no  justification  for  the 
defendants  creating  a  nuisance.      It  throws  on  them 
the  necessity  of  taking  legal  steps  to  compel  the  Local 
Board  of  Health  to  do  their  duty  in  cleansmg  the  beck, 
or,  if  that  be  found  an  inefficient  remedy,  to  obtain  a 
private  Act  of  Parliament  for  the  purpose."     Sup- 
posing the  argument  on  behalf  of  Sir  Henry  Brown- 
rigg was  right,  namely,  that  it  was  the  duty  of  the 
vestries  to  clear  this  piece  of  land,  what  answer  is 
that  to  the  information  of  the  Attorney-General,  who 
says  there  is  a  public  nuisance  which  exists  on  the 
defendant's  land  which  he  is  bound  to  abate  P    None 
at  all ;  for,  as  Lord  Blackburn  points  out,  if  it  be  the 
duty  of  somebody  else,  it  is  the  defendants'  duty  to 
mi^e  them  perform  their  duty.      I  doubt  very  much 
myself  whether  or  not  Mr.  Benshaw  with  all  his 
ingenuity  is  able  to  make  out  that  it  is  the  duty  of 
the  vestiy  to  do  this  cleansing  imder  either  section  30  or 
35.    He  only  gets  the  cleansing  by  reason  of  reading 
in,  the  interpretation  clause,  and  by  reading  in  the 
interpretation  clause  I  admit  he  does  bring  this  case 
within  the  sections  I  have  mentioned ;  but  we  ought 
not  to  overlook  this  fact,  that  in  the  interpretation 
clause,  section  141,  it  says  "  In  this  Act  imless  the 
context  otiierwise  requires."     I  think  the  context  in 
section  30  or  section  3d  is  repugnant  to  the  intro- 
duction of  the  words  contended  for.    Although  I  am 
not  necessarily  deciding  it  absolutely,  I  doubt  very 
much  whether  these  authorities — tiiat  is,  the  vestries 
— can  be  forced  to  do  what  it  is  contended  they  could 
be  forced  to  do. 


But  be  that  as  it  may,  that  is  no  answer  to  the  in- 
formation of  the  Attomey-Gbneral,  because  if  you  read 
section  13  and  section  138,  one  or  the  other,  or  both,  it 
seems  to  me  the  jurisdiction  of  this  court  on  information 
by  the  Attorney-General  is  left  absolutely  untouched. 
Section  13  says  :  '*  The  sanitary  authority  may,  if  in 
their  opinion  summary  proceedings  would  afford  an 
inadequate  remedy,  cause  any  proceedings  to  be  taken 
gainst  any  person  in  the  High  Court  to  enforce  the 
abatement  or  prohibition  of  any  nuisance  liable  to  be 
dealt  with  summarily  under  this  AcC."  That  would 
seem  to  show  their  position  if  they  go  to  the  Attorney- 
General  and  get  him  to  take  proceedings  as  he  has 
done  in  the  present  case.  If  not,  section  138,  which 
I  am  told  was  not  called  to  Kekewich,  J.'s,  attention, 
seems  to  me  to  be  conclusive  of  the  subject.  That 
section  says  :  [His  lordship  read  the  section,  and  con- 
tinued:] Therefore,  as  far  as  this  relation  by  the 
Attorney-General  is  concerned,  the  case  may  be  dealt 
with  as  if  this  Act  had  not  been  passed,  as  the  Legis- 
lature says,  and  therefore,  there  being  this  continuing 
public  nuisance  upon  the  land  of  Sir  Henry  Brown- 
rigg, on  the  information  of  the  Attorney-General,  he  is 
bound  to  abate  it,  and  an  injunction  ought  to  go. 

I  wish  to  add  one  thing.  A  good  deal  has  been  said 
about  the  impossibility  of  Sir  Henry  Brownrigg  being 
able  to  obey  the  injunction.    The  injunction  is  not 

ring  at  present,  as  Lindley,  L.J.,  has  said,  and 
quite  agree.  But  if  this  had  been  nsed  as  a 
market  gi^en  and  occupied  as  a  market  garden  by 
Sir  Henry  Brownrigg  I  think  he  would  have  found 
means  to  prevent  the  nuisance  without  any  difficulty 
at  all.    I  am  of  opinion  the  appeal  should  be  allowed. 

BiOBY,  L.J. — In  this  case,  down  to  the  present 
time,  Sir  Henry  Brownrigg  had  denied  his  liability  to 
abate  the  nuisance  occurring  on  his  property.     It  is 
argued,  in  addition  to  that  denial  of  liability,  that 
because  the  vestry  deny  their  liability,  he  ia  entitled 
in    some  way  or  other   to    leave  the  noisanoe   to 
continue,    or   at    any    rate    an    injunctioii    should 
not  be  granted  against  him.      Upon  those  points 
I  think  he  is  entirely  in  the  wrong.    There  is  a 
common  law  liability  in  the  owner  or  occupier  of  land 
to  abate  a  nuisance  arising  upon  his  land,  and  when- 
ever he  becomes  aware  that  there  is  a  nuisance  at 
once  the  duty  arises.     In  some  cases  a  man  subjects 
himself  to  indictment — as  for  instance,  being  not  the 
owner  but  a  tenant  at  will  only,  as  in  Beg.  v.  Watta— 
if  he  allows  a  nuisance  to  remain  upon  the  land  of 
which  he  is  occupier,  in  the  shape  of  a  dangerous 
thing.    What  is  there  peculiar  in  thatP     Mr.  Ben- 
shaw  tried  to  distinguish  that  case  because  of  the 
ownership.      I  do  not  think  the  tenant  at  will  is 
owner   in    any  sense,   or    that  that  makes  a  sub- 
stantial   difference.      The    defendant   in    that    case 
was   there    as    tenant  at  will,  and  there   was  the 
dangerous   structure.      If   it   fell    down    it    might 
injure  someone  passing  by.      I  cannot,  in  point  of 
principle,  distinguish  a  case  of  dangerouB  structure 
and  a  nuisance  in  the  nature  of  injurious  effluvia  that 
come  from  the  land.    It  seems  to  me  when  you  take 
the  common  law  point  of  view  there  is  only  the  alter- 
native of  allowing  the  nuisance  to  go  on  mdefinitelyt 
or  making  liable  the  only  person  who  can  abate  the 
nuisance,  whether  the  owner  or  ocoupier ;  so  I  have 
no  doubt  about  the  existence  of  that  oommon  law 
liability. 

In  reference  to  the  next  point,  that  the  position 
is  altered  by  the  statute,  reading  section  138— 
which,  by  the  way,  does  not  appear  to  have  been 
called  to  Kekewich,  J.'s,  attention — it  apx>6ar8  to  me 
that  that  argument,  without  further  enquiry,  must  fail 
The  statute  says  that  you  are  to  have  the  same 
^  remedies  as  though  the  Act  had  never  been  pasted; 
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that  ifl  to  say,  yon  are  to  have  all  your  ooDimon  law 

remedies  as  thooRh  this  statute,  at  any  rate,  was  not 

in  exiflteaoe.    That  means  that  you  are  to   disregard 

for  the  purpose  of  remedy  everything  that  there  is  in 

this  statute.    Now  I  do  not  mean  to  say  that  if  it 

were  clearly  shown  that  the  vestry  had  been  acting  in 

a  really  vexatious  manner,  that  that  might  not  be 

taken  into  consideration.    I  do  not  find  that  at  all. 

I  asked  for  any  dear  admission  that  had  ever  been 

made  by  Sir  H.  Brownrigg  that  he  was  liable,  and 

there  is  none  to  be  found.    Under  these  circumstances 

we  do  not  really  need  to  consider  the  difficulty  in 

which  he  may  be  placed  if  an  injunction  is  granted. 

He  has  not  tried  to  do  anything  really  practicable  to 

fset  rid  of  this  nuisance.     I  cannot  imagine  that  that 

flimsy  sort  of  hoarding  that  he  has   put  up   and 

allowed  to  be  pulled  down,  is  to  any  extent,  what  you 

might  caU  a  serious  attempt  to  prevent  the  nuisance. 

He  has  gone  upon  the  ground  he  is  not  liable  and  the 

▼estry  is,  and  tnat  has  been  the  case  really  down  to 

the  present  time.     I  think  a   declaration  that  the 

Attorney-General  i9  entitled  to  an  injunction,  and 

giTing  tiberty  to  apply  is  the  best  way  of  settling  the 

contention.     No  doubt  it  will  lead  to  something  which 

win  render  an  injunction  unnecessary. 

Appeal  allowed. 

The  order  was  as  follows:  Discharge  the  order 
appealed  from  and  allow  the  appeal.  Declare  that 
the  defendant.  Sir  H.  M.  Brownrigg,  was  legally 
bound  to  prevent  the  piece  of  land  in  question  from 
cootiooing  to  be  a  public  nuisance,  and  that  the 
Attoniey- (General  was  entitled  to  an  injunction  to 
enforce  the  performance  by  him  of  such  duty, 
liberty  for  the  Attorne^-Greneral  to  apply  to  the 
judge  for  such  an  injunction  if  necessary.  The  defen- 
dant to  pay  the  costs  of  the  action  so  far  as  it  was 
dilmissed  against  the  defendant  without  costs,  and 
also  to  pay  the  costs  of  the  appeaL 

Solicitor  for  the  appellant,  J,  C,  F,  Warrington 
Rogers, 

SalicitorB  for  the  respondent,  Last  &  Sons, 


Wsb  ^onxt  of  g|u0tice. 


Chan.  DiT. 
Stirling, 


[Ht.  } 


In  re  Bentikcie. 

BSNTINOK  V.    BENTINOK. 


March  13,  17. 

(a.) 

Adminuiraticn  of  aeeeta — Crown  debt — Specialty  and 

stmpie  contract  creditors — Hinde  Palmer's  Act,  1869 

(32  <»  33  Vict.  c.  46). 

The  obfeet  of  Hinde  Palmer's  Act,  1869,  is  only  to  put 
ipenalty  and  simple  contract  creditors  on  an  equal  foot^ 
i^  inter  we /or  purposes  of  distribution,  but  it  does  not 
^ftd  any  other  rights  and  priorities  that  may  exist,  nor 
i»es  it  bind  the  Crown  in  any  way.  Where,  therefore,  a 
t^sUdcT  died  leaving  assets  sufficient,  after  the  payment 
^f  his  specialty  debts  in  full,  to  pay  a  simple  contract 
^  due  to  the  Croum  which  before  the  statute  would 
i^9€  had  priority  over  other  simple  contract  debts,  but 
Aen  poetponed  to  the  specialty  debts, 

Held,  that  the  assets  ought,  in  the  first  place,  to  be 
divided  raieably  beiween  the  specialty  and  simple  contract 
erviitortt  c**^  ^^^  ^^^  payment  of  the  Crown  debt  ought 
t  *  be  borne  by  the  fund  for  the  payment  of  the  simple 
omtract  creditors, 

(a.)  Bpported  by  J.  I.  Stirling.  E^^q.,  Barri^ter- 
at-Law 


In  re  Jones,  Oalver  v,  Laxton,  34  W.  R,  249,  31 
Ch,  Z>.  440,  followed. 

In  re  Williams,  Williams  v,  Williams,  21  W.  R,  160, 
15  Eg,  270,  distinguished. 

This  was  a  summons  taken  out  by  certain  specialty 
creditors  of  the  testator  in  an  action  for  the  adminis- 
tration of  the  testator's  estate  to  have  it  declared 
how,  as  between  the  specialty  and  simple  contract 
creditors,  the  payment  of  the  sum  of  £3,733,  being 
a  Crown  debt  due  from  the  testator  as  legal  personal 
representative  and  residuary  legatee  of  a  deceased 
relative,  ought  to  be  bome«  regard  being  had  to  the 
provisions  of  the  statute  of  1869. 

The  Crown  debt  in  question  consisted  of  unpaid 

Erobate  duty  and  unpaid  leg^y  duty  which  ought  to 
ave  been  paid  in  or  about  the  year  1874.  Doubts 
having  arisen  as  to  whether  the  Crown  had  not  lost 
their  right  to  recover  the  same,  the  court  had  sanc- 
tioned an  arrangement  which  in  effect  was  a  compro- 
mise of  the  claim  of  the  Crown,  and  an  order  was 
made  for  payment  to  the  Crown  O'lt  of  moneys  in 
court  of  the  sum  above  mentioned,  without  prejudice 
to  the  question  how  the  debt  should  ultimately  be 
borne. 

The  testator  died  in  the  year  1891,  leaving  assets 
amounting  to  about  £114,000. 

His  gross  liabilities  exceeded  the  sum  of  £274,000, 
indudinff  specialtv  debts  amounting  to  £17,980,  the 
Crown  debt  of  £3,733,  and  other  simple  contract 
debts  amounting  to  £253,000.  A  dividend  of  7s.  6d. 
in  the  pound  hi^  already  been  declared,  and  it  was 
anticipated  that  a  further  dividend  would  shortly  be 
declared.  Before  the  Act  of  1869  the  Crown  was 
entitled  to  be  paid  the  debt  of  £3,733  after  iJl  specialty 
debts,  but  before  any  simple  contract  debts. 

It  was  admitted  that  this  right  had  not  been 
affected  by  the  statute,  and  the  assets  being  sufficient 
for  payment  of  the  Crown  debt  in  full  after  satisfying 
all  specialty  debts,  the  Crown  debt  was  paid  in  fuU 
accordingly. 

O,  Hastings,  Q,C,,  and  Cunliffe,  for  the  specialty 
creditors.— The  stotute  of  1869  put  specialty  and 
simple  contract  creditors  on  equality,  but  does  not 
affect  the  Crown.  Here  the  Crown  is  a  simple 
contract  creditor  in  respect  of  this  debt  {In  re  Henley, 
26  W.  B.  885, 9  Ch.  D.  469)  and  is  entitled  to  priority 
over  the  other  simple  contract  creditors,  but  has  no 
priority  over  specialty  creditors.  The  cases  of  In  re 
Jones,  Calver  v.  Laxton,  34  W.  E.  249,  31  Ch.  D.  440 ; 
and  WiUon  v.  Goxwell,  23  Ch.  D.  764.  32  W.  E.  Dig. 
82,  were  cases  of  retainer  by  an  executor,  and  we 
submit  that  these  cases  are  analogous  to  the  present, 
and  theprinciple  there  laid  down  ought  to  be  followed 
here.  The  application  of  the  principle  here  gives  the 
specialty  creditors  some  advantage,  and  it  is  said  that 
this  is  contrary  to  the  statute,  but  that  difficulty  was 
also  raised  in  these  cases.  The  statute  only  says  there 
shidl  be  no  priority  in  respect  of  a  specialty  debt. 
Eetainer  is  merely  a  matter  of  preferential  payment. 
In  the  same  way  the  Crown  here  has  a  preferential 
payment  {In  re  Henley),  The  statute  does  not 
abolish  the  distinction  between  specialty  and  simple 
contract  debts,  but  only  the  priority  of  payment  by 
reason  of  one  debt  being  specialty  and  the  other  simplu 
contract.  In  re  Briggs,  38  SOLICITOBS'  Joubital 
662,  W.  N.  1894,  p.  162. 

Buckley,  Q,C,,  and  T.  T.  Methold,  for  the  simple 
contract  creditors. — As  regards  the  point  that  the 
Crown  is  not  bound  by  the  statute  we  submit  that 
the  Crown  gets  the  benefit  of  the  statute,  and  there- 
fore obtains  priority  over  both  specialty  and  simple 
contract  creditors:  In  re  Williams,  Williams  v. 
Williams,  21  W.  E.  160,  L.  E.  15  Eq.  270.    The  right 
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of  retainer  by  an  exeoator  really  stands  on  a  difPerent 
footing.  Betainer  is  not  payment,  and  that  is  the 
reason  of  the  deoisions  in  In  re  Jones,  where  In  re 
Williama  was  distinguished,  and  Wilson  ▼.  Ooxwell, 
The  Grown  having  been  paid,  there  are  only  two 
classes  of  creditors  before  the  court,  the  specialty  and 
simple  contract  creditors;  of  these  the  specialty 
creditors  are  setting  up  a  claim  to  be  paid  more  than 
the  other  creditors  by  reason  of  their  being  specialty 
creditors,  bat  their  priority  has  been  expressly  taken 
away  by  the  statute.  Section  3  of  the  Intestate 
Estates  Act,  1884,  would  seem  to  imply  that  the 
Grown  has  no  priority  at  all.  [Stirling,  J. — I  do 
not  think  that  section  applies.] 

Davenport,  for  the  executors. 

0,  Hastings,  Q.C,  in  reply. — In  re  Williams  does 
not  govern  this  case  for  the  reasons  given  by  Kay, 
J.,  in  In  re  Jones,  [Stirling,  J. — I  have  some 
difficul  ty  in  grasping  liie  distinction.] 

Our,  adv.  vutt, 

March  17. — Stirling,  J.,  stated  the  facts,  and 
continued : — ^The  precise  point  has  not  as  yet  arisen 
for  determination,  but  decisions  have  been  given  in 
two  classes  of  cases,  each  of  which  bears  a  resemblance 
to  the  present.  The  first  was  that  of  a  simple  con- 
tract creditor  who,  after  the  death  of  the  debtor, 
recovered  judgment  against  his  legal  personal  repre- 
sentative. By  so  doing  the  creditor  did  not,  before 
the  Act  place  himself  in  the  position  of  a  judgment 
creditor  of  the  testator,  and  he  gained  no  priority  as 
against  specialty  creditors,  but  it  was  held  that  he 
was  entitled  as  a  reward  of  his  diligence  to  be  paid 
in  priority  to  simple  contract  creditors  who  had  not 
obtained  a  judgment.  See  Ashley  v.  Pocock,  3  Atk. 
208 ;  Dollond  v.  Johnson,  2  W.  R.  805,  2  Sm.  &  G. 
301.  In  In  re  Williams,  WiUiams  v.  Williams,  arose 
the  question  of  how  the  position  of  such  a  judgment 
creditor  was  affected  by  the  statute  of  1869,  and  it 
was  held  by  Wickens,  Y.G.,  that  he  was  entitled  to 
be  paid  in  priority  to  both  specialty  and  simple  con- 
tract creditors.  The  judgment  of  the  Yice-Ghancellor 
is  as  follows.  [His  lordship  read  the  judgment,  and 
continued: — ]  Now  it  is  to  be  observed  that  the 
Yice-Ghancellor  recognizes  that  the  effect  of  the 
statute  was  only  for  certain  purposes,  and  to  a 
certain  extent  to  make  the  mode  in  which  the  debt 
was  contracted  by  the  intestate  immaterial,  bat  it 
appears  to  me  that  the  inference  from  his  language 
is  that  he  did  not  consider  that  among  those  pur- 
poses was  included  the  prevention  of  a  simple  contract 
creditor  who  had  obtained  judgment  against  the 
legal  personal  representative  of  the  intestate  from 
obtaining  priority  over  the  specialty  creditors.  That 
case  stands  alone. 

The  other  class  of  cases  relates  to  the  right 
of  retainer  on  the  part  of  a  legal  personal  repre- 
sentative, in  respect  of  a  debt  due  to  nim 
from  the  deceased;  a  right  which  can  only  be 
exercised  in  preference  to  creditors  of  equal  degree. 
With  reference  to  this  right  it  has  been  decided  in 
three  cases — viz.,  Wilson  v.  Coxwell,  In  re  Jones, 
Calver  v.  Laxton,  and  In  re  Briggs,  that  the  assets 
must  in  the  first  place  be  divided  rateably  between 
specialty  and  simple  contract  creditors,  and  that 
effect  is  to  be  given  to  the  right  of  retainer  in  respect 
of  a  simple  contract  debt  due  to  the  legal  personal 
representative  only  out  of  the  portion  coming  to  the 
simple  contract  creditors.  The  grounds  for  the 
decision  are  thus  stated  by  Kay,  J.,  in  In  re  Jones. 
[His  lordship  read  the  judgment  from  the  words, 
••I  think  the  object  of  this  Act,  ..."  to 
'*  Equalitv  between  them  in  the  case  of  distribution 
is  the  declared  purpose,"  and  continued :— ]    Later 


he  says  :  '*  I  do  not  think  that  a  statute,  the  object  of 
which  is  to  effect  equality  of  distribution,  should  be 
construed  to  give  incidentally  the  power  to  deie&t 
specialty  as  well  as  simple  contract  creditors." 

I  understand  the  case  of  In  re  Williams  to  be  there 
distinguished  because,  after  the  death  of  the  testator 
the  creditor  had  recovered  judgment,  and  had  thas 
attained  a  higher  rank  than  he  had  at  the  time  of  the 
death.  It  is  also  distinctly  laid  down  that  the  object 
of  the  statute  is  "  only  to  take  away  the  priority 
of  a  specialty  creditor  over  simple  contract  creditora 
not  to  give  any  of  them  priority  over  him."  I  am 
not  sure  that  Wickens,  Y.G.,  had  the  same  view. 

In  that  state  of  the  authorities  I  have  to  say  wbic\i 
of  them  ought  to  govern  the  present  case ;  and  in  my 
judgment  I  ought  to  follow  those  which  relate  to  the 
right  of  retainer.  In  the  first  place  the  creditor  now 
in  question  has  obtained  no  judgment;  and  nothing 
has  happened  to  affect  the  rank  of  the  debt  as  it 
stoodat  the  testator*s  death,  and  the  position  of  the 
Grown  resembles  more  closely  that  of  an  executor 
seeking  to  retain  his  debt  than  that  of  a  simple 
contract  creditor  who  has  recovered  j  udgment  from  the 
legal  personal  representative.  lu  the  second  place, 
if  there  be  any  difference  in  the  views  entertained  by 
different  judges  as  to  the  object  of  the  statute,  that 
expressed  by  Kay,  J.,  appeeurs  to  be  that  which  is  in 
itself  preferable,  and  also  that  which  is  supported  by 
the  greater  weight  of  authority. 

Solicitors,  Cunliffes  dh  Davenport ;  R.S.  Taylor,  Son, 
<fe  Humhert. 


,TT     ._.     ^-^V^^^*  ttnI  March  15. 

(Hawkius  and  Lawrance,  JJ.;  j 

Artee  v.  The  Yestry  of  the  Parish  of  Hammer- 

BMITH.  (a.) 

Metropolis  management — Streets-New  street — Adjoining 
owner — Metropolis  Management  Act,  1862  (25  <fe  26 
Vict.  c.  102),  s.  112. 

A  private  roadway  existed  he/ore  1855.  No  new 
buildings  were  erected  which  had  access  to  it  after  thai 
date. 

Held,  that  the  roadway  woa  not  a  new  street  wUhin  the 
meaning  of  section  112  of  the  Metropolis  ManagemefU 
Act,  1862,  and  the  adjoining  owners  were  noi  liable  to 
he  charged  with  the  ^cpense  of  paving  it  under  section 
105  of  the  Metropolis  Management  Act,  1855. 

Case  stated  by  justices  of  the  county  of  liondon. 

A  complaint  was  preferred  against  the  appellaot 
for  neglecting  to  pay  the  sum  of  £295  lis.  4d.,  which 
was  charged  upon  him  as  owner  of  hoaaes  or  land 
abutting  upon  a  certain  alleged  new  street  known  as 
'*  Beavor-lane  "  in  respect  of  the  expenses  of  j^aviog 
the  said  street. 

The  appellant  was  the  owner  of  the  soil  of  Beavor- 
lane.  Over  a  portion  of  the  lane  there  was  a  public 
right  of  footway.  The  remainder  was  an  entirely 
private  roadway,  but  vehicles  sometimes  passed  over 
it,  a  toll  being  charged  by  the  appellant  if  he  wsa 
aware  of  their  presence.  There  were  movable  bars  at 
either  end  of  the  roadway.  The  portion  of  Beavor- 
lane  on  which  there  was  a  right  of  footway  was 
already  paved. 

On  the  west  side  of  Beavor-lane  there  was  a  public- 
house,  a  row  of  cottages  enclosed  by  a  wall,  and  a 
warehouse  or  oil- mill.  Neither  of  these  boildings 
had  access  to  the  lane.     In  front  of  the  wall  of  the 


(a.)  Beported  by  C.  G.  WiLBRAHAM,Ei8q^.,  Banister- 
at-Law. 
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ootttgw,  at  a  distanoe  of  from  three  to  eight  inches 
from  it,  the  appellant  had  erected  a  fence,  and  in 
front  of  the  walls  of  the  public-house  and  of  the  oil- 
mOlii  at  a  similar  distance,  he  had  placed  rows  of 
poets  bearing  his  own  name  and  the  date  1877. 
there  was  no  evidence  as  to  when  the  buildings  on 
the  west  side  were  erected.  The  buildings  on  the 
esat  side  were  erected  before  1855,  and  were  not  in  a 
oontbaooB  line. 

The  respondents  proposed  to  pave  a  portion  of  the 
roadway,  and  sought  to  charge  the  appellant  with 
the  expenses  of  so  doing  as  the  owner  of  land  abut- 
ting upon  the  whole  of  the  west  side  of  Beavor- 
lane. 

The  justices  held  that  Beavor-lane  was  a  new 
•treet  within  the  meaning  of  section  105  of  the 
Metropolis  Management  Act,  1855,  and  that  the 
appellant,  having  reserved  to  himself  the  narrow  strip 
0/ land  between  the  building^  on  the  west  side  and 
the  fence  and  posts  he  had  erected,  was  the  owner  of 
land  abutting  on  Beavor-lane  throughout  its  entire 
length  on  the  west  side. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices  were  right  in  so  holding. 

C.  A,  Russell,  Q.C.  {Mansfield  with  him),  for  the 
appellant. — New  street  is  defined  by  section  112  of 
the  Metropolis  Management  Act.  1862,  thus:  *<The 
apression  new  street  shall  include  all  streets  here- 
after to  be  formed  or  laid  out,  and  a  part  of  any  such 
street,  and  sdso  all  streets,  the  maintenance  of  the 
paving  and  roadway  whereof  had  not,  previously  to 
the  passing  of  this  Act,  been  taken  into  charge  and 
aMuned  by  the  commissioners,  trustees,  surveyors, 
or  other  authorities  having  control  of  pavements  or 
li^hways  in  the  parish  or  place  in  which  such  streets 
are  situate,  and  a  part  ox  any  such  street,  and  also 
ill  streets  partly  formed  or  laid  out."     Beavor-lane 
was  not  a  new  street  within  the  definition.     It  was 
not  laid  out  as  a  street,  and  no  buildings  had  been 
boiH  with  access  to  it.    The  obvious  intention  was 
to  preserve  it  as  a  private  way  to  the  appellant's 
boose. 

Jfoonorran,  Q.C.  {F.  Low  with  him). — ^The  justices 
have  fonnd  as  a  fact  that  the  appellant   was  the 
owner  oi  the  narrow  strip,  which  he  reserved  for  the 
purpose  of  preventing  access  from  the  houses  on  the 
wert  side  into  the  lane.    It  has  been  decided  that  the 
owner  of  such    a  strip  is  chargeable:    Williama  v. 
WandsuMTth  Board  of  Works,  32  W.  B.  908, 13  Q.  B.  D. 
211.  BeaTor-lane  is  a  new  street.    It  comes  within  the 
definition  in  section  112  of  the  Act  of  1862.    For  a 
definition  of  the  word  "  street ''  in  that  Act,  refer- 
ence is  made  to  section  250  of  the  Act  of  1855,  which 
ptovidea:    *' The  word  *  street'  shall   apply  to  and 
indiide  any  highway,  except  the  carriageway  of  any 
tuinptke  road,   and  any  road,  bridge  (not  being  a 
eoonty  bridge),  lane,  footway,  square,  court,  alley,  or 
paasage.'*     The  fact  that  it  was  not  dedicated  to  the 
pablie  does  not  prevent  its  becotuing  a  new  street : 
Terfry  of  St.   Mary's,  hlington  v.  BarreU,  22  W.  B. 
#02,  Lb  B.  9  Q.  B.  278. 

Catx,  J. — ^Two  questions  are  asked  in  this  case ',  (Vi 
Whether  Beawor-lane  was  a  new  street?  and  (2; 
whether  the  appellant  was  the  owner  of  the  land 
abnttsng  on  the  west  side  of  it  P  The  justices  were 
r%fat  as  to  the  second  point.  There  was  evidence 
^on  which  they  might  come  to  the  conclusion  that 
the  appellant  had  reserved  to  himself  the  narrow 
strip  of  land  behind  the  fence  and  posts  he  had  erected. 
Bat  with  regard  to  the  first  point  they  were  wrong. 

Beavor-lane  was  before  the  Metropolis  Manage- 
■i^t  Acts  a  private  road,  and  there  is  nothing  to 
show  that  it  haa  altered  its  position  since.     There  was 


no  evidence  to  show  that  allowing  people  to  pass 
along  it  turned  it  into  a  new  street.  No  new  houses 
were  bmlt  with  access  to  it.  There  is  not  the 
slightest  difference  between  its  position  now  and  its 
position  fifty  years  ago,  except  that  the  neighbour- 
hood has  become  more  populous.  It  has  never  been 
dedicated  to  the  public,  nor  has  it  become  repairable 
by  the  inhabitants  at  large.  It  was  an  old  road,  and 
nothing  has  been  done  to  make  it  into  a  street. 

It  was  admitted  that  it  was  not  within  the  primd 
facie  meaning  of  the  new  street  as  defined  in  section 
112  of  the  Act  of  1862.  But  it  is  said  that  it  comes 
under  the  words,  ''streets,  the  maintenance  of  the 
paving  and  roadway  whereof,  &c.,"  and  that 
'*  streets  *'  in  that  phrase  means  streets  as  defined  in 
section  250  of  the  Act  of  1855.  But  before  a  road  way 
can  become  a  new  street,  something  must  have  been 
done  80  as  to  make  it  of  the  nature  of  a  street.  Ton 
cannot  take  the  two  interpretation  clauses  together  to 
find  the  meaning  of  '*  new  street,"  because  to  be  a 
new  street  the  roadway  must  be  used  as  a  street.  If 
the  old  roadway  had  been  laid  out  as  a  street,  or 
turned  into  a  street,  it  would  have  been  within  the 
definition  of  '*  new  street,"  but  that  is  just  what  has 
not  been  done.  It  is  still  an  old  roadway.  You 
cannot  dovetail  two  provisions  of  an  Act  of  Parlia- 
ment together  so  as  to  n.ake  an  old  road  become  a 
new  street. 

Lawbanoe,  J.,  concurred. 

Solicitors  for  the  appellant,  CurUiffes  &  Davenport 

Solicitors  for  the  respondents,  Wation,  Sons,  d; 
Boom, 


Q.  B.  Div.  1  "M-     1. 1 Q 

(Cave  and  Grantham,  JJ.)  J  •^*^*^  ^^• 

Gk)lJ)BTBiN  (Appellant)  v.  Vaughak  {Respondent),  (o.) 

Factory — Workshops — Work  carried  on  in  workshop 
on  Sunday — "  Open  for  traffic  on  Sunday  " — Meaning 
of— Factory  and  Workshop  Act,  1878  (41  &  42  Vict. 
c.  Id),  s,  51. 

The  occupier  of  a  workshop,  who  was  of  the  Jewish 
religion,  employed  a  woman  of  the  Jewish  religion  to 
work  in  his  workshop  on  Sunday,  The  business  carried 
on  was  the  making  of  buttonholes  on  garments  for  tailors, 
and  garments  were  carried  to  and  from  the  shop  on 
Sunday  in  pursuance  of  prior  arrangements ;  but  no 
arrangements,  payments,  or  aettlements  were  made  with 
any  customers  or  other  persons  on  the  Sunday, 

Held,  that  the  workshop  was  not  **  open  for  traffic  on 
Sunday  "  within  the  meaning  of  section  51  o/  the  Factory 
and  Workshop  Act,  1878. 

Case  stated  by  Mr.  Mead,  metropolitan  police 
magistrate  sitting  at  the  Thames  Police  Court. 

^  information  was  laid  by  the  respondent,  an 
inspector  of  factories  and  workshops,  against  the 
appellant,  who  was  the  occupier  of  a  certain  work- 
shop, for  that  on  the  20th  of  September,  1896,  a 
woman  was  employed  at  the  appellant's  workshop 
contrary  to  the  provisions  of  the  Factory  Acts,  and 
that  the  workshop  was  open  for  traffic  on  that  day, 
being  Sunday. 

The  magistrate  convicted  the  appellant,  and  finpd 
him  Is.  and  4s.  costs. 

The  appellant  was  a  buttonhole  machinist,  his 
business  oeing  to  make  buttonholes  for  master 
tailors.    He  was  of  the  Jewish  religion,  and  having 

(a.)  Beported  by  Sir  Sheuston  Bakbl^  Bart, 
Barrister-at-Law. 
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his  workshop  closed  on  Saturdays,  had  availed  him- 
self of  an  exemption  under  Park  2  of  the  Factory  and 
Workshop  Act,  1878,  section  51,  which  entitled  him 
if  he  thought  proper  to  employ  women  and  young 
persons  on  Sundays,  subject,  however,  to  the  con- 
dition that  his  workshop  should  not  be  open  for 
traffic  on  Sundays. 

The  appellant's  mode  of  doing  business  was  as 
follows :  He  entered  into  arrangements  with  his 
customers  under  which  he  was  to  make  bufctouholes 
on  their  garments  at  certaiu  prices.  They  sent  the 
garments  to  the  workshop  and  fetched  them  away 
when  the  work  was  done.  The  buttonholes  were 
not  paid  for  at  the  time  the  work  was  left,  or  when  it 
was  fetched  away,  but  accounts  were  kept  and  settle- 
ments were  made  at  tiroes  quite  independent  of  these 
visits.  The  workshop  was  open  on  Sunday  in  order 
that  such  customers  might  send  or  fetch  garments  in 
pursuance  of  such  prior  arrangements ;  but  the  work- 
shop was  not  kept  open  on  Sunday  for  the  purpose  of 
making  an  arrangement  either  with  an  old  or  a  new 
customer,  or  for  the  receipt  of  work  from  a  casual 
customer,  or  for  the  payment  for  work  already  done, 
or  for  the  settlement  of  any  accounts  with  respect  of 
work  done  or  to  be  done. 

The  appellant  employed  on  the  20  th  of  September, 
1896  (being  Sunday),  in  the  said  workshop  a  woman 
of  the  Jewish  religion,  as  charged  in  the  information. 

The  magistrate  was  of  opinion  that  the  facts  stated 
brought  the  appellant's  workshop  within  the  words 
*'  open  for  traffic  on  Sunday,"  and  he  convicted  the 
appellant  accordingly. 

The  question  for  the  opinion  of  the  coiirt  was 
whether  the  facts  stated  brought  the  appellant's 
workshop  within  the  words  *'  open  for  traffic  on 
Sunday." 

Section  51  of  the  Factory  and  Workshop  Act,  1878 
(41  &  42  Vict.  c.  16),  enacts  that  ''  No  penalty  shall 
be  incurred  by  any  person  in  respect  of  any  work 
done  on  Sunday  in  a  factory  or  workshop  by  a  young 
person  or  woman  of  the  Jewish  religion,  subject  to 
the  following  conditions :  (1)  The  occupier  of  the 
factory  or  workshop  shall  be  of  the  Jewish  religion ; 
and  (2^  The  factory  or  workshop  shall  be  closed  on 
Saturday,  sjid  shall  not  be  open  for  traffic  on 
Sunday.^* 

Ghannell,  Q.C.  (lerad  Davis  with  him),  for  the 
appellant. — ^The  workshop  was  not  '*  open  for  traffic 
on  Sunday"  within  the  meaning  of  the  section. 
There  was  a  similar  provision  in  section  1  of  the 
Workshop  Act,  1871  (34  &  36  Vict.  c.  19),  so  that  this 
legislation  is  not  new.  In  order  that  the  section  may 
apply,  both  the  employer  and  the  persons  employed 
must  be  of  the  Jewish  religion.  The  meaning  of  the 
word  "  traffic*'  as  given  in  the  dictionaries  is  *'  trade," 
and  the  meaning  in  this  section  is  trading  or  traffick- 
ing. Persons  may  work  in  the  workshop  on  Sunday, 
but  they  must  not  carry  on  a  trading  business  or  a 
trafficking  with  the  outside  world ;  and  what  is  pro- 
hibited by  the  section  is  the  trading  or  trafficking 
vrith  outside  persons.  Here  there  was  no  such 
tnuUng  or  trafficking  with  outside  persons.  There 
was  the  mere  carrying  of  parcels  to  and  from  the 
workshop  in  pursuance  of  arrangements  made  pre- 
viously ;  but  no  arrangements  were  made  with  cus- 
tomers or  others,  and  no  payments  were  made  on  the 
Sunday.  The  workshop  was,  therefore,  not  '*  open 
for  traffic  "  within  the  meaning  of  the  section. 

H.  Sutton,  for  the  respondent. — ^The  magistrate  was 
clearly  right  in  convicting  the  appellant.  A  workshop 
is  not  **open  for  traffic"  withm  this  section  only 
when  it  is  closed  to  outside  persons  for  all  business 
purposes.  All  business  dealings  or  intercourse  with 
outside  persons  must  be  cut  off,  though  work  may  be 


carried  on  in  the  shop ;   otherwise  the  workshop  is 
'^  open  for  traffic  "  within  the  section. 

Gave,  J. — It  is  not  very  easy  to  construe  the  words 
"  open  for  traffic."  There  is  a  natural  difficnity 
attending  the  use  of  the  word  *'  traffic  "  which  makes 
it  difficult  to  say  what  is  the  real  meaning  of  the 
words  '*  open  for  traffic."  But  I  think  the  view  the 
learned  magistrate  took  was  rather  too  narrow.  Iti« 
obvious  that  if  the  things  had  been  done  which  the 
magistrate  finds  were  not  done  in  this  factory,  the 
factory  would  have  been  **  open  for  traffic  " ;  if,  for 
example,  people  could  have  come  in  and  out  and  have 
given  orders  as  they  would  on  other  days,  have  made 
their  arrangements,  enquired  the  prices,  and  things  of 
that  kind,  then  there  would  have  been  no  doubt  that 
the  place  would  have  been  ''  open  for  traffic."  I 
have,  however,  some  difficulty  in  seeing  how  that 
would  be  so  where  all  that  is  done  is  that  the  things 
are  brought  by  a  person  with  whom  an  arrangement 
had  been  previously  made.  I  have  some  difficulty  in 
seeing  that,  because  goods  are  brought  there  in  pur- 
suance of  a  business  arrangement  made  on  another 
day,  therefore  the  workshop  is  open  for  traffic  on  a 
Sunday.  The  section  is  not  very  clear,  but,  accord- 
ing to  the  best  interpretation  I  can  put  upon  it,  1 
should  say  that  the  workshop  was  not  **  open  for 
traffic"  if  nothing  more  took  place  than  what  has 
been  found  to  have  taken  place  here.  I  think,  there- 
fore, the  conviction  ought  to  be  quashed. 

Grantham,  J.,  concurred. 

Conviction  qtiashed. 

Solicitor  for  the  appellant,  T,  W*  Moore. 

Solicitor  for  the  respondent,   The  Solicitor  to  the 
Treasury, 


March  1. 


OTourt  Of  Appeal. 

From  Q.  B.  Div. 

(Lord  Esher,  M.B.,  and 

Ohitty,  L.J.) 

Tate  v,  La^tham  &  Sow.  (o.) 

Master  and  servant — Employers'  Liability  Act,  18i 
(43  dk  44  Vict.  c.  42),  «.  1.  auh-section  l—Defed  I 
condition  of  machinery — Absence  of  safeguard. 

The  temporary  ahsence  of  a  movable  guard  or  shvttk 
which  had  been  provided  to  afford  protection  from  i 
circular  saw,  held  to  be  a  defect  in  the  condition  # 
machinery  within  the  meaning  of  section  1,  siib-secltl 
I,  of  the  Employers'  Liability  Act,  1880. 

Appeal  from  a  decision  of  a  Divisional  Conit  on  I 
appeal  from  a  county  court. 

The  action  was  brought  under  the  Bmploysd 
Liability  Act,  1880.  The  plaintiff  olaln&ed  that  f 
was  entitled  to  compensation,  first,  under  seetioa 
sub-section  1,  for  injury  caused  by  renson  of  a  defl 
in  the  condition  of  the  machinery  used  in  the  def^ 
dants'  business ;  and  secondly,  under  sab- section 
for  injury  caused  by  reason  of  the  negligence  a 
person  in  the  service  of  the  defendants*  to  wh 
orders  he  was  bound  to  conform. 

The  plaintiff  was  engas^ed  in  working  at  a  oirci 
saw    in    the    defendants'    saw-mills    with  a  faUc 
workman  named    Oook.      The  sav    revolved   oi 
bench,  the  lower  part  of  the  saw   being  ander 
bench.    The  saw-bench  had  been  famished  will 


(a.)  Reported  by  F.  G.  Buokbb,   SIsq.,  BanJ8t« 
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DOTible  shatter,  or  lid,  made  to  cover  the  lower 
part  of  the  saw,  for  the  purpose  of  protection,  which 
wtB  takea  off  from  time  to  time  in  order  that  the 
nwdnst  which  collected  under  the  bench  miffht  be 
ranoved.  On  the  day  of  the  accident  this  uiutter 
was  not  fixed  to  the  bench,  having  been  taken  off  by 
Cook  snd  not  put  back  again.  There  was  evidence 
ihat  Cook  was  the  person  entrusted  with  the  duty  of 
seemg  that  the  shutter  was  in  its  proper  place.  The 
pbdntiff,  while  acting  in  accordance  with  instructions 
given  him  by  Cook,  slipped  and  fell  under  the  bench, 
ind  ma  severely  injured  by  the  revolving  saw. 

The  oounty  court  judge  held  that  there  was  no 
mlenoe  of  any  defect  in  the  condition  of  the  machi- 
nery, but  left  to  the  jury  the  question  whether  the 
dafeodants  were  liable  under  sub^section  3.  The  jury 
retained  a  verdict  for  the  plaintiff  for  £128. 

Both  the  plaintiff  and  we  defendants  appealed  to 
tb  Qoeen's  Bench  Division.  The  Divisional  Court 
(Wright  and  Brace,  JJ.)  held  that  the  temporary 
ihsenae  of  the  shutter  amounted  to  a  defect  in  the 
machinery  within  the  meaning  of  sub-section  1,  but 
that  there  was  no  evidence  on  which  the  defendants 
eonld  lightly  be  held  liable  under  sub-section  3. 
Both  appeals  were  therefore  successful. 
Hie  defendants  appealed  to  the  Court  of  Appeal, 
and  the  plaintiff  gave  notice  of  cross-appeal. 

^^/*  Q'C,  and  J7.  Lynn,  for  the  defendants. 

C^Dodd^  Q.a,  and  W.  Addington  Willia,  for  the 

Lord  EsHEB,  M.B. — ^In  my  opinion  there  must  be 

a  new  trial  upon  both  the  points  which  have  been 

laiaad  in  the  action.    The  mrst  point  is  whether  the 

county  oonrt  judge  was  right  in  holding  that  there 

vas  no  defect  in  the  condition  of  this  machinery. 

The  madunery  was  a  saw- bench  ;  that  is,  it  consisted 

of  the  drcular  saw  and  the  whole  bench,  and  the 

votking  of  it  was  not  confined  merely  to  turning  the 

»w  and  patting  planks  on  the  bench  and  passing 

them  throQgh  the  saw,  but  included  also  the  remov- 

ii^  of   the   sawdust.    The  machine  was   fumidied 

with  a  guard  which  kept  the  sawdust  in,  and  which, 

vhile  the  machine  was  in    motion,  protected  any 

poion  standing  by  from  being  caught  by  the  saw. 

When  ft  was  necessary  to  remove  the  sawdust  the 

gnard  had  to  be  taken  off.    In  my  opinion,   if  the 

gnaid  was  allowed  to  remain  off,  and  if  the  machine 

WM  pat  in  motion  without  the  g^ard,  the  machinery 

nuglit  be  said  to  be  in  a  defective  concUtion,  and  if 

hy  resson  of    such  defective  condition  a  workman 

nstained  injuries,  the  owners  might  be  liable.    But 

in  order  the  render  the  owners  liable  it  is  necessary 

that  the  defective  condition  should  have  been  brought 

ahont  by  the  negligence  either  of  the  owners  them- 

idves  or  of  someone  entrusted  by  them  with  the 

dnty  of  seeing  that  the  machinery  was  in  proper 

wnnitian.     There  is  evidence  that  Cook  was  a  person 

Minisfted  with  the  duty  of  seeing  that  the  g^rd 

was  in  its  proper  plaoe,  and  that  he  knew  it  was 

aot  in  its    proper   plaoe.      Therefore  the    question 

wheUiee  the  defendants  are  liable  under  sub- section  1 

s^ht  to  be  left  to  a  jury.    I  think  there  is  also 

•ndcooe  on   -vrhich  the  defendants  might  be  held 

fiaUe  ander   snb-section  3,  and  this  question,  too, 

0«^  to  g^  to  the  jury. 

The  case  mnat  therefore  go  back  to  be  tried  again. 

Chutt,  Ij«jr«y  concurred. 

Order  /or  netv  trial. 

BoKotors  for  the  plaintiff,  Lindus  &  BickneU, 

BotiEiton  for  the  defendants,  Wateon,  Son,  &  Rfxym, 
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From  Chan.  Div. 
(lindley,  A.  L.  Smith,  \  Jan.  22,  30. 

and  Bigby,  L. JJ, 

In  re  National  Bank  of  Wales,  (a.) 

Company — Volurdary  winding  up — Transfer  of  shares 
after  commencement  of  winding  up  with  consent  of 
liquidator — Alteration  of  status — Contributories — 
dompanies  Act,  1862  (25  &  26  Vict.  c.  89),  m.  38, 
131,  153. 

After  the  commencement  of  the  voluntary  winding  up 
of  a  limited  company  T.,  the  holder  of  certain  shares  not 
fully  paid  up,  transferred  them,  with  the  consent  of  the 
liquidator,  to  P.,  whose  name  ivas  substituted  for  that  of 
T.  on  the  register  of  members,  and  P,  afterwards,  with 
the  like  consent,  transferred  them  to  R,,  whose  name  uxis 
substituted  for  his  on  the  register.  It  subsequently 
became  necessary  to  make  calls  in  respect  of  the 
shares. 

Held,  that  R.  was  the  proper  person  to  be  upon  the 
register  of  members  ;  that  he  alone  should  be  upon  the  A 
list  of  contributories  ;  and  that  T.  and  P.  ougnt  both  to 
be  on  the  B  list. 

Appeal  from  a  decision  of  Vaughan  Williams,  J., 
reported  [1896]  2  Ch.  851. 

The  National  Bank  of  Wales  was  registered  under 
the  Companies  Act,  1862,  with  limited  liability.  Its 
shares  were  not  paid  up  in  full. 

By  a  confirmatory  resolution  dated  the  12th  of 
June,  1893,  it  was  resolved  to  wind  it  up  voluntarily 
with  a  view  to  its  amalgamation  with  another  bank. 

At  that  date  Taylor  held  thirty  £20  shares  in  the 
bank. 

On  the  29th  of  November,  1893,  he  transferred  them 
to  Phillips  with  the  assent  of  the  liquidator,  who 
registered  the  transfers,  cancelled  Taylor's  certificate, 
issued  a  fresh  certificate  to  Phillips  and  thereupon 
placed  Phillips's  name  upon  the  register  of  share- 
holders in  place  of  Taylor's. 

On  the  24th  of  May,  1894,  Phillips  transferred  the 
shares  to  Bickards  with  the  assent  of  the  liquidator, 
who  observed  the  same  formalities  as  on  the  occasion 
of  the  former  transfer,  placing  Bickards'  name  upon 
the  register  in  place  of  Phillips's. 

Eventually  it  became  necessary  to  make  calls  in 
respect  of  the  shares,  and  the  liquidator  put  Taylor, 
Phillips,  and  lUckards  all  upon  the  A  list  of  contri- 
butories. 

These  gentlemen  thereupon  applied  to  the  court  to 
have  their  names  removed  from  the  list.  The  case 
was  a  test  case,  each  of  the  gentlemen  named  being 
representative  of  a  class  of  persons  having  a  like 
interest  with  himself  in  shares  of  the  company. 

Vaughan  Williams,  J.,  being  of  opinion  that  the 
liquidator  had  power  to  assent  to  a  transfer  of  shares 
and  to  alter  the  register  of  members,  but  not  to  release 
from  liability  a  transferor  liable  as  a  contributory  at 
the  commencement  of  the  winding  up,  held  that 
Bickards  should  be  left  on  the  register  of  members, 
but  that  Taylor  alone  should  be  on  the  A  list  of 
contributories,  though  Phillips  and  Bickards  would 
be  liable  to  indemnify  their  respective  transferors,  and 
should  therefore  be  on  the  B  hst. 

Against  this  decision  Taylor  appealed. 

Levett,  Q.C.,  and  ifocncwAfew,  for  Taylor.— Taylor 
is  no  doubt  a  '*  member  "  of  the  company  within  the 
definition  in  section  23  of  the  Companies  Act,  1862. 
He  is  not,    however,  a  "present"  but  a  "past" 


(a.)  Beported  by  B.  C.  MACiatNZlB,  Esq.,  Barrister- 
at-Law. 

20 


402 


THE  WEEKLY  REPORTER.       i^M.im.^      VoL  XLT. 


C0T7BT  OF  Appeal. 


In  bs  National  Bank  of  Wales. 


Court  of  Appeal. 


member  within  section  38,  and  therefore  he  ought 
not  to  be  on  the  A  list  of  contributories,  though  he 
may  be  on  the,  B  list.  Though  he  transferred  his 
shares  after  the  oommencement  of  the  winding  up,  he 
did  so  with  the  consent  of  the  liquidator.  On  the 
true  construction  of  section  131  such  a  transfer  has 
all  the  effect  of  an  ordinary  transfer,  and  is  valid, 
even  so  far  as  it  may  involve  an  alteration  of  status. 
That  section  ia  analogous  to  section  153,  which  deals 
with  the  case  of  a  winding  up  under  the  supervision 
of  the  court,  and  provides  that  every  transfer  of 
shares  made  between  the  commencement  of  the 
winding  up,  and  the  order  for  winding  up  shall, 
unless  the  court  otherwise  orders,  be  void.  The 
latter  section  does  not  invalidate  a  contract  to 
transfer  shares  made  in  the  interval,  or  a  transfer 
made  after  the  winding-up  order :  Budge  v.  Bowman^ 
L.  E.  3  Q.  B.  689;  Cleve  v.  Financial  Corporation 
{Limited),  21  W.  B.  839,  L.  K.  16  Eq.  363,  380.  It 
IS  implied  in  the  decision  in  In  re  Onward  Building 
Hodety,  40  W.  E.  26,  [1891]  2  Q.  B.  463,  that  in  a 
compulsory  winding  up  the  court  has  power  to  sanc- 
tion transfers,  and  in  a  voluntary  winding  up  it  must 
be  presumed  that  the  liquidator  has  a  similar  power. 
The  expressions  **  present  member"  and  "past 
member  "  in  section  38  do  not  refer  to  thecommeuce- 
ment  of  the  windiug  up,  but  to  the  time  wheu  the 
list  of  contributories  is  settled.  The  section  does  not 
mean  that  the  character  of  the  membership  is  to  be 
irrevocably  fixed  at  the  former  period  of  time,  and 
the  contention  that  it  does  is  not  oome  out  by  Webh 
V.  Whiff  en,  L.  E.  5  H,  L.  711,  and  In  re  Hull  and 
County  Bank,  Burgesses'  case,  28  W.  E.  792,  15  Oh.  D. 
507,  512,  which  were  relied  upon  in  the  court  below. 
A  member  who  has  validly  transferred  his  shares 
cannot  be  put  upon  the  list  of  contributories :  In  re 
Joint-Stock  Discount  Co.  {Limited),  Fy/e*s  case,  17 
W.  E.  978,  L.  E.  4  Ch.  App.  708. 

Buckley,  Q.C,  and  Ingpen,  for  the  liquidator. — 
Taylor,  Phillips,  and  Eickards  should  all  be  upon  the 
A  list.  Taylor  was  liable  to  be  put  upon  that  list  at 
the  commencement  of  the  winding  up,  and  he  still 
remains  under  the  same  liability.  The  alteration  in 
status  which  is  rendered  void  by  section  131,  is  any 
alteration  in  liability  to  contribute:  In  re  Oriental 
Commercial  Bank,  Barge's  case,  L.  E.  5  Eq.  420,  16 
W.  E.  Ch.  Dig.  66;  In  re  Continental  Bank  Cor- 
jaoration,  Castello*s  case,  L.  E.  8  Eq.  504.  A  share- 
nolder  by  transferring  his  shares  after  the  com- 
mencement of  the  windiug  up  does  not  escape  from 
his  liability  to  contribute  :  In  re  Imperial  Land  Co. 
of  Marseilles,  Vinim/s  case,  19  W.  E.  173,  L.  E. 
6  Ch.  App.  96.  It  is  implied  in  section  38  that  the 
oommencement  of  the  winding  up  is  the  time  when 
it  is  to  be  determined  who  are  present  and  past 
members.  It  is  only  by  applying  to  the  court  under 
section  138  that  the  liquidator  has  power  to  discharge 
a  transferor's  liability.  Eickards  was  on  the  register 
of  members  at  the  time  when  the  list  of  contributories 
was  settled.  By  taking  a  transfer  of  the  shares 
during  the  windiug  up  he  incurred  a  new  liability 
different  from  that  of  Taylor.  He  stepped  into 
Taylor's  shoes  and  covenanted  to  pay  the  amount  due 
upon  the  shares.  Apart  from  the  Act  altogether,  the 
company  might  sub  him  on  his  contract.  He  is 
liable  under  section  16,  even  if  he  is  not  liable  under 
section  38.  Phillips,  by  allowing  his  name  to  be  put 
upon  the  register,  covenanted  to  pay  the  calls.  Under 
section  75  he  became  liable  for  a  present  debt  payable 
at  a  future  time.  Several  successive  holders  of  the 
same  shares  may  be  liable  as  past  members :  Kellock 
V.  Enthoven,  22  W.  E.  322,  L.  E.  9  Q.  B.  241,  247. 
If  only  one  of  these  persons  can  be  put  upon  the  A 
list,  Taylor  should  be  put  upon  it. 


Bramwdl  Davis,  Q»0.,  and  Muir  Mackenzie,  for 
Phillips. — ^Phillips  is  not  a  present  member,  and  there- 
fore should  not  oe  put  upon  the  A  list  Section  22 
authorises  a  member  to  transfer  his  shares.  A 
transfer  is  valid  as  between  the  parties  thereto :  In  n 
Blakeley  Ordnance  Go,,  Lumsden*s  ease,  17  W.  B.  65, 
L.  E.  4  Ch.  App.  31 ;  Biederman  ▼.  Stone,  15  W.  B. 
811,  L.  E.  2  C.  P.  504;  and  the  liquidator's  oonseat 
malces  it  valid  against  the  company  and  entitles  the 
transferee  to  be  substituted  for  the  transferor  on 
the  register  of  members  :  see  In  re  Onward  ^aildtivg 
Society,  Section  131  does  not  invalidate  an  altera- 
tion of  status  so  far  as  that  is  involved  in  a 
transfer  with  the  sanction  of  the  liquidator.  Keilhst 
is  Phillips  a  past  member.  On  the  true  construction 
of  section  38  those  only  are  ''past"  members  who 
were  members  prior  to  the  commencement  of  the 
winding  up :  In  re  Hull  and  County  Bank,  Burgesses* 
case.  The  cases  relied  upon  on  behalf  of  the  Uqnida- 
tor  do  not  support  his  contention. 

Farwell,  Q,C,,  and  Ingle  Joyce,  for  Eickards.— To 
be  liable  as  a  contributory  under  section  38  a 
person  must  be  either  a  present  or  past  member 
of  the  company.      To  be  a   member,  he  must  be 

groperly  on  the  register.  Eickards  ought  not  to 
ave  been  put  upon  the  register.  The  liquidator  has 
power  to  consent  to  a  transfer  of  shares,  but  he  has 
no  power  to  rectify  the  register  corresponding  to  that 
given  to  the  court  by  section  98  :  Lindlev  on  Com- 
panies, 5th  ed.,  p.  748.  There  can  be  no  alteration  oi 
status  except  by  rectification  of. the  register.  In  a 
compulsory  winding  up,  even  after  the  date  of  the 
order,  the  register  cannot  be  rectified  by  the  insertion 
of  a  transferee's  name  without  the  sanction  of  the 
court :  In  re  Onward  Building  Society,  Three  sacr 
cessive  holders  of  shares  cannot  all  be  liable  in  respect 
of  the  shares  at  one  time. 

Sheldon,  for  the  Metropolitan  Bank  of  Bngland  and 
Wales. 

Levett,  Q,G,,  replied. 

LiNDLEY,  L.J. — ^The  question  raised  on  this  appeal 
is — Who  ought  to  be  put  on  the  list  of  contributonea 
of  a  company  being  wound  up  voluntarily,  when 
after  the  oommencement  of  the  winding  up  shares 
have  been  transferred  with  the  consent  of  the 
liquidator?  Is  the  person  to  be  on  the  A  list  the 
transferor  or  the  transferee ;  or,  are  both  to  be  on 
that  list;  or,  is  the  transferee  to  be  on  the  A  list 
and  is  the  transferror  to  be  on  the  B  list  ?  This  is 
the  general  question,  aud  it  turns  on  the  true  con- 
struction of  section  131  of  the  Companies  Act,  1862, 
a  section  which  applies  to  all  companies  which  are 
being  wound  up  volanterily,  whether  they  are 
registered  with  limited  or  unlimited  liability,  and 
whether  the  shares  are  f  uUy  paid  up  or  not. 

The  National  Bank  of  Wales  was  formed  and 
registered  under  the  Companies  Act,  1862,  with 
limited  liability.  Ite  shares  were  not  paid  up  in 
full.  Eesolutions  were  passed  to  wind  it  ap  vmnn- 
tarily  with  a  view  to  transferring  its  bnsinea 
to  another  limited  company.  At  the  commence- 
ment of  the  winding  up  Mr.  Taylor  was  the 
registered  holder  of  thirty  shares.  On  the  29th 
of  November,  1893,  he  transferred  them  to  Phillips 
with  the  assent  of  the  liquidator.  This  transfer 
was  duly  registered  by  the  liquidator.  Taylor's 
name  was  removed  from  the  register,  and  PhiUips's 
name  was  put  on  it.  Taylor's  certificate  was 
cancelled,  and  a  new  certificate  vvas  issued  to 
Phillips.  All  this  was  done  by  the  liquidator.  On 
the  24th  of  May,  1894,  Phillips  transferred  these 
shares  to  Eickards  with  the  assent  of  the  liquidator, 
and  the  same  formalities  were  gone  through  by  the 
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Hqnidator  as  on  the  former  oocasion.  These  transfers 
were  Banotioned  as  part  of  a  soheme  of  arrangement 
sp^roted  by  the  liquidator,  and  the  propriety  of 
much  u  not  in  question.  If,  therefore,  the  liqui- 
ditor  had  powers  to  assent  to  these  transfers  and  to 

S'Te  effect  to  them  in  the  usual  way  by  registering 
e  tnuQsferee  as  a  member  in  the  plaoe  of  his 
liBDtfeRor,  it  will  follow  that  both  Taylor  and 
FhiDipa  have  oeased  to  be  members  and  Bickards 
haa  Moome  a  member  in  their  place.  The  oonse- 
qoflooe  of  this  on  the  same  supposition  would  be  that 
Bickarda  would  be  liable  to  be  placed  on  the  list  of 
eoDtributories  as  the  member  liable  to  future  calls  if 
any  ahoold  be  made  in  the  winding  up,  and  that 
PiuUipa  and  Taylor  would  only  be  liable  to  be  put  on 
the  list  as  persons  who  had  l:«en,  but  had  ceased  to 
be,  members.  If,  on  the  other  hand,  the  liquidator 
hid  no  power    to    assent    to  the  transfer  and    to 

STe  effect  to  it  by  substituting  the  transferee  for 
e  transferor  as  a  member,  it  would  follow  that 
Taylor  ought  to  be  still  on  tJie  register  and  to  be  on 
the  lift  of  oontributories  accordingly,  as  a  continuing 
or  preeent  member. 

Yaoffhan  Williams,  J.,  has  come  to  the  conclusion 
that  the  liquidator  had  power   to    assent    to  the 
transfers  and  to  alter  the  register  of  members,  but 
that  he  had  no  power  to  release  Taylor  from  the 
UabiHty  which  he  was  under  at  the  commencement 
of  the  winding  up.    The  learned  judge,  therefore, 
haa  left  the  register  as  the  liquidator  altered  it— i.e., 
haa  left  Rickards  on  it  as  the  existing  member,  but 
haa  put  Taylor  alone  on  the  list  of  contrihutories.    I 
QQo/efs  I  cannot  think  that  this  is  right.    The  com- 
mencement of  the  winding  up  of  a  company  is  a  very 
important  date,  whether  the  company  is  being  wound 
Vf  by  the  oonrt,  or  Toluntarily,  or  subject  to  super- 
viaoiL    Subject  to  what  the  statute  allows  to  be  done 
after  that  time,  nothing  can  be  done  after  that  date  to 
prejudioe  the  creditors  or   to  alter  the  rights    or 
liafailitieB  of  the  then  members.     Moreover,  persons 
who  haye  ceased  to  be  shareholders  for  one  year  or 
mote  before  that  date  are  under  no  liability  to  con- 
tribate  to  the  debts  or  liabilities  of  the  company. 
(See  section  38,  clause    1.)    But  certain  things  are 
aDowed  to  be  done  after  that  date,    and  amongst 
other  things  allowed  are  transfers  of  shares  in  com- 
panies being  ivound  up  voluntarily,  if  such  transfers 
aie  BDade  to  or  with  the  sanction  of  the  liquidators  of 
mcii  oompcmies.     (See  section   131.)     But  what  is 
meant  by  a  transfer  of  a  share  P    The  word  '*  share  " 
does  not  denote  rights  only,  it  denotes  obligations 
tbo;  and  when  a  member  transfers  his  share  he 
tiansfert  all   the  rights  and  obligations  as  a  share- 
holder as  from  the  date  of  the  transfer.    He  does  not 
teansfer    rights    to    dividends    or   bonuses    already 
dedared,  nor  does  he  transfer  liabilities  in  respect 
of  calls  already  made ;  but  he  transfers  his  rights  to 
htnn  payments  and  his  liabilities  to  future  calls. 
Again,  the  power  given  to  liquidators  by  section  131 
to  ttnetum  a  transfer  of  shares  is  not  a  power  to 
— ctiop  a  transfer  of  benefits  only,  but  to  sanction  a 
teansfer  of    all  those  rights  and  obligations  which 
together  constitute  what   is   called  a  share.    This 
i||wan  to  me  tobe  so  plain  that  I  cannot  suppose  anyone 
Mid  doubt  it  if  it  were  not  for  the  woras  in  section 
131  **CT  alteration  in  the  atatw  of  the  members  of 
fte  company.**    I  cannot  construe  these  words  as 
taWfying  we  power  of  the  liquidator  to  take  or 
saaetion  a  transfer  of  shares  and  to   register  such 
teuiler  in  the  ordinary  way.    Some  alteration  in  the 
tkiut  o(i  a  member  other  than  that  occasioned  by  a 
teaafer  sanctioned  by  the  liquidator  must  here  be 
Jiiened  to*      The  words  in  question  are  far  from 
^niey  apply  to  transfers  made  before 
iceinentoz  the  winding  up  and  without 


the  sanction  of  the  liquidators,  but  not  then  regis- 
tered. The  words  also  apply  to  and  prevent  alter- 
ations in  liability  and  atattts  by  agreements  not 
involving  transfers — e,g,,  such  an  arrangement  as 
was  made  in  Barge* a  case,  L.  B.  5  Eq.  420,  16 
W.  B.  Cb.  Dig.  66.  Also  alterations  in  the  Biatus 
or  liability  of  members  under  a  company's  articles 
of  association  providing  for  forfeiture  or  cessa- 
tion of  membership  and  liability  in  the  event 
of  winding  up.  Other  cases,  which  do  not  at 
present  occur  to  me,  might  possibly  arise  in  practice. 
The  words  are  evidently  put  in  to  hit  transactions  not 
authorized  by  the  words  which  precede  them. 

It  is  said  that  section  38  presents  a  difficulty  in 
putting  on  the  list  of  contrihutories,  either  as  a 
present  or  a  past  member,  any  person  who  was 
not  either  a  present  or  a  past  member  at  the 
commencement  of  the  winding  up.  It  is  said 
that  neither  Phillips  nor  Bickards  can  be  put  on 
the  list,  they  not  bein?  at  that  time  either  present 
or  past  members ;  and  that  Taylor,  who  was  then 
a  present  member,  must  be  put  on  the  list  as 
such.  I  admit  that  this  view  would  be  correct  if 
there  were  no  provisions  in  the  Act  permitting 
transfers  after  the  commencement  of  the  winding  up. 
I  have  no  doubt  that  the  expression  **  all  present  and 
past  members  "  has  reference  to  the  commencement 
of  the  winding  up.  But  the  expression  is  not  confined 
to  them.  There  is  no  definition  or  language  in 
section  38  so  rigid  as  to  prevent  transfers  authorized 
by  section  131  or  section  153  from  operating  so  as  to 
render  the  transferees  liable  as  present  members  and 
the  transferors  liable  as  past  members.  The  court  has 
frequently  put  on  the  list  of  contrihutories  as  present 
members  persons  who  have  agreed  to  buy  shares 
before  the  commencement  of  the  winding  up,  but  who, 
not  having  been  registered  at  that  time,  were  not 
then  present  members  of  the  company.  Ft/fe*a  caae, 
17  W.  B.  978,  L.  B.  4  Oh.  App.  768,  is  one  of  many  in- 
stances in  which  this  has  been  done.  In  all  these  cases 
the  transferors  who  were  present  members  at  the  com- 
mencement of  the  windmg  up  have  been  struck  ofiP 
the  list  of  oontributories  as  present  members,  but  no 
one  ever  doubted  their  liability  to  be  put  on  it  as 
past  members.  These  cases  show  that  section  38 
presents  no  difficulty  in  giving  effect  to  whatever 
transfers  or  alterations  of  aUitua  are  permitted  by 
other  sections  of  the  Companies  Act,  1862.  No 
doubt  clause  1  of  section  38  can  have  no  application 
to  members  who  transfer  their  shares  after  the  com- 
menoement  of  the  winding  up  with  the  consent  of  the 
liquidator,  or  the  court,  as  the  case  may  be.  Such 
transferors  do  not  escape  liability  altogether ;  but 
there  is  nothing  to  prevent  them  from  being  treated  ' 
like  all  other  transferors  who  are  not  discharged  from 
liability  altogether,  nothing  to  prevent  them  from 
bdng  put  on  what  is  called  the  B  list.  So  as  regards 
the  transferee,  although  he  is  not  a  present  member 
at  the  commencement  of  the  winding  up,  there  is 
nothing  in  section  38,  when  taken  in  conjunction 
with  sections  131  and  153,  which  prevents  hun  from 
incurring  the  liabilities  of  present  members  and  from 
being  put  on  the  A  list  of  contrihutories. 

Then  it  is  said  that  the  section  133,  clause  8,  and 
sections  98  and  35,  relating  to  the  settiement  of  the 
list  of  contrihutories  and  rectification  qf  the  register, 
prevent  the  liquidator  from  rectifying  the  register 
and  from  giving  full  effect  to  any  transfer  which  he 
may  have  sanctioned.  But  altering  the  regist^er  so  as 
to  make  it  conformable  with  a  lawful  transfer  is  not 
to  rectify  the  register  under  section  35.  That  section 
only  comes  into  operation  when  the  company  im- 
properly puts  on  the  register  a  name  which  ought  not 
to  be  on  it,  or  improperly  refuses  to  put  on  the 
register  a  name  which  ought  to  be  on  it.    To  alter  the 
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There  iB  the  place  where  we  would  expect  a  line  to 
be  drawn,  beyond  which  no  change  shotud  take  place 
in  the  liability  of  the  members.  The  section,  how- 
ever, seems  to  show  that  it  was  not  the  intention  of 
the  Legislatare  to  draw  a  line.  When  we  come  to 
sub-section  (1)  we  ilnd  the  commencement  of  the 
winding  up  expressly  referred  to,  but  only  for  the 
purpose  of  showing  that  no  past  member  shall  be 
liame  to  contribute  if  he  has  ceased  to  be  a  member 
for  a  year  before  that  point  of  time.  I  do  not  find  in 
section  38  any  prohibition  of  dealings  which  tends  to 
give  a  restricted  construction  to  section  131.  The 
liquidator  having  authorized  a  transfer  from  Taylor  to 
Phillips,  and  from  Phillips  to  Bickards,  when  you  are 
dealing  with  the  question  who  is  to  be  on  the  list  of  con- 
tributories,  you  must  consider  who  are  present  and 
who  are  past  members.  In  my  opinion  Bickards  is 
the  present  member  and  Taylor  and  Phillips  are  past 
members.  I  therefore  think  that  the  former  should 
be  upon  the  A  list  of  contributories,  and  the  two 
latter  upon  the  B  list. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Bower,  Cotton^  &  Bower, 
for  T.  H,  Stephens,  Cfardiff. 

Solicitors  for  the  respondents,  RicUldl,  Vaizey,  & 
Smith,  for  Vachell  &  Co.,  Cardiff;  Few  <fe  Co.,  for 
Bythway  <fe  Son,  Pontypool ;  Richard  White,  for  Frank 
Lewie,  Newport,  Mod.  ;  Burton,  Yeatea,  &  Hart,  for 
Johnson,  Barclay,  Johnson,  &  Rogers,  Birmingham. 


ilgtfil)  Otoutt  of  S)u0tice. 


Feb.  24,  25. 
/s  Teadb- 


Chan.  Div.    I 
Kekewich,  J.  / 

In  re  The  Magnolia  Metal  Co, 

HAEES.  (a.) 

Trade^mark — Geographical  word —  Word  bearing  a  geo^ 
graphical  as  well  as  another  signification  —  Word 
which  has  become  descriptive  of  a  particular  article — 
Assignment  of  trade-mark  where  there  is  no  goodwill — 
FatenU,  Designs,  and  Trade-Marks  Act,  1888  (51  & 
62  Vict.  c.  50),  8.  10— FatenU,  Designs,  and  Trade- 
Marks  Act,  1883  (46  <fe  47  Vict.  c.  67),  s.  70. 

A  word  which  in  its  primary  signification  is  not  a 
geographical  name  may  be  registered  as  a  trade-mark 
under  section  10  of  the  Fatents,  Designs,  and  Trade- 
Marks  Ad  of  1888  (which  takes  the  place  of  section  64  of 
the  Act  of  1883),  notwithstanding  that  it  has  also 
acquired  a  secondary  signification  in  which  it  may  be 
regarded  as  being  a  geographical  name. 

Thus  the  word  **  Magnolia  "  was  held  not  to  be  in- 
capable of  registration  by  rectson  of  its  being  u^ed  as  the 
name  of  numerous  towns  and  villages  in  the  United 
States,  seeing  that  in  its  primary  signification  it  uhxs  not 
geographical,  but  had  reference  to  the  tree  of  thai  name. 

A  word  which  ?ias  been  so  used  as  to  become  the 
descriptive  name  of  a  particular  article  of  manufacture 
has  "  reference  to  the  character  of  the  goods,**  and  cannot 
be  registered  as  a  trade-mark. 

Thus  the  word  "  Magnolia,**  which  was  the  only 
name  for  a  particular  metallic  alloy,  was  held  disquali- 
fied for  registration. 

By  section  70  of  the  Fatents,  Designs,  and  Trade- 
Marks  Act  of  1883  a  trade-mark  can  be  assigned  **  only  in 
connection  with  the  goodwill  of  the  business  concerned  in 
the  particular  goods  or  classes  of  goods  for  which  it  has 

{a.)  Beportid  by  C.  C.  Hensley,  Bsq.,  Barrister- 
at^-Law.  i 


been  registered,  and  shall  be  detenninable  with  that 
goodwill.** 

Where,  therefore,  a  trade-mark  was  registered  in 
Glass  6  in  respect  of  "  Anti-fridion  metal  bearingt** 
but  the  registered  proprietors  carried  on  business  only  in 
anti-friction  metal  intended  for  use  in  bearings,  but  not 
in  barings  themselves. 

Held,  thai  the  trade-mark  above  mentioned  did  not 
pass  on  an  assignment  by  the  registered  proprietors  of 
their  goodwill  and  trade-marks,  seeing  that  they  had  no 
goodioUl  in  bearings  to  assign;  and  that  the  mark  ought 
to  be  removed  from  the  register. 

Motion  with  witnesses. 

In  February,  1889,  an  American  company  trading 
under  the  name  of  ''The  Magnolui  Anti-Friction 
Metal  Co.,"  describing  themselves  as  *'  manufacturen 
of  anti-friction  metal,"  and  giving  a  London  address, 
applied  for  and  they  shortly  after  obtained  registra- 
tion of  a  trade-mark  (No.  86,401)  for  certain  goods  in 
class  6,  namely,  ''  anti- friction  metal  bearings,  being 
parts  of  machinery  being  other  than  horticmtoral  or 
agricultural  machinery."  The  trade-mark  conaiflted 
of  a  representation  of  a  magnolia  flower  with  two 
leaves. 

In  June,  .1889,  the  same  company,  deaoribing 
themselves  as  above,  but  giving  as  a  fint  addzess  74, 
Cortlandt-street,  New  York,  U.S.,  applied  for  and 
subsequently  they  obtained  registration  of  a  second 
trade-mark  (No.  90,673)  for  the  same  goods  in  olaas 
6  as  before,  the  trade-mark  consisting  of  the  same 
representation  of  a  magnolia  flower  with  leaves  as 
before,  but  with  the  addition  of  the  words  *'  Magnolia 
Anti-Friction  Metal,"  stating  in  their  application, 
**  The  essential  particulars  of  the  trade-mark  are  tiie 
device  and  '  ^lukgnoUa,,* "  and  diHclaiming  any  right 
to  the  use  of  the  added  words. 

In  June,  1894,  the  same  company,  describing^  them- 
selves as  "  manufacturers  "  simply,  and  giving  thesx 
New  York  address  only,  applied  for  and  subsequently 
they  obtained  registration  of  a  third  trade-mark  (No. 
180,65Jl)  for  certain  good  in  class  5,  namely,  **Un- 
wrought  and  partly  wrought  metals  used  in  maoii- 
facture."  This  trade-mark  consisted  of  the  word 
«  Magnolia"  alone. 

None  of  these  three  trade-marks  was  olainied  aa  an 
*'  old  mark  "  as  having  been  in  use  before  tlie  13tli  of 
August,  1875. 

In  1889  a  partnership  flrm  was  constitated  in 
England  under  the  style  of  ''The  Magnolia  Anti- 
Friction  Metal  Co.  of  Great  Britain,"  and  this  firm 
entered  into  a  contract  with  the  American  company, 
undertaking  to  purchase  from  them  a  oertain  fixed 
amount  of  ''  Magnolia  Metal "  per  annum  aa  therein 
stated,  and  in  consideration  tiiereof  the  AnoLerioan 
company  undertook  {inter  alia)  not  to  sell  either 
directly  or  indirectly  **  Magnolia  metal "  to  any 
person  or  flrm  in  Cb^at  Britain. 

The  English  flrm  continued  to  have  the  exbloaiye 
sale  of  ''Magnolia  metal"  in  the  United  Kin^^m 
down  to  1896,  but  from  time  to  time  their  contcaets 
with  the  American  company  were  varied  aa  to  prioe  and 
quality,  only  the  exclusive  use  being  alwaya  reaorred 
to  the  Engluh  company. 

In  1894  the  persons  controlling  the  Amerioan 
company  formed  a  new  American  company  called  the 
"  Magnolia  Metal  Co.",  and  the  new  company  fJaiwi^ 
to  have  acquired  by  purchase  from  the  old  company 
the  goodwill  of  its  business  and  rights,  indadin^  iia 
trade-marks  (which,  with  the  goodwill,  ^were  aangned 
to  the  new  company  on  the  19th  of  October,  1896),  and 
took  its  place  as  manufacturers  and  vendors  of  Mag- 
nolia metal;  and  by  a  contract  made  l>etweei&  the 
English  flrm  and  the  "  Magnolia  Metal  Qo."  in  that 
year  provision  was  made  for  the  takiug  by  the  £nf  lisli 
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firm  of  3,000,000  lbs.  of  Magnolia  metal  as  therein 
pro?ided,  after  which  tiie  English  firm  were  to  own 
abflohtely  all  the  rights  of  the  American  company  in 
the  territories  (including  the  United  Kingdom)  com- 
jniied  in  the  contract,  and  to  have  the  right  to 
mtDnfactnre  the  metal  on  their  own  account. 

In  September,  1895,  disputes  arose  between  the 
fiigliah  firm  and  the  American  company,  and  the 
fonner  alleging  that  they  could  not  obtain  a  sufficient 
supply  of  Magnolia  metal  from  the  American  com- 
piiiy,  claimed  to  have  the  right  to  manufacture  and 
•dl  it  themselTes,  which  they  accordingly  did ;  and 
after  the  Atlas  Metal  Co.  (Limited)  was  formed  in 
June,  1896  (after  the  dissolution  of  the  English 
ptrtnership  firm),  they  did  the  same  thing,  the  pro- 
eeu  of  manufacture  being  well  known  to  them. 

On  the  26th  of  June,  1896,  the  Magnolia  Metal  Co. 
aned  a  writ  against  the  Atlas  Metal  Co.  (Limited), 
agsttoflt  the  members  of  the  English  firm,  and  otiier 
pffions,  and  obtained  an  interim  injunction  against 
the  Atlas  Metal  Co.  (Limited)  from  usinff  the  plaintiffs' 
tiade-mark,  trade  designs,  or  any  mark  or  device  or 
dengn  in  any  way  resembling  those  of  the  plaintdfBs. 
ok  the  trial  of  the  action,  on  the  6th  of  November, 
1896^  Collins,  J.,  refused  to  grant  an  injunction 
founded  on  infringement  of  the  trade-marks,  but 
gnoted  an  injunction  restraining  the  Atlas  Co.  and 
dl  the  other  defendants  except  one,  from  selling 
Magnolia  metal  without  clearly  distinguishing  it 
iSnom  the  metal  sold  by  the  plaintifBs. 

Prior  to  the  formation  of  the  English  firm,  the 

original   American   company    had,    by    agreement, 

eppointed  a  Mr.  Stanley,  a  metal  merchant  at  Cardiff 

(and  subsequently  his  firm  of  Toywill  &  Son),  their 

K^  agents  or  importers.    Stanley  had  the  manage- 

Bcnt  under    this  agreement,    and    was  supplied  by 

the  American  company  with  metal  and  with  gratis 

impki  oi  bearings  to  show  to  intending  purchasers. 

He  did  not  sell  any  of  the  bearings  supplied  to  him 

by  the  American  company,  but  had  a  few  made  by 

Btnniaotnrers  at  Oardifr   by  his  instructions,   and 

these  he,  on   his   own  behalf,  sold  to  customers. 

The  metal    he   received   from  the  company  (with 

the  excn>tion   of   the  gratis   samples),  and  which 

tiaonntea  to  between  one  and  two  tons,  he  bought 

thtohdety  from  and  paid  for  to  the  American  com- 

pcny,  and  then  resold  on  his  own  account,  vritiiout 

eeeoantingy  or  being  held  liable  to  account,  in  any 

VBf  to  the  American  company.    The  agreement  was 

nkKqnently  terminated,  and  Stanley,  on  the  forma- 

tioQ  <^  the  Eng^lish  firm,  entered  its  service. 

At  the  date  when  the  trade-marks  were  registered, 
"Magnolia"  had  become  the  name  bv  which  the 
astaf alloy  wae  widely  and  exclusively  known.  The 
eoopoaitira  was  originaUy  a  secret  one,  but  in  1889 
*as  disdoaed  by  a  patent  being  taken  out ;  and  it 
sppeared  that  it  consisted  of  an  alloy  of  lead,  tin, 
aatimony,  biamnth,  'and  graphite.  The  validity  of 
this  patoit  had  been  put  in  question  by  an  alleged 
ttfrioger,  and  it  was  not  set  up  in  this  case. 

At  the  date  of  the  registration  it  appeared  that 
that  weie  about  twenty  places  in  the  United  States 
of  America  beaming  the  name  of  "  Magnolia."  being 
sooaUed,  no  doubt,  after  the  magnolia  tree,  which  is 
abandaiit  in  that  country. 
ion  10  of  the  Patents,  Designs,  and  Trade- 
Act  of  1888  (which  takes  the  place  of  section 
•I  of  the  Act  of  1883)  provides,  b^  sub-section  (1)  (e), 
vhieh  wae  the  sub-section  applicable  to  this  case, 
fttt  (1)  **  a  trade-mark  must  consist  of  or  contain  at 
iMst  one  of  tbe  following  essential  particulars : "  (e) 
**tL  wotd  or  vrords  having  no  reference  to  the  character 
trqoalitjr  of  the  goods,  and  not  being  a  geographical 

70  of   the  Act  of  1883  sars :  '*  A  trade- 


mark, when  registered,  shall  be  assigned  and  trans- 
mitted only  in  connection  with  the  goodwill  of  the 
business  concerned  in  the  particular  goods  or  classes 
of  goods  for  which  it  has  bisen  reg^teored,  and  shall  be 
terminable  with  that  goodwill." 

This  was  a  motion  on  behalf  of  the  Atias  Metal  Co. 
(Limited),  asking  that  the  register  should  be  rectified 
by  striking  out  the  three  trade-marks. 

Bouafield,  Q,C,,  and  Wilkinson,  for  the  respondents, 
raised  the  preliminary  objection  that  the  applicants 
were  not  ''persons  aggrieved*'  within  the  statute,  but 
Eekewidh,  J.,  ovemued  the  objection. 

Warrington,  Q,G.,  and  Sebastian,  for  the  applicants. 
— ^There  are  three  trade-marks  we  seek  to  remove :  (1) 
No.  86,401,  registered  the  7th  of  February,  1889, 
consists  of  a  representation  of  a  magnolia  flower,  and 
was  registered  m  class  6  for  bearings ;  (2)  No.  90,573, 
registered  the  5th  of  June,  1889,  a  magnolia  flower 
with  the  word  ''Magnolia"  (claimed)  and  added 
words  (disclaimed)  in  the  same  dass  and  for  the  same 
goods ;  (3)  No.  180,551,  registered  in  1894  the  word 
"  Magnolia ''  alone,  registerod  in  dass  5  for  wrought 
or  unwrought  metals.  As  to  1  and  2,  we  say  the 
American  company  had  no  business  in  bearing  in  the 
United  Kingdom ;  that  the  metal  in  the  bearings  was 
a  mere  film  and  not  a  part  of  the  machinery ;  and 
that  the  trade-marks  were  acquired  by  the  present 
American  company  without  any  "  goodwill."  We 
further  say  with  reference  to  2  and  3  that  the  fiower 
is  a  mere  pictorial  representation  of  the  word  "  Mag- 
nolia," which  cannot  be  a  good  trade-mark,  because 
it  is  the  descriptive  name  of  the  metal  sold ;  moreover, 
it  is  a  geographical  name  within  section  10  of  the  Act 
of  1888.  Taking  the  word  "  Magnolia"  first  It  is 
geographical:  In  re  Apollinaris  Co.^8  Trade-Mark, 
riSOl]  2  Ch.  186,  at  pp.  202,  221,  39  W.  E.  Dig.  237 ; 
In  re  Van  Duzer,  34  W.  B.  730,  35  lb.  294,  34  Ch.  D. 
623;  In  re  Sir  Titus  Salt,  Son,  &  Co.'s  Trade-Mark 
(the  "  Eboline  "  case),  42  W.  B.  666,  [1894]  3  Ch.  166. 
The  word  "  Magnolia  "  is  expressly  claimed  in  2,  and 
is  tikieref  ore  an  essential  part  of  that  mark. 

Bousfidd,  Q.G,,  Wilkinson,  sxidNeioton  Crane, — ^The 
primary  meaning  of  "  Magnolia  "  is  not  geographical : 
{''Trilby''  case)  HoU  v.  Saunders,  44  W.  E.  369, 
[1896]  1  Ch.  711.     "  Trilby  "  is  geographical 

Warrington  replied. 

Kekewioh,  J. — This  is  a  question  of  novelty. 
Notwithstanding  the  many  decisions  on  the  Act,  and 
this  particular  section  of  the  Act,  and  in  view  of  the 
novelty,  and  the  other  decisions  which  do  not  directiy 
touch  it,  it  is  necessarily  of  some  importance,  and,  to 
my  mind,  it  is  one  of  considerable  difficulty.  The 
respondents  have  registered— one  in  dass  5  and  one 
in  dass  6— two  trade-marks ;  I  entirdy  set  aside  the 
trade-mark  which  is  first  mentioned  as  not  now  being 
under  consideration,  thou«^h  I  will  refer  to  it  directiy. 

The  flrst  registered  trade-mark  consists  of  the  word 
"Magnolia,"  with  a  device  representing  the  fiower 
of  that  name  in  bloom.  The  second  consists  of  the 
word  "Magnolia"  alone.  In  the  first  the  word 
"  Magnolia  "  is  described  as  one  of  the  essential  parts 
of  the  trade -mark.  In  the  second,  as  I  have  already 
mentioned,  '*  Magnolia  "  itself  is  the  trade-mark,  and 
there  is  nothing  dse.  It  follows  that  if  "  Magnolia ' ' 
is  bad  both  the  trade-marks  go,  one  because  it 
consists  wholly  of  "  Maenolia,"  the  other  because  it 
depends  on  "  Magnolia^'  as  an  essential  part.  The 
question  is  whether  "  Magnolia"  can  be  sustained. 
It  is  entirdy  a  question  of  the  meaning  of  the  Act  of 
Parliament  construed  with  reference  to  decided  cases. 
The  Act  of  Parliament  exdudes  from  words  that  may 
be  properly  registered  those  of  a  geographical  diarao- 
ter,  but  the  exact  words  of  the  Act  which  is  before 
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my  mind,  sub-seotioii  (1)  {e)  of  section  10  of  the  Act 
of  1888  (which  takes  the  place  of  section  64  of  the 
Act  of  1883),  are  these:  ''The  essential  particulars 
(which  are  described  under  (a)  {b)  (c)  {d)  and  (e)) 
must  be  a  word  having  no  reference  to  the  character 
or  quality  of  the  goods,  and  not  being  a  geographical 
name."  l9ow  in  one  sense,  the  literal  sense,  "Mag- 
nolia "  is  a  geographical  name,  and,  tiierefore,  if  that 
is  the  proper  sense  of  the  statute,  there  is  an  end  of 
the  respondent's  case,  and  the  applicants  are  entitled 
to  have  the  trade-mark  expunged.  I  have  been  re- 
ferred to  one  definition,  and  one  only,  of  the  meaning 
of  this  clause  in  sub-section  (e)  of  the  Act.  I  think 
others  might  probably  be  found,  but  what  Ghitty, 
L.J.,  said  in  the  Eboline  case  is  sufficient  for  all  pur- 
poses :  "  The  object  of  the  Lc^gislature  was  to  prevent 
a  trader  from  aoquirinff  a  monopoly  in  the  name  of 
a  place,  and  from  therd[>y  suggesting  that  the  goods 
had  a  local  origin  or  a  local  connection,  whidi,  in 
fact,  they  might  not  have.'*  We  need  not  press  the 
matter  further,  and  consider  why  that  seemed  im- 
portant to  the  Legislature. 

What  Mr.  Warring^n  says  or  suggests  was  the 
reason  is  this,  that  if  any  trader  in  a  particular  place 
desire  to  name  his  goods  by  reference  to  his  place  of 
residence,  or  where  he  carries  on  his  manufacture  or 
business,  he  would  be  precluded  from  doing  so,  if 
there  was  a  trade-mark  containing  the  name  of  that 
place  registered  against  him,  and  that  that  would 
not,  of  course,  be  right.  It  would  no  doubt  be 
wrong,  I  mean  in  moral  justice,  that  a  man  living  in 
a  small  town  or  village,  and  having  put  forward  some 
new  article  of  trade,  should  not  be  entitled  to  con- 
nect it  with  his  residence  or  place  of  business.  That 
may  not  impossibly,  by  any  means,  be  the  object  of 
the  Legislature.  But  it  is  sufficient  for  my  purpose 
that  the  Lord  Justice's  words  say  what  the  object  of 
the  words  of  the  Act  was.  Then  Mr.  Bousfield  says 
that  that  cannot  apply  very  well  to  a  case  like  this, 
where  in  1889  some  fifteen  Magnolias  were  in  existence 
in  the  United  States,  and  there  are  more  now,  and  it 
cannot  be  applied  to  prevent  persons  living  in  forty- 
four  different  towns — fifteen  will  do  as  well  for  this 
argument ;  and  I  think  it  convenient  first  to  say  that 
I  must  try  the  question  as  at  the  date  of  the  registra- 
tion, and  that  the  subsequent  growth  or  creation  or 
incorporation  of  towns  cannot  have  any  bearing  on 
the  subject.  If  it  was  a  geographical  name  at  the 
date  of  the  registration,  it  fails  on  that  ground.  If  it 
was  not  a  geographical  name  at  the  date  of  the 
registration,  it  seems  to  me  that  no  one  can  have  a 
right  to  have  it  expunged  because  some  town  or 
place  has  grown  up  and  been  called  by  that  name 
since  the  registration. 

Those  being  the  words  of  the  Act,  and  that  being 
the  object,  am  I  bound  to  say  that  the  Legislature 
meant  that  whenever  a  name  proposed  to  be  put  on 
the  register,  or  being  actually  there  and  sought  to 
be  expunged,  has  a  geographical  meaning,  therefore 
it  must  not  go  on  the  register,  or,  being  there,  it 
must  be  taken  off,  even  though  its  primary  meaning 
may  be  something  quite  different,  and  it  may  have 
two  or  three  other  meanings,  perhaps  all  of  them 
better  known  than  the  geographical  meaning  P  That 
is,  the  real  question  in  this  case  is  the  question 
which  was  illustrated  by  some  remarks  made  by  my- 
self in  the  the  Apollinaris  Co,* a  case,  and  which  have 
been  cited  on  p.  204  of  [1891]  2  Ch.  There,  taking 
up,  I  suppose,  what  was  said  in  argument,  I 
instanced  or  illustrated  what  I  had  to  say  by  refer- 
ence to  "  Monkey "  as  connected  with  soap,  and  to 
"  St.  Paul "  as  connected  with  some  other  goods,  I 
am  not  sure  what.  No  ordinary  person  would  jump 
at  the  conclusion,  when  he  found  that  soap  was 
called  "Monkey/' that  it  had  any  connection  with 


the  one  or  two  by  no  means  large  olaoes,  or  well 
known  to  the  public,  which  are  callea  by  the  name 
of  Monkey.  He  would  naturally  consider  that  it  wu 
connected  with  the  inferior  animal  of  that  name. 
Again,  as  regards  St.  Paul,  no  one  would  suppose,  if 
he  came  across  St.  Paul,  that  any  reference  was 
meant  other  than  one  to  the  apostle  known  by  that 
name.  Nevertheless,  it  may  be  (and  it  appears  that 
it  is  so),  that  both  are  geographical  names.  Of 
course,  u  tiie  point  had  been  decided  in  that  case,  I 
should  not  have  been  discussing  it  now,  but  the  point 
was  not  decided. 

It  seems  to  me  that  on  these  lines  I  have  good 
ground  for  consideration  whether  '*  Magnolia  "here 
is  a  geographical  name  in  the  sense  of  its  being  the 
primary  meaning  of  the  word,  or  that  whioh  would 
occur  to  the  man  of  ordinary  education  and  intelli- 
gence, I  mean  the  Englishman  of  that  oharaoter. 
I  am  not  for  a  moment  putting  out  of  sight  that 
**  geographical  "  extends  to  the  whole  of  the  world, 
and  that  if  there  is  a  geographical  name  derived  from 
any  part  of  the  globe  it  will  offiand  ag^ainst  the  wotda 
of  the  Act ;  but  still,  the  persons  who  are  to  decide, 
whether  it  be  a  judge  or  a  jury,   if  there  is  any 
question  for  dedsion  at  all,  must  be  Englishmen  A 
ordinary  education  and  intelligence.    If  there  is  no 
question  to  decide  it  is  because  all  that  you  have  got 
to  do  is  to  establish,  as  has  been  established  here, 
that  there  are  several  places  known  as  Magnolia  in 
the  United  States,  and  that  therefore  it  is  in  one 
sense  a  geographical  name,  and  there  is  an  end  of  tiie 
whole  discussion.      If  there  is  any  question  at  all, 
then  I  think  it  has  to  be  submitted  to  the  Engtiahmasa 
of  ordinary  education  and  intelligence,  and  he  has  to 
decide  whether  tiiat  is — I   wiU  not  say   even  the 
primary  meaning   of  the  word,  but — the   meanmg 
which  would  occur  to  the  large  majority  of  people, 
as  that  which  it  would  be  regarded  in  ordmarjr  society 
as    bearing.      Without  going   into   the   evidence  I 
venture  to  say  that  a  very  small  proportion  of  persons 
of  the  character  I  have  mentioned  would  Eeoogniae 
in  the  word  **  Magnolia"  any  referenoe  to  any  town 
or  place  in  the  United  States  or  elsewhere.     On  the 
other  hand,  though  not  so  common  as  many  othec 
flowers,  the  magnolia  is  thoroughly  well  known  to 
all  persons  of  the  character  I  have  mentioned,  and  if 
"  Magnolia"  were  mentioned  in  any  ordinary  society 
consisting  of  persons  of  fair  education,  it  would  be 
understood  at  once  to  refer  to  the  flower.     That 
seems  to  me  to  be,  I  will  not  say  the  primary  meaning, 
because  primary  or  secondary  are  rather  oat  of  the 
question,  but  me  meaning  which  the  word  would 
bear  ordinarily  to  ordinary  people.      la   there  any 
reason  why  I  should  not  construe  the  Act  in  that 
way  P    I  admit,  and  I  do  not  hesitate  to  say  it,  I  am 
perplexed  by  the  extreme  terseness  and  literal  nse  of 
the  words  '*  geographical  name,"  but,  on  the  other 
hand,  I  do  not  think  I  am  bound  to  decide  that  it 
was  meant  by  the  Legislature  that  every  word  that 
was  capable  of  beins  treated  as  a  geographical  name, 
but  was  also  capable  of  being  used,  and  was  ordi- 
narily used,    among    ordinary  people    as    meaning 
something  else,  was  intended  to  be  referred  to  as  a 
geographical  name.     Mr.  Bousfield  has  given  me 
many  mstances  in  addition  to  those  whioh  I  have 
noticed  above—"  Monkey  "  and  "  St  PanL»'     I  tike 
for  instance  "Magnet."    I  suppose  there  are  few 
things  of  which  every  little  boy^  or  girl  at  school 
know  more  than  a  magnet.    It  is  a  thing  to  whick 
one  is  introduced  in  his  early  youth ;  and  to  be  told 
that  when  a  magnet  is  mentioned  it  means  not  that 
extremely  useful  article,  which  may  be  also  made  an 
extremely  amusing  toy,  and  useful  in  that  way,  bat 
some  place,  somewhere  in  America  or  elsewhere,  that 
we  have  never  heard  of,  is,  I  think,  rather  ronning 
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the  laDgnase  of  the  A^ot  of  Parliament  into  an 
abfoidity.  x  have  tried  to  diBiniss  from  my  mind,  I 
hope  saooesefnlly,  but  I  am  by  no  means  snre,  one 
oonnderatiQn  which  I  mention  to  show  that  I  have 
not  forgotten  it.  The  first  mark  registered  by  the 
leipoDdeiits  was  the  magnolia  flower,  without  the 
word  '*  Magnolia."  Then  came  "  Magnolia  "  and  the 
flover,  and  then  the  word  '*  Maji^olia  ^  and  no  flower. 
I  know  as  a  matter  of  fact  in  this  case  that  the 
nigin  of  the  series  of  trade-marks  was  the  magnolia 
Hover.  Now,  I  do  not  think  that  has  anything  to  do 
vhh it  I  tl^nk  lonffht  todismiss  it  from  my  mind. 
I  am  not  tore  my  mind  is  capable  of  the  process,  but  I 
will  endeaToor  to  perform  it,  and  decide  it  simply  on 
which  I  have  mentioned.    I  thmk  it 


the  noonds 

wouJa  be  going  too  far,  notwithstanding  many  cases, 
inolnding  the  Eholine  owe,  to  say  that  *' Magnolia'^ 
mut  be  expunged  because  it  is  a  geographical  name. 
I  think,  though  it  is  a  geographical  name — I  feel  that 
diffiooHy— for  this  purpose  it  is  not  a  geographical 
name,  Imt  the  name  of  a  flower. 

^arringUm^  Q,C.,  and  Sebcutian^ — Our  next  point 
18  that  the  word  "  Magnolia  "  has  reference  to  the 
chazaeter  and  quality  of  the  goods,  and  therefore 
eaonot  be  a  good  trade-mark :  Linoleum  Manufacture 
lay  Co.  V.  Nairn  (Linoleum  case),  26  W.  B.  463,  7  Ch. 
i>.  «M ;  Waierman  ▼.  Ayrea,  37  W.  B.  110,  39  Ch.  D. 
2»(Bever8i);  Leonard  y.  EllU,  32  W.  B.  530,  26  Ch. 
D.288(Valvoline);  In  re  ffarriaon,  M'Oregor,  &  Co., 
42  Ch.  D.  691,  38  W.  B.  Dig.  198  (Albion);  In  re 
Arbenz,  36  W.  B.  627,  36  Ch.  6.  248  "  Gem  "  Guns). 

Bouifield,  Q.C.y  Wilkinson,  and  Newtofi  Crane,  for 
the  respondent.  —  We  are  entitled  to  protection : 
PmBtU  ▼.  Birmingham  Vinegar  Brewery  Co,,  44  W.  B. 
eW,  [1896]  2  Ch.  64  (Yorkshire  Belish). 

WarringUn,  Q.C.,  in  reply,  dted  In  re  Farben- 
fdrOen'i  Trade-Mark,  42  W.  B.  488,  [1894]  1  Ch. 
«W  (Somatofle)  ;  In  re  Trade-Mark  "  Bovril,'*  ante, 
IW  (Bovril).— -On  the  evidence  it  is  quite  dear 
Aai  '<  Mapiolia  "  meant  a  particular  idloy  of  metal, 
end  that  alloy  has  been  disclosed  by  a  patent,  which 
ii  had,  and  so  anyone  can  make  '*  Magnolia." 

KjULBWiUHy  J. — ^The  objection  now  ureed  depends 
CBtiidy  upon  aeven  words  of  the  same  sm>-8ection  of 
theame  aection  of  the  Act  of  1888.  The  essential 
partieolan  must  be,  according  to  sub-section  («),  <*  a 
9atd  or  words  hawing  no  reference  to  the  character  of 
^ goods."  The  exact  words  of  the  section  are  *'  to 
the  character  or  quality  of  the  goods,"  but  I  have 
Mfawitionally  left  out  *'  or  quality."  I  think  they  are 
Mrtly  aa  autematiYe  proposition,  and  hawe  no  oon- 
aaetioii  with  character.    They  are  not  meant  as  in 

3  way  synonymous,  pointing  to  the  same  thing, 
I  am  not  snre  that  during  the  argument  my  mind 
Ittmot  been  wanting  in  predsion  by  reason  of  think- 
ing of  the  two  things  together.  I  think  they  are 
eaentially  different.  The  character  and  the  quality 
of  the  goods  are  necessarily,  as  it  seems  to  me,  when 
eae  oomes  to  consider,  entirdy  different  in  language, 
mA  also  in  sobstance  and  practice.  I  dismiss  quality 
— «ie  might  esunly  iUustrato  it— and  deal  only  with 
ftediaracter  of  the  goods. 

Is  this  case  the  reipondent  has,  I  will  not  say 
ktestod,  becaoae  that  is  a  word  very  difficult  of  con- 
atnetioa,  but  has  discorered  a  new  metal  to  which 
la  has  affixed  the  title  or  name  '*  Magnolia."  He 
has,  as  he  is  entitled  to,  taken  out  letters  patent  to 
pQleet,  lor  a  limited  ponod,  the  goods  manufactured 
by  him,  and  he  is  bound  to  have  set  out  in  the 
i(eeiftoataoa&  a  auffidently  full  description  of  the 
aaffiuil  of  manufacture  so  that  any  competent  work- 
■aa  eaa  prodnoe  it  when  the  time  for  protection 
That,  oi  oourae,  entities  him  to  prevent  any 


person  during  that  period,  as  long  as  the  patent  is 
hdd   good,  from  manufacturing  goods   or  selling 
goods  of  that  character,  but  subject  to  those  letters 
patent  the  right  of  all  her  Majesty's  subjects  to  make 
tiiose  gsods  still  exists.    It  is  only  suspended  for  a 
limited   period  during  the  currency  ox    the  letters 
patent,  and  during  that  time  the  specification  and  the 
process  of  manufacture  may  be  studied,  and  at  the 
end  of  that  time  the  goods  may  be  produced.    It  is 
therefore,  it  seems  to  me,  important  that  the  patentee 
shall  not,  by  yirtue  of  his  patent,  be  able  to  lay  hold 
upon  any  particular  dass  of  goods,  and  be  able  to  say 
at  the  expuration  of  the  patent,  "  That  which  I  have 
made  under  the  patent  until  now,  henceforth  I  will 
protect  under  a  registered  trade-mark,  or  in  some 
other  way."     It  is  reasonable  to  suppose  that  the 
Legislature  has  intended  that  the  liberty  of  the  public 
shs3l  be  preserved  in  that  manner,  and  that  the 
patent  shul  onl^  operate  during  the  currency  of  the 
patent.    There  is  no  reason  why  a  man  should  not 
call — at  least  so  I  have  held — any  goods  which  he 
has  produced  "  Magnolia,"  and  there  is  no  reason 
why  he  should  not  ^1  a  white  metal  which  he  pro- 
duces '*  Magnolia,"  but  it  seems  to  me  that,  regard- 
ing it  from  general  law,  and  remembering  that  the 
Legislature  must  be  taken  to  have  meant  that  the 
general  law  shidl  only  be  interrupted  so  far  as  is 
necessary  for  the  purpose  of  particular  legislation, 
and  so  far  as  the  particular  purpose  is  expressed,  it 
seems  to  me  reasonable  to  condude  that  what  a  man 
can  protect  by  means  of  a  trade-mark  must  be  some- 
thing whidi  tiie  public  can  produce  dther  now,  or,  if 
it  is  in  the  meantime  protected  by  letters  patent,  at 
the  expiration  of  tiiose  letters  pat^t.    If  the  respon- 
dent's arguments  be  sound,  that  position  is  sup- 
ported  in   the   present    case,    because    what    the 
respondent  makes  is  a  metal  to  which  he  has  siven 
and  wluch  he  says  has  assumed  and  has  gidned  the 
titie  or  name  of  *'  Magnolia,"  and  he  has  registered  it 
as  *'  Magnolia."    The  result  is  that  it  is  known  as 
magnolia,   and  nothing    eLse;    that    any   magnolia 
which  is  produced  is  the  respondent's  magnolia;  that 
anyone  who  professes  to  manufacture  and  sdl  maff^ 
noUa  will,  quite  apart  from  the  letters  patent,  simply 
under  the  trade-mark,  be  acting  wrongfully,  and  be 
liable  to  an  injunction  and  other  remedies,  because  he 
has  made  that  which  the  respondent  has  appropriated 
to  himself,  that  is,  magnolia.    There  are  not  several 
Idnds  of  magnolia.    Magnolia  is  not  one  of  a  class  of 
white  metab.    It  is  what  it  is  described  as ;  it  is  a 
white  metal  named  magnolia.    There  may  be,  and 
apparentiy  there  are,  many  other  white  metals ;  there 
are  apparently  many  other  anti-friction  white  metals, 
but  this  is  a  new  production  to  which  the  name  of 
magnolia  is  given.    The  result  is  that  dther,  if  not 
now,  at  anyrate  by-and-bye,  if  this  white  metal  can 
be  described  only  as  magnolia,  it  will  probably  be 
so  described,  unless  other  persons  manufacture  it,  if 
nothinff  happens  by  reason  of  what  we  are  told  in  this 
affidavit  of  Mr.  Mdlor's.    It  will  be  described  so 
during  the  continuance  of  the  letters  patent,  and  it 
will  be  continued  to  be  so  described  after  the  letters 

Satent  have  expired,  with  the  result  that  the  respon- 
ent  will  have  appropriated  to  himself  the  name 
*'  Magnolia,"  not  as  describing  one  of  the  descriptions 
of  anti-friction  white  metal,  but  the  particular  white 
metal  which  he  produces,  and  which  he  has  dis- 
covered. It  seems  to  me  that  it  cannot  have  been 
the  intention  of  the  Legidature  that  that  should 
happen,  and  I  think  it  comes  within  the  exact  words. 
The  character  of  those  goods  is  described  by  the 
name  **  Magnolia."  Whether  it  is  a  full  and  suffi- 
cient description  in  the  letters  patent  or  not  is  not 
for  this  purpose  material.  If  it  is,  then  you  have  the 
whole  desonption,  aud  it  is  called  magnolia.    If  you 
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have  not,  still  it  ia  what  the  req[K)ndeiit  makes  and 
calls  magnolia.  Whichever  way  it  is,  what  he  is  pro- 
tecting is  of  the  character  magnolia.  It  aeema  to 
me,  therefore,  that  the  respondent  unfortunately 
selected  a  word  which  does  not  fall  within  the  limited 
terms  of  the  Act  of  Parliunent,  and  on  that  ground 
these  two  trade-marks  must  come  off.  That  leaves 
the  flower. 

Warrington f  Q.C,  and  Sebcutian. — As  to  the  first 
triide-mark,  our  first  objection  is  that  the  maniolia 
flower  is  only  the  equivalent  of  the  word  **  Mag- 
nolia," and  as  the  word  "  Magnolia  **  has  been  found 
improper  for  registration  as  a  trade-mark,  the  trade- 
mark consisting  of  a  flower  must  be  bad  also.  We 
further  say  that  it  is  registered  only  in  class  6  for 
bearings  by  the  Magnolia  Anti-friction  Metal  Go. 
That  company  had  no  goodwill  in  England  at  all. 
Certainly  none  in  bearings.  Persons  here  bought  in 
America  metal  from  the  American  company,  but  that 
was  all  in  ingots  and  was  paid  for.  Subsequently 
the  American  compuiy  assigned  to  the  present  regis- 
tered pro|>rietors,  but  the  i^erican  company  had  no 
goodwill  in  the  class,  so  nothing  passed.  The  facts 
show  that  there  is  no  question  of  agency  for  the 
American  company,  but  only  an  exclusive  contract. 
The  object  of  a  trade-mark  is  to  protect  a  man's 
trade,  here  there  was  no  trade  or  goodwill  in  the 
matter  of  bearings. 

Bousfield,  Q»C,f  Wilkinson,  and  Newton  Crane,— The 
sole  use  of  this  metal  is  for  anti-friction  bearings, 
either  alone  or  in  combination  with  a  hard  metel. 
The  New  York  company  wished  to  establish  a 
business  in  this  country,  and  appointed  ''agents" 
for  the  purpose  of  pushing  the  business,  and 
these  ap;ents  were  to  be  paid  for  it— it  does  not 
matter  in  what  way,  and  the  fact  that  in  this  case  it 
was  by  grant  of  right  of  exclusive  use  of  metal 
instead  of  commission  is  immateriaL  We  established 
a  goodwill  at  the  expense  of  giving  Stanley  exclusive 
riffht  to  sell  the  metal.  Then  comes  the  partnership 
which  paid  Stanley  £300  in  lieu  of  his  sole  right  to 
trade  in  the  metal  hereafter.  Consequently  they  stand 
in  his  shoes.  Suppose  the  partnership  came  to  an  end 
the  goodwill  would  revert  to  us,  even  if  for  years  we 
sold  not  an  ingot,  and  we  could  sell  it  along  with  our 
trade-marks. 

Kekewioh,  J. — The  only  trade-mark  remaining  to 
be  dealt  with  is  No.  86,401,  registered  on  the  9th  of 
February,  1889.  It  is  in  the  form  of  a  flower.  The 
first  objection  taken  to  it  is  that  that  flower  is  merely 
the  representation  of  a  magnolia;  that  it  must  be 
taken  to  be  equivalent  to  the  word  "  Magnolia " ; 
and  that  as  **  Magnolia  "  itself  has  been  held  to  be 
an  insufficient  and  improper  trade-mark,  therefore 
the  flower  which  is  its  equivalent  is  also  improper. 

I  cannot  follow  that  argument.  -  Here  I  have  a 
device  or  a  design,  and  not  a  word.  It  may  very 
well  be  that  this  is  intended,  as  we  know  it  is,  to  lie 
a  magnolia,  and  that  any  persons  of  ordinary 
acquaintance  with  flowers  would  recognize  it  as  a 
magnolia.  But  there  seems  to  me  to  be  all  the 
difference  in  the  world  between  a  device,  however 
equivalent  it  may  be  to  a  word,  and  a  word  itself. 
Without  going  further  into  it  I  overrule  that  objec- 
tion. 

The  other  objection  is  of  an  entirely  different  charac- 
ter. This  tirade-mark  was  resistored  in  the  first 
instance,  and,  I  assume,  properly  registered,  by  the 
Magnolia  Anti-Friction  Metal  Co.  It  has  been 
assigned  by  that  company  to  the  Magnolia  Metal 
Co.,  which  company  is  now  defending  this  trade-mark. 
The  objection  is  that  there  can  have  been  no  proper 
assignment  of  that  trade- mark  to  the  Magnolia  Metal 


Co.,  because  the  assignor  had  not,  at  the  dato  of  the 
assignment,  which  was  the  29th  of  October,  1896, 
any  "  goodwill  of  the  business  concerned  in  the  par-^ 
ticular  goods  or  classes  of  goods  **  for  which  it  was 
registered. 

Mr.  Bousfield  has  addressed  me  an  argument  which 
is  perfectly  convincing,  to  my  mind,  that  the  Mag- 
nolia Anti-Friction  Metal  Co.  had  at  the  dato  of  tbit 
assignment  a  goodwill  in  a  business.    It  seems  to  me 
tiiat  whether  you  call  Mr.  Stanley  and  those  who 
succeeded  him  agents  or  sole  importers,  whatever 
the  particular  relation  of  his  was  to  the  company,  and 
how  he  was  remunerated,  whatever  those  details  may 
be,  and  however  they  may  be  acouratoly  described, 
still,  on  the  determination  of  that  agency  or  lioeDoe 
or  privileges,  the  business  which  had  tiieretofore  been 
conducted  by  them  in  that  representative  capadtj 
reverted,   as  Mr.    Bousfield   says,   to  the  principals, 
or   the    Magnolia    Anti-Friction   Metal    Co.,    and 
therefore,   they   thenceforward  had  the  benefit  of 
the  business   which    had   been    established  in  this 
country,  and  in  that  business  they  had  a  goodwill. 
So  far  I  entirely  follow  the  argument,  but  that  does 
not  grapple  with  the  meaning  of  the  statute  or  the 
circumstances  of  the  case.     The  statute  says  that  it 
shall  be  the  goodwill  of  the  business  concerned  in  the 
particular  g^>ds  or  classes  of  goods  for  which  it  has 
been  registered.    Therefore,  in  order  to  sustain  the 
trade-mark,  it  must  be  shown  that  the  company  had 
not  merely  a  goodwill  in  a  business  of  metal  manu- 
facturers—but a  goodwill  in  a  particular  business 
— namely,  that  of  the  nuinufacture  and  sale  in  this 
country,   of   metel  bearings,  the  thhde-mark  being 
registeored  simply  in  class    6,  and  being  for  "anti- 
friction metal  bearings,  being  parts  of    machinery 
other  than  horticultural  and  agricultural  machinery.** 
It  is  not  pretended  that  the  .^erican  company  ever 
sold  a  metal  bearing  in  this  country.      They  were 
minded  to  sell  their  metal  in  this  country,  and  by 
means  of  arrangemente  between   Mr.  Stanley  and 
others  they  succeeded  in  pushing  apparently  a  con- 
siderable business  in  England.    Li  oraer,  as  I  under- 
stand  tiie  evidence,  to  procure  purohaaers  in  thii 
country  they  sent  over  to  Mr.  Stanlcry,  and  I  sup- 
pose uso  to  those  who  succeeded  him,  samples  of 
metal  bearings,  not  samples  for  sale*  but  samples  by 
way  of  Ulustration  of  the  great  and  advantageous 
uses   to    which   the  metal   was  cabbie    of    oeing 
applied.    Some   of  them  were  beann^    not   fresh 
from    the    manufacturer,      but     bearing^       which 
had.   been    used   by    railway    companies,    and  were 
intended   to    show    aad    convince   intending    pur- 
chasers  what   a   long    life    these  metal    beanngs 
had  when  properly  constructed.      Mr.  Stanley  says 
that  the  American  company  were  as  a  fact  prepared 
to  supply  the  bearings  themselves,  but  equally  as  a 
matter  of  fact  they  never  did  so,  and  I  have  heard  of 
no  transaction,  no  attempt  at  an  order,  no  attempt  at 
a  fulfilment  of  an  order  for  metal  bearings  to  be  sup- 
plied by  the  American  company.    What  happened 
was    this.      Mr.    Stenley    having  persuaded    divers 
persons  here  of  the  great  merits  of  this  metal  and  its 
applications    to    metal  bearings,   instmcted  oertatn 
manufacturers  in  Cardiff  to    produce    these  metal 
bearings  and  then  those  metal  bearings  ware  sold  by 
him  or  his  firm  for  their  own  profit,  not  aooonnting 
in  any  way  to  the  American  company.     The  business 
so  far  as  there  was  a  business,  and  so  far  as  there  wss 
a  goodwill  in  it  in  the  matter  of  bearings,  was  the 
business  not  of  an  American  company  bat  of  Mr. 
Stanley  and  his  firm.    There  was  no  bnsiness  done- 
no  business  really  attempted  to  be  done — however 
much  there  might  have  been  if  the  opportonity  had 
occurred  to  do  it,  no  business  was  actually  done  by 
the  American  company.     The  opportunity  did  not 
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Tfaerafore,  though  they  had  a  goodwill 
vpfmaXij  of  considerahle  value  at  the  date  of  the 
angnment,  in  the  metal,  they  had  no  goodwill  in 
ihB  metal  bearingB.  The  result  is  that  they  had  no 
goodwiD  in  a  business — '*  of  a  business  '*  is  the  term 
used  i&  the  statute,  "concerned  in  the  particular 
goodfl  or  classes  of  goods  for  which  the  trade- mark 
TO  registered."  The  result  is  that  the  trade-mark 
is  incapable  of  assignment  by  them.  It  was  really  an 
MBgnment  of  a  trade-mark  **  in  gross  "  as  the  phrase 
18,  and  of  course  it  cannot  any  longer  belong  to  the 
origmal  company  if  it  still  exists,  they  having 
attempted  to  assign  it,  and  it  cannot  be  held  by  the 
JMwnees  because  nothing  passed  to  them.  The 
ntm  18  that  that  trade-mark  like  the  others  must 
oome  off^  and  the  respondents  must  pay  the  costs. 

Solicitors,  Sugden  A  Ha/rford  ;  Indertnaur  &  Brown, 


Chas.  IHir. 
Byrne,!.  ^ 


Feb.  25. 


Btheb  v.  MoIlbot.  (a.) 

Satemeni'' Right  of  way — Eaeemerd  in  gross — Covenant 
intfc  yearly  tenant  and  his  **  heirs  and  assigns  " — 
AUeraUon  of  grantee* s  interest  in  the  dominant  tene^ 
ment^Estoppel. 

A  grant  by  deed  of  a  right  of  way  to  a  yearly  tenant 
of  ike  dominant  tenement  and  his  heirs  and  assigns,  will 
iu  determine  hy  reason  of  the  fact  that  the  yearly 
te»aaU  of  the  dominant  tenement  subsequently  acquires 
Ik  fee  in  the  dominant  tenement, 

Tdal  of  action. 

This  was  an  action  in  which  the  plaintiff  daimed  a 

dedaration  that  the  defendant  was  not  entitled  to  a 

^jAii  of  way  over  certain  land  of  the  plaintiff  in 

weOealey'rood,  Croydon,  an  inj  miction,  and  damages. 

Hie  facts  of  the  case  were  as  follow : 

By  an  indenture  dated  the  12th  of  March,  1869, 

aad  made  between  John  Drummond  and  William 

I^nnuDond  of  the  one  part,  and  the  Warden  and  Poor 

of  the  Hospital  of  the  Holy  Trinity  in  CroTdon  of 

the  Foundation  of   John  Whitgift,  Archbishop    of 

Ontterbury  (thereinafter  called  *'  the  said  hospital  "j, 

of  the  other  part,  a  piece  of  land  in  the  parish  of 

Cboydon  containing  3a.   19p.,  or  thereabouts,   was 

MBTeyed  by  the  said  John  Drummond  and  William 

l)nniimond  to  the  use  of  the  said  hospital  in  fee 

■BQkle.    F^om  the  date  of  the  said  convejance  the 

■ad  hospital   and  the  governing  body  thereof  had 

ben  in  undisturbed    possession  of   the  said  land, 

vUeh  is  known  as  **  The  Cricket  Field." 

The  said  indenture  contained  a  recital  that  it  had 
Uen  agreed  npon  the  treaty  for  the  purchase  of  the 
•ad  land  that  the  said  hospital  should,  immediately 
ifter  the  completion  of  the  said  purchase,  grant  unto 
the  said  John  Drummond  and  William  Drummond, 
their  heus  and  assigns,  a  right  of  footway  at  all 
tMs  of  the  width  of  aix  feet,  for  them  and  each  of 
ftfln,  and  their  and  each  of  their  heirs  and  assigns, 
iid  their  or  any  of  their  agents  and  servants,  and 
tts  **"»*"tT  and  occupiers  for  the  time  being  of  the 
Masuages,  gardeoB,  and  premises  coloured  pink  on 
fta  plan  annexed,  or  any  part  thereof,  and  all 
ftuoBg  going  to  or  from  the  said  messuages,  gardens, 
Mdpna&ises  with  the  permission  of  them,  or  any  of 
Hmm,  over  and  along  a  footoath  on  the  north  aide 
nd  part  of  the  west  side  of  the  said  piece  of  land 
thereby  ccnve^ ed,  which  footpath  was  distinguished 

(«.)  Reported  by  J>  Abthur  Pbioe,  Esq.,  Barrister- 
at-Law. 


by  a  yellow  colour  on  the  said  plan,  and  which  said 
right  of  footway  was  to  extend  to  and  into  and  from 
any  part  of  the  boundary  line  of  the  said  premises 
coloured  pink  from  and  to  and  into  the  said  road 
called  '*  Wellesley-road  "  ;  and  a  further  recital  that 
in  pursuance  and  part  performance  of  the  said  agree- 
ment a  deed  had  been  prepared  and  was  mtended  to 
be  executed  immediately  after  the  execution  of  the 
said  indenture  now  being  stated  for  the  purpose  of 
granting  such  right  of  way  as  aforesaid. 

Acco^ingly,  by  a  deed  dated  the  13th  of  March, 
1896,  and  made  oetween  the  said  hospital  of  the  one 
part,  and  the  said  John  Drummond  and  William 
Drummond  of  the  other  part,  in  pursuance  of 
the  said  stipulation  and  agreement  and  in  con- 
sideration of  the  said  conveyance,  the  said  hospital 
covenanted  and  granted  as  follows : — ''  The  said 
hospital  doth  hereby,  for  themselves,  their  successors 
and  assigns,  covenant  and  grant  with  and  to  the 
said  John  Drummond  and  William  Drummond,  their 
heirs  and  assigns,  that  it  shall  bo  lawful  for  the 
said  John  Drummond  and  William  Drummond,  their 
and  bis  heirs  and  assigns,  and  their  and  each  of  their 
agents  and  servants,  and  the  tenants  and  occupiers 
for  the  time  being  of  the  messuages,  gardens,  ^and 
premises  coloured  pink  on  the  plan  m  the  margin  of 
these  presents,  and  of  every  part  of  such  messuages, 
ffardens  and  premises,  and  all  persons  going  to  or 
from  the  said  messuages,  gardens,  and  premises  with 
express  or  implied  permission  by  them  or  any  of 
them,  to  enjoy  and  use  a  right  of  footway  at  all 
times  hereafter  of  the  width  of  six  feet  over  and  along 
a  footpath  on  the  north  side  and  part  of  the  west 
side  of  the  piece  of  land  conveyed  by  the  said  recited 
indenture  (i.e.,  the  deed  of  the  12th  of  March, 
1869)  and  wldch  said  footpath  is  distinguished 
by  a  yellow  colour  on  the  said  plan  drawn  in  the 
margin  of  these  presents,  and  which  said  right  of 
footway  shall  extend  to  and  into  and  from  any  part 
of  the  boundary  line  of  the  said  premises  coloured 
pink  from  and  to  and  into  the  said  road  called 
Wellesley-road." 

The  deed  contained  covenants  for  title  in  respect  of 
the  said  grant. 

At  the  date  of  these  deeds  the  land  conveyed  to  the 
hospital  was  bounded  on  the  east  by  theWellesley-road, 
on  we  northerljr  half  of  its  west  side  by  two  pieces  of 
land,  one  of  which  was  then  held  by  John  and  William 
Drummond  as  lessees  for  a  term  which  expired 
in  1878,  and  the  other  by  John  Drummond  on  a 
parol  tenancy  from  ^ear  to  year,  which  lasted  until 
1870.  These  two  pieces  of  land  were  the  premises 
coloured  pink  on  the  p^an  annexed  to  the  deed  of  the 
12tb  of  Tdarok,  1869. 

In  1870  John  Drummond  purchased  the  fee  in  the 
latf er  portion. 

John  Drummond  died  in  1880,  having  devised  and 
bequeathed  his  residuary  estate  (which  included  the 
fee  simple  in  this  plot)  to  William  Drummond,  who 
died  in  1884,  having  derised  and  bequeathed  all  his 
estate  to  Elizabeth  Drummond,  whose  devisees,  by  an 
indenture  dated  the  14th  of  November,  1894,  granted 
and  conveyed  the  same  piece  of  land  to  Stai>les  in  fee, 
**  together  with  such  rights  of  way  belonging  to  the 
vendors  as  tenants  or  occupiers  of  the  premises 
hereby  conveyed  or  otherwise  at  all  times  over  and 
along  the  footpath  of  the  width  of  six  feet  as  was 
granted  by"  we  indenture  of  the  ISth  of  March, 
1869. 

By  a  lease  dated  the  29th  of  May,  Staples  demised 
the  same  piece  of  land  together  with  the  right  of  way 
to  the  defendant. 

In  1895  the  plaintiffs,  who,  under  a  scheme  ap- 
proved by  the  Queen  in  Council  in  1881,  were  the 
governing  body  of   the  Jiospital,  commenced   the 
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erection  of  a  wall  to  divide  their  three-aore  field 
known  as  the  «  Grioket  Field,"  from  the  defendant's 
land,  a  portion  of  which  wall  the  defendant  on  the 
25th  of  August,  1895,  caused  to  be  thrown  down, 
daiming  a  right  of  access  from  his  land  to,  and  a 
right  of  way  across  the  plaintiffs'  field  to,  the 
Wellesley-road. 

Eve^  Q.C.,  Badcock,  and  Henderwny  for  the  pliun- 
1a£E8.— It  is  not  possible  to  grant  a  right  of  way  in 
perpetuity  by  a  use  of  the  words  heirs  and  assigns. 
The  grant  ox  the  easement  could  only  operate  io  vest 
in  John  Drummond  an  interest  co-extensive  with  his 
interest  in  the  dominant  tenement,  which  was  that  of 
a  tenant  from  year  to  year.  Such  interest  terminated 
by  merger  when  he  piurohased  the  fee  in  1870,  and  the 
gnuit  can  have  no  application  to  the  new  interest 
which  he  acquired  at  that  date.  If  the  grant  was 
more  than  this  it  was  an  attempt  to  create  an  ease- 
ment in  gross,  and  this  is  invahd.  The  words  heirs 
and  assigns  cannot  assist  the  defendant. 

They  referred  to  Lord  Dynevor  v.  Tennant,  37  W.  B. 
193,  13  App.  Gas.  279;  Year  Books,  21  Edw.  3,  2,  pi. 
5 ;  Ackroyd  v.  Smith,  10  G.  B.  164. 

Beniiml,  Q,0.,  and  Turrdl,  for  the  defendant.— 
The  two  conveyances  must  be  regarded  as  one  transac- 
tion, and  the  plaintiffs  cannot  insist  on  the  validity 
of  the  conveyance  to  themselves  and  treat  their  own 
grant  and  covenant  as  bad.  This  was  not  an  attempt 
to  create  an  easement  in  gross.  It  was  a  covenant  to 
grant  a  righlt  of  way  to  a  person  so  long  as  his 
interest  in  a  certain  tenement  continued.  It  was 
probably  in  the  contemplation  of  the  parties  at  the 
time  tliat  these  deeds  were  drawn  up,  that  the 
Drummonds,  or  one  of  them,  might  acquire  the  fee  in 
the  tenement  in  question. 

Eve,  Q^Cf  in  reply. — On  the  question  of  intention 
the  grant  could  hardly  have  been  supported  if  the  fee 
had  been  purchased  after  the  leasdiold  interest  had 
determined. 

Bybkb,  J. — [His  lordship  first  stated  the  facts  of 
the  case,  and  then  continued:]  The  short  point  is 
this.  John  Drummond  was  tenant  from  year  to  year 
of  a  plot  of  land  marked  G  in  the  plan  on  the  state- 
ment of  daim.  In  1870  he  bought  the  fee  simple  in 
that  land.  There  were  some  ol£er  plots  held  by  the 
Drummonds  on  leases  which  have  expired,  and  with 
these  I  have  therefore  not  to  deal ;  confining  myself, 
therefore,  to  plot  G.  At  the  date  of  the  covenant  and 
grant  relating  to  the  right  of  way,  John  Drummond 
was  only  tenant  from  year  to  year  of  that  plot,  and 
the  ar^^ument  is  that  tiie  grant  was  only  intended  to 
give  him  a  right  of  wa^  while  the  tenancy  lasted,  and 
if  that  were  so,  the  right  would  not  extend  to  any 
subsequent  interest  that  he  might  acquire  in  the 
tenement.  But  in  my  judgment,  having  regard  to 
the  use  of  the  words  **  heirs  and  assigns  "  and  *'  at  all 
times  hereafter,"  and  the  whole  tone  and  tenour 
of  the  deed,  and  in  view  of  tiie  fact  that  John 
Drummond  shortly  afterwards  acquired  the  fee,  this 
cannot  be  said  to  be  the  true  construction.  It  was,  I 
hold,  contemplated  that  so  long  as  the  Drummonds 
or  either  of  them,  or  the  heirs  or  assigns  of  either 
of  them,  were  interested  in  the  tenements  in 
question,  the  right  of  way  was  to  subsist.  It  is  not 
an  unfair  inference  to  draw  that  it  was  in  the  con- 
temi>lation  of  the  parties  that  the  Drummonds  might 
acquire  the  fee  simple.  There  is  no  need  to  dwell  on 
the  authorities.  The  case  from  the  Tear  Books  is  no 
authority  in  the  present  case.  In  that  case  the 
gnmtee  of  the  right  of  way  over  land  to  a  mill,  of 
which  he  was  not,  at  the  time  of  the  grant,  seised 
for  any  estate,  afterwards  purchased  the  mill,  and 
it  was  held  that  he  could  not  maintain  an  action 


asaanst  the  grantor  for  disturbing  him  in  this 
right  of  way.  The  point,  however,  was  that  the 
grantee  had  no  interest  in  the  mill  when  the  right  of 
way  was  granted.  Lord  Dynevor  v.  Tennant  does  not 
involve  the  present  point.  Assuming  that  it  does 
decide  that  you  must  regard  a  right  of  way  as  having 
been  made  with  reference  to  an  flxisting  interest  in  a 
dominant  tenement,  that  does  not  predude  the  ques- 
tion whether,  on  the  determination  of  such  interest,  if 
a  larger  interest  is  acquired  by  the  grantee,  his  right 
is  not  continued.    The  action  must  be  dismissed. 

Action  dismissed. 

Solicitors,  iVtor,  Church,  A  Adams,  for  Drummond, 
Eohinson,  <fc  Till,  Croydon ;   W,  C.  Ooulding. 


S-T^-^^'"'     XT    \  MarohlS. 

(Gave  and  Lawrance,  JJ.)  ) 

Williams  akd  Aitotheb  v.  Matob  and  Gobpoba- 

TION  OF  MANCHSSTKB.   (a.) 

Local  government — MunicipcU  corporation — Burgess- 
Minutes  of  proceedings  of  council — Right  to  inspest^ 
C(ymmiUees — Munidpai  Corporations  Act,  1882  (45  & 
46  Vict,  c,  60),  s.  233. 

By  section  233  of  the  Municipal  Corporations  Ad, 
1882,  a  burgess  has  the  right  (o  inspect  minutes  of  pro- 
ceedings  of  the  municipal  council,  hut  the  Act  does  not 
give  the  right  in  terms  to  a  burgess  to  inspect  minutes  of 
proceedings  of  a  committee  appointed  by  the  council. 

Burgesses  of  tJie  city  of  M,,  being  dissatisfied  that  on 
the  minutes  of  the  council  no  particulars  appeared  of 
the  proceedings  of  committees  approved  by  VU  council, 
claimed  tTie  right  to  inspect  aU  minutes  of  such  com'- 
mittees. 

Held,  that  the  burgesses  had  the  right  to  inspect  otdy 
such  minutes  of  committees  as  were  actually  laid  before 
the  council  for  their  approval. 

Special  case. 

lliis  was  an  action  brought  to  obtain  an  expression 
of  opinion  by  the  Divisional  Gourt  as  to  the  nature 
and  extent  of  the  riffht  confenred  on  the  burgesses  of 
a  dty  or  borough  by  section  233  of  the  Municipal 
Gorporations  Act,  1882,  to  inspect  the  minatea  of  the 
council  and  those  of  its  committees. 

The  facte  set  out  in  the  case  were  as  follow  :— 
The  plaintiffs  were  certain  citizens,  and  the  defen- 
dante  the  municipal  corporation,  of  the  City  of  Man- 
chester. The  proceeding  of  that  corporatioin  am 
regidated  by  the  Municipal  Gorporations  Act,  1882, 
which  provides  as  follows  by  section  233 : — "  (1)  The 
minutes  of  proceedings  of  the  council  shall  be  open 
to  the  inspection  of  a  burgess  on  payment  of  a  fee 
of  Is.,  and  a  burgess  may  make  a  copy  thereof  (ff 
teke  an  extract  therefrom.  (2)  A  burgess  may  make 
a  copy  of  or  take  an  extract  from  an  order  of  the 
council  for  the  payment  of  money." 

The  corporation  had  from  time  to  time  exercised 
the  powers  conferred  on  them  bjr  this  statute  and  by 
various  local  Acte,  and  had  ap]^mted  committees  for 
the  transaction  of  certain  bnsmess,  and  the  acte  of 
these  committees  had  been  submitted  to  the  council 
for  approval,  as  required  bv  the  Act  of  1882. 

The  corporation,  under  clause  B  of  Schedule  U.  of 
the  Act,  made  several  standing  orders  for  the  regula- 
tion of  the  management  of  the  counciL  Among 
them  was  the  following : — "  XI.  (1)  An  epitome  m 
the  minutes  of  the  several  committees  of  the  conncQ 
shall  be  prepared  each  month  under  the  direotioa  of 

(a.)  Reported  by  Ebskine  Bbid,  Esq.,  Barrister- 
at-Law. 
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tiie  town  dork  and  be  submitted  to  the  ohaimian  of 
euh  oommittee  prior  to  its  being  sent  to  the 
oooimbL 

The  minutes  kept  by  the  oouncil  merely  referred  to 
thspiooeedmgs  of  the  diffarent  committees  b^  stating 
that  the  proceedings  of  a  partioalar  committee  had 
heen  letd  and  approved.  Minutes  of  proceedings  of 
oommittees  are  also  recorded  in  books,  which  are 
lobiniited  for  the  approval  of  the  council. 

The  plaintiffil  macte  an  application  for  an  inspec- 
tkm  of  the  minutes  of  proceedings  of  the  Qbb  and 
Srran  Committees,  which  are  referred  to  in  the 
ninntes  of  the  councQ  as  having  been  read  and 
i{rprofed  during  the  past  two  years,  and  they  ten- 
dered the  fees  mentioned  in  the  section.  The  corpora- 
tion declined  to  produce  the  minute-books  of  either 
oommittee,  on  the  ground  that  the  production  of 
them  for  inspection  would  be  inimical  to  the  interests 
of  the  citisens.  They  were  advised  also  that  it  would 
be  inooDsistent  with  public  interests  to  permit  an 
inipeoiion  of  the  minutes  of  committees  as  of  right  in 
til  esses,  and  as  they  believed  such  inspection  could  not 
he  dmad  under  the  statute,  they  declined  to  accede 
to  the  plaintiffil'  demand. 

C.  A,  RusieUy  Q,C.,  for  the  plaintiff.— The  minutes 
oi  the  town  oouncil  had  been  kept  for  years  past  in 
ndi  a  way  that  it  was  impossible  to  ascertain  there- 
from what  the  proceedings  of  committees  really 
wen  that  luppeared  on  the  minutes  as  having  been 

roved.  TOte  plainti£Ei  do  not  ask  the  court  to  direct 
the  corporation  should  adopt  a  different  method 
of  keepbig  their  minutes,  but  to  express  their  opinion 
that  so  long  as  the  council  thought  fit  to  keep  them 
in  the  present  iUuaory  maimer,  the  burgesses  should 
have  the  right  to  inspect  the  minutes  of  the  com- 
irittses  for  we  purpose  of  ascertaining  what  in  fact 
theprooeediDgs  were  that  the  council  had  approved. 
The  minutes  of  the  council  certainly  did  not  give 
•nflBdent  details  of  work  sanctioned  to  be  done.    For 
mstanoe,  the  minutes  of  the  corporation  would  read : 
"The  proceedings  of  the  Watch  Commitee  having 
heen  read,  resolved  that  the  same  be  approved."    To 
■•■^Main  what  was  approved  a  burgess  must  have 
aeoess   to   the    minutes    of   the  Watch    Committee 
fctexed  to.     Again,  suppose  the  Parks  Committee 
noommended  the  erection  of  a  bandstand  at  a  cost 
of  £250.     The  minute  of  the  council  would  give  no 
fflfonnatioii  whatever,  and  this  was  clearly  against 
the  spirit  of  the  Act. 

Asjmth,  Q.C.  {Macmorran,  Q.C,  with  him),  for  the 

eoipoimtum. — ^The  corporation   do  not  contest  this 

matter  in  any  contentious  spirit,  but  merely  to  get 

^niduioe  frook  the  court.    [Cayb,  J.— One  thine  is 

dear,  that  under  the  Act  the  burgesses  are  intended 

to  know  aboat  the  acts  of  the  coiporation.]    The 

have  always  been  allowea  to  inspect  the 

of    oommittees  when  such  inspection  was 

with  public  interest,  but  there  were  cases 

wImb  it  woold  be  most  inexpedient  to  allow  them  to 

sie  aU  the  preliminary  details.    [Cayb,  J.— They  are 

Mtitiad  to  ask  to  be  shown  what  has  been  approved 

bf  the  oouncil.]    The  corporation  were  willing  at 

ease  to  eonoede  that  point,  but  they  desired  to  keep 

hnk  Iran  inapection  such  minute-books  of  commit- 

tiM  as  oontained  preliminary  proceedings  leading  up 

lote  ftnal  aota.    [Cave,  J.— ^here  I  agree  with  the 

sorpotatioo*     But  the  difficulty  is  to  separate  what 

IW  biiifti— no  are  entitied  to  see  in  the  mmutes,  from 

vlat  thej  are  not.]    A  practical  solution  of  the  diffi- 

eaify  sd^t  be  arrived  at  if  the  "  epitome  "  directed 

to  be  ptfmitnfl  to  the  council  under  Order  XI.  ^1), 

vhieh  contained  a  summary  of  the  decisions  actually 

ftMmed  at  by  the  committees,  were  in  future  treated 

m  part  of  the   minutes  of  the  oouncil.    What  the 


corporation  desired  to  be  made  clear  was  that  they 
were  in  no  way  bound  to  disclose  confidential  preli- 
minary matters.  The  Act  did  not  confer  on  a  bur- 
gess  a  right  to  inspect  minutes  of  any  committee. 
There  was  a  distinction  made  in  the  Act  between  the 
two.  Thus,  in  section  22  (5)  reference  was  expressly 
made  to  the  *'  minutes  and  proceedings  of  the  meeting 
of  the  council  and  of  committee."  The  prayer  of  this 
claim  was  that  the  burgesses  should  be  declared  to 
have  a  right  to  inspect  the  minutes  and  proceedings  of 
any  committee.  [Cayb,  J. — That^  in  our  opinion,  is 
asking  too  much.  Mr.  Bussell  has  intimated  that  he  is 
willing  to  accept  the  offer  of  the  corporation,  provided 
that  the  right  to  inspect  be  ext^ided  to  all  acts  sub- 
mitted for  approval  to  the  counoiL]  The  corporation 
offering  no  further  objection. 

*  The  CouBT  (Cayb  and  Lawbanob,  JJ.),  on  those 
terms,  granted  a  declaration  that  the  burgesses  were 
entitled  to  inspect  in  future  the  minutes  of  idl  acts 
of  committees  submitted  to  the  council,  whether 
those  acts  were  finally  approved  or  not. 

The  question  of  costs  having  previously  been 
arranged  by  the  parties,  the  court  made  no  order 
thereon. 

Solicitors  for  the  plaintiffs,  Busk  4h  MeUor,  for 
Hinde,  Milne,  ^  Bury,  Manchester. 

Solicitors  for  the  defendants,  Sharpt,  Park, 
Pritchard,  &  Barham,  for  W.  H.  Talbot,  clerk  to  the 
corporation. 


Q.  B.  Div.        ) 
(Hawkins,  Cave,  >  Nov.  14;  Dec.  21. 

and  Wright,  JJ.)  ) 

CowBN  {Appellant)  v.  Thb  Town  Clerk  of  Einqston- 
TTPON-HuLL  {Respondent),  (a.) 

Election  law — Registration — Parliamentary  franchise — 
Borough  vote — Disqualifying  alms—Almspeople  in 
almshouses — Lands  vested  in  almspeople — Reform  Act, 
1832  (2  <fe  3  Will.  4,  c.  45),  s.  36. 

By  a  grant  of  lands  a  charity,  known  as  the  Charier^ 
house  Hospital,  was  established  at  Hull  for  a  number  of 
poor  men  and  women,  and  the  condition  for  election  to 
the  charity  was,  and  still  is,  that  the  persons  should  be 
** feeble  or  old,  so  long  as  they  are  necessitous,*^  The 
lands,  including  the  Charterhouse  Hospital  itself,  were, 
and  still  are,  vested  in  the  master  and  almsmen  them- 
selves, and  form  the  source  of  the  revenue  of  the  charity* 
Under  the  scheme  at  present  in  force  the  almsmen  were 
appointed  by  the  town  council  and  were  removable  by 
them,  but  the  power  of  removal  had  never  been  exercised. 
The  almsmen  receive  a  weekly  allowance  ouit  of  the 
revenues  of  the  chanty,  and  earn  occupy  a  separate  room 
in  the  HospUal  House,  which  room  is  separately  rated, 
but  the  rules  are  paid  out  of  the  charily  funds.  The 
almsmen  hcul  hitherto  always  voted  at  parliamentary 
elections  without  objection. 

Held,  thai  the  almsmeti,  the  recipients  of  this  charity, 
were  not  disqualified  by  the  receipt  of  alms  within 
section  36  of  the  Reform  Act,  1832. 

Harrison  v.  Carter,  2d  W,  B.  182,  2  0,  P.  D.  26, 
distinguisJied, 

Case  stated  by  the  revising  barrister  for  the  borough 
of  Eingston-upon-Hull. 

The  facts  were  stated  in  the  written  judgment  of 
Hawkins,  J.,  as  follows : 

This  is  an  appeal  from  the  decision  of  the  revising 

(a.)  Reported  by  Sir  Shbbston  Bakbr,  Bart» 
barrister-at-Law. 
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barruier  for  the  borough  of  Sangston-npon-Hall 
'removing  the  name  of  tiie  appellant,  John  Cowen, 
from  the  oocapiers'  list  of  voters  for  the  oentanEil 
division  of  that  borough  upon  the  ground  that  he 
was  disqualified  under  section  36  of  the  Beform  Act 
of  1832  by  the  receipt  of  alms  during  the  past  year. 
The  appellant  is,  and  for  some  years  has  been,  a 
brother  of  a  charity  known  as  the  **  Charterhouse," 
or  **  God*s  House  **  Hospital,  in  the  said  borough, 
and  as  such  brother  he  has  during  all  that  time 
oooopied  a  room  in  the  said  house  or  hospital,  in 
respect  of  which  he  has  been  duly  rated  in  the  rates 
for  the  relief  of  the  poor.  Such  rates,  however,  have 
bden  paid  out  of  the  funds  of  the  charity.  He  has 
also  been  in  receipt  of  a  weekly  allowance  of  7s.  and 
medical  attendance  and  coals. 

The  charity  was  founded  by  letters  patent  in 
1384,  in  the  reign  of  Bichard  II.,  by  a  grant  of 
lands  by  Sir  Michael  de  la  Pole  **  to  the  masters, 
brothers,  and  sisters  of  the  house"  in  two  mes- 
suages called  ''MaisonDieu  for  thirteen  poor  men 
and  thirteen  poor  women,  feeble  or  old,  to  be 
called  Gk>d's  House  of  Hull,  so  long  as  they  are 
necessitous " ;  and  this  is  still  the  necessary  quali- 
fication for  Section  to  the  charity.  Over  them  was 
appointed  a  master  and  warden,  under  obedience 
to  whom  the  rest  of  the  poor  people,  as  well  brothers 
and  sisters,  should  continue  in  perpetuity,  and  the 
said  master  was  required  to  pay  to  each  one  of  the 
said  poor  people  40s.  annually  for  all  their  neces- 
sities, as  well  food  as  clothing— namely^  to  everyone 
of  them  8d.  per  week.  By  the  said  letters  patent  the 
S4id  founder,  with  the  King's  licence  and  consent, 
gave,  granted,  and  confirmed  unto  the  master  and 
brethren  and  sisters  the  said  messuages,  &c.,  for  their 
dwelling,  or  foundation,  or  endowment,  to  have  and 
to  hold  unto  the  said  master,  brethren,  and  sisters, 
and  their  successors,  &c.,  for  ever.  The  property  so 
granted,  with  subsequent  additions,  forms  the  source 
from  which  the  revenues  of  the  charitv  are  derived. 
In  1752  the  rents  of  the  property  had  increased  to 
a  sum  considerably  in  excess  of  the  sum  necessary  for 
the  current  expenses  and  allowances  of  the  house  as 
they  then  stood.  In '1755  a  suit  in  Chancery  was 
instituted  which  resulted  in  the  approval  in  1764 
by  the  Lord  Chancellor  of  a  scheme  for  the  better 
management  of  the  house  and  the  application  of  its 
revenues.  This  scheme  provided  that  fifteen  poor 
.  men  and  fifteen  poor  women,  feeble  and  old,  should 
be  placed  in  the  said  hospital,  each  of  whom  should 
receive  3s.  a  week  for  maintenance,  with  an  allow- 
ance for  coals  and  turves,  and  that  the  number  of 
rooms  and  the  pay  of  the  poor  of  the  hospital  should 
be  increased  or  diminishea  in  proportion  to  the  in- 
crease or  decrease  of  the  revenues  of  the  charity 
estate,  as  the  mayor  and  aldermen  of  Hull  and  the 
master  of  the  said  hospital  should  see  convenient  and 
direct.  So  things  remained  substantially  till  1872, 
when  a  new  scheme  was  formulated  and  legalized  by 
the  Charity  Commissioners.  That  scheme  did  not, 
however,  iJter  the  existing  state  of  the  hospital 
beyond  this,  that  the  brethren  and  sisters  of  the 
Charterhouse  who  are  elected  by  the  town  council 
were  made  removable  at  the  pleasure  of  the  town 
council,  and  on  such  removal  his  or  her  allowance 
was  to  cease,  but  such  power  of  removal  does  not 
appear  to  have  been  exercised.  At  present  there  are 
about  eighty  brethren  and  sisters,  each  of  whom 
receives  78.  weekly. 

It  is  found  as  a  fact  that  the  houses  and  land 
forming  the  charity  estate  and  from  whence  the' 
revenues  are  derived  are  still  vested  in  the  master, 
brothers,  and  sisters.  It  is  also  found  as  a  fact  that 
one  necessary  qualification  for  election  to  the  charity 
still  is  that  the  brothers  and  sisters  should  be  feeble 


or  old  and  necessitous;  and,  further,  that  they  are 
elected  by  the  town  council.  The  brethren  are  re- 
quired by  the  rules  to  keep  within  the  hoepitel 
premises,  and  the  gates  are  closed  for  the  night  at 
10  p.m.,  at  which  hour  all  the  brethren  most  be 
within.  They  cannot  sleep  out  or  allow  relations  to 
sleep  in  their  rooms  without  leave.  The  gates  are 
also  closed  for  an  hour  on  Sunday  afternoons,  and 
the  inmates  are  unable  to  pass  in  or  out  during  that 
time.  The  brethren  are  bound  to  dean  their  rooms 
to  the  satisfaction  of  the  master ;  and  each  of  the 
brethren  is  separately  rated,  but  the  rates  are  paid 
out  of  the  f  unos  of  the  charity. 

Hitherto  the  brethren  have  always  voted  at  Par- 
liamentary elections  without  objection. 

It  was  agreed  that  the  translation  of  the  original 
grant,  and  the  account  of  the  Charterhouse  oontuned 
in  the  "  History  of  €k>d's  House  in  Hull  oommonly 
called  the  Charterhouse,"  by  John  Cook,  should  be 
accepted  as  correct. 

The  revising  barrister  decided,  on  the  authority  of 
Harrison  v.  Cartery  25  W.  B,  182,  2  C.  P.  D.  26,  and 
Baker  v.  The  Town  CUrk  of  Monmouth,  34  W.  B.  W, 
that  the  appellant,  John  Oowen,  was  disqualified  by 
the  receipt  of  alms« 

There  was  another  appellant,  William  Steele,  who 
was  an  inmate  of  the  Mariners'  Almshouse  in  the 
same  borouffh,  but  it  was  agreed  that  the  resolt 
in  his  case  should  follow  the  result  in  Cowen's  case. 

The  question  was  whether  the  decision  of  the 
revising  banister  was  right  in  law. 

Jelfy  Q,C.  {Orotrian  with  him),  for  the  appellant.— 
In  the  present  case  one  of  the  conditions  for  eleotion 
to  this  charity  is  that  these  poor  men  or  women 
should  be  *'  necessitous."  That  is  not  equivalent  to 
a  state  of  absolute  poverty,  and  does  not  of  itself 
disqualify  these  persons.  Although  the  recipients  of 
this  charity  should  be  ''necessitous  "  as  the  oouditaon 
of  their  receiving  the  charity,  still  they  have  a  heftl 
right  to  the  relief  they  receive,  and  they  are  not  <us- 
qualified.  The  cases  relied  on  by  the  revising 
barrister  are  clearly  distinguishable  from  the  present. 
In  Harrison  v.  Carter  the  facts  were  very  dbBTeient 
from  the  facts  in  this  case.  In  that  isaae  there  was  no 
legal  right  to  receive  the  fund;  here  there  ia  a  legal 
right  on  the  part  of  the  recipients  to  receiTe  the  fund, 
and  the  lands  and  houses  of  the  charity  are  legally 
vested  in  the  almspeople  themselves.  That  com- 
pletely distinguishes  this  case  from  Harrison  v. 
Carter,  and  Lmdlev,  L.J.,  in  that  case,  takes  the 
very  point,  where  he  says :  "  If  the  fund  is  <me  in 
which  the  party  is  legally  entitled  to  partioipate, 
as  in  Smith  v.  Hall,  12  W.  B.  172,  33  L.  J.  C.  P.  59, 
he  is  not  disqualified."  In  Baker  v.  Town  Clerk  of 
Monmouth  the  condition  was  that  the  peraons 
*'  should  be  unable  to  maintain  themselves  by  their 
own  exertions."  Here  there  is  no  such  oondition,  as 
the  utmost  is  that  they  should  be  neoeaeitoua.  In 
Edwards  v.  Lloyd,  20  a  B.  D.  302,  36  W.  B.  Dig. 
75,  there  was  the  same  condition,  that  the  penons 
should  be  **  unable  to  maintain  themaelTea  by  their 
own  exertions,"  and  disqualification  followed*  Smiik 
V,  Hall  governs  the  present  case. 

He  also  referred  to  Dix  v.  Kent,  39  W.  B.  173; 
Fryer  v.  Bodenham,  17  W.  B.  294,  L.  B.  4  C.  P.  529; 
Roberts  v.  Percival,  13  W.  B.  265,  18  C.  B.  N.  &  36; 
Simpson  v.  Wilkinson,  7  Man.  &  G.  60 ;  Daniels  v. 
A  Hard,  1  Fox  &  Smith  Beg.  Gas.  70. 

The  respondent  did  not  appear. 

Our.  ad9.  vicft. 

Dec.  21. — ^The  judgment  of  the  court  (HAWKnn^ 
Cavb,  and  Wrioht,  JJ.)  was  read  by 
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H.  C.      OowEN  (Appellant)  v.  The  Town  Clerk  op  Kingston- tjpon-Hull  (Respondent).       H.  C. 


Hawkins,  J. — [His  lordship  having  stated  the  facts, 
proceeded :]  By  the  Beform  Act  of  1832  (2  &  3  Will. 
4,  c  45),  s.  36,  it  is  enacted  that  "  no  person  shall  be 
entitled  to  be  registered  in  any  year  as  a  voter  in  the 
deotion  of  a  member  .or  members  to  serve  in  any 
fotme  Parliament  for  any  city  or  borough  who  shaU 
within  twelve  calendar  months  next  previous  to  the 
last  (now,  by  41  &  42  Vict.  o.  26,  s.  7,  the  15th)  day 
of  Jaly,  in  such  year,  have  received  parochial  relief, 
or  other  alms  which  by  the  law  of  Parliament  now 
duqnaiify  from  voting  in  the  election  of  members  to 
aer?8  in  Parliament." 

The  question  .we  have  to  determine  is,  whether 
under  the  oironmstances  the  appellant  was  within  the 
year  next  before  the  15th  of  July,  1896,  in  the  receipt 
of  goch  almfl.  It  was  not  suggested  before  the  revis- 
ing barrister  that  any  of  the  appellants  have  been  in 
receipt  of  parochial  relief.  But  it  was  objected  that 
the  Appellants  had  received  such  other  disqualifying 
alms  as  are  mentioned  in  section  36.  This  objection 
was  npheld  by  the  revising  barrister  on  the  authority 
of  ffam'san  v.  Garter  and  B<iker  v.  Town  Clerk  of 
Monmouth. 

It  would  be  difficult  to   point    to  any  authori- 
tative definition  of    the  law   of    Parliament    upon 
this  subject,  and  it  would  serve  no  good  end  to 
examine  in  minute  detail  such  authorities  as  are  to  be 
foond  in  the  reports  of  the  trials  of  election  petitions 
before  Parliamentary  Committees,  for  they  are  con- 
^etmg  beyond  the  power  of  reconciliation.    Many  of 
them  are  to  be  found  collected  in  Bogers  on  Elections, 
Part  L,  pp.  79,  189,  et  $eq,,  to  which  I  simply  refer. 
It  is  stated  by  Whitelocke  in  his  work  on  elections, 
pabhahed  in  1766,  that  persons  who  are,  or  have  been, 
within  a  oertain  time  obliged  to  depend  wholly  or  in 
part  on  eleemosynary  assistance  are  disqualified  by  the 
common  law»  not  only  because  from  their  indigence 
they  were  unable  to  contribute  to  the  wages  of  their 
Btembers,  bat  because  from  their  dependent  situation 
their  voices  were  no  longer  free.    This  receipt  of  alms, 
however,  was  only  considered  as  evidence  of  inability 
^uoh  might  be  rebutted  by  circumstances.    On  the 
other  hand,  it  was  presumed  that  a  voter  continuiDg 
m  posscflBJon  of  his  freehold  was  not  in  a  condition  of 
diaroalifying   india^enoe,   and  that  even  parish  alms 
]M  to  a  freeholder  did  not  invalidate  his  vote — 
Bedfordshire^  2  Lud.  Elec.  Cas.  564. 

In  dealing*  with  the  question.  What  are  disqualifying 

s2mf  p  it  is  necessary  always  to  bear  in  mind  that 

the  answer  depends  not  upon  whether  the  person 

whose  voting  capacity  is  challenged  has  been  the 

wripiflpt    of    charitable   assistance   or   alois  in  the 

popolar    sense    of    that  term,  but  whether  he  has 

•ee^ted  such  alms  under  such  circumstances  as  by 

the  law  of  Parliament  as  it  existed  when  the  Reform 

Afit  of  1832  was  passed  would  have  disqualified  him 

froB  voting;'.     And  it  must  further  be  remembered 

that,  although  the  onus  of  proving  a  primd  facie 

title  to  vote  hy  reason  of  property,  occupation,  &c., 

nsts  OQ   the   person  claiming  to  vote,  the  onus  of 

frovisg  affirmatively  the  disqualification  to  vote  by 

season  of  the  receipt  of  alms,  is  cast  upon  the  objector. 

I  Bay  obserwe  also,  what  I  believe  to  be  a  generally 

seeeytod  view,  that  a  qualification  should  be  favoured, 

Miessthe  law  €K>mpels  the  contrary.    It  is  impossible 

tssay  that  there  was  when  the  Reform  Act  of  1832 

was  passed  any  fixed  definite  rule  of  Parliamentary 

W  which  waa   applicable  to  every  case.    If  there 

had  been  sach  definite  rule  the  conflicting  authorities 

teported  in  the  books,  would  have  made  one  marvel 

St  the  incompetency  of  some  of  those  who  were 

•sited  Qpon  to  administer  it ;  but  the  truth  is  there 

wis  no  iuced  principle  at  all  to  guide.    Each  case  of 

■upTseity  dependea,  as  it  still  dpes,  upon  its  own 

paxticolar    cireomstauces,  and  that  state  of  things 


which  in  one  place  would  have  been  held  to  be  a 
disqualification  might  have  been  no  disqualification 
in  another.  It  is  truly  stated  in  Rogers  on  Elections, 
Part  I.,  193,  that  in  many  of  the  old  boroughs  the 
usage  of  the  place  and  the  decisions  of  the  House  or 
(}ommittees  have  determined  the  point — ^in  fact,  the 
usage  made  the  law.  A  perusal  of  the  old  election 
cases  determined  by  Parliunentary  Committees,  some 
of  which  are  referred  to  in  pp.  193-5  of  Rogers, 
abundantly  proves  this.  In  one  borough  usage 
sanctioned  tnat  which  would  have  been  condemneid 
in  another. 

If  usage  may  be  taken   into  consideration,  and 
I  see  no  reason  why  it  should  not,  we  have  this 
very  striking  fact  found  by  the  revising  barrister, 
that  certainly  for  sixty-four  years  since  the  Reform 
Act  was  passed,  and  I  know  not  how  many  years 
previous  to  that  time,  the  brethren  of  this  hospital 
at  Kin^ston-upon-HuU  have    always  voted    with- 
out objection,  nobody    ever    dreaming    they    were 
disqualified   because   of  such   charity  as  they  have 
received.    This  concession  of  right  to  vote  was  strong 
evidence  that  in  fact  the  relief  was  not  deemed  to  l^ 
of  a  character  to  disqualify.    It  would  certainly  be  a 
strong  measure  to  disqualify  so  large  a  number  of 
votere  as  the  brethren  now  represent  without  over- 
whelming proof  of  their  disqualification.    Such    I 
fail  to  find  in  the  case  submitted  to  us,  upon  which 
alone  we  must  act,  for  we  have  no  right  to  draw  any 
inferences  of  fact  which  are  not  the  irresistible  con- 
clusions to  be  drawn  from  facts  actually  found  by 
the  revising  barrister.    I  am  not  concerned  to  question 
the  soundness  of  the  two  judgments  relied  on  by  the 
revising  barrister  as  the  basis  of  his  decision  ^fTarrison 
V.  Carter  and  Baker  v.  Toum  Clerk  of  Monmouth,    On 
the  contrary)  in  each  of  these  cases  I  think  there  was 
evidence  to  justify  the  finding  of  the  court— viz.,  that 
there  was  that  amount  of  poverty  and  such  a  receipt 
of  alms  to  alleviate  it  as  was  calculated  to  destroy  ttie 
independence  of  the  recipient.     But  I  do  not  concur 
in  the  revising  .barrister's  opinion  that  they  were 
decisive  of  the  present  case,  for  I  think  they  are  dis- 
tinguishable   in    some    substantial  particulars.      In 
Harrison  v.    Carter  the  lands  formmg  the  charity 
estate  were  devised  to  and  vested  in  trustees,  persons 
other  than  the  claiming  voter.    Here  they  are  vested 
in  the  brethren  themselves,  and  the  brethren,  so  long 
as  they  are  such,  live  in  houses  of  which  they  are  for 
the  time  legal  owners;  and  though  their  right  to 
occupy  is  dependent  on  the  will  of  the  trustees,  the 
power   of   removal   has  never   yet  been  exercised. 
Again,  here  the  funds  are  to  be  distributed  to  feeble, 
old,   or  "necessitous''  persons — "necessitous"  not 
necessarily  meaning  persons  in  extreme  poverty.    In 
Harrison  v.   Carter  they  were  to  be  shared  by  the 
poorest  inhabitants,  and  the  particular  voter  whose  vote 
was  questioned  was  so  needy  as  that,  the  money  being 
distributed  according  to  actual   necessity,    he   was 
awarded  the  largest  amount  distributed  to  any  one 
family.    There  was  also  this  further  fact  in  Harrison 
V.   Carter — that   before  1867   the  person  who    was 
removed    from   the  register  had   never  been  in  a 
condition  to  claim  a  vote,  the  house  he  occupied 
being  of  insufficient  value,  whereas  in  the  present 
case  the  claimant  had,  with    his   predecessors   for 
a  longer  period  than    1832,    been   uninterruptedly 
allowed  to  vote  in  respect  of  the  same  qualification 
until  1896.     In  Baker  v.  The  Town  Clerk  of  Monmouth 
povert^y  and  inability  to  maintain  themselves  by  their 
own  exertions  were  found  as  the  condition  of  the 
claimants  to  vote,  and  each  occupant  of  an  almhouse 
was  required  to  wear  a  Imdge ;  and  it  was  not  suggested 
that  any  occupant  had  any  freehold  interest  in  the 
house  he   occupied.      Following   these    two   cases, 
Edwards  v.  Lloyd,  (1887)  20  Q.  B.  D.  302, 1  Fox's  Reg, 
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CaB.,  54,  andi>tx  ▼.  Kent  (1890),  39  W.  B.  173,  1  Fox 
186,  63  L.  T.  N.  S.  641,  might  also  be  dted  as  sup- 
porting to  some  extent  the  objection  of  the  respondent. 
Those  cases  are,  however, distinguished  in  their  material 
facts  from  that  now  before  us.  They  were  both  oases 
of  almspeople  occupying  almshouses  or  charitable 
hospitals,  and  receiving  money  allowances  from  the 
hospital  funds,  and  the  qualification  for  such  charity 
in  the  first  of  them  was  inter  cUia  inability  of  the 
recipients  to  maintain  themselves  by  their  own  exer- 
tions. In  the  other  the  qualification  was  that  the 
recipients  had  no  means  of  subsistence  other  than  the 
allowances  from  the  hospital.  In  neither  case  was 
any  legal  interest  in  the  almshouses  vested  in  the 
almspeople,  and  it  did  not  appear  that  the  almspeople 
had  for  any  substantial  period  (if  at  all)  been  allowed 
to  exercise  the  franchise. 

On  the  other  hand,  the  case  of  Smith  v.  BcUl 
(1863),  15  C.  B.  N.  S.  485,  strongly  supports  the 
case  of  the  appellant  to  have  his  name  upon  the 
register.  In  that  case  the  persons  objected  to 
were  on  the  list  of  voters  as  freemen  of  the 
borough  of  Sandwich,  they  were  brethren  of  one 
or  other  of  the  two  hospitals,  St.  Bartholomew's  or 
St  John's,  Sandwich,  both  of  which  were  identical  in 
their  constitution  and  management,  and  both  were 
under  charity  trustees  appointed  by  the  Lord  Chan- 
cellor. Each  was  a  corporation  by  repute.  The 
property  of  each  consisted  of  landed  estates  and 
houses  occupied  by  the  brethren.  In  each,  income  of 
the  landed  estates  was  divisible  annually  among  the 
brethren  in  equal  proportions,  and  a  house  was 
assigned  to  each  wherein  to  live,  and  each  brother 
kept  the  house  occupied  by  him  in  repair.  The 
appointment  of  the  brethren  to  the  hospitals  was 
vested  in  the  charity  trustees,  and  there  was  no 
instance  of  a  brother  once  appointed  being  turned  out. 
There  was  no  deed  defining  the  qualifications  of  the 
persons  to  be  appointed  brethren,  but  in  the  year 
1612  the  mayor  and  jurats  of  Sandwich  having  the 
management  of  the  hospitals,  an  ordinsnce  was  made 
by  them  that  '*  every  person  placed  in  the  hospitals 
should  be  of  the  age  of  forty  years  or  thereabouts, 
except  always  decayed  jurats,  or  any  lame,  blind,  or 
impotent  person  "  ;  and  by  an  inquisition  of  charit- 
able uses  taken  on  the  7th  of  September,  6  Car.  I.,  it 
was  found  that  the  brethren  ought  to  be  '*  above  the 
age  of  fifty,  except  lame,  blind,  or  impotent  persons, 
and  unfit  for  husbandry,  and  should  be  inhabitants 
of  the  said  town,  or  a  child  of  some  of  them,  or  late 
inhabitant  having  no  competent  means  to  live."  The 
brethren  had  always  theretofore  voted  for  members 
of  Parliament  without  objection.  The  persons 
objected  to  were  all  brethren,  and  had  been  recipients 
of  the  gratuities  and  other  benefits  for  more  than  a 
year  next  previous  to  the  last  day  of  July,  1863. 
The  revising  barrister  held  they  were  not  dis- 
qualified from  being  registered  by  section  36  of 
2  &  3  Will.  4,  c.  45.  An  appeal  against  that 
dedsion  was  heard  before  Erie,  C.J.,  Williams, 
Byles,  and  Keating,  JJ.,  who  upheld  the  decision. 
Erie,  C.J.,  in  delivering  judgment,  said:  *'We 
should  always  incline  to  favour  the  qualification 
unless  the  law  compels  us  to  decide  against  it.  If  we 
are  to  resort  to  conjecture  as  to  the  meaning  of  the 
Legislature  which  evidently  was  that  persons  so 
pli^ed  by  their  indigence  as  to  be  presumably  sub- 
servient and  destitute  of  all  freedom  of  mind,  should 
not  be  permitted  to  exercise  the  franchise.  .  .  • 
I  must  own  I  should  think  that  these  freemen,  by 
reason  of  their  having  a  house  and  a  share  in  the 
profits  of  the  land  belonging  to  the  hospital  for  life, 
are  gifted  with  a  far  greater  probability  of  indepen- 
dence than  those  who  have  nothing  to  rely  on  but 
the  precarious    proceeds    of    their    own    labour." 


Williams,  J.,  agreed  on  the  ground  that  the  redpiflnis 
of  these  benefits  were  not  shown  to  be  in  a  stete  of 
indigence  and  abject  dependence.  Byles,  J.,  agreed 
on  the  ground  that  the  persons  were  residing  in 
houses  in  which  they  were  entitied  by  law  to  oontinne 
for  life,  sharing  the  revenue  cf  the  corporation ;  and 
he  added  that  what  a  man  receives  as  a  matter  ot 
right  cannot  be  treated  as  disqualifying  alms. 
Keating,  J.,  said  that  usage  is  in  favour  of  their  quali- 
fication. 

The  case  of  Daniels  v.  Allard,  wherein  the  question 
arose  whether  the  inmates  of  the  licensed  VictoaUen' 
Asylum  were  disqualified  as  havin^^  been  in  the  receipt 
of  alms,  is  not  of  much  assistance  m  the  consideration 
of  the  main  question  before  us.  I  therefore  abstain 
from  comment  upon  it.  It  does,  however,  decide 
that  when  a  body  of  men  claim  to  be  placed  on  &e 
register — all  relying  upon  the  same  qualification  as 
owners  or  occupiers — ^the  disqualification  by  receipt  of 
alms  must  be  decided  upon  the  case  made  and 
presented  against  the  whole  body,  and  not  by  con- 
sidering every  possible  case  against  particokr 
individuals,  unless  in  the  case  stated  by  the  revising 
barrister  a  distinction  is  made  between  different 
members  of  the  general  body  of  the  claimants.  Tha 
case  of  Smith  v.  Hall  is,  in  my  opinion,  more  applic- 
able to  this  case  than  the  case  of  Earrieon  v.  Carier. 
1  therefore,  for  the  reasons  I  have  set  forth,  after 
much  consideration  have  arrived  at  the  condnsion 
that  the  appellant  is  entitled  to  our  judgment,  with 
costs. 

Cayb,  J.,  added :  I  agree  with  the  judgment  jnst 
read :  and  I  agree  also  that  the  revising  barrister  was 
bound  by  Harrison  v.  Carter,  but  that  oase,  so  far 
from  being  a  decision  against  the  appellant,  is  in  his 
favour.  £i  that  case  Lmdley,  J.,  said :  ''If  the  fund 
is  one  in  which  the  party  is  legally  entitled  to  par- 
ticipate, as  in  Smith  v.  ffall,  he  is  not  disqualied.'* 
The  appellant  in  this  case  had  a  legal  right  to  partici- 
pate in  these  funds  until  for  good  cause  he  was  re- 
moved. That  distinguishes  this  case  from  Harriioh 
V.  Carter,  The  revising  barrister  also  relied  on  Baher 
V.  The  Town  Clerk  of  Monmouth.  If  that  case  goes 
no  further  than  Harrison  v.  Garter  it  is  unnecessary 
to  consider  it ;  if  it  does  go  further,  then  I  cannot 
agree  with  it,  as  I  think  Harrison  v.  Garter  is  right 
I  think,  therefore,  that  in  this  case  the  appellant  ii 
entitled  to  succeed  and  to  have  his  name  on  the 
register. 

Wkiqht,  J.— I  agree. 

Appeal  allowed. 

Solicitors  for  the  appellant,  BoUit  <fe  Sons,  for  BonU 
<Si  Sons,  Hull. 


IN   BANKEUPTCY. 


March  30« 


Q.  B.  Div.  j 

(Vaughan  Williams,  J.) ) 

In  re  STEFHBN80N. 

Ex  parte  Bbown  v.  Stephenson  and  Othsbs.  (a.) 

Bankruptcy — Voluntary  settlement — Life  interest  (fc- 
fiasihle  on  bankruptcy — Damages  in  divorce  ftcif— 
Bankruptcy  Act,  1883  (46  <fe  47  VicL  c.  52),  s.  47— 
Matrimonial  Causes  Act,  1857  (20  <&  21  Vict,  c  85), 
«.  33. 

A  settlement  of  damages  obtained  by  the  aetUor  in  a 
divorce  suit  cannot  be  set  aside  as  voluntary  or  as  mads 
with  intent  to  defeat  creditors, 

(a.)  Beported  by  P.  M.  F&anokb.  Ssq.,  Barrister- 
at-Law. 
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High  Court.    In  be  Stbphenson.— Smith  v.  Choklky  BxmALDiSTsiOT  CoTjNon..    Ooubt  op  Affsal. 


Motion  for  a  declaration  that  a  settlement  by  the 
debtor,  dated  tiie  6th  of  March,  1896,  was  voluntary, 
and  made  with  intent  to  defeat  creditors,  and  for  an 
order  for  the  payment  of  the  income  of  the  settled 
fondfl  to  the  trustee  in  bankruptcy. 

Li  November,  1895,  the  debtor  obtained  a  decree 
nisi  against  his  wife,  and  a  verdict  for  £1,500 
damages  against  the  co-respondent.  On  the  6th  of 
March,  1896,  with  the  approval  of  the  Divorce  Court, 
be  executed  a  settlement  of  the  £1,500  upon  trustees, 
fivtly,  to  pay  the  income  thereof  to  his  wife  until 
death  or  re-marriage ;  secondly,  to  pay  the  income  to 
himnlf  untQ  death  or  bankruptcy,  in  which  latter 
event  the  trustees  were  to  apply  the  income  at  their 
diaoetion  for  the  maintenance  of  himself  or  his  chil- 
dren. The  debtor  was  admittedly  in  difficulties  at 
the  time  when  he  executed  the  settlement.  The 
traitee  now  sought  to  invalidate  the  gift  over  on 
bankn^tcy,  and  asked  that  the  income  should  be 
paid  to  him  for  the  benefit  of  the  creditors. 

Muvr  Madeentie,  for  the  trustee. — The  damages 
vere  the  husband's  property,  and  the  settlement 
hereof  was  none  the  less  the  act  of  the  settlor 
beoaose  it  was  made  with  the  approval  of  the  court. 
It  was  a  voluntary  settlement,  and  the  gift  over  on 
bankruptcy  is  evidence  of  intent  to  defeat  creditors. 
'So  one  can  settle  his  own  estate  so  as  to  qualify  his 
own  interest  in  the  event  of  bankruptcy  :  Higinhotkam 
V.  JTbfow,  19  Yes.  88. 

Leigh  Clare,  for  the  trustees  of  the  settlement  and 
file  beneficiaries  thereunder. — The  damages  are  not 
the  property  of  the  husband ;  the  invariable  practice 
is  to  pay  them  into  court ;  and,  by  section  33  of  the 
Matnnonial  Causes  Act,  1857,  the  court  has  power 
to  diieot  how  they  are  to  be  applied  or  settled.  A 
baaknxptoy  petition  cannot  be  based  upon  them :  Ex 
ptrte  Muirhead,  Be  Muirhead,  24  W.  B.  351,  2  Ch. 
D.22. 

[He  was  stopped  by  the  court.] 


Tahqhan  Williams,  J. — I  am  of  opinion  that  in 
tins  case  the  trustee  must  fail ;  it  is  quite  plain  that 
this  ease  does  not  come  within  Higgiribotham  v.  Holme, 
Tt9t  decidea  that  where  a  man  voluntarily  settles  his 
ovn  property  to  pass  away  upon  bankruptcy,  that  is 
evidence  of  intention  to  defraud  creditors.  But  it 
nems  to  me  that  the  moment  one  arrives  at  the 
andosioa  that  the  damages  cannot  come  to  the 
hosbaiid  at  all  without  the  judgment  of  the  court, 
and  that  the  oourt  has  power  the  direct  a  settlement 
/or  the  boiefit  of  the  wife  or  children,  and  that  the 
hoabaad  can  oidy  make  a  settlement  of  them  with  the 
amoral  of  the  court,  it  is  clear  that  this  is  not  a 
vehmtary  settlement.  The  court  could  have  directed 
a  aettlement  in  favour  of  the  wife  or  children  alone, 
hot  here  it  has  thought  proper  to  allow  the  debtor  a 
fife  interest  to  go  over  on  bankruptcy,  and  then  to  be 
mlied  for  tiie  benefit  of  the  husband  or  children  at 
«e  discretion  of  the  trustees.  This  is  a  very  different 
tting  from  a  settlement  of  property  by  a  man  of  his 
own  free  will.  It  is  an  act  of  tne  court,  and  I  cannot 
hold  that  it  is  an  attempt  to  defraud  creditors. 

Appltcaiion  dUmiued, 

Bchaton  for  the  trustee,  Spyer  &  Sons, 

Solicitor  for  the  respondents,  George  Trenam. 


(Sourt  of  aippeaU 

Prom  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and    [  April  5. 

Lopes  and  Chitty,  L.JJ.) ) 

Smith  v.  Chorlbt  Btteal  District  Council,  (a.) 

Local  government — Building  plans — Befusal  hy  district 
council  to  sanction — Action  of  mandamus. 

An  action  o/ mandamus  will  not  lie  against  a  district 
council  to  compel  them  to  approve  building  plans  which 
they  have  bonS  fide  in  the  exercise  of  their  diacretion 
refused  to  approve. 

Appeal  from  the  judgment  of  Kennedy,  J.,  after 
the  trial  *of  the  action  with  a  jury,  reported  [1897] 
1  Q.  B.  532. 

The  plaintiff  was  the  owner  of  certain  land  in  the 
defendants*  district,  upon  which  he  proposed  to  build 
certain  houses,  and  in  accordance  with  the  defend- 
ants* bye-laws  he  deposited  the  plans  of  the  houses 
with  them. 

The  defendants  came  to  the  conclusion  that  the 
proposed  houses  amounted  to  the  laying  out  of  a  new 
street,  and  refused  to  approve  the  plans  upon  the 
ground  that  the  proposed  street  was  not  of  the  width 
required  bjr  their  bye-laws. 

This  action  was  tiiereupon  brought  for  a  mandamus 
to  compel  the  defendants  to  approve  the  plans. 

At  the  trial  the  jury  found  that  the  proposed 
houses  did  not  amount  to  the  laying  out  of  a  new 
street. 

The  learned  judge,  however,  held  that  an  action  of 
mandamus  would  not  lie,  and  gave  judgment  for  the 
defendants. 

The  plaintilff  appealed. 

E,  Sutton,  for  the  plaintiff. 

a  A.  Bussell,  Q.C.,  and  F.  E.  Mellor,  for  the 
defendants. 

The  following  authorities  were  referred  to: 
Fotherhy  y.  Metropolitan  Railway  Co,,  15  W.  R.  112, 
L,  E.  2  C.  P.  188 ;  Beg,  v.  Mayor,  ic,  of  Newcastle' 
upon-Tyne,  60  L.  T.  N.  S.  963;  Cook  v.  Hainsworth, 
44  W.  E.  541,  [1896]  2  Q.  B.  85 ;  Beg.  v.  Lamhourn 
Valley  Bailway  Co,,  22  Q.  B.  D.  463,  37  W.  B.  Dig. 
116;'  Beg,  v.  Tynemouth  Bural  District  Council,  44 
W.  B.  646,  [1896]  2  Q.  B.  219,  451 ;  Beg.  v.  London 
and  North'Westem  Bailway  Co,  (No.  1),  [1894]  2 
Q.  B.  512;  Beg,  v.  London  and  North- Western  Bail" 
way  Co.  (No.  2),  65  L.  J.  Q.  B.  516,  44  W.  R.  Dig. 
120;  Beg.  v.  Vestry  of  St.  Pancras,  38  W.  B.  311,  24 
Q.  B.  D.  371 ;  Beg.  v.  Fulwood  Local  Board,  72  L.  T. 
N.  8.  592,  43  W.  B.  Dig.  100 ;  Judicature  Act,  1873, 
s.  25,  sub-section  8 ;  Order  53. 

Lord  EsHEE,  M.R. — A  local  tribuna],  which 
admittedly  had  jurisdiction  to  consider  the  question 
whether  it  would  or  would  not  approve  of  certain 
plans  laid  before  them,  considezed  that  question. 
The  plans  were  not  laid  before  them  that  they  might 
ministerially  express  their  approval.  The  plans  were 
laid  before  them  in  order  that  they,  in  the  honest 
exercise  of  their  jurisdiction,  might  say  whether  they 
approved  or  disapproved  of  them.  It  was  admitted 
that  they  honestly  considered  the  question.  The 
question  before  tiiem  depended  upon  this  fact, 
amongst  others — ^namely,  whether  or  not  the  plans 
show^  a  proposal  to  lay  out  a  new  street.  They 
were  bound  to  consider  and  decide  that  fact,  as  it 
went  to  the  root  of  the  question  before  them.  They 
decided  that  it  was  proposed  to  lay  out  a  new  sheet, 

(a.)  Eeported  by  W.  P.  Bakby,  Esq.,  Barrister- 
at-Law. 
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and  disapproved  of  the  plans.  It  is  impossible  to  say 
that  they  exceeded  their  jnrisdiotion.  They  acted 
within  their  jurisdiction  in  every  way.  It  follows, 
in  my  opinion,  that  there  is  no  appeal  from  their 
decision.  The  plaintiff  has  brought  tnis  action  for  a 
mandamua  avowedly  to  compel  the  defendants  to 
alter  their  dedsion.  The  jury,  in  answer  to  a  question 
put  to  them  by  the  learned  judge  found  that  the 
propose  buildings  did  not  amount  to  the  laying  out 
of  a  new  street.  The  learned  judge,  upon  further 
argument,  came  to  the  conclusion  that  he  ought  not 
to  nave  left  any  question  to  the  jury,  and  entered 
judgment  for  the  defendants.  In  so  holding,  the 
learned  judge,  in  mv  opinion,  was  quite  right.  The 
local  tribunal  acted  nonestly  within  their  jurisdiction, 
and  this  action,  which  was  really  brought  by  way  of 
appeal  from  their  decision,  connotbe  mamtained.  Our 
decision  simply  comes  to  this,  that  this  action  is  not 
maintainable. 

LoFBS,  L.  J. — The  plans  of  these  houses  were  laid 
before  the  district  council.  The  district  council  did 
not  refuse  or  neglect  to  come  to  any  decision  with 
regard  to  them,  but,  in  the  exercise  of  the  discretion 
vested  in  them,  they  disapproved  of  the  plans  upon 
the  ground  that  the  plans  involved  the  laying  out  of 
a  new  street  which  was  not  of  the  requisite  width. 
It  seems  to  me  that  the  law  applicable  to  that  state  of 
affiurs  is  this :  The  exercise  by  the  local  tribunsd  of 
the  discretion  vested  in  them  in  respect  of  a  matter 
within  their  jurisdiction,  if  the  discretion  is  bond  fide 
and  honestly  exercised,  is  a  matter  for  the  local 
tribunal  alone,  and,  however  erroneous  the  exercise 
of  that  discretion  may  be,  no  apx>eal  lies.  If  that 
were  not  so,  the  result  woidd  be  that,  when  a  mattez 
was  entrusted  by  the  Legislature  to  the  local  ^bunal, 
and  the  tribunal  exercised  their  discretion  in  the 
matter  honestly,  the  court  would  be  entitled  to 
review  the  exercise  of  that  discretion,  and  tell  the 
tribunal  to  exercise  it  in  another  way.  Though  the 
learned  judge  at  the  trial  left  a  question  to  the  jury 
as  to  this  being  a  new  street,  upon  further  considera- 
tion he  held — and  I  think  rightly  held — that  there 
was  no  question  for  the  jury,  as  the  action  would  not 
lie. 

Chttty,  L.  J. — ^This  is  an  action  for  a  mandamus  to 
compel  the  district  council  to  approve  of  certain  plans 
of  which  they  had  previously  disapproved.  The  district 
council  have  a  discretion  conferred  upon  them  as  to  ap- 
proving or  disapproving  of  these  plans.  They  honestlv 
considered  the  plans  and  disapproved  of  them.  It 
was  within  their  province,  as  forming  part  of  the 
ground  of  their  decision,  to  inquire  whether  the  plans 
proposed  the  laying  out  of  a  new  street.  It  is  said 
that  the  court  can,  in  this  action,  review  the  decision 
of  the  district  council  honestly  arrived  at,  and  can 
overrule  the  exercise  of  their  discretion.  I  am  of 
opinion  that  such  an  action  will  not  lie.  The  jury 
were  asked  to  say  whether  what  was  proposed 
amountel  to  the  laying  out  of  a  new  street,  and  that 
was  done  with  the  object  of  getting  a  decision  that 
the  discretion  vested  in  the  district  council  had  been 
wronglj^  exercised.  That  is  in  reality  appealing  from 
the  decision  of  the  district  council,  and  such  an  appeal 
will  not  lie. 

Appeal  dismissed* 

Solicitors  for  the  plaintiff,  Rowdiffes  &  Co.,  for 
Jackson  &  Son,  Chorley. 

Solicitors  for  the  defendants,  Crowders  A  Vizord, 
for  Stanton  &  Sons,  Chorley, 


nith,  > 

0     J 


Feb.  24 ;  March  U. 


From  Chan.  Div. 

(Lindley,  A.  L.  Smith, 

and  Bigby,  L.JJ.' 

In  re  Wbstsbn  Counties  Steam  Bakebies  and 
Milling  Co.  (Lucited).  (a.) 

Company — Winding  up — "De  facto  auditor — Officer^ 
Misfeasance—Companies  {Winding-up)  Act,  1890  (53 
&  64  Vict.  c.  63),  «.  10. 

An  auditor  may  or  may  not  be  an  officer  of  a  Knitted 
company  ;  prima  facie  he  is  not.  If  he  is  appoinUd  to 
an  office  urider  the  company  and  acts  in  that  office  he  wiU 
be  liable  under  a  misfeasance  summons  under  section  10 
of  the  Companies  {Winding-up)  Act,  1890.  But  a 
person  is  not  an**  officer  **  who  JUls  no  position  either 
de  jure  or  de  facto,  btU  who  happens  to  do  some  of  the 
work  which  fie  ivould  have  to  do  \f  he  were  an  officer  in 
the  proper  sense  of  tJie  word. 

8o  held  by  the  Court  of  Appeal  {reversing  Stirling, 
J.,  ante,  p.  263). 

Appeal  of  the  auditors  of  the  above-named 
company  from  a  decision  of  Stirling,  J.  (reported 
ante,  p.  263). 

The  facts  sufficiently  appear  from  the  report  in  the 
court  bdow  and  from  the  written  judgment  of 
Lindley,  Ii.J. 

Stirling,  J.,  held,  following  In  re  London  and  (hnend 
Bank,  44  W.  B.  80,  [1895]  2  Ch.  673,  and  In  re  Kingston 
Cotton  Mill  Co.,  44  W.  B.  210,  [1896]  1  Ch.  6,  that 
two  gentlemen  who  had  acted  as  auditors  of  the 
company,  though  not  formally  elected  to  the  office, 
were  liable  as  officers  of  the  company  nndar  the 
misfeasance  section  (section  10)  of  the  Companies 
(Winding-up)  Act,  1890. 

The  auditors  appealed. 

Eve,  Q.C.,  and  Frank  Evans^  for  the  appellants. 
Buckley,  Q.C.,  and  Edwin  Ward,  for  the  liquidator. 

Cur.  adv.  volt. 

March  11. — Lindlet,  L.J.,  read  the  following 
judgment :  This  is  an  appeal  by  Messrs.  Parsons  Ik 
Bobjent  from  an  order  of  Stirling,  J.,  refusing  to 
stay  proceedings  taken  against  them  by  the  liqui- 
dator of  the  above  company,  under  section  10  of 
the  Companies  (Winding-up)  Act,  1890. 

Tbe  question  raised  by  this  appeal  is  whether 
Messrs.  Parsons  &  Bobjent  are  liable  to  be  proceeded 
against  under  that  section  as  **  officers  *'  of  the 
company.  To  answer  this  question  it  is  neoesaary  to 
ascertain  who  Messrs.  Parsons  &  Bobjent  are,  and 
what  they  have  done.  They  were  aooountants 
carrying  on  business  in  partnership,  employed  by 
one  of  the  directors  to  audit  the  accounts  of  tlM 
company  and  to  prepare  a  balance-sheet  for  the 
year  1889,  to  be  laid  before  the  shareholders  of 
the  company  at  their  annual  general  meeting.  This 
they  did;  the  partners  signed,  per  pro.,  a  oertificate 
at  the  bottom,  worded,  '*  We  have  carefully  exammed 
the  accounts  of  the  Western  Counties  Steam  Bakniies 
and  Milling  Co.,  and  find  the  same  to  be  in  aooord- 
ance  with  the  above  balance-sheet,  which  shows  tbe 
correct  financial  position  of  the  company."  The 
accounts  were,  in  fact,  examined  and  the  balanoe- 
sheet  prepared  by  a  clerk  of  the  firm,  and  he  signed 
the  name  of  the  firm  at  the  bottom  of  the  oertifioate; 
but  no  reliance  was  placed  by  the  appellants  upon 
this  circumstance.  They  admitted  their  clerk's 
authority  to  act  for  them,  and  they  admitted  their 
own  liability  for  what  their  derk  did.  A  iTinf>i1%f 
course  had  been  pursued  the  year  before^  bat  the 

{a.)  Beported  by  W.  Shallcross  (Ioddabd,  Esq., 
Barrister-at-Law. 
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Kqiddator  only  proceeded  against  the  appellants  with 
reference  to  the  aoconnts  for  1889.  Messrs.  Parsone 
ft  BobjsDt  were  paid  £12  128.  for  their  services  in 
reipeot  of  the  accounts  of  1889  by  a  cheque  of  the 
compnay.    Those  are  the  whole  of  ike  facts. 

Now  if  section  10  of  the  Winding-up  Act,  1890, 

contained  the  word  "  auditor  **  it  might  well  be  that 

Mesffs.  Parsons  &  Bobjent,  having  acted  as  they  did, 

oould  not  be  heard  to  say  that  they  were  not  auditors, 

and  aeodon  10  might  well  apply  to  them.    I  think 

this  would  be  so,  and  the  cases  of  Oibson  v.  Barton, 

23  W.  B.  858,  L.  B.  10  a  B.  329,  and  Coventry  <fe 

Diaxm'a  case,  28  W.  B.   775,   14  Ch.   D.   660,    are 

anthoiitieB   to  show  that  it  would.    But  the  word 

"  auditor  "  is  not  in  the  section,  and  what  has  to  be 

datermined  is  whether  Messrs.  Parsons  &  Bobjent  are 

offiosra  of  the  company,  or  have  so  acted  that  they 

cannot  be  beard  to  say  that  thev  were  not.    If  all 

penons  who  did  auditor's  work  for  a  company  were 

oiBcen  of  the  company,  the  case  would  be  easy ;  but 

so  decision  has  yet  gone  this  length;  and  if  that 

wen  the  law  the  careful  examination  of  the  Acts  of 

FferliameDt  and  articles  of  association  made  in  the 

eaaes  of  In  re  The  London  and  General  Bank,  and 

In  re  The  Kingston  Cotton   Mill  Co.,  would   have 

been  quite  unnecessary.    An  auditor  may  or  may  not 

be  so  officer  of  a  company.    So  may  anybody  else— 

^^.,  a  banker  or  solicitor.    Primd  facie  such  persons 

an  not  officers.    See  as  to  bankers.  In  re  Imperial 

Land  Co.  of  MarseiUee,  19  W.  B.  223,  L.  B.  11  Bq. 

478;  as  to  Bolioitors,  In  re  Carter,  34  W.  B.  516,  31 

Gb.  D.  496.     But  if  appointed  to  an  office  under  the 

company,  and  if  they  act  in  that  office  as  officers  of 

the  oompanyy  they  ^nll  be  officers  within  section  10 — 

In  re  Liberator    Building  Society,  71   L.  T.   N.   S. 

406,  43   W.   B.   Dig.   43  —  and  no  irregularity  in 

their  appointment  would,   I    conceive,   avail  them. 

But  to  be  an  officer  there  must  be  an  office,  and 

an  office  imports  a  recognized  position  with  rights 

and  duties  annexed  to  it,  and  it  would  be  an  abuse  of 

wocds  to  call  a  person  an  officer  who  ffils  no  position 

cither  de  fare  or  de  facto,  but  who  happens  to  do  some 

d  the  work  which  he  would  have  to  do  if  he  were  an 

oiSoer  in  the  proper  sense  of  the  word. 

TteuDg^    to  the    articles    of    association    of   this 
oompaDT,    we   find  that    the  office   of    auditor   is 
provided  for ;  appointments  to  it  are  made,  not  by 
the  directors,  but  by  the    shareholders  in  general 
meeting;  the  office  is  annual;  the  remuneration  is 
ftud  by  the  shareholders ;  they  can  re-elect  him  on 
his  qnittin£f  office;  his  duties  are  expressly  stated; 
and  large  powers  are  conferred  upon  him  in  order  to 
enable  him  to  perform  those  duties.    Messrs.  Parsons 
A  Bobjent  performed  the  duties  which  an   auditor 
would  DMve  had  to  perform ;  but  it  appears  to  me 
that  they  w<>re  no  more  de  facto  than  tbey  were  de 
jure  offioere   of   the  company.      They  were  simply 
aceoontants,  called  in  by  the  directors  to  do  a  piece 
of  work,  and  they  never  were  and  never  pretended  to 
be  or  acted   sm  if  they  were  anything  else.    In  my 
opiiiion  Stirling,  J.,  has  regarded  the  decisions  in  the 
aMca  of  In  re  The  London  and  General  Bank  and  In  re 
The  Kingston  Cotton  Mill  Co,  as  going  considerably 
further  than   they  did.      They  decided  two  points 
only— wijE.,  first,  that  auditors  might  be  officers  with- 
in ^»^4^*n   10«  a  proposition  which  in  tbe  first  case 
VBf  very  stontly  disputed ;  and,  secondly,  that  the 
auditors  in  those  cases  were  officers  of  the  companies 
flwn  in  qnestion  ;  that  is,  that  the  persons  there  had 
within  section  10  really  filled  the  office  of  auditor  in 
those  eases  respectively. 

The  appeal  must  be  allowed  with  costs  here  and 
bdow,  and  all  proceedings  against  the  appellants 
snder  section  10  of  the  Wmding-up  Act,  1890,  must 
he  stayed. 


A.  L.  Smith,  L.J. — ^The  question  raised  in  this 
appeal  is  whether  the  liquidator  of  the  Western 
Counties  Bakeries  and  Milling  Co.  (Limited)  can  take 
proceedings  in  a  summary  way  by  means  of  what  is 
called  a  misfeasance  summons  under  section  10  of  the 
Companies  (Winding-up)  Act  against  Messrs.  Charles 
Edward  Parsons  and  Frederi^  Pring  Bobjent,  as 
being  officers  of  that  company.  If  they  were  officers 
of  the  company  upon  the  30th  of  January,  1890, 
when  thev  certffied  the  correctness  of  the  company's 
balance-sheet  for  the  year  1889,  they  may  be  pro- 
ceeded against  by  means  of  such  summons,  otherwiae 
they  cannot  be.  Lindley,  TmJ,,  has  stated  the  facts 
of  ike  case,  and  I  do  not  further  allude  to  them. 

It  has  been  held  by  this  court  in  the  case  of  In  re 
Kingston  Cotton  Mill  Co.,  following  the  case  also  in 
this  court  of  In  re  London  and  General  Bank,  that 
where  a  company,  having  articles  of  association 
similar  to  those  in  the  present  case,  has  appointed  a 
person  to  the  office  of  auditor  of  the  company,  such 
person  is  an  ''  officer  "  within  the  meaning  of  section 
10  of  the  Companies  (Winding-up  Act)  of  1890,  which 
runs  thus:  '*  Where  any  director,  manager,  liqui- 
dator, or  other  officer  of  the  company"  has  done 
certain  acts  he  may  be  proceeded  against  as  in  the 
section  mentioned  by  means  of  a  misfeasance  sum- 
mons. It  having  thus  been  held  that  a  person 
appointed  by  a  company  to  the  office  of  auditor  of  the 
company  is  an  officer  within  the  meaning  of  the 
section,  we  are  now  asked  to  take  a  step  further,  and 
to  hold  that  a  person  who  has  never  been  appointed 
to  the  office  of  auditor  or  to  any  other  office  in  the 
company  at  all,  is  nevertheless  an  officer  of  the 
company  if  he  has  performed  work  which,  if  he 
had  been  appointed  by  the  company  to  the  office  of 
auditor,  he  would  have  undertaken  and  performed. 
The  argument  of  the  liquidator  is  that  the  under- 
taking to  perform  and  the  performance  of  auditor's 
work  upon  any  given  occasion  makes  a  person  an 
officer  of  the  company  within  section  10,  although  he 
has  never  been  appointed  to  that  or  to  any  other  office 
in  the  company ;  and  it  is  said  that  decided  cases  show 
this  to  be  so.  The  first  case  which  is  relied  upon  is 
that  of  CHhaon  v.  Barton,  where  Blackburn  and  Lush, 
JJ.,  held,  Quiun,  J.,  dissenting,  that  a  man  who  per- 
formed the  work  of  manager  of  a  company  became 
thereby  the  de  facto  manager,  and  consequently  was 
within  the  terms  of  an  Act,  which  enacted  that  every 
"manager"  who  should  knowingly  and  wilfully 
authorize  or  permit  a  default  being  made  in  forward- 
ing a  list  of  members  to  the  registrar  of  joint-stock 
companies,  should  incur  a  penalty.  These  two 
learned  judges  held  that  '* manager"  in  the  Act 
meant  manager  de  facto,  and  that  a  person  who  per- 
formed manager's  work  became  thereby  manager ; 
but  how  does  this  establish  that  a  person  who 
performs  auditor's  work  becomes  an  officer  of  the 
company  P  If  the  words  of  the  section  had  included 
the  word  **  auditor  "  the  case  would  have  been 
applicable,  but  no  such  word  is  in  the  section.  I  agree 
lliat  performing  the  work  of  an  auditor  shows  the 
person  to  be  a  <2e  facto,  though  he  may  not  be 
a  de  jure  auditor,  but  to  succeed  the  liquidator 
must  show  that  the  person  is  a  de  facto  **  officer." 
Some  auditors  are  officers  of  a  company  and 
some  are  not.  Those  who  are  officers  are  within 
the  section,  not  those  who  are  not  officers.  It 
is  no  good  showing  that  a  person  performs  auditor's 
work ;  it  must  be  shown  that  he  is  a  <f«  facto  officer 
of  the  company.  The  next  case  is  Coventry  and 
Dixon's  case.  There  two  directors  did  the  work 
of  directors  without  being  qualified  to  be  directors. 
Sir  George  Jessel  held  them  to  be  <2e  facto  directors 
tiiough  uiey  were  not  deiure  directors,  and  as  such 
were  liable  to  be  proceeded  against  summarily  by  way 
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of  a  misfeasance  summons  as  being  directors  of  the 
company  who  are  persons  designated  in  the  section  to 
be  proceeded  against.  When  this  case  was  under 
appeal  (it  was  reversed  upon  another  point)  Bram- 
well,  L.J.,  said  if  he  (that  is,  the  director)  has  done 
anything  wrong  as  9k  de  facto  director  no  doubt  he  can 
be  got  at  under  the  clause.  In  this  I  agree,  and  if 
Messrs.  Parsons  &  Bobjent  had  done  anything  wrong 
as  de  facto  officers  they  could  be  got  at ;  but  they 
have  done  nothing  of  the  sort,  for  the  simple  reason 
they  have  never  become  officers  of  the  company  ataU. 
When  examined  Coventry  and  Dixon*8  case  is  only  the 
case  of  Gibson  v.  Barton  over  again.  I  agree  that 
doing  the  work  of  a  director  may  make  a  person  a  de 
facto  director,  and  the  section  enacts  that  a  director 
may  be  proceeded  against  by  summons.  Doing  the 
work  of  a  manager  may  make  a  person  a  de  facto 
manager,  and  the  section  enacts  that  a  manager  may 
be  proceeded  against  by  summons.  So  in  the  case  of 
a  liquidator.  Doing  the  work  of  an  auditor  may 
make  a  person  a  de  facto  auditor,  but  the  section  does 
not  make  an  auditor  liable  to  be  proceeded  against ; 
it  is  only  when  he  is  de  fado  or  de  jure  an  officer  of 
the  company  that  he  can  be  proceeded  against  by 
summons  imder  section  10.  In  this  case  Messrs. 
Parsons  &  Bobjent  were  neither  de  facto  nor  de  jure 
officers  of  the  company ;  then  how  can  they  be  said 
with  truth  to  be  officers  of  the  company  P  All  that 
this  court  has  heretofore  held  is  that  an  auditor  may 
be  proceeded  against  by  summons  if  he  is  de  facto  an 
officer  of  the  company.  It  has  not  held  that  a  man 
may  be  proceeded  against  by  summons  when  he  is 
neither  de  facto  nor  dejure  an  officer  of  the  company. 
For  these  reasons  I  think  my  brother  Stirling  went 
too  far  in  holding  these  appellants  liable.  The 
question  is  not  that  which  the  learned  judge  put  to 
himself — ^were  the  applicants  de  facto  auditors?  It 
is,  were  they  defado  officers? 

In  my  judgment  the  application  to  stay  pro- 
ceedings upon  the  summons  snould  have  been  granted, 
and  this  appeal  must  be  allowed. 

BiOBT,  L.J.,  said  he  had  had  an  opportunity  of 
reading  the  written  judgment  of  Lindley,  L.J.,  and 
concurred  in  it.  He  added  that  he  could  not  see  how 
from  any  point  of  view  they  could  be  officers  of  the 
company ;  they  had  no  rights,  and  were  simply 
servants  who  could  be  dismissed  at  any  moment.  If 
they  had  asked  to  be  paid  the  directors  could  have 
said:  ''We  dispense  with  your  services."  Officers 
must  hold  an  office  and  could  only  be  removed  for 
just  cause.  Here  they  could  be  removed  at  the 
pleasure  of  the  directors,  who  could  have  appointed 
any  other  man  to  do  the  work. 

A'ppeal  allowed. 

Solicitors,  Woodcock,  RyXand,  &  Parker^  for  Vaughan 
&  Homh/y  Newport,  Mon. ;  Talbot  &  Taskevy  for 
Dixon  <fc  Dixon,  Bristol. 


From  Chan.  Div.      1 

(Lindley,  A.  L.  Smith,  > 

and  Bigby,  L.JJ.)     J 


Feb.  18,  19,22; 
March  6. 


In  re  The   Consoet   Deep  Level  Gold  Mines 

(Limited). 

Stark  and  Blliston's  case. 

Company  —  Shares  —  Contract — Acceptance   of  offer — 
Notice  of  such  acceptance — Underwriting  letter, 

S,  signed  a  letter  addressed  to  A.  whereby  he  under 


(a.)  Beported  by  W.  Soott  Thompson,  Esq.,  Barrister- 
at-Law. 


took  to  underwrite,  o7i  or  before  the  day  after  the  day 
appointed  for  the  closing  of  the  list  for  subscriptions 
for  shares—viz.,  the  2(Hh  of  September,  1896—10,000 
shares,  or  such  less  number  as  might  be  accepted  by  A., 
in  the  C,  Co,,  and  he  thereby,  in  the  event  of  his  failing 
to  comply  with  the  terms  therein  contained,  authorizA 
A,  as  his  agent,  on  his  behalf  and  in  his  name,  to  apply 
for  such  shares. 

On  the  I2th  of  September  A,  accepted  the  offer  of  S, 
for  the  whole  10,000  shares,  but  gave  no  notice  of  this 
acceptance  to  S,  On  the  27th  of  Septemher  A,  applied 
in  S,*s  name  to  the  C,  Co,  for  10,000  shares,  and  tvas 
allotted  9,000.  On  the  2%th  of  September  A.  informed 
S,  of  this  allottment,  biU  S,,  on  the  ^th  of  Septemher, 
repudiated  his  offer.  8,  had  not  paid  any  deposit  money 
for  the  shares. 

Held,  (1)  that  A,*s  authority  to  apply  for  shares  in 
S,^s  name  only  arose  in  case  of  failure  by  8.  to  apply  for 
shares  after  he  had  been  informed  that  his  offer  had  been 
accepted  and  the  extent  to  which  it  had  been  accepted ; 
that,  8,  not  having  been  informed  of  the  acceptance  of 
his  offer,  A,*s  authority  never  arose;  and  (2)  thcU  S. 
was  not  estopped  from  showing  that  A,*s  authority  heid 
never  arisen. 

Decision  o/ North,  J.  (ante,  p.  227),  reversed. 

Ex  parte  Harrison,  69  L,  T,  N,  8,  204,  distinguished. 

Appeal  by  Messrs.  Stark  and  Elliston  from  the 
decision  of  North,  J.  (reported  ante,  p.  227). 

On  the  29  th  of  December,  1895,  an  application  was 
made  by  Mr.  Stark  to  have  his  name  removed  from 
off  the  register  of  shareholders  in  the  Consort  Deep 
Level  Gold  Mines  Co.  (Limited),  upon  which  he  has 
been  placed  as  the  holder  of  9,000  £1  shares  therein, 
upon  the  ground  that  neither  he  nor  anyone  authorized 
by  him  had  ever  applied  for  such  shares ;  and  conse- 
quently that  he  was  entitled  to  have  his  name  removed 
from  the  register. 

In  the  month  of  September,  1895,  a  company  called 
the  Mines  Acquisition  and  Development  Co.  (Limited) 
were  promoting  and  bringing  out,  amon^t  oUier 
companies,  the  Consort  Deep  Level  Co.,  and  for  this 
purpose  the  Mines  Co.  were  obtaining  sig^natures  to 
underwriting  letters  from  woidd-be  underwriters  of 
shares  in  the  Consort  Co.  then  about  to  be  brought 
out.  A  Mr.  Akerman  at  this  time  acted  as  secretary 
to  the  Mines  Co. 

Upon  the  11th  of  September,  1895,  Mr.  Stark  had 
this  subject  of  underwriting  shares  in  the  Consort  Co. 
brought  before  him  by  a  Mr.  Lambert,  a  fiaandal 
agent,  and  who  had  had  underwriting  forms  handed 
to  him  to  get  signed  by  underwriters  in  the  proposed 
company,  and  Mr.  Stark,  after  hearing^  miat  Mr. 
Lambert  had  to  say  upon  the  subject,  upon  the  same 
day  signed  an  underwriting  letter  in  Uie  following 
terms: 

*<  The  Consort  Deep  Level  Gold  Mines  (liimited). 
Capital  £120,000,  in  120,000  shares  of  £l  each.  To 
Mr.  J*  Akerman,  secretary.  Mines  Acqnisitian  and 
Development  Co.  (limited),  Bartholomew  House, 
London,  E.C.  With  reference  to  the  prospectus  of 
the  above  company  offering  80,000  shares  of  the 
company  for  public  subscription,  and  in  oonsideratioa 
of  your  agreemg  to  pay  to  me  a  commission  of  15  per 
cent.,  payable  5  per  cent,  in  cash,  10  x>er  cent,  in 
shares,  on  the  amount  of  shares  for  whioh  von  accept 
this  contract  as  below,  I  hereby  undertake  to  sub- 
scribe or  find  responsible  subscribers  to  your  satisfac- 
tion on  or  before  the  day  after  the  day  appointed  for 
the  closing  of  the  list  for  subscriptions  for  shares,  and 
on  the  terms  stated  in  the  same  prospectus,  or  any 
reasonable  modification  thereof,  for  10,000  shares  of 
£1  each,  or  such  less  number  as  may  be  accepted  by 
you,  and  to  pay  the  instalments  on  the  dates  specified 
in  ike  said  prospectus,  and  I  herewith  hand  yon  my 
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cheque  for  28.  6d.  per  share  deposit.    It  is  a  con- 
ditioa  of  this  affieemeiit  that,  in  the  event  of  40,000 
■ham  being  subscribed  for  by  the  general  public 
OD  the  issue  of  the  said  prospectus  at  or  before  the 
dhoDg  of  the  list,  my  guarantee  is  to  cease,  but  all 
nbicriptions  hj  the  pm>Lic  after  the  prospectus  is 
paUid^  adTertised  to  the  date  of  first  allotment  shall 
be  applied  pro  rata  in  reductions  of  the  amount  so 
goannteed.      It  is  agreed  I  am  to  receive  the  said 
oomnuasion  upon  the  amoimt  fpiaranteed  by  me  withiu 
fourteen  days  of  the  completion  of  the  purchase.    It 
i>  further   agreed  that  this  underwriting  letter  is 
iirerocable,  provided  always  that  40,000  shares  are 
underwritten  or  applied  for  prior  to  the  public  issue 
of  the  said  prospectus  and  allotment  made  on  or 
before  the  20th  day  of  September,  1895.     In  the 
efent  of  my  failing  to  comply  with  the  terms  herein 
itated  I  authorize  you  as  my  agent,  on  my  behalf 
and  in  my  name,  to  apply  for  the  number  of  shares 
(foil  or  reduced,  as  the  case  may  be^,  guaranteed  by 
me  as  above,  and  to  hand  such  appbcation,  together 
with  my  cheque,  to  the  company,  whidi  application 
and  agency    i  hereby   undertake  not  to  withdraw. 
Hy  liability  under  this  agreement  shall  continue, 
notwithstanding  any  variations  between  the  prospec- 
tus ahown  to  me  and  the  prospectus  issued  to  the 
feoeral  public,  so  long  as  the  nominal  capital  of  the 
oompany  and  the  amount  fixed  for  the  purchase  con- 
■deration  shall   remain  the  same."    (A  blank  was 
^  here  for  the  signature,  description,  and  address 
of  the  underwriter,  and  the  date.) 

At  the  foot  of  this  was  a  form  of  acceptance  in  the 
following  terms :  <*  The  above  contract  is  accepted  by 
Be  to  the  extent  of  10,000  shares  underwritten." 

lEr.  Stark  did  not  then  hand  over  his  cheque  for 
tte  2s.  6d.  per  share  deposit,  nor  did  he  ever  pay 
aoything  upon  that  or  any  other  occasion  to  Mr. 
itoman,  or  the  Mines  Co.,  or  to  Mr.  Lambert 
W  way  6i  deposit  or  otherwise  on  account  of  these 

Upon  the  12th  of  September,  1895,  Akerman  filled 
apand  signed  in  his  own  name  the  form  of  accept- 
nee  of  10,000  shares  at  the  foot  of  the  above-men- 
tioned  underwrriting  letter,  but  no  notice  of  the 
aooeptanoe  was  given  to  Stark. 

Xhe  list  of  subscriptions  closed  on  the  20th  of 
B^tsmber. 

On  the  27th  of  September  a  meeting  of  the  directors 
of  the  Consort  Co.  was  held,  and  Akerman,  who  was 
the  secretary  of  that  company,  laid  Stark's  letter 
More  the  board,  and  in  his  name  applied  for  10,000 
;  and  the  directors  resolved  to  auot  to  him  9,000 


On  the  28th  of  September  Akerman,  as  secretary  of 
tte  Mines  Co.,  wrote  to  Stark  stating  that  in  accord- 
ttoewith  the  underwriting  letter  thev  had  applied 
&r  9,000  shares  in  the  Consort  Co.,  and  he  demanded 
•  cheijae  for  £4,500,  being  2tf.  6d.  per  share  on  appli- 
ation  and  78.  6d.  on  allotment. 

On  the  aoth  of  September,  1895,  Mr.  Stark  forth- 
with, through  his  solicitor  Mr.  Payne,  repudiated  his 
lishiZity,  pointing  out  that  his  offer  to  underwrite  had 
wverheen  accepted. 

On  the  11th  of  October,  1895,  the  9,000  shares  were 
WKotted  to  Stark,  and  he  was  required  to  pay  the 
auotment  money. 

On  the  29th  of  December,  1895,  Stark  applied  to 
lave  hie  naone  removed  from  the  register  of 
ihanbolden,  and  on  the  21st  of  December,  1896,  his 
applieirtioii  irae  dismissed  with  costs  by  North,  J.  (see 
tte  xeport  ante,  p.  227). 
Missis.  Starh  and  £lliston  appealed. 
The  facts  in  EUiston's  case  were  similar  to  those 
in  Stalk's    caee,  and   the   two  cases  were    argued 


Svnn/en  Eady,  Q.C.,  and  W.  F,  Hamilton,  for  the 
appellants.  —  It  is  said  against  us  that  we  are 
estopped  by  the  letter,  by  words,  and  by  the  offer. 
The  only  representation  as  to  authority  was  that 
there  was  a  conditional  authority,  the  condition 
being  acceptance  by  Akerman.  If  there  was  no 
contract,  there  was  no  authority.  It  depends  on  the 
construction  of  the  letter.  It  is  dear  that  there 
was  no  authority  until  acceptance.  No  specific 
number  of  shares  was  mentioned.  The  arrangement 
was  only  to  take  a  certain  number  not  exceeding 
£10,000.  Nothing  could  be  recovered  on  such  an 
agreement.  The  duty  of  the  Consort  Co.  was  to 
find  out  whether  the  condition  had  ever  been  ful- 
filled. There  never  was  a  contract  —  the  offer 
was  never  accepted.  We  never  waived  our  right  to 
notice  of  acceptance.  The  distinction  between  this 
case  and  Ex  parte  Harrison,  69  L.  T.  N.  S.  204,  is  that 
there  the  offer  was  absolute,  and  it  was  unnecessary 
that  any  notice  of  acceptance  should  be  given.  It 
does  not  appear  in  the  present  case  that  the  date  of  the 
acceptance  was  writt^  in  when  Akerman  signed. 
Another  point  is  that  if  the  representation  was  con- 
tradicted before  being  acted  u^n,  there  was  no 
estoppel,  l^e  letter  of  repudiation  of  the  30th  of 
September  came  to  the  notice  of  the  board  of  direc- 
tors of  the  Consort  Co.  Assuming  that  the  com- 
pany knew,  it  brings  the  case  within  Freeman  v. 
Cooke,  6  D.  &  L.  187,  2  Ex.  654,  and  that  class  of 
case.  Thus,  the  authoritv  was  contradicted  before 
being  acted  upon,  and  there  is  no  estoppel.  This 
concludes  the  arffument  as  to  estoppel.  Again, 
the  underwriting  letter  was  obtained  by  a  represen- 
tation which  was  in  fact  untrue.  It  is  said  that 
there  was  a  representation  that  when  Lambert 
brought  the  letters  for  signature,  25,000  had  been 
taken  in  Gtermany.  Lambert  had  repudiated  his 
own  underwriting  on  the  ground  that  he  had  been 
misled  by  Mellor.  He  said  we  could  rely  on  Mellor. 
The  company  cannot  hold  us  to  a  contract  obtained 
by  misrepresentation,  and  we  are  entitled  to  re- 
pudiate the  shares  altogether.  The  appellant  Stark 
never  had  a  chance  of  performing  his  agreement.  The 
persons  to  accept  were  tiiose  to  whom  the  offer  was 
made.  We  question  Akerman's  authority  to  accept 
for  them:  Hincttey's  case,  44  W.  E.  630,  [1896]  2  Ch. 
121,  at  p.  125.  [C/^'oAn.— That  was  reversed  in  the 
Court  of  Appeal.]  No,  not  on  this  point.  Car^ 
michaeVa  case,  [1896]  2  Ch.  643,  only  shows  that 
where  there  is  a  completed  contract  a  party  is  to  be 
held  to  it.  Harrison^s  case,  according  to  us,  goes 
to  the  verge  of  the  law.  It  goes  too  far  as  to 
estoppel:  see  69  L.  T.  N.  S.,  foot  of  p.  206;  also 
the  end  of  A.  L.  Smith,  L.  J.'s,  judgment :  and  per 
Lindley,  L.J.,  at  top  of  p.  207,  1st  col. 

They  also  referred  to  Jorden  v.  Money,  5  H.  L.  Cas. 
185. 

[Lindley,  L.J.,  to  Bigham,  0.(7.— We  do  not 
intend  io  trouble  you  about  the  representation ;  but 
must  about  the  otiier  point.  Assume  that  the  deci- 
sion in  CarmichaeVe  oaee  is  sound,  even  though  some 
of  my  statements  there  may  go  too  far.  Akerman 
knew  all  the  facts,  and  he  knew  notice  of  acceptance 
had  not  been  given,  and  therefore  the  Consort  Co. 
nmst  have  known.  Ton  must  address  yourself  to 
that.] 

Bigham,  Q.C.,  and  Upjohn,  for  the  respondents. — 
Enowled^^e  of  the  common  secretary  of  the  two  com- 
panies acting  for  one  of  them  is  not  knowledge  of  the 
other :  Be  Hampshire  Land  Co.,  ante,  p.  136,  [1896]  2 
C9i.  743.  We  treat  Akerman  as  the  contracting  party. 
[LnmuET,  L.J. — You  may  assume  that.  The  ques- 
tion is,  had  he  authority  ?]  It  was  never  intended 
by  the  contract  that  any  notice  should  be  given  to 
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Stark.  He  expressly  authorizes  Akerman  to  apply,  as 
his  agent,  for  the  shares ;  and  farther,  the  company 
had  nothing  to  do  with  the  underwriting  contract. 
Underwriters  never  contemplate  that  they  themselves 
shall  apply  for  shares.  On  the  question  of  estoppel 
Harrison'B  case  is  precisely  in  point.  [Lindlet,  L.J. 
— ^There  there  was  no  saoh  condition  as  there  is  in 
this  case.  You  have  to  make  out  that  the  event  on 
which  the  authority  was  to  arise  has  happened.] 

Lindlet,  L.J.,  said:  These  two  appeals  depend 
substantially  on  the  same  considerations,  and  the 
determination  of  Stark's  case  will  determine  Ellis- 
ton's.  The  substantial  question  is  whether  the 
company  is  entitied  to  retiun  these  gentiemen  on  its 
register  of  members  in  respect  of  shares  allotted  to 
them  under  the  terms  of  underwriting  letters  signed 
by  them.  I  will  refer  to  Stark's  case  only,  and  will 
state  no  more  facts  than  are  necessary  in  order  to 
make  my  own  judgment  intelligible.  The  Consort 
Deep  Level  Gold  Mines  Co.  (Limited)  was  regis- 
tered on  the  13th  of  September,  1895.  It  was 
promoted  by  the  Mines  Ajcquisitioo  and  Develop- 
ment Co.,  of  which  Mr.  Akerman  was  the  secretaiy. 
The  company  had  some  underwriting  letters 
for  shares  in  the  Consort  Co.  prepared,  and  on 
the  11th  of  September  Stark  signed  one  of  these. 
[His  lordship  read  the  underwriting  letter,  and  con- 
tinued :]  No  cheque  for  the  2s.  6d.  deposit  money 
was  given  by  Stark.  The  day  for  closing  the  list  of 
subsmptions  was  the  20th  of  September.  The  21st  of 
September,  therefore,  was  the  dav  on  or  before 
which  Stark  was  to  subscribe  or  find  subscribers  for 
shares.  But  until  informed  of  the  number  of  shares 
for  which  he  was  to  subscribe  or  find  subscribers  for, 
he  could  not  perform  his  part  of  the  bargain.  On 
the  12th  of  September  Akerman  filled  up  the  form 
of  acceptance  printed  at  the  foot  of  the  letter.  No 
notice  of  this  acceptance  was  sent  to  Stark.  On  the 
i7th  of  September  the  directors  of  the  Consort  Co. 
met.  Akerman  was  its  secretary,  and  he  laid  Stark's 
letter  before  the  board  and  applied  for  10,000  shares 
in  his  name,  and  9,000  were  resolved  to  be  allotted  to 
him.  On  the  28th  of  September  Akerman  informed 
Stark  of  what  had  been  done.  On  the  30th  of 
September,  Stark,  by  his  solicitor,  Payne,,  repudiated 
the  transaction.  These  two  letters  were  written  from 
and  to  the  Mines  Co.  On  the  lOtii  of  October  their 
solicitors,  Lucas  &  Ward,  wrote  to  Payne  sa3^g  that 
the  Mines  Co.  would  hold  Stark  responsible  under  his 
underwriting  letter.  On  the  11th  of  October  the 
shares  (9,000)  were  nevertheless  allotted  to  Stark, 
and  he  was  required  to  pay  the  allotment  money. 
This  he  refused  to  pay  by  a  letter  written  on  the  12th 
of  October  from  Payne  to  Akerman  as  secretary  of 
the  Consort  Co.  Stark  then  applied  to  have  his 
name  removed  from  the  register  of  shareholders  and 
his  motion  was  dismissed  with  costs.  From  this 
decision  he  has  appealed  to  this  court.  He  rests  his 
application  on  the  following  grounds — viz.,  (1)  That 
Akerman  had  no  authority  to  apply  for  shares  in  his 
name;  (2)  that  if  Akerman  had  such  authority  it 
was  obtained  by  misrepresentation  of  which  the 
company  cannot  take  advantage ;  (3)  that  Stark  has 
done  nothing  which  estops  him  from  denying 
Akerman's  authority.  I  have  not  alluded  to  the 
misrepresentations  made  to  Stark,  and  on  the  faith 
of  which  he  says  he  was  induced  to  sign  the 
underwriting  letter ;  and  I  pass  this  part  of  the  case 
over  for  the  present. 

I  will  first  consider  Akermaii's  authority  to  apply 
for  shares  in  Stark's  name.  The  9,000  shares 
having  been  allotted  to  Stark  on  Akerman's 
application,  Stark's  obligation  to  accept  them 
depends   on    the   answers    to    be   given    to    the 


following    questions  —  viz.,     first  —  Had    Akerman 
authority   to   apply   for   them   iir    Stark's    name? 
If  not,  then  secondly.  Has  Stark  so  conducted  him- 
self as  to  be  estopped  from  denying  such  authority  P 
In.  speiJdng  of  Akerman  I  speak  of  him  as  the  secre- 
tary and  agent  of  the  Mines  Acquisition  and  Develop- 
ment Co.  (limited),  and  I  use  his  name  for  the  sake 
of  brevity  only.    First,  as  to  Akerman's  real  authority 
to  apply  for  shares  in  Stark's  name.  The  underwriting 
letter  signed  by  Stark  was  so  worded  that  it  cannot 
be  regarded  as  an  acceptance  by  him  of  an  offer  mads 
to  him  by  Akerman  so  as  to  be  binding  on  either  or 
botii  of  iJiem  when  Stark  signed  it.    The  terms  of  the 
letter  show  tiiat  it  was  an  offer  by  Stark,  which 
required  acceptance  by  Akerman  in  order  to  convert 
the  offer  into   a  binding  contract.     Further,   it  is 
familiar  law  that  the  mere  acceptance  of  an  offer, 
unless  it  is  brought  to  the  knowledge  of  the  person 
making  it,  does  not,  as  a  rule,  convert  the  offer  into  a 
contract.    There  are  exceptions  to  this  rule,  baaed  in 
some  cases  on  the  ordinary  course  of  business  and  in 
other  cases  on  special  cucumstances,  which  render 
notice  unnecessary.    Notice  of  performance  by  the 
otiier  side  is  often  all  the  notice  of  the  aooeptanoe  of 
the  offer  which  the  person  making  it  can  require :  see 
CarliU  v.  CarMic  Smoke  BM  Co.,  41  W.   B.   210, 
[1893]    1   Q.   B.  at  p.   262.      In  my  opinion   this 
may  often   be  the  case  with  underwriting  agree- 
ments.     I  do  not  accept  the  view  that  they  are 
like  bets  and  must  be  accepted  before  the  event 
on  which  they  are  to  become  operative  is  known. 
Speaking    generally,    an     underwriter    of     shares 
agrees  to   take  so   many  not   exceeding  a  oertain 
number    as   a    company  may  require   in   order  to 
make  up  the  total  number,  without  which  bnainess 
cannot  be  commenced ;  and  until  the  company  knows 
how  many  it  wants  from  the  underwriter,  I  do  not 
see  how  it  can  be'  in  a  position  to  accept  his  offer. 
Upon  this  point  I  concur  with  the  view  taken  by  Kay, 
L.J.,  in  HindUy^a  ooLse.    But,  of  course,  attention 
must  be  paid  to  the  terms  of  the  underwriting  letter 
in  each  particular  case.      In  the  case  of  the  BuU- 
fontein    Sun    Diamond    Mines    {Limited),    13   Times 
L.   B.   156,   the    terms    were  such    that  notioe  of 
acceptance  was  inferred  from  the  retention,  of  the 
letter  by  the  person  to  whom  it  was  addresoed  with'- 
out  more.    But  no  such  inference  can  be  fairly  drawn 
in  this  case,  as  the  number  of  shares  for  whioli  the 
letter  was  accepted  had  to  be  communicated  to  the 
underwriter.    According  to  the  terms  of  the  letter 
signed  by  Stark  it  was  essential  that  he  should  know 
on  or  before  the  21st  of  September,  1895 — £.e.»  **  tiie 
day  after  the  day  appointed  for  the  dosing  of  the  list 
for  subscriptions  for  shares" — ho 7  many  shares  he 
was  to  subscribe  or  find  subscribers  for.    This  stipula- 
tion rendered  it  essential  that  his  offer  sbooM  be 
accepted,  if  at  all,  before  that  date,  and  that  lie  shoold 
be  informed  of  the  number  of  shares  for  wbiob  it  was 
accepted.    Further,  Akerman's  authority  to  araly  for 
shares  in  Stark's  name  only  arose  on  his  fsdkire  to 
apply  for  the  shares  which  he  was  bound  to  take. 
But  until  Stark  was  informed  that  his  offer  bad  been 
accepted  and  the  extent  to  which  it  had  been  aooepted 
it  is  impossible  to  treat  him  as  having  faQed  to  per- 
form his  obligation  to  apply  for  shares.     Akenaan^s 
authority,  therefore,  to  apply  for  them  in  his  ^^—^ 
never  really  arose. 

We  were  asked  to  infer  from  what  took  plaoe  on 
the  19th  of  September,  when  Stark  called  at  tbeoffloa 
of  the  company,  that  Stark  then  learned  that  bis 
offer  had  been  accepted.  But  the  evidenoe  does  not 
satisfy  me  that  he  aid,  and  there  is  no  statement  by 
any  one  that  he  was  told  to  what  extent  the  oflfor  1»^ 
been  accepted.  He  denies  that  he  was  told  any- 
thing about  it,  and  the  utmost  that  can  be  said  egsiniit 
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him  on  this  part  of  the  case  is  that  he  went  to  learn 
how  Bafaeoriptions  were  coming  in,  and  that  he  was 
BO  far   satisfied   with   the    information    which    he 
obtained  that  he  did  not  care  to  withdraw  his  offer. 
80  far^I  agree  with  the  view  taken  by  North,  J.     He, 
howeTer,    decided   that   Stark    was  estopped   from 
denying  Akerman's  authority  to  apply  for  shares  in 
his  name ;  and  the  learned  judge  came  to  that  conclu- 
sion, on  the  authority  of  the  decision  of  this  court  in 
Ex  parU    Harrison,  which,  however,    was    a   very 
different  case  from  the  present.    The  facts  in  Ex 
parte  Harriwn  may  be   shortly  stated  as  follows: 
Harrison  (who  carried  on  business  under  the  name  of 
Pearson  &  Co.)   had  signed  an  underwriting  letter 
which  bad  been  acceptea  by  the  person  to  whom  it 
was  addressed — i.e.,    Lakeman.      By   that    letter 
Harrison  agreed  to  subscribe,  or  find  subscribers  for, 
900  shares  (neither  more  or  less)  in  a  brewery  com- 
pany, and  to  apply  for  them  on  a  particular  day ; 
and,  in  the  event  of  his  not  applying  for  them  on  that 
day,  he  empowered  Lakeman  to  apply  for  them  in  his 
name.    80  far  as  appeared  by  that  letter,  there  was 
DO  condition  whatever  for  the  exercise  of  this  power, 
except  (1)  the  non-application  by  Harrison  for  300 
shares  on  the  day  named ;  and  (2)  the  acceptance  by 
Lakeman  of  the  offer  made  by  the  letter  to  him. 
Harrison  had  not    applied  for  the  shares,  and  the 
aeoeptanoe   of  the  offer  appeared  from  Lakeman's 
signed    acceptance    on    the    document    itself.      In 
anoUler  document  (of  which  the  company  had  no 
koowMge  or  notice^  Harrison  had  stipulated  that 
the  acceptance  of  his  offisr  by  Tiakflman   should  be 
communicated  to  him  by  a  particular  day.     This  was 
not  done^  nor  was  Harrison  ever  in  fact  informed 
before  shares  were  allotted  to  him,  that  Lakeman 
had  accepted  his  offer.    The  court  held  that  Harri- 
som  was  estopped  from  denying  that  Lakeman  had 
authority  to  apply  for  300  shares  in  his  name.     That 
ease  turned  entirelY  on  the  private  letter.    The  case 
was  fought  and  decided  with  reference  to  that,  and 
what  was  said  about  est^pel  was  addressed  to  the 
eootrover^y  there  raised.  Whether  what  was  said  about 
estoppel  would  have  been  applicable  if  there  had  been 
110  private  letter,  it  is  unnecessary  to  consider.    The 
point  can  be  reconsidered  when  it  arises ;  and  In  re  The 
iuli/bntein  Sun  Diamond  Mines  (Limited)  can  be  con- 
odered  with  it.  In  the  present  case,  as  I  have  already 
poKDted  oat,  the  apparent,  as  well  as  the  real,  authority 
oooferredby  Stark  on  Akerman  to  apply  for  shares  in 
fitstfk's  name  only  arose  on  the  happening  of  a  very 
iMporiaat  eivent,  whidi  is  thus  expressed  in  the  letter 
itseif — *' In  the  event  of  my  failing  to  comply   with 
tbe   terma  herein  stated."    In  order,  therefore,  to 
lender  the  principle  of  estoppel  applicable  to  this  case 
the  oampany  must  show  that  Stark  has  so  conducted 
ktwi^iJ^  as  to  be  precluded  from  denying  that  he  had 
failed  to  comply  with  those  terms.    In  other  words, 
be  nmet  liATe  in  some  way  represented  to  the  com- 
tbat  he  had  failed  to  comply  with  the  terms 
in   the  letter,  and  uiat,    consequently, 

k's  authority  to  act  for  him  had  arisen.    But 

>  is  sfclMolntely  no  proof  whatever  of  any  conduct 

on  the  part  of  Stark  which  amounts  to  any  such 
I  r pt  c mm  tjp^^" -  The  doctrine  of  estoppel,  therefore, 
gomeaxs  to  me  inapplicable  to  the  facts  with  which 
W9  liawe  now  to  deu.  This  view  of  the  case  renders 
it  mnoeoeassffy  to  consider  whether  Akerman's  know- 
ledca  thm:t  Stark  had  not  been  informed  of  the  accept- 
aaee  of  ly^*"  offer  would  have  prevented  the  Consort 
Co.  from  bolding  Stark  estopped  from  denying  Aker- 
saa's  antlaority. 

I  rtat^Mf  in  the  early  part  of  this  judgment  that 
glark  etnxtesxded  that  he  was  induced  to  sign  the 
yffcAmi  m  1  itf "ng  letter  bv  misrepresentation,  and  that 
the  Coomt^rt   Co.    could  not  hold  him   bound   by 


the  letter,  even  if  it  would  otherwise  have  been 
binding  upon  him.  This  contention  cannot,  in  my 
opinion,  be  supported.  I  a^^ree  with  North,  J.,  on 
this  point.  The  alleged  misrepresentation  was  far 
too  loose  in  its  terms,  and  its  untruth  far  too  in- 
sufficiently proved  to  afford  Mr.  Stark  any  right  to 
relief  against  the  Consort  Co.  on  this  eround. 

Upon  the  ground,  however,  that  we  shares  were 
allotted  to  him  without  authority,  and  that  he  is  not 
estopped  from  insisting  that  they  were  so  allotted,  I  am 
of  opinion  that  the  appeal  ought  to  be  allowed.  Mr. 
Stark's  name  must  be  removed  from  the  register,  and 
the  company  must  pay  his  costs  here  and  below, 
except  so  far  as  they  have  been  increased  by  his 
charge  of  misrepresentation.  These  he  must  bear 
himself,  and  he  must  further  pay  the  company's  costs 
occasioned  by  that  charge,  and  there  will  be  the 
usual  set-off  of  costs.  Elliston's  appeal  will  also 
be  allowed  with  costs  as  above,  and  his  name  must 
be  taken  off  the  register  also.  His  case  is  like 
Stark's. 

A.  L.  Smith,  L.  J.,  stated  the  facts  and  continued : 
The  first  question  which  arises  is  whether  the  under- 
takiDg  to  subscribe  or  find  responsible  subscribers 
when  signed  by  Stark  upon  the  11th  of  September, 
1895,  <*  for  10,000  shares  of  £1  each,  or  such  less 
number  as  may  be  accepted  by  you,"  then  became  a 
binding  contract  upon  Stark,  or  was  only  an  offer  by 
him  to  subscribe  when  notice  was  given  to  him  as  to 
how  many  shares  had  in  fact  been  accepted  by  the 
Mines  Co.  for  which  he  was  to  subscribe,  in  which 
event  he  was  bound  to  apply  for  the  amount  accepted. 

The  construction  of  eadi  underwriting  letter  must 
depend  upon  its  individual  terms ;  they  differ  exceed- 
ingly, and  it  appears  to  me  clear  upon  the  face  of  this 
underwriting  letter  that  there  was  no  binding  agree- 
ment until  Stark  had  notice  of  how  much  of  his 
proposal  to  the  Mines  Co.  had  been  accepted  by  them ; 
and  that  to  create  a  binding  contract  upon  Stt^k,  this 
notice  had  to  be  given  to  him  before  the  21st  of 
September,  1895,  for  how  otherwise  was  it  possible 
for  Stark  to  perform  his  part  of  the  contract  unless  he 
knew  before  the  21st  of  September  for  what  number  of 
shares  the  Mines  Co.  had  accepted.  I  have  no  doubt 
that  North,  J.,  arrived  at  the  right  conclusion  when 
he  held  that  upon  the  true  construction  of  the  letter 
of  the  11th  of  September,  1895,  there  was  no  contract 
binding  upon  Stark  until  notice  of  acceptance  had 
been  communicated  to  him,  and  that  such  notice  must 
be  given  before  the  2lBt  of  September,  1895. 

It  is,  however,  said  on  behalf  of  tbe  Consort 
Deep  Level  Co.  that  Stark  is  estopped  from  saying 
that  he  is  not  bound  by  the  underwriting  letter. 
Now,  what  has  Stark  done  either  bv  conduct  or 
representation  to  induce  the  Consort  Co.  to  alter  its 
position  so  as  to  estop  Stark  from  proving  the  truth  ? 
To  read  the  underwriting  letter  shortiy  it  is  this: 
Stark  writes  to  the  Mines  Co.  that  he  would  under- 
write shares  in  the  Consort  Co.  about  to  be  brought 
out  up  to  £10,000,  or  any  less  number  they  might 
agree  to  accept,  provided  the  Mines  Co.  before  the 
21st  of  September,  1895,  gave  him  notice  as  to  how 
many  of  the  10,000  shares  should  be  subscribed  for 
by  him,  and  that  if  tiiey  did  this  and  he  was  after- 
wards in  default,  the  Mines  Co.  as  his  agents  and  on 
his  behalf  and  in  his  name,  might  then  apply  for  the 
number  of  shares  they  agreed  to  accept.  What  re- 
presentation is  there  by  Stark  that  he  had  received 
the  contemplated  and  necessary  notice  of  acceptance 
of  his  offer,  or  that  whether  he  had  received  the 
notice  or  not,  the  underwriting  letter  was  an  agree- 
ment binding  upon  him  to  take  the  10,000  shares  or 
any  other  number  in  the  Consort  Co.  P  I  cannot  find 
it,  and  I  do  not  agree  with  the  learned  judge  when 
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he  held  that  Stark  was  estopped  from  asserting  that 
he  was  not  in  default  in  not  subsoribing  for  shares  as 
against  the  Ck)nsort  Co.  I  do  not  think  that  North, 
J.,  would  have  oome  to  this  conclusion  had  it  not 
been  for  Harrison* s  case,  which  the  learned  judge  felt 
himself  bound  by,  and  considered  it  governed  this 
case,  but  the  ground  upon  which  that  case  was  really 
decided,  was  very  difEerent. 

The  dispute  before  us  in  that  case  was  this. 
Harrison,  who  traded  under  the  name  of  Pearson  & 
Co.,  had  signed  an  underwriting  letter,  by  which  he 
had  agreed  wiiji  a  Mr.  Lakeman  to  subscribe  or  to 
find  responsible  subscribers  for  300  ordinary  shares  of 
£10  each  in  a  brewery  company  about  to  be  brought 
out,  in  consideration  of  7^  per  cent,  beine  paid  to 
him  in  cash  upon  the  nommal  amount  ox  the  300 
shares  then  underwritten  for  by  him,  and  had 
authorized  Lakeman,  in  the  event  of  his  not  applying 
for  such  shares,  to  apply  for  them  in  his  name.  It  is 
true  that  at  the  foot  of  the  agreement  there  was  a 
clause:  "This  agreement  is  subject  to  your  accept- 
ance." On  the  same  day  Harrison  (Pearson  &  Co.) 
wrote  a  letter  to  a  Mr.  Newberry,  Lakeman's  agent, 
as  follows :  "  Dear  Sir, — ^Herewith  we  beg  to  enclose 
you  contract  for  underwriting  300  ordinary  shares 
in  Henry  Bentley  &  Co.  [i»e,,  the  brewery  company] 
on  the  distinct  understuiding  that  we  receive  an 
acceptance  from  you  of  the  same  before  11.30  a.m. 
to-morrow,  otiierwise  our  underwriting  is  not  to  hold 
good.— Yours  faithfully,  Pbabson  &  Co."  This  letter 
was  not  communicated  to  Tiakeman  nor  to  the  brewery 
company,  nor  was  an  acceptance  given  to  Harrison 
before  11.30  the  following  morning  (see  judgment  of 
Stirling,  J.,  69  L.  T.  N.  S.,  p.  206).  Harrison  failed 
to  apply  for  shares  in  the  brewery  company,  and  Lake- 
man  subsequently  applied  in  Harrison's  name  for  246 
shares  in  that  company,  and  he  was  placed  upon  the 
register  of  the  company  as  shareholder  of  that  amount 
of  shares,  and  246  shares  were  allotted  to  him. 
Harrison  contested  the  case  before  us  upon  the  ground 
that  he  had  not  received  acceptance  of  his  offor  by 
11.30  that  morning,  and  the  effect  of  what  I  then 
called,  and  will  call  again,  the  secret  agreement 
between  Harrison  and  Newberry,  uncommunicated  to 
Ldceman  or  to  the  brewery  company,  was  the  point 
discussed,  and  we  held  (affirming  Stirling,  J.,  who 
also  decided  upon  the  same  ground)  that,  as  Harrison 
had  signed  the  underwriting  letter  for  300  shares, 
which  was  undogged  with  the  condition  contained  in 
the  secret  agreement,  with  the  intention  that  it  should 
be  acted  upon  by  the  brewery  company  should  he 
(Harrison)  not  perform  his  part  of  tiie  undertaking 
by  subscribing,  when  the  time  came,  for  these  300 
shares,  he  was  estopped  as  against  the  brewery 
company  from  setting  up  the  condition  in  the  secret 
agreement.  This  was,  in  mv  recollection,  the  ground 
upon  which  the  case  was  decided.  The  point  now 
taken — ^viz.,  that  the  offer  contained  in  the  under- 
writinff  letter  had  never  been  accepted  so  as  to  create 
a  bincQng  agreement  was  not  the  point  argued  or 
insisted  upon  before  us,  and  as  it  appears  from  the 
judgment  of  Stirling,  J.,  was  not  the  point  taken 
before  him.  What  Harrison  insisted  upon  was  that 
he  was  not  bound  by  tiie  underwriting  letter  because 
he  had  received  no  acceptance  before  11.30  the  next 
mormng.  We  held  that  as  he  had  not  placed  this 
condition  upon  the  face  of  the  underwriting  letter, 
which  he  was  told  was  the  document  to  be  acted 
upon,  but  upon  a  separate  document  which  was  not 
communicated  either  to  Lakeman  or  the  brewery 
company,  he  as  against  the  breweiy  company  was 
by  his  conduct  estopped  from  setting  up  the  con- 
dition in  the  secret  agreement. 

A  further  point  was  attempted  to  be  set  up  that 
Stark  in  fact  knew  before  the  21st  of  September, 


1895,  that  his  offer  to  underwrite  the  10,000  shares 
in  the  Consort  Co.  had  been  accepted,  bat  I  agree 
with  North,  J.,  that  the  evidence  whoUy  failed  as  to 
this,  and  not  a  tittle  of  evidence  can  be  pointed  to 
to  show  that  Stark  knew  for  how  many  shares  the 
Mines  Co.  had  accepted  his  offer  or  for  how  many 
he  was  to  subscribe. 

As  to  the  defence  set  up  by  Stark  that  he  was 
induced  by  misrepresentation  to  sign  the  letter  of  the 
11th  of  Septeml)er,  1895,  I  agree  that  this  wholly 
fails.  But  upon  the  ground  that  there  is  an  estoppel 
in  this  case,  I  disagree  with  North,  J.,  and  I  thmk 
that  Stark  ie  entitled  to  have  his  name  taken  off  the 
register  of  shareholders. 

Afi  to  the  application  of  Mr.  Elliston,  his  case  is 
governed  by  that  of  Mr.  Stark,  and  his  name  most 
also  be  expunged  ^m  the  register. 

RiQBY,  L.J.,  concurred. 

Appeal  alloioed. 

Solicitors,  W,  J.  Payne  ;  MeUor,  8mUh,  &  May, 


W^  ®ourt  oC  %wMtu 


Chan.  Div.    ) 
Eekewich,  J.  ] 


MardfailQi. 


Jenkb  V,  VisoouNT  Clifden.  (a.) 

Limitation^  Statute  of^Light — Obstrudion — Adminia^ 
trator — Injury  committed  by  deceased  person^-Con- 
tinuing  injury — Statute  3  d:  4  Will,  4,  c.  42,  «.  2« 

Where  a  person  more  than  six  months  he/ore  his  death 
erected  a  building  which  obstructed  t?ie  plaintiff's  andewi 
lights,  and  the  plaintiff  within  six  months  of  the  grant 
of  administration  of  the  deceased  per8on*s  estate,  but 
more  than  six  months  after  the  death,  brought  an  iiciion 
against  the  defendants  as  administrators  of  the  estate. 

Held,  following  Woodhouse  v.  Walker,  28  W.  R. 
765,  5  Q,  B,  D,  404,  that  the  action  might  be  main- 
tained, and  was  not  barred  by  section  2  o/  3  <fe  4  WilL 
4,  c.  42. 

Action. 

The  plaintiff  in  this  case  was  the  owner  of  two 
freehold  houses,  Nos.  10  and  11,  Clevdand-xow, 
St.  James's,  and  brought  this  action  against  the 
defendants,  the  administrators  with  will  annexed  of 
Viscount  Clifden,  deceased,  claiming  (1)  Damages  for 
obstruction  caused  to  the  access  of  light  and  air  to 
the  pla^tiff*s  ancient  lights  by  new  buildings  erected 
by,  and  by  the  acts  of,  Viscount  Clifden,  deceased ; 

(2)  an  injunction  to  restrain  the  erection  of  farther 
buildings,  so  as  to  obstruct  or  diminish  the  access  of 
li^ht  and  air  to  the  plaintiff's  ancient  lights,  together 
with  a  mandatory  injunction  for  the  removal  of  any 
.building  causing  such  diminution  or  obstmotion  ;  and 

(3)  all  necessary  and  proper  accounts,  inquiries,  and 
directions,  including,  in  default  of  admission  of  assets, 
administration  of  the  real  and  personal  estate  of 
Viscount  Clifden. 

The  defendants,  in  addition  to  other  defences, 
pleaded  and  relied  on  section  2  of  3  &  4  Will.  4,  c  42, 
on  the  ground  that  the  buildings  complained  of  were 
erected  more  than  six  months  previous  to  the  death 
of  Viscount  Clifden. 

The  buildings  oomj^lained  of  were  erected  opposite 
to  the  plaintiff's  premises  by  Viscount  Clifden  between 
the  month  of  April,  1894,  and  the  23rd  of  Angnst, 

(a.)  Reported  by  C.  C.  Henblet,  Esq.,  Banistsr- 
at-Law. 
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1891,  and  were  oompleted  at  the  latter  date.  On  the 
28fth  of  Maroh,  1896,  Yucount  difden  died.  On  the 
5th  of  AngoBt,  1895,  letters  of  administration  with 
wiU  annexed  were  granted  to  the  defendants.  On 
the  Idth  of  January,  1896,  ^e  writ  in  the  present 
action  was  issued. 

Section  2  of  3  &  4  Will.  4,  o.  42  provides  that,  inter 
alia:  "An  action  of  trespass,  or  trespass  on  the  case, 
as  the  case  may  be,  may  be  nuuntained  against  the 
execatora  or  administrators  of  any  person  deceased 
for  any  wrong  conunitted  by  him  in  hia  lifetime  to 
another  in  respect  of  his  property,  real  or  personal, 
waaaach  injury  shaU  have  been  committed  within 
Bx  calendar  months  before  such  person's  death,  and 
ID  aa  anch  action  shall  be  brought  within  six  calendar 
Booths  after  such  executors  or  administrators  shcJl 
haTe  taken  upon  themselves  the  administration  of  the 
estate  and  effects  of  such  person ;  and  the  damages  to 
be  reoovered  in  such  action  shall  be  payable  in  like 
order  of  administration  as  the  simple  contract  debts 
of  sudi  person." 

Bauhaw,  Q,C.,  and  Rowden,  for  the  plaintiffs. — A 
Ml  oanse  of  action  accrues  by  allowing  the  obstruc- 
tion to  remain :  Shadwtll  v.  fftUchinaon,  2  Bami  & 
id.  97.  A  further  question  is.  Can  a  man  who  dies 
iDJnre  through  his  executors?  Jones  v.  Simes,  43 
Cb.  D.  607,  38  W.  R.  Dig.  158.  In  Woodhouae  v. 
roOer,  28  W.  B.  765,  5  a  B.  D.  404,  permissive 
wwDg  was  going  on  from  day  to  day.  Here  the 
defendants  are  committing  an  injunr  from  day  to 
day,  though  the  wrong  was  origmaUy  done  seven 
aoBths  before  the  death  of  the  testator:  Kirk  v. 
Todd,  31  W.  B.  69,  21  Oh.  D.  484. 

Warrinfftony  Q,C.,  and  Lawrence,  for  the  defendants. 
— This  is  Pjurely  a  question  of  the  construction  of  the 
itatote.    The  damage  was  done  when  the  building 
vaasTBcted  :  Moore  v.  Hall,  26  W.  B.  401,  3  a  B.  D. 
nS;  Penninffion  v.  Brineop  Hail  Coal  Co.,  25  W.  B. 
S74,  6  Gh.  D.  769 ;  BaUishill  v.  Retd,  4  W.  B.  603, 
l^  C.  fi.  696.      The  statute  creates   and  limits   a 
light  by  fixing  it  in  time.     In  Woodhouee  v.  Wcdker 
tte  cause  of  action  was  no  doubt  permissive  waste, 
bat  damages,  from  the  nature  of  the  case,  could  only 
be  obtained  for  what  was  done  up  to  the  issue  of  the 
vzit    Kirk  ▼.  Todd  is  not  in  pomt ;  and  as  to  Jones 
▼.  Sillies,  it  ia  only  a  dictum  that  applies.    We  say 
that  the  atatate  creates  a  rifht  of  action  previously 
Kn-ezistent,  and  limits  it  (1)  by  defining  Uie  wrong 
and  fixing  the  injury  in  respect  of  which  the  action 
M  be  brought  within  a  certain  period ;  (2)  by  defin- 
ing the  injury  aa  something  to  be  committed  within  a 
certain  period.    In  this   case   the  erection  of   the 
Inilding  is  the  wrong,  and  the  diminution  in  the 
*ahe  of  the  plaintiff's  property  is  the  injury  contem- 
pliM  by  the  statute. 

KxEXWiCB,  J. — ^The  first  point  urged  bv  the 
drfcndanta  is  that  the  right  of  action  claimed  by  the 
pUntiff  is  a  creature  of  the  statute ;  that  is  to  say, 
ia  in  the  nature  of  a  statutory  right,  and  that  no 
■cb  action  as  the  present  can  be  maintained  imder 
fte  common  law,  and  that  consequently  the  statute 
■ast  be  examined  critically  in  order  to  see  that  no 
■ction  is  bron^^ht  under  its  authority  unless  expressly 
•saetioned  by  it.  That  contention  seems  to  me  to  lie 
MRcet,  and  apon  that  footing  the  question  arises.  Is 
ttis  present  action  maintainable  P    It  is  not  possible 


any  question  on  the  words  of  the  statute  in 
2,  "  for  any  wrong  committed  by  him  in  his 
»  to  another."  The  offionding  houses  in  the 
HeseBt  esse  -irere  completed  more  than  six  months 
Mose  the  death  of  Viscount  Clifden,  and  there  may 
PMAly  be  a  question  as  to  how  far  any  wrong  was 
eoamitted  by  him  within  that  time,  but  nothing 


The  question  really  turns  upon  the  following  words 
in  section  2l  <*  8o  as  such  injury "  (not  the  wrong) 
« shall  have  been  committea  withm  six  calendar 
months  before  such  person's  death.''  It  is  not  a 
question  when  the  wrong  was  committed,  but  when 
the  injury  was  committed.  Now,  the  injury  was 
committed,  not  by  the  wrongful  erection  only,  but 
by  the  continuance  of  the  wrong  done  from  day  to 
day.  Each  day  that  the  wrong  continued  an  injury 
was  done  and  continued,  as  I  have  already  said,  from 
day  to  day.  That  seems  to  be  exactly  what  was 
decided  in  Woodhouse  v.  Walker,  as  was  explained  by 
Lush,  L.  J.,  who,  it  is  to  be  observed,  in  quoting  the 
statute  (at  the  bottom  of  p.  407  in  5  Q.  B.  D.),  left 
out  the  words  whidi  I  have  stated  to  be  not 
material,  and  began  with  the  words  "so  as  such 
injury,"  &c.  That  is  a  direct  authority  upon  the 
construction  of  the  statute  that  any  injury  which 
gi^es  a  riffht  of  action,  whether  a  continuing  injury 
or  not,  u  committed  within  six  calendar  monthuB 
of  the  death,  accrues  de  die  in  diem. 

The  answer  suggested  to  this  is,  that  damages  for 
injury  by  obstruction  of  light  must  be  assessed 
according  to  modem  procedure,  not  with  reference  to 
the  date  of  the  issue  of  the  writ— i.e.,  damaees  up  to 
that  time — ^but  with  reference  to  the  whole  injury 
done,  once  for  aU,  and  that  therefore  no  injury  can 
be  considered  as  being  committed  from  day  to  day« 
In  my  opinion,  however,  that  arg^ument  confuses 
damages  with  the  injury  which  gives  rise  to  the 
action.  I  put  to  Mr.  Warrington  the  case  of  an 
action  brought  for  obstruction  to  ancient  lights, 
on  the  supposition  that  the  offending  house  had  been 
pulled  down,  and  that  there  was  a  right  to  recover 
damages  up  to  the  time  when  the  house  was  pulled 
down.  Until  the  action  is  brought  it  is  true  that  you 
cannot  tell  what  the  injury  is,  and  when  the  action 
has  been  brought  you  can  get  at  what  the  injury  is 
by  ascertaining  the  difference  between  the  value  of 
the  house  as  it  originally  stood,  and  its  present  value 
as  altered  by  the  obstruction,  and  then  you  can  get 
damages  once  for  aU.  But  that  does  not  in  the  least 
interfere  with  the  right  of  action  in  respect  of  a 
continuing  injury. 

Then  Mr.  Warrington  says  that  this  might  lead  to 
a  ffreat  deal  of  trouble,  because  if  there  be  delay  in 
taking  out  letters  of  administration,  the  action  may 
be  brought  long  after  the  death  of  the  deceased 
person.  As  long  as  it  is  not  barred  by  the  Statute  of 
limitations  I  see  no  reason  why  it  may  not  be 
brought  The  meaning  of  the  statute  is,  that  at 
common  law  this  species  of  action  fell  within  a  class 
of  actions  which  it  was  not  permitted  to  brinff 
against  the  representatives  of  a  deceased  person,  and 
the  statute  was  intended  to  correct  that,  subject  to 
certain  restrictions  as  to  time,  so  that,  for  instance,  a 
person  whose  light  may  be  obstructed  shall  be  en- 
titled to  bring  his  action  against  the  representatives  of 
the  deceased  as  he  mig^t  have  done  against  the 
deceased  himself  had  he  been  alive,  and  tlie  executors 
and  administrators  are  thus  placed  on  the  same  plat- 
form as  the  deceased,  subject  always  to  restrictions, 
which  are  inscorted  in  the  statute  in  order  to  prevent 
the  grievance  of  a  want  of  right  of  action  being 
succeeded  by  a  grievance  of  an  opposite  character.  ^ 

In  my  opinion,  therefore,  this  action  may  be  main- 
tained. 

Solicitors,  Lewis  A  Lewis  ;  Foyer  &  Hordem. 
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Bomer,J.  j  March  19. 

In  re  Mablbobough  (Duke  of)  and  ThbQovebnobs 
OF  Queen  Annb*b  Bounty,  (a.) 

Settled  land  —  Sale  of  heirlooms  and  investment  of 
proceeds  in  land — Liability  to  charges — Settled  Land 
Act,  1882,  «.  24,  sub-sections  2,  5;  s.  37. 

WJiere  land  is  settled  and  heirlooms  are  also  settled  to 
devolve  with  the  land^  the  settled  land  being  charged 
with  jointures  and  portions  for  younger  children,  on  a 
sale  of  the  heirlooms  and  the  investment  of  the  proceeds 
in  the  purchase  of  land,  the  land  so  purchased  is  not 
subject  to  tJie  charges. 

By  an  indentore  of  settlement  dated  the  14th  day 
of  July,  1866,  and  made  between  John  Winston, 
seventh  Duke  of  Marlborough  (deceased),  of  the  first 
part;  Qeorp^e  Charles,  late  Duke  of  Marlborough, 
then  Marqms  of  Blandford,  of  the  second  part ;  and 
George  Chraham  and  the  Earl  Vane,  of  the  third  part, 
the  Blenheim  Estates,  apart  from  those  portions  of 
them  which  were  permanently  settled  by  Act  of 
Parliament  of  the  reign  of  Queen  Anne,  were  re- 
settled after  the  death  of  the  said  serenth  Duke  of 
Marlborough  and  subject  to  a  jointure  payable  to  his 
wife,  Frances  Emily  Anne,  Duchess  of  Marlborough, 
to  the  use  of  the  late  Duke  of  Marlborough  durine 
his  life,  with  remainder  to  the  use  of  his  first  and 
other  sons  successiyely  in  tail  male.  By  tibe  same 
indenture  certam  pictures  and  other  works  of  art 
were  settled  in  trust,  that  the  trustees  thereof  should 
allow  the  same  to  be  used  and  enjoyed  so  far  as  the 
rules  of  law  and  equity  would  permit  by  the  person 
or  persons  who  should  for  the  time  being  be  in  the 
actual  possession  or  in  the  receipt  of  the  rents  and 
profits  of  the  said  settled  estates.  The  said  indenture 
contained  a  power  for  the  late  Duke  of  Marlborough 
to  charge  the  settled  estates  with  a  jointure  in  favour 
of  any  woman  whom  he  might  marry,  and  with 
portions  for  his  younger  children. 

In  the  year  1884  several  of  the  said  pictures  were, 
under  the  authority  of  an  order  of  the  High  Court  of 
Justice,  sold  to  the  trustees  of  the  National  Gallery, 
and  the  purchase-money  of  the  same  was  received  by 
the  persons  who  were  then  the  trustees  of  the  said 
settlement  for  the  purposes  of  the  Settled  Land  Act, 
1882. 

In  the  year  1885  a  portion  of  the  said  purchase- 
money  was,  hj  the  direction  of  the  said  Duke  of 
Marlborough,  invested  in  the  purchase  of  the  two 
freehold  messuages,  97  and  98,  lieadenhall-street,  in 
the  City  of  London,  which  were  conveyed  unto  and 
to  the  use  of  the  trustees  of  the  settlement  in  fee 
simple  upon  the  trusts  and  subject  to  the  provisoes, 
provisions,  agreements,  and  dedarations  contained 
in  the  said  indenture  of  settlement,  upon,  with,  and 
subject  to  which  the  same  ought  to  be  held  as 
proceeds  of  trust  moneys  under  the  Act. 

The  late  Duke  of  Marlborough  was  married  first  in 
1869  to  Lady  Albertha  Frances  Anne  Hamilton,  and 
she  having  in  the  year  1883  obtained  against  him  a 
decree  for  dissolution  of  their  marriage  he  after- 
wards married  Lily  Warren  Hammersley  (widow). 

The  late  Duke  of  Marlborough  on  the  occasion  of 
his  marriage  with  his  first  wife,  generally  called  the 
Marchioness  of  Blandford,  charged  the  said  settled 
estates  with  a  jointure  payable  after  his  death  to 
the  Marchioness  of  Blandford,  and  with  portions  for 
his  children  other  than  the  eldest  or  only  son. 

The  late  Duke  of  Marlborough  on  the  occasion  of 

(a.)  Reported  by  Ralegh  B.  Phillpottb,  Esq., 
Barrister-at-Law. 


his  marriage  with  his  second  wife  executed  a  deed 
purporting  to  charge  the  said  settled  estates  witb  a 
jointure  for  her  also. 

The  late  Duke  of  Marlborough  had  four  children 
only  bom  of  his  first  marriage,  Charles  Richard  Jobn, 
present  Duke  of  Marlborough,  and  three  daughters. 

Hie  present  Duke  shortly  after  coming  of  age  in 
1892  barred  the  entail  in  the  settled  es&tes  and  in 
the  premises  purchased  with  the  proceeds  of  sale  of 
the  pictures,  and  these  were  subsequently  conveyed 
to  him  in  fee  simple. 

He  had  recently  contracted  to  sell  the  premises,  97 
and  98,  Leadenhall-street,  to  the  governors  of  Qoeen 
Anne's  Bounty,  and  the  chief  point  raised  by  the 
summons  was  whether  the  family  charges  affected  in 
equity  or  otherwise  the  land  purchased  with  the 
proceeds  of  sale  of  the  said  pictures. 

E,  L,  Levett,  Q,C,,  and  W.  0,  Druce,  for  the  vendor. 
— ^The  lands  purchased  with  the  proceeds  of  the  sale  of 
the  heirlooms  should  be  treated  as  land  bought  with 
the  proceeds  of  sale  of  land  free  from  charges.  By 
section  24,  sub-section  5,  of  the  Settled  Land  Act, 
1882  land  so  purchased  is  not  subject  to  the  charges 
affecting  the  diarged  land. 

PT.  E,  Capron,  for  the  purchaser. — ^Tinder  section  24, 
sub-section  2,  tiie  land  is  subject  to  the  uses  of  the 
settlement,  and  must  therefore  be  released  from  the 
charges. 

RoMER,  J. — ^The  heirlooms  that  were  settled  were 
not  subjected  at  the  time  they  were  sold  to  the 
charges  that  the  settled  land  was  subject  to.    The 
heirlooms  were  sold  under  the  provisions  of  sectton 
37  of  the  Settled  Land  Act,  1882.    The  proceeds  of 
sale  admittedly  before  they  became  invest^  were  not 
subjected  in  any  way  to  the  charges  that  the  settled 
land  was  subject  to,  but  a  portion  of  the  proceeds  of 
sale  has  been  invested  in  the  purchase  of  the  freehold 
lands  which  have  been  conveyed  to  the  trustees  of  the 
settlement.    I  have  looked  at  that  conveyanoe  and  it 
is  what  I  may  call  an  innooent  conveyance.     It  oer- 
tainly  does  not  in  terms  purport  to  render  the  free- 
holds bought   with  the   proceeds  of  the  heirlooms 
subject  to  the  charges  affecting  the  settled  land.    The 
words  of  the  conveyance  so  far  as  they  deal  with  the 
trusts  upon  which  the  trustees  were  to   hold  the 
purchased  lands  are  as  follows:  ''Upon  the  trusts, 
and  with  and  subject  to  the  powers,  provisoes,  agree- 
ments, and  declarations  contained  in  the  indenture  of 
resettlement  upon,  with,  and  subject  to  which  the  same 
ought  to  be  held,  having  regard  to  the  sonroe  from 
which  the  said  sum  (that  is  to  say,  the  proceeds  in- 
vested) has  arisen."    Clearly  there  is  nothing  in  the 
conveyance  itself  to  subject  these  lands  purchased  to 
the  charges  in  question.    Am  I,  then,   in.  any  way 
compelled  to  say    that,  notwithstanding    this,  the 
purcnased    land    must   be  treated  or   oug;ht  to  be 
settled  or  held  as  subject  to  the   charges    affecting 
the  settled  land,  although  the  chattels,  the  heirlooms, 
were  not  subject,  nor  were  the  proceeds  of  sale  of 
these  heirlooms  before  the  investment.     The  result, 
I  think,  if  I  were  obliged  so  to  hold,  ^vtrould  be  an 
extraordinary    one.      It  would  be,   I    cannot  help 
thinking,  a  most  extraordinary  result,  that  whetiier 
one  wished  it  or  not,  if  you  once  sold  heirlooms  that 
were  in  no  way  subject  to  a  charge  affectinfi^  the 
settled  land  and  invested  the  proceeds  of  sue  in 
buying  other  land,  that  land  must,    'whether  you 
wished  it  or  not,  ipso  fadOt  from  the  pnn^ase  become 
subjected   to   the   charges    affecting    settled    land, 
although  the  money  which  went  to  buy  that  land  was 
in  no  way  subject  to  the  charge.    I  do  not  believe 
that  the  Legislature  intended  such  a  result,  and  I  am 
boimd  to  say  I  do  not  see  when  I  carefully  consider 
,  the  Act  that  I  am  driven  to  any  such  conclusion. 


YoL  thf. 
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The  lenlt  would  be  the  more  eztraordinax^  because 

whoi  jon  look  at  section  24,  sab-seotion  6,  this  is  clear. 

If  the  aettlement  affected  two  estates,  one  subjeot  to 

oertam  charges  and  the  other  free  from  them,  tiiongh 

othenrke  the  two  estates  would  be  settled  on  the 

■me  uses  and  on  the  same  trusts,  if  you  sold  the  free 

eitaie  and  applied  the  proceeds  in  buying  other  land, 

that  land  would  not  have  to  be  settled  so  as  to  be 

nihjected  to  the  charges  affecting  the  charged  estate. 

The  Legialatore  has  carefully  prcTcnted  any  difficulty 

ammg  with  regard  to  such  a  case.     It  seems  to  me 

incredible  to  suppose  that  if  when  a  settled  estate  is 

•old  whiofa  is  not  subject  to  a  charge  the  proceeds  or 

the  inTSstment  of  those  proceeds  are  free  from  any 

ehaiigee  affecting  another  estate  subject  to  the  settle- 

maot  or  to  the  same  uses,  yet  if  it  is  heirlooms  which 

an  free  from  the  charges  which  are  sold,  that  then 

the  proceeds,  if  invested  in  land,  must  be  subjeot  to 

the  ohaiges  affecting  the  settled  land.    I  do  not  think 

I  am  compelled  to  arrive  at  any  such  absurd  con- 

dirnoD,  though    section    37    declares   that    money 

lanig  from  the  sale  of   the   heirlooms  is    to    m 

regarded  as  capital  money  arising  under  this  Act, 

aiul  ondoubtedly  as  capital  money  arising  uuder  the 

Act  it  oan  he  inyested  in  land  which  has  to  be  settled. 

I  torn  to  section  24,  which  determines  upon  what 

tmte  aod  to  what  uses  the  purchased  land  is  to  be 

wnreyed.    Now,  I  find  in  section  24,  sub-section  2, 

there  la  this  proTiaion:  The  freehold  land  purchased 

£m1  the  land  bought  here  was  freehold  land)  *'  shall 
ooDTeyed  to  the  uses  on  the  trusts  and  subiect  to 
«e  powers  and  provisions  which,  imder  the  settlement 
<*l7'^Mon  of  the  exercise  of  any  power  of  charging 
Ihcnin  contained,  are  subsisting  with  respect  to  the 
w^Qed  land,  oras  neartheretoasciroumstances  permit." 
^M  I  win  aasume  for  the  moment  that  the  words 
iettied  land  used  there,  in  reference  to  the  settlement 
Bov  before  me,  do  not  refer  in  any  way  to  the  heir- 
"oma,  but  only  oonoem  the  settled   land  strictly 
9>ehmg;   but  this  sub-section  does  not  compcd  a 
*>ttleiDeDt  abjectly,  so  to  speak,  on  the  trusts  of  the 
><^^  land,  on  the  uses  or  according  to  the  trusts  on 
wmdi  the  settled  land  is  held.    It  very  properly,  and 
we  dnmmstances  of  the  case  show  how  properly, 
Mded  these  words,  "  or  as  near  thereto  as  circum- 
*|iaoei permit."    That  is  to  say,  you  are  to  see  all  the 
tttnmstanoea  of  this  case  and  only  to  settle  the  land 
IJiidmaed  as  nearly  to  the  uses  and  upon  the  trusts 
Of  the  settled  land  as  the  whole  of  the  circumstances 
Vnt    KoWy  I  think  one  of  the  circumstances  which 
JM  have  to  bear  in  mind  in  the  case  before  me  is  this, 
w  this  land  is  bought  with  the  proceeds  of  the 
Moans  which  were  not  subject  to  charges  at  all, 
ndia  my  opinion  they  ought  not  to  be  so  settled  as 
w  isbject  the  purdhased  laud  to  charges  to  which  the 
poehasa-money  was  not  subjected  at  all.    I  think 
ttatis  a  dronmatance  that  has  to  be  borne  in  mind, 
■d  that  under  the  words  "  as  near  thereto  as  circum- 
iwoeB  permit "  you  ouffht  to  settle  the  land  bought, 
^PA  the  uses  and  according  to  the  trusts  and  subject 
■^fr  powezB  and  provisions  affecting  the  settled 
*4  baariuff  in  mind  this,  t^t  the  purchased  land  is 
yto  be  sabjeoted  to  these  charges,  seeing  that  the 
^Rhasa  money  was  free  from  tiiem  and  that  the 
|vthased  land  therefore  might  be  settled  free  from 

I  do  not  think,  therefore,  that  there  is  anything  in 
*Mte  24,  or  indeed  in  any  part  of  the  Act,  which 
•"■■pels  me  to  aay  that  this  purchased  land  must  be 
Mfad  so  aa  to  make  it  subjeot  to  the  charges 
ifcthig  the  settled  land. 

laesd  not  again,  perhaps,  refer  to  sub-section  6  of 
■''■BM  aeotion  as  showing  what  the  Legislature 
jFjwdiiil,  an  inteutaon  whidi  though  in  one  sense 
to  the  striot  wordiog  of  the  snb-seotion  not 


covering  the  case  immediately  before  me,  yet  does 
show  the  view  the  court  fakes  of  what  ought  to  be 
done  in  an  analo|^us  case,  and  ia  a  guide  to  what 
ought  to  be  done  in  the  case  before  me. 

But  there  is  another  and  a  broader  view  that  I 
think  may  fairly  be  taken  of  the  case  before  me. 
Though  this  is  a  point  of  view  about  which  there  may 
be,  I  am  bound  to  say,  considerable  doubt.  It  is  by 
no  means  dear,  especially  having  regard  to  what  has 
been  said  by  certain  of  the  judges  of  the  Court  of 
Appeal,  to  which  I  shall  refer.  Section  37,  which 
permitted  the  saJe  of  the  heirlooms,  states  that  the 
money  arising  by  the  sale  shall  be  capital  money 
arising  under  the  Act.  Now,  capital  moneys  arising 
under  the  Act,  apart  from  section  37,  were  capital 
moneys  uising  from  dealings  with  land,  and,  pnitting 
it  shortly,  I  think  that  the  meaning  of  section  37 
was  this,  that  the  money  arising  from  the  sale  of  the 
heirlooms  should  be  treated  as  capital  money  arising 
from  the  sale  of  hmd — that  is  to  say,  that  for  the 
purposes  of  this  section  the  heirlooms  are  to  be 
regarded  as  if  they  had  been  settled  land.  If  that 
be  a  correct  view  then  it  will  be  found  that  the  Act 
works  well  throughout. 

There  is  no  casus  omissus.  Take  section  24,  sub-<> 
section  5 ;  that  would  in  this  case  apply,  because  for 
the  purposes  of  the  Act  regarding  the  lands  that  were 
settled  and  the  heirlooms  that  were  settled  as  being 
land  constituting  the  whole  of  the  settled  land  within 
the  meaning  of  sub-section  5,  it  would  follow  that, 
having  sold  the  heirlooms,  which  are  to  be  regarded 
for  this  purpose  as  settled  land,  and  seeing  that  the 
lands  purchased  with  the  proceeds  of  those  heirlooms 
would  be  lands  acquired  by  purchase  with  moneys 
arising  from  the  sale  of  land  which  was  not  before  the 
sale  subject  to  the  charges,  the  purchased  land  would 
not  be  iuffeoted  by  the  (marges  i^ecting  the  property 
settled  other  than  the  heirlooms.  I  think  that 
section  22,  sub-section  5,  can  be  dealt  with  on  the 
same  footing,  and,  indeed,  I  think  that  was  the  view 
of  Lopes,  L.J.,  in  the  case  of  the  Duke  of  Marl- 
borough's  Settlement,  34  W.  R.  377,  32  Ch.  D.  1,  at  pp. 
10,  13.  I  have  not  forgotten  that  Lindley,  L.J.,  has 
not  in  his  judgment  taken  that  view,  but  I  do  not 
gather  from  his  judgment  that  he  intended  to  negative 
such  a  view  conclusivdy.  What  he  says  with  reference 
to  section  22  is  this :  ''It  is  true  that  money  arising 
from  the  sale  of  heirlooms  is  not  money  arising 
from  the  sale  of  land;  and  that  last  part  of  the 
clause  therefore  seems  to  me  to  be  inoperative ;  but 
the  effect  is  plain  enough."  I  gather  that  what  he 
meant  was  this,  though  of  course  it  is  possible 
that  I  am  mistaken,  that  it  seemed  to  be  inoperative 
so  far  as  the  language  was  concerned,  but  tliat  the 
effect  was  plain  enough  that  the  section  had  the  same  - 
effect  as  that  given  to  it  by  Lopes,  L.  J.  Lord  Esher 
in  his  judgment  does  not  deal  precisely  with  the 
point.  If  this  be  ike  correct  view,  it  seems  to  me 
one  that  makes  the  whole  Act  work  easily  with 
regard  to  the  sale  of  heirlooms,  and  avoids  difficulties ; 
and  then,  as  I  have  already  pointed  out,  imder  section 
24,  sub-section  5,  the  question  before  me  has  been 
expressly  provided  for,  and  it  could  not  possibly  be 
contended  that  the  land  purchased  in  this  case  is 
subject  to  the  diarges  in  question. 

On  both  these  grounds,  therefore,  I  hold  that  the 
land  purchased,  is  not  subjected  and  is  not  bound  to 
be  held  subjected  to  the  chaiges  affecting  the  other 
settled  land. 

Solicitors,  Milward  A  Co,,  for  Milward  Jk  Co., 
Birmingham ;  Solicitors  for  Queen  Anne's  Bounty, 
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Tadcastbb  Towek  Brewbry  Co.  v.  Wilson,  (a.) 

Vendor  and  purchcuer—Public-houae— Agreement  for 
««^ — ^P^<^fi^P^formance — Licence —  Vmdor^s  obliga- 
tion in  re^ct  of — Licence  indorsed  or  otherwise 
affeded^Licensing  Acts  (9  Geo.  4,  c.  61,  «.  11 ;  5  <fe  6 

Unless  the  vendor  of  licensed  premises  specially  con- 
tract that  the  licence  shall  be  renewed  at  the  general 
annual  licensing  meeting,  or  thai  he  will  obtain  from  the 
magistrates  a  transfer  of  the  licence  to  the  purchaser's 
nominee  at  the  next  special  sessions,  or  interim  authority 
for  the  nominee  to  use  the  licence  between  the  date  fixed 
for  completion  and  the  next  special  sessions,  the  vendor 
does  not  take  upon  himself  any  of  the  above  risks.  All 
that  he  is  bound  to  do,  in  the  absence  of  any  such  special 
provisions,  is  to  have  a  valid  and  effectual  licence  exist- 
ing at  the  date  fixed  for  completion  of  the  purchase, 
which  he  can  indorse  in  the  usued  way,  and  upon  w  in 
reeped  of  which  the  purchaser  could  apply  at  once  for 
interim  protection  and  without  undue  delay  under  9 
Oeo.  4,  c.  61,  a.  11,  €U  the  next  special  sessions. 

The  statement  in  DarVs  Vendors  and  Purchasers,  Qth 
ed.,  vol.  1,  p.  483,  to  the  effect  ihat  if  the  vendor  could 
not,  by  the  day  appointed  for  completion,  procure  a 
transfer  of  the  licence,  the  purchaser  might  repudiate  the 
contract,  is  not  Justified  by  the  cases. 

An  option  to  determine  a  contract  for  the  sale  and 
purchase  of  licensed  premises  if  the  licence  became  affected. 

Held  not  tobecome  operative,  onthe  magistrates  refusing 
an  irregular  application  by  the  purchasers  for  a  tem- 
porary authority  under  section  lof5&6  Vict.  c.  44. 

Aotion. 

By  an  agreement  in  writing  dated  the  3l8t  of 
December,  1896,  the  defendants  agreed  to  sell,  and 
the  plaintiffs  agreed  to  purchase,  a  freehold  house 
and  shop  with  the  off  beer  licence  attached  thereto, 
held  by  one  of  the  defendants,  being  28,  Chapel- 
street,  Ecdeshill,  together  with  two  cottitiges,  for 
the  price  of  £726,  the  day  of  completion  of  the 
purchase  being  the  22nd  of  January,  1896,  and 
it  was  agreed  (clause  9}  that  if  the  licence  or  magis- 
trates' certificate  in  respect  of  the  said  house  and 
shop  should  be  indorsed  or  otherwise  a£Eected  prior  to 
the  completion,  the  said  agreement  should,  at  the 
option  of  the  plaintiffs,  be  at  an  end. 

It  appeared  that  the  pluntifis  postooned  comple- 
tion, and  then— Tiz.,  on  the  23rd  of  January,  1896, 
without  previously  consulting  the  vendors  or  obtain- 
ing any  indorsement  of  the  licence,  or  asking  the 
vendors  to  attend  or  assist  the  plaintifis,  applied  to 
the  magistrates  for  a  temporary  authority  until  the 
next  transfer  day  to  carry  on  the  licensed  business  in 
the  name  of  a  nominee  of  theirs ;  and  that  the  appli- 
cation was  adjourned,  and  refused  on  the  27th  of 
January,  1896. 

The  plaintiffii  stated  that  the  application  was 
refused  on  the  ground  that  there  was  no  necessity 
for  the  licence,  and  claimed  to  have  the  agreement 
set  aside  and  the  deposit  money  returned. 

The  defendants  stated  that  upon  payment  of  the 
purchase  money  they  were  willing  to  ao  everything 
that  was  usual  to  enable  the  plaintiffs  to  apply  for 
the  transfer  of  the  licence  or  magistrates'  certificate 
to  the  i»laintiflRi  or  their  nominee,  and  counter-claimed 
for  specific  performance. 

FarweU,  Q.C.,  and  Butcher,  for  the  plaintifb.— The 
licence  has  become  afiidoted  within  the  meaning  of 

(a.)  Reported  by  J.  P.  Walby,  Esq.,  Barrister-at- 
Law. 


clause  9  of  the  agreement,  and  the  plaintifEB'  option 
to  determine  has  arisen.  The  principle  of  the  deci- 
sions in  Day  v.  LuJike,  16  W.  B.  717,  L.  B.  5  Eq. 
336,  and  Claydon  v.  Green,  16  W.  B.  1126,  L.  B.  3 
C.  P.  611,  applies  here,  and  supports  the  oontention 
that  the  defendants  were  bound  to  procure  from  tlie 
magistrates  temporary  authority  for  the  carrying  on 
of  the  business  by  the  plaintiffs'  nominee.  The 
transfer  of  the  right  to  carry  on  the  business  as  the 
vendors  carried  it  on  is  of  the  essence  of  the  contract 
The  plaintiffEi,  having  failed  to  obtain  this,  are  entiUed 
to  rescind  the  contract  and  to  have  the  deposit  paid 
by  them  returned.  The  case  is,  at  any  rate,  not  one 
in  which  the  court  should  decree  specific  perf ormanoe. 

Neville,  Q.C.,  and  E.  J.  Parker,  for  the  defendants. 
— ^The  appUcatiion  made  to  the  magistrates  was  for 
temporary  authority  under  section  1  of  the  Act  6  & 
6  Vict.  c.  44,  and  not  for  a  transfer  imder  section  11 
of  9  €kK>.  4,  c.  61.    It  ought  to  have  been  made  by 
the  holder  of  the  licence,  which  has  to  be  indorsed  b^ 
the  magistrates  pursuant  to  the  Act,  but  the  appli- 
cants here  had  not  got  the  licence  for  the  magis- 
trates   to   indorse.      The  magistrates'  discretion  is 
absolute.    A  vendor  in  a  case  like  this  does  not  warrant 
the  magistrates  exercising  their  discretion  in  a  par- 
ticular way.    The  cases  referred  to  decide  nothing  oon- 
trary  to  the  defendants.  Nothing  has  occurred  to  affisci 
the  validity  of  the  licence,  and  the  option  to  rescind 
under  clause  9  has  never  arisen.    The  plaintiffii'  ap- 
plication to  the  magistrates  was  misconceived.    There 
has  never  been  a  proper  application.    The  plaintiff 
daim  therefore  fails.    On  uxe  other  hand,  the  defend- 
ants were  and  are  ready  to  join  with  the  plaintiffi  in 
a  propo:  application  for  interim  authority  or  a  transfer 
of  the  licence,  and  there  is  no  ground  for  refusing  ths 
oounter-daim  for  specific  performance  of  the  agree- 
ment. 

FarweU,  QX\,  in  reply. — If  the  vendor  cannot, 
by  the  time  for  completion,  procure  a  transfer  of  the 
licence,  the  purchaser  may  repudiate  the  contract:  1 
Dart's  Vendors  and  Purchasers,  6th  ed.,  p.  483.  That 
is  the  result  of  the  authorities,  and  the  prino^e  goes 
beyond  the  plaintiffs'  oontention  here. 

BoMER,  J.—The  defendants  were  on  the  day  fixed 
for  the  completion  of  the  purchase,  and  they  have 
ever  since  continued  to  be,  the  owners  of  ti&e  licence 
referred  to  in  the  contract  of  sale.  And  it  is 
admitted  by  the  plaintiffis  that  throughoat  this  time 
the  licence  has  been  what  is  commonly  c»Ued  a  dean 
licence — that  is  to  say,  it  has  has  never  been  indorsed 
— and  the  defendants  have  done  nothing^  to  render  it 
liable  to  be  indorsed,  and  the  tenant  baa  never  been 
proceeded  against  or  convicted  of  any  ofiBonce  against 
the  licensing  laws.  But  the  plaintiffis  aay  tiiat  under 
clause  9  of  the  contract  tho licence  became  *'  affected" 
within  the  meaning  of  that  word  as  used  in  the  cHanse, 
by  reason  of  the  circumstances  hereinafter  stated, 
and  that  consequently  they  were  entitled  to  put  an 
end  to  the  contract.  In  my  opinion  this  contentioii 
fails. 

The  circumstances  are  these.  [His  lordBhip  stated 
them  as  above.]  The  plaintifb  allege  tnat  the 
magistrates  declined  to  give  this  temporary  authority 
on  the  ground  that  there  was  no  necessity  for  tihM 
licence.  Thereupon,  without  more  advioe»  the  plain- 
tiffs tried  to  put  an  end  to  the  contract. 

Now  it  appears  to  me  that  the  plaintiffii  have  no 
right  to  rely  on  the  result  of  an  application  so  mads 
as  being  something  which  "affclcted'^  the  licence. 
Hie  defendants  have  done  nothing  whatever  to  pre- 
judicially affect  the  licence,  and  indeed  in  ^lot  the 
licence  to  this  day  remains  perfectly  dean  and  a 
unaffected  as  it  was  at  the  date  of  the  oontiaet 
^  Moreover,  I  am  not  surprised  that  the  magistnite 
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dumld  have   refused   the   application,    seeing   the 
imgolar  way  in  whioh  it  was  made.    I  see  no  suffi- 
cient reason  for  supposing  that  the  magistrates  would 
hiYeiefosedit,  if  it  had  been  made  in  the  ordinary 
mj  Quder  section  1  of  the  Act  5  &  6  Vict.  o.  44,  upon 
or  immediately  after  completion,  when  the  applicants 
oonld  have  made  it  dear  to  the  magistrates  that  the 
Apj^tion  was  the  ordinary  one  by  a  purchaser 
luoely  asking  for  interim  protection  until  the  next 
transfer  day.    Having  regard  to  the  reasons  said  to 
hvn  been  given  by  the  magistrates  for  refusing  the 
application  that  was  made,  I  cannot  help  thinking 
that  they  were  under  the  impression  that  the  applica- 
iioD  was  one  under  section  14  of  the  Act  9  Geo.  4,  o. 
61.  However,  be  this  so  or  not,  it  appears  to  me  that 
IrrijduktpasMd,  the  licence  could  not  be  said  to  be 
aiDcted  within  the  meaning  of  clause  9  of  the  con- 
fiaet   I  ought  to  add,  with  reference  to  an  argument 
that  the  wo^  in  clause  9  '*or  otherwise  affected" 
voald  have  no  operation  unless  they  extend  to  some 
nch  case  as  this,  tiiat  those  words  were  probably 
atfloded  ix)  cover  cases  where,  though  the  licence  had 
not  in  fact  been  indorsed,  the  vendors   had  done 
tomething  which  rendered  it  liable  to  be  indorsed. 

The  plaintifb  next  take  up  the  position  that  under 

this  oontraot  the  obligation  rested  on  the  vendors  of 

pncanng    from    the    magistrates    the    temporary 

authority  for  the  nominee  of  the  purchasers  to  carry 

on  the  business  until  the  next  transfer  day.    Now  in 

^  first  nlaoe,  as  already  appears,  even  if  this  obliga- 

tioahad  oeen  cast  on  the  vendors,  the  plaintiffs  gave 

than  no  opportunity  of  discharging  it.    But,  in  my 

cfmm,  no  snch  obligation  rested  on  the  vendors. 

the  purchasers  knew  at  the  date  of  the  contract  that 

fte  fioenoe  was  not  like  property  of  the  ordinary 

Uiid,  tiie  fall  advantage  of  which  could  be  assigned 

to  them  by  the  yendors  witiiont  any  other  steps  being 

tskao,  and  doubtless  it  was  this  knowledge  on  the 

part  of  the  porchasers  which  induced  them  to  protect 

theouelveB  by  olanse  9  of  the  contract,  with  which  I 

isfs  afaeady  dealt.     For  example,  tiie  purchasers 

hnew  that  the  licence  might  not  be  renewed  at  the 

mraal  brewster  sessions  (as,  I  believe,   they    are 

«a[Ied|,  and,  further,  that  the  msjgistrates  at  the  next 

^eaal  session  idterthe  completion  of  the  purchase 

Bj^lnot  assent  to  the  transfer  of  the  licence  to  the 

pndiasers'  noaiinee  when  the  ordinary  application 

vai  made  to  them  under  section  1 1  of  the  Act  9  Geo. 

\f  e.  61,  and,  lastly,  that  if  they  wanted  to  use  the 

fioeaoe  by  their  nominee  between  the  completion  and 

the  next  special  session,  appUcation  womd  have  to 

he  made  to  the  magistrates  under  section  1  of  the 

^  5  ft  6  Yict.  c.  44,  and  that  that  application  might 

be  refused. 

Now,  in  the  case  of  a  contract  of  sale  of  a  licensed 

^Mse  there  may  be  special  provisions  showing  that 

^foidor  has  taken  upon  himself  the  obligation  of 

freeiBg  the  purdhaser  from  all  risks  in  respect  of  aU 

*  any  of  uie  above-mentioned  matters — ^that  is  to 

fff,  the  vendor  may   specially   contract  that  the 

11  be  renewed  at  the  brewster  sessions, 

Ihat   he    will   obtain   from   the   magistrates    a 

of  the  licence  to  the  purchaser's   nominee 

iii  the  next  special  sessions,   or  interim    authority 

Jfar  that  nominee  to  use  the  licence  between  the 

^sle  fixed     for    completion   and   the  next   special 

■■aoos.     Bat  in  the  absence  of  such  special  provisions 

(■id  there  are  none  such  in  the  case  before  me),  in 

^  judgment,  the  vendor  does  not  take  upon  himself 

*^  of  the  above  risks.    All  that  he  is  bound  to  do 

bto  have  a  walid  and  effectual  licence  existing  at  the 

lite  fixed  for    completion  which  he  can  indorse  in 

W  Bmal  way,  Bxtd  upon  or  in  respect  of  which  the 

oonld   supply  at  once  for  interim  protection 

withont  undue  dday  under  section  11  of  the  Act 


of  9  Geo.  4,  c.  61,  at  the  next  special  sessions.  I 
think  the  vendor  is  not  bound  to  do  more,  except 
that,  if  asked,  he  should  join  with  the  purchaser,  or 
authorize  the  purchaser  to  use  his  name,  in  the  appli- 
cation to  the  magistrates  for  the  interim  protection 
and  transfer  of  licence.  Indeed,  in  the  case  before 
me  the  counsel  for  the  purchasers  did  not  venture  to 
argpie  (and  I  think  rightly)  that,  if  the  purchase  had 
been  completed  on  the  day  fixed,  and  interim 
protection  obtained,  the  vendors  would  have  been 
bound  to  obtain  a  transfer  of  the  licence  to  the  pur- 
chaser's nominee  at  the  next  special  sessions;  but 
they  did  argpie  that  the  vendors  were  boimd  to  get 
the  interim  protection  for  that  nominee.  I  cannot  see 
why  the  vendors  should  be  so  bound.  Suppose  the 
magistrates  refused  interim  protection,  givmg  as  a 
reason  that  they  did  not  approve  of  the  nominee,  or 
suppose  they  gave  no  reason — and  in  this  case  they 
were  not  bound  to  give  reasons — but  their  reid 
ground,  if  it  could  be  ascertained,  was  disapproval  of 
the  nominee,  would  that  free  the  purchasers  from 
their  contract  P  I  think  it  clearly  ought  not  to  do  so, 
and  I  cannot  see,  on  principle,  why  I  should  hold  that 
there  is  anything  in  the  nature  of  a  warranty  by  the 
vendors  of  interim  protection,  or  any  obligation  on 
them  beyond  what  I  have  already  pointed  out. 

And  certainly  the  cases  do  not  support  the  plain- 
tiffs' contention,  or  justify  the  too  widely-phrased 
statement  at  the  bottom  of  p.  483  of  Dart's  Vendors 
and  Purchasers,  vol.  1,  6th  ed.  What  the  cases 
do  decide  is,  that  upon  the  sale  of  a  public-house  as 
a  going  concern,  time  is  of  the  essence  of  the  contract. 
And  in  Day  v.  Luhke  that  principle  was  held  fatal  to 
the  vendors,  because  they  did  not  hold  a  licence 
in  respect  of  which  the  ordinary  application  for  a 
transfer  could  be  made  without  del^  imder  section 
11  of  the  Act  of  9  Geo.  4,  c.  61.  So  in  Olaydon  v. 
Qreen  the  principle  was  applied  where  the  vendor  had 
no  valid  licence  at  all,  and  where,  moreover,  there 
were  special  provisions  in  the  contract  as  to  the 
transfer  of  the  licence.  And.  lastiy,  the  case  of 
CowUs  V.  GWe,  20  W.  B.  70,  L.  B.  7  Ch.  App.  12, 
was  one  where,  at  the  time  fixed  for  completion^  the 
vendors  had  no  licence  to  hand  over  to  the  purchaser. 
I  may  add  that  the  statements  in  Day  v.  Luhke  and 
Claydon  v.  Oreen  as  to  the  practice  on  transfers  of 
public-houses,  appear  to  me  in  no  way  to  support  the 
argument  on  behalf  of  the  plaintiffs  in  the  case  before 
me. 

The  result  is  that  the  plaintiffs  have  failed,  and 
their  action  must  be  dismissed,  with  costs. 

It  is,  however,  said  on  their  behalf  that  at  any 
rate  I  ought  not  to  decree  specific  performance  on 
the  ooimter-daim.  I  do  not  see  any  sufficient  reason 
why  I  should  not  do  so.  The  vendors  are  not  ta 
blame  for  the  delay  in  any  way,  and  still  have  a  per- 
fectly dean  and  valid  licence;  and  having  in  no 
way  broken  their  contract,  but  being  always  able, 
ready,  and  willing  to  perform  it,  I  think  they  are 
entitied  to  specific  performance,  even  if  it  turns  out 
that  the  purchasers  may  not  ftet  the  full  benefit  from 
the  licence  that  they  hoped  for.  The  purchasers 
bought  the  house  and  its  licence  with  its  risks 
attaching,  and  even  if  the  bargain  proves  a  bad  one 
for  them,  that  is  no  sufficient  reason  for  letting 
them  escape  from  the  contract  to  the  injury  of 
the  innocent  vendors. 

I  therefore,  on  the  counter-claim,  decree  specific 
performance  of  the  contract. 

Judgnnent  for  the  defendants  on  t?M  daim  and 
counter-claim. 

Solicitors  for  the  plaintiffs,  Emmet  &  Co.y  for 
Leemant  Wilkinson,  A  Badger,  York. 

Solicitors  for  the  defendants,  Clarke  A  BlundeU^ 
\  for  Joseph  Bichardson,Yotk> 
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High  Coukt.   Morris  and  Others  (PETixiomsRs)  v,  B  bves  and  Others  (Respondents).  High  Couet. 


Q.  B.  Div.  ) 

(Hawkins  and  Kennedy,  JJ.} ) 


Jan.  28;  Feb.  17. 


Morris  and  Others  (Petitioners)  v,   Beves  and 
Others  (RespondenU).  (a.) 

Election  law— School  Board— Ballot  papers-- Voting  by 
crosses — Mode  of  counting — Ballot  papers  not  official/y 
stamped  or  cancelled — Elementary  Education  Acts — 
General  Order  of  Privy  Council  on  Education,  \st 
August,  1S95— Ballot  Act,  1872  (35  &  36  Vict.  c.  33), 
s,  2. 

In  counting  tlie  numerical  value  of  the  crosses  <m  the 
ballot  papers  at  a  school  board  election,  at  which  voters 
can  give  all  their  votes  to  one  candidate,  or  distribute 
them,  and  can  vote  by  numbers  in  lieu  of  a  cross,  each 
cross  must  be  counted  as  one  vote  and  no  more. 

Ballot  papers  which  bear  no  official  mark,  stamp,  or 
per/oration  ought  to  be  refected  under  section  2  of  the 
Ballot  Act,  1872  ;  and  ballot  papers  which  have  not  been 
cancelled  ought  to  be  refected,  as  there  is  no  evidence  they 
were  ever  in  the  ballot  boxes. 

Case  stated  for  the  opinion  of  the  court  by  order  of 
Hawkins,  J.,  made  on  the  16th  of  Noyember,  1896, 
under  section  93,  sub-section  7,  of  the  Municipal 
Coiporations  Act,  1882,  in  the  matter  of  an  election 
petition  touching  the  election  of  members  of  the 
School  Board  for  the  United  School  District  of 
Brighton  and  Preston,  held  on  the  1st  of  October, 
1896. 

At  the  above  election  there  were  eighteen  candi- 
dates for  fifteen  seats,  and  the  retumiuK  officer 
declared  the  first  fifteen  candidates  to  be  duly 
elected. 

A  petition  was  presented  by  the  petitioners  against 
the  return  of  the  last  three  successful  candidates  (the 
respondents,  Beves,  Stevens,  and  Roth),  alleging 
that  mistakes  had  been  oiade  by  the  returning  officer 
and  his  assistants  in  the  counting  of  the  ballot  papers 
and  the  votes  recorded  thereon,  and  that  by  reason 
of  such  errors  and  mistakes  the  result  of  the  poll 
was  not  accurately  ascertained  and  declared,  and  that 
the  maiority  of  votes  declared  for  the  respondents 
was  only  an  apparent  majority,  and  that  the  three 
unsuccessful  candidates  (Bartlett,  Dodson,  and 
Houghton)  and  each  of  them  hud  a  majority  of  law- 
ful and  valid  votes.  The  petition  asked  for  a  recount 
of  the  votes,  and  that  it  might  be  declared  that  the 
respondents  were  not  duly  eleci;ed,  and  that  the  three 
unsuccessful  candidates  were  duly  elected,  and  ought 
to  have  been  returned. 

By  order  of  Hawkins,  J.,  the  case  raised  by  the  peti- 
tion was  to  be  stated  as  a  special  case  to  be  settled 
by  Mr.  Cooke,  and  the  order  directed  that  all  the 
counted,  tendered,  and  rejected  ballot  papers  should  be 
examined  before  him  at  the  Election  Petitions  Office, 
and  that  the  votes  recorded  thereon  in  favour  of  the 
three  respondents  and  the  three  unsuccessful  candi- 
dates should  be  recounted,  and  that  he  should  state 
the  result  of  such  examination  and  recount  in  a 
special  case,  reserving  for  the  consideration  of  the 
court  such  only  of  the  ballot  papers  as  might  remain 
at  the  conclusion  of  the  recount  in  dispute  between 
the  parties. 

Such  examination  and  recount  took  place  accord- 
ingly before  Mr.  Cooke,  who,  so  far  as  is  now 
material,  reported  as  follows : 

There  were  seven  ballot  papers  not  bearing  the 
official  mark,  stamp,  or  perforation.  These  papers 
contained  fifty  votes  distributed  among  the  parties  to 
this  petition;    all  these  fifty  votes  Mr.  Cooke  dis- 

(a.)  Reported  by  Sir  Shekston  Baker,  Bart., 
Barrister-at-Law. 


allowed  in  accordance  with  section  2  of  the  Ballot 
Act,  1872  (36  &  36  Vict.  c.  33). 

There  were  certain  ballot  papers  upon  which  the 
voters  had  marked  a  cross  or  crosses;  and  in  these 
cases  a  difficulty  arose  as  to  the  numerical  value  to  be 
attached  to  such  cross  or  crosses. 

For  convenience  these  ballot  papers  may  be 
classified  as  follows: 

(a)  Five  ballot  papers  marked  with  a  single  croa 
opposite  the  name  of  a  single  candidate. 

(b)  Two  ballot  papers  marked  with  a  single  oioea 
opposite  the  name  of  each  of  three  candidates. 

(c)  Ten  ballot  papers  marked  with  a  single  croai 
opposite  the  name  of  each  of  five  candidates. 

(d)  Eighteen  ballot  papers  marked  with  a  siogle 
cross  opposite  the  names  of  two,  four,  six,  seven, 
eight,  nine,  or  ten  candidates. 

(e)  Three  ballot  papers  marked  with  more  thsn 
one  cross  and  for  more  than  one  candidate. 

The  returning  officer  counted  the  czoases  described 
as  follows : 


In  dasa  (a)  as  16  votes  for  each  cross. 


In  dealing  with  the  above  classes,  Mr.  Oooke  acted 
upon  the  principle  laid  down  by  Lord  Coleridge, 
C.J.,  in  Phillips  v.  Goff,  36  W.  B.  at  p.  200;  17  (i. 
B.  Div.  at  p.  816,  "  that  a  voter  must  be  taken  to 
vote  up  to  the  full  extent  of  his  voting  power.**  If 
and  in  so  far  as  the  value  of  these  votes  was  a  queBti<m 
of  fact  for  him  to  decide,  Mr.  Cooke  found  upon  the 
evidence  before  him  that  the  voters  intended  to  vote 
as  follows : 

Class  (a)  as  16  votes  for  each  oroas. 
i>    (^)  »    5  »  » 

»i    vw  »»    "  »>  »» 

In  classes  (<i)  and  (e),  as  the  crosses  did  not  by  any 
form  of  multiplication  give  a  product  of  16— that  is, 
the  fuU  voting  power,  he  therefore  rejected  them  on 
the  ground  of  uncertainty. 

If  Mr.  Cooke  were  right  in  oountine  or  reieoting 
the  crosses  as  above  described,  then  &e  totsls  were 
to  be  amended  accordingly  ;  but  if  he  were  wrong, 
then  the  additions  or  deductions  oonseqaent  on  £• 
judgment  of  the  court  must  be  made. 

In  addition  to  the  above-mentioned  ballot  pH»ett 
there  were  ten  ballot  papers  (class  /)  in  dispats, 
between  the  parties,  under  the  following  oircam- 
stances : 

It  was  proptMed  at  the  reoount  to  examine  tbl 
contents  of  the  packets  which  ought  to  have  oo» 
tained  the  unused  and  spoilt  ballot  papers ;  and  wfaib 
should  have  been  sealed  by  each  of  the  piesidin 
officers  at  the  twenty-two  poUing^  stations,  an 
delivered  by  them  to  the  returning^  officer  (tfa 
mayor),  and  by  that  offioer  opened,  verified,  aa 
resealed  at  the  dose  of  the  polL 

No  such  packets  were  transmitted  to  Mr.  Oooke  1^ 
the  town  clerk ;  but  he  delivered  together  with  tl 
other  documents  a  sealed  envelope*  which  he  hs 
marked  ''Spoiled  Ballot  Papers,'*  and  whidi  1 
stated  (in  a  letter  to  Mr.  Cooke)  he  had  uiade  npfroi 
the  twenty-two  above  spedfled  paokete  for  the  pn 
pose  of  this  re-count  and  special  case. 

This  envelope  containea  certain  ballot  pepil 
which  had  been  duly  cancelled  and  also  contaiai 
the  said  ten  ballot  papers  (dass  /}  which  bore  t 
mark  of  cancellation.  Of  these  ten,  Mr.  Cool 
rejected  one  on  the  ground  that  the  voter  h< 
marked  an  excess  of  votes.  The  remaining  mi 
ballot  papers  appeared  upon  the  face  of  them  to  I 
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nM,  and  upon  the  evidence  before  him  Mr.  Cooke 
foand  88  a  fact  that  they  were  valid,  and  not  spoilt 
ballot  papers.  Certain  Irregalarities  oocurred  at  the 
said  election ;  for  instance,  it  appeared  that  some 
ballot  papers  issued  to  voters  and  presomably  placed 
by  them  mto  the  ballot  boxes  were  lost. 

If  Mr.  Cooke  were  right  in  allowing  the  votes  on 
t&699  sine  ballot  papers,  then  the  tables  were  to  be 
amended  aocordingly ;  bat  if  he  were  wrong  then 
the  additions  or  dedaotions  conseqnent  on  thejudg- 
fflfl&t  of  the  ooort  were  to  be  made. 

Amongst  the  papers  annexed  to  the  case  were  the 
iastniotions  to  voters  at  the  election,  and  parcels  of 
baDot  papers  in  dispute. 

The  questions  for  the  opinion  of  the  court  were : 
(1)  Whether  the  election  of  the  respondents  or 
ny  of  them  was  void ;  (2)  whether  the  three 
nmooessfnl  candidates  (Biessrs.  Bartlett,  Dodson, 
indffoaghton)  or  any  of  them  was  duly  elected,  and 

tb  to  have  been  so  returned, 
the  2nd  Schedule  to  the  Elementary  Education 
Aet(36  ft  37  Yiot.  o.  86)  it  is  enacted  respecting  the 
deotion  of  members  of  a  school  board  that — 

**(L)  The  election  of  a  school  board  shall  be  held 
at  Rush  time  and  in  such  manner  and  in  accordance 
with  8nch  regulations  as  the  Education  Department 
msvbom  time  to  time  by  order  prescribe  .  .  . 
and  revoke  or  alter  any  previous  order,  whether  con- 
firmed by  or  made  in  pursuance  of  this  Act." 
IVofided  that— 

"  Any  pcdl  so  far  as  droumstances  admit,  be  con- 
ducted in  like  manner  in  which  the  poll  at  a  con- 
Med  municipal  election  is  directed  by  the  Ballot 
Act,  1872,  to  be  conducted,  and  subject  to  any  excep- 
tiooff  or  modifications  contained  in  any  order  of  the 
Sdoeation  Department  made  in  pursuance  of  this  Act, 
the  Ballot  Act,  1872,  shall  apply  in  the  case  of  the 
cfaetioQ  ot  a  school  board  in  like  manner  as  if  the 
pnmsioiis  thereof  were  herein  enacted  with  the  sub- 
f^tntion  of  *  School  Board  Election '  for  '  Municipal 


"An  order  made  in  pursuance  of  this  schedule 
^^4  nve  as  otherwise  provided  by  such  order,  apply 
to  aO  School  BcMirds." 

On  the  lot  of  August,  1895,  the  Lords  of  the  Com- 
■dtee  of  the  Privy  Council  on  Education  by  virtue 
uA  in  ponnaiioe  of  the  powers  vested  in  them  under 
thaSleoMntary  Education  Acts,  1870-1893,  published 
*  "General  Order  regulating  the  Triennial  Election 
'<rfa  sdhool  board  in  a  borough,'"  in  which,  inter 
^«,  it  was  ordered — 

''(16.1  Subject  to  the  provisions  of  this  order,  the 
poQ  shall  be  conducted  in  like  manner  as  a  poll  at  a 
Mitasted  manicipal  election  is  directed  by  the  Ballot 
Act,  1872,  to  be  conducted,  and,  subject  as  aforesaid 
ittjpfoviaiona  of  that  Act  shall  apply  to  the  election 
Jl  WkB  manner  as  if  they  were  contained  in  this 
with  the  substitution  of  the  term  *  School 
Election'     for   the   term    'Municipal  Elec- 

Ptovidedthftt— 

"(a)  JSreiy  voter  shall  be  entitled  to  a  number  of 

equal  to  the  number  of  members  of  the  school 

1  to  be  elected,  and  may  give  all  such  votes  to 

eandidate,    or  may  distribute  them  among  the 

ites  as  he  thinks  fit." 

The  voter  may  place  against  the  name  of  any 

for  ^whom  he  votes  the  number  of  votes  he 

I  to  such   ccuididates  in  lieu  of  a  cross,  and  the 

I  of  directaona  for  the  g^danoe  of  the  voter  in 

oiHitained  -in  the  Ballot  Act,  1872,  shall  be 

I  aooordinflT^y." 

7.  Day  CRenrick  with  him),  for  the  petitioners. 
» principle  upon  which  these  crosses  ought  to  be 


counted  is  that  laid  down  by  Lord  Coleridge,  C.J.,  in 
PhillipB  V.  Goff,  35  W.  B.  at  p.  200,  17  Q.  B.  D.  at  p. 
815,  where  he  says  that  a  voter  must  be  taken  to 
have  intended  to  vote  up  to  his  whole  voting  power. 
Applying  that  to  the  present  case,  one  cross  opposite 
the  name  of  one  candidate  must  be  counted  as  fifteen 
votes,  against  the  names  of  each  of  three  candidates 
as  five  votes,  &c.  This  principle  ought  to  be  applied 
in  all  cases  where  it  can  be  applied ;  but  in  those 
cases  where  it  cannot  be  applied,  then  one  cross 
ought  to  be  counted  as  one  vote.  With  regard  to  the 
lost  ballot  papers,  they  may  have  influenced  the  result 
of  the  election,  and  to  invalidate  the  election  at 
common  law  it  is  only  necessary  to  show  that  the 
result  might  have  been  otherwise,  not  that  it  must 
have  been  so. 

Oorrie  Qrant  {J,  A,  Johnston  with  him),  for  the 
respondents. — In  counting  the  crosses  the  proper 
principle  to  go  upon  is  to  count  one  cross  as  one  vote 
under  any  circumstances,  and  no  more.  Counting 
them  in  the  mode  adopted  in  this  case,  would  lead  to 
endless  confusion  and  dif&culty. 

Day  replied. 

Cur,  adv,  vult, 

Feb.  17.— -The  judgment  of  the  Couar  (Hawkints 
and  Kennedy,  JJ.)  was  read  by 

Hawkins,  J. — This  case  was  argued  before  my 
brother  Kennedy  and  myself  on  the  28th  of  January, 
when  we  took  time  to  consider  our  judgment.  At 
the  triennial  election  of  a  school  board  for  the  United 
School  District  of  Brighton  and  Preston,  on  the  Ist  of 
October,  1896,  there  were  fifteen  members  to  be 
elected  and  eighteen  candidates.  The  respondents, 
Beves,  Stevens,  and  Both,  against  whom  alone  the 
petition  was  presented,  were  three  of  the  successful 
candidates.  As  against  their  election  it  was  alleged 
in  the  petition  that  the  returning  officer  had 
erroneously  counted  the  bidlot  papers  and  the  votes 
recorded  thereon,  and  that  by  reason  of  such  errors 
the  result  of  the  poll  at  the  election  was  not  accu- 
rately ascertained,  ^od  that  three  other  of  the  candi- 
dates— namely,  Bartlett,  Dodson,  and  Houghton, 
ought  to  have  been  returned.  By  an  order  made  by 
me  on  the  16th  of  November  it  was  directed  that  the 
questions  involved  in  the  petition  should  be  raised  by 
a  special  case  to  be  settled  by  Mr.  Edwin  C.  Cooke, 
and  that  there  should  be  a  recount  by  him  of  the  votes 
recorded  for  the  respondents  and  for  the  said  Bart- 
lett, Dodson,  and  Houghton.  Such  recount  has 
accordingly  been  made,  and  this  special  case  stated 
for  our  consideration.  The  facts  found  by  Mr. 
Cooke  are  very  clearly  stated  in  it.  As  to  seven 
ballot  papers  they  did  not  bear  the  official  mark, 
stamp,  or  perforation.  The  votes  recorded  in  them 
were,  therefore,  rightly  disallowed  in  accordance 
with  the  second  section  of  the  Ballot  Act,  1872  (35  & 
36  Vict.  c.  33). 

The  most  important  question  discussed  before  us 
was  as  to  the  principle  upon  which  certain  crosses 
upon  some  of  the  ballot  papers  should  be  counted. 
In  the  second  schedule  to  the  Elementary  Educa- 
tion Act,  1873  (36  &  37  Vict.  c.  86),  it  is  enacted 
that  ''the  election  of  a  school  board  shall  be  held 
at  such  time,  in  such  manner,  and  in  accordance 
with  such  regulations  as  the  Education  Department 
may  from  time  to  time  by  order  prescribe,^'  provided 
that  *'  any  poll,  so  far  as  circumstances  admit,  be 
conducted  in  like  manner  in  which  the  poll  at  a 
contested  municipal  election  is  directed  by  uie  BaUot 
Act,  1872,  to  be  conducted."  On  the  1st  of 
August,  1895,  the  Lords  of  the  Committee  of 
Vthe  Privy  Council  on  Education,  by  virtue  and  in 
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pursuance   of   the   powers    in    them  Tested   under 
the   Elementary  Education    Acts,    1870-1893,  pub- 
lished a    general     order    regulating     the    triennial 
election  of  a  school  board  in  a  borough,  in  which, 
amongst  other  things,  it  was  ordered  that,  subject  to 
the  provisions  of  that  order,  the  poll  shall  be  con- 
ducted in  like    manner  as  a    poU  at    a   contested 
municipal  election  is  directed   by  Uie  Ballot  Act, 
1872,  to  be  condaeted.     Provided  that  **(o)  Every 
Toter  shall  be  entitled  to  a  number  of  votes  equal  to 
the  number  of  members  of  the  school  board  to  be 
elected,  and  may  give  all  such  votes  to  one  candidate, 
or    may     distribute    them    among   the   candidates 
as  he  thinks  fit.'*       *'  {b)  The  voter  may  place  against 
the  name  of  any  candidate  for  whom  he  votes  the 
number  of  votes  he  g^ves  to  such  candidate  in  lieu  of 
of  a    cross ;  and    the    form    of   directions    for    the 
guidance  of    the  voter  in   voting   contained  in  the 
Ballot  Act,  1872,  shall  be  altered  accordingly.''     By 
section  2  of    the   Ballot  Act,  1872,  **  the  ballot  of 
each  voter  shall  consist  of  a  paper  (called  a  ballot 
paper)  showing  the  names  and   description  of   the 
candidates."      The  b^ot  paper  marked  with   pre- 
scribed official  mark  is  to  be  delivered  to  the  voter 
within  the  polling  station;  and  the    voter,   having 
secretly  marked  his  vote  on  the  paper  and  folded  it 
up  so  as  to  conceal  his  vote,  shaU  place  it  in  a  dosed 
box,  in  the  presence  of   the  presiding  officer,  after 
having  shown  to  him  the  official  mark  at  the  back. 
Schedule  2  of  the  Act  provides  for  placarding  outside 
any  polling  station  and  in  every  compartment  thereof 
a  form  of  directions  for  the  guidance  of  the  voter  in, 
voting.      The  form    of    directions    adopted    in    the 
present  election  (so  far  as  is  material  to  the  question 
before  us)  ran  thus:    ** Every   voter  is  entitled   to 
fifteen  votes,  and  may  g^ve  all  such   votes  to  one 
candidate,  or   may   distribute  them  among  such  of 
the  candidates  as  he  thinks  fit.      The  voter  will  first 
obtain   a  ballot  paper  from    the    presiding    officer. 
The  voter  will  then  go  into  one  of  the  compartments, 
and  with  the  pencil  provided  in  the  compartment  place 
in  the  right  hand  side  of  the  ballot  paper  against  the 
name  of  any  candidate  for  whom  he  votes  the  number 
of  votes  he  g^ves  to  such  candidate. ' '  Appended  to  these 
directions  were  examples  of  ballot  papers  with  votes 
marked.    In  each  example  opposite  the  name  of  each 
of  the  several  candidates  in  a  column  headed  "  Number 
of  votes  for  each  candidate  **  the  number  of  votes 
intended  to  be  given  for  such  candidate  is  recorded  in 
figures.      In  neither  of  the  examples,  however,  is 
there  any  mention  made  of  the  option  given  to  the 
voter  to  record  his  votes  by  crosses  instead  of  figures, 
nor  of  the  mode  in  which  he  can  by  crosses  indicate 
the  number  of  votes  he  desires  to  give  to  any  particu- 
lar candidate.    It  seems  to  us  that  this  form  of  direc- 
tions may  be  usefully  amended  in  any  future  election. 
Upon  the  recount  of  the  votes  it  was  found  that  a 
great  number  of  the  ballot  papers  were  marked  and  the 
votes  distributed  by  figures  in  the  form  above-men- 
tioned.   No  question  has  arisen  with  regard  to  these. 
Many   others,  however,   were  marked  with  crosses 
only,   some  with  a  single  cross  agednst  one  name 
only,  others  with  a  single  cross  against  several  names, 
and  others  with  several  crosses  opposite  the  names  of 
particular  candidates.     As  regards  these,  very  im- 
portant questions  have  arisen  as  to  how  they  should 
have  been   counted  by  the    returning  officer.    The 
seventh    paragraph  of   the  case  very  conveniently 
classifies  them  as  follows:    "(a)  Five  ballot  papers 
marked  with  a  single  cross  opposite  the  name  of  a 
single    candidate."      These    were    counted    by   the 
returning  officer  as  fifteen  votes  for  each  cross.     *'  (6) 
Two  ballot  papers  marked  with  a  single  cross  oppo- 
site the  name  of  each  of  three  candidates."    These 
were  each  counted  by  the  returning  officer  as  five 


votes  for  each  cross.     "  (c)  Ten  ballot  papers  marked 
with  a  single  cross  opposite  the  name  of  each  of  five 
candidates."     These    were    each    counted  by  the 
returning  officer  as  three  votes  for  each  cross.    "  (d) 
Eighteen  ballot  papers  marked  with  a  single  orofls 
opposite  the  names  of  two,  four,  six,  seven,  eight, 
nine,    or    ten     candidates."      These     were    each 
counted  by  the  returning  officer   as  one  vote  for 
each  cross.      '*  (e)  Three  ballot  papers  marked  with 
more  than  one  cross  and  for  more  than  one  candi- 
date."   These  were  counted  by  the  returning  offioet 
as  one  vote  for  each  cross.   Mr.  Oooke,  as  reguds  (a), 
(b\  and  (c),  finds  that  the  returning  officer  was  right, 
and  that  tiie  voters  intended  to  vote  as  heoonntedthe 
votes ;  but  as  regards  {d)  and  (e)  he  finds  that  the 
returning  officer  ought  to  have  rejected  them  alto- 
gether upon  tiie  ground  of  uncertainty,  inasmuch  as 
these  crosses  do  not  by  any  form  of  multinUoatioii 
give  a  product  of  fifteen — ^that  is,  the  fall  voting 
power  of  the  voters.    It  is  right  to  mention  that  in 
dealmg  with  these  ballot  papers  and  in  finding  as  he 
has  done  in  regard  to  the  intentions  of  the  votocs, 
Mr.  Cooke  has  not  acted  upon  his  own  independent 
judgment,  but  in  deference  to  the  views  of  Lord 
Coleridge  expressed  in  Phillips   v.    Gqff  as  to  the 
principle    upon    which    the    votes   recorded    upon 
them    shouM    be    counted  —  viz.,    '*  that    a  voter 
must  be  taken  to  vote  up  to  the  full  extent  of  Yob 
voting  power."    That  was  a  school  board  election 
case  simdar  to  the  present,  with  this  difEerence  only, 
that  the  number  of  members  to  be  elected  was  eleven 
instead  of  fifteen.    In  some  of  the  ballot  papers  a 
single  cross  appeared  opposite  the  name  of  one  candi- 
date   only.      This   cross  the   returning  officer  had 
counted  as  eleven  votes    for   that    candidate.     In 
reference  to  these  papers  Lord  Coleridge  expressed 
himself  thus :  ''It  may  be  said  that  the  voter,  know- 
ing that  he  might  cumulate  his  votes,  and  desiring  to 
do  so,  meant  to  plump  for  that  candidate ;  or  it  may 
be  said  that  this  interpretation  of  his  intention  would 
be  breaking  into  the  principle  that  a  single  crois 
indicates  a  single  vote,  and  therefore  that  the  voter 
ought  to  be  taken  to  have  meant  to  give  one  vote  only 
to  the  candidate,  leaving  his  other  ten  votes  undis- 
posed of ;  or  it  may  be  said  that,  the  putting  a  siogld 
cross  opposite  the  name  of  one  candidate  being  as  con- 
sistent wii^  the  one  of  these  views  as  the  other,  the 
commissioner  ought  to  reject  the  voting  P<^P^"^  *>  ^^ 
for  uncertainty.    My  own  opinion  is  that  the  first  view 
is  the  correct  one.      It  seems  to    me    exoeeding^y 
unlikely  that  a  man  who  takes  the  trouble  to  vote  at 
all  should  not  vote  up  to  the  full   eoctent  of  hia 
voting  power.      I  do  not  think  that  is  the  right 
inference  to  draw,  and  I  should,  therefore,  mywlf 
arrive  at  the  conclusion  that  the  voter  intended  to 
give  all  his  eleven  votes  to  the  one  candidate  oppo- 
site whose  name  he  had  put  the  cross.     At  the  same 
time  that  view  is  not  so  clear  to  my  brother  Denmaa 
as  it  is  to  me,  and  no  doubt  either  the  second  or  tiie 
third  of  the    views  I  have  mentioned    might  not 
unreasonably  be{adopted  by  the  comoussioner*  I  thinh 
the  question  whether  the  single  cross  means  one  thmg 
or  another  is  a  question  not  of  law  but  of  fact,  whid 
the  commissioner  is  the  proper  authority  to  deter- 
mine.   We  must  leave  it  to  him  to  say  whether  in  hia 
opinion  the  single  cross  meant  one   vote  or  eleves 
votes,  and  if  he  hss  a  real  doubt  upon  the  matter,  he 
must  act  upon  it,  and  reject  thevotmg^paperasToid  foi 
uncertainty."      Denman,  J.,  thong^ht    **  the   singU 
cross  put  opposite  the  name  of  a  single  oandidah 
indicated  an  intention  to  give  one  vote  only,"  but  bi 
agreed  with  the  Lord  Chief  Justice  that  the  questioi 
was  not  wholly  one  of  law,  and  he  expressed  as 
opinion  that  it  could  be  better  dealt  with  at  the  plaei 
by  the  commissioner,  with  his  experience  and  know- 
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kdg«  of  the  habits  and  ways  of  the  dass  of  penons 
who  Tote  at  sooh  eleotions. 

We  do  not  doubt  that  the  actnal  intention  of  the 

pencil  who  performs  any  act,  whether  it  be  voting  or 

aojihing  elie,  is  a  question  of  fact,  and  if  the  duty  of 

MOftrtMning  it  is  by  law  oast  upon  any  tribunal  or 

offlciilpenon,  such  tribunal  or  officer  must  endeavour 

to  diflohsige  that  duty  upon  such  evidenoe  as  is  ayail- 

ahle,  sod,  naturally,  the  best  evidence — assuming  it 

to  be  eredible — would  be  that  of  the  individual  whose 

iirtantion  is  in  question.    In  order  to  determine  the 

molt  of  an  election  by  ballot  the  returning  officer  has 

no  daiy  cast  upon  him  to  inquire  into  or  determine 

the  real  intentions  of  the  voters  whose  ballot  papers 

heia required  to  count.    He  has  no  machinery  at  his 

oommsnd  for  doing  so.    The  ballot  paper  alone  is 

•II  he  has  to  do  with.    If,  on  the  face  of  it,  it  is 

miAed  in  the  manner  required  by  the  Ballot  Act  and 

no  smbvgoity  is  apparent  upon  it,  we  consider  it  to  be 

hiidiil^  to  count  the  votes  as  they  appear  upon  it. 

ind  it  IS  beyond  his  duty  or  power  to  alter  the  effect 

of  a  mark  or  a  figure  upon  it — even  though,  from 

eboomstanoes  outside  the  voting  paper,  he  were  sure 

in  his  own  mind  that  the  voter  intended  to  vote 

diiEarently.    The  voter  is  secretly  himself  to  mark 

the  fote  or  votes  he  intends  to  give,  and  deposit  his 

mr  in  the    sealed   ballot    tox.      The   returning 

omoer'n  dnty  is  to  count  what  he  finds  in  that  box 

ifter  the  poll  is  dosed,  and  in  doing  so  not  to  speca- 

hto  on  what  the  voter  intended.     <*  Counting  "  is  the 

ady  thing  he  has  to  do,  so  far  as  relates  to  the  ascer- 

tuunent  of  the  numbers  of  votes  recorded  for  the 

•efenl  candidates  (see  section  31  et  sea,  of  the  Ballot 

Afit,  1872),  and  we  are  of  opinion  that  ne  cannot  look 

hejond  the  face  of  the  ballot  paper.    It  most  not  be 

ioiSofcten  that  in  these  school  bom  elections  the  voter, 

hmg  the  option  to  use  either  crosses  or  figures,  has 

tmr  hdHiij  affbrded  him  by  the  use  of  figures  immis- 

tuUy  to  indicate  on  his  ballot  paper  the  number  of 

volei  he  desires  to  give  for  any  particular  candidate, 

aod  if  he  chooses  to  use  crosses  instead  of  figures,  it 

being  common  knowledge  that  ordinarily  each  cross 

MBos  only  one  vote,  he  should  take  care  to  make  as 

■toy  crosses  as  he   intends  to  give  votes   to  his 

Cifoiired  candidates.  The  form  of  Erections  expressly 

points  to  his  marking  the  number  of  votes  he  gives. 

It  nems  to  us  that  to  allow  the  returning  officer, 

vhoae  plain  doty  it  w,  simply  to  count  the  votes  as  they 

SRMar  raoorded  before  ms  eyes  on  the  face  of  the 

hulotp«>er — acting  upon  a  questionable  presumption 

(idBittealy  not  one  of  law)  that  the  voter  must  be 

tekea  to  have  meant  to  exhaust  his  voting  power — to 

■nltiply  a  sin^^le  cross  by  the  number  of  members  to 

heeleotod,  or  to  multiply  two  or  three  single  crosses 

>Saiiist  the  names  of  as  many  candidates  by  a  pro- 

pntionate  namber  of  such  votes,  would  be  to  intro- 

saoe  an  element  of  uncertainty  in  the  value  of  the 

mAb  upon  the  ballot  paper  never  contemplated  by 

^Ballot  Act  itself.    As  weU  might  it  be  sud  that  if 

s  fot«  plaoed  opposite  the  name  of  a  single  candidate 

tttttaen  croaaes  only  the  returning  officer  ought  to 

Mit  two  more  to  make  up  the  fuU  voting  power  of 

^  voter.     This  multiplication,  however,  is  what  the 

ntonung  oflioer  did  in  classes  (a),  (6),  and  (c)  above- 

•wiliooed.     In  this  particular  case,  the  number  of 

gsons  to  be  elected  being  fifteen,  there  would  be  no 

■fiooltyin  applying  the  presumption  to  ballot  papers 

V^sre  single    orosses   were  marked   against   single 


■naes,  nor  where  single  crosses  are  marked  asainst 
Ihna  or  five  names  (mly,  for  fifteen  is  divisime  by 
three  or  five.  But  with  regard  to  ballot  papers  where 
■sgle  croMes  were  marked  against  two  or  four  or  six 
sr  ssfen  names,  inasmuch  as  fifteen  is  not  divisible  by 
say  of  iboae  numbers,  each  cross  could  only  be 
CMmtad  as  a  aingle  vote.    The  same  result  woiiH,  of 


neceiBsii^,  attend  single  crosses  a^^ainst  every  number 
of  candidates  between  seven  and  fifteen.  A  moment's 
consideration  will  suffice  to  show  that  a  single  cross 
against  two,  four,  six,  seven,  eight,  nine,  ten,  eleven, 
twelve,  thirteen,  fourteen  names  would  only  make  it 
absolutelv  impossible  to  exhaust  the  voting  power 
amone  uiem,  and  wasted  votes  would  be  the  in- 
evitaUe  result.  To  test  this  let  us  assume  in  this 
case  a  single  cross  against  the  names  of  foor 
candidates.  Fifteen  cannot,  for  voting  purposes, 
be  divided  by  four  so  as  to  exhaust  the  voting 
power  of  the  voter.  It  is  true  twelve  of  the  fifteen 
votes  might  be  exhausted  if  three  votes  were  counted 
for  each  cross,  but  then  there  would  be  three  wasted. 
As,  however,  according  to  our  view,  each  ought  to 
have  be«i  counted  as  a  single  vote  eleven  would  be 
wasted.  It  is  obvious  that  if  the  returning  officer 
were,  in  such  cases  as  above  discussed,  called  upon  to 
consider  and  determine  the  intent  of  the  voter,  and 
according  to  such  intent  to  give  to  single  crosses  a 
value  not  ordinarily  attributed  to  them,  that  would 
entail  upon  him  the  necessity  of  inquiries  and  calcu- 
lations not  involved  in  the  mere  duty  of  counting. 

For  the  guidance  of  the  returning  officer  in  counting 
votes  we  feel  it  right  to  note  that,  subject  to  what  we 
have  said,  we  do  not  think  a  ballot  paper  ought  to  be 
altoffether  rejected,  because  it  may  be  doubtful  on 
the  face  of  the  paper  whether  the  voter  intended  by 
it  to  give  one  vote  or  fifteen  votes.  In  such  cases, 
where  the  intention  to  give  at  least  one  vote  is  dear, 
such  vote  ought  to  be  counted,  and  it  would  be  wrong 
to  reject  it  for  uncertainty  simply  because  it  was 
doubtful  whether  the  remaining  fourteen  votes  ought 
not  to  be  added  to  it.  In  our  opinion  it  is  far  more 
in  accordance  with  the  spirit  and  object  of  the  Ballot 
Act,  and  far  more  reasonable  and  practical  to  take 
the  crosses  made  by  the  voter  himself,  whether  one  or 
more,  according  to  the  ordinary  inteipretation,  *'  one 
vote  for  each  cross,"  than  that  the  value  of  a  cross 
should  be  variable  according  to  presumptions  or  in- 
ferences as  to  the  voter's  intentions,  the  accuracy  of 
which  must  be  always  open  to  question,  for  the  voter 
cannot  himself  be  examined  as  to  them,  and  may 
have  had  his  own  reasons  for  doing  that  which  to 
others  may  seem  strange,  unwise,  or  unintelligible. 

We  think,  therefore,  that  if  there  be  nothing  on  the 
face  of  the  ballot  paper  to  indicate  to  the  contrary, 
whether  the  voter  gives  his  votes  by  crosses  or  by 
figures,  that  which  he  has  marked  upon  his  ballot 
paper  shall  be  taken  as  absolute  proof  of  his  intention 
to  do  that  which  he  has  done  and  no  more.  Uni- 
formity will  at  least  be  attained  by  this.  By  adopt- 
ing one  uniform  rule  facility  will  be  given  to  tiie 
returning  officer  in  discharging  his  duty  of  counting. 
This  is  a  great  deal  when  the  votes  of  some  24,000  or 
25,000  electors  have  to  be  dealt  with,  as  in  this  case. 
This  disposes  of  all  the  ballot  papers  comprised  in 
o^^BMM  (a),  (6),  (c),  (<0,  and  («). 

As  to  the  ten  ballot  po  pers  comprised  in  dass  {/j  and 
referred  to  in  paragraph  10  of  the  case,  weare  of  opinion 
that,  as  to  the  one  which  has  no  mark  of  cancellation, 
but  was  marked  with  an  excess  of  votes,  the  propriety  of 
its  rejection  is  not  open  to  doubt.  As  to  the  remaining 
nine  which  on  the  &ces  of  them  were  vaUd,  and  were 
found  by  Mr.  Cooke  to  be  so  as  a  fact,  we  think  thev 
ought  to  be  reiected,  not  because  we  are  satisfied 
they  were  spoilt  ballot  papers,  but  because,  being 
ballot  papers  which,  to  give  the  votes  recorded  in 
them  any  effect,  ought  to  have  been  placed  by  the 
voter  in  the  ballot  box,  there  was  nothing  to  show  or 
raise  a  presumption  that  they  were  ever  inside  the 
ballot  box  at  all.  Irregularities,  no  doubt,  occurred 
at  the  dection,  but  they  do  not  explain  the  matter  by 
any.  facts,  but  merdy  suggest  the  possibilitv  that 
they  may  have  been  pliMed  in  the  box  and  have 
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either  aoddentally  escaped  or  been  wilfully  taken 
from  it.  We  haye  no  proof,  howerer,  that  such  was 
the  ease ;  it  is  a  mere  speoolation ;  and  we  therefore 
think  they  ought  to  be  rejected.  We  do  not  at  this 
moment  feel  justified  in  declaring  the  election  valid, 
nor  could  we  de<dare  it  void  altogether,  for  the 
petition  only  affects  the  three  respondents ;  but  there 
must  be  a  recount  of  the  votes  on  the  principle  we 
have  enunciated,  and  our  final  judgment  on  the 
petition  must  be  deferred  until  tne  result  of  such 
recount  is  made  known  to  us. 

Solicitors  for  the  petitioners,  Clarke  &  Oolhiny  for 
George  Oheeeman^  Brighton. 

Solicitors  for  the  respondents,  Prince  d:  Co,,  London 
and  Brighton. 


®OUtt  Of  fiW^Bl. 


mth,  > 
J.)      ) 


March  23. 


From  Chan.  Div. 

(lindley,  A.  L.  Smith, 

and  Bigby,  L.  JJ. ' 

White  v.  Southend  Hotel  Go.  (a.) 

Landlord  and  tenant — Lease — Covenant  running  with 
land  —  Covenant  hy  leasee  to  buy  exciseahle  liquors 
only  from  lessor  or  his  assigns — Assign  of  lessee  not 
named — Assign  whether  hound — Proviso  for  ahaAe- 
ment  of  rent  on  observance  of  covenant — Assign  of 
lessee  whether  entitled  to  benefit  of  covenant  after 
lessor  has  assigned  his  wine  and  spirit  business, 

A  covenant  by  the  lessee  of  a  hotd  (Me  assign  of  the 
lessee  not  being  named)  to  buy  exdeeahle  liquon  only  of 
the  lessor  or  his  assigns  runs  with  the  land,  and  is 
binding  upon  the  assign  of  the  lessee.  Such  aseign, 
therefore,  if  in  fact  he  has  bought  excieeable  liquors  only 
of  the  assigns  of  the  lessor* s  wine  and  spirit  businesst  is 
entitled  to  the  benefit  of  a  proviso  for  an  abatement  of 
rent  on  due  observance  of  the  covenant. 

Appeal  from  Kekewich,  J. 

In  1882  Sir  Thomas  White,  whose  trustees  and 
executors  were  the  plaintiffs,  granted  to  William 
Fuller  a  lease  for  thirty  years,  at  a  rent  of  £1,500 
per  annum,  payable  quarterly,  of  certain  premises 
which  were  to  be  used  as  a  hotel,  the  lessee  covenant- 
ing with  the  lessor,  his  heirs  and  assigns  **  that  he, 
the  lessee,  shall  not  nor  will  during  the  term  hereby 
granted  buy,  receive,  sell,  or  dispose  of,  either 
directly  or  indirectly,  in,  upon,  out  of,  or  about  the 
said  premises,  or  any  part  thereof,  any  foreign  wines, 
or  any  spirits,  except  gin,  or  other  exciseable  liquors 
whatsoever,  other  than  shall  have  been  bond  fide 
supplied  by  or  through  the  lessor  or  his  succes- 
sors or  successor,  assigns  or  assign,  provided  the 
said  person  or  persons  shall  be  willing  to  supply 
the  same  of  good  and  proper  quality  to  the  lessee 
at  the  fair  current  market  prices  thereof."  The 
lease  also  contained  the  following  proviso:  "Pro- 
vided also,  and  it  is  hereby  agreed  and  declared, 
that  so  long  as  the  lessee  shall  well  and  truly 
observe  the  covenant  lastly  hereinbefore  contained 
[i.e.,  the  covenant  already  set  out],  then  ^e  lessor 
will  allow  to  the  lessee  an  abatement  of  £75  from 
each  quarterly  payment  of  the  rent  hereinbefore 
reserved,  but  immediately  upon  any  breach  of  the 
said  covenant  such  abatement  shall  cease." 

Sir  Thomas  White  died  in  1882,  and  in  1883  the 
plaintiffs  assigned  the  goodwill  of  his  business  (which 


(a.)  Beported  by  B.  C.  Mackenzie,  Esq.,  Barrister- 
at-Law. 


was  that  of  a  wine  and  spirit  merchant)  to  penoQs 
who  were  still  carrying  it  on. 

It  was  admitted,  for  the  purposes  of  this  oaae,  that 
the  lessee,  and  the  defendant  company,  who  were  his 
assigns,  had  in  fact  observed  the  covenant  by  baying 
liquors  only  of  Sir  Thomas  White  and  his  assigns. 

On  a  summons  taken  out  by  the  plain tiffi  to  hare 
it  determined  whether  the  defendant  company  were 
in  these  circumstances  entitled  to  the  benefit  of  the 
proviso,  Kekewich,  J.,  without  deciding  whether  or 
not  ti^ey  were  bound  by  the  covenant,  held  that  they 
were  so  entitled. 

The  plaintiffs  appealed. 

FarweU,  Q,C.,  and  LyUelton  Ohuhb,  for  the  appeal 
cited  Vyvyan  v.  Arthur,  1  B.  &  C.  410,  414 ;  Smith's 
L.  C.  (10th  ed.)  p.  566;  Doe  d,  CWwrt  v.  ficid,  10 
B.  &  G.  849,  856. 

Eve,  Q.C.,  and  MarteUi,  for  the  defendants.— The 
covenant  is  binding  on  the  assignee  of  the  lease, 
who  is  therefore  entitled  to  the  benefit  of  the 
proviso. 

They  dted  Ckgg  v.  Hands,  38  W.  E.  433, 44  Ch.  D. 
503 ;  Smith's  L.  0.  (lOfch  ed.),  p.  65 ;  Hinde  v.  Gra^, 
1  M.  &  Gr.  195,  208  (note);  Tatem  v.  Chaplin,  2 
H.  Bl  133 ;  Fleethoood  v.  HuU,  37  W.  E.  714,  23  Q.  B. 
D.  35 ;  Bedman  &  Lyon  on  Landlord  and  Tenant 
(4th  ed.),  p.  442. 

Farwdl,  Q.C.,  in  reply,  referred  to  Thomas  v. 
Hayward,  L.  B.  4  Ex.  311.  17  W.  B.  C.  L.  Dig.  73. 
and  Stevens  v.  Copp,  17  W.  B.  166,  L.  E.  4  Ex.  20. 

Lindley,  L.J.,  stated  the  facts,  read  the  covenant, 
and  continued :  The  object  of  that  covenant  is  plain 
enough :  indirectly  to  compel  the  lessee  to  get  all  his 
wines  and  spirits  from  the  lessor  or  his  sucoessots. 
The  plaintiffs,  the  executors    of  Sir  Thomas  White, 
have  assigned  the  g^dwUl  of  his  business  to  persons 
who  are  still  carrying  it  on.    The  first  question  whidi 
appears    to    arise   is    whether    the  burden  of  this 
covenant  runs  with  the  tenant's  interest  under  the 
lease ;  in  short,  whether  it  runs  with  the  land,  as 
distinguished  from  the  reversion.     We  have  now  to 
deal    with  a  daim  for   rent  by  the  lessor's  legal 
personal  representatives,  and  the  question  is  whether 
the  burden  of  this  covenant,  which  does  not  purport 
to  bind  the  <*  assigns  of  the  tenant,*'  runs  with  the 
tenant's  interest.     Such  questions  are  always  a  litUe 
troublesome  and  a  little  difficult ;  but,  having  regard 
to  the  authorities  to  which  our  attention  has  been 
called,  and  especially  to  Tatem  v.  Chaplin,  CUgg  v. 
Hands    and   Fleetwood   v.   HuU,  it    appears   to  me 
impossible  to  say  that  the  assigns  of  the  tenant  are 
not  bound  by  the  covenant.     I  think  this  is  dearlj  a 
covenant  restraining  the  lessee  and  his  stssigns  (thou^^ 
not  named)  from  using  any  part  of  the  property  here 
designated  in  the  manner  which  is  f  or&dden.     This 
is  a  covenant  touching  tiie  land.    That  is  plain,  not 
only  from  what  was  said  by  this  oourt  m  CUgg^^ 
Hands,  where,  no  doubt,  we  had  a  somewhat  different 
problem  to    solve,    but   also  from  the  decision  of 
Charles,  J.,  in  Fleetwood  v.  HuU,    On  those  authori- 
ties it  is  clear  that  this  covenant  does  touch  the  land, 
and  that  the  defendants  are  bound  by  it.     Of  oooise 
the  defendants  are  being  sued,  not  by  the  purchasers 
of  the  spirit  business — who  could  not  maintain  any 
action  of   the  kind — ^but  by  the  executors  of  the 
lessor,  who  are  in  no  worse  position  than  the  lessor 
himsdf  would  have  been.     I  do  not  see  that  there 
could  be  any  answer  to  an  action  brought  by  the 
executors  for  a  breach  of  this  covenant.     What  the 
damages  might  be  in  such  an  SMstion  I  do  not  know ; 
but  I  do  not   think  it  follows  that  th^  would  be 
merely  nominal,  because  the  covenant  says  that  the 
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liqnonare  to  be  sapplied  *'  by  or  through  "  the  lessor 

or  his  niooessors,  and  it  might  be  worth  while  for  him 

or  them  to  haye  the  pnrohase  made  *'  through  "  them. 

Bat  the  amount  of  cbunages  is  immaterial.      What  is 

nstflrial  M  to  see  whether  an  aotion  would  not  lie 

miinit  the  assign  of  the  lessee  for  a  breaoh  of  the 

eofenant    If  that  is  so,  another  dause  of  the  lease 

beoomeB  important.    [The  lord  justice  read  the  pro- 

Tuo,  and  continued :]    That  is  not  a  provision  for  a 

wt^ff  againat  rent,  it  is  an  offer  of  an  abatement  of 

rent   It  appears  to  me  it  is  a  provision  which  enures 

for  the  benefit  of  the  assign,  just  as  the  covenant 

binds  the  assign.     Mr.  Farwell  made  a  point  which 

leemed  plausible,  that  the  oovenant  ia  a  peraonal 

oorenant  only.    I  do  not  think  it  is.    He  also  said 

that  there  was  now  no  covenant  which  the  assign  could 

ohBer7&    If  the  tenant,  simply*  for  his  own  con- 

feniflDce,  happened  to  buy  spirits  of  the  person  who 

had  aoquirea  the  lessor's  business,    I  should  have 

gnfe  doubts  whether  that  would  entitle  the  tenant 

to  an  abatement.    But  the  whole  difficulty  disappears 

iriien  you  come  to  the  conclusion  that  in  such  a  case 

the  tenant  is  still  bound  by  the  covenant.    Then  tiie 

profiao  applies  in  actual  terms,  without  any  difficulty 

it  sD.    We  are  asked  to  say  whether,  inasmuch  as  the 

pnnnt  tenants  have  bought  their  liquors  from  the 

Miignww  of  the  lessor's  business,  they  are  entitled  to 

tidi  abatement.    I  have  come  to  the  conclusion  that 

they  are,  though  they  did  not  rest  their  case  on  ti^e 

gnMmd  that  they  were  bound  by  the  covenant,  but  on 

the  ground  that  they  were  entitled  to  the  abatement, 

whether  or  not  they  were  bound,  if  they  had  in  fact 

hooght  of  the  lessor's  successors.    I  am  not  inclined 

to  go  as  far  as  that,  but  I  think  the  result  of  the 

leuied  judge's  decision  was  correct. 

A  L.  Smith,  L.J. — I  am  of  the  same  opinion. 
The  first  question  to  be  determined  is  whetJher  the 
bnden  of  this  covenant  by  the  lessee  runs  with  the 
had.  Many  authorities  have  been  cited  to  us,  and 
pattieiilarly  three  cases :  Totem  v.  Chaplin,  Clegg  v. 
Mamit,  aiid  Fleetwood  v.  HidL  On  those  cases  I 
eonie  to  the  conclusion  that  this  is  a  covenant  running 
vith  the  land,  and  that  it  binds  the  assignee  of  the 
losee.  Onoe  you  arrive  at  that  conclusion  the  case  is 
<iw,  so  far  as  the  appellant  is  concerned.  Therefore 
I  think  that  Kekewich,  J.,  arrived  at  a  right  result 
i^en  he  held  that  the  onlv  rent  which  could  be 
demanded,  it  being  proved  that  the  assignee  of  the 
kmee  was  willing  to  perform  the  covenant,  was 
£1,200  a  year. 

BiGBT,  libJ. — In  my  judgment  Mr.  Farwell  has  not 
noeeeded  in  displacing  the  cases  which  have  been  cited 
igaiiiat  him  as  showing  that  a  covenant  of  this  sort 
does  in  oriiniury  droumstanoes  run  with  the  land,  so  as 
to  impose  a  burden  upon  the  assisn  of  the  covenantor, 
Hiere  the  question  turns  upon  whether  or  not  sucdi  a 
oorenant  mna  with  the  land,  far  more  than  on 
vhather  or  not  the  assign  is  mentioned.  There  are 
aone  intermediate  cases,  where,  for  instance,  tiiere  is 
a  covenant  not  to  assign  witiiout  Ucenoe,  that,  I 
think,  is  differently  construed  according  as  you  do  or 
do  not  mention  assigns.  Where  the  lessee  only 
eofcnauts  not  to  assign  without  licence,  if  afterwards 
the  lioenoe  is  given,  the  assignee  is  not  bound  by  the 
onj^iDal  oorenant.  Here,  of  course,  the  lessors  have 
■snsned  the  business,  and  their  assigns  or  successors 
eanhave no  nj^t  to  sue,  nor  could  such  a  right  be 
n  them.  Though  the  benefit  of  the  covenant  had 
assigned  in  the  most  express  manner  by  the 
8,  tlie  loeaoes  would  not  be  bound.    But  that  is 


Cr; 


not  the  point.  The  question  is.  Is  it  an  existing 
eonoant,  which  Sir  T.  White's  executors  could 
SBforoe  againflt  the  present  tenants  of  the  premises 
nder  this    lease?     I   think   it  is.      I  am    rather 


inclined  to  think  that  they  could  enforce  it ;  if  for  no 
other  reason,  because  the  covenant  provides  that  the 
lessee  is  to  sell  the  exciseable  liquors  therein 
mentioned  only  when  supplied  "  by  or  through  "  the 
lessors,  their  successors  or  assigns. 

Then  it  is  provided  that  so  long  as  the  lessee  shall 
truly  observe  the  covenant  there  is  to  be  a  reduction 
of  the  rent.  For  the  purpose  of  this  argument  it  is 
admitted  that  he  has  duly  observed  that  covenant,  if 
it  be  an  existing  covenant,  that  he  has  taken  his  wines 
and  spirits  from  the  sucoeasors  in  business  of  Sir  T. 
White.  I  think  the  declaration  made  by  the  learned 
judge  in  the  court  below  is  correct ;  and  I  feel  the 
more  satisfaction  in  so  deciding  because  I  think  the 
rent  of  £1,500  was  never  intended  to  be  the  rent  of 
the  property.  I  think  it  is  very  likely  that  the  rent 
really  agreed  ui>on  was  £1,200,  and  that  it  was  put  in 
the  n>rm  of  a  rent  of  £1,500  with  a  conditional  abate- 
ment of  £300  in  order  to  make  more  certain  the 
observance  of  the  terms  about  the  wines  and  spirits. 

Appeal  diimiued. 

Solicitors,  Hewitt  A  Chapman  ;  Moaop  <fe  Bdife, 


From  Chan.  Div.     ) 
(lindley,  A.  L.  Smith,  {  March  12. 

and  Bigby,  L.  JJ.)    ) 

Flotd  V,  Lyoits  &  Go.  (a.) 

Landlord  and  tenant — Covenant  hy  lessor  to  pay  water 
rate — Water  supplied  /or  domestic  use — tVater  sup^ 
plied  for  trade  purposes — Waterworks  Clauses  Act, 
1847  (10  <fe  11  Vict.  c.  17),  s.  Z—The  New  River 
Company's  Act,  1852  (15  <k  16  Vict.  c.  dx,),  ss.  35, 
38,  40. 

A  covenant  hy  tlie  lessor  of  premises  intended  to  he 
used  as  a  cafS  that  he  will  pay  all  water  rate  "  now  or 
hereafttr  to  be  imposed  or  assessed  upon  the  said 
premises,  or  on  the  lessor  or  lessees  in  respect  thereof," 

Held,  not  to  apply  to  a  sum  payable  by  the  lessees,  in 
virtue  of  a  special  contract  unaer  section  40  of  the  New 
River  Company's  Act,  1852, /or  the  supply  of  water  for 
trade  purposes. 

Appeal  from  Kekewich,  J. 

The  plaintiff  was  owner  and  lessor  of  certain 
promises  in  Walbrook,  in  the  city  of  London,  the 
ground  floor  and  basement  of  which  premises  were 
let  to  the  defendants,  Lyons  &  Co.  (Limited), 
refre^ment  contractors,  for  a  term  of  thirty 
years.  By  the  lease  the  defendants  covenanted 
**  not  to  carry  on  any  noisome  or  obnoxious  trade  or 
business,"  but  it  was  agreed  that  the  sale  of  refresh- 
ments on  the  premises  should  not  be  considered  a 
breaoh  of  their  covenant.  The  lessor  covenanted  **  to 
pay  aU  rates,  taxes,  assessments,  water  rate,  and 
other  outgoings,  except  the  gas  and  electric  light, 
now  or  hereafter  to  be  imposed  or  assessed  upon  the 
said  premiies,  or  on  the  lessor  or  lessees  in  respect 
thereof."  The  premises  in  question,  together  with 
the  adjoining  premises  in  Budge-row,  were  used  by 
the  defendants  wholly  ss  a  oaf^,  for  the  sale  and 
consumption  thereon  of  tea,  coffee,  and  other  light 
refreshments ;  and  the  defendants  annually  paid  the 
sum  of  £47  8s.  to  the  New  Biver  Co.  for  water  con- 
Rumed  in  respect  of  the  caf6.  £16  lOs.,  part  of  the 
£47  8s.,  was  for  water  for  dom»'Stic  purposes,  18s. 
was  a  special  item  for  two  water-closets,  and  £30 
was  payaUe  by  virtue  of  a  special  contract  under 

(a.)  BeportedbyB.  C.  Maosenzix,  Esq.,  Barrister- 
at-Law. 
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section  40  of  the  New  Biver  Go/b  Act,  1852,  for  the 
•apply  of  water  for  trade  porpoeee.  The  defend- 
ants, when  they  paid  their  rent,  deducted  half 
of  the  total  sum  of  £47  8s.  as  being  the  proportion 
of  water  rates  payable  in  respect  of  the  Walbrook 
premises,  and  therefore,  as  they  contended,  payable 
by  the  plaintiff  nnder  her  covenant.  The  plaintiff 
objected  to  being  charged  with  any  of  the  item  of  £30 
for  water  for  trade  purposes ;  and  took  out  a  sum- 
mons to  have  it  determined  whether  she  was  liable 
to  pay  the  sum  charged  by  the  New  Biver  do.  for  the 
supply  of  water  for  the  trade  carried  on  upou  the 
premises  in  question  by  the  defendants. 

Kekewich,  J.,  dedded  that  the  plaintiff  was  so 
liable ;  and  the  plaintiff  appealed. 

CtUler,  Q,C.,  and  B.  F.  MacSvnnney,  for  the 
appeal. 

Alexander t  Q*G.f  and  Rihtofit  for  the  defendants. 

CuUer,  Q.C.,  replied. 

LmDUEY,  L.J. — ^The  question  is  whether  the 
covenant  which  the  plaintiff  has  entered  into  binds 
her  to  pay  that  part  of  the  water  rate  which  is 
charged  for  water  supplied  for  trade  purposes,  as 
distinguished  from  domestic  purposes.  It  has  been 
contended  that  the  plaintiff  is  liable  for  all  water 
rate  whatsoever;  but  the  concluding  words  of  her 
covenant  are  important  as  showing  the  real  nature  of 
the  charge  which  the  parties  intended  to  create, 
[The  lord  justice  read  the  concluding  words  of  the 
covenant,  and  continued:]  Now,  it  is  not  strictly 
correct  to  speak  of  any^  water  rate  as  being  imposed 
upon  the  premises,  but  it  is  reasonably  clear  that  the 
water  rate  to  which  the  covenant  is  intended  to  apply 
is  the  rate  payable  under  section  35  of  the  New  Biver 
Go.'s  Act,  1852,  and  does  not  include  a  charge  like 
this  now  in  question  for  the  supply  of  water  for 
trade  purposes.  Kekewich,  J.,  seems  to  me  to  have 
ff  iven  too  little  attention  to  those  important  conclud- 
ing words  of  the  covenant,  and  for  that  reason  he 
has  gone  wrong.  The  appeal  must  therefore  be 
allowed. 

A.  L.  Smith  and  Biqby,  L.JJ.,  concurred. 

Appeal  allowed. 

Solicitors,  T.  G.  BuUen;  Edward  Lee  ds  Davie. 


W^  ®outt  Of  g|fu0ttce. 

"l^J:]  Feb.  26;  March  2, 

Httddbbsfieu)  Cokpobation  v.  Bayensthobpe 
TJbban  DisTRicrr  Ootjnoil.  (a.) 

WaUr  eupply^Public  HeaUh  Act,  1875  (38  A  39  Vid. 
c.  55),  «.  52  —  Alteration  of  boundaries — Local 
OovemmerU  Act,  1888  (51  d:  52  Vict,  c.  41),  «,  57— 
Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  «. 
36  (2). 

Previous  notice  to  a  statutory  water  company  of  an 
extension  of  existing  watenvorks  by  a  local  authority 
into  a  new  district  added  to  its  old  district  under  the 
Local  Government  Act,  1888,  is  not  necessary  even  when 
the  limits  of  supply  of  the  water  company  include  the 
new  district.  Such  extension  by  the  local  authority  is 
not  "  constructing  vxiterworks  '*  within  the  Public  Health 
Act,  1875,  «.  52. 

(tt.)  Beported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


Motion. 

The  defendants  were  the  Urban  District  OoTmcilof 
Bavensthorpe,  which  was  formerly  part  of  the  pansh 
of  Mirfield,  in  the  West  Biding  of  Yorkshire.  Their 
predecessors  were  many  years  ago  formed  as  a  local 
c>oard.  In  1867  the  Bavensthorpe  District  Board, 
under  section  75  of  the  Public  Health  Act,  1848  (11 
&  12  Vict.  0.  63),  contracted  for  a  supply  of  water 
from  the  borough  of  Dewsbury,  and  laid  mains  so  sa 
to  distribute  it  to  customers  in  their  own  district. 

The  plaintiffs  were  the  Huddersfield  MuQidpai 
Corporation,  suing  as  a  water  authority,  and  they  were 
empowered  by  the  Huddersfield  Water  Act,  1869  (32 
&  33  Vict.  c.  ex.),  as  extended  by  the  Hudderafteid 
Waterworks  Act,  1871  (34  &  35  Vict.  c.  xxiii),  to 
supply  "  the  township  of  Mirfield,  in  the  parish  of 
Mirfield."  In  1873  the  portion  of  the  parish  of  Mir- 
field which  was  not  included  in  the  Bavensthorpe 
Urban    Sanitary  District  was  formed  into  a  iocisd 

S>vemment  district  called  the  Mirfield  Urban  Sanitary 
istrict.  Under  the  Local  Qovernment  Act,  1894, 
the  two  divisions  of  Mirfield  would  become  sepacste 
parishes  unless  the  county  council  directed  otherwise. 

The  West  Biding  Boundaries  Committee  (by  delega- 
tion from  the  county  council)  made  an  order  on  the 
11th  of  July,  1894,  that— no  special  reason  existing 
why  each  of  the  parts  of  the  said  parish  should  not 
be  a  separate  parish — ^the  part  of  the  existing  parish 
of  Mimeld  within  the  Mirfield  local  government 
district  should  be  known  as  '*  Mirfield,"  and  the  p^rt 
within  the  Bavensthorpe  local  government  district 
should  be  known  as  '*  Bavensthorpe,"  and  that  the 
new  parish  of  Mirfield  should  have  the  custody  of  the 
existing  documents. 

On  the  13th  of  March,  1895,  the  committee  made 
an  order  under  section  57  of  the  Local  Government 
Act,  1888  (duly  confirmed  by  the  Local  Government 
Board),  an  area  of  about  twenty  acres  was  transferred 
from  the  urban  district  of  Mirfield  to  the  urban 
district  of  Bavensthorpe. 

Li  January,  1897,  the  defendants  began  to  extend 
their  mains  into  the  added  area  without  giving  notice 
to  the  plaintiffiB  under  the  Public  Health  Act,  1875, 
B.  52,  and  the  plaintiffs  now  moved  for  an  in  junction 
to  restrain  the  defenduits  from  constraotmg  any 
waterworks  in  the  township  of  Mirfield  or  elsewhere 
within  the  limits  of  supply  within  which  the  plaintiffi 
were  empowered  to  supply  water  by  the  Huddersfield 
Waterworks  Acts,  1869  and  1871,  without  the  consent 
of  the  plaintiffs,  so  long  as  the  plaintifEs  were  able  and 
willing  to  supply  water  proper  and  sufficient  for  all 
reasonable  purposes  for  which  it  was  required  by  the 
defendants. 

Section  52  of  the  Public  Health  Act,  1875,  is  as 
follows :  **  Before  commencing  to  oonstmot  water- 
works within  the  limits  of  sup^y  of  any  water 
company  empowered  by  Act  of  Parliament,  or  by 
any  oraer  confirmed  by  Parliament  to  supply 
water,  the  local  authority  shall  give  -written  notioe 
to  every  water  company  within  whose  limits  of 
supply  the  local  authority  are  desirous  of  supply- 
ing water,  stating  the  purposes  for  'which,  and 
(as  far  as  may  be  practicable)  the  extent  to 
which,  water  is  required  by  the  looal  authority. 
It  shall  not  be  lawful  for  the  local  authority  to 
construct  any  waterworks  within  such  limits,  if  and 
so  long  as  any  such  company  are  able  and  vrilling  to 
supply  water  proper  and  sufficient  for  all  reasonable 
purposes  for  which  it  is  required  by  the  local 
authority ;  and  any  difference  as  to  whether  the  water 
which  any  such  company  are  able  and  willing  to  lay 
on  is  proper  and  sufficient  for  the  purposes  for  which 
it  is  required,  or  whether  the  purposes  for  which  it 
is  required  are  reasonable  or  (if  and  so  far  as  the 
,  charges  of  the  company  are  not  regulated  by  Parlia- 
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ment)  as  to  the  terms  of  supplj,  shall  be  settled  by 
arbitration  in  manner  provided  by  this  Act." 

BaZ/our  Browne^  Q.C,  Sunn/en  Eady,  Q.O.,  and  A» 
Qkiky  for  the  plaintiffs. — ^The  limits  of  oar  area  are 
definite,  and  are  notaltered  by  the  division  of  the  parish 
under  the  Local  Qoveznment  Act,  1894.  The  transfer 
of  the  area  oonld  only  be  made  subject  to  our  rights, 
and  the  defendants  have  no  right  to  construct  water- 
works without  giving  us  notice  under  section  52  of 
tiie  Pablio  Health  Act,  1875. 

Vernon  Smith,  Q.O,,  and  B.  C.  Glen,  for  the  defen- 
danta. — The  plaintaffs*  limits  of  supply  are  the  town- 
ihip  of  Mirfield,  in  the  parish  of  Mimeld.  No  part 
of  our  district  is  within  the  present  parish  of  Mirneld. 
TbeplalntiflBi  had  no  exclusive  rights  over  Mirfield : 
Me  tne  Halifax  Water  and  €bs  Extension  Act,  1870 
(35  &  36  Vict,  c  xcv.,  s.  11).  An  addition  to  existing 
vaterworks  is  not  a  construction  of  waterworks 
vithin  section  52  t>f  the  Public  Health  Act,  1875 : 
Ckvdaind  Water  Co.  v.  Bedcar  Local  Board,  43  W.  B. 
90,  [1895]  1  Ch.  168;  West  Surrey  Water  Co.  v. 
Cheritey  Union,  43  W.  B.  6,  [1894]  3  Gh.  513. 

BrowMj  Q-0.,  replied. 

KoBTH,  J.— The  Hnddersfield  Water  Acts,  which 
fix  the  plaJntiffs'  limits  of  supplv,  do  not  give  them 
an  exdusive  right  of  supply  witnin  those  limits,  but 
iDflrely  declare  within  what  limits  water  may  be  sup- 
plied. The  limits  defined  in  the  schedule  include 
"the  township  of  Mirfield,  in  the  parish  of  Mirfield." 
That  is  merely  a  geographical  description  of  a 
definite  area,  and  cannot  be  considered  as  equivalent 
to  "  the  township  of  Mirfield,  in  the  parish  of  Mir- 
field, for  the  time  being. "  The  Local  Qo vemment  Act, 
1868,  s.  57,  sab-section  1  (c),  enables  a  county  council 
to  make  an  order  for  the  transfer  of  the  whole  or  any 
part  of  one  urban  or  rural  district  to  another,  such 
ofder  being  subject  to  confirmation  by  the  Local 
Govefnment  Board,  and  by  section  59,  sub-section  4 
(a),  the  abolition,  restriction,  or  establishment  or 
extension  of  jurisdiction  of  any  local  authority  in  or 
over  any  part  of  the  area  afiPected  by  the  order  is  pro- 
vided for.  Then  the  Local  Qovemment  Act,  1894, 
known  as  the  Parish  Councils  Act,  was  passed. 
Section  36,  sub-section  2,  provides  that  "  where  a 
parish  is,  at  the  passing  of  this  Act,  situate  in  more 
than  one  urban  district,  the  parts  of  the  parish  in 
eMdi  sQch  district  shall,  as  from  the  appointed  day, 
vnless  the  county  council  for  special  reasons  other- 
wise direct,  ...  be  separate  parishes,  in  like 
manner  as  if  they  had  been  constituted  separate 
pariahee  under  the  Divided  Parishes  and  Poor  Law 
Anwndment  Act,  1876,  and  the  Acts  amending  the 


The  contention  of  the  defendants  is  that  the  Local 

Government  Act,  1894,   s.  36,  altered  the  limits  of 

Mpply  of  the  plaintiffs,  and  made  them  different  from 

those  fixed  by   the  Hnddersfield  Waterworhs  Act, 

187L     With  that  I  do  not  agree,  the  limits  remained 

oactly  the  same  as  before  the  Local  Qovemment  Act, 

18M,  cMne  into  operation,  and  the  Act  effected  no 

■Itmtion  in  local  area.    The  boundaries  committee 

■nght  laave  united  the  old  parish  of  Mirfield  to  Dews- 

kupr,  and  caUed  it  Dewsbury,  and  in  that  case  the 

naosh  of  Mirfield  would  have  disappeared  altogether. 

It  eaonot  reasonably  be  sunposed  that  such  a  course 

vonld  have  altered  the  plaintiffB*  limits  of  supply. 

Ae  oidflr  of  the  boundaries  comndttee  of  the  13th  of 

Xatoh,  1895,  was  confirmed  by  the  Local  Qovem- 

Mit  Board  on  the  31st  of  August,  1895.    The  urban 

^irtrict  of  Bavensthorpe  was  increased  by  that  order, 

vhieh  took  away  from  the  urban  district  of  Mirfield 

•  little  plot  of  abont  twenty  acres.    The  defendants 

•n  the  ioeal  authority  for  the  nrban  district  of  Bavens- 


thorpe as  it  now  stands.  Their  duties  apply  to  the 
whole  of  such  district,  including  the  added  area— that 
is  to  say,  they  have  the  same  duties  with  respect  to  the 
added  area  as  with  respect  to  the  rest  of  the  district. 
They  are  now  proceeding  to  extend  their  existing 
water  system  into  their  new  district,  and  to  lay  down 
additional  mains  in  order  to  provide  such  new  district 
with  water.  The  whole  district  is  within  the  plain- 
tiffs' limits  of  supply,  and  they  now  seek  to  restrain 
the  defendants,  upon  the  ground  that  they  have  not 
complied  with  section  52  of  the  Public  Health  Act, 
1875.  The  point  is  absolutely  covered  by  the  authority 
cited,  which  is  precisely  in  point.  The  judgment  in 
Clevdand  Water  Co.  v.  Bedcar  Local  Board,  43  W.  B.  90, 
[1895]  1  Ch.  168,  pp.  173-175,  might  be  read  as  part 
of  my  judgment  in  this  case.  It  draws  a  distinction 
between  we  extension  of  existing  waterworks  and 
the  construction  of  new  waterworks.  In.  that  case 
very  much  more  had  been  done  than  has  been  done 
here.  As  a  matter  of  construction  I  am  not  satisfied 
that  section  52  applies  to  more  than  section  51  (1), 
but  it  is  not  necessary  to  go  into  that.  The  defoi- 
dants  have  had  a  system  of  pipes  through  their  dis- 
trict for  many  years,  and  are  now  extending  that 
system.  It  does  not  matter  whether  the  existing 
system  constitutes  "waterworks"  or  not,  for  if  it 
does  not,  neither  does  the  new  system ;  if  it  does,  the 
new  system  is  only  an  extension  of  those  waterworks. 
An  attempt  has  been  made  to  distinguish  Cleveland 
Water  Co.  v.  Bedcar  Local  Board,  upon  the  ground 
that  in  that  case  there  was  only  one  district  from  the 
first,  whereas  here  the  district  has  been  increased  in 
area,  but  I  do  not  see  that  that  makes  any  differ- 
ence. The  defendants'  duties  applv  to  their  present 
district  as  it  stands,  the  fact  that  it  has  been 
increased  can  make  no  difference.  Is  there  any  dif- 
ference made  by  the  terms  of  the  order  of  the  13th 
of  March,  1895? 

It  is  argued  that  the  defendants  took  the  added 
area  subject  to  the  rights,  liabilities,  and  obligations 
which  were  attaching  to  the  Mirfield  Urban  District 
Council  in  respect  thereof.  But  I  cannot  see  that  the 
IkOrfield  Urban  District  Council  were  under  liability 
to  take  water  from  the  plaintiffs,  and  if  this  is  so,  no 
liability  passed  to  the  defendants.  But  even  sup- 
posing that  the  Mirfield  Urban  District  Council  were 
under  an  obligation  not  to  construct  waterworks 
without  notice  to  the  plaintiffs,  and  that  liability 

Sassed  to  the  defendants,  the  answer  is  that  the 
efendants  are  not  constructing  waterworks. 
The  point  raised  by  the  evidence,  whether  the 
plaintifn  are  in  fact  able  and  willing  to  supply  pure 
water,  does  not  arise.  As  there  is  nothmg  to  compel  the 
defendants  to  give  notice  under  section  52,  so  it  is 
unnecessary  to  consider  whether,  if  such  notice  were 
given,  it  could  be  complied  with.  In  any  case  it 
would  be  a  matter  for  arbitration  as  provided  by  the 
Act. 

The  plaintiffEi  are  apprehensive  of  a  large  loss  of 
income,  but  in  mv  opinion  their  fears  are  not  justified. 
They  have  the  advantage  of  possession  of  the  present 
water  supply ;  but  even  if  they  do  suffer  loss  I  cannot 
go  behind  the  law  as  it  stands.  The  plaintiffs  have 
mistaken  their  rights  and  the  application  must  be 
dismissed. 

Solicitors  for  plaintiffia,  Biddell,  Vaizey,  d:  Smith, 
for  F.  C.  Lloyd,  Hnddersfield. 

Solicitors  for  defendants,  Jague$  dk  Co.,  for  WaUi  df 
Son,  Dewsbury. 


[ 
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Lbwis  v.  Powell. 


High  Gousi. 


March  7,  20. 


Chan.  DIt.  ) 
Stirling,  J.  ) 

Lewis  i;.  Powell,  (a.) 

Practice — Discovery — Production  of  documents — Docu- 
ments  in  poseeesion  of  former  solicitor — Solicitor*  a  lien 
-—Dispute  as  to  hill  of  costs— R.  8.  C7.,  ord.  31,  r.  14. 

The  principle  tliat  it  is  not  a  good  defence  on  a  sum- 
mons for  pr(KLu>ction  of  documents  to  say  that  the  docu* 
ments  are  in  the  possession  of  a  former  solicitor  of  the 
person  caUed  on  to  produce,  who  has  a  lien  on  them  for 
his  bill  of  costs,  applies  also  to  a  case  where  it  is  alleged, 
in  addition,  that  the  bill  of  costs  is  disputed  and  that 
there  is  a  good  defence  to  it.  An  order  for  production 
wiU  be  made  in  such  a  case  with  liberty  to  apply,  in  order 
to  prevent  any  hardship, 

Kodiok  V.  GandeU,  10  Beav.  270,  and  Vale  v. 
Oppert,  23  W.  B.  780,  L.  B.  10  Ch.  App.  340, 
applied. 

This  was  a  summons  bj  the  defendant  to  compel 
production  of  documents,  and  was  resisted  by  the 
plaintiff  on  the  ground  that  the  dooumeiits  were  in 
the  possession  of  former  solicitors  of  his,  and  were 
subject  to  their  lien  for  a  bill  of  costs  which  he 
disputed. 

On  the  1st  af  January,  1897,  the  plaintiff  filed  an 
affidavit  of  documents  and  stated  that  certain  docu- 
ments mentioned  in  the  schedule  thereto  were  in  the 
possession  of  his  former  solicitors. 

On  the  present  summons  being  taken  out  for  a 
further  and  better  affidavit  of  documents  and  for 
discovery,  the  plaintiff  on  the  26th  of  February  filed 
a  second  affidavit  to  the  effect  that  he  had  apnlied  to 
the  solicitors  for  the  documents,  but  his  application 
had  been  refused.  In  paragraph  6  of  this  affidavit 
he  stated  that  he  was  unwilling  to  discharge  the  lien 
of  tiie  solicitors,  as  he  believed  that  he  had  a  good 
claim  against  them  for  negliffence  in  the  conduct  of 
his  business,  which  claim  could  be  more  eacdljr  dealt 
with  in  an  action  for  negligence  after  the  hearing  of 
the  present  action.  He  accordingly  declined  to  take 
any  further  steps  to  recover  possession  of  the  docu- 
ments in  question. 

Oroivenor  Woods,  Q.C,  and  Lacy  Smith,  for  the 
summons. — The  rule  laid  down  in  Ex  parte  Shaw, 
Jao.  270,  that,  in  litigation  between  two  parties 
when  one  of  them  resists  discovery  on  the  sround  that 
the  documents  are  in  the  hands  of  his  former  soli- 
citors, it  is  no  defence  that  the  solicitors  have  a  lien 
upon  them  and  decline  to  hand  them  over  until  they 
are  paid,  has  been  recognized  in  Taylor  v.  BundeU,  1 
Ph.  222.  In  Bodick  v.  GandeU,  10  Beav.  270,  an  order 
for  production  was  made  and  leave  was  given  to  the 
defendant  to  apply  if  he  found  any  difficulty  in  com- 
plying with  the  oraer.  LiddeU  v.  Norton,  Kay,  Appx. 
xi.,  2  W.  R.  Oh.  Dig.  71,  and  Hope  v.  Lidddl,  3  W.  E. 
681,  7  De  G.  M.  &  G.  331,  are  also  authorities. 
Goodchap  V.  Weaviruf,  16  Jur.  586,  also  applies.  In 
Vale  V.  Oppert,  23  W.  E.  780,  L.  B.  10  Ch.  App.  340, 
an  order  for  production  was  made,  thoup^h  tiiere  had 
been  a  change  of  solicitors  during  the  litigation ;  and 
Ex  parte  Shaw  was  there  cited  by  James,  L.  J. 

They  also  referred  to  Seton,  vol.  1,  p.  68,  Oordery 
on  SoUcitors,  p.  301. 

Graham  Hastings,  Q,  C,  and  E.  Ford,  for  the  respon- 
dent.—  The  documents  are  not  in  the  plaintifTs 
Sower,  and  can  only  be  obtained  by  paying  a 
isputed  daim.  [Stibling,  J.^Is  it  enough  for  the 
plamtiff  to  say,  *<  I  have  a  daim  for  negligence 
against  my  solicitor  ?"]      We   submit  that   it   is. 


(a.)  Beported  by  J.  I.  Stirlhtg,  Esq.,  Barrister- 
at-Law, 


Bodick  V.  GandeU  has  nothing  to  do  with  this  oaae. 
LiddeU  v.  Norton  is  in  our  favour  because  it  shows  the 
difference  between  the  case  of  a  mortgagee  and  the  case 
of  a  solicitor.  Hope  v.  LiddeU  and  Goodchap  v.  Weca- 
ing  only  come  to  tiiis,  that  where  you  have  no  defsnoe 
to  the  rail  of  costs  it  ought  to  be  paid.  The  order  in 
Yale  V.  Oppert  would  never  have  been  made  if  there 
had  been  a  defence  to  the  bill  in  that  case :  WroiM^K- 
ton  V.  Barclay,  11  Jur.  274,  and  KetOewell  v.  Bantow, 
20  W.  B.  621.  [Stirling,  J.~~KettleweU  v.  Barstow 
appears  to  me  to  be  entirely  contrary  to  VdUi. 
Oppert,^  The  ooxat  is  asked  to  extend  the  docldne 
of  Ex  parte  Shaw  to  a  case  in  which  it  has  never  yet 
been  applied.  Hie  authorities  simply  oome  to  ^as, 
that  it  u  not  sufficient  to  say  there  is  a  lull  and  it  is 
unpaid,  but  they  do  not  apply  at  all  to  the  case  ofa 
disputed  bill. 

Chrosvenor  Woods,  Q,C.t  replied. 

Cur,  adv,  vutt, 

STntLDTG,  J.,  after  stating  the  facts,  continued:— 
In  this  state  of  facts  what  is  the  right  of  the  defend- 
ant to  production    of   the   documents   in  question. 
It  is  not  said  that  the  plaintiff  has  not  givm  fidi 
information  as   regards  the  documents  now  in  his 
possession  or  power,  but  t^e  question  is  how  fax  the 
uen  of  the  plaintiffs  former  solicitors  predudes  the 
court  from   making  an  order  for  discovery  in  the 
usual  form.     This   question   has    been    repeatedly 
before  the  courts.     The  case  usually  referred  to  as 
stating  the  rule  which  applies  where  documents  are 
held  by  a  solicitor  subject  to  his  lien  for  costs,  is  JSx 
parte  Shaw,     Lord  Eldon  there  says :    ''  Where  a 
motion  is  made  for  a  party  to  produce  pu^m  in  his 
custody,  possession,  or  power,  the  order  made  is  for  him 
to  produce  them,  and  if  they  are  in  the  hands  of  his 
solicitor,  and  he  cannot  produce  them  without  paying 
his  bill  of  costs,  he  must  pay  it."    This  statement  has 
been  repeatedly  cited  in  subsequent  oases  without  a 
word  of  disapproval,  and  is  expressly  approved  by 
Turner,  L.J.,  m  Goodchap  v.  Weaving  ;  but  questions 
have  soisen  from  time  to  time  as  to  how  far  the  court 
would  go  in  compelling  discoverr  where  doouments 
were  in  posaession  of  a  former  solicitor  who  insisted 
upon  his  Uen.  One  of  those  cases  was  Bodick  v.  GfandeU« 
where  the  defendants  who  became  bankrupt  after  tiie 
filing  of  the  bill  put  in  an  answer  by  vrhioh  they  ad- 
mitted that  there  were  in  the  possession  of  their  soU- 
dtor  two  pass-books,  but  alleged  that  they  had  ooais 
into  his  possession  before  the  bankruptoy,  and  that  hs 
had  a  lien  thereon  for  costs  incurred  prior  to  that  data, 
and  the  plaintiff  moved  for  production  of  the  pass- 
books. Lord  Langdale  there  said:  *<  The  defendants  axe 
bound  to   produce   these   documents    if   they  can; 
and  if   they  find  a  difficulty  they   must   oome  to 
the  court  to  give  them  an  opportunity  of  taking 
Buch    proceediDgs  asainst    their    solioitor  sm  nay 
be  proper  to  compel  the   nroduction.       I    cannot 
think  that  the  soucitor  will  oppose  any    diffionl^ 
in    aUowinff   an   inspection   of   the     doonments  in 
his   possession ;  and  it  is  to  be  observed  that  tha 
objection  to  production  is  now  made,   not  by  ths 
solicitor,  but  by  the  clients,"  and  he  nuLde  the  ortet 
but  left  it   open  to  the   defendants  to  make  ^ 
application  to  be  relieved  if  they  should  be  preventsd 
from    complying    with    it.       In     Vale    t.     Opptfi 
a   similiur   question   arose.      There    the    defendaal 
shortly  aftw   filing   an    affidavit    as   to  doonmeun 
entered  into  liquidation  of  his  afEaixs  by  acran^ 
ment.       The     plaintiff     applied      for      prodnctuM 
of  the  documents,  and  this  was     resisted  by  tfafl 
defendant  on  the  ground  that  they  were   in  thf 
possession  of  his  former  sdUdtois,  who  claimed  a  IM 
on   them*    Bacon,  Y.Oo  made  an  order  lor  thsl 
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prodootian,  and  Junes,  LJ'.,  n  afBiming  the  order, 
Mid:  ''Ifsn  order  for  productioii  were  refused,  we 
ihoold  be  enAbling  defendants  to  resort  to  the  deyioe 
of  deUTSEmg  doonments  to  their  solicitor,  dhanging 
luiD,  SDd  then  refusing  prodaotion  on  the  ground  that 
thejr  were  unable  to  pay  his  bill.  That  is  a  derioe 
which  the  court  cannot  encourage.  The  order  of  the 
Tioe-OhsaceUor  must  stand,  but  the  defendant  must 
hsTe  liberty  to  apply  if  it  turns  out  that  he  really 
oaonot  get  the  documents  produced.  He  will  not, 
however,  be  excused  on  the  ground  of  his  making  a 
men  formal  application  to  Messrs.  Elmslie  &  Co.,  as 
if  he  did  not  care  whether  he  got  them  or  not;  he 
mut  satisfy  the  court  he  has  done  his  best  to  comply 
with  the  order ;  and  the  plaintiff  must  not  issue 
sttuhment  without  the  leave  of  the  court."  These 
csMB  show  that  the  mere  fact  that  documents  are 
in  possession  of  a  former  solicitor,  who  claims  a 
fin  upon  them,  is  not  a  sufficient  answer  to  the 
sppUoation  in  the  usual  mode  for  disooyery ;  but  the 
eomrt  takes  care  in  applying  the  rule  that  the  dient 
shall  not  be  subjected  to  oppression,  and  in  former 
times  the  order  for  discovery  was  qualified  by  reserv- 
ing liberty  to  apply,  and  by  imposing  a  condition  that 
stUcbment  should  not  be  issued  witibout  the  leave  of 
the  court.  That  provision  in  the  order  is,  however, 
aoi  now  necessary,  because  since  the  Judicature  Act 
s  writ  of  attachment  cannot  be  issued  without  the 
IssTe  of  the  court. 

If  there    was   nothing    more    in   this    case    I 

ihonld  have  thought  that  the  order  ought  to  be 

iBsde.    But  the  question  wbich  I  have  to  consider 

IS,  whether  the  statement  in  paragraph  6  of  the 

plaintiff's   second   affidavit   makes    any    difference. 

in  substance  the  plaintiff  disputes  the  bill  of  costs 

wluch  has  been  delivered,  and  says  he  has  a  good 

claim  for  negligence  against  the  solicitors.    Ought 

this  to  be  aUowed  as  an  answer  to  an  ordinary  dum 

for  ptodootion  ?    It  is  said  that  in  the  former  cases 

thsre  was  no  dispute  as  to  bill  of  costs,  andno  case  of 

segligeDoe  made  against  the  solicitors,  and  that  the 

nie  of  the  court  is  based  upon  the  theory  that  it  is 

desinhle  to  discourage  collusion  between  a  solicitor 

and  his  dient  for  the  purpose  of  defeating  an  appli- 

cstion  for  discovery,  and  therefore  does  not  extend 

to  a  case  where  the  client  is  disputing  his  solicitor's 

hilL    I  shall  assume  that  that  is  the  foundation  of 

the  rale  as  it  was  unquestionably  the  foundation  of 

the  judgment  of  James,  HJ.,  in  Vale  v.  Oppert,  Now, 

I  do  not  desize  in  the  slightest  degree  to  sav  that  I 

is  say  way  suspect  the  statements  in  the  plaintiff's 

■ffidavits  to  be  unfounded,  but  I  must  point   out 

that  nothing  is  more  common  than  for  a  client  who 

qnsmis  wim  his  solicitor  and  leaves  him,  to  be  dis* 

istisfied  with  the  mode  in  which  the  solicitor  has 

conducted  his  business.    If  I  were  to  accede  to  this 

sigumenty  that  is  an  answer  which  would  be  resorted 

to  in  almost  every  case  where  there  had  been  a 

cfasDge  of  solicitors,  and  it  would  throw  upon  the 

court  the  bmden  of  considering  whether  an  action  for 

ned%enoe     against    the    sohcitor   would   succeed. 

I  dedine  to  entertain  any  such  question.    The  test 

in  every  case  is  whether  the  person  called  upon  to 

nske  produotion  has  done  his  oest  to  get  possession 

of  the  documents  daimed  by  his  solidtor.    The  court 

has  the  means  of  judging  that  question ;  it  has  not 

tile  means  of  judging  whether  an  action  for  negli- 

goioe  against   the   solidtor   will   succeed   or   not. 

tWefuie  I  think  that  the  mere  statement  by  the 

shent  that  he  has  a  daim  of  negligence  against  the 

soUciftor  oiu^ht  not  to  be  accepted  as  rdeasing  him 

from  his  oEligation.    But  I  must  say  that,  at  aU 

tbiss,  and  ataU  more  at  the  present  time,  the  court  is 

dasiiuiia  tluit  oiders  for  production  should  not  be 

aade  ao  invtmrnent  of  oppression.     Therefore  the 


court,  in  making  the  order  for  production,  gives 
liberty  to  apply,  to  provide  for  the  contingency  of  the 
partv  caUed  upon  to  produce  the  documents  finding 
a  difficulty  in  obtaining  them.  Of  course  it  will  form 
part  of  the  order  in  the  present  case.  I  was  desirous 
of  ascertaining  what  view  the  plaintiff's  solidtors 
took,  and  I  &erefore  directed  the  matter  to  stand 
over  for  a  fortnight.  The  plaintiff  stated  that  he  was 
perfectly  willing  tibat  these  documents  should  be 
produced  if  the  solidtors  were  willing  to  give  them 
up.  An  application  has  now  been  made  to  the 
solidtors,  and  it  appears  that  they  simply  desire  to 
adhere  to  their  legal  position  until  their  lien  is  dis- 
charged. I  cannot  blame  them  for  taking  up  the 
position.  It  is  no  ^art  of  my  duty  to  say  what  can 
be  done  by  the  plamtiff  to  enable  production  to  be 
obtained,  but  when  a  client  is  desirous  of  gettinj; 
possession  of  documents  in  the  hands  of  his  solid- 
tors,  for  his  own  purposes,  it  is  usually  not  difficult 
to  oome  to  some  arrangement  by  whidi  a  substantial 
gpiarantee  may  be  substituted  for  the  somewhat 
diadowy  one  of  keeping  the  documents,  which  the 
solidtors  happen  to  have  in  their  possession.  At  all 
events,  it  does  not  appear  to  me  to  be  imposdble  for 
the  plaintiff  to  obtam  production  of  the  documents  in 
question.  I  think,  therefore,  that  the  order,  qualified 
in  the  way  I  have  mentioned,  ought  to  go. 

Solidtors,  Woodhcmi  Smith;  Hanhuryt  Whitting,  A 
NichoUon* 


In  re  Haywabd. 
Hatwabd  v.  Hatwabd.  (a.) 

Bankruptcy — Li/e  intereat — Forfeiture  on  bankruptcy — 
Colonial  hankrttptcy — English  domicil — Property  not 
**  vested  in  or  payahle  to  "  colonial  trustee. 

A  colonial  bankruptcy,  where  the  debtor  still  retains 
his  English  domicil,  will  not  of  itself  be  sufficient  to 
work  a  forfeiture  of  his  life  interest  under  an  English 
will  determinable  on  his  becoming  bankrupt  or  doing  or 
suffering  something  whereby  his  interest,  if  belonging 
absolutely  to  him,  would  become  vested  in,  or  payable  to, 
some  other  person  or  persons. 

In  re  BUthman,  L.  B.  2  Eg.  23,  14  W.  Gh.  Dig.  61, 
follou>ed. 

Adjourned  summons. 

By  her  will  made  in  1882,  Josephine  Elizabeth 
Haywaid  bequeathed  to  her  trustees  the  sum  of 
£4,000  (reduced  by  codicil  to  £3,500)  upon  trust,  to 
invest  the  same  and  pay  the  income  to  her  son, 
Frederidc  Berger  Hayward,  the  defendant,  "  during 
his  life,  or  until  he  shall  be  outlawed,  or  become 
bankrupt,  or  file  a  petition  for  liquidation  of  his 
affairs,  or  shall  asmgn,  charge,  or  incumber,  or  attempt 
or  affect  to  assign,  diarge,  or  incumber  the  said 
interest,  dividends,  or  income,  or  some  part  thereof, 
or  shidl  do  or  suffer  something  whereby  the  same  or 
some  part  thereof  would,  through  his  own  act  or 
default,  or  by  operation  or  process  of  law  or  other- 
wise, if  belonging  absolutdv  to  him,  become  vested 
in  or  payable  to  some  other  person  or  persons." 
After  the  determination  of  this  Ixust  there  was  a  gift 
over  of  tiie  prindpal  sum  on  trusts  similar  to  those 
declared  of  tne  residuary  estate  of  the  testatrix. 

The  testatrix  died  in  1892.  For  some  years  sub- 
sequent  to   the   testatrix's   death,    the    defendant, 

(a.)  Beported  by  B.  J.  A.  Mo&BlsoN,  Esq.,  Barrister- 
at*Law* 
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Frederick  Berger  Hayward,  was  temporarily  resident 
in  New  Zealand,  still  retaining  his  English  domioil. 
The  trustees  from  time  to  time  sent  the  inoome  of  the 
fund  to  him,  and  the  last  instalment  was  forwarded 
to  him  by  them  on  the  13th  of  Maroh,  1896. 

On  the  16th  of  March,  1896,  the  trustees  received  a 
letter  from  the  official  assignee  in  bankniptcy  in 
Auckland,  New  Zealand,  giving  them  notice  that 
Frederick  Berger  Haywam  had  been  adjudicated 
bankrupt  at  Auckland  on  a  creditor's  petition  on  the 
16th  of  December,  1895,  and  claiming  the  funds  belong- 
ing to  him.  In  December,  1896,  the  bankruptcy  was 
annulled,  all  the  debts  having  been  paid  in  full.  The 
trustees  of  the  will  took  out  the  present  summons 
asking  whether  the  defendant  Frederick  Berger  Hay- 
ward's  interest  in  the  fund  had  been  determined  by 
his  bankruptcy  in  New  Zealand. 

Section  55  of  the  Bankruptcy  Act,  1892,  of  New 
Zealand  enacts  that  *'  Upon  adjudication  the  property 
of  the  bankrupt,  whatsoever  and  wheresoever  situate, 
shall  vest  in  the  official  assignee  of  the  court  in  which 
the  order  of  adjudication  was  made,  as  such  official 
assignee,*'  and  the  word  "  property  "  as  defined  by 
the  same  Act,  ''means  and  includes  land,  money, 
goods,  things  in  action,  goodwill,  and  every  descrip- 
tion of  property  whether  real  or  personal  and  whether 
situate  in  New  Zealand  or  elsewhere,  also  obligations, 
easements,  and  every  description  oif  estate,  interest, 
and  profit,  present  or  future,  vested  or  contingent, 
arising  out  of  or  incident  to  property  as  ckoove 
defined." 

Freeman^  for  the  trustees. 

Mark  L.  Romer,  for  the  defendant  Frederick 
Berger  Hay  ward.  —  This  colonial  bankr^tcy  does 
not  work  a  forfeiture  of  this  interest,  ^e  bank- 
rupt had  never  lost  his  English  domicil,  and  the 
bankruptcy  did  not  vest  ipso  facto  in  the  official 
assignee  the  debtor's  property,  but  the  assignee,  in 
order  to  validate  and  perfect  his  title,  would  have  had 
to  come  over  to  this  country  and  obtain  the  help  of 
the  English  court:  In  re  BlUhman,  L.  B.  2,  Eq.  23,  14 
W.  B.  Oh.  Dig.  51.  The  case  of  In  re  Davidaon*9 
Setaement  TrustSy  21  W.  &.  452,  L.  B.  15  Eq.  383,  does 
not  apply,  for  in  that  case  the  debtor  was  made  bank- 
rupt on  his  own  petition,  and  the  assignee  came  over 
here  and  asked  for  payment.  These  cases  are  referred 
to  in  Mr.  Westlake's  book  on  Private  International 
Law,  par.  134. 

Bodl,  for  another  defendant  who  was  entitled  to  the 
next  life  interest  in  the  fund  in  question,  expectant  on 
the  determination  of  Frederick  Berger  Hayward's 
interest. — ^The  clause  in  the  will  means  any  bank- 
ruptcy which  is  recognized:  In  re  Aylw%n*$  Trustf 
21  W.  B.  864,  L.  B.  16  Bq.  585,  and  a  colonial  bank- 
ruptcy will  be  recognized  in  England  under  section 
118  of  the  Bankruptcy  Act,  1883.  The  question  of 
domicil  is  not  the  true  test  to  apply  in  a  case  like 
the  present. 

Keeewioh,  J. — Upon  the  proper  construction  of 
the  clause  in  the  will  there  is  no  determination  of  the 
defendant  Frederick  Berger  Hayward's  life  estate 
until  he  has  become  subject  to  the  bankruptcy  laws, 
so  that  this  interest  would  be  payable  to  someone 
else. 

Now,  having  regard  to  this  colonial  bankruptcy, 
could  the  New  Zealand  trustee  in  bankruptcy  sue 
over  here  on  a  bill  and  get  a  declaration  in  his  favour? 
I  mean  of  course  but  for  this  forfeiture  clause.  That 
seems  to  me  to  depend  upon  the  question  whether 
this  was  a  good  New  Zealand  bankruptcy.  By  the 
law  of  that  colony  the  personal  property  of  the 
bankrupt  became  vested  in  the  trustee  in  bankruptcy. 
I  am  dealing  with  the  question  of  the  ownerdiip  of 


the  property,  and  I  should  have  jumped  to  the  oon- 
elusion  that  pasMSsio  bonorum  in  New  Zealand  was 
equivalent  to  a  general  assignment  for  value  sod 
passed  to  the  trustee  all  that  the  bankrupt  could  pan 
himself.    There  is,  however,  authority  on  this  point 
—namely,  Inre  Blithman,  where  Lord  Bomilly  puts  his 
judgment  on  the  ground  of  domicil,  and  says:  **I 
am  of  opinion  upon  examining  all  the  cases  whick 
have  been  cited  to  me,  and  considering  it  as  carefully 
as  I  can,  that  t^is  is    a  question  of    domicil  and 
depends  upon  domicil  alone;  and  that  if  Henwood 
was  a  domiciled  Australian  at  the  time,  then  that 
this  property  passed  to  the  assignees,  but  that  if  he 
was  not,  then  it  passes  to  his  legal  personal  represen- 
tative, and  she  is  the  person  entitled  to  receive  it" 
Bo  that  there  can  be  no  question  that  Lord  BomiUy 
would  have  held  in  the  present  case  that  this  interest 
did  not  become  payable  to  the  trustee  in  bankrnptov, 
but  continued   payable   to  the   defendant   himseu. 
That   case  was   commented    on    by   James,   L.J., 
sitting   for   Wiokens,    V.O.,    in   In    re    DavidtofCi 
Settlement    Trusts,    and    the    learned   judge    there 
said  it  was  not  necessary  to  consider  In  re  Blith' 
man,  for  in  the  former  case  the  debtor  had  been 
adjudicated  bankrupt  on  his  own  petition.    In  the 
present  instance  that  is  not  the  case,  xor  the  defendant 
was  made  bankrupt  behind  his  back,  he  was  donuciled 
in  England,  and  In  re  Davidson's  Settlement  Trusts  is 
not  adverse  so  as  to  overrule  In  re  Blithman.    I  found 
in  my  reports  a  note  referring  to  the  recent  case  of 
In  re  Lawson's  Trusts,  44  W.  B.  280,  [1896]  1  Ch. 
175,  and  I  looked  at  that  case,  but  it  does  not  help 
us.    Norf^,  J.,  there  followed  In  re  Davidson^ s  Settle' 
ment  Trusts, 

In  paragraph  134  of  his  book  on  Private  Inter- 
national I^w,  .Mr.  Westlake  gives  the  general  rule 
with  regard  to  the  personal  property  in  ElngLand  of 
bankrupts  domiciled  abroad ;  and  then  in  the  note  to 
that  paragraph  the  author  goes  on  to  point  out  the 
decisions  in  In  re  Blithman  and  In  re  Davidson's  Settle- 
ment Trusts. 

1  have  before  me  Story  on  the  Oonfliot  of  Laws, 
and  so  far  as  I  can  see,  the  domioil  question  was 
never  really  discussed.  There  seems  to  have  been  a 
foreign  domicile  in  all  the  cases  of  foreign  bankrupt- 
cies, and  an  English  domicil  in  aU  oases  of  Englirfi 
bankruptcies. 

I  think  I  must  decide  this  case  aooording  to  In  re 
Blithman,  If  that  case  is  wrong  it  must  be  overruled. 
It  was  not  open  to  James,  L.J.,  sitting  as  a  judge 
of  first  instance,  to  overrule  it.  I  think,  therafors, 
that  this  adjudication  did  not  make  the  property 
payable  to  the  trustee  in  bankruptcy. 

Solicitors,  Frank  Richardson  A  Sadler, 


In  re  Hawker. 
Dtjvf  V,  Hawker,  (a.) 

Settled  land — Application  of  capital  money — Works  out- 
side the  Settled  Land  Acts — Repairs — Jurisdiction— 
Salvage — Infant  tenant  in  tail  in  possession — -Settlei 
Land  Act,  1882  (45  d:  46  VicL  c,  38),  s.  2&^8etaed 
Land  Act,  1890  (53  <fc  54  Vict,  c,  69),  «.  13. 

Where  settled  land  is  vested  in  an  ii^ant  tenant  in  tail 
in  possession,  the  court  still  has  pawer  under  its  original 
general  jurisdiction,  notunthstanding  the  Settted  Land 
Acts,  to  sanction,  with  the  consent  of  the  next  remainder- 

(a.)  Beported  by  B.  J.  A.  Morrison,  Bsq.,  Banistw* 
at-Law. 
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nan,  the  eamenditure  of  capital  money  upon  works  not 
(oming  within  the  scope  of  those  Acts,  hut  such  ewpendi- 
tere  1^7/  nU  he  sanctioned  unless  a  case  of  salvage  is 
dwrlyprcved. 

idjonmed  sammons. 

Thif  was  a  Bummona  by  the  trustees  of  a  settle- 
ment oomprismg  certain  freehold  estates  at  Long- 
psruh  and  BuUinffton,  Hants,  and  Spitalfields, 
Lcmdon,  made  by  we  will  of  the  late  Ck>lonel  Peter 
Hawker,  deceased,  and  dated  the  21st  of  Novem- 
ber, 1843,  for  the  determination  of  {inter  alia)  the 
loDowiDg  questions — ^namely,  whether  the  applicants 
ai  trofteesof  the  aboYe-mentioned  settlement  for  the 
porpofles  of  the  Settled  Land  Acts  could  apply  the 
captal  moneys  in  their  hands  or  under  their  control, 
OQDastmg  of  a  sum  of  £2,442  3s.  Consols,  or  any  part 
thereof,  in  or  towards  the  carrying  out 'on  the  above- 
ffientioned  SpitaMelds  and  Longparish  and  Balling- 
ton  estates  of  certain  works  and  improvements 
onmienited  in  spedficationB  and  reports  prepared  by 
the  sorveyorB  uierein  named,  and  recommended  by 
them  to  be  done. 

The  specifications  and  reports  included  improve- 
ments which  fell  within  the  scope  of  l^e  Settled  Land 
Aeti,  and  also  certain  repairs  whidi  avowedly  did  not 
liU  within  the  purview  of  those  Acts,  but  which,  as 
the  evidence  showed,  were  required  to  be  executed 
in  order  to  keep  the  property  advantageously  let. 

Upon  inquiry  in  chambers  the  expenditure  of 
£652  on  the  Spitalfields  property,  and  £800  on  the 
Hampshire  property  was  allowed  in  respect  of  those 
improvements  which  fell  within  the  Settled  Land 
Acia,  and  the  summons  was  adjourned  into  court  for 
the  argument  of  counsel  upon  the  question  whether 
the  coort  had  jurisdiction  to  sanction  the  further 
cipenditure  of  capital  money  i^>on  the  repairs  and 
woiia  not  coming  within  the  scope  of  i^e  Set^ed  Land 

The  defendant  was  the  infant  tenant  in  tail  in 
PMMsrion  of  the  settled  estates.  The  remainderman 
had  not  been  made  a  party  to  the  summons. 

8,  Dickinson,  for  the  trustees. — ^The  jurisdiction  of 
the  oonrt  has  often  been  exercised  in  sanctioning  ex- 
peoditnre  similar  to  that  now  asked.  The  court  exer- 
emed  its  general  jurisdiction  and  allowed  expenditure 
of  money  on  settled  property  in  the  interests  of  infants 
mFrithT.  Cameron,  19W.  B.  886,L.B.  12 Eq.  169,and 
iareJodfceon,  21  Ch.D.  786, 31  W.B.Dig.204,  and  your 
Mahip  sanctioned  the  outlay  of  settl^  money  under 
the  original  jurisdiction  of  the  court  in  Contvay  v. 
FtnUm,  37  W.  B.  156,  40  Ch.  D.  512.  An  advance  of 
Rttled  money  was  allowed  in  In  re  Household,  27  Ch.  D. 
M,  S3  W.  B.  Dig.  105,  on  evidence  that  the  outlay 
voold  be  to  the  advantage  of  the  infant  remaindermen. 
Bis  juzisdiotion  was  recognized  in  In  re  Hotchkys,  34 
W.  B.  589,  32  Gh.  D.  408 ;  and  in  In  re  De  Teissier's 
fiettinf  EeUOea,  41  W.  B.  186,  [1893]  1  Ch.  153,  the 
mstioo  of  jurisdiction  was  left  open;  Chitty,  J., 
od  not  decide  it. 

T.  Arnold  Herbert,  for  the  infant  tenant  in  tail. — 
Whatever  jurisdiction  the  court  may  have  had  to  ex- 
pond  capital  money  prior  to  the  Settled  Land  Acts, 
tie  effaot  of  those  Acts  is  to  confine  the  jurisdiction 
of  the  court  to  the  expenditure  within  those  Acts. 
Inrt  De  Teissier  and  In  re  Lord  Gerard*s  Settled 
Estates,  [1893]  3  Ch.  252,  42  W.  B.  Diff.  63,  are  in 
hicfox  oi  that  contention.  The  general  jurisdiction 
of  the  court  was  not  recognized  in  In  re  Ormrod's 
6^tled  Eetates,  40  W.  B.  490,  [1892]  2  Ch.  318,  nor  iu 
In  re  The  Twy/ord  Abbey  BetOed  Estates,  30  W.  B.  268, 
nor  in  BrunskiU  v.  Caird,  21  W.  B.  943,  L.  B.  16  Eq. 
^.  Bven  aesuming  that  I  am  wrong  on  the  ques- 
tion of  jttriadiotipn,  there  is  no  case  where  the  court 


made  such  an  order,  where  there  was  a  tenant  in  tail 
in  remainder,  without  his  consent,  and  there  is  no 
case  where  the  court  sanctioned  the  expenditure  ex- 
cept where  the  infant  was  living  on  the  land. 

Keeewioh,  J. — This  summons  was  adjourned  into 
court  so  that  I  could  hear  the  argument  of  counsel 
upon  the  question  of  the  jurisdiction  of  the  court  and 
its  extent  and  limit  in  cases  like  the  present.  In 
chambers  it  was  said  on  the  one  hand  that  this  case 
was  within  Convxiy  v.  FenUm,  37  W.  B.  156, 40  Ch.  D. 
512,  and  on  the  other  hand  that  it  fell  within  In  re 
De  Teissier's  Settled  Estates,  but  I  was  not  then  satis- 
fied with  either  contention. 

I  have  before  me  the  infant  tenant  in  tail  in 
possession;  there  is  no  contingency,  he  is  the  actual 
tenant  in  tail  now,  and  the  trustees  have  powers  of 
management  over  the  settled  estates.  There  are 
sever^  remainders  over,  and  I  am  told  that  I  can 
have  the  next  tenant  in  tail  in  remainder  added  as  a 
party  if  necessary.  [His  lordship  i^en  referred  to  the 
various  other  questions  in  the  summons  which  had 
been  determined  in  ohiuaibers,  and  continued  :]  Then 
comes  the  question  of  the  repairs  to  the  agricultural 
estate  in  Hampshire  and  to  the  urban  property  at 
Spitalfields.  I  was  prepared  to  direct  the  application 
of  a  competent  part  of  the  money  in  hand  towards 
any  improvements  which  fell  witMn  the  Settled  Land 
Acts,  and  I  directed  an  inquiry  for  that  purpose. 
The  result  of  that  inquiry  shows  that  it  is  proposed 
to  spend  in  respect  of  those  improvements  £652  on 
the  Spitalfields  property  and  £800  on  the  Hampshire 
estates.  In  addition  to  these  sums,  the  eridence  goes 
to  show  that  i^ere  is  need  of  a  considerable  e^>en- 
diture  upon  repairs  which  avowedly  do  not  fall  within 
the  Settled  Land  Acts,  not  even  within  sub-section  2 
of  section  13  of  the  Settled  Land  Act,  1890,  because 
as  these  properties  are  already  let  to  tenants  they  do 
not  fall  within  the  description  there  given. 

It  was,  however,  said  that  independently  of  the 
Settled  Land  Acts,  I  could,  under  the  general  juris- 
diction of  the  court,  direct  the  outlay  of  capital 
money,  and  Conway  v.  Fenton  was  referred  to.  That 
was  an  extremely  peculiar  case,  and  I  did  not  decide 
such  a  question  as  arises  here,  it  was  impossible  in 
that  case  to  deal  with  the  land  without  first  of  all 
incurring  some  expenditure. 

The  case  of  Conway  v.  Fenton  does  not  touch  the 
question  with  which  I  have  now  to  deal,  but  the 
other  cases  cited  to  me  are  in  point,  and  the  summary 
of  cases  compiled  by  Mr.  Kenyon  Parker  in  In  re 
Jackson,  21  Ch.  D.  at  pp.  787-8,  31  W.  B.  Dig.  204, 
is  also  extremely  useful.  I  am  asked  to  sanction 
under  the  general  jurisdiction  of  the  court  the  ex- 
penditure of  capital  money  upon  these  repairs  which 
are  outside  what  the  Settled  Land  Acts  allow.  My 
impression  is  that  if  I  were  satisfied  that  the  repairs 
were  necessary  and  for  the  benefit  of  the  infant,  then, 
with  the  assent  of  the  tenant  in  tail  in  remaindw,  I 
might  assent  to  an  application  of  capital  money  in  a 
manner  which  otherwise  would  not  oe  strictly  ri|;ht 
ible.    I  do  not  intend  so  to  dedde,  but 


sucn  IS  my  impression. 

It  has  been  argued  that  I  have  no  jurisdiction 
xmder  the  Act  to  sanction  this  outlay ;  to  that  propo- 
sition I  do  not  accede.  Nothing  short  of  express 
words  will  suffice  to  take  away  the  general  jurisdic- 
tion of  the  court,  and  I  ought  not  to  infer  that  it  has 
been  taken  away  unless  I  mid  express  words  to  that 
effect.  It  is  said  that  the  words  of  section  21  of  the 
Settled  Land  Act,  1882,  are  imperative,  but  I  think 
tiie  words  of  that  section  refer  only  to  the  Act  itself 
and  are  not  sufficient  to  take  away  the  general  juris 
diction  which  existed  prior  to  the  Act. 

I  do  not  comment  upon  the  decision  of  Ohitty,  J., 
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in  In  re  De  Teisaier'a  SMed  Estates,  but  I  do  oonoor 
entirely  with  what  he  says  conoerning  the  operation 
of  the  Settled  Land  Acts,  as  summed  up  in  the  last 
paragraph  to  the  head-note  [1893]  1  Ch.  on  p.  153,"  that 
whether  the  Settled  Land  Aots  did  or  did  not  exclude 
or  fetter  the  general  jurisdiction  of  the  court — as  to 
which  no  opinion  was  expressed — they  were  of  great 
assistance  in  guiding  the  court  to  a  proper  conclu- 
sion as  to  what  repairs  and  improvements  should  be 
allowed."  I  find  the  provisions  of  the  Act  a  great 
assistance  in  the  present  case.  It  was  open  to  the 
Legislature  in  its  subsequent  enactments  to  have 
provided  for  the  decision  in  Gonway  v.  FenUm  if  it 
had  thought  fit,  but  it  did  not  do  so,  and  the  Act  of 
1890,  in  sub-section  2  of  section  13,  limits  the  appli- 
cation of  capital  money  to  "  additions  to  or  altera- 
tions in  buildings,"  as  Cliitty,  J.,  points  out  in  In  re 
De  Teissier, 

The  court  looks  with  jealou^  upon  repairs  done 
for  a  tenant  for  life.  The  repairs  should  be  done  by 
the  tenant  for  life.  The  court  does  not  regard 
with  so  much  jealousy  the  case  of  a  tenant  in  tail, 
but  still  I  am  not  in  a  hurry  to  spend  capital  money 
in  repairs.  I  do  not  think  I  can  go  beyond  this  ; 
Chitty,  J.,  would  not  go  so  far.  For  this  to  be  a 
proper  case  for  such  expenditure  it  should  be  one  of 
salvage,  and  one  in  whidl  the  land  would  be  lost 
unless  the  expenditure  were  made.  If  the  trustees 
had  spent  their  own  money,  they  would  have  a  strong 
case  upon  whioh  to  come  to  the  court  and  ask  to  be 
repaid,  or  if  they  had  spent  trust  money  they  would 
have  got  an  inquiry  as  to  how  far  the  trust  money 
had  been  proi>erly  expended. 

I  think  it  is  a  simple  step  to  say  that  the  court 
might,  with  the  concurrence  of  the  tenant  in  tail  in 
remainder,  sanction  the  expenditure  of  an  infant's 
money  when  it  was  a  case  of  saving  the  estate — that 
is,  a  case  of  salvage.  Salvage  cases  are  always 
extremely  difficult  to  determine,  because  one  does 
not  know  what  would  happen  if  the  money  was  not 
expended.  Cases  which  arise  under  sanitary  author- 
ities, or  cases  of  premiums  on  policies,  do  not  admit 
of  doubt,  but  other  cases  do ;  as,  for  instance,  the  case 
of  a  farm  which  it  was  impossible  to  let  to  a  parti- 
cular tenant  at  a  particular  rent  without  the  execu- 
tion of  repairs,  but  it  does  not  follow  that  tiie  same 
farm  could  not  be  let  to  another  tenant  without  any 
previous  expenditure  on  repairs.  I  should  want 
very  dear  evidence  that  the  money  expended  would 
bring  in  its  equivalent,  either  in  the  improved  value  of 
the  estate  or  in  increaAed  income,  so  as  to  bring  the 
case  within  the  principle  of  salvage.  If  I  had 
proper  evidence  I  should  be  inclined  to  say  that  the 
court  had  jurisdiction  to  sanction  the  expenditure  of 
the  infant's  money  so  as  to  debar  the  mfant  from 
hereafter  calling  on  the  trustees  to  replace  it.  In  a 
case  where  the  infant  was  absolutely  entitled  I  think 
the  expenditure  might  be  sanctioned,  and  also  in  the 
case  01  an  infant  tenant  in  tail  with  the  consent  of 
the  remainderman. 

In  the  present  case,  however,  I  have  not  sufficient 
evidence  and  I  am  not  satisfied  that,  after  the  sums 
of  £800  and  £652  already  allowed  have  been  spent, 
any  further  sums  would  come  within  the  salvage  rule. 
I  accordingly  shall  only  mi^e  an  order  sanctioning 
the  expenditure  certified  by  the  chief  derk  as  coming 
within  the  scope  of  the  Settled  Land  Acts. 

Solicitors,  Oarrard,  James,  &  Wolfe* 
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SetUemerd — Trust  fw  payment  of  deUs — Bted  offawXy 
arrangement — No  notice  to  creditors — Death  of  eeUlor 
— Binding  trust — Liability  of  estate. 

Where  a  father  and  son  by  deed  appoint  property  to 
trustees  upon  trust  (subject  to  the  father's  life  itdereri 
therein)  to  sell  the  same  or  any  part  thereof  vnth  the 
consent  of  the  father  and  son  during  their  joint  Uvea  and 
of  the  survivor  of  tJiem  during  his  life,  and  after  tht 
survivor's  death  at  the  discretion  of  the  trustees,  and  out 
of  the  proceeds  of  sale  and  out  of  the  rents  and  profit 
until  sale  to  pay  the  father's  debts  owing  during  hi$  lift 
or  at  his  decease,  and  to  pay  the  surplus  proceeds  (vnd 
convey  the  unsold  property  to  the  trustees  of  a  settlement 
of  even  date  under  which  the  father  was  tenant  for  life 
and  the  son  tenant  in  tail  in  remainder,  a  binding  trust 
in  favour  of  the  father's  creditors  ufill  arise  upon  hit 
death  although  the  purport  of  the  deed  has  not  beisn  com- 
municated to  them,  and  the  unsold  part  of  the  property 
comprised  in  the  deed  will  remain  charged  with  the  un- 
satisfied debts  of  the  father  notwithstanding  the  fact  that 
it  has  been  conveyed  to  the  settlement  trustees. 

Synnot  v,  Simpson,  5  H.  L.  Cas.  121,  and  QckctvA 
V,  Lord  Lauderdale,  2  Bttss,  &  M.  451,  distinguiehei. 

At  the  date  of  the  deed  of  family  arrangement  here- 
inafter set  out,  Eichard  Lloyd-Edwards  was  indebted 
to  his  sister,  Catherine  Wynne- Edwards,  in  a  sum  of 
£2,266  13s.  4d.,  and  continued  so  indebted  to  her  until 
his  death.    By  the  said  deed  of  family  arranffement 
dated  the  16th  of  October,   1867,  Richard  Lloyd- 
Edwards  and  Francis  William  Lloyd-Edwards,  as  part 
of  a  family  arrangement  and  in  exercise  of  a  joint  power 
of  appointment  by  deed  vested  in  them  by  virtue  of 
a  disuitailing  assurance  dated  the  15th  of  October, 
1867,  appointed  that  the  hereditaments  deeoribed  in 
the  schedule  thereto,  forminfl;  part  of  the  heredita- 
ments  comprised  in  the  said  disentailing  assurance 
and  containing  forty-nine  different  lots,  ahould,  imme- 
diately after  the  execution  thereof,  bat  subject  and 
without  prejudice  to  such  charges  and  inoumbranoes 
as  were  then  subsisting  upon  the  said  hereditaments, 
remain  to  the  use  of  Bichi^  during  his  life,  and  after 
Ids  decease  to  the  use  of  the  said  John  Ghriffith  Wymi 
Griffith  and  Hugh  John  Ellis  Nanney  their  hdrs  aud 
assigns  upon  t^t  that  they  and  their  assigns  or 
othor  the   trustees  or  trustee  thereof    (thereuiafter 
called  the  trustees  or  trustee)  should,  with  tiie  con- 
currence of  Eichiurd  and  the  consent  in  vmting  of 
Frauds  William  during  their  joint  lives  and  with  ths 
concurrence  or  like  consent  (as  the  case  might  be)  of 
the  survivor  of  them  during  his  life,  and  after  the 
death  of  the  survivor  at  the  discretion  of  the  tcustoei 
or  trustee  sell  the  said  hereditaments   or  any  pscij 
thereof  respectively  in  manner  therein  mentioned  anl: 
should  stand  possessed  of  the  moneys  to  arise  ' 
any  such  sale  (induding  in  case  any  snch  sale  a 
be  made  in  the  lifetime  of  Bichard  such  part  of 
said  moneys  as  should  represent  his  life  estate) 
also  of  the  rents  and  profits  thereof  until  such 
(and  which  said  moneys,  rents,  and  profits  were  thez«j 
inafter  referred  to  as  '*  the  trust  funds  ")  in  trust  in  pa| 
ment  in  such  order  and  in  such  manner  as  the  trostei 
or  trustee  should  (with  the  concurrence  of  Bichai 
during  his  lifetime)  order  and  determine,  of  all  deU 
or  sums  of  money  which  should  from  time  to  tin 
during  the  lifetime  of  Bichard  or  at  the  time  of  h 
decease    be    due    and    owing  from    Bichard  iqM 
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gpeoulty,  simple  oontraot,  or  otherwise  to  any  person 
orperKnu  whomsoever  and  all  interest  and  arrears  of 
interest  doe  in  respect  thereof ;  and  i^Pter  satisfying  all 
the  tnuts  aforesaid  should  stand  possessed  of  the 
mirpliis  which  shotdd  remain  of  the  trust  funds  and 
tiao  of  so  much  of  the  said  hereditaments  as  should 
then  remain  unsold,  as  to  such  surplus  trust  funds 
upon  tnut  to  pay  over  the  same  to  the  trustees  for 
the  time  being  of  the  next  therdnafter  mentioned 
indenture  of  settlement  to  be  held  by  such  trustees 
upon  the  trusts   upon    which    such    surplus    trust 
funds  would  be  held  in  case  the  same  were  moneys 
arising  from  any  exerdse  of  the  powers  of  sale  and 
exchange  contained  in  the  said  indenture  of  settle- 
ment which  bore  even  date  with  the  said  deed  of 
funily  arrangement  and  was  made  between  the  said 
Bichard  Lloyd-Edwards  of  the  first  part,   the  said 
Frsnois  William  Lloyd-Edwiurds  of  the  second  part, 
sad  the  defendant   Benjamin   Thomas   Ellis    and 
Bichaid  Edwards  Priestley  of  the  third  part,  and  as  to 
such  ncsold  hereditaments  and  premises  upon  trust  to 
oonvey  the  same  to  the  last-mentioned  trustees,  to  the 
nseeandupon  the  trusts  in  and  bv  the  said  indenture  of 
settlement  expressed   and  declared   concerning  the 
KTsral  hereditaments  thereby  appointed  or  such  of 
than  as  should  then  be  subsisting  or  capable  of  taking 
efiect,  hut  not  so  as  to  increase  or  multiply  charges  or 
powers  of  charging.    And  it  was  thereby  provided 
that  in  case   tiie  said   hereditaments   or  any  part 
thereof  should  be  sold  in  the  lifetime  of  Bichard 
under  the  aforesaid  trust  the  same  Should  be  sold  as 
an  estate  in  possession,  and  it  was  thereby  provided 
that  the  trustees  or  trustee  should  stand  possessed  of 
the  said  hereditaments  upon  trust  to  permit  tiie  rents 
ttd  profits  thereof  or  of  any  portion  thereof  for  the 
time  being  remaining  unsold  (after  providing  for  the 
payment  of  the  interest  upon  any  mortga^)  to  be 
received  by  the  person  or  persons  for  the  tmie  being 
entitled  to  the  receipt  of  the  rents  and  profits  of  the 
hereditaments  comprised  in    the  said  indenture  of 
settlement  as  tenant  for  life  or  in  tail  under  the 
Hmitations  of  the  said  settlement. 

Under  the  limitations  of  the  said  indenture  of 
settlement  Bichard  was  legal  tenant  for  Hfe,  with 
ronainder  to  the  use  of  Francis  William  for  life, 
with  remainder  to  the  use  of  his  first  and  other  sons 
in  tail,  with  remainders  over. 

The  contents  of  the  deed  of  family  arrangement 
vere  never  communicated  to  Catherine  Wynne- 
Bdwards  or  to  any  other  creditor  of  Bichard. 

Kone  of  the  lands  comprised  in  the  deed  of  famil  v 
snangement  were  sold  m  the  lifetime  of  Bichard, 
snd  he  died  on  the  18th  of  January,  1876,  having  by 
his  will,  dated  the  22nd  of  December,  1875,  devised 
all  his  real  estate  (subject  to  certain  annuities  charged 
thereon)  to  Francis  William  in  fee  simple,  and 
heqaeathed  the  residue  of  his  personal  estate  (subject 
to  the  payment  of  his  just  debts)  to  Frauds  Wilnam 
absolutely,  and  appointed  him  and  Bobert  Carreg 
iod  the  defendant,  Benjamin  Thomas  Ellis,  executors 
thflreof.  The  said  will  was  proved  by  Francis 
WiDiam  alone.  At  the  time  of  his  death  Bichard  was 
indebted  in  a  considerable  amount  to  creditors. 

Interest  on  the  said  sum  of  £2,266  13s.  4d.  had 
been  duhr  |Mud  to  Oatheiine  Wynne-Edwards  by 
Kdiard  aonng  his  life. 

On  the  29th  of  August,  1888,  the  said  trustees  of 
the  deed  of  family  arrangement  exercised  their  power 
ol  sale  under  that  deed  and  sold  some  of  the  lands 
ommrised  therein,  and  out  of  the  proceeds  of  side 
paia  all  the  debts  of  Bichard,  except  the  debt  of 
i^,266  13a.  4d.  owing  to  Catherine  Wynne-Edwards, 
d  which  debt,  as  they  alleged,  they  were  then 
iuiawsEB»  and  by  an  indenture  of  conveyance  dated 
the  12th  of  November,  1889,  and  made  between  the  1^ 


said  trustees  of  the  first  part,  the  said  Francis 
William  Lloyd-Edwards  of  the  second  part, 
and  the  defendants,  Benjamin  Thomas  Ellis  and 
Owen  lAoyd  Jones  Evans  (who  were  then  the  duly- 
appointed  trustees  of  the  said  indenture  of  settle- 
ment) of  the  third  part,  and  indorsed  on  the  deed  of 
family  arrangement,  the  said  trustees  of  the  deed 
of  family  arrangement  thereby  conveyed  the  lands 
specified  in  the  schedule  thereto,  comprising  forty- 
two  out  of  the  original  forty-nine  lots,  and  all  other, 
if  any,  the  hereditaments  comprised  in  the  deed  of 
family  arrangement  and  then  remaining  unsold,  but 
subject  and  without  prejudice  to  such  charges  and 
incumbrances  as  were  subsisting  upon  the  same,  unto 
the  said  defendants,  to  be  held  by  them  upon  the 
then  subsisting  trusts  of  Hie  said  indenture  of 
settlement. 

Frauds  William  died  on  the  20th  of  January,  1890, 
having  by  his  will,  dated  the  16th  of  February,  1876, 
and  codicil  thereto,  dated  the  29th  of  June,  1889, 
appointed  his  wife,  Gteorgina  Sarah  Lloyd-Edwards, 
Blanch  Helen  Trench,  the  plaintiff,  William  Thomas 
Trench,  and  the  defendant,  Benjamin  Thomas  Ellis, 
his  executors,  but  without  having  disposed  of  his  real 
estates  otherwise  than  by  charging  the  same  with  the 
payment  of  four  annuities. 

The  plaintiff,  William  Thomas  Trench,  alone  proved 
the  said  will  on  the  21st  of  July,  1890.  The  infant 
defendant,  Claude  Henry  Uoyd-Edwards,  was  the 
only  son  and  heir-at-law  of  Francis  William,  and 
became  tenant  in  tail  of  the  said  settled  estates. 

Catherine  Wynne-Edwards  died  on  the  13th  of 
February,  1890,  having  by  her  will,  dated  the  8th  of 
February,  1890,  appointed  the  nlaintifiiB,  Henry 
Samuel  Priestiey  and  Christopher  Feame  Priesti^, 
her  executors  and  trustees,  who  proved  her  said  will 
on  the  3rd  of  September,  1890.  At  the  time  of  her 
death  the  sum  of  £2,302  3s.  7d.  was  due  to  her  in 
respect  of  Bichard's  debt,  interest  on  the  same  having 
been  paid  by  Francis  William  since  his  father^ 
death. 

Actions  were  subsequently  commenced  for  the 
administration  of  the  estates  of  Bichard  and  Francis 
William  and  (so  far  as  concerns  this  present  report) 
resulted  in  the  reduction  of  the  said  debt  from 
£2,302  3s.  7d.  to  £1,719  17s.  Id.  bjr  payments  made 
to  the  plaintiffs,  Henry  Samuel  Priestley  and  Chris- 
topher Feame  Priestley,  by  the  plaintiff,  William 
Thomas  Trench,  out  of  the  personal  estate  of  Bichard. 

The  plaintiffs,  Henry  Samuel  Priestiey  and  Chris- 
topher Feame  Priestiey,  by  this  action  daimed  that 
the  residue  of  the  said  debt  should  be  raised  and 
paid  out  of  such  parts  of  the  hereditaments  comprised 
in  the  deed  of  family  arrangement  as  were  conveyed 
to  the  defendants  by  the  indenture  of  conveyance  of 
the  12th  of  November,  1889;  and  the  plaintiff, 
William  Thomas  Trench,  claimed  that  the  whole  of 
such  debt  of  £2,302  38.  2d.  was  expressly  charged 
upon  such  hereditaments  in  exoneration  of  the  real 
and  personal  estate  of  Bichard,  and  was  ^vable  to 
him  as  legal  personal  representative  of  Bichard  for 
the  purpose  of  paying  the  whole  of  the  said  debt. 

Benahaw,  <>.(7.,  and  F,  T.  Procter ^  for  the  plain- 
tiffs.— This  case  is  quite  distin^^uishable  from  that 
class  of  cases  the  principle  of  which  is  to  be  found  in 
Garrard  v.  Lord  Lauderdale^  2  Buss.  &  M.  451.  The 
facts  of  this  case  are  similar  to  those  in  SynnoiY  • 
Simpson,  5  H.  L.  C.  121,  and  the  case  falls 
rather  within  the  principles  laid  down  in  Synnot  v. 
Simpson,  and  acted  upon  in  the  subsequent  cases  of 
Inre Fitzgerald's  Settlement,  36  W.  B.  385,  37  Ch.  D.  18 ; 
Godfrey  v.  Poole,  13  App.  Cas.  602 ;  36  W.  B.  Dig. 
65,  and  Frewen  v.  Law  Life  Assurance  Sociefy,  44 
W.  B.  682,  [1896]  2  Gh.  511,  than  within  the  prin- 
ciple of  Garrard  v.  Lard  Lauderdtde* 
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WarrinffUm,  Q.G.,  and  Robertson^Macdonald,  for 
the  defendant  trustees. — Tiiis  was  an  arrangement 
for  the  resettlement  of  the  family  estates  by  Bichard 
and  Francis.  It  was  an  arrangement  for  the  benefit 
of  Bichard,  and  as  the  trust  was  not  acted  on  nor 
communicated  to  the  creditors,  a  binding  trust 
in  their  favour  was  not  created  {Oarrard  y.  Lord 
Lauderdale),  The  remaindermen  take  by  virtue  of 
the  settlement  and  not  by  the  bounty  of  Richard.  It 
was  in  the  power  of  Francis  to  prevent  the  sale 
during  his  life.  The  creditors  were  not  specified  in  a 
schedule  to  the  deed.  In.  all  these  respects  this  case 
differs  from  that  of  Synnoi  v.  8imp$on.  Bichard  and 
Francis  could  have  revoked  the  deed  of  family 
arrangement. 

W.  B,  Heath,  for  infant  defendant,  adopted  a 
similar  argument. 

Procter  in  reply. 

Keeewioh,  J. — ^The  question  which  I  have  to  decide 
may  be  stated  thus :  Is  this  case  within  the  principle 
of  Qarrard  ▼.  Lord  LavderdaXe  or  of  Synnot  v. 
SimpBonf  I  refer  to  Garrard  v.  liord  Lauderdale, 
though  it  by  no  means  stands  alone,  and  it  was  not 
the  first  case  which  affirmed  the  principle  which  was 
laid  down  by  Lord  Eldon  in  Walwyn  v.  CouUs,  3 
Sim.  14,  and  again  in  Acton  v.  Woodgate,  2  My.  A  E. 
492. 

Even  if  Synnot  v.  Simpson  stood  alone  it  might  be 
treated  as  constituting  a  class  by  itself  illustrating 
Qarrard  v.  Lord  Lauderdale,  as  it  shows  what  are  the 
limits  of  that  principle  and  the  cases  to  which  it 
does  not  extend.  I  have  to  consider  those  principles ; 
what  are  they  ?  I  am  not  dealing  with  the  question 
whether  by  specifying  the  creditors  or  communicating 
to  them  the  trusts  declared  in  their  favour,  a  binding 
trust  is  created  or  not. 

The  broad  principles  are  found  in  (Garrard  v.  Lord 
Lauderdale,  and  they  are  to  be  found  in  other  cases — 
for  instance,  in  Walwyn  v.  Goutts  and  in  Synnot  v. 
Simpson,  Without  pretending  to  enunciate  these 
principles  so  well  as  they  are  mere  laid  down,  I  will, 
nevertheless,  state  them  in  my  own  way :  A  debtor 
minded  to  provide  for  his  creditors,  and  with  that 
intent  vesting  property  in  another  for  payment  of 
those  debts  does  not  thereby  constitute  an  irrevocable 
trust  in  favour  of  his  creditors  during  his  life ;  the 
trustee  is  only  the  debtor's  agent  and  the  creditors 
are  not  in  consequence  cestuie  que  truatent ;  in  such  a 
case  the  arrangement  is  merely  for  the  benefit  of  the 
debtor  and  is  revocable  by  him  at  will.  Where,  how- 
ever, the  trust  for  creditors  is  followed  by  a  further 
settlement  for  the  benefit  of  the  settlor  or  on  objects 
of  the  settlor's  bounty,  then  at  any  rate  after  the 
death  of  the  settlor  there  is  a  binding  trust  in  favour 
of  the  creditors.  It  was  so  decided  by  the  House  of 
Lords  in  Synnot  v.  Simpson  and  in  Montefiore  v. 
Browne,  7  H.  L.  Cas.  241.  In  giving  judgment  in  the 
latter  case  Lord  Oranworth  sa^  on  jp.  266 :  ''  My 
lords,  this  case  can  hardly  be  distinguished  in  princi- 
ple or,  indeed,  in  the  very  facts  upon  which  the 
Principle  rests  &om  that  of  Synnot  v.  Simpson  in  this 
[ouse.  There,  as  here,  a  conveyance  was  made  of 
estates  creating,  in  terms  at  least,  a  trust  for  creditors 
who  were  not  in  that  Miae  parties  to  the  deed,  and 
subject  to  this  trust  there  was  a  settlement  for  the 
mutual  benefit  of  the  father  and  the  son.  And  what 
your  lordships  then  held  was  this,  that  at  all  events 
after  the  death  of  one  of  the  parties  to  that  arrange- 
ment that  trust  became  an  absolute  trusty  which  the 
creditor,  in  whose  favour  it  was  made,  mi^t  insist 
upon  being  enforced."  This  present  case  diners  from 
Synnot  v.  Simoaon  in  some  respects,  but  even  so,  does 
it  fall  within  tne  piindple  of  that  case  ?    In  Synnot 


V.  Simpson  there  was  a  settlement  by  the  father  and 
the  son,  and  that  is  so  here.    It  seems  to  me  tibst  it 
cannot  be  of  importance  whether  the  settiement  was 
made  between  one  or  more  settlors  or  for  their  mataal 
interest  or  not.    On  the  question  wheUier  tiiey  were 
tenants  in  common  with  a  power  of  appointment  o^er 
this  property,  or  successive  owners,  I  think  that  the 
two  were  owners  and  could  dispose   of  it  as  they 
chose.   As  regards  the  creditors  it  makes  no  difference 
whether  there  was  a  ba^aiu  or  not,  for  in  Syntwi 
V.  Simpson,  on  p.   141,  Lord  Cranwortii  says:    "1 
doubt  whether  the  doctrine  acted  on  in  Qarrard  v. 
Lord  Lauderdale  and  in  the  other  authorities  which  I 
have  adverted  to  applies  to  a  case  where  the  troat  is 
to  come  into  operation  only  on  the  death  of  its  author, 
and  where,  subject  to  the  trust  for  payment  of  debts, 
the  lands  charged  are  conveyed  by  way  of  bounty  to 
a  third  person.    I  think  it  at  all  events  open  to  argu- 
ment that  in  such  a  case  the  settlor  must  primd  facie 
be  understood  to  be  dealing  with  his  property  aa  if 
he  was  disposing  of  it  by  will,  and  therefore  as  con- 
templating bounty  throughout ;    or  if  it  be  contract, 
so  far  as  the  party  taking  the  estate  is  concerned,  I 
think  it  must  still  be  construed  as  bounty  in  favour 
of  the  plaintiffs  named  as  incumbrancers."     Therefore 
I  think  it  makes  no  difference  whether  the  bargain 
was  between  two  or  one.    The  creditors  are  eqiuilly 
strangers  in  either  case. 

Having  now   shown  the   difference  between  the 
principles  of  Qarrard  v.  Lord  Lauderdale  and  Synnot 
V.  Simpson,  I  will  apply  that  to  the  facts  before  me. 
Here  there  were  two  gentiemen  who  had  a  power  of 
appointment  over  an  estate  by  virtue  of  a  disentailing 
assurance;     they    were    father     and    son,     Bichard 
Lloyd-Edwards  and  Francis  William  Lloyd- Edwards. 
The  trust  is  to  sell  either  immediately  or  after  the 
death  of  Bichard,  or  with  his  consent  during  his  life- 
time,   and    out   of   the  proceeds  to  pay  his  debts. 
These  debts  are  not  only  diarged  (if  there  ia  a  charge 
at  all)  on  the  proceeds  of  sale,  but  there  is  an  express 
provision  for  their  payment  out  of  the  rents  and 
profits  until  sale,  so  that  there  is  a  charge  upon  the 
corpus  as  much  as  there  is  upon  the  proceeds  of  sale. 
Subject    thereto    there   is    another   settlement    on 
Francis,  with  remainders  over,  under  which  the  infant 
defendajit  now  claims.    Therefore,  I  think  this  case 
comes  within  the  principle  of  Synnot  v.  Simpson,  sub- 
ject, however,  to  the  two  following  observations— 
namely,  that  the  deed  of  family  arrangement  might 
have  been  put  an  end  to  by  the  father  ajid  son,  and 
that  the  creditors  here  described  were  not  neoessarily 
creditors  to  be  ascertained  at  the  death  of  Bichard 
Lloyd-Bdwards,  but  creditors  who  were  such  during 
his  life,  or  became  such  subsequentiy.     Xa  thia  latter 
respect  there  is  a  distinction  between  this  oase  and  In 
re  Fitzgerald* s  Settlement,  for  in  that  case  the  crediton 
were  to  be  ascertained  after  the  death  of  the  settlor; 
but  this  is  a  distinction  which  I  do  not  think  is  material 
in  the  present  case.    Here  you  have  a  trust  for  <sedi- 
tors  before  the  settior's  decease. 

But  the  other  point  seems  to  me  to  deeerre  more 
consideration.  Tbe  two  settlors  were  Bichard  and 
Francis  William,  and  it  is  quite  possible  that  they 
may  have  had  power  to  have  cancelled  the  provisioa 
for  payment  of  debts,  and  so  oust  and  defeat  the 
creditors,  and  to  have  assured  the  estate  to  the  uses 
coming  in  subsequent  to  the  provision  for  creditors. 
That  point  I  must  leave  open,  becaoae  it  does  not 
arise,  owing  to  the  fact  that  Bichard  died  before  any 
attempt  was  made  to  satisfy  the  creditors,  and 
Francis  William  took  the  estate.  In  this  way  I  think 
that,  according  to  Synnot  v.  Simpson,  the  defendants 
and  Francis  William  took  the  estate  subject  to  the 
rights  of  the  creditors,  unless  it  can  be  said  that  the 
provision  for  creditors  has  been  revoked  by  the  lafcsr 
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d«d  of  1889.  On  his  father's  death  Francis  William 
became  tenant  of  the  estate  and  executor  of  his 
fttdier,  and  so  it  is  said  that,  actinia  in  both  charac- 
ten,  he  ooold  have  done  what  both  Bichard  and 
Fnocie  oonld  have  done  in  their  joint  lives.  I  do 
Dot  think  so.  Thev  could  have  concurred  in  revoking 
the  provision  during  their  joint  lives;  but  such 
power  of  revocation  did  not  become  vested  in  the 
ezecQtor  of  one  of  the  parties.  As  soon  as  Bichard 
died,  Francis's  estate  bmame  an  estate  in  possession, 
bat  he  could  not  exercise  as  executor  the  power 
vetted  in  Biohard  while  alive.  Therefore,  I  do  not 
think  the  arguments  of  the  defendants  can  be  upheld, 
md  I  must  hold  the  present  case  to  be  withm  the 
principle  of  Synnot  v.  Simpson,  and  I  think  the 
oeditoiB  mpst  be  paid.  I  will  not  now  decide  the 
qoeetbn  of  the  exoneration  of  Bichard's  real  and 
personal  estate,  that  matter  will  have  to  be  determined 
ID  the  adminiwfaation  actions. 

SolidtoTB  for  the  plaintiffs,   UUitJiome,  Currey,  A 
CpfTo/t  for  J.  Bice  BoherU  Jk  Laurie^  Llangefni. 

SoHcitors  for  the  trustees,  RobUnBi  Billing ^  A  Co,, 
for  CMwyn  Owtn^  Pwllheli. 

Solicitors  for  the  infant  defendant,  WesUm  &  Sons, 


FiNLAY  V.  Dablxng.  (a.) 

SitQemeni — Covenant  to  settle  afUr-acquired  prcmeriy — 
luvestmenU  of  income  and  of  accumulations  of  income 
of  such  investments. 

By  a  covenant  in  a  marriage  settlement  it  was  agreed 
mtf  declared  that  if  during  the  coverture  the  intended 
«i/e  or  the  intended  husband  in  her  righi  should  become 
f^Uiei  to  property  above  a  certain  value,  then  and  in  every 
pkH  ease  the  intended  husband  and  wife  should  assure 
^property  to  or  otherwise  cause  the  same  to  be  vested  in 
ike  trustees  upon  tJie  trusts  of  the  settlement  The  trus- 
,  km  claimed  certain  investments  of  more  than  the  sped- 
I  fiid  value  admittedly  purchased  by  the  wife  out  of 
uonM  derived  by  her  under  the  settlement, 

Bdd^  on  the  construction  of  the  above  covenant,  that  it 
Ml  %ot  intended  to  bind  the  married  woman*s  income 
^fisingfrom  the  settled  property ,  and  tJuU  the  invest^ 
aealf  ought  to  be  regarded  (u  accumulated  income,  and 
t^fore  were  not  bound  by  the  covenant, 

Uwit  V.  Madodks,  8  Ves.  150,  17  Ves.  48,  dis- 
iuuuished, 

hi  n  Bendy,  Wallis  v.  Bendy,  43  W.  B.  345,  [1895] 
1  Oh.  109,  notfoUowed. 

Special  case. 

By  an  indenture  of  marriage  settlement  dated  the 
30th  of  September,  1872,  and  made  between  J.  Finlay 
of  tlie  fint  jMut,  the  defendant  C.  Darline  (then 
C  Finlay,  spinster),  who  shortly  afterwards  became 
^  wife  of  J.  Darling,  of  the  second  part,  J.  Dar- 
lisg  of  the  third  part,  and  trustees  of  the  fourth 
part,  personal  property  was  settled  or  covenanted  to 
vsmttled  upon  the  usual  trusts  for  the  wife,  husband, 
Md  isme  of  the  marriage,  the  first  life  interest  being 
to  the  wife  for  her  separate  use.    And  in  the  same 
Ueotore  was  contained  a  covenant  for  the  settle- 
ftast  of  the  said  defendant's  after-aoquired  property 
h  Uke  following  terms:  "And  it  is  hereby  agreed 
Md  declared    that  if  during  the  said  intended  cover- 
fens  the  said  O.  Pinlay  or  t£e  said  J.  Darling  in  her 

(a.)  Beported  by  J.  F.  Walbt,  Esq.,  Barrister-at- 
Law. 


right  shall  become  seized,  possessed  of,  or  entitled  to 
any  real  or  personal  property  of  the  value  of  £200  or 
upwards  for  any  estate  or  interest  whatsoever  (except 

Cels,  trinkets,  ornaments,  plate,  pictures,  prints,  and 
ks,  and  other  articles  of  the  like  nature,  as  to 
which  it  is  hereby  declared  that  the  same  shall  belonr 
to  the  said  C.  Finlay  for  her  separate  use),  then  and 
in  every  such  case  the  said  J.  Darling  and  C.  Finlay, 
and  all  other  necessary  parties  shall,  as  soon  as  cir- 
cumstances will  admit,  and  to  the  satisfaction  of  the 
settlement  trustees  or  trustee  for  the  time  being, 
convey,  assign,  and  assure  the  said  real  and  personal 
property  to,  or  otherwise  cause  the  same  to  be  vested 
m  the  settlement  trustees  or  trustee  upon  trust,"  the 
trusts  being  in  efPect  for  sale  and  conversion  of  the 
said  property,  with  the  usual  exception  from  the 
covenant,  of  annuities  for  life  or  other  life  interests  of 
the  said  defendant. 

The  plaintiffs  were  the  present  trustees  of  the 
settlement. 

There  were  now  living  (besides  the  defendant)  her 
husband  and  seven  children  of  the  said  marriage. 

The  defendant  from  time  to  time  invested  in  her 
own  name  income  derived  by  her  under  the  settk- 
ment  and  accumulations  of  the  income  derived  by 
her  from  such  investments,  and  there  were  standing 
in  her  name  divers  stocks,  shares,  and  securities 
representing  such  investments  largely  exceeding  £200 
in  value. 

H,  Terrell,  for  the  plaintifiGB,  relied  on  In  re  Bendy, 
Wallis  V.  Bendy,  43  W.  B.  345,  [1895]  1  Ch.  109,  and 
Lewis  V.  Madocks,  8  Yes.  150,  17  Yes.  48. 

J.  Dixon,  for  the  defendant. 

BOMEB,  J. — ^The  question  is  whether  these  invest- 
ments are  subject  to  the  covenant  for  the  settlement 
of  after-aoquured  property  contained  in  the  settle- 
ment? 

It  is  reasonably  clear  on  the  words  of  the  covenant 
that  it  was  not  intended  to  bind  the  income  of  the 
married  woman  from  the  settled  property,  or  that  the 
covenant  ^ould  apply  to  capital  coming  to  her  after 
the  date  of  the  settlement  to  an  amount  not  exceeding 
£200. 

If  the  income  would  not  be  bound,  it  does  not  seem 
right  on  principle  to  hold  that,  because  the  married 
woman  accumulates  it  and  does  not  spend  it,  she 
thereby  makes  that  bound  which  was  not  bound 
before.  Why  should  the  accumulations  pass  from 
her  P  If  accumulations  of  income  in  her  hands  or  in 
the  hands  of  her  bankers  are  not  bound,  why  should 
they  become  bound  when  invested  ?  I  fail  to  see  the 
reason. 

That  being  my  view— vis.,  that  the  covenant  and 
principle  clearly  point  to  the  property  not  being 
bound,  am  I  obliged  by  the  authorities  to  give  a 
decision  in  the  contrary  sense  P 

There  are  two  cases  m  point.  The  first  is  Leuns  v. 
Afadocks,  That  was  a  decision  on  a  covenant  by  a 
man  on  marriage  to  settle  all  the  personal  estate  of 
which  he  shoidd  at  any  time  be  possessed.  Such  a 
covenant  is  of  an  entirely  dilferent  character  from^  the 
covenant  here,  and  different  considerations  might 
well  apply  in  construing  it.  Lord  Eldon  appears  to 
have  tnought  in  that  case  that  income  would  not  be 
bound  by  the  covenant  as  income,  but  that  it  might 
be  so  dealt  with  as  to  become  capital,  in  which  case, 
having  acquired  the  character  of  capital,  it  would  be 
bound  as  capital :  see  17  Yes.  at  pp.  55,  56,  But  I 
think  that  ms  observations  must  be  limited  to  the 
circumstances  of  the  case  before  him.  I  doubt  if  Lord 
Eldon  meant  more  than  this,  that  capital  so  held  as 
to  indicate  an  intention  that  it  should  be  bound 
would  be  bound.    Bvenif  Lord  Eldon*s  observations 
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ATTOENXY-GEinSBAL  V,  BbOWN. 


High  Ooubt. 


bound  me  at  all  in  a  case  like  this,  I  should  require 
evidence  of  the  circumstanoes  here  in  order  to  see  if 
his  observations  applied  to  them.  All  I  know  is  that 
the  married  woman  invested  the  income  and  did  not 
spend  it,  and  I  decline  on  that  alone  to  regard  it  as 
ceasing  to  be  her  income,  or  to  hold,  as  I  must  on  the 
contrary  view,  that  she  parted  with  her  right  to  deal 
with  the  moneys  as  accumulated  income. 

With  regard  to  Kekewich,  J.'s,  decision  in  In  re 
Bendy,  Wallia  t.  Bevidy,  I  eOiould  ordinarily  follow 
the  decision  of  a  judge  of  co-ordinate  jurisdiction. 
But,  if  the  report  in  the  Law  Beports  is  complete  and 
correct,  with  deference  to  Eekewich,  J.,  1  cannot 
follow  his  decision  in  that  case.  But  I  think  that 
there  must  have  been  other  circumstances  there, 
material  to  the  decision  which  are  not  in  the  report. 
However  that  may  be,  having  a  clear  opinion  on  the 
question  of  principle  and  on  the  covenant  in  this 
case,  I  ouffht  to  give  effect  to  my  view,  and  I  decide 
according^  that  the  investments  of  income  are  not 
bound  by  the  covenant. 

Solicitors  for  the  plaintifliB,  Pitman  &  SanSy  for  ff, 
Buasdl,  Lichfield. 

Solicitors  for  the  defendant,  Bowdiffee,  BawU^  <k 
Go. 


April  12. 


Q.  B.  Div.  ^ 

Yau^an  Williams  ' 
and  £[ennedy,  JJ. ) 

ArrOBNBY-GsinBBAL  V.  Bbowk.  (a.) 

Inland  revenue — Succession  duty — Partnership  deed — 
Contract  for  valudbU  consideration  in  money  or  money*  e 
worth— Succession  Duty  Act,  1851  (16  cfe  17  Vict.  c. 
51),  s.  2. 

A  faiher  admitted  his  son  into  partnership  for  a  term 
of  five  years.  The  assets  of  the  business  were  then  valued 
at  about  £62,000,  of  which  two'thirds  ufas  to  be  deemed 
the  father*s  sTiare,  and  one^third  the  son*s  ;  and  one  oon^ 
dition  of  the  partnership  was  thait  in  the  event  of  the 
father  dying  within  five  years  the  son  was  to  take  the 
whole  of  the  business  and  pay  to  the  father's  executors 
or  administrators  £10,000.  By  a  contemporaneous  deed 
the  son  agreed  to  pay  to  the  falher  and  his  executors  a 
rent-charge  o/  £139  per  annum  in  respect  of  the  freehold 
property  of  the  partnership. 

The  son  brought  no  capital  into  the  business,  and  the 
father  died  before  the  term  of  the  partnership  had 
expired. 

The  Inland  Bevenue  Oommissioners  claimed  succession 
duty  from  the  son  in  resjpect  of  the  then  estimated  value 
of  the  business,  less  the  £10,000  to  be  paid  to  the  father's 
representatives^  and  less  the  son's  one-third  share  of  the 
business,  on  the  ground  that  although  inform  the  partner- 
ship arrangement  was  a  sale  of  part  of  the  business  to  the 
son,  it  was  substantially  a  settlement  by  the  father  under 
which  at  his  death  the  son  benefited,  the  property  being 
admitted  worth  more  than  £10,000  at  that  date. 

Held,  that,  taking  all  the  circumstances  in  considera- 
tion, the  £10,000  to  be  paid  by  tJie  son  was  a  fair  com- 
mercial value  to  place  upon  the  business  for  the  purposes 
of  the  partnership.  The  transaction  could  not  be  re- 
garded^ therefore,  as  in  substance  a  *'  settlement,"  and  the 
son  was  not  liahle  to  pay  succession  duty  on  <icquiring 
the  whole  of  the  business  on  the  death  of  his  father. 

Information  by  the  Attorney-General. 
The  following  were  the  facts  of  the  case  as  stated 
in  the  information : 

(a.)  Beported  by  Ebskdie  Bbid,  Esq.,  Barrister- 
at-Law« 


The  defendant,  Thomas  Brown,  had  for  many  years 
managed  the  cotton  spinning  business  of  his  father, 
George  Brown.  For  certain  reasons  the  father  con- 
sidered it  desirable  Uiat  the  son  should  become  a 
partner  with  him  in  the  business ;  and,  on  the  SUt  of 
March,  1881,  they  entered  into  a  contract  of  partner- 
ship for  a  term  of  five  years.  At  that  time  the 
business  was  valued  by  them  at  £62,445.  The  son, 
on  being  made  a  partner,  brought  no  capital  into  th^ 
business.  Of  the  then  estimated  value  of  the  bunnt m 
it  was  arranged  tiiat  the  sum  of  £41,630  should  be 
considered  as  having  been  brought  into  the  partner- 
ship by  G^rge  Brown,  and  the  remaining  £20,815 
by  the  defendant  Thomas  Brown. 

The  material  terms  of  the  deed,  in  the  events  which 
happened,  were  contained  in  paragraph  29,  which  ran 
thus :  *'  If  the  said  George  Brown  shall  die  during  the 
partnership,  the  said  Thomas  Brown  shall  be  absi)- 
solutely  entitled,  for  his  own  use  and  benefit,  to  the 
whole  or  entirety  of  the  capital  of  the  partnenhip. 
.    .     .    And  the  said  Thomas  Brown  shall,  within 
six  calendar  months  next  after   such  death,  duly 
execute  and  deliver  unto  the  executors  or  admima- 
trators  of  the  said  George  Brown  a  bond    ...   for 
the  pajrment  to  them  of  the  principal  sum  of  £10,000, 
with  interest  after  the  rate  of  4  per  cent,  per  annuoL 
•   .   .   But  if  the  said  Thomas  Brown  shall  die  during 
the  partnership,  the  said  George  Brown  shall  be  abso- 
lutely entitled,  for  his  own  use  and  benefit,  to  the  whole 
of  the  capital  of  the  partnership,  and  the  said  (George 
Brown  shall,  within  six  calendar  months  next  ait«t 
such  death,  duly  execute  and  deliver  unto  the  execu- 
tors or  administrators  of  the  said  Thomas  Brown  a 
bond     ...    for  the  payment  to  them  of  the  prin- 
cipal sum  of  £15,000." 

There  was  also  another  contract  of  even  date, 
drawn  up  and  executed  in  relation  to  the  freehold 
property  of  the  firm,  in  which  it  was  provided  that 
£139  per  annum  was  to  be  paid  by  the  son.  to  the 
father. 

The  contract  of  partnership  was  carried  into  effect, 
and  the  two  carried  on  business  together  until  October, 
1884,  when  George  Brown  died. 

According  to  uie  partnershh)  books,  the  assets  of 
the  business  at  the  ^ath  of  Gaorge  Brown  were  of 
the  value  of  £67,810,  of  which  sum  £45,894  was  the 
share  of  G^rge  Brown  in  the  same,  and  the  whole  of 
that  amount  passed  on  his  death  (less  the  sum  of 
£10,000)  to  the  defendant  Thomas  Brown  absolutely. 

The  commissioners,  on  these  facts,  considered  th&t  the 
provisions  of  clause  29  did  not  constitute  a  '*  sale  and 
purchase,"  but  were  in  offset  a  family  arrangement 
by  which  the  defendant,  on  his  father*  a  death, 
succeeded  to  the  whole  of  the  deceased  partner^s 
interests  in  the  business  (less  the  sum  of  JBlO,000)  in 
the  same  way  as  if  the  father  had  left  them  to  his  son 
by  will. 

A  daim  for  succession  duty  was  then  put  in  by 
the  Crown  in  respect  of  the  capital  of  tiie  partner- 
ship passing  to  the  defendant,  less  his  orig;inal  share 
therein  and  the  sum  of  £10,000  payable  to  the  estate 
of  the  deceased. 

Sir  B.  B.  Finlay,  S.G.  (with  him  Vaughan 
Hawkins),  for  the  Crown. — ^The  question  ia  whether 
the  transaction  as  disclosed  by  the  partnenhip  deed 
itself  is  in  fact  a  sale  or  a  settlement  by  which  the 
father  desired  to  benefit  his  son.  If,  as  the  Crown 
contends,  it  was  the  latter,  then  to  the  an&ount  which 
the  son  has  benefited  therefrom,  suooession  duty  is 
payable :  Orossman  ▼.  T?ie  Queen,  35  W.  K.  90S, 
18  Q.  B.  D.  256 ;  Fryer  ▼.  Morlan^^  25  W,  B.  21, 
3  Ch.  D.  675 ;  Floyer  v.  Banks,  12  W.  K.  28,  3  De 
G.  J.  &  S.  306;  The  Attorney-Generul  t.  Ban» 
Wolverton,  mnte,  p.  236,  [1896]  2  a   B.  389,  [1897]  1 
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Q.  B.  281.  The  faot  that  there  may  have  been  some 
oonndention  moTing  from  the  son  to  the  father  is 
oot  of  itself  evidence  that  the  transaction  is  a  '*  con- 
tract for  yalnable  consideration  in  money  or  money's 
vorih  "  of  sach  a  kind  as  would  exempt  the  son  from 
the  payment  of  succession  dnty:  Lord  Advocate  v, 
SUgmcky  14  Soot.  L,  E.  643.  See  report  also  in 
HiiuQn's  Death  Duties,  last  ed.,  p.  548. 

Eddane,  Q,0.  (with  him  DanckuferU),  for  the  de- 

fokdant— The   arrangement  does  not  come   within 

Hctioii  2,  and  if  it  does  it  is  exempted  from  succession 

duty  by  the  proviso  in  section  17  of  the  Act  of  1851. 

[YiVOHAN  Willi AH8,  J. — If  the  transaction  falls 

vHhin  Mciion  2,  then  section  17  does  not  help  you. 

If  it  does  not  fall  within  section  2  you  do  not  require 

wdoD  17  at  all.]    Under  the  deed  of  even  date  with 

tiie  putnership  deed,  the  freehold  property  of  the 

bosbesswas  sold  to  the  partnership,  which  was  to 

paj  to  the  Oilier  and  his  executors  a  rent-charge  of 

£139  a  year.    If  tihe  father  survived  the  son  that  was 

motioidly  inoperative,  but  if  the  son  survived  the 

hOm  it  created  a  heavy  biurden  on  the  business,  and 

tteimderhJdns  of  that  liability  constituted  a  valu- 

aUe  OQDsideration,  and  probably  accounted  for  tiie 

Ud  that  the  son  was  only  to  pay  £10,000  for  the 

dnie  of  his  father  in  the  event  of  the  latter  dying 

dmag  the  partnership.    If  both  partners  survived 

the  period  of  five  years  fixed  for  the  continuance  of 

flw  partnership  under  the  deed,  the  business  was  then 

to  be  diWded  equally. 

OfdJM  V.  Preston,  10  W.  E.  257,  3  De  J.  F.  &  J. 
396.  and  AUometf-General  v.  Bowling,  28  W.  R.  673, 
"     )  5  Bx.  D.  139,  were  referred  to. 


Vauohait  Williahs,  J. — Shortly  the  question  we 
Itfe  here  to  decide  is  whether  the  right  which  the 
I     defendant,  as  the  surviving  partner,  has  to  the  money, 
popttty,  stodc-in-trade,  and  assets  of  the  business 
H  a  right  which  has  accrued  to  him  by  way  of 
"tooeasion  from  his  father  or  whether  it  is  a  ri^ht 
I    v'bich  aocmes    to   him   by   reason   of   his  havmg 
'    pordiaaed  this  interest  for  some  money  consideration. 
It  ia  admitted  that  if  it  is  the  former — that  is,  if  the 
^nomctUm    ia     in   substance    a    gratuity  by    the 
''tber  to   the    son  —  then   the   contention   of   the 
^^rovn  is  right.     If,  on  the  other  hand,  the  son  has 
tonglit  this  interest,  paying  a  full  and  fair  commer- 
cial valoe  for  it»  then  t^ere  is  no  succession  within 
the  t— ^»Ting  of  section  2  of  the  statute  of  16  &  17 
^>ct.c51.    That  section  defines  a  <*  succession"  as 
^<^0<>wi:  '*Bvery  past  or  future  disposition  of  pro- 
potf  by  reason  whereof  any  person   has  or  shall 
beenne  beneficially  entitled  to  any  property  or  the 
■Bsooie  thereof  upon  the  death  of  any  person  dying 
after  the  time  appointed  for  the  commencement  of 
tUaAet,  shall  be  deemed  to  have  conferred  or  to 
cooler  on  the  person  entitled  by  reason  of  any  such 
^vpositioa  or   devolution  a  succession."      Now,  I 
•eras  with  the  contention  of  the  Solicitor-General 
w  one  most  look  at  the  substance  of  the  trans- 
ition, and  it  ia  not  because  a  deed  on  the  face  of  it 
■Ppean  to  be  treating  of  a  commercial  transaction, 
or  that  it  contains  stipulations  for  a  mtuity  or 
•^Milations  that  upon  the  father's  death  the  son 
wl  be  entitled  to  a  certain  property,  that,  therefore, 
ftt  poaaifaality  of  a  "  succession "  is  excluded.     One 
anst  not  only  look  at  the  bargain  as  a  whole,  but 
ces  mast  alao  look  at  each  piwrt  of  it  and  see  and 
iiqinrB  as    to     each   portion,    if  it  is  a  commercial 
hu^aan  or  whether  it  is  merely  a  stipulation  outside 
■eh  a  bargain  altogether.      I  have  come  to  the  con- 
inon  that  this  particular  clause  29,  like  the  rest  of 
ks  deed,  ia  part  and  parcel  of  an  honest  commercial 
Bmsaetion.     I  should  have  assumed  that  for  myself 
ookiDg  at  the  partnership  deed  as  ^uch,  with  the  , 


provision  of  the  sort  there  is  here,  setting  out  what  is 
to  take  place  in  the  case  of  the  death  of  the  father 
and  of  the  son  respeotivelv,  during  the  continuance  of 
the  partnership,  imless  were  was  something  in  the 
deed  to  negative  the  presumption  that  it  was  to  be  a 
purely  commercial  transaction  between  the  parties. 
What  do  we  find  ?     In  clause  29  there  is  a  proviso 
which  is  certainly  a  very  remarkable  one,  and  which 
was  the  foundation   of  the  Solicitor-Gtoeral*s  con- 
tention for  the  Crown  that  this  was  never  intended  to 
be  by  the  parties  themselves  a  commerical  bargain 
at  all.    It  is  this — ^that  we  now  know  that  whereas 
the  father  took  two-thirds  of  the  business  and  the 
son  only  one-third,  we  find  that  in  the  case  of  the 
death  of  the  father — ^that  is,  in  the  event  of  his  two- 
thirds  accruing  to  the  son  by  reason  of  the  provisions 
of  the  partnership  deed — the  son  is  only  to  pay  to  the 
representatives  of  the   father  the  sum  of  £10,000; 
whereas,  in  the  event  of  the  son  dying  during  the 
lifetime  of  the  father,  then  the  father  is  to  pay  £15,000 
for  the  one-third  of  the  son.     That  is  a  larger  sum 
than  that  payable  by  the  son.    If  that  were  all,  it 
would  make  me  condude  that  the  arrangement  under 
which  the  father's  two-thirds  so  passing  to  the  son 
was  in  the  nature  of  a  gratuity  to  the  son  to  the 
extent   of  the  excess  of  the   value   of   this   two- 
thirds  over  and  above  the  £10,000  which  was  payable 
by  the  son,  and  was  in  substance  a  settiement  of  that 
amount  on  the  son,  and  as  such,  duty  would  be  pay- 
able as  on  succession.     Mr.  Haldane  pointed  out, 
however,  that  these  figures  were  fixed  in  the  deed  in  a 
purely  commercial  spirit,  and  ihat  the  son  in  certain 
events  might  have  found  he  had  made  a  very  bad 
bargain  and  yet  would  be  compelled  to  stand  by  it. 
He  also  drew  our  attention  to  the  terms  of  the  deed 
of  even   date,  under    which    there   are    provisions 
practically  inoperative  in  the  event  of  the  father  sur- 
viving the  son,  but  which  would  be  a  very  serious 
incumbrance    on   the    estate   if   the  son    survived. 
Moreover,  whichever  of  the  two  survived,  the  obliga- 
tion to  take  the  business,  even  if  it  were  at  that  iSme 
being  carried  on  at  a  loss,  was  certain  and  absolute. 
It    was    an    unconditional  obligation   to    take    the 
business  with  all  its  liabilities.     From  the  returns  of 
the  profits  of  the  last  few  years  it  is  obvious  that 
this  was  a  business  of  a  speculative  character.    There 
was  also  a  binding  undertaking  that  the   surviving 
partner  should  indemnify  the  estate  of  the  deceased 
partner  in  respect  of  the  debts  and  liabilities  of  the 
business.  '  Taking  all  these  circumstances  into  con- 
sideration, which  have  only  come  to  light  during  the 
argument,  I  think  the  partners  were  right  in  fixing 
the  amount  to  be  paid  at  a  less  sum  than  the  then  esti- 
mated value  of  the  property  which  at  first  sight  seemed 
to  be  its  fair  commeroual  value.     I  prefer  entirely  to 
discard  the  estimated  value  of  £62,000  as  the  true 
figure  at  which  the  property  ought  tiien  to  have  been 
returned  at.    I  consider,  for  the  reasons  above  stated, 
that  very  possibly,  in  the  case  of  the  father  succeed- 
ing to  the  son,  the  one-third  interest  of  the  son  would 
have  been  worth  to  him  £15,000.     In  the  event  of 
the  son  surviving  the  father  then  that  tiie  father's 
two-thirds  would  be  worth  to  the  son  £10,000.    The 
fact,  as  I  have  before  said,  that  these  figures  were 
fixed  and  payable  under  any  dzoumstances  gave  rise, 
primd /octet  to  the  contention  of  the  Crown  that  on 
the  transfer  of  the  father's  interest  to  the  son,  the 
amount  so  passing  tolthe  son  under  clause  29  was  liable 
to  succession  duty.  For  the  reasons  I  have  mentioned, 
I  have   satisfied  myself  that  these  figures  may  be 
regarded  as  having  been  properly  arrived  at  as  the 
real  commercial  value  of   the   partners'   respective 
shares  in  the  business.    It  is  so  stated  in  answers  to 
the  information  and  in  the  affidavits  of  the  def endant» 
and  although  the  defendant's  witnesses  were  present 
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and  ready  to  be  examined  on  this  point  they  were 
not  croBB-eKamined  by  the  Crown.  I  think,  therefore, 
the  Crown  has  failed  to  establish  its  contention  that 
this  was  not  a  commercial  transaction. 

Kennedy,  J. — ^I  agree.  The  transaction,  in  my 
opinion,  was  nothing  more  than  a  genuine  commercial 
bargain,  and  was  not  in  substance,  any  more  than  in 
form,  a  settlement  of  so  much  made  by  the  father  on 
his  son.  For  the  Crown  it  was  admitted  that  if  it 
was  the  former  no  duty  would  be  payable,  nor  would 
the  question  be  raised  that  the  valuation  placed  on 
the  property  was  not  a  fair  and  reasonable  one. 

Information  dismissed  vnth  costs. 

Solicitor  for  the  Grown,  The  Solicitor  of  Inland 
Revenue. 

Solicitors  for  the  defendant,  Bowdtffes^  Rawle,  dk  Cb., 
for  Richard  Jackson  A  Son,  Ghorley. 


a  B.  Div.  1  ...  ^ 

(Wills  and  Grantham,  JJ.)  /  ^^^  ^' 

The  Mersey  Docks  and  Harbour  Board  v.  Com- 
missioners OF  Inland  Beyenub.  (a.) 

Inland  revenue — Stamp  duty — Annuity  secured  by  bond 
—"  Conveyance  on  sale  ^'— Stamp  Act,  1891  (54  <fe  55 
Vict.  c.  39),  ss.  54,  60,  87  (2),  schedule  l-^Mersey 
Dock  Acts  Consolidation  Act,  1858. 

A  dock  company  hctd  statutory  powers  to  borrow 
money  for  certain  purposes,  and  '*  all  money  so  borrowed 
by  the  board  of  directors  was  to  be  secured  either  by  bonds 
or  by  annuities.^*  The  company  having  by  deedgranted  a 
large  number  of  annuities,  the  question  was  raised  by  the 
Commissioners  of  Inland  Revenue  cU  what  rate  the  instru- 
ments  by  which  they  were  secured  to  the  annuitants 
should  be  charged  with  stamp  duty  under  section  87  (2) 
of  the  Stamp  Act,  1891,  the  annuity  deeds  having  been 
presented  to  the  Commissioners  stamped  as  securities  on 
an  ad  valorem  duty  of  2s.  6d.  per  cent,  under  the  head 
"  Mortgage,  Bond,  Debenture  Covenant,  dkc." 

Held,  that,  as  the  annuities  were  payable  for  an 
indefinite  period,  and  could  only  be  redeemed  or  extin- 
guished by  the  board  purchasing  them  at  the  then  market 
price,  the  deed  securing  such  an  annuity  was  in  the 
nature  of  a  **  conveyance  on  sale  "  and  not  a  bond  to 
secure  the  repayment  of  an  advance  or  loan  to  the  com- 
pany,  and  was  therefore  chargeable  at  the  rate  of  10s. 
per  cent,  as  a  contract  of  sale  and  purchase. 

Case  stated  by  the  Commissioners  of  Inland 
Bevenue. 

The  appellants  the  Mersey  Docks  Co.  had  power 
given  them  by  the  Mersey  Dock  Acts  Consolidation 
Act,  1858,  to  borrow  money.  This  the  company  was 
empowered  to  do  in  one  of  two  ways— either  as 
loans  repayable  with  interest  within  a  fixed  period, 
or  by  the  granting  of  annuities. 

The  question  for  the  decision  of  the  court  was 
whether  the  bonds  given  by  the  company  to  secure 
these  annuities  should  under  section  87  (2)  of  the 
Stamp  Act,  1891,  be  stamped  as  contracts  of  sale  and 
purchase  at  lOs.  per  cent,  or  as  securities  for  sums 
adyanced  at  2s.  6d.  per  cent. 

The  Commissioners  were  of  opinion  that  the  con- 
tract between  the  appellants  and  the  annuitants  was 
one  of  sale  and  purchase,  and  that  the  annuity  was  not 
granted  by  way  of  repayment  of  any  loan  intended 
to  be  so  repaid  as  to  render  the  ins^ument  charge- 
able with  the  lesser  stamp  duty  under  the  above- 

(a.)  Beported  by  Erskine  Beid,  Esq.,  Barrister- 
at-Law. 


mentioned  section  of  the  Stamp  Act,  1891,  and  that, 
therefore,  the  instrument  was  chargeable  with  duty 
at  the  rate  of  10s.  per  cent,  as  "a  conveyance  or 
transfer  on  sale." 

The  material  facts  stated  in  the  case  were  shortly 
these :  The  deed  out  of  which  the  question  arose  con- 
tained this  clause :  '*  This  indenture  witnesseth  that 
on  consideration  of  £300  the  board  do  hereby  .  .  . 
covenant  and  grant  with  and  to  the  annuitants  that 
the  board  and  their  successors  will  pay  to  the  annui- 
tants an  annuity  or  yearly  sum  of  £8  58.  .  .  . 
and  the  annuitants  do  hereby  agree  to  accept  the  said 
annuity  or  yearly  payment  in  full  satisfaction  and 
discharge  of  the  said  sum  of  £300  advanced  and  lent 
as  aforesaid,  provided  always  that  the  said  annuity 
shall  in  all  respects  be  subject  to  the  provisions  of  the 
Mersey  Dock  Acts  Consolidation  Act,  1858,  in  relation 
to  Mersey  Dock  annuities." 

The  annuity  was  payable  for  an  indefinite  period^ 
i.e.,  until  purchase  or  extinguishment  or  redemption 
under  the  Acts. 

By  section  308  of  the  Mersey  Dock  Acts  Consolida- 
tion Act,  1858,  if  at  any  time  there  should  not  be  any 
bonds  or  otiier  securities  granted  by  the  board,  or  for 
the  payment  whereof  they  might  be  liable,  and  ii 
there  should  not  be  an  annuitant  willing  to  s^  to  the 
board  the  amount  of  the  annuity  so  held  by  him,  it 
should  in  that  case — but  in  such  case  only — be  lawful 
for  the  board  to  redeem  so  much  of  the  Mersey  Dock 
annuities  as  the  amount  of  the  surplus  [of  the  speoially 
set  apart  fund]  thereinbefore  directed  to  be  so  applied 
might  permit  at  a  rate  equal  to  the  average  market 
price  of  such  annuities  during  the  six  months  im- 
mediately preceding. 

Section  309  directed  that  the  order  in  whioh  the 
board  shall  be  entitled  to  redeem  such  annuities  should 
from  time  to  time  be  decided  by  a  ballot. 

The  following  sections  of  the  Stamp  Act,  1891,  are 
material: — 

Section  54. — '*  For  the  purposes  of  this  Ajot  the 
expression  *  conveyance  on  sale  *  shall  include  every 
instrument  .  .  .  whereby  any  property,  or  any 
estate  or  interest  in  any  property,  upon  the  sale 
thereof,  is  transferred  to  or  vested  in  a  purchaaer." 

Section  60. — ''  Where,  upon  the  sale  of  an  annuity 
or  other  right  not  before  in  existence,  such  annuity 
or  other  right  is  not  created  by  actual  grant  or  con- 
veyance, but  is  only  secured  by  bond,  .  .  .  the 
bond  or  other  instrument  is  to  be  charged  with  the 
same  duty  as  an  actual  grant  or  conveyance,  and  is 
for  the  purposes  of  this  Act  to  be  deemed  an  instru- 
ment of  conveyance  on  sale." 

Section  87. — "  (2)  A  security  for  the  payment  of 
any  rent-charge,  annuity,  or  periodical  payments  by 
way  of  repayment  or  satisfaction  or  discharge  of  any 
loan,  advance,  or  payment  intended  to  be  so  repaid, 
satisfied,  or  discharged,  is  to  be  chaiged  ^with  the 
same  duty  as  a  similar  security  for  the  payment  of 
money  so  lent. 

Joseph  WaMon,  Q.C.  ( Carver  with  him),  for  the  Mersey 
Docks  Co. —The  instrument  was  not  a  coa-reyance  or 
transfer  on  sale  of  any  property  within  the  meaning 
of  schedule  1  of  the  Stamp  Act,  1891,  for  the  £300 
was  paid  to  the  appellants  as  a  loan  or  advancw,  and 
received  by  them  under  their  borrowing  poirera,  to  be 
repaid,  satisfied,  and  discharged  by  the  axmnity 
granted.  It  was  therefore  chargeable  ander  section 
87  (2)  of  the  Stamp  Act,  1891,  with  the  lower  duty 
as  a  covenant  for  tne  payment  of  the  loaa  of  £300. 

jStr  R.  Webster,  A.G.  (Danckwerts  and  Peacock  with 
him),  for  the  Crown. — ^The  transaction  was  that  of  the 
sale  of  an  annuity,  the  instrument  was  a  con-veyanoe 
on  sale,  and  ought  to  be  stamped  at  tiie  higher  rate. 

Wills,  J. — I  admit  that  this  case  is  not  fc«e  from 
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diffionlty,  but  I  feel  no  hesitation  in  giying  judgment 
for  tiie  Crown.  It  seems  to  me  that  we  must  look  in 
the  fint  i^aoe  at  the  Mersey  Dock  Acts  and  see,  if 
we  can,  what  the  tme  nature  of  the  transaction  is  by 
which  these  annuities  are  created.  The  foundation 
of  the  appellants' argument  is  that  by  clause  286  of 
the  Qompany's  private  Aot  of  1858,  all  money 
boROwed  by  the  board  shall  be  secured  either  bv 
bonds  under  their  common  seal,  or  by  annuities,  and, 
therefore,  that  this  is  in  fact  money  borrowed.  That 
is  aoconte  to  a  certain  extent,  but  when  one  comes  to 
look  into  the  various  sections  of  the  Act,  it  is  clear 
that  the  annuities  are  treated  as  annuities  granted  for 
money  paid.  It  is  unnecessary  to  go  into  the  difEer- 
eot  sections  at  length,  but  there  are  some  in  which 
these  annuities  are  contrasted  (section  290  for 
example)  with  the  case  of  money  borrowed  on  bonds. 
Farther  on  we  find  that  the  deed  is  described  as  a 
deed  of  grant.  Mcreover,  the  statutory  form  of  the 
Dodd  certificate  speaks  of  the  purchaser  as  the  "  pro- 
prietor "  of  the  annuity.  The  particular  language  of 
the  partioular  instrument  in  this  case  cannot  alter  the 
power  given  to  it  by  the  Act  of  Parliament. 

We  have  been  frankly  told  that  the  certificate  was 

not  drawn  up  in  the  exact  form  given  by  the  statute 

and  was  expressly  framed  to  meet  the  point  now  at 

i»ieand  to  make  the  transaction,  if  it  could  be  made 

to,  one  of   mortgage  and  not  sale.    [His  lordship 

haviiur  read  section  ^  of  the  Stamp  Act,  1891,  con- 

tmned:]    The  deed  in  this  case  vests  in  the  person 

who  made  the  payment  the  property  in  the  annuity. 

It  makes  him    the  proprietor,  and  therefore  there 

moat  have   been  within  the  meaning    of  this  54th 

Hction  "a conveyance  on  sale,"   and  the   grantee 

l)eoomeB  the  purchaser.    He   is  also,  I  think,  the 

porchaser  within  the  words  of  section  60.    If  there 

is  any  real  inconsistency  between  the  language  used 

in  those  two  sections  and  that  of  section  87  it  must 

he  dealt  with,  but  it  is  not  for  the  court  to  raise  an 

uiooQiistency  if  none  exist.    In  my  opinion  section  87 

naUy  relates  to  terminable  annuities,  which,  in  the 

<Rdinary  sense  ol  that  expression,  this  kind  of  annuity 

ve  are  now    considering    is    not.    This   loan  was 

rviHy  never  meant  to  be  repaid.    It  was  in  very 

amch  the   same  position  as  consols.      Except    by 

adeeming  the  loan  it  could  never  be  paid  off  by  the 

1^   Co.,    no    matter    how    long    the    company 

ttotiaued  to  pay  the  annuity.    It  is  therefore  wrong 

to  say  that  the  £8  ds.  a  year  paid  the  annuitant  by 

the  company  was  paid  in  **  satisfaction  and  discharge 

of  the  loan."     For  these  reasons  I  think  the  conten- 

tion  of  the  Grown  ought  to  be  upheld  and  duty  paid 

A  the  higher  scale. 

Okastham,  J.,  concurred. 

Afpeai  dimiased, 

Soliciton  for  the  appdlants,  RowcUffes,  Bawle,  dk 
Ct.,  for  il.  jT.  Squarey,  Liverpool. 

fiulidtor  for  the  Crown,  TTie  Solicitor  of  Inland 
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Eioppel — Certificate — Fully  paid-up  shares, 

A  company  borrowed  money  from  the  appellant  on  the 

(«•)  Eeported  by  C.  H.  Grafton,  Esq.,  Barrister- 
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security  of  certain  fully  paid-up  shares^  and  delivered 
to  him  certificates  under  their  common  seal  to  the  effect 
that  on  each  of  these  shares  the  full  amount  had  been 
paid,  and  this  was  believed  to  be  so  by  the  appellant. 
As  a  matter  of  fact  these  shares  were  not  paid  up  at  all, 
neither  had  any  contract  been  registered  under  section  25 
of  the  Companies  Act,  1867. 

Held,  that  the  company  were  estopped  from  alleging 
that  the  shares  were  not  fully  paid  up,  although  upon 
inquiry  and  investigation  the  appellant  would  have 
discovered  otherwise ;  and,  consequently,  that  he  vkls  not 
liable  to  be  put  on  the  list  of  contributories. 

Decision  of  the  Court  of  Appeal,  44  W.  li,  577, 
[1896]  2  Ch,  625,  reversed. 

This  was  an  appeal  by  F.  Bloomenthal  from  an 
order  of  the  Court  of  Appeal  (Lindley,  Lopes,  and 
Bigby,  L.JJ.),  reported  under  the  name  In  re 
Monnier  (Veuve)  et  ses  Fils  {Limited),  Ex  parte 
Bloomenthal,  44  W.  R.  577,  [1896]  2  Ch.  625,  which 
affirmed  an  order  of  Vaughan  Williams,  J. 

The  facts  are  given  in  the  report  below,  and  are 
shortly  these. 

Bloomenthal  lent  money  to  the  Company  Monnier 
(Yenve  &  FUs)  and  received  as  security  for  his  loan 
16,000  shares;  he  was  registered  as  holder  and 
received  certificates  that  these  shares  were  fully  paid 
up.  No  cash  had  ever  been  paid  for  the  shares,  nor 
had  any  contract  been  registered  under  section  25  of 
the  Companies  Act,  1867.  The  company  went  into 
liquidation,  and  Bloomenthal  took  proceedings  to 
have  his  name  removed  from  the  regfoter.  The  cir- 
cumstances attending  the  loan  are  discussed  at  length 
in  the  judgments. 

The  Court  of  Appeal  came  to  the  conclusion  that 
the  appellant  must  have  known  that  nothing  had  been 
paid  for  the  shares,  and  that  he  was  liable  to  be  put 
on  the  list  of  contributories  for  the  full  amount. 

Bloomenthal  appealed. 

Sir  B,  T,  Reid,  Q,C„  and  Astbury,  Q,C,  {M.  L. 
Romer  with  them),  for  the  appellant. 

Eve,  Q,C,t  and  Martelli,  for  the  respondent. 

Pickard  v.  Sears,  6  A.  &  E.  469 ;  Freeman  v.  Cooke, 
2  Ex.  654 ;  Parbury's  case,  44  W.  R.  107,  [1896]  1  Ch. 
100;  In  re  Raihoay  Time  Tables  Co,,  37  W.  R.  531, 
42  Ch.  D.  98;  Oakes  v.  Turquand,  L.  R.  2  H.  L. 
325,  were  cited  or  referred  to. 

Lord  Halsbuby,  C. — In  this  case  I  should  have 
felt  very  great  regret  indeed  if  I  had  been  compelled 
to  affirm  the  judgments  which  have  been  appealed 
against.  I  thmk  that  I  can  hardly  imagine  a  greater 
scandal  to  the  administration  qf  justice  than  would 
be  involved  in  affirming  that  a  person  could  be  treated 
with  such  grievous  injustice  as  would  have  been  in- 
flicted upon  the  appeUant  here  if  those  judgments  had 
been  affirmed.  With  the  greatest  possible  respect  to 
all  the  learned  judges  who  have  taken  part  in  this 
discussion,  it  appears  to  me  that  they  have  all  been 
affected  by  the  circumstances  of  the  case,  which  they 
describe  as  circumstances  of  great  hardship.  For  iny 
own  part  I  am  unable  quite  to  follow  that  view,  it 
seems  to  me  that  it  is  a  somewhat  illogical  view.  If 
the  appellant  here  was,  as  some  of  their  lordships 
seem  to  think,  put  upon  an  inquiry,  or,  as  some  others 
of  them  seem  to  think,  actually  knew  the  true  condi- 
tion of  thinffs,  he  is  not  an  object  of  sympathy  at  all ; 
he  has  simply  entered  into  an  adventure  in  which  he 
has  been  unfortunate,  and  he  must  take  the  conse- 
quences of  his  own  rashness.  I  should  sympathise 
with  him  very  much  if  I  thought  this  judgment 
could  be  affirmed,  because  I  should  regam  him  as 
being  a  person  who  had  been  "entrapped,"  which 
I  thmk  is  the  phrase  which  is  used  m  one  of  the 
judgments,  or  had  <<  fallen  into  a  pitfall,**  which  is 
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the  phrase  used  in  another  jadgment,  by  those  per- 
sons who  have  got  his  money  by  a  misrepresentation 
(whether  a  wilful  misrepresentation  or  not  it  is  im- 
material to  inquire),  and  they  having  got  his  money, 
he  is  oalled  upon  not  only  to  lose  the  money,  but  to 
incur  an  enormous  liability  which  to  most  persons  (I 
am  sure  I  do  not  know  whether  to  him  or  not)  would 
be  absolute  ruin.  The  narrative  is  a  very  short  one. 
A  company,  of  which  he  is  the  stationer,  is  in  want 
of  money,  and  they  apply  to  him  to  lend  the  money, 
and  they  promise  to  g^ve  him,  as  security  for  the 
money  he  lends,  "  fully  paid-up  shares."  I  shall  say 
a  wonl  in  a  minute  as  to  what  that  phrase  means. 
That  is  what  they  promise  to  give  him,  and  relying 
upon  that  promise  he  lends  them  £1,000.  After- 
wards the  same  process  is  renewed  (I  do  not  think 
anything  really  turns  upon  any  difference  in  the 
terms),  and  he  lends  £600  more.  Then  the  company 
is  wound-up,  and  he  finds  himself  made  responsible 
for  £16,000.  I  cannot  imagine  a  more  pitiable 
narrative,  if  it  were  possible  in  point  of  law  to  estab- 
lish the  daim  against  him  to  that  extent.  I  am  of 
opinion  that  no  such  claim  can  be  established  against 
him ;  because  it  appears  to  me  that  the  company  who 
obtained  his  money  upon  the  distinct  representation 
that  what  they  were  about  to  give  him  were  "  fully 
paid-up  shares,"  obtained  it  by  a  misrepresentation 
of  a  fact  which  he  had  a  right  to  believe  and  act 
upon,  and  in  my  view  did  believe  and  did  act  upon, 
and  he  parted  with  his  money  upon  the  belief  that  he 
had  got  that  security.  It  appears  to  me  that  it  is 
hopeless  to  contend  that  after  a  representation  made 
by  the  company  for  the  purpose  of  inducing  a  man  to 
act  upon  it  by  parting  with  his  monev,  it  is  competent 
for  them  to  turn  round  and  say,  *'  Tou  should  have 
inquired,  you  should  have  observed  certain  circum- 
stances, and  if  you  had  done  that,  you  would  have 
been  better  advised  than  to  advance  the  money, 
because  you  would  have  known  that  fully  paid-up 
shares  did  not  mean  what  the  words  tiiemselves 
signify,  but  meant  that  no  further  liability  should  be 
insisted  upon  in  respect  of  them."  I  suppose  if  one 
is  to  expand  the  meaning  of  these  words  in  the  sense 
which  the  respondent  now  insists  upon,  one  must  say 
that  that  is  what  they  substantially  mean — ^namely, 
that  there  was  to  be  no  liability  upon  the  shares,  and 
that  the  respondent  would  not  be  oalled  upon  to 
supply  anything  further  to  the  funds  of  the  company 
upon  them. 

Now,  the  ground  upon  which  that  is  suggested 
appears  to  be  partly  a  question  of  law,  and  partly  a 
question  of  fact.  As  to  the  question  of  law,  I  confess 
for  myself  I  entertain  a  doubt  whether  it  is  ever  true, 
in  a  case  where  one  person  has  been  induced  to  act  by 
the  misrepresentation  of  another,  that  you  can  go 
beyond  the  fact  whether  it  is  so  or  not.  In  arriving 
at  a  conclusion  upon  this  question  of  fact,  like  every 
other  question  of  fact,  all  the  circumstances  must  be 
considered.  A  statement  may  be  made  so  prepos- 
terous in  its  nature  that  nobody  could  believe  that 
anyone  was  misled,  and  in  considering  these 
questions,  as  in  Freeman  v.  Cooker  2  Ex.  654,  and 
other  cases  which  might  be  cited  on  the  subject,  the 
learned  judges  discussing  questions  of  fact  together 
with  questions  of  law,  not  unnaturally  sometimes 
point  to  this  or  that  circumstance  as  being  a  circum- 
stance from  which  people  would  naturally  infer  that  a 
man  did  not  believe  what  he  professed  to  believe ;  but 
when  once  the  conclusion  is  arrived  at  that  the  belief 
was  induced,  and  intentionally  induced,  by  a  mis- 
statement of  fact  intended  to  operate  upon  the 
mind  of  another,  upon  which  the  man  has  acted, 
then  I  do  not  think  any  case  can  be  found  in  the 
books  in  which  it  has  been  suggested  that  the  legal 
consequence  does  not  follow— namely,  that  there  is 


estoppel,  and  that  it  is  not  open  to  the  person  who 
has  made  the  representation  to  say,  ''  I  told  you  so 
and  so,  but  you  ought  not  to  have  believed  me~^yoa 
were  too  great  a  fool — I  had  a  right  to  mislead  yoa 
because  you  were  too  great  a  fool."  I  do  not  helieTe 
that  any  such  case  can  be  brought  forward,  or  that 
there  is  any  authority  for  such  a  proposition. 

Now,  dealing  wiUi  it  as  a  question  of  fact,  and 
there  being  no  other  question  of  law  to  be  disposed  of, 
I  come  to  an  exactly  opposite  conclusion  from  that 
which  the  learned  judges  in  the  court  below  h&ye 
arrived  at.    The  circumstances  are  simple ;  they  speak 
for  themselves — res  ipsa  loquitur.    Here  is  a  company, 
which  is  not  too  flush  of  money,  applying  to  their 
stationer  and  printer  for  a  loan  of  money.     Oan  any- 
body believe  that  if  the  appellant  had  known  the  trae 
state  of  the  facts— namely,  that  instead  of  getting  a 
security  he  was  getting  a  liability  to  the  extent  of 
£16,000,  he  would  have  acted  as  he  did  P    Then,  why 
am  I  to  go  out  of  the  natural  and  ordinary  meaning 
of   those   phrases    which   were   used   between   the 
parties  P    He  agrees  to  give  a  loan  if  he  gets  '*  fully 
paid-up  shares."     Now,  what  is   the  meaning  of 
*' fully  paid-up  shares  "  P    I  admit,  though  I  am  not 
at  all  certain  that  the  admission  does  not  go  a  good 
deal  beyond  what  has  been  proved  as  a  fact,  that 
occasionally  the  phrase  "  fully  paid-up  shares  "  may  he 
used  somewhat  colloquially  and  loosely  as  meaning 
shares  upon  which  no  further  liability  can  be  enforced 
by  the  company.    I  vrill  take  that  to  be  so  for  the 
sake  of  argument.     But  what  then  P    Why  am  I  to 
cut  down  and  override  the  natural  meaning  of  the 
words  by  suggesting  that  there  were  fresh  facts  in 
this  case  wUch  would  have  led  this  gentleman  to 
take  them    in    the    narrower    sense  which    I  have 
indicated  P    When  I  look  at  what  was  the  original 
contract  between  the  parties,  what  they  were  doing, 
and  what  they  were  discussing,  and  when  I  look  at 
the  language  used,  it  seems  to  me  that  it  certainly 
lies  upon    the    persons    insisting    upon    g^vin^^   an 
unnatural  meaning  to    the  woras    "  fully   paid-up 
shares  "  to  prove  that  they  can  bear  no  other  meaning. 
I  confess  that  for  myself  I  am  unable   to  see  one 
single  particle  of  evidence  which  suggests  such  an 
interpretation  of  the  words.    The  words  used  in  the 
original  contract  are,  as  I  have  said,  *'  folly  paid-up 
shares."    The  language  of  the  certificate  is  tlus,  that 
Mr.  Frederick  Bloomenthal  '*  is  the  registered  pro- 
prietor," and  so  on,  of  such  and  such  shares,  **  and  that 
on  each  of  such  shares  the  full  amount  has  been  paid." 
Upon  what  possible  sround  can  they  suggest  "  You 
ought  not  to  have  bdieved  that  statement,  you  ought 
to  have  believed  t^t  it  was  only  an   arraogement 
that      the     company     were     issuing       their     own 
shares  "  P 

The  argument  in  the  courts  below  appears  to  have 
turned  upon  what,  I  venture  to  suggest,  is  a  mistske. 
It  was  said,  "  That  could  not  be  true  "  ;  but  it  could 
be  true.  It  cannot  be  deuied  that  there  are  oiroum- 
stances  under  which  shares,  although  in  the  posses- 
sion and  under  the  dominion  and  control  of  the 
company  itself,  are  fully  paid  up  either  by  means  of 
actual  money  or  by  means  of  sucn  matters  registered 
under  the  Companies  Acts,  as  would  have  made  them 
fully  paid-up  shares.  And  I  am  asked  to  assume 
that  because  the  appellant  was  the  stationer  of  the 
company  (for  that  appears  to  be  the  argument  on 
this  part  of  the  case)  he  must  have  known  that  these 
were  not  fully  paid-up  shares  in  that  sense,  and  that 
they  could  not  be.  There  are  one  or  two  hypotheses 
on  which  they  could  be.  One  is  the  suggestion  of 
vendor*s  shares.  Another  is  that  a  shareholder  who 
had  taken  shares  in  the  company  mi^ht  be  desizoos 
of  helping  the  company  to  borrow  money  upon  the 
shares  he  had  taken.    One  need  not  ^o  into  any  other 
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hypothflOB,  beoanse  the  logical  force  of  the  argument 
mut  go  to  this  extent,  that  they  could  not  1^  fully 
piid  np ;  if  the^  oould  be,  it  fails.  So  far,  therefore, 
at  the  proposition  which  was  insisted  upon  in  the 
noort  of  Appeal  is  concerned,  my  answer  is,  I  am 
boond  to  tske  the  language  of  the  parties  unless  tiie 
/adi  ahow  that  it  was  not  used  in  its  proper  and 
utonl  86Dse«  in  the  sense  it  would  bear  to  any 
ordiiuuy  mind. 

JfoWy  that  being  the  state  of  facts,  what  is  the 
evidence  of  the  gentleman  himself,  as  to  whom  it  may 
be   troly    said    that     all     the     judges — perhaps 
Timghaa  Williams,  J.,  may  be  an   exception,   but 
nrtunly  all  the  judges  in  the  Court  of  Appeal— seemed 
to  aisiime  that  he  was  not  juggling  with  the  facts, 
boithit  he  was  intending  to  tell  the  truth?    His 
ititement  is  unequivocal-— he  thought  that  they  were 
Aifl/ paid-up  shares.    I  know  the  sort  of  ^loss  that 
bai  been  put  upon  that  statement.    It  is  said  that  he 
Bvit  hiT8  understood  something  different  from  what 
theworda  signify.      I  have  already  dealt  with  the 
jogieal  argument  upon  that  subject,  but  spealdng  of 
>t  IS  a  popular  phrase,  I  do  not  know  wny  people 
■boold  not  mean  what  they  say  when  they  speak  of 
foUj  Mid-np  ahares.      People  who  know  anything 
•boot  Jimited  liability  companies  know  that  there  is' a 
eoctain  liability  upon  their  shares,  and  that  from  time 
to  time  the  company  calls  up  such  and  such  a  propor- 
tm  of  the  money  due  upon  those  shares,  and  I  should 
ht?e  thought  that  witiiout  bemg  a  lawyer  or  dis- 
cuBDgqnestiona  which  have  been  raised  in  the  courts,  a 
ptfMD  would  ordinarily  understand  that  fully  paid- 
op  shares  mean  shares  upon  which  the  whole  amount 
that  oonld  be  called  had  been  called  up.    That  is  the 
"wsning  of  **  fully  paid-up  shares,"  and  in  strictness 
|t  is  the  only  meaning.    Then,  this  case  appears  to 
bsfe  been  started  by  the  liquidator  under  the  im- 
pMioQ  that   the   appellant  had   received  express 
Botioe  of  the  actual  state  of  things,  and  I  think  that 
<ne  of  the  learned  judges  says  in  terms,  that  it  was 
not  a  question  of  constructive  notice,  but  that  he 
nd  noeived  express  notice.    All  I  can  say  is,  that 
w^psUftQt  hunself  absolutely  denies  it— and  he  is 
**  GrosB-examined   in    any    seuse  which,  in    my 
^pisifln,  ought  to  shake  his  evidence — ^his  bond  fides 
■ss  at  least  been  affirmed  by  three  judges.    And 
w,  when  one  looks  at  the  other  side,  how  is  he  con- 
^is^ieted  ?    I  think  that  there  is  no  real  contradiction 
^^    The  first  witness  who  was  called  says  that  he 
Mmed  that  he  knew  what  was  meant,  but  that  he 
^Bot  undertake  to  say  that  he  ever  said  a  word 
*«vt  it«    With  that  exception  the  evidence  of  the 
^dlant  goes  uncontradicted,    that    he    did   not 
■Bov,  and  bad  no  reason  to  think  that  the  repre- 
"BBtttion  made    to    him    was   not   perfectly    true. 
fl  that  is    the  state  of  the  facts  at    which   one 
^^w  in  considering    the   evidence   in    this    case 
ve  le|;il  condiuion   cannot   be   doubted.      There 
■  •  long  series  of  cases,  no  one  of  which  is  im- 
Jvtant  to  quote,  because  the  proposition  of  law 
*■  ne»er  been   doubted,  so  far  as  I   am   aware, 
as  prove  that  if  a  man  is  induced  to  act  upon  a  state- 
Mft,  and  acta  upon  it  because  he  believes  it,  and 
w  statement  is  untrue,  it  is  not  competent  for  the 
l^MB  who  has  made  the  representation  to  say  af ter- 
y^:  " I  will  ahow  another  state  of  facts  than  that 
7U1  I  represented,  and  you  ought  not  to  have 
fc*md what  I  said.      "■   " 
«■  he  affirmed 


I  believe  no  such  proposition 
any  authority,  and  it  would  be 
^yy  lamentable  thing  indeed  for  the  course  of 
Mmsb — and  indeed  for  the  course  of  human  life — if 
P^kir  did  not  xeoognixe  the  responsibility  of  persons 
jyaake  stsklesnents  and  induce  others  to  act  upon 
mm  so  that  tliey  should  not  afterwards  be  permitted 
b  torn  zoimd  and  say  that  what  they  stated  was 


untrue,  bavins  altered  the  position  of  those  whom 
they  deceived  by  the  statements  they  made. 

This  being  the  state  of  facts  established  in  this  case, 
I  move  your  lordships  that  the  appeal  be  allowed, 
and  that  the  respondent  do  pay  to  the  appellant  the 
costs  both  here  and  below. 

Lord  Hebschell. — I  am  of  the  same  opinion.  In 
differing,  as  I  do  with  all  respect,  from  the  learned 
judges  in  the  court  below,  I  do  not  think  I  am 
differing  from  them  upon  any  question  of  law.  The 
doctrine  of  estoppel  to  which  my  noble  and  learned 
friend  has  referred  appears  to  me  entirely  admitted 
by  the  learned  judges  in  the  Court  of  Appeal  The 
decision  against  the  appellant  has  arisen  from  the 
conclusion  that  the  doctrme  of  estoppel  does  not  apply 
in  the  present  case  so  as  to  preclude  the  company,  or 
the  liquidator  representing  the  company,  from  con- 
tending that  the  liability  upon  these  ^ares  exists. 
Now,  the  transaction  is  not  one  of  an  application  to 
a  company  by  a  member  of  the  public  for  an  allot- 
ment of  shares  and  the  acceptance  of  an  allotment 
under  the  impression  that  it  created  no  liability,  when 
in  truth  according  to  law  it  did  create  a  liability.  The 
transaction  was  one  of  loan  to  the  company,  and  for 
that  loan  the  company  were  to  give  as  security 
« fully  paid-up  shares."  I  do  not  think  that  it 
can  be  doubted  that  the  company  represented  to  the 
appellant  that  the  shares  which  they  were  handing 
to  him  bv  means  of  the  certificates  in  return  for  his 
loan,  and  which  he  was  to  receive  as  security,  were 
fidly  paid-up  shares.  On  the  meaning  of  those  words 
I  shiul  have  something  to  say  in  a  moment.  '  That 
he  acted  upon  that  representation  there  can  equally 
be  no  doubt.  He  was  not  content  to  lend  his  money 
without  security.  The  security,  which  he  bargained 
for  and  was  to  receive,  was  the  security  of  '*  fully 
paid-up  shares."  The  money  was  lent;  and  under 
those  circumstances  if  the  representation  in  the  sense 
in  which  it  would  be  natunuly  understood  and  was 
understood  by  the  appellant,  was  untrue,  then  there 
appears  to  me  to  be  all  the  dements  of  an  estoppel. 

In  more  than  one  of  the  judgments  in  the  court  below 
it  was  said  that  the  question  was,  whether  the  appel- 
lant was  a  bond  fide  purchaser  or  transferee  of  those 
shares  for  value  without  notice  of  the  state  of  things 
whidi  existed.  I  do  not  myself  think  that  that  u  an 
element  which  it  is  necessary  at  all  to  consider. 
The  doctrine  of  estoppel  is  a  common  law  doctrine, 
audi  needs  no  assistance  from  the  equitable 
doctrine  of  bond  fide  purchasers  for  value 
without  notice.  And  more  than  that,  I  think 
there  is  a  tendency  perhaps  to  mislead  —  to 
draw  the  consideration  away  from  the  true 
questions  at  issue — when  we  begin  to  talk  of 
'*  purchasers  for  value  without  notice."  It  is  not  to 
my  mind  a  question  of  notice  at  all. 

Kow,  the  statement  having  been  made  that  he  was 
to  receive  **  fully  paid-up  shares  "  in  exchange  for  his 
money,  he  gets  a  certificate,  on  the  face  of  which  it  is 
stated  that  on  each  of  such  shares  the  full  amount  has 
been  paid.  It  was  argued  by  counsel  for  the  liquidator 
that  the  money  was  parted  with  by  the  appellant  on 
the  faith  of  the  statement  that  the  shares  were  fully 
paid  up,  and  that  he  could  not  rely  upon  the  form  of 
words  to  be  found  in  the  certificate,  which  it  is  said 
is  more  expUcit  and  unequivocal.  I  do  not  think 
that  in  any  case  such  a  contention  could  be  main- 
tained; because,  although  it  is  quite  true  that  he 
parted  with  his  money  in  exchange  for  this  certificate 
and  lent  the  money  before  he  actually  got  the  cf  rtifi- 
cate,  yet  the  loan  in  the  first  instance  was  only  for  a 
limited  period.  A  bill  was  given  which  fell  due  in 
the  month  of  August,  and  that  bill  was  renewed,  and 
he  mobt  assuredly  acted  upoa  represeutatious  which 
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he  had  reodved  prior  to  that  time  or  the  effect  pro- 
dnoed  by  them,  by  leaying  his  money,  as  he  was  not 
bound  to  do,  for  a  considerable  time  after  that,  as  a 
loan  to  the  company.  This  bill  was  renewed  in  the 
month  of  November.  I  suppose  it  had  been  renewed 
at  an  earlier  date  for  the  fint  time ;  but  at  all  events 
it  is  stated  in  the  affidavit  that  both  bills  were 
renewed  in  the  month  of  November.  Therefore,  I  do 
not  think  there  is  anything  in  the  point  sought  to  be 
made  that  you  are  not  entitled  to  look  at  the  certifi- 
cate as  part  of  the  inducement  by  the  company  to  let 
them  have  or  retain  his  money;  at  all  events,  the 
certificate  can  be  looked  at  for  the  purpose  of 
seeing  what  was  the  meaning,  or  what  was  re- 
garded as  the  meaning  of  "  fully  paid-up  shares," 
because  the  representetion  to  him  having  been 
that  the  shares  he  was  to  get  were  fully  paid  up,  the 
certificate  distinctly  and  unequivocally  represents 
that  on  each  of  them  the  full  amount  had  been  paid. 
Now,  in  point  of  fact  they  were  not  fuUy  paid  up, 
they  were  not  paid  up  at  all,  and  it  is  sought  to  make 
him  liable  for  the  whole  amount.  It  is  said  that  he 
is  under  this  liability,  and  that  the  law  of  estoppel  does 
not  apply,  because,  if  he  had  thought  the  matter  out, 
if  he  nad  put  two  and  two  together,  if  he  had 
reflected  on  the  ciroumstances  he  would  have  seen, 
and  must  have  seen  that  the  shares  were  not  fully 
paid  up.  I  cannot  myself  think  that  where  an 
unequivocal  statement  is  made  by  one  party  to 
anotner  of  a  particular  fact,  the  par^  who  imtde  that 
statement  can  get  rid  of  the  estoppel  which  arises 
from  another  man's  acting  upon  it  by  saying  that  if 
the  ^person  to  whom  he  made  the  statement  had 
reflected  and  thought  all  about  it  he  would  have 
come  to  see  that  it  could  not  be  true.  Of  course,  if 
the  person  to  whom  the  statement  was  made  did  not 
believe  it,  and  did  not  act  on  the  belief  induced  by 
it,  no  doubt  there  is  no  estoppel.  But  supposing  he 
did  believe  it,  and  did  act  on  the  belief  induced  by  it, 
then  it  seems  to  me  you  do  not  get  rid  of  the 
estoppel  by  saying,  *<  If  you  had  thought  more  about 
it  you  would  have  seen  it  was  not  true."  The  very 
person  who  makes  a  statement  of  that  sort  has  put 
the  other  party  off  making  further  inquiry.  He  has 
produced  on  his  mind  the  impression  that  further 
inqui^  would  be  unnecessary  or  useless.  There- 
fore, I  confess  that  I  do  not  think  it  legitimate  to 
speculate  what  is  the  conclusion  at  which  a  man 
would  have  arrived,  if  he  had  put  together — ^pieced 
together — all  the  considerations  that  misht  have 
occurred  to  a  reflective  mind  cogitating  on  uie  whole 
subject,  and  then  to  say  that,  MCHEtuse  he  woidd  have 
come  to  the  conclusion  that  the  statement  made  to 
him  could  not  have  been  true,  he  is  not  entitled  to 
act  upon  it  as  if  it  had  been  Irue,  when  in  point  of 
fact  he  did  not  enter  into  those  considerations,  but 
did  believe  it  and  did  act  upon  it.  Now,  on  what 
grounds  is  it  said  that  he  could  not  have  believed 
this,  or  ought  not  to  have  believed  it  P  The  case  is  put, 
as  I  understand  it,  in  this  way.  It  is  said  *'  fully 
paid-up  shares  "  is  a  term  frequently  used  when  the 
shares  nave  not  been  fully  paid  up,  as  meaning  shares 
which  are  to  be  treated  as  being  fully  paid  up,  and  on 
which  there  is  to  be  no  further  liability.  Now  I  very 
much  doubt  whether  those  words  baldly  used,  without 
anything  further  from  one  party  to  another,  would 
convey  that  meaning.  No  doubt  under  certain  cir- 
cumstances people  may  talk  of  shares  on  which 
nothing  has  been  paid  as  "fully  paid-up  shares," 
because  they  are  to  be  treated  as  such  where  there 
has  been  neither  money  nor  money*s  worth  given  for 
them.  I  think  that  certainly  would  be  a  rare  case, 
but  whether  people  might  so  spNsak  of  it  or  not,  that 
is  not  the  actual  ordinary  meaning  of  '*  fully  paid-up 
"^"~^"  "  It  is  not  the  primary  idea  that  would  be  con- 


shares.' 


ve^ed  to  anybody  who  was  told  he  was  to  get  fuUy 
paid-up  shares. 

But  then  it  is  said  that  in  this  case  the  appeUani 
must  have  known  that  he  was  getting  these  sharw 
from  the  company;  that,  if  he  got  £em  from  the 
company  he  was  getting  them  as  allottee  from  the 
company ;  that  if  he  got  them  as  allottee  from  the 
company  he  must  have  known  that  nobody  could 
have  paid  the  company,  because  they  were  then  being 
for  the  first  time  allotted ;  and  that  as  he  had  not 
paid  upon  them,  nothing  had  been  paid  upon  them; 
and  under  those  circumstances  he  must  ha^e  uilder- 
stood,  if  he  had  thought  about  it  at  all,  that  when 
they  were  spoken  of  as  "  fully  paid-up  "  the  expres- 
sion was  used  in  the  sense  to  which  I  have  just  re- 
ferred, and  not  as  representing  that  they  had  really 
been  paid  up.  It  seems  to  me  that  the  learned  judges 
in  the  court  below  have  overlooked  the  fact  that  a 
company  might  deal  just  as  this  company  dealt  with 
these  shares,  and  in  a  manner  consistent  with  every 
fact  that  exists  in  the  present  case,  and  that  those 
shares  miKht  have  been  fully  paid  up.    I  will  not  go 
through  all  the  cases  that  might  be  put — many  cases 
might  be  put.    For  example,  the  case,   whidi  is  a 
very  common  one,  of  shares  which  are  allotted  to  the 
vendors  or  their  nominees ;  very  often  the  names  of 
the  nominees  of  some  of  these  vendors*  sharee  are  not 
given  for  a  considerable  time  afterwards.     It  is  not 
an  uncommon  thinff  to  see  a  provision  that  the  ven- 
dors shall  not  put  their  shares  upon  the  market  for  a 
certain  time.  There  is  nothing  impossible  in  a  vendor 
ooming  to  the  assistance  of  a  company  which  is  in 
necessity,  and  on  whose  prosperity  so  much,  for  him 
depends,  if  he  is  the  holder  of  a  large  number  of 
shares,  by  allowing  a  certain  number  of  his  shares  to 
be  used  for  the  purpose  of  raising  a  loan.     Or  again, 
persons  who  are  allottees  of  the  company  of  shares 
already  issued,  may  find  it  to  their  interest  to  assist 
the  company  if  it  is  in  necessity  by  transferring 
their  shares  so  as  to  enable  the  company  to  raise 
money  upon  them  as  security.    Although  they  have 
executed  a  transfer   it  does  not   follow    tiiat    the 
transferee  under  such  circumstances  as  theoe  would 
be  asked  to  execute  it.    They  might  execute  transf  »s 
and  hand  fchem  to  the  company,  and  the  oompany 
might  issue  certificates  to  the  transferees   for  this 
purpose  as  collateral  security ;   and  it  is  quite  con- 
ceivable that  those  who  allowed  such  use  to  be  made 
of  their  shares  might  even  desire  that  their   names 
should  not  appear  in  the  transaction.      X  put  those 
instances,  but  other  instances  might  be  put.     It  is 
said  the  appellant  did  not  think  of  all  this.     X  dare- 
say he  did  not  think  of  it,  he  did  not  think  anything 
alfout  it ;  it  was  enough  for  him  to  be  told  they  were 
fully  paid  up  and  he  believed  it.     I  only  put  these 
cases  for  the  purpose  of  showing  that  it  ia  not  cor- 
rect to  say  that,  knowing  the  fact  as  he  did,  that 
these  shares  had  come  from  the  oompany,  he  mxist,  if 
he  had  thought  of  it,  have  known  that  they  were  not 
fully  paid  up.    He  might  have  thought  about  it,  and 
if  he  had  the  knowledge  which  seems  to  me  to  be 
somewhat  unreasonably  attributed  to  him,  he  nught 
very  well  have  come  to  the  conclusion  that  there  was 
nothing  inconsistent   with  those  shares    bein^  folly 
paid  up  in  the  fact  that  he  got  the  shares  fzon&  the 
company,  and  was  at  the  request  of  the  oompany,  if 
he    got  paid  part  of  the  mortgage  money,  to   re- 
transfer  a  proportionate  part  of  them  to  the  oompany. 
That  appears  to  me  to  be  the  answer  to   a  good  deal 
of  the  reasoning  that  is  found  in  the  judgments  in  the 
court  below. 

One  of  the  learned  lords  justices  comes  to  the  con- 
clusion that  he  did  in  point  of  fact  think  that  these 
were  shares  issued  by  the  company ;  t^iat  he  did  in 
point  of  fact  think  that  nothing  had  been  paid  npoa 
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them,  bat  at  the  same  time  he  thought,  erroneously 
Jo  point  of  law,  that,  although  nothing  had  been  paid 
QpOQ  them,  they  might  be  treated  as  fully  paid  up. 
I  do  not  see  anything  to  justify  those  conclusions  m 
fmt  d  hcL  What  the  appelliuit  in  effect  says  is 
qmte  satisfactory  to  my  mind :  that  he  did  not  think 
iboat  it  at  all ;  he  was  told  that  these  shares  were 
My  paid  ap;  he  believed  it,  and  that  was  enough 
for  hun ;  he  did  not  care  to  inquire  or  to  think ;  on 
that  belief  he  acted;  that  belief  was  a  false  belief; 
that  false  belief  was  induced  by  the  company.  If  so, 
there  is  erery  element  necessary  to  make  an  estoppel 
iod  justify  the  appellant  in  this  appeaL 

Lord  MjiOFAQBTES. — I  am  of  the  same  opinion. 
Mr,  Bloomentbal  accepted  the  position  of  a  registered 
proprietor  of  certain  shares  upon  the  faith  of  the 
itstanent  of  the  company  under  its  common  seal  that 
00  SKh  of  those  shares  the  full  amount  had  been 

eThe  whole  of  the  evidence  on  the  subject  has 
read  to  vour  lordships,  and  has  been  commented 
■pon  very  ably  by  the  learned  counsel  for  the  respon- 
ttnt,  hat  there  is  nothing  in  the  evidence,  or  in  the 
oniunstanoes  of  the  case,  which  leads  me  to  suppose 
tkstMr.  Bloomenthal  did  not  honestly  believe  and 
nly  npon  that  statement.    And  I  quite  agree  that  if 
he  had  thought  the  matter  out,  as  it  is  said  he  ought 
to  have  thought  the  matter  out,  and  if  he  had  b^en 
^saUfied  to  Uiink  the  matter  out,  it   might   have 
ooenrred  to  him,  as  it  has  occurred  to  many  of  your 
Msh^  that  it  is  quite  conceivable  that  persons  who 
woe  shareholders  in  the  company,  and  were  entitled 
to  shares  in  the  company,  and  were  interested  in  the 
naonj  and  were  desirous  of  preserving  it  might  for 
ttobenefit  of  the  company,  and  their  own  benefit, 
hate  placed  at  the  di^>osal  of  the  company  shares 
vUdi  had  been  to  all  intents  and  purposes  actually 
pad  op, 

^  these  reaoons,  and  the  reasons  which  have  been 
St  fully  expUined  1^  the  noble  and  learned  lords  who 
hsTs  preoeded  me,  I  agree  in  thinking  that  the 
•ppeal  ought  to  be  allowed. 

lord  JfOBBis  and  Lord  Shard  concurred. 

Orden  appealed  from  reversed.     The   respondent  to 
^iothe  appellant  the  costs  both  here  and  below, 

SelidtorB  for  the  appellant,  Romer  A  Haslam, 

Sd^dtoTB  for  the  respondent,  Qushy  Phillips,  Walters, 
^WiOiam$. 


®imtt  nt  Appeal. 

From  Q.  B.  Div.  ") 

(Locd  B^er,  M.B.,  and  Lopes  |  Jan.  12. 

and  Ghitty,  L.JJ.)  ) 

BoBoraozr  v.  Mayos,  fto.,  of  WoBKnraxoN.  (a.) 

l^oil  government  —  Sewers  —  Sewers  not  sufficient  to 
droin  district — Special  damage — Action  against  local 
nttkority — SicttiUory  remedy  —  Public  Health  Act, 
1675  (38  «€r  39  Vict,  c,  65),  ss.  15,  19,  299. 

Where  a  local  authority  has  neglected  to  make  such 
fSMTs  as  are  necessary  for  effectually  draining  their 
KsfeTKt,  and  special  damage  is  thereby  caused  to  an 
Mdividualf  no  action  will  lie  against  them,  the  sole 
tmudy  being  hy  complaint  to  the  Local  Government 
Uard  as  provided  by  section  299  of  t?ie  Public  Health 
id,  1875. 

^)  B«poffted  by  W.  F.  Babbt,  Bsq.,  Barriater- 
at-Law» 


Application  by  the  plaintiff  for  a  new  trial. 

The  plaintiff  was  the  owner  of  certain  houses  in  a 
street  in  the  defendants'  district.  When  the  houses 
were  built  a  sewer  was  made  along  the  street  to  carry 
the  sewage  from  them  into  a  main  sewer.  Subse- 
quently, owing  to  new  houses  being  built  in  the 
locality  and  new  sewers  made  by  the  builders  to  con- 
nect with  the  main  sewer,  the  latter  became  inade- 
quate to  carry  off  all  the  water  and  sewage  sent  into 
it,  and  in  consequence  the  water  overflowed  into  the 
plaintiff's  houses,  which  were  at  the  bottom  of  a  dip. 

The  plaintiff  brought  this  action  to  recover 
damages  for  the  injury  so  caused. 

At  the  trial  before  Gave,  J.,  and  a  jury  the  learned 
judge  held  that  there  was  no  evidence  of  misfeasance, 
but  only  of  nonfeasance,  and  that  the  defendants 
were  not  liable,  the  only  remedy  beins  by  application 
to  the  Local  Qovemment  Board,  under  section  299 
of  the  Public  Health  Act,  1875,  or  by  prerogative 
writ  of  mandamus.  He  accordingly  directed  a  ver- 
dict for  the  defendants. 

A,  Henry  {Shee,  Q.C,  with  him),  for  the  plaintiff. 
— The  doctrine  that  no  action  will  lie  against  a  public 
body  for  nonfeasance  applies  only  to  local  authorities 
in  their  capacity  as  surveyors  of  highways.  The 
defendants  are  sued  here  as  the  owners  of  the  sewers 
in  their  district,  and  they  have  committed  a  breach  of 
a  statutory  duty  in  not  keeping  the  sewers  in  proper 
order,  as  required  by  sections  15  and  19  of  the  PubUc 
Health  Act,  1875.  They  are  therefore  liable  in  that 
capacity  where  their  negligence  causes  special 
damage  to  an  individual:  White  v.  Hindley  Local 
Board,  23  W.  B.  651,  L.  B.  10  Q.  B.  219  ;  Blackmore 
V.  Vestry  of  Mile  End  Old  Town,  30  W.  B.  740,  9 
Q.  B.  D.  451 ;  Borough  of  Bathurst  v.  Macpherson,  4 
App.  Cas.  256,  27  W.'  B.  Dig.  139;  Sanitary  Commis- 
sioners of  Gibraltar  v.  OrJUa,  15  App.  Cas.  400,  39 
W.  B.  Die.  233 ;  Touzeau  v.  Slough  Urban  District 
Board,  60  J.  P.  103.  In  Glossop  v.  Heston  and  Isle- 
woHh  Local  Board,  28  W.  B.  Ill,  12  Ch.  D.  102,  the 
action  was  for  an  injunction  to  restrain  the  defend- 
ants from  peimitting  sewitfe  to  flow  into  a  stream. 
Section  299  of  the  Public  Health  Act,  1875,  was  in- 
tended to  applv  where  the  local  authority  neglected 
to  provide  s^Bacient  sewers  for  the  district,  and  did 
not  affect  the  case  of  special  damage  to  an  individual. 
The  remedy  provided  by  that  section  is  not  applicable. 

Bigham,  Q,C,  {Mattinson,  Q,C,,  and  S,  Mayer  with 
him),  for  the  defendants. — This  is  admittedly  a  case 
of  nonfeasance.  The  only  duties  alleged  to  have 
been  neglected  by  this  public  body  are  those  which 
are  imposed  upon  them  by  the  Public  Health  Act, 
1875,  and  that  Act,  in  section  299,  specifies  the  means 
for  forcing  those  duties.  That,  therefore,  is  the 
only  remedy.  Sections  15  and  19  do  not  create  any 
duty  towards  an  individual ;  the  duty  is,  so  to  speak, 
towards  the  community.  The  duty  suggested  is  to 
make  new  sewers  to  meet  the  altered  nature  of  the 
locality.  That  comes  within  section  299.  An  action 
will  not  lie  for  mere  nonfeasance :  Glossop  v.  Heston 
and  Isleworth  Local  Board  ;  Cowley  v.  Newmarket  Local 
Board,  [1892]  A.  C.  345,  41  W.  B.  Dig.  85. 

He  s^so  referred  to  Thompson  v.  Mayor,  Ac,  of 
Brighton,  42  W.  B.  161,  [1894]  1  Q.  B.  332. 

Henry  replied. 

Lord  ESHEB,  M.B. — In  my  opinion  this  appeal 
fails.  It  is  important  to  consider,  first  of  aU,  what 
is  the  complaint.  An  endeavour  was  made  to  show 
that  what  was  complained  of  was  the  non-repair  of 
the  sewers,  it  is  clear,  however,  that  the  sewers 
were  properly  built  at  the  time  when  they  were  laid, 
and  there  is  no  evidence  that  they  were  out  of  repair, 
l^erefore  there  is  no  evidence  that  the  sewers  wero 
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oiit  of  repair.  The  real  complaiiit  is  thafc  the  defen- 
dants have  not  oaosed  such  severs  to  be  made  as  are 
necessary  for  effectually  draining  the  district. 
Whether  or  not  any  application  could  be  based  upon 
that  complaint  I  express  no  opinion.  I  wUl  assume 
that  the  case  is  brought  within  section  15  of  the 
Public  Heallli  Act,  1875.  If  so,  the  defendants  are 
in  default  for  not  doing  something  which  they  ought 
to  have  done.  That  is  mere  nonfeasance.  If  it  had 
not  been  for  the  statute  there  would  have  been  no 
duty  upon  the  defendants  to  do  anything.  There 
would  have  been  no  obligation  at  common  law  to 
drain  the  district.  That  duty  is  imposed  by  statute 
alone.  If,  then,  the  Act  creating  the  duty  gives  a 
remedy  for  that  default,  that  is  the  only  remedy. 
The  complaint,  as  I  have  said,  is  for  not  providing 
sufficient  sewers  for  the  district,  and  that  complaint 
is  provided  for  specifically  by  section  299,  and  the 
remedy  there  given  applies  to  section  15.  The 
remedy  there  provided  is  the  only  remedy.  There  is 
no  remedy  by  way  of  an  action  for  damages. 

In  my  opinion,  if  the  Act  had  specined  a  parti* 
cular  remedy  for  acts  of  misfeasance,  that  woidd 
have  been  the  only  remedy.  But  the  Act  gives  no 
remedy  for  acts  of  misfeasance.  It  follows  that 
there  is  a  remedy  for  that  outside  the  Act.  The 
decision  in  Oloasop  y.  HeaUm  and  laleworth  Local 
Board,  and  Lord  Herschell's  opinion  in  Cowley  y. 
Newmarket  Local  Boards  bear  out  my  view  of  the 
matter. 

The  application  must  therefore  be  dismissed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  The 
plaintiff's  complaint  arises  under  section  15  of  the 
Public  Health  Act,  1875,  and  it  is  to  the  effect  that 
the  defendants  have  not  made  such  sewers  as  are 
necessary  for  effeotuaUy  draining  the  district.  That 
is  a  mere  case  of  nonfeasance.  There  is  no  duty 
upon  the  defendants  except  such  as  is  imposed  by  the 
statute.  There  is  no  duty  imposed  by  the  statute 
towards  an  individual ;  there  is  a  duty  towards  the 
locality.  The  law  is  clear  that  no  right  of  action  is 
given  against  a  public  body  for  an  act  of  mere  non- 
^asance.  I  thmk  that  that  is  so  independently  of 
any  Act  of  Parliament.  But  when  I  find  a  special 
remedy  given  in  the  Act,  then  I  can  have  no  hesita- 
tion in  saying  that  the  remedy  so  g^ven  is  the  only 
remedy,  though  the  remedy  so  given  is  applicable 
more  for  the  benefit  of  the  locality  than  for  the 
benefit  of  the  individual.  Section  299  provides  a 
remedy  where  there  has  been  default  in  providing 
sufficient  sewers  for  a  district.  If  an  action  for 
damages  were  allowed  at  the  suit  of  an  individual  the 
local  authority  would  have  to  pay  heavy  damages, 
but  the  necessary  works  might  remain  unexecuted. 
In  my  opinion  this  case  is  not  disting^uishable  from 
Oloasop  V.  Heston  and  Isleworth  Local  Board,  and 
Cowley  V.  Newmarket  Local  Board  supports  the  same 
view.  The  liability  of  a  public  body  in  case  of  non- 
feasance is  laid  down  in  Sanitary  Commissioners  of 
Gibraltar  y.  Orftla  to  the  effect  that  no  claim  for 
reparation  will  lie  except  at  the  instance  of  a  person 
who  can  show  that  the  statute  under  which  the  public 
body  act  has  imposed  a  duty  towards  himself  which 
they  have  negligently  failed  to  perform. 

In  the  present  case  the  duty  is  not  imposed  towards 
any  individual.    The  judgment,  therefore,  is  right. 

Chitty,  L.J. — I  also  think  that  the  appeal  fails. 
The  complaint  is  the  non-performance  of  a  statutory 
duty.  Two  sections  were  relied  upon — sections  15 
and  19  of  the  Public  Health  Act,  1875.  There  was 
no  evidence  that  this  sewer  was  out  of  repair ;  the 
complaint  was  as  to  its  capacity.  The  remedy  for 
that  is  provided  for  in  section  299.  The  execution  of 
new  works  for  the  purpose  of  providing  such  sewen 


as  will  effectually  drain  the  district,  as  required  by 
section  15,  may  involve  the  necessity  of  purchasing 
lands,  which  the  local  authority  have  no  power  to  do, 
except  by  going  through  certain  formalities. 

It  was  then  said  that  the  sewers  were  not  kept  so 
as  not  to  be  a  nuisance,  as  required  by  section  19. 
But  that  does  not  help  the  plaintiff,  because  there  wu 
no  reasonable  cause  of  complaint  as  to  the  **  keepings" 
of  the  sewers  which  were  vested  in  the  defendants. 

Application  dismissed. 

Solicitors  for  the  plaintiff,  Wood  cfe  Wootton,  for  T, 
Milburn^  Workington. 

Solicitors  for  the  defendants,  Tatham  A  FrocUr,  for 
J.  Warwick,  Workington. 


Prom  Q.  B.  Div.         i 
(Lord  Esher,  M.B.,  and  | '  March  18. 

Lopes  and  Chitty,  L.J  J.)  J 

Peebles  v.  Oswaldtwistle  Urban  District 

COUNOIL.  (a.) 

Local  government — Sewers — Duty  of  local  authority  to 
drain  district — Remedy  for  default — Mandamus— 
Public  Health  Act,  1875  (38  dk  39  Vict.  c.  55),  ss.  15, 
299. 

The  obligation  imposed  on  a  local  authority  hy  section 
15  of  the  Public  Health  Act,  1875,  to  make  such  sewm 
as  may  be  necessary  for  draining  their  district  cannot  be 
enforced  by  mandamus,  the  only  remedy  being  thatpro^ 
vided  by  section  299 — viz,,  by  complaint  to  the  Local 
Oovernment  Board. 

Bobinson  v.  Mayor,  &c.,  of  Workington,  ante,  p. 
453,  followed. 

Appeal  from  the  judgment  of  Charles,  J.,  at  the 
trial  of  the  action  without  a  jury. 

The  action  was  for  a  mandamus  to  compel  the 
defendants  to  perform  certain  statutory  duties. 

The  original  plaintiff  was  PhUip  Cadell  Peebles,  a 
paper  manufacturer,  who  was  owner  and  oooapier  of 
a  factory  called  the  Whiteash  Paper  Mill,  within  the 
district  for  which  the  defendants  were  the  local 
authority.  After  the  commencement  of  the  action 
Mr.  Peebles  died,  and  his  executors  were  substitated 
as  plaintiffs  (see  44  W.  R.  513).  Subsequently  the 
executors  sold  the  mill  and  business  to  a  <x>iiipany, 
who  were  added  as  plaintiffs,  with  their  conseiit,  at 
the  hearing. 

The  plaintifGs  alleged  that  they  desired  to  oanse 
their  drains  to  empty  into  the  sewers  of  the  defen- 
dants, and  to  carry  into  such  sewers  the  liquids  pro- 
ceeding from  their  factory  or  manufacturing  pro- 
cesses, but  the  sewers  within  the  distriot  were  not 
such  as  were  necessary  for  effectually  draining  the 
district  for  the  purposes  of  the  Public  BLealth  Act, 
1875,  and  in  particular  were  not  such  as  w^are  neces- 
sary for  effectually  draining  the  plaintafEs'  ptremises, 
whereby  the  plaintiffiB  were  unable  to  cause  their 
drains  to  empty  into  the  sewers  or  to  carry  into  them 
the  liquids  proceeding  from  tiieir  factory  or  manufac- 
turing processes.  The  plaintiffs  further  alleg^  that 
they  had  required  the  defendants,  pursuant  to  the 
Public  Health  Act,  1875,  and  the  IliTers  Pollution 
Prevention  Act,  1876,  to  cause  to  be  made  match 
sewers  as  might  be  necessary  for  effectually  dxaining 
their  said  district,  and  in  particular  for  efifootually 
draining  the  plaintiffs'  premises,  and  to  siTe  facilities 
for  enablmg  tiie  plaintiffs  to  carry  into  suoh  sewen 
the  liquids  proceeding  from  their  &otory  or  naanu&o- 

(a.)  Reported  by  F.  G.  Buokeb,  Bsq.,  BanisierHii. 
Law, 
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toiinff  processes ;  but  the  defendants  had  refused  to 
oomjuy  with  such  requirements. 

The  plainti£b  olaimed  a  mandamua  oommanding 
the  defendants  to  cause  to  be  made  such  sewers  as 
might  be  necessary  for  effectually  draining  their 
district  for  the  purposes  of  the  Public  Health  Act, 
1875,  and  to  give  facilities  for  enabling  the  plaintiffs 
to  any  the  liquid  proceeding  from  their  factories  or 
mannfsctoring  processes  into  the  sewers  under  the 
defendants'  control. 

By  section  15  of  the  Public  Health  Act,  1875, 
"every  local  authority  shall  keep  in  repair  all  sewers 
belonging  to  them,  and  shall  cause  to  be  made  such 
nwers  as  raav  be  necessary  for  effectually  draining 
their  district  for  the  purposes  of  this  Act." 

Section  21  gives  power  to  owners  and  occupiers  of 
mnises  within  the  district  of  a  local  authority  to 
oiun  into  the  sewers  of  that  authority. 

By  section  299  '*  where  complaint  is  made  to  the 
Local  Government  Board  that  a  local  authority  has 
made  default  in  providing  their  district  with  suffi- 
cient sewers  .  •  .  the  Local  Government  Board, 
if  satisfied,  after  due  inquiry,  that  the  authority  has 
been  goilly  of  the  alleged  default,  shall  make  an 
order  limiting  a  time  for  the  performance  of  their 
doty  in  the  matter  of  such  complaint.  If  such  duty 
ii  sot  performed  by  the  time  limited  in  the  order, 
BBch  Older  may  be  enforced  by  a  writ  of  mandamtis, 
or  the  Local  Government  Board  may  appoint  some 
penon  to  perform  such  duty." 

By  section  7  of  the  Bivers  Pollution  Prevention 
Act,  1876,  "  ervery  sanitary  or  other  local  authority 
having  sewers  under  their  control  shall  give  facilities 
fat  enabling  manufacturers  within  their  district  to 
cany  the  hqnids  proceeding  from  their  factories  or 
aannfacturing  processes  into  such  sewers." 

By  section  10  the  county  court  is  constituted  the 
proper  tribunal  to  enforce  the  performance  of  duties 
ereated  by  the  Act 

Charles,  J.,  granted  a  mandamus  commanding  the 
defendants  to  make  such  sewers  as  might  be  neces- 
■ry  for  effectually  draining  their  district  for  the 
pvnposes  of  the  Public  Health  Act,  and  in  particular 
^  plaintiffii'  premises,  being  of  opinion  that  the 
nniedy  by  complaint  to  the  Local  Government  Board, 
■nder  section  299,  was  not  an  exclusive  remedy  pre- 
dnding  the  issue  of  a  mandamus,  but  he  refused  to 
Krant  a  mandamus  compelling  the  defendants  to  give 
acilities  under  the  Rivers  Pollution  Prevention  Act, 
hong  of  opinion  that  the  remedy  by  application  to 
the  county  conrt,  under  section  10,  was  an  exclusive 
Rocdy. 

The  defendants  appealed  from  the  first  part  of  this 
judgment. 

Joseph  Walton,  Q.(7.,  and  Danckwerts,  for  the  defen- 
dsnts.— Hie  obligation  which  the  plaintifiBs  seek  to 
enforce  against  &e  defendants  is  created  by  section 
16  of  the  Pahlic  Health  Act,  1875;  and  section  299 
of  the  same  statute  gives  a  means  of  enforcing  that 
obligation.  Therefore,  in  accordance  with  well- 
Kttted  law»  the  remedy  so  given  is  the  exclusive 
RBcdy.  JliB  most  recent  au&ority  on  the  subject, 
vhich  is  also  a  decision  on  this  same  statute,  is 
JMnsfm  Y.  Mayor,  <kcy  of  Workington,  ante,  p.  453. 

Bigham,  Q.C.,  and  C.  A.  RusseU,  Q.O.,  for  the  plain- 
tiflh.— Section  299  does  not  provide  an  appropriate 
BRsedy.  That  section  applies  where  the  local  authority 
sdadt  their  liability,  and  the  question  is  whether  tbey 
sre  properly  performinfi;  their  duty— e.^.,  whether  the 
exiBting  sewers  are  fit  for  the  purpose  for  which  they 
cast  It  applies  to  questions  of  disputed  fact,  not 
to  qnestioDB  of  law.  Here  the  only  question  is  a 
qasstion  ol  law — ^vis.,  are  the  defendants  bound  to 
ssnj  away  tbe  plaintiffii'  effluents  P    We  admit  that 


the  defendants'  sewers  are  sufficient  if  they  are  not 
bound  to  take  our  effluents;  they  admit  that  their 
sewers  are  insufficient  if  they  are  bound  to  take  our 
effluents.  Therefore  the  only  question  is  whether 
they  are  bound  to  take  them,  and  there  is  no  question 
of  fact  for  the  Local  .Gx)vemment  Board.  The  sec- 
tion therefore  do^s  not  preclude  this  action. 

They  cited  Olossop  v.  Heston  and  Isleworth  Local 
Board,  28  W.  R.  HI,  12  Oh.  D.  102,  and  EccUa  v. 
Guardians  of  Wirrall  Union,  34  W.  R.  412,  17  Q.  B. 
D.  107. 

Lord  EsHSB,  M.R. — In  this  case  the  plaintiffs, 
having  allowed  to  flow  from  their  factory  a  large 
quantity  of  dirty  water,  which  has  spread  over  a  part 
of  the  defendants'  district,  have  called  upon  the  de- 
fendants to  make  their  sewers  larger  so  that  they  may 
be  sufficient  to  carry  off  the  overflow  which  is  doing 
mischief  to  the  district  generally.     No  doubt  the 

Slaintiffs  desire  also  on  their  own  account  to  be  re- 
eved from  the  inundation  which  they  have  caused. 
They  have  brought  an  action  asking  for  a  mandamus, 
which  they  have  obtained  by  the  judgment  of  Charles, 
J.  The  defendants  say  that  no  action  at  all  can  be 
maintained  against  them.  The  answer  which  they 
suggest  to  the  action  is  this — that  a  liability  is 
imposed  upon  them  by  a  particular  statute  to  see 
their  district  clear  from  inundations,  no  such  obliga- 
tion having  existed  before  the  statute,  and  by  the 
same  statute  a  remedv  is  given  in  case  the  duty  so 
imposed  is  not  properly  performed  by  them — ^viz.,  by 
complaint  to  the  Local  Government  Board.  The 
canon  of  construction  is  that,  if  in  a  statute  a  new 
obligation  is  created  and  in  the  same  statute  a  remedy 
is  provided  for  ^e  non-fulfilment  of  that  obligation, 
that  remedy  is  the  only  remedy.  In  obedience 
to  that  rule  this  court  held,  in  Robinson  v.  Mayor, 
dtc,  of  Workington,  that,  as  section  15  of  the  Public 
Health  Act,  1875,  imposed  on  the  local  authority  an 
obligation  which  was  not  known  to  the  common  lair, 
and  section  299  enacted  a  remedy  to  meet  the  case  of 
that  obligation  not  being  fulfilled,  that  remedy  was 
the  only  remedy  which  an  individual  living  in  the 
district  could  follow.  It  is  true  that  there  the  action 
was  for  damages,  whereas  this  action  is  for  a  manda^ 
mus.  But  neither  damages  nor  mandamus  is  the 
remedy  provided  by  section  299,  and  it  follows  from 
the  reasoning  of  that  case  that  an  action  for  mandamus 
cannot  be  maintained. 

It  is  argued  that  in  this  case  an  action  for  mandamus 
is  maintainable  because  the  only  question  in  dispute  is 
a  question  of  law.  But  this  action  has  not  been 
brought  merely  for  the  purpose  of  having  a  point  of 
law  settled;  it  goes  beyond  that,  and  the  judgment 
which  has  been  given  is  an  order  on  the  local  author- 
ity to  carry  out  large  and  expensive  works.  If  on  the 
hearing  of  a  complaint  brought  before  the  Local 
Government  Board  a  question  of  law  arises  to  be  de- 
termined, they  must  decide  it.  It  is  of  course  possible 
that  they  may  decide  wrongly,  and  their  wrong  de- 
cision may  impose  serious  consequences  on  individuals 
or  corporate  bodies.  But  I  think  we  must  not  deter- 
mine the  extent  of  the  power  of  the  Local  (Government 
Board.  In  my  opinion  it  was  intended  to  give  them  a 
very  large  discretion,  and  I  do  not  desire  to  put  any 
limit  on  their  power.  I  cannot  agree  with  the  judg- 
ment of  Charles,  J.  I  think  that  the  action  does  not 
he  and  that  the  appeal  must  be  sJlowed. 

Lopes  and  Chitty,  L.J  J.,  concurred 
Appeal  allowed. 

Solicitors  for  the  plaintiffs,  Soaines,  Edwards,  A 
Jones,  for  Boots  &  Edgar,  Manchester. 

Solicitors  for  the  defendants,  Fritchard,  Enghfidd 
I  <6  Cb.,  for  C7.  Costeker,  Darwen. 
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Stirling,  J. ) 


Aprils. 

In  re  SAUNDERS, 
Saunders  v.  Gore,  (a.) 

SeUlement^  Appointment  of  stock  aufficient  to  raise  net 
sum — Duty, 

Under  a  power  in  a  settlement  an  appointment  was 
made  of  sufficient  stock  to  raise  a  net  sum  of  £2,000. 

Heldy  that  the  appointee  was  not  entitled  to  receive  the 
said  sum  free  from  deductions  in  respect  of  duty,  but 
that  he  must  pay  duty. 

Banks  v,  Braithwaite,  32  L.  J,  Oh,  35,  followed. 

Sommons. 

This  case  raised  the  question  whether  the  appointee 
of  a  sufficient  sum  of  stock  to  raise  a  net  sum  of  cash 
was  entitled  to  have  the  cash  paid  him  without  any 
deduction  for  stamp  duty  or  other  charges. 

Under  a  settlement  dated  the  15th  of  January, 
1855,  made  upon  the  marriage  which  was  afterwards 
solemnized  between  Hush  Ward  Saunders  and  Ellen 
Ann  Saunders,  then  EUen  Ann  Bannerman,  Mrs. 
Saunders  was  tenant  for  life  of  part  of  certain  funds 
thereby  settled,  and  upon  the  death  of  her  husband, 
which  took  place  in  1877,  became  tenant  for  life  of 
the  whole  thereof. 

The  settlement  gave  to  the  husband  and  wife  a 
joint  power  of  appointment  to  the  children  or  issue  of 
the  marriage.  Such  joint  power  was  not  exercised. 
In  default  of  suck  joint  appointment  it  gave  to  the 
survivor  of  them  a  power  to  appoint  the  settled  funds 
amongst  the  children  or  issue. 

Pursuant  to  her  power  as  such  survivor  Mrs. 
Saunders  made  three  several  appointments  of  £2,000, 
£3,000,  and  £4,000  respectively  to  her  son  Edward 
George  Saunders. 

By  deed-poU  dated  the  9th  of  February,  1894,  she 
appointed  that  so  much  of  the  settled  funds  as  should 
be  sufficient  to  raise  the  net  sum  of  £2,000  should, 
subject  to  her  life  interest  therein,  thenceforth  belong 
to  the  said  E.  G.  Saunders. 

By  a  deed-poll  dated  the  11th  of  August,  1896,  she 
assigned  to  the  said  E.  G.  Saunders  her  life  interest 
in  the  funds  appointed  by  the  preceding  deed-poll,  to 
the  intent  that  he  might  thenceforth  be  absolutely  and 
beneficially  entitled  in  possession  to  so  much  of  the 
funds  as  should  be  sufficient  to  raise  the  net  sum  of 
£2,000. 

The  8th  of  August,  1894,  and  the  18th  of  April, 
1896,  similar  deed-polls  as  to  £3,000. 

The  27th  of  December,  1894,  similar  deed-poll  as  to 
£4.000. 

On  the  27th  of  July,  1896,  the  defendants,  the 
present  trustees  of  the  settlement  sold  £3,563  G.  W.  B. 
Guaranteed  Stock,  part  of  the  settled  funds  for 
£7,036  18s.  6d.,  from  which  £35  3s.  7d.  for  brokers* 
commission  and  Is.  for  stamp  duty  was  deducted,  and 
they  received  £7,QQ1  138.  lid. 

This  sale  was  in  respect  of  the  said  appointments 
of  £3,000  and  £4,000,  which  the  said  E.  G.  Saunders 
had  requested  the  trustees  to  raise  and  pay  to  him. 

On  the  8th  of  September,  1896,  the  defendant 
trustees  sold  £1,018  G.  W.  B.  like  stock  for  £2,010 1  Is., 
from  which  £10  Is.  for  commission  and  Is.  stamp 
duty  was  deducted,  and  they  received  £2,000  9s. 

This  was  in  respect  of  the  £2,000  appointment. 

The  said  E.  G.  Saunders  took  out  the  present 
summons  for    the    determination   of    the    question 

(a.)  Beported  by  J.  I.  Stirling,  Esq.,  Barristei'-at- 
Law. 


whether  by  virtue  of  the  said  deed-poll  the  defen- 
dants ought  not  to  pay  all  duty  in  respect  of  the 
sums  so  appointed  as  also  all  costs  of  raising  the 
same  out  of  the  remaining  trust  funds  not  comprised 
in  the  second  deeds-poll,  and  so  as  to  enable  the 
plaintiff  to  receive  the  net  sums  of  £2,000,  £3,000, 
and  £4,000  respectively,  free  of  duty,  brokerage,  and 
all  other  charges. 

Medd,  for  E,  G,  Saunders, — The  appointment  is  of 
a  net  sum.  The  word  "net"  would  be  frittered 
away  if  it  were  not  to  cover  the  duty. 

He  referred  to  Peareth  v.  MarruM,  31  W.  B.  68, 
22  Oh.  D.  182;  In  re  Gurrie,  36  W.  E.  752;  Haynes 
V.  Saynes,  1  W.  E.  204,  3  De  G.  M.  &  G.  590 ;  Gray 
V.  Gray,  44  W.  B.  406,  3  De  G.  M.  &  G.  590 ;  In  re 
Shaw,  Tucket  v.  Shaw,  43  W.  E.  315,  [1895]  1  Ch. 
343 ;  Wilks  v.  Groom,  4  W.  E.  697 ;  Ex  parU  Sitwell, 
37  W.  B.  238,  21  Q.  B.  D.  466;  In  re  Riggins, 
Day  V.  Turnell,  34  W.  E.  81,  31  Ch.  D.  142  ;  Hanson 
on  the  Death  Duties,  4th  ed„  pp.  464-465^706-707. 

Godefroi,  for  Ferdinand  Saunders,  in  the  same 
interest,  adopted  Medd*s  argument. 

W.  A,  Peck,  for  the  trustees,  referred  to  Freman  v 
Whithread,  14  W.  E.  188,  L.  E.  1  Eq.  266. 

Petersen,  contra, — The  word  "net"  refers  to  the 
necessary  expenses  of  raising  the  sum,  and  the  ques- 
tion of  debt  does  not  arise  till  the  sum  is  raised. 
All  the  cases  cited  are  cases  of  directions  to  pay  a  dear 
sum.  Sanders  v.  Kiddell,  7  Sim.  536,  and  Pridit  v. 
Field,  2  W.  B.  632,  19  Beav.  497,  show  that  the  word 
'*  clear"  is  not  in  itself  sufficient.  Tou  most  look  at 
the  will  as  a  whole. 

Medd,  in  reply,  referred  to  Jarman  on  Wills,  5th 
ed.,  p.   151.    [Stirling,  J.,  referred  to   *Baniu  v. 


BraithwaiU,  32  L.  J.  Ch.  35.] 

Stirling,  J. — The  substantial  question  which  I 
have  to  decide  is  whether  under  certain  appointments 
made  in  pursuance  of  a  power  the  appointees  are 
entitled  to  take  the  appointments  duty  Iree — ^in  other 
words,  whether  the  amount  of  duty  payaUe  by  them 
in  respect  of  the  appointments  has  been  given  to 
them  by  the  appointor  as  well  as  the  sams  liiem- 
selves. 

The  appointor  was  a  lady  entitled  for  life  who 
made  several  appointments  in  the  same  form.  I  will 
read  one  of  them :  [His  lordship  read  as  follows : 
*'  Now  these  presents  witness  that  in  exerciBe  of  the 
power  to  the  said  Ellen  Ann  Saunders,  for  thia  pur- 
pose given  to  her  by  the  said  indenture  of  settlement, 
and  of  every  other  power  enabling  her  in  this 
behalf,  the  said  Ellen  Ann  Saunders  doth  hereby 
irrevocably  appoint  that  so  much  of  the  stocks,  funds, 
shares,  and  securities  now  held  by  the  present  tmstees 
of  the  said  indenture  of  settlement  upon  and  subject 
to  the  trusts  thereof  as  shall  be  sufficient  to  raise 
the  net  sum  of  £2,000  shall,  subject  to  the  life 
interest  of  the  said  Ellen  Ann  Saunders,  henceforth 
belong  to  and  be  vested  in  the  said  Ed^vskrd  Gteorge 
Saunders,  his  executors,  administrators,  and  assigns."  J 
That  is  not  an  appointment  of  a  net  snoi  of  £2,000, 
but  of  such  an  amount  of  stock  as  is  sufficient  to  raise 
£2,000.  It  has  been  decided  on  the  part  of  many 
judges  with  much  difficulty  that  a  direction  to  pay  a 
clear  legacv  or  annuity  means  a  legacy  or  annuity 
free  from  all  deductions.  A  series  of  oases  have  so 
decided,  and  by  these  I  should  be  bound.  But 
those  are  cases  under  wills.  This  is  a  case  of  an 
appointment  made  under  a  settlement.  B^en  in  the 
case  of  a  will  a  distiuotion  has  been  taken,  and  it  was 

*  Not  reported  in  the  Weekly  Ebpo&txb  on  tbis 
V  point. 
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establiihed  in  Banks  y.  Braithtvaite,  before  Kindersley, 

Y.G.,  that  there  is  a  di£Perenoe  between  the  case  of  a 

gift  of  a  dear  annuity  or  legacy    and  the  case  of  the 

gift  of  a  sum  of  stock  sufficient  to  produce  the  legacy, 

or  the  inoome  of  which,  would  be  sufficient  to  pay  an 

annoity.    In  that  case  a  testator  gave  the  residue  of 

his  persoxud  estate  to  trustees  upon  trust  to  set  apart 

£10,000  Consols  and  pay  the  dividends  to  his  sister 

for  hfe,  and  after  her  decease  to  retain  so  much  of  the 

nid  sum  of  £10,000  as  should  be  sufficient  to  realize 

the  dear  yearly  income  of  £150;  and  he  directed  his 

trutees  to  pay  the  dividends  and  other  income  of  the 

mm  80  directed  to  be  retained  by  them  to  his  nephew. 

It  was  held  that  the  nephew  took  the  annuity  subject 

to  legacy  duty,  and  the  Yice-Ohancellor  refers  to  the 

authorities  which  decided  that  an  annuity  is  given 

dear  of  legacy  duty  if  a  testator  gives  a  dear  annuity 

of  a  definite  amount,  but  he  is  of  opinion  that  that  is 

a  different  case.    He  says :    **  That  principle  does  not 

touch  the  present  question;    for  in  those  cases  the 

word  '*dear"  was  annexed  to  the  gift  of  the  annuity. 

Is  this  case  there  is  no  gift  of  an  annuity,  but  what 

is  given  is  the  dividend  of  a  sum  of  stock.     It  is  not 

sud  that  the  legatee  is  to  have  the  dividends  clear, 

bat  the  stun  of  stock  is  to  be  thus  ascertained.     It  is 

nch  a  sum  of  stock  as  would  produce  a  dear  income 

of  £150  per  annum.    The  particular  sum  is  £5,000 

Gooflols ;  and  that  amount  having  been  arrived  at,  the 

dividends    are    then    directed   to    be    paid   to    the 

petitioner."     In  applying  that  reasoning  here  what 

is  given  is  not  a  dear  sum  of  £2,000,   but  stock 

nfficient  to  pay  a  dear  sum  of  £2,000 ;    and  when 

tiatk  ascertained  by  proper  calculation  that  par- 

ticdar  sum  would  belong  to  the  appointee.    It  seems 

to  me  this  case  is  governed  by  Banks  v.  Bratthtoaite, 

sod  that  the  gift  is  not  given  free  of  duty,  and  the 

appointee  has  to  pay  duty. 

SohdioTBy    Vcdpyy  Chaplin,  A  Feckhami     Withamy 
Betkdl,  Munster,  &  Wdd;  Hasties. 


S^^J.}  March  19;  Aprils. 

In  re  BtDDiira. 
Thompson  v.  Ridding,  (a.) 

Wm — Tenant /or  life  and  remainderman — Leaseholds — 
Repairs, 

Where  a  testator  directed  thai  the  income  derived  from 
certain  leasehold  houses  should  be  paid  to  his  widow  for 
^life. 

Held,  thiU  the  words  ^* income  derived**   meant  net 

income,  and  not  gross  income,  and  that^  consequently, 

the  tenant  for  life  must  bear  the  expense  of  all  outgoings 

iaairred  after  the  testaior^s  death* 

In  re  Courtier,  35  W.  B,  85,  34  Ch.  D.  136,  dis- 


In  re  Barin^r*  Jeune  v.  Baring,  41  W.  B,  87,  [1893] 
1  Ch.  61,  dissented  from. 

Tins  stanmons  raised  {inter  cUia)  the  question 
whether  the  tenant  for  life  was  entitled  from  the 
dsath  of  the  testator  to  receive  the  rents  and  profits 
ci  the  leasehold  property  of  the  testator,  which  she 
Ud  at  ^rronnd-rents,  without  making  any  deduc- 
tnntherefTom  in  respect  of  ground-ren£,  rates,  taxes, 
imin,  inanrance,  and  other  outgoings. 

By  his  v^ill  the  testator  appointed  his  wife,  8. 
Saddin^t  and  S.  Thompson  and  G.  W.  Fry  executors 
■ad  tmsteea  to  arrange  his  affJEurs,  manage  his  estate, 
tmd  carry    out   his  wishes  and  desires.     Then  he 

(a.)  Beported  by  J.  I.  Stitilino.  Esq.,  Barrister- 
at-Law 


directed  that  all  his  just  debts,  funeral  and  testa- 
mentary and  other  expenses,  be  paid  and  satisfied  as 
soon  as  conveniently  might  be  im;er  his  decease ;  and 
immediatdy  after  his  decease  he  requested  his  execu- 
tors and  trustees  to  t^ke  in  hand  the  various  businesses 
carried  on  by  him  and  manage  the  same  until  they 
could  advantageoudy  be  put  in  the  market,  and  to 
obtain  the  highest  possible  price  for  them. 

He  directed  his  executors  and  trustees  to  sdl  the 
various  premises  he  held  at  rack  rentals  as  early  as 
practicable  aod  to  the  highest  advantage ;  and  then 
certain  premises  (naming  them)  hdd  at  ground-rents 
he  wished  to  be  retained  by  his  trustees  and  let  on 
lease  or  otherwise  at  fair  rentals,  together  with  all 
other  property  which  he  might  hold  at  nominal 
ground-rents  which  might  be  acquired  by  him  at 
any  time,  and  the  income  derived  therefrom  to  be 
devoted  as  thereinafter  described.  He  then  generally 
'*  directed  and  devised  "  that,  after  the  collection  of 
and  getting  together  of  all  outstanding  assets,  the 
proceeds  of  the  sales  of  the  various  premises,  &c.,  and 
of  all  sums  to  which  he  might  be  entitled,  or  which 
might  become  due  to  him  at  the  time  of  his  decease, 
and,  after  due  payment  of  all  his  just  debts,  liabilities, 
testamentary  and  other  expenses,  legacies,  and  other 
sums  inddental  to  the  settling  up  of  his  estate,  the 
surplus  remaining  in  their  hands  should  be  invested  in 
Consols,  (Government  securities,  ground-rents,  or 
freehold  cottage  property,  and  the  whole  of  such 
income  from  such  investment  should  be  paid  over  to 
his  said  wife  quarterly  or  at  other  suitable  periods  for 
her  benefit  and  that  of  his  children,  and  to  be 
enjoyed  by  her  and  them  during  the  term  of  her 
natural  life,  and  at  her  decease  the  whole  of  his  estate 
to  be  equally  divided  among  his  children  as  therein 
mentioned. 

A  question  having  been  raised  whether  the  cost  of 
current  repairs  and  outgoings  of  the  retained  lease- 
holds were  payable  out  of  income  or  corpus,  this 
summons  was  taken  out. 

P,  F,  Wheeler,  for  the  trustees. 

Whinney,  for  the  children. — I  submit  that  the 
liability  imposed  by  In  re  Courtier,  35  W.  B.  85,  34 
Ch.  D.  136,  only  applies  to  the  liability  to  put 
premises  in  repair  which  have  got  out  of  order  during 
the  lifetime  of  the  testator. 

He  referred  to  In  re  Baring,  41  W.  B,  87,  [1893]  1 
Ch.  61 ;  Debney  v.  Eckett,  43  W.  B.  54. 

CozenS'Hardy,  for  the  tenant  for  life. — The  word 
"  manage "  in  the  will  does  not  apply  to  the 
leaseholds,  and  I  ask  that  In  re  Baring  should  be 
followed,  and  I  submit  that  that  case  was  rightly 
dedded.  The  case  in  the  Weekly  Bepobtes  {Debney 
V.  Eckett)  is  not  dear,  and  I  submit  that  the  facts 
there  were  different. 

He  also  referred  to  Brereton  v.  Day,  [1895]  1  Ir. 
Bep.  518,  44  W.  B.  Dig.  3. 

Cwr,  adv,  vutt, 

April  3. — Stibling,  J.  [having  stated  the  facts  and 
read  the  question  on  the  summons  above  set  out, 
continued  Q  The  question  is  whether  the  aooruinff 
income  derived  from  these  leaseholds  is  to  be  paid 
over  to  the  widow  without  making  any  deductions 
for  payments  which  may  be  made  for  ground-rent  or 
for  satisfying  repairs,  by  which,  of  course,  are  meant 
those  occurring  after  the  death  of  the  testator,  or 
otherwise  in  performance  of  the  covenants  in  the 
leases.  It  is  to  be  observed  that  first  the  testator 
directs  the  trustees  to  arrange  his  a£Eairs,  manage  his 
estate,  and  carry  out  his  wuhes  and  desires.  So  far 
he  imposes  on  them  the  management  of  his  estate. 
No  doubt  he  repeats  the  word  **  management "  in  a 
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BubBequent  olaose  as  to  his  businesses  in  the  interval 
between  his  death  and  the  sale,  bnt  he  does  not 
thereby  give  np  the  direotion  which  exists  in  the 
prior  portion  of  the  will  as  to  the  management  of  his 
estate.  With  reference  to  the  retained  leaseholds, 
he  direots  them  to  be  let  on  lease  at  fair  rentals, 
and  then  says  that  the  inoome  to  be  derived  from 
'  them  is  to  be  devoted  as  thereinafter  described — 
that  is,  paid  to  the  widow.  What  is  income?  It 
appears  to  me  that  it  is  not  the  whole  income  which 
would  be  derived  from  these  rentals  withoat  any 
deduction,  but  the  inoome  after  making  proper  deduc- 
tions in  respect  of  these  charges.  That  seems  to  me 
the  very  meaning  of  tiie  language  used.  '*  Income 
derived  "  in  ordinary  parlance  is  understood  to  mean 
not  the  gross  rents,  but  tiie  rents  after  deducting  the 
proper  outgoings.  In  that  view  I  am  corroborated  in 
the  language  used  in  giving  the  inoome  of  the  residu- 
ary estate.  He  there  says  "  the  whole  of  such  income 
shall  be  paid  over  to  my  wife."  He  does  not  say 
that  in  respect  of  the  leaseholds.  There,  however,  it 
is  said  that  he  directs  the  liabilities  to  be  paid  out  of 
his  estate.  No  doubt  he  does,  but  if  I  am  right  in 
holdinff  that  income  directed  to  be  paid  to  the  widow 
derived  from  leaseholds  means  net  income,  I  cannot  see 
that  that  construction  can  be  efEected  by  a  direction 
to  discharge  liabilities  out  of  corpus.  And,  therefore, 
according  to  the  language  used  the  widow  must  bear 
the  expense  of  the  proper  outgoings  in  respect  of 
ground-rent,  rates,  taxes,  insurance,  and  other  out- 
goings on  the  property. 

On  behalf  of  the  widow  the  case  of  In  re  Baring 
was  relied  on.  That  case  was  decided  partly  on  the 
language  of  the  particular  will  and  partly  with  refer- 
ence to  the  case  In  re  CouHier,  As  far  as  it  depended 
on  the  language  of  the  particular  will,  I  shall  not 
enter  into  consideration  of  it.  But  as  regards  In  re 
Oourtiert  1  feel  bound  to  say  that  having  read  it  care- 
fully I  am  unable  to  put  the  construction  on  the 
language  used  by  the  various  members  of  the  Oourt 
of  Appeal,  which  seems  to  have  been  put  on  it  in  In 
re  Baring,  Oertamly  in  point  of  dedsion  In  re  Cour- 
tier did  not  decide  the  present  case,  because  it  was 
exclusively  directed  to  the  question  whether  the 
tenant  for  life  was  bound  to  dischar^  the  liabilities 
in  respect  of  repairs  to  property  which  had  accrued 
at  the  death  of  the  testator.  The  decision  of  the 
Court  of  Appeal  was  given  with  reference  to  that  and 
nothing  else,  and  it  seems  to  me  that  when  one  looks 
at  the  judgments,  that  was  the  sole  question  which 
the  jud^  of  the  Oourt  of  Appeal  dealt  with.  It 
is  sufficient  to  refer  to  the  judgment  of  Ootton, 
L.J.,  after  stating  that  the  leaseholds  were  at  the 
death  of  the  testator  in  a  condition  requiring  repair, 
he  says :  "  The  widow  has  kept  them  in  tne  same 
state  as  they  were  in  at  the  testator's  death,  but 
declines  to  put  them  in  such  a  state  of  repair  as  to 
satisfy  the  covenants  in  the  leases.  With  respect  to 
that  question,  it  is  admitted  that  the  words  of  the 
wUl  are  such  that  it  cannot  be  contended  that  there 
is  a  trust  for  immediate  conversion."  Then  he  g^s 
on.  He  is  dealing  entirely  with  the  question  whether 
the  widow  is  boimd  to  put  the  leaseholds  in  such  a 
state  of  repair  as  will  satisfy  the  covenants  in  the 
leases  at  that  time.  I  do  not  think,  therefore,  that 
In  re  Cowiier  can  be  relied  on  as  a  decision  adverse  to 
that  which  I  think  ought  to  be  given  in  the  present 
case. 

Solicitors  for  all  parties,  Sheffield,  Son,  &  Powell. 


Chan.Div.    |  March  19. 

Kekewich,  J.  j 

In  re  Battams  &  Hutohinsok  (Solicitobs).  (o.) 
Solicitor — Coate — Taxation — Joint  applioation  of  motir 

gagee-aolicitor  and  hie  bankrupt  client^  Submiuioa 

of  eolicitor  to  pay, 

A  eolicitor,  who  is  mortgagee  of  the  moneys  coming  U> 
his  client  on  the  cash  account  and  taxation  of  t?ie  bUk  of 
costs  of  his  clients  former  solicitors,  and  who  makes  a 
joint  application  with  his  client  for  delivery  of  such 
cash  account  and  bills  of  costs  and  for  taxcaian,  must 
join  with  his  dierU  in  the  usual  submission  to  pay,  atut 
the  fact  that  his  client  has  been  adjudicated  bankrupt 
while  such  proceedings  were  pending  will  not  relieve  the 
solicitor  from  making  such  submission. 

Motion. 

On  the  30th  of   October,   1896,  Mr.    Alexander 
de    Schwertchkoff   took   out    a    summons    against 
his  former  solicitors,  Messrs.  Battams  &  Hutchin- 
son, for  delivery  within  seven  days  of  certain  hiUs 
of  costs,    a    cash    account,   and  for   taxation.    At 
the  time  a  receiving  order  had  been  made  against 
Schwertchkoff   but  he  had   not    been   yet  adjudi- 
cated a  bankrupt.     SchwertohkofTs  present  solici- 
tor, Mr.  Harker,  claimed  to  be  a  mortgagee  of  all 
moneys  coming  to  his  client  from  Messrs.  Battams  & 
Hutchinson  on  the  taxation.    In  the  circumstances 
the  court  required  Mr.  EDarker  to  join  in  the  applica- 
tion then  before  the  court,  and  this  was  aooormngly 
done.    On  the  21st  of  January,  1897,  the  court  made 
an  order  upon  the  above-mentioned   summons  for 
delivery  of  the  bills  of  costs  and  cash  acooont,  and 
directed  the  rest  of  the  summons  to  stand  over,  with 
liberty  to  apply.     O^rtain  bills  of  costs  and  a  cash 
account  were  delivered  in  pursuance  of  this  order,  bnt 
being     considered     inconsistent,     the     applicants, 
Schwertchkoff    and    Harker,    moved   on    the    19th 
of    February,     1897,    for    an    order    directing   the 
reroondents   to   deliver   within    four    days    proper 
bim    of    costs    and    disbursements,    and     a    cash 
account.   All  the  bills  were,  by  order  made  upon  that 
motion,  referred  to  taxation,  the  costs  being  reserved. 
In    the    meantime    Schwertchkoff  was   adjudicated 
bankrupt.     In  drawing  the  order  upon  the  motion, 
the  registrar  inserted  the  usual  submissioD  to  pay  by 
both  applicants  whatever  should  be  found   due  to 
Messrs.  Battams  &  Go.      Schwertchkoff  oonsented, 
but  Harker  objected,  to  maJce  this  submission.     The 
respondents    required    that  the  order  for  taxation 
should  go  upon  a  submission  to  pay  ^  by  both  parties 
— I.e.,  the  original  applicant  and  his  solicitor,  and 
they  objected  to  allow  the  order  to  go  for  taxation 
of  the  bills  upon  tiie  submission  to  pay  of  Schwertch- 
koff alone,  he  being  at  the  time  a  baiuorapt. 

Harker  now  moved  to  vary  the  minutes  of  the 
order  and  to  be  relieved  from  the  submission  to  pay. 

Eustace  Smith,  for  the  applicant  Harker. 

Stephen  Lynch,  for  the  respondents. 

Kekewich,  J.,  sated  the  facts  of  the  case,  and  oon* 
tinned:  The  question  which  I  have  to  decide  is 
whether  the  order  can  goon  the  submission  of  one,  or 
whether  it  must  not  be  on  the  submission  of  both 
applicants.  It  is  the  established  practioe  that  ti&e 
order  for  taxation  on  the  application  of  a  dient  is 
never  made  without  the  submission  of  the  dient  to 
pay.  That  of  course  rests  upon  the  rel&tion  of 
solicitor  and  client.  The  client  admits  the  retainer 
for  the  purpose  of  the  business  under  consideration, 

(a.)  Reported  by  E.  J.  A.  MoHBisoN,  Esq.,  Bcurrister- 
at-Law« 
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he  therefore  admitfl  the  relation  and  the  liability  to 
pty  what  is  properly  due ;  and  if  he  puts  the  soUoitor 
to  the  expense  and  trouble  of  taxation  he  is  bound 
to  pay  what  is  eventually  due :  that  is  perfectly 
right.  Mr.  Eustace  Smith  says  that  in  an  order  for 
tazatzon  you  are  dealing  with  the  jurisdiction  of  the 
oonrt  arinog  out  of  the  relation  between  the  parties 
of  loHcitor  and  client,  and  that,  therefore,  the  sub- 
nuBuon  to  pay  is  that  of  the  client  only,  and  flows 
from  the  rdation  of  solicitor  and  client  and  nothing 
elae,  and  that  the  other  applicant,  the  solicitor,  who 
oomes  here  as  an  assignee  of  whatever  is  due,  if  any- 
thiDf^,  IB  under  no  liability  to  submit,  as  the  sub- 
naaaon  does  not  arise  out  of  that  relation.  That,  to 
my  mind,  is  not  the  proper  way  of  putting  it.  It 
does  arise  out  of  the  relation  of  solicitor  and  client, 
sod  it  is  something  evoked  from  that  relation  and 
the  person   who  makes  the    application,  if   he    is 


entitled  to  make  it  at  all,  must  also  submit  to  pay. 
He  cannot  have  it  both  ways.    If  he  is  entitled  to  the 
Older  he  must  have  it  in  the  proper  form.    I  think 
he  is  entitied  at  any  time  before  the  order  is  passed 
to  say,  "  I  never  intended  to  submit,  not  being  the 
eHent."    He  is  entitled  to  raise  that  objection ;  this 
if  therefore  quite  a  proper  matter  to  have  tried  before 
me.    The  applicant  must  take  his  choice,  either  he 
takes  the  order  or  he  does  not.    If  he  takes  it,  it 
most  be  by  submitting  to  pay.    If  he  does  not  sub- 
mit he  cannot  have  tiie  oriier,  and  his  motion  ffkils, 
hecaose  he  has  not  complied  with  the  order  of  the 
court  ^  I  understand  in  this  case  that  Mr.  Harker  is 
sow  willing  to  join  in  the  submission  to  pay,  and  the 
order  will  therefore  go  in  that  form,  all  costs  being 


Solicitors,  Edtvard  Swain;  John  Battams,  for  Bat- 
1am»  A  Hutchin&on. 


Jan.  16. 


Chan.  DiTW    ) 
Kekewichy  J«  ) 

Davis  v.  Ingram,  (a.) 

Pluiition  action — Practice — Infant  plaintiffs — Sale  in 
lieu  of  partition — Sale  depending  upon  result  of  in- 
quiries— Form,  of  judgment. 

Form  of  judgment  in  an  action  for  sale  in  lieu  of 
fmiHion  where  the  plaintiffs  are  infants  entitled  to  one 
nudivided  one^third  share,  and  where  the  execution  of 
t^  mtle  de^pends  upon  the  result  of  the  inquiries  directed 
hf  the  order^  the  infants,  in  the  event  of  a  sale,  being 
dttiared  trustees  of  their  shares  for  the  purchaser  and 
their  next  friend  being  appointed  to  convey  the  infants* 
»hares. 


By  his   will    dated  the  10th  of  December,  1873, 

Tbomaa  James  IBayliss,  after  providing  for  payment 

of  his  debto,  funeral  and  testamentary  expenses,  gave, 

dffviaed,   and  bequeathed  all  the  rest,  residue,  and 

mnainder  of  hia  real  and  personal  estate,  subject  to 

hk  wife's  life  interest  therein,  unto  and  among  edl 

end  every  his  cbildren  who  should  be  living  at  the 

drrfssn  of  hia  aaid  wife  in  equal  shares  and  proper - 

tionsy  and  the  iasoe  of  such  of  them  as  should  be  dead 

(soeh    issue   nevertheless  taking  only  the  share  to 

ifhkk  their  deceased  parent  would  have  been  entitied 

fm  the  event  of  such  parent  surviving  the  testator's 

said  wile)*  to  and  for  ms,  her,  or  their  own  use  and 

beeefit  ateolntely. 

The  testator  died  on  the  11th  of  December,  1873, 

ffl,)  Beported   lyy  B.  J.  A.  Morbisok,  Esq.,  Bar- 
x]ster>at«Law. 


and  his  will  was  duly  proved  on  the  18th  of  July, 
1874. 

The  testator's  widow  died  on  the  9th  of  January 
1896. 

The  testator  left  three  children  surviving  him — 
namely,  (1)  Mary  Jane  Bayliss,  who  married  Samuel 
Samson  Davis,  and  died  in  1891,  having  had  three 
children.  These  children  were  infants,  and  were  the 
plaintifEis  in  this  action,  suing  by  James  Ingram,  their 
next  friend.  (2)  Elizabeth  Anne  Bayliss,  who 
married  Charles  Ingram  in  or  about  the  year  1870, 
and  was  one  of  the  defendants.  Charles  Ingram  had 
not  been  heard  of  for  several  years,  and  it  was  not 
known  whether  he  was  living  or  dead;  and  (3) 
Charles  Jenkins  Bayliss,  who  mortgaged  his  share 
under  the  will  to  the  defendant  James  Frederick 
Townend,  in  whom  the  same  was  now  vested. 
Charles  Jenkins  Bayliss  was  adjudicated  a  bankrupt 
in  1893,  and  his  trustee  in  bankruptcy  was  joined  as 
a  defendant. 

The  testator  died  seized  of  certain  freehold  property 
in  Essex. 

The  plaintiffis  alleged  that  it  would  be  for  the 
benefit  of  all  the  persons  interested  in  the  property 
that  the  same  should  be  sold  and  not  partitioned,  and 
they  claimed  all  necessary  inquiries  and  a  sale  in  lieu 
of  partition. 

Percy  F.  Wheeler,  for  the  plaintifBei,  asked  the 
court  to  direct  the  necessary  inquiries,  and  also  to 
direct  that  in  the  event  of  a  sale  the  infant  plaintifEs 
might  be  declared  to  be  trustees,  and  the  plaintiff 
James  Ingram,  their  next  friend,  appointed  to  convey 
on  their  behsJf,  according  to  the  form  in  Seton's 
Judgments  and  Orders,  6th  ed«,  vol.  2,  p.  1642-3, 
No.  21. 

Eesewioh,  J. — Is  it  usual  to  give  directions  in  an 
order  before  it  is  certain  that  there  will  be  a  sale — i.e., 
while  the  sale  is  still  hypothetical?  I  am  not  at 
present  disposed  to  alter  the  practice.  I  will  refer 
the  matter  to  the  registrar  to  be  gone  into  by  him. 

€hre- Browne  and  E,  A,  Jdf,  for  the  various  defen- 
dants. 

The  order,  as  subsequentiy  drawn  up,  directed 
the  usual  inquiries  and  also  an  inquiry  whether  it 
wovdd  be  for  the  benefit  of  such  of  the  persons 
interested  in  the  said  hereditaments  as  were  infants 
that  the  same  should  be  sold,  and  proceeded  as 
follows:  And  if  it  shall  be  certified  that  all  the 
persons  interested  are  parties  to  this  action  and 
either  (1)  that  the  parties  desiring  a  side,  other  than 
the  infants,  are  interested  to  the  extent  of  one 
moiety  or  upwards  in  the  said  hereditaments,  or  (2) 
that  it  will  be  for  the  benefit  of  the  said  infants 
that  the  said  hereditaments  should  be  sold,  and  that 
the  parties  desiring  a  sale,  including  the  said  infants, 
are  interested  to  the  extent  aforesaid — it  is  ordered 
that  the  said  hereditaments  be  sold  with  the  approba- 
tion of  the  judge.  And  it  is  ordered  that  the  money 
to  arise  from  such  sale  be  paid  into  court  to  the 
credit  of  this  action.  But  if  it  shall  appear  that  any 
of  the  persons  interested  are  not  parties  to  this  action, 
then  it  is  ordered  that  any  of  the  persons  interested, 
collectively  or  individually,  to  the  extent  of  one 
moiety  or  upwards  in  the  said  hereditaments,  be  at 
liberty,  when  it  shall  have  been  certified  that  the 
persons  who  ought  to  be  served  with  notice  of  this 
judgment  have  been  so  served,  to  apply  at  chambers 
for  a  sale  of  the  said  hereditaments,  the  said  infants 
not  to  beat  liberty  to  apply  hereunder  unless  and 
until  it  shall  have  been  certified  that  it  will  be  for 
their  benefit  that  the  said  hereditaments  should  be 
sold.  And  this  court  doth  declare  that  upon  anj 
such  Bale  being  madsi  such  of  Uie  parties  int 
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in  the  said  hereditameot  as  are  infants  will  be  triutees 
for  the  purchaser  or  purchasers  of  their  undiTided 
share  or  shares  of  the  said  hereditaments  within  the 
meaning  of  the  Trustee  Act,  1893.  And  it  is  ordered 
that  James  Ingram,  of  &o.,  the  next  friend  of  the 
plaintifib,  be  appointed  to  convey  such  share  or  shares 
to  the  purchaser  or  purchasers  of  the  said  heredita- 
ments. And  it  is  ordered  that  the  said  James  Ingram, 
upon  payment  into  court  by  any  purchaser  of  the 
amount  of  his  purchase-money,  conyey  to  such 
purchaser  accordingly  the  property  bought  by  him. 
And  any  of  the  parties  interest^  in  the  said  heredita- 
ments other  than  the  party  having  the  conduct  of 
the  sale  are  to  be  at  liberty  to  bid  at  such  sale  and 
become  the  purchaser  of  the  said  hereditaments  or 
any  part  thereof  without  payment  of  any  deposit  in 
respect  thereof.  And  it  is  oidered  that  the  purchase- 
money  of  any  portion  so  purchased  by  any  of  the 
parties  be  set  off  against  the  shares  to  which  they 
may  be  respectively  entitled. 

Further    conaidercUum   adjourned,  with    liberty    to 
afply. 

Solicitors,  J,  8.  Tyler  ;  J,  L.  Higga ;  8ima  <fc  8ym8. 


SS^er^j!")  Match  2,  3;  April  6. 

BAFFBTY  V,  tiOHOFIELD.   (a.) 

Landlord  and  tenant — Lease — Building  agreement — 
Fower  of  landlord  to  determine — Option  to  tenant  to 
purchase — Interest  of  tenant  after  exercise  of  option, 

A,  entered  inio  an  agreement  with  B,  by  which  B. 
was  to  build  upon  A,s  land,  and  A,  was,  upon  the 
works  being  carried  out,  to  demise  the  land  to  B,  for 
ninety-nine  years,  and  the  agreement  contained  an  option 
to  B,  to  purchase  the  freehold.  It  was  thereby  provided 
(inter  aua)  that  B,  shovM  forthunth  proceed  with  the 
works,  and  completely  finish  on  or  before  a  certain  day, 
and  if  B,  should  not  perform  the  several  agreements  on 
his  part.  A,  might  determine  tfie  agreement  and  re-enter, 
A,,  being  dissatisfied  with  B.*s  progress,  gave  notice  to 
B,  to  determine  the  agreement,  S,  having  shortly  before 
given  notice  to  A*  of  B,*s  intention  to  purchcue 


tract  so  made  did  not  in  itself  before  completion  put  an 
end  to  the  leasing  parts  of  the  agreement,  but  created 
fresh  rights  and  liahilities  between  the  parties,  and  the 
new  relation  of  vendor  and  purchaser  between  them;  (4) 
that  assuming  that  A.*s  notice  to  ddermine  had  put  an 
end  to  B,*s  rights  so  far  as  they  arose  directly  from  the 
building  agreement.  A,  had  not  thereby  put  an  end  to  the 
contract  for  sale  or  to  B.*s  rights  thereunder ;  but  (5) 
that  after  the  exercise  of  the  option,  and  pending  com- 
pletion, A.^s  power,  if  any,  to  determine  B.'s  occupation, 
and  B,*s  rights  and  liabilities  under  the  building  agree- 
ment, became,  as  between  A,  and  B,,  superseded  and  not 
enforceable,^ 

Action. 

It  appeared  that  the  plaintiff,  who  was  the  free- 
holder of  certain  land  and  premises  situate  on  the 
west  side  of  Pembridge-villas  and  west  side  of 
Chepstow-plaoe,  in  the  parish  of  St.  Mary  Abbotts, 
Kensington  (which  premises  were  formerly  the  site  of 
two  messuages  and  tenements),  also  of  a  certain  other 
piece  of  land  situate  on  the  west  side  of  Chepstow- 
place  aforesaid  (which  premises  were  formerly  the 

(a.)  Eeported  by  J.  F.  Walky,  Jfisq.,  fianister-at- 
Law. 


site  of  a  messuage  or  dwelling-house),  on  the  12th  of 
August,  1895,  entered  into  an  agreement  in  writing 
with  the  defendant,  whereby  it  was  aji^reed  that  the 
defendant  should  carry  out  upon  the  said  land  certain 
buildinff  operations,  and  the  plaintiff  should,  upon 
the  buudings  bedng  erected  and  covered  in,  and  the 
works  carried  out  as  mentioned  in  the  agreement, 
demise  the  said  preouses  to  the  defendant  for  ninety- 
nine  years  from  the  29th  of  September,  1895,  at  a 
rent,  after  the  first  year,  of  £675  ;  and  in  the  agree- 
ment there  was  an  option  to  the  defendant  to  par- 
chase  the  said  premises  upon  the  terms  which  are  set 
out  below. 

By  clause  3  of  the  said  agreement  it  was  provided 
that  the  defendant  should  forthwith  proceed  with 
such  works,  and  should,  on  or  before  the  Ist  of  May, 
1896,  erect  and  cover  in  shops  with  residential  flats 
upon  the  said  pieces  of  lana  and  lay  the  drains  and 
fix  the  gutters  and  rain-water  pipes  thereto,  and 
connect  the  same  with  the  sewers,  and  should  com- 
pletely finish  the  same  fit  for  occupation,  with  the 
fence,  walls,  iron  fence,  gates,  and  other  buildings, 
on  or  before  the  1st  day  of  June,  1896,  and  sliould,  on 
or  before  that  day,  lay  out,  pave,  plant,  and  oomplete 
for  use  the  yard  and  garden  where  the  land  was  not 
built  upon,  and  should  expend  not  less  than  the  sum 
of  £20,000  in  and  about  such  works. 

There  was  a  dispute  between  the  parties  whether 
the  above  dates  were  filled  in  on  the  12th  of  August, 
when  the  agreement  was  signed,  or  some  time  later, 
and  also  whether  there  was  a  contemporaneous  agree- 
ment that,  if  an  extension  of  the  time  for  the  com- 
pletion of  the  said  buildings  beyond  those  dates  oould 
be  obtained  by  the  de^daint  from  the  Ijondon 
County  Council,  those  dates  should  be  postponed  by 
the  amount  of  such  extension. 

By  clause  13  of  the  said  agreement  it  was  provided 
that  until  the  said  premises  should  have  been  actually 
demised,  the  defendant  should  pay  the  said  rent  and 
perform  and  observe  the  stipulations  and  agreements 
on  his  part  thereinbefore  referred  to,  wbioh  were 
provisions  of  a  usual  duuraoter  in  agreements  of  this 
kind. 

By  dause  15  of  the  said  agreement  it  was  provided 
that  in  case  the  defendant  should  not  at  the  resDective 
times  and  in  manner  thereinbefore  expressed  have 
built  and  fully    completed  the  said  shops  and  flats 
thereinbefore  agreed  to  be  built  on  the  land  thereby 
agreed  to  be  demised,  or  in  case  the  defendant  should 
for  the  space  of  twenty-eight  days  next  after  thereat 
payable  m  respect  of  the  said  pieces  of  land  or  any 
portion  of  such   rent  should  nave  become  payable 
make    default  in  the  payment   thereof,   or  if    the 
defendant  should  not  p^orm  or  observe  the  sevtnal 
stipulations  or  agreements  on  his  part  therein  oon« 
tained  then,  and  in  any  or  either  of  the  said  oases*  it 
should  be  lawful  for  the  plaintiff  by  such  wtitinK  as 
was  therein  mentioned  to  determine  and  pat  an  end  to 
the  said  agreement  and  thereupon,  into  and  npon  the 
said  land  and  premises  and  all  buildings  thereon  to 
re-enter,  and  &e  same  to  have  again,  repossess,  and 
enjoy  as  in  his  former  estate. 

By  clause  17  of  the  said  affrsement  it  wcw  provided 
that  if  the  defendant  should  oe  desirous  of  purchasing 
the  fee  simple  free  from  incumbrances  (eoLoept  the 
said  agreement  of  the  12th  of  August,  1895)  of  the 
said  piece  of  land  and  premises  at  the  price  ol 
£16,000,  and  should  at  any  time  before  the  9th  of 
August,  1897,  give  to  the  plaintiff  notice  in  writing  to 
that  effect  then,  and  in  such  case  the  person  giving 
such  notice  should  be  deemed  the  purohaaer  of  the 
premises  at  the  price  of  £16,000  as  pom  the  date  of 
such  notice  subject  to  such  oonditiona  as  therein 
mentioned,  of  which  two  only  are  material  to  this 
zeport— vis.,  a  condition  that  the  purohaaer  ahoold  pay 
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lUarrews  of  rent  up  to  the  day  appointed  for  the 
completion  of  the  pnrohase  including  the  quarter's 
Tent  due  on  that  day ;  and  a  condition  that  if  the 
pfDrchaser  should  take  any  objection  or  make  any 
nqnisition  which  the  vendor  should  be  unable  or 
Tmwilling  to  remove  or  oomply  with  the  vendor 
mi|?bt  by  such  notice  as  was  therein  mentioned,  and 
notwithstanding  any  intermediate  negotiation,  rescind 
that  agreement  for  sale. 

The  defendant  applied  for,  and,  after  considerable 
iekj,  obtained  from  the  London  County  Council  an 
extension  of  time  for  the  completion  of  the  buildings 
until  the  27th  of  October,  1897,  the  letter  from  the 
ooimcil  consenting  to  the  application  being  dated  the 
28th  of  October,  1896. 

The  plaintiff  would  seem  to  have  been  dissatisfied 
from  the  first  with  the  progress  made  by  the  defendant 
in  carrying  out  the  works,  and  on  the  27th  of 
Jannazy,  1897,  caused  a  notice  to  be  served  upon  the 
defendant  purporting  to  determine  tiie  said  agree- 
ment ander  the  above  power  in  clause  15  thereof, 
and  stating  the  plaintiff's  intention  to  forthwith 
re-enter  ^  upon  the  premises.  The  notice  alleged 
default  in  carrying  out  the  said  agreement  as  the 
reason,  and  the  plaintiff's  evidence  particularly 
alleged  that  the  defendant  had  taken  no  step  to  build 
upon  the  land,  and  had  never  paid  any  rent  as  pro- 
tided  by  the  said  agreement. 

Meanwhile — viz.,  on  the  30th  of  December,  1896— 
the  defendant  had  served  upon  the  plaintiff  notice  of 
his  intention  to  exercise  the  option  of  purchase  given 
by  clause  17  of  the  said  agreement. 

The  defendant's  evidence  was  to  the  effect  that  the 
defendant  had  expended  upwards  of  £1,000  in 
binlding  upon  the  said  land  and  premises,  and  the 
time  for  the  completion  of  the  buildings  did  not 
expire  until  the  27th  of  October,  1897,  under  the 
ctrcnmstances  above  mentioned,  and  that  a  quarter's 
rent  (being  the  first  rent  payable  under  the  agree- 
ment) was  due  on  the  2dth  of  December,  1896,  which 
he  had  not  paid,  as  under  clause  17  of  the  said  agree- 
ment, having  exercised  his  option  to  purchase,  he  was 
deemed  to  be  the  purchaser  of  the  premises,  and 
miat  the  same  clause  all  arrears  of  rent  were  to  be 
paid  with  the  purchase-money  on  tiie  completion  of 
tbeporchase. 

This  was  an  action  for  an  injunction  to  restrain  the 
defendant  from  trespassing  upon  or  interfering  with 
the  possession  by  the  plaintiff  of  the  said  land  and 
pnanises,  and  proceeded  upon  the  footing  of  the 
plaintiff's  allegation  that  he  had  taken  possession 
parsnant  to  bis  notice^  and  had  since  remained  in 
possession*  This  allegation  was  denied  by  the 
defendant,  who  alleged  that  his  men  had  been  con- 
tinually at  work  upon  the  land  since  the  date  of  the 
agreement. 
Farwdl^  Q.C.,  and  A,  dB.  Terrell,  for  the  plaintiff. 
^^«i^>  Q-C,  and  O.  Lawrence,  for  the  defendant. 

BoicBB,  J. — ^This  action  gives  rise  to  points  of  some 
difficulty.  From  the  evidence  before  me  it  appears 
that  the  property  is  worth  considerably  more  than 
the  purchase-money  payable  by  the  defendant,  and  if 
the  plaintiff's  contention  be  correct,  the  defendant 
viU  lose  not  only  the  benefit  of  his  bargain,  but  also 
aU  the  money  that  he  has  already  paid  to  the  plaintiff 
nd  that  he  has  otherwise  expended  in  reference  to 
the  property.  On  the  other  hand  it  is  suggested  on 
the  plamtifTs  behalf  that  if  the  defendant  does  not 
tomplete  the  purchase  the  property  will  be  deteriorated 
in  value  by  the  buildings  contemplated  by  the  agree- 
ment not  being:  completed  within  the  time  limited. 
Bnt  having:  regard  to  the  value  of  the  property,  it 
<k)es  not  appear  to  me  very  probable  that  the  defen- 
dant will  fail  to  complete. 


The  first  question  is,  whether  the  defendant  has 
made  such  default  as  would  entitle  the  plaintiff,  if 
the  option  had  not  been  exercised,  to  determine  the 
agreement  under  clause  15  P   It  was  contended  on  the 
plaintiff's  bohalf  that  the  defendant  had  committed 
default  in  not  completing  the  buildings  by  the  time 
limited  by  clause  3.    But  it  was  proved  to  my  satis- 
faction that  there  was  a  collateral  contemporaneous 
agreement  that  the  dates  mentioned  in  clause  3  should 
be  ^os^oned  if    an    extension    of   time   could    be 
obtained  from  the  London  County  Oouucil  for  the 
completion  of  the  buildings  by  the  amount  of  such 
extension.    A  large  exteimon  was  so  obtained,  and 
the  times  for  covering  in  and  finally  completing  the 
buildings  under  the  orig^inal  and  collateral  agree- 
ments have  in  consequence  not  yet  expired.     So  no 
default  has  arisen  in  this  respect.    But  the  other 
default  relied  on  by  the  plaintiff  occasions  more  diffi- 
culty.   It  appears  that  beyond  pulling  down  some 
erections  on  the  site,  and  stacking  the  bricks  ready  to  be 
used  for  the  new  building,  and  paying  one  or  two  men 
to  keep  possession  of  and  look  after  the  premises,  the 
defendant  has  not  substantially  done  anything  to  carry 
out  the  works  mentioned  in  the  agreement.     It  seems 
to  me  that  under  these  circumstances,  and  looking  at 
the  agreement  as  a  whole,  I  cannot  say  that  the 
defen£mt  did  "  forthwith  proceed  with  the  works  " 
within  the  fair  meaning  of  those  words  as  used  in 
clause  3.    And  in  coming  to  this  conclusion  I  bear 
in  mind  that  the  agreement  does  not  provide  for 
or  require  that  the   works  should  be  continuously 
proceeded  with.     But  I   think  it  did  require  some 
building  to    be   forthwith  proceeded  with.     Some- 
thing   more,   at  any  rate,   thiEui    what    the    defen- 
dant has  done.    I  therefore  come  to  the  conclusion 
that  in  this  respect  there  was  default  on  the  de- 
fendant's part,    and  Jthat  consequently  he  did  not 
''perform  and  observe  the  several  stipulations  and 
agreements  on  his  part "  within  the  meaning  of  these 
words  as  used  in  clause  15. 

This  conclusion  renders  it  necessary  for  me  to  con- 
sider the  effect  of  the  exercise  by  the  defendant  of  the 
option  of  purchase  given  to  him  by  clause  17.  Now  it 
clearly  was  not  a  condition  precedent  to  the  exercise  of 
the  option  that  the  defendant  should  not  have  made 
default  under  the  building  agreement,  so  that  the 
option  was  wdl  exercised  and  a  building  contract 
was  thereby  come  to,  between  plaintiff  and  defendant 
for  sale  and  purchase  of  the  property.  But  I  agree 
with  the  plaintiff's  arguments  so  far  that  that  con- 
tract did  not  in  itself  before  completion  put  an  end  to 
what  I  may  call  the  leasing  parts  of  the  building 
agreement.  I  come  to  that  conclusion  from  a  f^eraL 
consideration  of  the  building  agreement  and  in  par- 
ticular of  the  provisions  of  dause  17,  that  the  tenant 
was  to  buy  '*  free  from  incumbrances  (except  these 
presents)."  And  of  course  the  contract  of  purchase 
might  not  be  completed,  and  that  from  no  fault  of 
the  purchaser,  for  it  might  (by  way  of  example)  be 
put  an  end  to  by  the  vendor  under  the  provision  of 
clause  17,  that  if  the  purchaser  made  any  requisition 
that  the  vendor  was  unable  or  unwilling  to  remove  or 
comply  with,  the  latter  might  rescind  the  sale,  and 
it  could  not  be  within  the  contemplation  of  the 
building  agreement  that  in  such  a  case  the  purchaser 
should  not  only  lose  his  purchase  bargain,  but  also 
find  himself  deprived  of  au  his  rights  under  the  other 
parts  of  the  agreement.  But  on  the  other  hand, 
though  the  contract  of  purchase  did  not  in  itself 
destroy  the  leasing  parts  of  the  agreement,  it  created 
fresh  rights  and-liabUities  between  the  parties,  and  a 
new  relation  between  them — viz.,  that  of  vendor  and 
purchaser.  It  was,  in  fact,  a  new  and  distinct  con- 
tract from  that  created  by  the  building  agreement, 
though  it  arose  by  reason  of  and  fiowed  from  the 
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bpilding  agreement;  and  even  assuming  that,  notwith- 
standing the  pordiase  oontraot,  the  rest  of  the 
bmlding  agreement  stood,  including  the  power  to  de- 
termine under  clause  15,  I  see  no  sufficient  reason  for 
holding  that  the  det^mination  of  the  'building 
agreement  under  the  power  would  in  itself  destroy  or 
affect  the  contract  for  sale,  which  (as  1  have  pointed 
out)  was  a  new  and  distinct  contract  from  that  created 
by  the  building  agreement.  The  wording  of  the  pro- 
vision in  clause  Id  which  enabled  the  landlord  to  deter- 
mine ''this  present  agreement"  is  not  appropriate  if 
attempted  to  be  applied  to  the  contract  of  purchase. 
The  last-named  contract  was  not  ''this  present 
agreement,"  or  even  part  of  it,  though  flowing  from 
it.  And  even  assuming  that  the  plaintiff  has  by  his 
notice  to  determine  put  an  end  to  the  defendant's 
rights  so  far  as  they  arise  directly  from  the  building 
agreement,  I  think  the  plaintiff  has  not  thereby  put 
an  end  to  the  contract  of  sale  or  to  the  defendant's 
riffhts  thereunder. 

I^'ow,  on  the  evidence  it  is  dear  that  the  de- 
fendant has  throughout  remained  and  is  still  in 
possession  of  the  property,  and  I  find  that  on  com- 
pletion under  the  second  condition  in  clause  17  he 
will  have  to  pay  to  the  plaintiff  all  arrears  of  rent 
up  to  that  date,  and  under  these  circumstances  I 
think  I  ought  not  even  on  the  above  assumption  to 
order  him  to  retire  from  possession  before  the  date 
fixed  for  completion  arrives.  I  think  it  was  contem- 
plated by  the  agreement  that  after  exercising  his 
option  of  purchase  the  defendant  should  remain  in 
possession  until  completion,  and  should  then  pay 
with  his  purchase-money  rent  for  the  interim  posses- 
sion, and  with  that  possession  I  think  I  ought  not  to 
interfere.  I  may  add  that  no  question  arises  here 
as  to  rent  accruing  due  before  the  option  was 
exercised,  for  no  such  rent  remains  owing. 

But  there  is  another  consideration  which  also 
induces  me  to  hold  that  the  plaintiff  ought  to  fail 
in  this  action.  After  the  relation  of  vendor  and 
purchaser  was  established  between  the  parties,  the 
purchaser  was  in  equity  the  owner  of  the  property. 
And  the  position  of  the  vendor  is  clearly  stated  by 
Lord  Cairns  in  Shaw  v.  Foster,  20  W.  R.  907,  L.  E. 
5  H.  L.  321,  p.  338  :  "  The  vendor  was  a  trustee  of 
the  property  for  the  purchaser;  the  purchaser  was 
the  real  beneficial  owner  in  the  eye  of  a  court  of 
equity  of  the  property,  subject  only  to  this  observa- 
tion, that  the  vendor,  whom  I  have  called  the  trustee, 
was  not  a  mere  dormant  trustee ;  he  was  a  trustee 
having  a  personal  and  substantial  interest  in  the 
property,  a  right  to  protect  that  interest  and  an 
active  right  to  assert  that  interest  if  anything  should 
be  done  in  derogation  of  it.  The  relation  therefore 
of  trustee  and  cestui  que  trust  subsisted,  but  subsisted 
subject  to  the  paramount  right  of  the  vendor  and 
trustee  to  protect  his  own  interest  as  vendor  of  the 
property."  Now,  in  the  case  before  me  I  cannot  see 
that  any  paramount  right  of  the  vendor  to  protect  his 
own  light  as  vendor  requires  or  entitles  him  to  deter- 
mine Sie  defendant's  occupation  or  his  interests 
under  the  building  agreement,  even  assuming  that 
the  defendant  is  occupying  the  property  not  as 
purchaser,  but  as  a  ^uon'-tenant  under  the  building 
agreement.  This  is  not  a  case  where  the  vendor  has 
rights  in  respect  of  the  defendant's  occupation  which 
are  apart  and  separate  from  the  rights  of  the 
purchaser  or  require  separate  protection.  As  I  have 
pointed  out,  no  rent  remains  owing  to  the  vendor  in 
respect  of  the  occupation  of  the  property  prior  to  the 
exercise  of  the  option  of  purchase,  and  the  subsequent 
rent  is  expressly  provided  for  by  the  contract  of  sale. 
The  question  of  the  defendant's  occupation,  therefore 
— that  is  to  say,  whether  it  is  better  or  not  that  that 
occupation  should  be  determined,  is  one  which  only 


concerns  the  property  sold  and  its  value,  and  that 
property  is  in  equity  the  defendant's,  and  he  is 
entitled  to  say  that  he  desires  the  existing  position 
of  the  property  and  its  occupation  not  to  be  disturbed 
pending  completion.  Suppose  that  the  occupier  had 
not  been  the  purchaser,  and  had  been  an  ordinary 
tenant  existing  at  the  date  of  the  contract.  The  pur- 
chaser would  have  been  entitled  to  say  to  the  vendor 
that  he  did  not  desire  the  tenancy  to  be  determined,  for 
as  between  vendor  and  purchaser  of  a  property  which 
at  the  date  of  contract  is  in  occupation  of  a  tenant, 
the  purchaser  is,  generally  speaking,  entitled  to  have 
the  property  preserved  pending  completion  in  its 
existing  state,  and  the  vendor  would  not  only  not  be 
entitled  as  against  the  purchaser's  desire  to  determine 
the  tenancy,  but  if  he  did  determine  it  he  would  be 
liable  to  the  purchaser  for  any  loss  thereby  aocming. 
This  has  always,  I  think,  been  the  ^nmd  view  of 
the  profession,  and  is  certainly  implied  in  the  case  of 
Harford  v.  Furrier,  1  Madd.  532.  In  fact  as  between 
vendor  and  purchaser  generally  the  powers  of  the 
vendor  to  act  as  owner  of  the  property  and  {inter  alia) 
to  change  tenants  or  holdings,  are  suspended  pending 
completion  of  the  purchase.  And  I  think  I  ougrht  to 
hold  in  the  case  before  me  that  after  the  exeroiae  by 
the  defendant  of  the  option  to  purchase  and  pending 
completion,  the  power  of  the  plaintiff,  if  any,  to 
determine  the  defendant's  occupation,  and  the  defen- 
dant's rights  and  liabilities  under  the  building  agree- 
ment, b^me  as  between  the  plaintiff  and  defendant 
suspended,  and  not  enforceable — ^at  any  rate,  not  en- 
forceable under  the  circumstances  of  the  case  estab- 
lished before  me. 

The  action,  therefore,  fails,  and  must  be  disinissed 
witli  costs. 

Judgment  for  the  defendant. 

Solicitors  for  the  plaintiff,  Fladg<xte  dk  Co. 

Solicitors  for  the  defendant,  Farker  d:  Thomas, 


Chan.  Div.  I  March  9,  10,  11, 

Byrne,  J.  J  12,  13,  15.  25. 

WiLDiNQ  V,  Sandsrson.  (a.) 

Consent    judgment — Mortgagee's  accounts — Unilateral 

mistake — Mistake     innocently  induced — Ainbiguoui 

phraseology — Mistake   of  fact  or    law — SubBequeni 
adoption, 

A  judgmetU  by  consent  which  has  been  cZuZy  poMed 
and  entered  after  its  terms  have  been  settled  in  the 
presence  of  the  parties,  will — upon  action  brotjtght  for 
that  purpose — be  set  aside  if  it  hoe  been  consented  to 
by  one  party,  or  his  legal  advisers,  in  the  belief  that 
the  terms  employed  bore  a  meaning  which  in  TecUity  they 
do  not  bear,  where  such  erroneous  belief  was  contributed 
to,  although  innocently,  by  the  conduct  of  tJie  otlier  party 
or  his  agents. 

The  court  will  set  aside  a  consent  judgment  made  in 
pursuance  of  and  intended  to  embody  a  supjoo&ed  j»re- 
vious  agreement  between  the  parties,  when  sttcn  euppoted 
agreement  was  in  reality  no  agreement  at  dU^  the  parties 
never  having  been  ad  idem  on  an  essential  particular. 

So  long  as  such  a  consent  judgment  stands  it  must  he 
obeyed,  and  consequently  the  conduct  of  one  party  in 
insisting  upon  its  having  the  meaning  he  thought  it  had 
when  he  consented  to  it,  and  in  taking  the  necessary 
legal  steps  to  maintain  his  supposed  rights  under  it,  it 
not  such  an  election  to  stand  by  the  judgment  as  wiU 
prevent  him  afterwards  claiming  to  have  it  set  cuide, 

(a.)  Eepozted  by  Nevillb  Tbbbutt,  Saq.,  Bar^ 

Tlfiter-nt-ljxw', 
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HlOH  COUBT. 


Wilding  v.  Sandbbson. 


Hian  GouBT. 


THal  of  action. 

This  was  an  action  to  set  aside  a  consent  order 
made  by  Bomer,  J.,  on  the  23rd  of  November,  18d4, 
in  a  redemption  and  foreclosure  action  of  Ainsworth  y. 
Wiidtng,  in  which  the  present  defendants  Sanderson, 
Howson,  &  Wangh,  as  representing  the  original 
plainiaff,  Ainsworth,  were  the  plaintiffs,  and  the  present 
plamtiff  and  the  other  defendants  were  the  defen- 
dants. 

The  facts  were  as  follows:  For  some  years  pre- 
Tioosly  to  the  mortgage  hereinafter  mentioned 
Bichard  Wilding,  since  deceased,  and  John  Wild- 
ing, the  present  plaintiff,  acted  as  eA>licitors  for 
ope  John  Smith,  and  made  large  advances  to 
him  from  time  to  time,  and  received  payments  on 
toooaat  On  the  7th  of  October,  1877,  Smith  gave 
an  equitable  mortgage  by  way  of  charge  upon  free- 
hold and  leasehold  properties  to  the  Wildings  to 
seeore  the  sum  of  £12,500,  which  was  the  sum 
beliered  to  be  then  due  to  them,  with  interest  at  5  per 
omi  In  Janiiary,  1878,  Smith  brought  the  action  of 
SatUh  T.  Wilding  for  redemption  against  the  Wildings, 
and  by  the  judgment  therein  in  March,  1878,  tiie 
mcrtgBge  was  declared  to  stand  as  security  for  the 
amoont  of  money  actually  due  on  the  balance  of 
soooimts,  to  the  Wildings,  and  accounts  were  directed 
io  be  brought  in.  An  account  was  accordingly  made 
oat  between  the  parties  in  the  nature  of  an  ordinary 
cnnrant  account,  in  which  interest  at  5  per  cent,  per 
annum  was  charged  on  both  sides  on  all  zeceipts  and 
payments,  and  a  balance  of  £11,805  3s.  Id.  shown  as 
diw  to  the  Wildings  up  to  the  7th  of  October,  1877. 
.  ^3us  account  was  accepted,  and  an  agreement 
I  admitting  that  this  balance  was  due  to  the  Wildings  was 
BgDed  by  them  and  Smith  at  the  foot  of  the  account 
on  the  4th  of  August,  1879,  and  thereupon  further 
proceedings  in  the  action  were  stayed  by  consent. 
iVenonaly,  in  February,  1879,  Smith  had  mortgaged 
the  same  property  as  that  comprised  in  the  mortgage 
of  October,  1877,  but  subject  to  it,  to  Thomas  Ains- 
worth, who  acted  as  his  solicitor  up  to  July,  1879. 
In  October,  1879,  the  Wildings  went  into  possession 
of  the  mortgaiffed  property.  Bichard  Wilding  died  in 
1884  leaving  John  Wilding,  the  plaintiff,  in  sole  pos- 
wsiou,  and  solely  entitled  to  the  mortgage. 

Hie  mortgagees  while  in  possession  m>m  time  to 
time  sold  portions  of  the  mortgaged  property.  In 
1884  Smith,  the  mortgagor,  b^ame  bankrupt,  and 
died  in  1892. 

In  August,  1890,  Ainsworth  brought  the  above- 
■SDtioned  aotion  of  Ainsworth  v.  Wilding,  in  the 
Qonrt  of  Stirling,  J.,  against  John  Wilding  and  Smith 
and  a  third  mortgagee,  the  present  defendant, 
Sr  W,  C.  Brooks.  Upon  the  death  of  Ainsworth  in 
Daoember,  1890,  the  action  was  continued  by  his 
D^inseQtatives,  Sanderson,  Howson,  &  Waueh,  the 
present  first  three  defendants.  Subsequentiy  the 
tnvteein  bankruptcy  of  Smith,  the  present  defen- 
dtot  Sdelsten,  was  also  made  defendant.  In  this 
action  the  plaintiff  alleged  that  the  sales  of  portions 
«f  the  mortgaged  property  by  the  Wildings  had  been 
■ide  at  an  undervalue,  and  claimed  a  declaration 
that  J.  Wilding  was  liable  to  make  good  the  loss 
tea  oooadoned,  and  for  damages,  and  to  have  an 
iflooimt  taken  as  against  a  mortgagee  in  possession 
of  what  viraa  due  to  Wilding  under  his  mortgage. 
BMbrs  the  trial  came  on  negotiations  and  corres- 
Midflaoe  took  place  between  the  solicitors  of  the 
paities,  minatee  of  a  consent  order  were  proposed, 
Mt  were  not  agreed  to  owing  to  a  difference  between 
^  parties  as  to  whether  the  account  signed  on  the 
fli  of  Angnst*  1879,  could  be  reopened  or  not,  and  it 
fm  aoggested  tluat  the  court  might  pursue  a  third 
Dsne — ^namely*  to  hold  the  account  primd  f<tcie 
iadiag  upon  the  then  plaintiffs,  but  subject  to  their 


right  to  surcharge  and  falsify.  At  the  trial,  which 
twyk  place  before  Bomer,  J.,  on  the  23rd  of  Novem- 
ber, 1894,  the  pbuntiffs'  counsel  stated  that  the  only 
point  between  the  parties  was  whether  the  said 
settied  account  was  binding  upon  the  subsequent 
mortgagees,  and  after  discussion  and  evidence,  and  a 
suggestion  by  the  learned  judge  that  the  settied 
account  shomd  be  taken  as  primd  facie  correct, 
subject  to  the  plaintiffis'  right  to  surcharge  and  falsify, 
&  suggestion  made  by  counsel  for  the  then  plaintiffs 
that  the  account  should  be  **  upon  the  footing  and  by 
way  of  continuation  of"  the  previous  account 
appeared  to  be  assented  to. 

The  judgment  was  drawn  up  before  the  registrar  in 
the  presence  of  the  parties,  and  was  passed  and 
enterod.  It  by  consent  declared  that  the  mortgage 
of  the  7th  of  Octobw,  1877,  should  stand  as  a  security 
for  the  amount  which  on  taking  the  accounts  therein- 
after directed  should  be  f  omid  to  be  due  to  the  plain- 
tiff, and  accounts  were  directed  of  what  was  due  to 
the  plaintiff  upon  his  mortgage,  and  of  the  rents  and 
profits .  received  by  Wilding,  or  which  without  his 
wilful  default  might  have  been  so  received,  **  and  it 
was  by  consent  ordered  that  the  said  accounts  should 
be  taken  on  the  footing  and  by  way  of  continuation 
of  the  account  delivered  in  the  aotion  of  Smith  v. 
Wilding  up  to  the  7th  of  October,  1877,"  and  that  on 
taking  sucn  accounts  the  plaintiff  should  be  at  liberty 
to  surcharge  and  falsify  any  items  except  those 
agreed  to  prior  to  the  23rd  of  May,  1879  (an  agreed 
date). 

On  the  16th  of  January,  1895,  a  summons  was 
taken  out  in  chambers  to  proceed  upon  the  consent 
judgment  by  the  plaintiffs  in  Ainsworth  v.  Wilding, 
and  accordingly  an  account  was  brought  into  cham- 
bers by  Wilding  in  the  ordinary  form  as  from  the 
appointed  date— that  is  to  say,  not  such  an  account  in 
form  as  the  previous  one  agreed  upon  between  Smith 
and  Wilding,  charging  and  allowing  interest  at  5  per 
cent.,  but  the  oroinary  account  of  a  mortgagee  in 
possession  who  has  sold  part  of  the  property.  The 
account  was  verified  by  affidavit  dated  the  9th  of 
March,  189d. 

This  form  of  account  was  objected  to  by  the 
plaintiffs  on  the  ground  that  the  judgment  directed 
an  account  current  of  the  same  kind  as  the  pre- 
vious account.  The  determination  of  this  question 
was  adjourned  to  the  chief  clerk,  and  by  him  to 
Stirling,  J.,  who  decided  that  the  account  was  in  its 
proper  form  as  directed  by  the  judgment,  but  upon 
appeal  the  Court  of  Appeal  reversed  this  decision,  and 
held  that  the  account  must  be  taken  in  the  same 
manner  as  the  previous  one. 

Wilding  thereupon  made  an  application  in  the  action 
of  Ainsworth  v.  Wilding  to  Bomer,  J.,  to  set  aside 
the  judgment  on  the  ground  of  mistake,  reported 
44  W.  E.  640,  [1896]  1  Ch.  673,  but  it  was  refused, 
as  asking  the  court  to  do  what  could  not  be  done  on 
motion.  Wilding  then  brought  this  present  action, 
stating  that  if  the  construction  placed  upon  the  con- 
sent order  by  the  Court  of  Appeal  was  correct,  the 
order  had  not  been  made  by  consent,  and  did  not 
carry  out  the  intention  of  himself  or  his  counsel  or 
solicitors  in  consenting  to  it,  and  that  the  plaintiff 
never  gave  his  counsel  or  solicitors  any  authority  or 
instructions  to  consent  to  such  an  order,  and  he 
claimed  rectification  of  the  said  order  of  the  23rd  of 
November,  1894,  or  that  it  might  be  set  aside,  and 
the  aotion  of  Ainsworth  v.  Wilding  reheard.  At 
the  trial  Mr.  Hopkinson,  Q.C.,  and  Mr.  BawHns, 
Q.C.,  who  had  been  the  oounsel  engaged  for  Wilding 
in  the  action  of  Ainstvorth  v.  Wilding,  were  examined 
on  oath  (in  their  places  within  the  bar)  as  to  what 
were  their  instructions  and  int(«ntions,  and  gave  evi- 
dence in  support  of  the  above  allegations. 
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HiQH  Court. 


Wilding  v,  Sakdebson. 


High  Goubt. 


Astbury,  Q.C.,  and  J.  Q.  Btttcher,  for  the  plaintiff. 
— A  oonsent  order  may  be  impeached  upon  the  same 
grounds  as  an  ordinary  agreement:  ffuddersfield 
Banking  Go.  v.  Lister,  43  W.  R.  567.  [1895]  2  Ch.  273 ; 
Hickman  ▼.  Berene,  [1895]  2  Ch.  638,  44  W.  R.  Dig. 
41.  The  plaintiff's  advisers  never  intended  to 
oonsent  to  snoh  an  order  as  the  Court  of  Appeal 
has  now  pronounced  this  to  be.  Under  such  cir- 
cumstances the  order  will  be  set  aside :  Paget  y. 
Marshall,  33  W.  R.  608.  28  Ch.  D.  255;  Harris 
V.  Fepperdl,  16  W.  R.  68,  L.  R.  5  Bq.  1.  The 
order  was  intended  to  carry  out  a  previous  agree- 
ment, or  supposed  agreement,  which  did  not 
leave  the  form  of  the  account  an  open  ques- 
tion. If  this  was  not  the  agreement  then  there  was 
none,  as  the  parties  were  never  ad  idem.  The  mis- 
leading words  were  suggested  to  us.  We  were 
misled  by  the  conduct  of  the  defendants  in  the 
previous  negotiations. 

Eve,  Q,0,,  and  0.  L,  Clare,  for  the  defendants. — 
A  consent  order  passed  and  entered  cannot  be  set 
aside,  except  upon  such  grounds  as  would  enable  an 
agreement  to  be  set  aside :  Attorney-  General  v.  Tomline, 
26  W.  R.  188,  7  Ch.  D.  388.  An  agreement  can  only 
be  set  aside  on  accoimt  of  a  mistake  of  fact,  and 
there  was  no  such  mistake  on  the  part  of  the  advisers 
of  the  plaintiff:  Stewart  v.  Kennedy,  15  A  pp.  Cas. 
108,  38  W.  R.  Dig.  179;  Midland  Great  Western 
Bailway  of  Ireland  y.  Kinder,  6  W.  R.  510,  6  H.  L. 
Cas.  798.  The  construction  of  a  document  is  not  a 
question  of  fact :  Fry  on  Specifi,c  Performance,  3rd  ed., 
p.  356,  par.  765 ;  Powell  v.  Smith,  20  W.  R.  602,  L.  R. 
14  Eq.  85 ;  Marshall  v.  OolleU,  1  Y.  &  C.  Eq.  Ex.  232  ; 
Denys  v.  Shuckburgh,  4  Y.  &  C.  Eq.  Ex.  42  ;  Hart  v. 
Hart,  30  W.  R.  8,  18  Ch.  D.  670,  693.  Holt  v.  Jesse, 
24  W.  R.  879,  3  Ch.  D.  177,  and  Hickman  v.  Berens 
were  cases  where  the  order  had  not  been  drawn  up,  and 
they  turned  upon  the  authority  of  counsel.  They  do 
not  apply  where  the  order  has  been  completed: 
Hickman  v.  Berens,  Lindley,  L.J..  p.  646;  Harvey  v. 
Croydon  Rural  Union  Sanitary  Authority,  32  W.  R. 
389,  26  Ch.  D.  249.  The  plaintiff  has  estopped 
himself  from  repudiating  the  order.  The  order  was 
voidable,  not  void ;  and  after  he  discovered  its  am- 
biguity he  elected  to  stand  by  it.  He  cannot  both 
approbate  and  reprobate  it.  He  took  his  chance  of 
its  turning  out  in  his  favour :  Sharpley  v.  Louth  and 
East  Coast  Railway  Co,,  2  Ch.  D.  663,  685,  24  W.  R. 
Dig.  62  ;  Clough  v.  London  and  North-  Western  Railway 
Co,,  20  W.  R.  189.  191,  L.  R.  7  Ex.  26,  34 ;  Gray  v. 
Fowler,  L.  R.  8  Ex.  249,  281,  22  W.  R.  Dig.  254 ; 
Arhib  ««?  Class's  Contract,  39  W.  R.  305,  [1891]  1 
Ch.  601 ;  Campbell  v.  Fleming,  1  Ad.  &  El.  40 ;  Fry 
on  Speci&c  Performance,  3rd  ed.,  p.  341 ;  Scurf  v. 
Jardine,  30  W.  R.  893,  7  App.  Cas.  345. 

Astbury,  in  reply. — ^The  plaintiff  did  not  elect 
because  he  had  no  other  course  open  to  him. 

March  25. — Bybne,  J.  [after  stating  the  facts] :  It 
is  consistent  with  every  word  that  was  said  during 
the  case,  and  is  the  fact,  that  in  discussing  and  nego- 
tiating as  to  the  nature  of  the  order  to  be  made,  the 
plaintiff  and  his  advisers  remained  in  the  belief — a 
belief  induced  by  Uie  previous  correspondence,  by  the 
minutes  as  proposed  by  the  then  plaintiffs'  advisers, 
and  by  the  opening  remarks  of  leading  counsel  for 
the  then  plaintiffs — ^that  there  was  no  question  as  to 
the  form  of  the  account  to  be  taken,  as  from  the  date 
at  which  the  primd  facie  amount  of  the  principal  sum 
due  under  the  mortgage  was  to  be  deemed  settled. 
Their  minds  were  directed  to  the  question  of  whether 
or  not  the  account  was  to  be  reopened  from  the  com- 
mencement of  the  transactions  between  Smith  and 
the  Wildings,  or  whether  or  not  a  sum  was  to  be 


taken  as  due  at  the  particular  date,  dther  finally  and 
absolutely,  or  subject  to  a  ripht  to  surcharge  and 
falsify.  I  have  heard  the  evidence  of  the  ooansel 
engaged  in  the  case  on  behalf  of  Wilding  and  the 
evidence  of  the  solicitor's  managing  clerk  and  his 
own  evidence,  and  I  am  satisfied  that  they  neither 
agreed  nor  intended  to  agree  that  the  account  to  be 
taken  as  from  the  stipulated  date  should  be  taken  on 
the  footing  of  its  being  a  current  account  'mth 
interest  charged  and  allowed  at  5  per  cent,  on  both 
sides,  as  the  account  had  been  made  out  and  agreed 
between  Smith  and  the  Wildings  in  1879.  I  am 
satisfied  that'  subsequently,  during  the  revision  and 
settlement  of  the  minutes,  and  up  to  and  after  the 
time  when  the  order  was  passed  and  entered— 
indeed,  until  after  the  accoonts  were  brought  into 
chambers — they  continued  in  the  same  condition  of 
mind. 

As  regards  the    meaning    and   intention   of   the 
counsel  acting  for  the  then  plaintiffis,  although  I  have 
not  heard  any  evidence  from  them,  I  have  seen  their 
briefs  and  have  heard  the  evidence  of  the  managing 
clerk  instructing  them,  and,  although  there  is  one 
passage  in    the  observations  which  might  perhaps 
point  to  the  notion  that  those  instructing  ooansel 
were  willing  to  take  a  judgment  which  would  leave  it 
an  open  question  in  what  form  accounts  would  have 
to  be  rendered  under  it,  still  I  cannot  think  that  they 
intended  to  take  a  judgment  bearing  any  other  mean- 
ing than  that  which  the  Court  of  Appeal  has  dedded 
it  actually  does  bear.     The  judgment  is  not  in  com- 
mon form,  and,  in  respect  of  the  account  directed 
about  which  the  difference  has  really  arisen,  it  is  far 
from  being  clearly  expressed ;  and  although  I  knov 
what  it  means,  having  the  decision  of  the  Court  of 
Appeal  to  guide  me,  still  I  am  of  opinion  that  the 
words  used  are  ambiguous,  and  so  ambiguous  as  to 
true  nature  of  the  account  to  be  taken   that  even 
trained  legal  minds  might  well  mistake  its  real  sense. 
Moreover,  I  think  that  this  ambiguity  is  not  folly 
apparent  upon  the  face  of  the  document  itself,  bat 
requires  knowledge  of  other  circumstances  oonneeted 
with  the  subject  before  it  fully  appears.     A  consent 
judgment  or  order  is  meant  to  be  the  formal  result 
and  expression  of  an  agreement  already  arrived  at 
between  the  parties  to  the  proceedings  embodied  in 
an  order  of  the  court.     The  fact  of  its  being  so  ex- 
pressed puts  the  parties  in  a  different  position  from 
the  position  of  those  who  have  simply  entered  into  an 
ordinary  agreement.      It  is,   of  course,    enforceable 
while  it  stands,  and  a  party  affected  by  it  cannot,  if 
he  conceives  he  is  entitled  to  relief  from  its  operation, 
simply  wait  until  it  is  sought  to  be  enforced  against 
him  and  then  raise,  by  way  of  defence,  the  matters  in 
respect  of  which  he  desires  to  be  relieved.     He  most, 
when  once  it  has  been  completed,  obey  it,  unless  and 
until  he  can  get  it  set  aside  in  proceedings  duly  insti- 
tuted for  the  purpose.    In  my  opinion  there  was  no 
agreement  between  the  parties  prior  to  the  jndgment 
being  passed  and  enters,  their  minds  never  havmg 
been  ad  idem  in  respect  of  the  subject-matter  wi^ 
which  they  were  dealing.    It  also  appears  to  me  that 
the  divergence  of  their  minds  was  in  respect  of  an 
essential  or  fundamental  point.      If  there   was  no 
agreement  there  was   no  consent  upon   which  tha 
judgment  could  be  founded,  and,  just  as  a  consmt 
order  may  be  set  aside  upon  any  of  the  gronnds  upon 
which  an  agreement  can  be  set  aside,  so  it  appears  to 
me  to  follow  that  such  an  order  muy  be  set  aside  if  it 
can  be  clearly  proved  that  there  was  no  agreement, 
and  consequently  no  true  oonsent  to  the  order  mada 
There   was,    it   is    true,    an    agreement    that    the 
judgment  should  be  drawn  up  in  the  vrords  actually 
used,  but  that  agreement  was,  in  fact,    only  part 
of    and   founded   upon    a   supposed     prior    agree- 
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ment  oome  to  by  the  partieB.      When  it  is  onoe 
I        aaoeitained  that   there   was   no   actual   agreement 
'       aniyed  at  before  the  jadg^ent  was  completed,  and 
that  the  consent  upon  which  it  purports  to  be  f  oonded 
I       iMver  existed,  the  actual  judgment  pronounced  does 
not,  I  think,  in  itself  constitute  or  represent  an  agree- 
moit,  bat  stands  as  a  judgment  of  we  court  made  in 
iKiiniisnoe  of  a  supposed  agreement  or  consent  which 
both  parties  believed  to  exist,  but  which  did  not  in 
bet  exist    I  oouoeiTe  tiiat  this  is  the  true  principle 
npoD  which  the  present  case  ought  to  be  dedded,  and 
that  the  judgment  ought  to  be  set  aside  upon  the 
groimd  that  there  never  was  any  af;reement  or  consent 
hetweea  the  parties.    In  so  deddmg  I  beUere  that  I 
am  not  infringing  any  of  the  established  rules  in 
lefaenoe  to  oontn^  and  as  to  parties  beinff  presumed 
to  have  intended  what  they  have  expressed  m  words, 
and  I  think  that  I  have  the  authority  of  the  Court  of 
Appeal,  in  principle,  for  my  decision,  in  the  case  of 
Hickman  y.  Berms,    I  may  also  refer  to  the  cases  of 
Alkmey-Oemeral  v.  Tomline  and  Hudderafidd  Banking 
Off.  T.  Ztafer,  both  oases  of  setting  aside  orders  on 
the  pound  of  mutual  mistake.    The  only  difference  (if 
uiy)  between  the  present  case  and  Hickman  ▼.  BerenSf 
is  DixiMaple,  is  to  be  found  in  the  references  in  the 
judgments  to  the  fact  that  in  that  case  the  agree- 
meot  had  never  been  formulated  in  an  actual  order  of 
the  ooort.    These  references  do  not,  in  my  judgment, 
mean  that  that  fact  would  have  prevented  the  same 
rdief  from  being  given  had  the  agreement  beoi  duly 
fommlated.    It  would  have  prevented  the  rdictf  being 
gtfan  without  an  action,  and  the  court  would,  no 
dodbt,  have  required  the  most  cogent  evidence  in  a 
ease  where  so  formal  and  deliberate  an  act  as  assent- 
ing to  judgment,  with  all  the  opportunities  of  settling 
smmtas  and  applying  to  the  court  before  completion 
of  the  order,  had  been  taken  by  the  party  complain- 
ing ;  but,  in  principle,  if  the  court  finds  no  agreement 
np  to^  the  tune  of  perfecting  the  order,  I  think  the 
order  itself  cannot  stand,  for  the  reasons  given  in  the 
case  referred  to* 

It  has  been  argued  before  me  that,  the  judff- 

acnt  having  been  perfected,  the  case  ought  to  be 

Mt  with  «8  equivalent  to  the  case  of  an  agree- 

mnt  made,  which  it  is  sought  to  set  aside  on  the 

pjoond  of  mistake.    Farther,  it  is  argued  that  the 

B«take(if  any)  is  on  the  part  of  one  only  of  the 

ooatractin^  parties,  and  is   not  in  respect  of  the 

nhject-matter,  but  in  respect  of  the  meaning  and 

kgal  eCRect  of  the  agreement.      Dealing  wiui  the 

ease  from  this  point  of  view,   I  consider  that  the 

mmUkke,  although  it  is  not  common  to  both  purties, 

it  a  mistake  in  respect   of   the   subject-matter  of 

the  oontract,    and  in  an  essential  or  fundamental 

pviicolar,  and  that,  although  Wilding  was  under 

a  mistake  as   to  the  meaning  and  legal  effect  of 

the  oontracty  that  is  not  the  mistake  in  respect  of 

^riueh  he  atfks  relief,  such  mistake  being  uiat  he 

flHNight  he  was  bargaining  in  respeot  of  one  thing, 

vkile  the    other    parties  thought   that   they  were 

hngainin^  about  another. '  I  also  consider  that  the 

waiiake,  whatever  it  was,  was  innocently  contributed 

Id  hy  the  present  defendants  in  their  correspondence, 

iatbeir  form  of  proposed  minutes,  and  in  the  state- 

«MEt  of  the  case  made  in  oourt  by  leading  counsel. 

nntever  is  the  true  view  of  the  case — whether  it  is 

to  be  looked  upon  as  a  case  of  no  agreement,  or  as  a 

Mas  of  an  ag^reement  entered  into  under  a  mistake — 

I  hold  that  the  plaintiff  is  entitled  to  the  same  relief. 

Another  aargumeot  on  the  part  of  the  defendants 

Ms  that  the  plaintiff  has  lost  his  right  (if  any)  to 

or  cazioellation  hv  electing  to  stand  on  the 

,     In.    support  of  this  contention  various 

.  were  referred  to,  of  which  I  need  only  refer  to 

Skwart  T.   Kennedy  as  the  most  authoritative  and 


favourable.  In  that  case  the  contract  was  dear  and 
unambiguous,  and  the  purfy  complaining  had 
deliberately  dected  to  take  his  chance  of  succeeding 
on  the  terms  of  the  contract  as  they  stood.  But 
here  what  else  could  Wilding  have  done  up  to  the 
time  of  the  decision  of  the  Court  of  AppmJ  other 
than  he  in  fact  did  ?  The  order  stood  and  mast  be 
obeyed.  I  am  of  opinion  that  he  has  done  nothing 
so  unequivocal  in  its  character  as  to  estop  him  from 
asserting  that  an  agreement  had  been  come  to. 

Judgment  for  tJie  plaintiff. 

Solicitors  for  the  plaintiff,  Rohina,  Billing^  &  Co, 

Solicitors  for  the  defendants.  Bower,  Cotton,  & 
Bower,  for  Ainsworth,  Sanderson,  &  Howeon,  Black- 
bum. 


March  16. 


moufiie  Of  lLor1i0. 

From  C.  A.  \ 
(England).   ) 

Hood  Babrs  v.  Gbosshan  &  Pbiohabd.  (a.) 

Soli4ntor — Coeta — Payment  of  cotU  to  solicitor — Judg- 
ment reversed  on  appeal — Repayment  of  costs  hy  solid-' 
tors — Solicitors*  agents, 

A  solicitor  who  has  succeeded,  after  notice  of  appeal, 
in  obtaining  payment  of  his  costs  from  the  unsuccessfxd 
opposite  party  under  an  order  which  is  afterwards  re- 
versed on  appeal,  cannot  he  personally  ordered  to  repay 
such  costs  to  the  successful  appellants  In  cases  where  an 
appeal  is  intended  and  execution  is  not  stayed,  applica- 
tion should  he  made  to  the  court  requiring  the  solicitor 
of  the  successful  party  to  give  a  personal  undertaking  to 
repay  should  the  order  for  payment  of  costs  he  reversed. 

Decision  of  the  Oourt  of  Appeal  (44  W,  /?.  487, 
[1896]  1  0.  B.  610)  affirmed. 

Fitzmaurice  V.  Jordan,  32  L.  B.  Ir.  112,  41  W.  B, 
Dig.  189,  overruled. 

This  was  an  appeal  from  a  dedsion  of  the  Oourt  of 
Appeal  (Lord  Bsher,  M.B.,  and  A.  L.  Smith  and 
Bigby,  L.JJ.),  reported  as  Hood  Barrs  v.  Heriot  [No. 
2),  44  W.  B.  487,  [1896]  1  Q.  B.  610. 

Judgment  had  been  obtained  for  £44  Is.,  debt  and 
costs,  against  the  defendant  in  the  action,  a  married 
woman  who,  under  her  marriage  settlement,  was 
entitled  to  the  income  of  trust  funds  for  her  separate 
use  without  power  of  anticipation. 

At  the  date  of  the  judgment  there  were  arrears  of 
income  accrued  due,  and  the  judge  at  chambers  made 
an  order  appointing  a  receiver  of  the  income  of  the 
defendant  accrued  due,  and  payable  at  or  before  the 
date  of  the  judgment,  sufficient  to  satisfy  the  debt 
and  costs. 

The  defendant  appealed,  and  the  Oourt  of  Appeal 
discharged  the  order  made  at  chambers,  with  costs  : 
see  Loftus  v.  Heriot,  [1896]  2  Q.  B.  212,  43  W.  B. 
Bur.  112. 

The  defendant's  costs  of  the  appeal  were  taxed«  and 
the  London  agents  of  the  country  solicitors  demanded 
payment.  Mr.  Hood  Barrs  offai^d  to  pay  upon  their 
giving  an  undertaking  to  repay  the  amount  if  he  were 
successful  in  the  House  of  Lords.  This  was  refused, 
and,  under  a  threat  of  issuing  execution  against  him, 
Mr.  Hood  Barrs  paid. 

The  House  of  Lords  afterwards  reversed  the  decision 
of  the  Oourt  of  Appeal  in  Loftus  y.  Heriot,  with  oosts, 
and  restored  the  order  made  at  chambers,  holding 

(a.)  Beported  by  0.  H.  Grafton,  Esq.,  Barrister- 
at-Law. 
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that  the  arrefirs  of  income  which  had  accmed  due, 
though  not  actually  paid  to  the  married  woman,  could 
be  niade  available  to  satisfy  the  judgment  (Mr.  Hood 
Barrs  had  be?n  substituted  for  Mrs.  Loftus  previously 
in  the  proceedings) ;  Hood  Barrs  v.  Heriot  (No,  1),  44 
W.  R.  481,  [1896]  A.  C.  174. 

Mr.  Hood  Barrs  applied  for  an  order  for  the  repay- 
ment of  the  costs  paid  to  the  London  agents  as  above 
stated.    This  was  refused  by  the  Court  of  Appeal. 

The  Appellant  in  person. 

Jelf,  Q.C.,  and  Macaskie^  for  the  respondents,  were 
not  called  upon. 

Lord  Hebsohell.  —  In  this  case,  in  an  action 
brought  by  the  present  appellant — or,  rather,  con- 
tinue, I  think,  Dy  the  present  appellant — against 
Mrs.  Heriot,  the  Court  of  Appeal  ordered  the  appel- 
lant to  pay  certain  costs  to  Mrs.  Heriot.  On  the 
occasion  when  that  order  was  made  application  was 
made  to  the  Court  of  Appeal  to  stay  execution 
pending  an  appeitl  to  this  House.  The  application 
was  refused.  The  appellant  did  not  ask  the  court,  if 
execution  was  not  to  be  stayed,  to  require  a  personal 
undertaking  from  the  solicitors  to  repay  the  costs  if 
they  were  paid  to  them.  When  the  case  of  Hood 
Barrs  v.  Heriot  (No,  1)  came  before  this  House,  the 
order  of  the  court  below  was  reversed,  and  Mrs. 
Heriot  was  ordered  to  repay  to  the  appellant  the 
costs  which  he  had  paid  to  her  solicitors  for  her.  The 
Court  of  Appeal  was  then  asked  to  make  an  order 
upon  the  solicitors,  who  had  actually  received  the 
money  from  the  appellant,  and  who  had  been  the 
solicitors  in  the  pioceedings  (being  the  London  agents 
of  Mrs.  Heriot's  country  solicitor),  to  repay  the  money. 
The  Court  of  Appeal  declined  to  make  that  order : 
hence  the  present  appeal. 

I  am  of  opinion  that  the  appeal  must  be  dismissed. 
No  precedeat  has  been  cited  in  which  the  courts  in 
England  have  ever  made  such  an  order.  Lideed,  it 
appears  that  search  was  made  by  the  registrars  in  the 
Chancery  Division,  and  there  was  no  trace  of  any 
such  order  ever  having  been  made.  In  the  case  of 
Lydney  and  Wigpool  Iron  Ore  Co,  v.  Bird,  34  W.  R. 
749,  33  Ch.  B.  85,  an  application  was  made  for  an 
order  that  the  solicitors  should  repay  the  money,  the 
judgment  having  been  reversed.  The  solicitors  were 
not  before  the  court;  the  client  only  was  repre- 
sented ;  but  it  was  upon  that  occasion  that  the  court 
consulted  the  registrars  as  to  the  practice,,  and  they 
stated  that  there  was  no  precedent  for  such  an  order 
as  that  the  solicitor  should  re^ay  the  costs.  Cotton, 
L.J.,  who  said  it  was  impossible  to  make  an  order 
upon  the  solicitors  as  they  were  not  before  the  court^ 
added:  ''But  I  do  not  encourage  any  application 
against  the  solicitors  to  make  them  repay  the  costs, 
for  I  think  such  an  application  would  fail.  The 
order  does  not  direct  the  money  to  be  paid  to  the 
solicitors  in  their  own  right,  but  only  on  behalf  of 
James  Bird,  just  as  if  he  had  given  them  a  power  of 
attorney  and  the  money  had  been  paid  out  to  them  eus 
his  attorneys."  lindley,  L.J.,  expressed  no  opinion 
upon  the  question  as  to  whether  an  order  could  be 
miode  against  the  solicitors,  they  not  being  before  the 
court.  Lopes,  L.J.,  said :  *'  I  agree  in  thinking  that 
the  money  was  ordered  to  be  paid  to  the  solicitors  on 
behalf  of  James  Bird,  and  James  Bird  is  therefore 
alone  liable  to  repay  it.*' 

So  the  matter  stands  as  regards  this  country ;  and 
it  is  to  be  observed  that  nothing  is  more  common  than 
for  the  court  when  refusing  to  stay  execution,  and 
allowing  costs  to  be  received,  to  require  the  solicitor 
who  is  to  receive  them  to  give  a  personal  undertaking 
to  repay  them  if  on  the  appefiU  the  order  for  their 
payment   should  be  reversed.    The  fact  that  such 


undertakings  are  constantly  required  and  con- 
stantly given  is,  to  my  mind,  conclusive  agauut 
the  notion  that  the  court  has  power,  when  no 
such  undertaking  has  been  required  and  given,  to 
order  the  solicitor  to  repay  the  costs.  If  the  court 
has  such  inherent  power  without  any  undertaking, 
it  is  nonsensical  and  ridiculous  in  the  court  to 
require  an  undertaking  to  be  given.  It  is  requiring 
the  solicitor  to  undertake  to  do  that  which  it  is 
said  the  court  can  well  do  without  any  undertaking 
on  his  part.  That,  to  my  mind,  is  almost  ooncliuive 
against  the  existence  of  the  jurisdiction  contended 
for,  which  does  not  certainly  rest  on  authority,  and, 
to  my  mind,  cannot  rest  on  any  sound  principle. 

It  is  true  that  in  the  case  of  Fitzmaurice  v.  Jordan 
in  the  Court  of  Appeal  in  Ireland,  where  there  had 
been  a  difference  of  opinion  in  the  court  of  Queen's 
Bench,  and  notice  of  appeal  had  been  given  to  the 
solicitors,  tiie  Court  of  Appeal  made  an  order  when 
the  appeal  had  taken  place,  and  the  judgment  had 
been  reversed,  that  the  solicitor  should  repay  the 
money.  With  all  reepect,  I  cannot  see  my  way  to 
accept  that  decision,  if  it  is  to  be  held  to  cover,  as  it 
apparently  would  cover,  such  a  case  as  the  present 
The  Lord  Justice  who  delivered  the  judgment  said ; 
"  I  think  there  is  a  precise  analogy  in  the  ordinary 
case  where  the  court  orders  costs  to  be  paid  to  a 
solicitor  pending  an  appeal,  but  requires  his  personal 
undertalong  that  he  will  be  answerable  for  the 
amount " ;  and  he  also  says  :  "  It  seems  to  me  to  be 
equally  reasonable  that  the  same  risk  should  be  taken 
where  the  solicitor  levies  the  money  after  notice  of 
appeal."  That  might  or  might  not  be  a  sound  law  to 
enact  and  to  make  general,  but  I  am  unable  to  come 
to  the  conclusion  that  there  is  any  such  rule  of  law 
as  that  a  solicitor  is  personally  liable  to  repay  the 
costs. 

I  desire  only  to  add  this.     In  the  present  case  Mr. 
Hood  Barrs  applied  for  a  stay  of  execution  i>ending 
the  appeal  to  this  House ;  but  he  did  not  app(y  to  the 
court,  if  they  were  not  prepared  to  stay  execation, 
that   they  should    require    an    undertakings    from 
the  solicitors  to  repay  the  costs.      I  cannot  myself 
doubt  that,  if  that  application  had  been  made,  the 
application  would  have  been  granted.     I  say  I  can- 
not doubt  it,  because  it  appears  to  me  so  very  dear 
that  it  ought  to  have  been  granted,  if  the  applioation 
had  been  made,  in  a  case  of  this  description,  where 
the  whole  controversy  arose  by  reason  of  the  difficulty 
of  obtaining  from  a  married  woman  payment  of  aa 
undoubted  debt,  she  interposing  these  difficultaes  and 
sheltering  herself  by  reason  of  the  circumstanoe  that 
she  was  a  married  woman.     Where  the  party  to  a 
litigation  is  a  married  woman  who  is  setting^  up  and 
interposing  these  obstacles,  it  seems  to  me  to  be  pre- 
eminently a  case  in  which,  if  the  costs  are  to  be 
repaid,  a  personal  undertakmg  should  be  required 
from  the  solicitor.    No  such  application  was  made  in 
the  present  case ;    if  it  had  been,  very  likely  this 
litigation  would  never  have  arisen.     It  is  impoeaible 
to  hold  otherwise  than  that  the  decision  of  the  court 
below  was  correct,  and  that  this  appeal  must  be  dis- 
missed with  costs. 

Lord  MAONAaHTBN.— I  am  of  the  same  opinion, 
and,  agreeing  in  every  word  that  has  faUen  from  my 
noble  and  learned  friend,  I  do  not  think  it  neoesaaty 
to  add  anything. 

Lord  MoEBis. — I  am  entirely  of  the  same  opinion. 

Lord  Shaitd. — I  am  also  of  the  same  opinion.  The 
question  appears  to  me  to  be  one  in  which  an  order 
for  the  repayment  of  costs,  if  such  an  order  bad  been 
asked  for,  should  certainly  have  been  granted ;  but 
no  such  order  was  asked  for.      When  a   court  doea 
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grant  an  order  against  a  law  agent  for  the  repayment 
of  costs,  in  the  event  of  a  reversal  of  a  decision  then 
given,  the  obligation  of  repayment  arises  from  the 
order  of  the  court  or  from  the  agent's  undertaking 
given  in  the  terms  of  that  order.  When  there  is  no 
luch  order  or  relative  obligation,  and  the  party 
litigant  receives  the  money  for  the  costs,  although 
this  occurs  through  the  hands  of  the  law  agent,  the 
law  agent  incurs  no  personal  responsibility  for  re- 
payment. He  has  acted  as  agent  only,  and  his 
n^)on8ibiirty  as  such  is  to  his  cUent.  Having  acted 
as  agent  only,  I  cannot  find  any  legal  ground  upon 
wbidi  personal  liability  for  the  repayment  of  these 
costs  can  be  enforced  against  him  by  the  other  party 
to  the  litigation ;  and  so,  with  much  deference  to  the 
learned  judges  in  the  Irish  case  which  has  been  cited, 
I  am  unable  to  follow  it  as  a  precedent. 

Appeal  dismissed  with  costs* 

SoUdtors,  Hood  Barrs  ;  Crossman  <fc  Prithard. 


Ctoutt  Of  appeal 

Prom  Q.  B.  Div.  ) 

(Lord  Esher,  M.R.,  and    [    Feb.  11,  12 ;  April  12. 
Lopes  and  Ghitty,  Ii.JJ.) ) 

SoiTTH  Apeican  Teeeitoeies  (Limited)  v. 

WALLINaTON.  (a.) 

Company  —  Debentures  —  Payment    hy    instalments  — 
Specific  performance  of  agreement— -Damages, 

The  defendant  applied  for  and  was  allotted  sixteen 
dAentttres  in  the  plaintiff  company  upon  the  terms  that 
ths  amount  thereof  shotM  he  payable  by  instalments^  and 
that  the  principal  moneus  secured  should  be  repaid  at  a 
fixture  named  date.  The  defendant  made  default  in  the 
papnent  of  the  instalments. 

£eldf  thai  specific  performance  of  the  agreement  to  pay 
the  instalments  woula  not  be  granted,  and  that  the  com- 
pany was  only  entitled  to  such  damages  as  had  been 
tngered  hy  reason  of  the  defendants  default,  and  that  cu 
there  was  no  evidence  of  any  damage,  the  company  was 
emUUed  to  nominal  damages  only. 

Appeal  of  the  defendant  from  the  judgment  of 
Wright,  J.y  at  the  trial  of  the  action  without  a 
jury. 

The  plaintiff  comi>any  issued  a  prospectus  inviting 
Applications  for  debentures  of  £60  each  of  the 
eompany,  the  money  being  payable  by  instalments, 
and  the  principal  secured  by  the  detientures  being 
repayable  on  the  31st  of  December,  1900. 

On  the  24th  of  September,  1895,  the  defendant 
mkEed  for  sixteen  debentures  according  to  the  form 
fokUowmg:  '*To  the  directors  of  South  African 
Territories  (limited).  Gentlemen — Having,  paid  to 
your  bankers  the  sum  of  £  ,  being  a  deposit  of  £5 
per  debenture  on  debentures  of  the  above-named 
company,  on  the  terms  of  your  debenture  prospectus 
dated  the  2l8t  of  September,  1895, 1  request  you  to 
aiOot  to  me  that  number  of  debentures,  and  I  agree 
to  accept  the  same  or  any  less  amount  that  may  be 
■Hotted  to  me  on  the  terms  of  the  prospectus  dated 
liie  2l8t  of  September,  and  I  agree  to  pay  the  further 
iDitalinents  due  thereon  in  accordance  with  the  terms 
of  tbB  said  prospectus.'' 

Tlie  terms  of  the  prospectus  dealing  with  the  pay- 
mtat  of  the  instalments  are  set  out  in  the  judgment 
flf  Ghitty,  L.  J. 

(a.)  Beported  by  F.  O.  BoBiirsoir,  Esq.,  Barrister- 
at-Law. 


At  the  time  of  application  the  defendant  ^d  a 
deposit  of  £80,  being  £5  for  each  of  the  sixteen 
debentures  applied  for.  The  plaintiff  company 
allotted  to  the  defendant  sixteen  debentures,  but  the 
defendant  paid  no  further  instalments  in  respect 
thereof. 

The  plaintiff  company  in  this  action  claimed 
specific  performance  of  the  agreement  of  the  24th 
of  September,  1895,  or  payment  of  the  balance  of 
the  price  of  the  debentures  and  damages. 

Wright,  J.,  gave  judgment  for  the  plaintiff 
company  for  £520,  the  amount  of  the  instalments 
due  at  uie  date  of  the  issue  of  the  writ. 

The  defendant  appealed. 

Oore-Broume  {R.  M,  Bray  with  him>,  for  the  defen* 
dant. — The  contract  between  the  defendant  and  the 
plaintiff  company  was  a  contract  by  which  the 
defendant  undertook  to  advance  oertain  sums  by 
instalments  to  the  plaintiff  company  on  the  terms  of 
repayment  at  a  future  date.  Specific  performance 
of  such  a  contract  will  not  be  granted:  Western 
Wagon  and  Property  Co.  v.  West,  40  W.  E.  182,  [1892] 
1  Ch.  271 ;  Feize  v.  Thompson,  1  Taunt,  121 ;  Sichel 
V.  Mosenthah  10  W.  E.  283,  30  Beav.  871 ;  Sogers 
V.  Challis,  7  W.  E.  710,  27  Beav.  175 ;  Laird  v. 
Pim,  7  M.  &  W.  474.  The  only  question  therefore 
IB,  what  damages  the  plaintiff  company  is  entitled 
to  in  respect  of  the  defendant's  failure  to  pay 
the  agreed  instalments?  On  a  breach  of  contract 
to  lend  money  the  damages  will  not  be  the  sum 
agreed  to  be  lent,  for  if  that  were  the  case  the 
borrower  would  be  in  a  better  position  than  if 
there  had  been  no  breach,  since,  after  obtaining  the 
damages,  he  would  be  under  no  obligation  to  repav 
tiie  amount.  The  borrower  is  only  entitied  to  such 
damages  as  he  has  actually  suffered  through  not 
getting  the  loan.  In  this  case  there  was  no  evidence 
of  an^  damage,  and  therefore  the  plaintiff  company 
is  entitied  to  nominal  damages  only. 

Bigham,  Q.O.,  and  Herbert  Smith,  for  the  plaintiff 
company. — This  is  not  a  case  of  a  contract  to  lend 
money.  It  is  a  contract  to  buy  a  negotiable  security, 
the  plaintiff  company  having  the  right  to  buy  it  back 
at  a  certain  date.  The  property  in  the  debenture 
bond  x)a8sed  to  the  defendant  on  allotment,  and  the 
plaintiff  company  is  entitied  to  sue  for  the  price. 

Gore-Brown,  in  reply. — If  this  is  not  a  loan,  then 
the  creation  of  debentures  is  not  a  borrowing,  and, 
therefore  a  company  without  any  borrowing  powers 
could,  by  the  creation  of  debentures,  in  effect  borrow 
to  any  extent. 

Cur,  adv,  vuU, 

April  12.— Lopes.  L.J.,  read  the  following  judg- 
ment :  The  plaintiffs'  claim  is  for  (1)  Specific  per- 
formance of  an  agreement  dated  the  24th  of  Septem- 
ber, 1895,  for  payment  of  instalments  due  upon 
certain  debentures  of  the  plaintiff  company  am)lied 
for  by  the  defendant ;  or  (2)  payment  of  the  balance 
of  the  price  of  the  debentures;  and  (3)  damages. 
The  learned  judge  has  decided  the  case  in  favour  of 
the  plaintiffs  on  the  ground  that  the  plaintiffs'  daim 
is  a  debt,  and  judgment  is  entered  for  £520.  Is  it  a 
contract  to  pay  a  specific  sum  or  only  a  contract  to 
make  a  loan  of  money  ?  The  defendant  applied  lor 
debentures  according  to  following  form.  [The  lord 
justice  read  the  form.]  The  plaintiff  company, 
m  accordance  with  such  request,  on  the  6th  of 
October,  1896,  duly  allotted  the  defendant  sixteen 
debentures  of  the  company  on  the  said  terms,  and 
the  defendant  was  duly  informed  of  such  allotment. 
The  defendant  has  paid  the  sum  of  £80  under  the 
terms  of  the  said  contract,  but  has  not  paid  any 
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further  sum  either  for  allotment  or  by  way  of  instal- 
ment. 

If  the  contract  is  a  contract  to  make  a  loan,  that 
that  specific  performance  will  not  lie  is  too  dear  for 
argument.  We  most  look  at  the  agreement  as  a 
whole.  Surely  in  its  very  nature  it  is  a  contract  to 
lend  money  for  a  certain  fixed  period  to  the  company, 
the  payment  to  be  made  in  the  way  specified. 

On  a  contract  to  lend  money  you  cannot  sue  for  the 
money ;  you  can  only  sue  for  damages  for  the  breach 
of  the  contract.  The  borrower  may  go  into  the 
market  the  next  day  after  breach,  and  get  the  money 
without  incurring  an^r  loss,  or  he  may  not  be  able  to 
get  it  without  suffering  a  loss,  in  which  case  the 
measure  of  damages  is  the  loss  he  suffers.  Ghitty, 
J.,  puts  it  Tory  clearly  in  The  Western  Wagon 
and  Property  Go.  ▼.  West,  [1892]  1  Ch.,  at  p.  277 : 
"  It  was  contended  for  the  plaintiffs  that,  on  a  con- 
tract to  make  a  loan,  the  measure  of  damages  for 
breach  was  the  sum  agreed  to  be  lent,  and  t£at  the 
damages  were  thus  liquidated  and  ascertained.  .  .  . 
On  a  oontmot  to  make  a  loan  of  money,  the  measure 
of  damages  is  the  loss  sustained  by  the  broach,  and  the 
damages  mav  be  merely  nominal.  For  instuice,  if 
A.  agrees  to  lend  B.  £100  at  interest  for  a  week,  and 
makes  default,  and  B.,  within  a  few  minutes  aftcor  the 
time  at  whidi  the  £100  ought  to  have  been  lent, 
obtains  from  bis  bankers  a  loui  of  £100  at  the  same 
rate  of  interest  and  for  the  same  period  of  time,  the 
damages  would  be  merely  nominal.  Damages  re- 
covered are  not  recovered  by  way  of  loan ;  the  plain- 
tiff puts  them  in  his  pocket  and  keeps  them.  It  is 
really  difficult  to  understand  how  tins  argument  as 
to  the  measure  of  damages  could  have  been  seriously 
advanced." 

I  cannot  understand  how  the  learned  judge  in  the 
court  below  decided  that  the  plaintiff  was  entitled  to 
judgment  for  £520,  the  full  unount  payable  upon 
the  debentures  up  to  the  date  of  issuing  the  writ  in 
the  action — ^that  is,  in  reality,  specific  performance. 

In  my  judgment  the  contract  is  a  contract  for  a 
loan,  and  on  the  breach  damages  only  aro  recover- 
able. It  appears  that  6s.  was  paid  into  court,  and 
there  was  no  evidence  given  oz  any  damage  to  the 
plaintiffs.  Under  these  circumstances  5s.  is  sufficient. 
The  judgment  must  be  reversed. 

Ghittt,  L. J.,  read  the  following  judgment :  The 
contract  between  the  parties  was  uiat  the  defendant 
would  lend  and  the  plaintiff  company  borrow,  money 
on  security.  It  was  constituted  in  this  way.  The 
plaintiff  companv  being  desirous  of  obtaining  a  loan 
of  £75,000  issued  a  prospectus  inviting  subscriptions. 
The  prospectus  stated  the  terms  of  the  proposed  loan, 
and  the  security  offered.  The  loan  was  to  be  in  sums  of 
£50  secured  bV  first  mortgage  debentnros  for  that 
amount,  the  debentures  constituting  a  fioating  charge 
on  the  whole  of  the  properties  and  assets  of  the 
coamany,  the  loan  was  also  to  be  secured  by  a  trust 
deed.  The  money  was  to  be  paid  by  instalments— 
viz.,  10  per  cent,  on  application,  15  per  cent,  on 
allotment,  and  the  balance  by  equal  instalments, 
payable  two,  four,  and  six  months  after  allotment. 
The  interest  on  the  loan  was  to  be  at  the  rate  of 
6  per  cent,  payable  quarterly,  and  the  principal  was 
to  be  repaid  on  the  31st  of  December,  1900,  with  a 
bonus  of  £7  lOs.  per  every  £50  debenture.  The 
allottees  wero  to  have  a  right  or  option  to  exchange 
their  debentures  for  shares  within  two  years  after 
the  3l8t  of  December,  1896.  The  prospectus  stated 
that  the  whole  proceeds  of  the  isme  would  be  used 
for  working  capital  and  the  general  expenses  of  the 
company  including  the  cost  of  the  issue,  and  that 
failure  to  pay  any  mstalment  when  due  would  render 
pvevious  payments  liable  to  forfeiture.    A  form  of 


application  for  the  debenturo  accompanied  the  pros- 
pectus. The  defendant  signed  one  of  these  forms  for 
sixteen  debentures  and  paid  the  deposit  of  £80,  bong 
5  per  cent,  on  each  dcMnturo.  On  this  appUcation 
the  plaintiffs  allotted  sixteen  debentures  to  the  defen- 
dant, and  gave  him  notice  of  the  allotment.  Under 
this  contract  the  defendant  was  not  entitled  to  have 
the  debentures  delivered  to  him  until  he  had  paid  the 
final  instalment  The  defendant  having  made  default 
in  payment  of  three  of  the  subsequent  instalmenti 
this  action  was  brought.  The  plaintiffs  claimed— 
first,  sneoific  performance  of  the  contract ;  secondly, 
the  balance  of  the  prices  (as  they  called  it)  of  the 
debentures ;  and  thirdly,  damages. 

It  is  clear  that  spedfio  pcurformanoe  cannot  be 
granted   of  such  a  contract,  and  it   was  so  held 
by  the  learned  judge.    It  is  settled  that  no  specific 
performance   of   a   contract   to   lend   and   borrow 
money  can  be  granted  at  the  suit  either  of  the  pro- 
posed lender  or  the  proposed  borrower.    It  is  isn- 
material  whether  the  loan  is  to  be  on  security  or 
whether  the  loan  is  to  be  for  a  fixed  period  ;  and  it 
can  make  no  difference  whether  the  loan  is  to  be 
made  in  one  sum  or  by  instalments.    As  regards  the 
claim  for  the  alleged  price  of  the  debentures,  the 
contract  is  not  and  cannot  be  read  as  a  contract  for 
sale,  the  company  wero  not  seUing  their  own  deben- 
tures, but  wero  offering  them  as  the  security  for  the 
mone^  they  wero  borrowing.    The  debentures  would 
contam  a  covenant  to  repay  and  a  charse  by  way  of 
security.    A  loan  on  the  oorrower^s  bond  or  oovenant 
is  not  a  purchase  of  the  bond  or  covenant. 

By  the  application  form  which  he  signed  the  defen- 
dant agreea  to  pay  the  further  instalments  in  accord- 
ance with  the  terms  of  the  prospectus.  It  was  urged 
that  an  action  would  Ue  on  this  promise,  and  thai, 
accordingly,  the  plaintiffs  wero  entitled  to  recover  the 
unpaid  instalments  as  a  debt.  But  the  promise  cannot, 
in  my  opinion,  be  isolated  from  the  other  terms  of  the 
contract ;  and  the  promise^was  neither  moro  nor  less 
than  a  promise  to  lend  the  instalments.  For  these 
reasons  the  first  and  second  grounds  of  claim  oannot 
be  supported. 

But  the  plaintifiBi  aro  entitled  to  recover  damages 
for   breach  of   the   agreement  to  make  the  loan. 
The  damages   in  such   a   case   may   be    large    or 
small  or  merely  nominal  according  to  the  circmn- 
stances.     The  measuro  of  the  damages  is  the  loss 
sustained    by   the    borrower   by   the   breach,    the 
rule  in  Hadley  v.  Baxendale,  9  Exch.   341,   being 
applied  when  the  oiroumstances  justify  its  applioatjon. 
If  the  intended  borrower,  being  a  man  of  good  credit, 
can  readily  obtain  the  loan  from  another  paraon  on 
the  same  terms,  the  damages  would  be  nominal.     If 
he  cannot  obtain  the  money  except  at  a  higher  rate  of 
interest,  or  for  a  shorter  term  of  years,  or  upon  more 
onerous  terms,  the  damases  would  be  greater  and 
might  be  very  substantia.    The  burden  of  proiring 
the  amount  ot  the  loss  sustained  rests  on  the  plaintiff. 
In  this  case  no  such  evidence  was  adduced,     like  sum 
recovered  by  way  of  damages  for  breach  of  a  oontraot 
to  make  a  loan  does  not  constitute  a  loan.     It  is 
merely  the  damages  for  not  making  the   loan.     A 
plaintiff  is  entitied  under  sudi  a  judgment  to  put  the 
sum  into  his  own  pocket  and  keep  it ;  the  detaidant 
could  never  recover  it  as  money  lent  or  otherwise. 
The  judgment  is  for  £570,  the  full  amoimt   of  the 
instalments  due.    If  it  stands,  the  defendant  wrill  he 
in  a  much  worse  position  than  he  would  be  under  a 
decree  for  specific  performance.    Under  such  a  decree 
he  would  be  ordered  to  pay  the  instalments  as  thef 
fell  due,  but  as  a  loan  he  would  be  entitled  to  the 
security  contracted  for,  and  he  would  be    entitled 
eventually  to  have  the  loan  repaid.    Under  tike  judff* 
ment  he  will  not  be  entitied  to  get  back  at  penny  of 
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hii  money.  Aa  there  was  no  eridenoe  of  any  special 
JoMmutained  by  the  plaintiffs,  the  damages  must  be 
ndnoed  to  a  nominal  som. 

Lord  EsHSB,  M.B.,  oonourred. 

Appeal  allowed. 

Solidton  for  the  plaintiff  oompany,  Pyke  ds  Voules. 

SoHoitors  for  the  defendant,    Jfanger,  Burton,    A 
Frost. 


IT.        ) 

uth,  > 
J.)    i 


From  Chan.  Div. 
(Lindley,  A.L.  Smith,  \        Feb.  23,  25;  March  12. 
sodSigby,  L.JJ.' 

BSOOMFIELD  V.  WILLIAMS,  (a.) 

Vendor  and  purchaser — Building  estate — Light — ^iw- 
fiied  grant — Derogation  from  grant — Oheiruction — 
Damages — Conveyancing  and  Law  of  Property  Act, 
\m  (44  &  45  Vict.  c.  41),  a.  6. 

IT,  conveyed  in  fee,  <u  beneficial  owner,  to  B.  a  plot  of 
lasd  with  a  building  recently  erected  thereon  witn  win- 
dnoe  overlooking  an  adjoining  plot  of  land  belonging  to 
W,  The  adjoining  plot  was  marked  on  the  plan  as 
"  building  land^"  but  no  right  to  build  on  such  plot  was 
eipretely  reserved.  W.  having  built  on  the  enjoining 
fktsoas  materially  to  interfere  with  the  access  of  light 
to B*s  windows,  B,  commenced  an  action  for  an  it^'unc^ 
tio»  and  damages. 

Hdd  {reversing  Kekewioh,  J.),  that  W.  was  not 
eeHtted  to  build  so  as  materially  to  interfere  with  the 
earn  of  light  to  B.*s  windows.  B.  admitting  that  W. 
could  have  built  so  cu  not  to  interfere  with  his  lights,  an 
inunction  was  not  granted,  but  an  inquirif  was  directed 
St  to  the  damage  sustained  by  B.  through  W,*e  inter' 
fereuee  with  his  light. 

Swsnaborongh  v.  Coventry,  2  Moo.  &  Be.  362,  9 
l^tR^.  305,  approved. 

femingham,  Dudley,  and  District  Banking  Co.  v. 
BoiB,  36  IF.  ^.  914,  38  Gh.  D.  295 ;  and  Myers  v. 
Gsttenon,  38  W.  B.  488,  43  Ch.  D.  470,  considered. 

Appeal  of  the  plaintiff  from  a  decision  of  Kekewich, 

The  futs  as  stated  by  A.  L.  Smith,  L. J.,  in  his 
viitten  jadgment  were  as  follows :  The  defendants 
ca  the  2dth  of  March.  1896,  as  beneficial  owners, 
eonvieyed  to  the  plaintiff  in  fee  a  plot  of  land  with  a 
Wwie  recently  erected  thereon,  Imown  as  Bothesay, 
Mottyn'mreaue,    Uandndno,    which   had   windows 

ya  its  western  side  overlookinff  an  adjoining  plot 
land  then  belonging  to  the  defendants.  In  the 
coBTeyanoe  was  the  following  exception :  "  Bxcept 
isvertheleea  and  reserving  to  the  vendors  (defen- 
^ts),  their  heirs  and  assigns,  and  other  the  owners 
sad  oeouyiers  for  the  time  bdng  of  the  land  shown 
fiB  ike  said  plan  contigaons  or  near  to  the  piece  of 
liad  hereby  oonveyed  marked  building  land,  a  right 
oC  way."  There  was  no  reservation  in  express  terms 
sf  say  right  of  the  defendants  to  build  upon  the 
VMssnt  laxuL  Upon  the  plan  which  was  annexed  to 
ftt  deed  was  shewn  a  vacant  piece  of  land  which  the 
ifamtiff'a  western  windows  overlooked,  and  upon  it 
We  written  the  words  *'  building  land."  Shortly 
sftcr  this  oonTeraace  to  the  plaintiff  the  defendants 
sntmsonoed  to  build,  and  had  since  completed  two 
koaeee  upon  their  vacant  land,  and  the  learned  judge 
isead  that  the  erection  of  these  houses  seriously  and 
astsoally  interfered  with  the  access  of  light  to  the 
fhrintiff's  kitchen  window,  which  was  one  of  the 
VMluji  windows  in  his  house.    Thereupon  the  plain- 

(«.)  Beported  by  W.  Bhalloboss  Goddabd,  Esq., 
Baxrister-at-Law. 


tiff  brought  the  present  action  for  an  injunction  and 
damages. 

It  was  established  at  the  trial  that  the  plaintiff 
at  the  date  of  his  conveyance  knew  that  the  defen- 
dants intended  to  build  upon  their  vacant  land  a  pair 
of  houses  to  the  west  of  his  house  similar  to  those 
already  built  in  the  row  in  which  the  plaintiff*s  house 
was  situate. 

The  learned  judge  dismissed  the  action  with  costs, 
being  of  opinion  that,  although  there  had  been  serious 
and  material  interference  wi&  the  light  to  the  plain- 
tiff's window,  he  nevertheless  had  no  cause  of  action 
against  the  defendants. 

The  plaintiff  appealed. 

Warrington,  Q.0„  mad  Badeock,  for  the  appellant. 
— It  is  dear  from  tilie  evidence  th&t  there  has  been  a 
substantial  interference  with  the  plaintiff's  light. 
The  insertion  of  the  words  '<  building  land**  on  the 
plan  does  not  prove  that  the  plaintiff  was  to  be  de- 
prived of  his  primd  facie  right  to  the  light  over  the 
vacant  land.  The  defendants  would  have  had  no 
defence  to  an  action  at  law  for  damages  for  the  ob- 
struction of  the  plaintiff's  light. 

They  referred  to  Swansborough  v.  Coventry,  2  Moo. 
&  Sc  362,  9  Bing.  805 ;  Myers  v.  Catterson,  38  W.  B. 
488,  43  Gh.  D.  470 ;  and  The  Birmingham^  Dudley, 
and  District  Banking  Co.  v.  Boss,  36  W.  B.  914,  38 
Oh.  D.  295. 

BramweU  Davis,  Q,C.,  and  Bowden,  for  the  respon- 
dents.— The  use  of  the  words  '*  building  land  '*  on  the 
plan  negatives  the  idea  that  the  defendants  were 
precluded  from  building  on  their  own  land  as  they 
pleased.  The  words  also  showed  a  **  contrary  inten- 
tion "  within  the  meaning  of  section  6,  sub-section  4, 
of  the  Conveyancing  Act,  1881. 

In  addition  to  the  oases  above  dted,  they  referred 
to  BigbyY.  Bennett,  31  W.  B.  222,  21  Ch.  D.  559; 
Beddington  v.  Atlee,  35  W.  B.  799,  35  Ch.  D.  317  ; 
Wheeldon  v.  Burrows,  27  W.  B.  165,  12  Ch.  D.  31. 

Warrington  replied. 

Cur.  adv.  vuU. 

March  12. — ^Lotdley,  L.J.,  stated  the  facts  shortly, 
and  after  referring  to  the  conveyance  and  to  the  jplaa, 
and  to  the  Conveyancing  Act,  1881,  s.  6  (sub-sections  2 
and  4},  continued :  The  reference  to  the  plan  and  de- 
scription in  it  of  the  adjoining  land  as  "  building  land" 
does  not  show  any  intention  to  exclude  the  operation 
of  section  6  of  the  Conveyancing  Act,  1881,  for  it  was 
quite  possible  to  bmld  on  that  adjoining  land  with- 
out darkening  the  windows  of  the  house  conveyed. 
Consequently  the  conveyance  of  the  house  must  be 
read  as  if  the  words  in  section  6,  sub-section  2,  of 
that  Act  were  contained  in  the  conveyance — i,e.,  as 
if  the  conveyance  contained  the  words  "together 
with  all  lights  appertaining  to  or  occupied  or  enjoyed 
with  or  reputed  as  part  of  the  house,  and  as  ix  such 
lights  were  conveyed  with  it.  I  do  not  myself  lay 
much  stress  on  these  words ;  they  probably  add  little, 
if  anything,  to  the  oonveyanoe  of  the  house  as  it  was 
at  the  date  of  the  conveyance.  But  from  one  point 
of  view  they  may  be  important,  as  will  appear 
presently.  Having  regard  to  the  conveyance  and  to 
the  foregoing  oiroumstanoes,  I  was  surprised  to  find 
that  there  could  be  any  doubt  as  to  the  right  of  the 
plaintiff  to  enjoy  the  lights  conveyed  to  him,  un- 
obstructed by  his  grantor.  It  was  quite  new  to 
me  to  have  to  consider  in  such  a  case  what  was 
reasonable  or  not.  But  so  much  was  made  of 
The  Birmingham,  Dudley,  and  District  Banking  Co. 
V.  Boss  and  Myers  v.  Catterson  that  I  desired 
to  look  again  at  those  cases  in  order  not  to  make 
any  mistiuKe.  Those  cases  throw  no  doubt  at  all 
upon  the  principle  tiiat  a  grantor  cannot  derogate 
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from  his  own  grant.  But  they  show  the  importanoe 
of  asoertaining  aocurately  what  has  been  granted  in 
any  partionlar  case  to  which  the  principle  has  to  be 
applied.  In  those  cases  the  grantor  had  not  sold 
or  conveyed  a  house  built  by  himself  with  windows 
for  the  admission  of  light.  The  house  had  been 
built  by  the  grantee  on  vacant  land  which  he  had 
agreed  to  buy,  and  the  conveyance  came  aftervrards, 
when  the  vendor  had  no  equitable  interest  in  the 
property  conveyed.  The  question  then  arose  what 
lights  the  purchaser  was  entitled  to.  In  the  Bir^ 
mingham  case  the  circumstances  showed  that  the 
purchaser  had  bargained  f  orand  had  obtained  special 
protection  against  obstruction,  and  was  entitled  to  no 
more,  In  Myers  v.  Catterson  it  was  held  that  the 
purchaser  was  entitled  to  all  the  light  whic^  his 
vendors  could  give  him,  but  that  they,  being  a  rail- 
way company,  could  not  fetter  themselves  by  granting 
rights  to  light  which  would  prevent  them  &om  exer- 
cising their  statutory  powers  and  peif orming  their 
statutory  duties. 

It  was  contended  that  these  cases  had  shaken  the 
law  previously  established  by  Swansharough  v. 
Coventry  and  older  authorities.  But  I  do  not  so 
understand  them.  On  the  contrary,  Cotton,  L.J., 
in  the  Birmingham  case,  38  Ch.  D.,  at  p.  310,  and  in 
Myers  v.  Catterson,  43  Ch.  D.,  at  p.  477,  distinctly  re- 
cognizes the  principle  on  which  the  older  cases  were 
decided.  They  were  also  recognized  as  law  in 
Wheeldon  ▼.  Burrows,  and  Allen  v.  Taylor,  16  Ch. 
D.  355,  29  W.  B.  Dig.  120.  Rome  passages  were 
read  from  the  judgment  of  Bowen,  L.J.,  in  the 
Birmingham  case,  which,  if  taken  by  themselves 
and  apart  from  the  facts  of  the  case  before 
him,  would  favour  the  defendant's  view,  but  he 
certainly  never  intended  to  throw  any  doubt  on  the 
above  authorities.  If  this  were  a  case  of  an  implied 
grant,  and  not,  as  I  think  it  is,  a  case  of  express 
grant,  the  defendant  woidd  still  be  in  the  wrong. 
The  grantor  cannot  throw  on  the  grantee  the  onus  of 
showing  the  Umit  to  be  set  on  rights  incidental  to  the 
enjoyment  of  the  property  granted.  If  such  rights 
are  to  be  limited  in  favour  of  the  grantor,  it  is  for 
the  grantor,  and  not  for  the  grantee,  to  show  what 
those  limits  are.  Even  if  section  6,  sub-section  2,  of 
the  Conveyancing  Act  does  not  apply  by  reason  of 
the  words  ''building  land"  on  the  plan,  I  should 
still  hold,  on  the  authority  of  Swansborough  v.  Coven^ 
try  and  the  older  decisions,  that  the  grantee  had  a 
primd  facie  unrestricted  right  to  light  as  against  the 
grantor,  and  that  the  burden  of  setting  limits  to  such 
right  lay  on  the  grantor.  As  the  plaintiff  does  not 
complain  of  the  defendant's  building  except  so  far  as 
it  injures  him  by  being  nearer  than  4ft.  9in.  to  the 
boundary- wall  tiie  defendant  will  have  the  benefit  of 
this  limitation  of  the  plaintifiE's  claims.  In  my  view 
it  is  a  concession ;  but  in  the  other  view  the  plain- 
tifE's  own  evidence  may  be  regarded  as  the  extent  to 
which  the  defendant  has  succeeded  in  limiting  the 
right  of  the  plaintiff  to  the  light  of  his  west  windows. 

In  any  event,  the  defendant  has  exceeded  his  rights, 
and  the  following  will  be  the  proper  wording  of  the 
judgment : 

^ow  the  appeal  and  discharge  the  order.  Declai:e 
that  the  defendant  was  not  entitled  so  to  build  on 
his  land  adjoining  the  plaintiff's  house  as  to  create 
any  xnaterial  obstruction  to  the  light  which  came  to 
the  kitchen  and  other  windows  on  the  west  side  of 
the  plaintiff's  house  at  the  time  of  the  g^ant  thereof 
by  &e  defendant  to  the  plaintiff.  And  the  plaintiff 
not  claiming  any  damages  by  reason  of  any 
obstruction  to  such  windows  which  woidd  have  been 
caused  by  the  defendant's  house  if  it  had  been  set 
back  4ft.  9in.  from  the  wall  bounding  the  plaintiff's 
land  on  the  west  side  thereof,  inquire  what  damages 


the  plaintiff  has  sustained  by  reason  of  the  obstmctioii 
of  the  light  of  the  said  windows  occasioned  by  the 
defendant's  house  not  being  so  set  back,  and  order 
the  defendant  to  pay  such  damages  when  ascertuoed. 
Liberty  to  apply.  Defendant  to  pay  the  costs  of  the 
action  and  of  the  appeal. 

A.  L.  Smith,  L.J.,  stated  the  facts  as  above  Boit 
out,  and  after  referring  to  Tenant  v.  Qoldwin,  2  Ld. 
Baym.,   pp.    1089  and   1093 ;    Myers    v.    Catterson, 
Swansborough    v.    Coventry,    Wheeldon    v.    Burrows, 
and  Allen  v.    Taylor,  continued  as  foUows:   There 
being  this  prima  fade  right  of  a  grantee  in  oiroam- 
stances  such  as  exist  in  the  present  case  not  to  have 
his  lights  interrupted  by  his  grantor,  how  when  the 
grantee  brings  an  action  against   the  grantor  fci 
derogating  from  his  right  can  the  grantor  show  that 
what  he  is  doing  does  not  give  a  cause  of  action  to 
his  grantee  when  a  material  interruption  to  his  lights 
is  established  P    In  my  opinion  it  can  only  be  by  the 
grantor  showing  that  the  prima  facie  right   of  the 
grantee  is  in  some  way  limited  and  restricted.    The 
burthen  of  proof  is  upon  the  grantor,  and  if  he  does 
not  show  that  this^n'm^  facie  right  which  the  grantee 
has  is  in  some  way  cut  down,  and  if  a  material  diminu- 
tion of  the  grantee's  light  by  what  the  grantor  has 
done  upon  ms  own  land  is  established  by  the  grantee, 
the  grantee  is  entitled  to  judgment.  When  the  oases  of 
the  Birmingham,  Dudley,  and  District  Banking  Co.  v. 
Ross  and   of  Myers  v.    Catterson    are  examined,  it 
appears  that  the  above  statement  of  the  law  is  not 
impugned,  and  that  each  of  these  cases  was  decided 
upon  the  ground  that  the  grantor  was  able  to  show 
that  this  primd  facie  right  of  the  gprantee  was  limited 
or  restricted,  or  in  other  words,  the  grantor  was  able 
to  show  what  was  the  implied  obligation  which  he, 
in  fact,  undertook  when  he  sold  to  the  grantee.    In 
the    one   case,    Birmingham,    Dudley,    and    Dxatrid 
Banking  Co.  v.  Boss,  it  was  shown  that  it  was  per- 
fectiy  well  known  to  each  party  when  the  sale  took 
place  that  the  land  was  to  oe  built  upon  by  the  cor- 
poration— i.e.,  the  grantors,  as  they  Hked,  subject 
only  to  this,  that  there  was  to  be  a  passage  of  the 
width  of  20ft.  between  the  buildings  of  the  graaaton 
and  the  house  of  the  grantee,  and- that  this  was  the 
measure  of  the  grantee's  protection.    In  the  othflt 
case,  Myers  v.  Catterson,  the  grantors  (the  railway 
company)  established  that  the  grantee  knew  at  the 
date  of  the  conveyance  to  him  of  his  house  that  the 
grantors  required  the  remainder  of  the  land  for  the 
purposes  of  the  construotioii  of  this  railway,  and  it 
was  held  that  the  obligation  which  the  grantors  (the 
railway  comp«my )  undertook  towards  the  grantee  was 
limited  by  this,  tuat  the  company  might  utilize  their 
land  for  that  purpose,  but  for  no  other,  and  that  tJiU 
was  the  measure  of  the  grantee's  protection.     This  is 
what  I  understand  Cotton,  L.J.,  was    pointing  to 
when  io  Birmingham,   Dudley,  and  District  Jictnking 
Co,  V.  Boss  he  said :  *'  But  when  the  question  is  as  to 
an  implied  obligation  we  must  have  regard  to  all  the 
circumstances  which  existed  at  the  tin&e   -when  the 
conveyance  was  executed  which  brought  the  parties 
into  that  relation  from  which  the  implied   obligation 
results." 

In  the  present  case  how  does  the  defendant  dis- 
place the  primd  facie  case  of  the  plaintiff,  the 
grantee  P  If  he  could  have  shown  nothing  ^vhezeby 
to  cut  down  the  primd  fade  right  of  tiie  grantee  not 
to  have  his  light  interfered  with  by  tlie  grantor  I 
should  have  thought  that  the  defendant  oonld  not 
materially  have  obstructed  the  plainti£P*8  light,  hut 
the  defendant  has  been  able,  out  of  the  plaintiflTs  own 
mouth,  to  establish  this,  that  at  the  date  of  the  con* 
veyance  to  the  plaintiff,  the  latter  kne^r  right  w^ 
that  the  defendant  was  about  to  build  npon  his  own 
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land,  and  that  all  the  plaintiff  reqtnred  was  when  the 
defeDdant  erected  his  proposed  buildings  that  the 
paoage  ahonld  be  left  unbuilt  upon  by  the  defendant 
between  his  buildings  and  the  plaintiffs  house. 

In  these  circumstances  the  defendant,  by  the  plain- 
tiff's own  admission,  has  established  that  his  right  to 
bdld  npon  his  vacant  plot  was  only  limited  to  this, 
that  the  defendant  was  not  to  build  any  house  sub- 
stantially higher  than  those  already  erected  in  the 
row,  that  he  was  not  to  build  over  the  part  which 
was  to  constitute  the  passage,  and  that  this  was  the 
only  obligation  which  he  undertook  to  the  grantee 
when  he  executed  the  conveyance  to  him.  The 
defendant  has  shown  that  the  plaintiff's  primd  fcbde 
right  is  not  an  unrestricted  right  to  the  passage  of 
%ht  over  the  whole  of  the  defendant's  land,  and  that 
the  defendant's  right  to  build  his  proposed  houses 
1^  bis  own  land  was  only  restricted  as  above  men- 
faoned.  This  restriction  the  defendant  has  not 
observed,  and  consequently  he  is  liable  in  this  action, 
and  in  the  drcumstanoes  of  this  case  the  declaration 
IKxmosed  by  my  brother  Lindley  is  the  proper 
dedaration  to  ma^e. 

BiGBT,  L.J. — ^The  cases  dtedin  argument  before  us 
were  cases  in  which  looking  to  the  conveyance  alone 
yon  find  no  grant  of  the  easement,  interference  with 
which  was  complained  of .  The  protection  of  the  ease- 
ment must,  therefore,  in  each  of  these  cases  depend 
Qpon  the  doctrine  of  implied  grant.  The  only  case 
which  I  think  it  necessary  to  examine  in  reference  to 
this  point  is  Birmingham^  Dudley ,  and  District  Banh^ 
ing  Co.  v.  Boss,  which  is  hereafter  dealt  with.  The 
pnsent  case  belongs  in  my  judgment  to  the  totally 
different  class  of  grants  by  construction  (not  by 
implication),  where  the  express  words  of  the  convey- 
ance when  properly  construed  (regard,  of  course, 
bemf  had  to  the  state  of  circumstances  existing  at 
the  date  of  the  conveyance)  convert  a  quasi  easement 
into  a  new  legal  easement :  Kay  v.  Oxley,  L.  £.  10 
Q.  B.  360y  23  W.  £.  Dig.  251,  and  Bayley  v.  Great 
Wtstem  Batltoay  Co,,  26  Ch.  D.  434,  32  W.  E.  Dig. 
227,  may  be  taken  as  leading  instances  of  this  class ; 
bat  the  decisions  with  reference  to  it  are  numerous 
nd  the  principle  now  well  settled.    In  Bayley 
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exposition  by  Bowen,  L.  J.,  of  the  difference  between 
the  two  classes.  He  is  speaking  of  a  risht  of 
vay,  bat  of  course  his  language  would  apply  with 
at  least  as  mnch  force  to  a  right  of  li^t.  The 
weeds  contained  in  the  conveyance  in  Kay  v.  Oxley 
and  other  cases  of  the  kind  are  not,  mdeed,  to 
he  found  in  the  actual  deed  of  conveyance  in  this 
eve^  bat  words  at  least  as  extensive  are  introduced 
hf  section  6,  sub-section  2,  of  the  Conveyancing  Act, 
1881.  It  is  true  that  the  section  applies  if  only  and 
■oltf  as  a  ''  contrary  intention  "  is  not  expressed  in 
the  oonveyance  (see  sub-section  4).  Here,  however, 
the  only  words  that  can  be  suggested  as  expressing  a 
sooinry  intention  are  the  words  '* building  land" 
oeoorring  in  the  reservation  of  a  right  of  way  and  on 
t^  map  attached  to  the  conveyance.  Bearing  in 
aund  the  principle  that  a  grant  must  be  construea  in 
case  of  anun^oity  against  the  grantor,  and  the  well- 
srtsblished  deduction  from  that  principle  that  a 
taservaticMi  in  the  grantor's  favour  not  being  a 
liMrvation  of  an  easement  of  necessity,  must  be 
nrraMcd  in  dear  and  unambiguous  language  in  order 
tobe  valid,  it  does  not  in  my  pdgment  need  authority 
to  ptove  that  these  words,  which  may  be  satisfied  with- 
Mt  interference  with  the  rights  as  to  light  enjoyed 
at tiie  time  of  the  conveyance,  are  not  inconsistent  with 
fte  eontinn»tion  of  those  rights.  But  the  considered 
fMigw%4wi*i  of  the  Court  of  Common  Pleas  delivered  by 
u3birO^.»  in  Btoansborough  v.  CoverUry,  showing 


these  words  to  be  insufficient  of  themselves  to  rebut 
the  presumption  of  an  implied  contract,  is  a  fortiori 
an  authori^  for  holding  them  insufficient  to  exclude 
the  operation  of  the  Cbnveyandng  Act  in  bringing 
about  an  express  grant.  I  have  said  that  the  case  of 
The  Birmingham,  Dudley^  and  District  Banking  Co,  v. 
Rosa  needs  some  examination.  There,  as  in  Myers  v. 
Catterson  and  in  Righy  v.  Bennett,  the  house  in  respect 
of  which  an  easement  was  claimed,  was  erected  not 
by  the  grantor,  but  by  the  grantee.  The  grantor, 
the  Corporation  of  Birmingham,  sold  not  a  house,  but 
the  site  only  of  a  house.  It  was  at  the  time — not  of  the 
conveyance  but — of  the  contract  for  the  purchase  of 
the  site,  that  tlie  rights  to  be  enjoyed  with  the  house 
when  built  were  c^termined.  The  decision  of  the 
Court  of  Appeal  was  that  at  that  time  it  was  agreed 
in  substance  that  the  corporation  were  to  have  the 
unrestricted  right  of  building  on  the  further  site  of 
Warwick-hme  which  the  grantee  stipulated  should  be 
twenty  feet  wide.  Cotton,  L.J.,  dealt  with  the 
question  of  an  express  grant  by  virtue  of  the  Convey- 
ancing Act  having  regard  to  this  state  of  things. 
This  decision  was,  and  it  is  difficult  to  see  how  it  could 
have  been  otherwise,  that  having  regard  to  the  pie- 
existing  agreement  no  easement  over  the  corporation 
land  on  the  further  side  of  the  lane  was  ever  enjoyed 
de  facto  by  the  owners  of  the  house.  From  thu  it 
followed  that  section  6,  sub-section  2,  of  the  Convey- 
ancing Act,  even  supposing  it  to  be  read  at  length 
into  the  conveyance,  had  no  application.  No  part  of 
the  judgment  of  Bo  wen,  L.J.,  except  that  which 
excludes  the  hypothesis  of  an  express  grant  has  any 
application  to  the  case  of  an  express  grant. 

It  follows  in  my  judgment  that  the  numerous  cases 
of  which  Kay  v.  Oxley  is  a  leading  instance,  in  which 
the  quasi  easement  has  been  treated  as  enjoyed  with 
what  becomes  on  severance  the  dominant  tenement, 

fnvem  the  present  case.  I  should  have  had  great 
ifficulty,  to  say  the  least,  in  coming  to  the  conclusion 
that  there  was  anything  to  entitle  the  defendant  as 
vendor  to  t^e  plaintiff,  to  interfere  more  with  the 
plaintiff's  lights  than  if  he  had  been  a  stranger  and 
the  lights  ancient  lights.  However,  the  very  fair 
and  equitable  treatment  of  the  case  by  the  plain- 
tiff reeves  the  court  from  any  difficulty  in  the 
matter. 

There  can,  in  my  judgment,  be  no  question  that  he 
is  entitied  to  the  only  relief  which  he  has  asked  for, 
and  the  appeal  should  be  allowed. 

Appeal  allowed. 

Solicitors,  Crowders  <fe  Vizard,  for  Watson  &  Booth, 
Manchester;  Minshall,  Parry  Jones,  Wooenam,  & 
Smith,  for  Pugh  &  Bone,  Llandudno. 


Chan.  Div. 
North,  J. 


i^igt  <!Court  of  g^ujstcce. 

I  Jan.  28. 

Flxtgheb  v.  Nokes.  (a.) 

Landlord  and  tenant— Lease — Breach  of  covenant — 
Sufficiency  of  notice— Conveyancing  Act,  1881  (44  & 
45  Vict.  c.  41),  s,  14  (1). 

TJte  notice  **  specifying  the  particular  breach  com^ 
plained  of"  requxred  to  he  served  on  a  lessee  under  section 
14  (1)  of  the  Conveyancing  Act,  1881,  as  a  condition 
precedent   to  the  enforcement  of  a  right  of  re-entry 

I  (a.)  Beported  by  B.  SnJ^EH,  Esq.,  Barrister-at-Law 
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or  for/eituret  must  not  specify  the  breach  complained 
of  by  reference  merely  to  the  particular  covenant 
which  has  been  broken,  btU  must  give  sufficient  details  to 
enable  the  lessee  to  understand  with  reasonable  certainty 
what  he  is  required  to  do  to  remedy  the  breach. 

Action. 

The  plaintiff,  the  lessor,  sought  to  recover  posses- 
sion of  certain  houses  from  the  defendant,  the  lessee 
in  consequence  of  the  defendant's  non-compliance 
with  a  notice  served  on  the  defendant  under  section 
14  (1)  of  the  Conveyancing  Act,  1881,  calling  on  the 
defendant  to  repair  the  houses  in  accordance  with  the 
covenants  in  the  lease. 

The  covenant  was  to  "  keep  the  premises  in  good 
condition  and  complete  tenantable  repair,'*  and  at 
the  expiration  or  sooner  determination  of  the  term  so 
to  yield  up  the  same  unto  the  lessor,  his  executors, 
&c. 

There  was  the  usual  proviso  for  re-entry  by  the 
lessor  on  any  breach  of  any  of  the  covenants  by  the 


The  notice  served  was  as  follows :  "  I  hereby  give 
you  notice  that  you  have  broken  the  covenants  for 
repairing  the  inside  and  outside  of  the  houses 
(describing  them)  contained  in  the  lease  of  the  said 
premises,  dated  the  7  th  day  of  June,  1896,  and  made 
between  myself  on  the  one  part  and  yourself  of  the 
other  part.  And  I  require  you  to  repair  the  said 
houses  in  accordance  with  the  said  covenants  forth- 
with, and  to  pay  forthwith  to  me  £20  as  compensa- 
tion for  such  breach  of  covenant  and  for  the  expenses 
which  have  been  incurred  by  me  for  surveyor  s  fees 
and  solicitor's  charges  by  reason  'of  such  breach  of 
covenant  aforesaid.  And  I  hereby  give  you  further 
notice  that  if  you  make  default  in  remedying  sudi 
breach  of  covenant  in  manner  above-mentioned  or  in 
makinfi^  the  compensation  hereby  required  I  will  enter 
and  take  possession  of  the  said  meesua^,  dwelling- 
houses,  and  premises,  but  without  prejudice  to  anv 
other  remedies  which  I  may  have  by  reason  of  such 
default." 

This  notice  followed  the  form  given  in  WoodfalPs 
Landlord  and  Tenant,  loth  ed.,  Appx.  C,  p.  991,  and 
see  Wolsteoholme  and  Turner's  Conveyancing  Act,  7 
ed.,  p.  52. 

The  defendant,  by  his  defence,  said  that  he  had  not 
committed  any  breach  of  covenant  and  pleaded  that 
the  notice  was  not  a  good  or  sufficient  notice  in  com- 
pliance with  section  14  of  the  Conveyancing  Act, 
1881,  as  it  did  not  specify  any  particular  breach  com- 
plained of. 

Mulligan,  for  plaintiff. 

Clayton,  for  defendant,  referred  to  Key  and  Elohin- 
stone  Conveyancing  Precedents,  5th  ed.,  vol.  2, 
p.  258. 

NoBTH,  J.,  after  stating  the  facts,  continued: 
Is  this  a  sufficient  notice  F  There  is  nothing  in  it  to 
show  in  which  house  default  has  been  made  or 
whether  all  the  houses  are  defective.  Assume  that 
section  14  had  not  been  passed,  and  that  the  law 
stood  as  it  was  previously,  and  the  landlord  had 
brought  an  action  ag^ainst  tiie  tenant  for  breach  of 
covenant.  The  first  thing  that  the  landlord  would 
have  been  compelled  to  do  would  have  been  to  g^ve 
particulars  of  &e  breaches  complained  of.  I  think 
that  section  14  was  passed  to  put  the  tenant  in  a 
better  position  than  he  was  before.  He  was  to  have 
the  chance  of  doing  before  action  those  things  which 
would  have  been  a  ground  of  action  a^^ainst  him  if 
section  14  had  not  been  passed.  It  is  impossible  to 
suppose  that  the  tenant  was  intended  to  be  in  a  worse 
position  than  he  would  be  after  action  brought.  I 
think  the  notice  under  section  14  ought  to  be  such  a 


notice  as  will  enable  the  tenant  to  understand  with 
reasonable  certainty  what  it  is  he  is  required  to  do. 
The  landlord  need  not  go  through  every  room  and 
point  out  every  defect,  but  the  notice  ought  to  enable 
the  tenant  to  do  the  particular  things  of  which  the 
landlord  complains  before  an  action  for  forfeiture  is 
brought  against  him. 

In  my  opinion  this  is  not  a  sufficient  notice ;  it  is 
not  sufficient  that  the  notice  should  merely  say» ''  Tea 
have  broken  the  covenants  for  repairing." 

Solicitors,  E,  J.  Moeran;  Stanley,  Evans,  A  Co. 


m^l\  M««hn;  Aprils. 

In  re  Gakb. 
Game  v.  Younq.  (a.) 

Will — Construction — Tenant  for  life  and  remainderman 
— Conversion  of  leaseholds — Rule  in  Howe  v.  Lord 
Dartmouth. 

The  rule  in  Howe  v.  Lord  Dartmouth,  7  Ves,  1S7, 
will  be  applied  unless  indications  of  the  testator's  inten- 
tion thai  it  shall  not  be  applied  ca%i  be  discovered  from 
the  language  of  the  will.  Neither  a  direction  to  pay 
**  rents  and  profits,"  nor  a  power  of  distress  on  "  land** 
given  to  annuitants,  nor  both  together  are  sufficient 
indications  of  intention  on  the  part  of  a  testator  to 
exclude  the  operation  of  the  rule, 

Harris  v.  Poyner,  1  Br,  174,  and  Craig  v.  Wheeler, 
8  W,  E.  172,  29  L.  J.  Ch.  SI ^,  followed. 

Crowe  V.  Crisford,  2  W.  R.  45,  17  Beav.  507; 
Wearing  v.  Wearing,  23  Beav.  99,  6  IF.  R.  Dig.  102 ; 
and  Yachell  v.  Roberts,  32  Beav.  140,  12  W.  R.  Ch. 
Dig.  131,  dissented  from. 

This  was  a  summons  taken  out  to  decide  a  question 
arising  on  the  construction  of  the  will  of  W.  Game- 
namely,  whether  the  rule  in  Howe  y.  Lord  Dartmouth^ 
7  Yes.  137,  applied  so  as  to  compel  the  conversion  of 
certain  leaseholds  to  which  the  testator  was  entitled. 

By  his  will  the  testator  directed  his  executort 
within  a  reasonable  time  after  his  decease  to  pay  aU 
his  just  debts  and  funeral  and  testamentary  expenses, 
and  he  gave  his  wife  for  life  his  furniture,  i^te,  linen, 
china,  pictures,  books,  and  household  effects.  And 
after  a  series  of  pecuniary  legacies  he  devised  his 
freehold  house,  40,  Cambridfe-road,  HamaLersmitfa, 
to  his  nephew  absolutely,  and  as  to  all  the  rest  and 
residue  of  his  real  and  personal  estate,  ...  he 
directed  that  the  rents  and  profits  arising  therefirom 
should  be  naid  to  his  wife  for  and  during  the  term  of 
her  natural  life  for  her  own  use  and  benefit,  and  after 
her  decease  he  gave  and  bequeathed  his  said  f  omi- 
tnre,  plate,  linen,  china,  fixtures,  books,  and  house- 
hold effects  to  and  equally  between  George  G^me  and 
(George  Young. 

Then  the  wul  proceeded :  "  And  as  to  the  residne  of 
my  estate,  real  and  personal,  I  give  and  devise  the 
same  to  my  nephew,  the  said  G^rge  Gune*  for  bis 
life,  subject  to  and  charged  with  the  paynaent  of  the 
following  annuities  (then  followed  a  series  of  annui- 
ties), and  on  the  death  of  the  said  George  C^ame,  then 
I  give  and  devise  the  same,  subject  as  aforesaid,  to 
and  equally  between  his  children  as  tenants  in  com- 
mon. And  I  direct  that  each  of  such  annoities  shall 
commence  from  the  death  of  my  said  wife,  and  shall 
be  payable  quarterly,  and  that  each  of  anoh  annoi* 
tants  shall  have  the  same  or  tiie  like  remedy  by  diB-> 
trees  for  the  recovery  thereof  as  landlords  have  for 


(a.)  Beported  by  J.  I.  Stiklino,  Bsq.,  Barristn- 
•   at-Law. 
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the  nooTory  of  rent  in  arrear   upon    a   common 
demue." 

The  testator  died  on  the  5th  of  March,  1889,  and 
his  wife,  the  tenant  for  life,  on  the  29th  of  Jnly, 
J896.  The  reddoary  estate  consisted  of  five  freehold 
sod  five  leasehold  houses. 

Graham  Hastings,  Q.C,  and  Theobald^  for  the  sum- 
m(m.—Macdonald  v.  Irvine,  26  W.  E.  381,  8  Ch.  D. 
101,  shows  that  it  rests  with  those  who  deny  the 
application  of  the  rule  in  Howe  v.  Lord  Dartmouth,  to 
prodnoe  indications  of  the  testator's  intention  that  it 
ihoold  not  apply.  We  submit  that  no  such  indica- 
tioof  are  to  be  found  here. 

They  also  referred  to  In  re  TootoVs  Estate,  24  W.  E. 
1031,  2Gh.D.  628. 

Manly,  for  the  truatees  of  the  will,  took  no  part  in 
the  argoment. 

Buckley,  Q,C;  and  J7.  Terrell,  contra, — We  rely  on 
tike  direction  in  the  will  to  pay  rents  and  profits,  and 
also  the  power  of  distress  given  to  the  annuitants  as 
indications  of  the  testator's  intention. 

They  referred  to  Hinves  v.  Hinves,  3  Hare  609  ; 
Thunby  v.  Thursby,  23  W,  E.  600,  L.  E.  19  Eq.  395. 

Orakam  Hastings,  Q*C,,  in  reply.  —  Hinves  v. 
Einpea  was  a  very  special  case.  Pickup  v.  Atkinson, 
4  Hare  624. 

Buckley,  Q.C.,  referred  to  Vachell  v.  Roberts,  32 
Beav.  140,  12  W.  E,  Ch.  Dig.  131. 

Cur.  adv.  vult, 

April  8. — Qtibjjuq,  J. — This  is  a  summons  which 
niaes  a  question  on  the  construction  of  the  will  of 
Wm,  Game,  whether  the  rule  in  Howe  v.  Lord  Dart' 
mwih  applies,  so  as  to  affect  certain  leaseholds  forming 
part  of  the  testator's  residuary  estate,  and  cause  them 
to  he  converted.    [His  lordship  then  read  the  will, 
and  after  observiog  that  the  testator  presumed  that 
the  disposition  of  the  furniture  and  household  articles 
at  the  beginning  of  the  will  gave  them  to  the  wife 
duiog  her  life  only,  and  did  not  treat  them  as  form- 
ing part  of  the  residue,  continued :]    The  question  is 
whether  the  rale  in  Howe  v.  Lord  Dartmouth  oaght  to 
he  applied  as  regards  the  leaseholds.    It  has  been  laid 
down  by  the  Court  of  Appeal  in.  Macdonald  v.  Irvine — 
I  read  bom,  the  judgment  of  James,  L.J. — that  **  the 
nle  must  be  applied,  unless  upon  the  fair  construc- 
tion of  the  wiU  you  find  a  sufficient  indication  of 
intention  that  it  is  not  to  be  applied ;  the  burden  in 
9f9rj  case  being  upon  the  person  who  says  the  rule 
of  the  Court  of  Chancery  ought  not  to  be  applied  in 
the  particular  case."    Accor&igly  it  rests  with  those 
vho  assert  that  the  rule  ought  not  to  be  applied  to 
pcbt  out  indications  of  intention  on  the  part  of  the 
testator  that  the  rule  should  not  be  appliied.    What 
adieatioDs  were  referred  to  by  those  on  whom  the 
daty  devolved  which  I  have  x>ointed  out  ?    They  were 
two.    The  first  was  the  direction  that  the  rents  and 
ptofils  arisincf   from  the  residue  of  the  realtv  and 
petaooaltj  should  be  paid  to  the  testator's  wife  during 
her  life,  followed  by  a  devise  to  the  testator's  nephew 
lor  life,  charged  with  certain  annuities.    The  second 
indieation  relied  on  is  tihe  power  of  distress  given  to 
the  sanoitants.     Now,  as  to  the  first  point  some  of 
the  authorities  were  referred  to  in  the  argument,  and 
I  have  looked  myself  at  others.    Certainly  the  law 
•ppeais   to  me  to  stand   in   a  somewhat  singular 
position.     On  the  one  hand  it  is  said  that  .the  use  of 
At  word  rents  implies  an  intention  on  the  part  of  the 
tatatoi  that  the  leaseholds  should  be  preserved  in 
^ocie.    On  the  other  hand,  it  is  said  that  as  the 
twtstur^s  estate  included  freeholds,  the  word  rents  is 
oi^T  iHitifffii*^  by  reference  to  those,  and  cannot  be 
nfaed  on  as  an  indication  of  intention  that  the  lease- 


holds should  be  preserved  in  specie.  The  point  has 
arisen  repeatedly  in  cases,  and  in  Harris  v.  Poyner,  1 
Br.  174,  before  Kindersley,  V.C.,  the  Vioe-Chancellor 
expressed  his  opinion  on  the  point.  There  the  testator 
gave  his  residuary  real  and  personal  estate  upon  trust, 
to  pay  to  his  wife  for  life  the  net  or  clear  rents  and 
profits,  dividends,  and  annual  proceedings  and  income 
thereof,  and  after  her  death  he  gave  his  said  real  and 
personal  residuary  estate  term  and  interest  therein 
upon  tmst  for  his  son  absolutely.  The  argument  in 
favour  of  the  retention  of  the  leaseholds  in  specie  was 
based  on  the  use  of  tiie  word  leats,  and  upon  that  the 
yice-Chancellor  says :  [His  lordship  read  the  judgment 
from  ''Though  there  is  mention  .  .  .  leasehold 
estate."]  That  is  a  clear  expression  of  opinion  on  the 
part  of  the  Yice-Chancellor  that  the  use  of  the  word 
rents  alone  was  not  a  sufficient  indication  of  intention 
against  conversion,  but  he  decided  in  that  case  that 
the  leaseholds  ought  to  be  retained  on  the  ground 
that  in  the  limitation  of  the  gift  to  the  son,  the  testator 
spoke  of  the  term  and  interest  in  the  property,  and 
the  Yice-Chancellor  held  that  the  word  term  indicated 
an  intention  that  the  leaseholds  should  be  enjoyed 
in  specie.  In  Graig  v.  Wheeler,  8  W.  E.  172,  29 
L.  J.  Ch.  374,  both  freeholds  and  leaseholds  were 
devised  together,  and,  deiJing  with  the  general 
rule,  Kindmley,  Y.C.,  says :  [His  lordship  read  the 
judgment  from  the  words  "In  Pickering  v.  Picker- 
ing .,  ,  satisfy  myself  that  it  exists,"  and 
continued :]  Later  he  goes  on  to  deal  with  the  par- 
ticular case  and  says :  *'  It  was  said  that  although 
that  word  (leaseholds)  was  not  used,  there  were  the 
words  messuages,  lands,  and  by  the  Wills  Act  lands 
was  sufficient  to  pass  leaseholds  in  the  absence  of 
freeholds,  and  that  the  words  rents  and  profits  were 
tantamount  to  a  sufficient  designation  of  leasehold 
property.  This  is  a  fallacy,  for  the  testator  had 
freenolds,  and  it  was  unnecessary  to  resort  to  the 
word  lands."  And  it  was  held  tiiat  the  use  of  the 
words  rents  and  profits  was  not  a  sufficient  indication 
of  intention  that  the  leaseholds  should  be  enjoyed  in 
specie.  On  the  other  hand,  there  were  at  least  three 
cases  before  Lord  Bomilly  in  which  a  different  view 
was  expressed.  One  of  these  is  Crowe  v.  Cris/ord,  2 
W.  R.  45, 17  Beav.  507.  There  a  testator  gave  his  free- 
hold, copyhold,  and  leasehold  estates,  and  all  his 
stock,  shares,  and  personal  estate  to  trustees  in  trust 
to  receive  the  rents,  issues,  and  profits,  and  thereout  to 
keep  the  houses  and  buildings  in  tenantable  repair 
and  renew  his  leaseholds,  and  then  to  pay  the  net 
income  arising  from  the  residuary  real  and  personal 
estate  to  his  wife  for  life,  and  it  was  held  that  the 
wife  was  entitied  to  enjo;^  the  leaseholds  in  specie. 
Lord  Bomilly  said:  *<  This  is  not  a  case  for  conversion, 
the  current  of  authority  has  established  the  rule  that 
where  the  rents  are  referred  to  the  person  taking  a 
life  estate  is  entitled  to  the  enjoyment  of  the  property 
in  specie,  and  besides,  the  provision  as  to  paying  fines 
for  renewal  and  keeping  in  repair  with  respect  to  the 
leaseholds  shows  that  thejr  were  not  to  be  converted." 
Ho  far,  then,  as  the  decision  goes,  that  case  is  not  in 
point  because  the  Master  of  the  Bolls  did  not  rely 
on  the  use  of  the  word  rents,  but  he  does  say  that  a 
current  of  authority  has  established  that  where  the 
rents  are  referred  to  the  person  taking  a  life  estate  is 
entitied  to  the  enjoyment  of  the  property  in  specie. 
The  current  of  authority  was  not  referred  to  in  the 
argument^  and  the  learned  judfe  does  not  mention 
the  cases  to  which  he  referred,  but  the  learned  re- 
porter in  a  note  refers  to  Ooodenough  v.  Tremamondo, 
2  Beav.  513,  but  that  was  a  case  in  which  no  doubt  the 
word  rents  was  used,  but  there  were  no  freeholds, 
and  Lord  Langdale  came  to  the  conclusion  on  the 
oonstmction  of  the  will  that  he  should  be  striking  the 
word  rents  out  altogether  if  he  did  not  imply  an  in- 
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tention  on  the  part  of  the  testator  that  they  should 
be  enjoyed  in  specie.  That  is  not  the  case  with  which 
I  have  to  deal,  but  I  may  observe  that  in  the  case  of 
Pickup  V.  Atkinson,  before  Wigram,  V.C.,  it  was  held 
that  the  use  of  the  word  rents  was  not  sufficient  to 
exclude  the  rule  even  where  the  testator  had  no  free- 
holds to  which  the  words  could  apply.  The  next  case 
is  Wearing  v.  Wearing,  23  Beav.  99,  6  W.  R.  Ch.  Dig. 
102.  There  the  testator  gave  all  his  real  and  personal 
estate  upon  trust  '*  out  of  the  rents  and  profits  of  his 
said  real  and  personal  estate"  to  pay  his  widow 
sufficient  for  her  maintenance;  and  on  her  death  he 
devised  *'  all  his  said  real  and  personal  estate  "  to  his 
children.  There  are  no  reasons  given  for  the  decision ; 
what  the  Master  of  the  Bolls  said  was :  *'  Morgan  v. 
Morgan  is  a  different  case.  In  tiiat  case  there  was  a 
bequest  of  the  personal  estate  separate  from  the  de- 
vise of  the  real  estate  in  which  the  word  rents  was 
used.  This  case  was  referred  to  in  Oraig  v.  Wheeler 
and  not  approved  by  Eindersley,  Y.O.,  but  distin- 
guished." Lastly,  in  VacMl  v.  Eoberts,  the  testator 
devised  the  residue  of  his  real  and  personal  estate  on 
trust  to  permit  A.  B.  to  "  receive  and  take  the  rents, 
issues,  and  profits  "  for  life,  with  remainder  over.  The 
Master  of  the  Bolls  said :  <*The  word  rents  being  used 
I  think  I  must  follow  the  authorities  cited.  Where 
there  is  both  real  and  personal  estate  tke  expression 
rents  would  refer  to  and  include  leaseholds  as  woU  as 
freeholds."  The  authorities  cited  were  Ooodenough 
V.  Tremamondo  which  I  have  already  mention^, 
Crowe  V.  Cria/ord  which  was  not  decided  on  the  use 
of  the  word  rents  but  is  based  on  the  direction  of 
renewing  and  repairing  the  leaseholds,  and  thirdly 
Alcock  V.  Sloper^  2  Myl.  &  K.  699,  in  which  also  there 
were  other  circumstances. 

I  confess  these  cases  make  it  difficult  to  say 
what  the  true  state  of  the  law  according  to  the 
authorities  is,  and  I  must  use  my  own  judgment.  I 
am  bound  to  say  that  I  agree  with  Eindersley,  Y.O. 
I  think  that  where  a  testator  makes  a  residuary  devise 
including  both  freeholds  and  leaseholds  the  use  of  tiie 
word  rents  is  not  a  sufficient  indication  on  the  part  of 
the  testator  that  the  leaseholds  should  be  enjoyed  in 
specie  inasmuch  as  that  word  may  be  perfectly  well 
satisfied  by  reference  to  the  freeholds.  Then  there 
was  said  to  be  an  indication  of  intention  in  the  power 
of  distress  given  to  the  annuitants.  By  lids  the 
testator  indicated  his  intention  that  there  should  be 
liberty  to  distrain  on  the  land,  but  on  what  land  P  I 
cannot  find  any  indication  of  intention  that  that  word 
should  refer  to  the  leaseholds.  The  freeholds  afford 
ample  scope  for  the  employment  of  that  word.  In 
my  judgment,  therefore,  neither  of  the  circumstances 
relied  on  alone,  nor  both  together,  is  sufficient  indication 
of  intention  on  the  part  of  the  testator  that  the  lease- 
holds should  be  enjoyed  in  spede,  and  the  rule  in 
Howe  V.  Lord  Dartmouth  applies. 

Solicitors,  Hartcup,  Davis^  &  Colloid ;  Morehdll  & 
Co. 


Chan.  Div. )  a     -i  no 

Bomer,J.  ]  April  29. 

WiLOOx  &  Gibbs  v.  Janes,  (a.) 
Patent  —  Action  for    infringement — Dieeontinuance — 
Costs  of  particulars  of  olfecHons—CertiJicate— Patents, 
Designs,  and  Trade-Marks  Act,  1883  (46  <fe  47  Vict, 
c.  57),  s,  29,  sul'section  6. 

The  plaintiff  in  a  patent  action  h/  written  notice  dis~ 

(a.)  Beported  by  Baleqh  B.  Phtllpotts,  Esq., 
Barrister-at-Law. 


continued  the  action  lefore  the  pleadings  were  closed.  By 
reason  of  the  provisions  of  sub-section  6  of  section  29  of 
the  Patents,  Designs  and  Trade-Marks  Act,  1883,  the 
taxing-master  refused  to  allow  the  costs  of  the  defen- 
danfs  particulars  of  chjedums,  because  no  certificate 
had  been  granted  as  required  by  that  suh-section.  The 
defendant  took  out  a  summons  asking  for  a  certificate. 

Held,  that  in  the  absence  of  information  which  would 
enable  the  court  to  certify  that  the  particulars  wen 
reasonable  and  proper,  the  court  would  not  enter  upon 
any  kind  of  trial  of  the  action  to  obtain  such  informa- 
tion. That  the  case  came  within  the  provisions  of  sub- 
section 6  of  section  29,  and  that  there  being  no  certificate 
no  costs  of  the  particulars  ofolijection  could  be  aUownd. 

Adjourned  summons. 

The  action  had  been  an  action  for  the  infringement 
of  a  patent.  There  had  been  ninety-one  claims  in 
the  plaintifEiB'  specification,  and  to  meet  these  the 
particulars  of  objections  delivered  by  the  defendant 
had  been  of  a  corresponding  length. 

The  plaintiffs  had  by  written  notice  diacontiniied 
the  action  before  the  pleadings  were  closed,  and  upon 
getting  the  notice  of  discontinuance  the  defendants 
carried  in  their  bill  of  costs,  including  those  of  their 
particulars  of  objections.  The  costs  of  these 
amounted  to  about  £160  out  of  a  bill  of  £200. 

Subsection  6  of  section  29  of  the  Patents,  Designs, 
and  Trade-Marks  Act,  1883,  provides  that  "  on  taxa- 
tion of  costs  regard  shall  be  had  to  the  particulars 
delivered  by  the  plaintiff  and  by  the  defendant ;  and 
they  respectively  shall  not  be  allowed  any  costs  in 
respect  of  any  particular  delivered  by  them,  unless 
the  same  is  certified  by  the  court  or  judge  to  have 
been  proven  or  to  have  been  reasoname  and  proper 
without  regard  to  the  general  costs  of  the  case." 

Upon  the  ground  that  there  was  no  certificate  in 
accordance  with  the  provisions  of  this  sub-section, 
the  taxing-master  disallowed  the  defendant's  costs  oi 
their  particulars  of  objections,  and  this  explication 
was  xnade  by  the  defendants  in  the  patent  alotion  to 
ask  the  court  to  certify  that  these  particulars  w«re 
reasonable  and  proper. 

A,  J.  Walter,  for  the  applicant. — ^The  oomt  has 
power  at  any  time  to  certify  tiiat  particulars  of  objeo- 
tions  in  a  patent  action  are  reasonable  and  proper. 
Unless  there  is  such  power  the  defendant  mi^htnevec 
be  able  to  get  these  costs  where  as  in  a  caae  like 
the  present  the  plaintiffs  by  written  notice  diaoon- 
tinue  before  the  pleadings  are  dosed. 

He  referred  to  Boake,  Roberts,  &  Co.  v.  iStevenson, 
12  B.  P.  0.  228,  and  Middleton  v.  Bradley,  43  W.  B. 
694,  12  B.  P.  G.  390. 

Neville,  Q*C,y  and  J,  C.  Graham,  for  the  respon- 
dents. 

BoMEB,  J. — I  am  very  sorry  tiiat  I  am  unable  to 
intervene  in  this  case  in  favour  of  the  applicant ;  bat 
the  Act  of  Parliament  is  too  strong  for  me.     1  cannot 
help  thinking  that  a  remedy  might  be  afforded*  either 
by  an  amendment  of  the  Act  or  possibly  by  some 
additional  rule  as  to  discontinuance  in  patent  oases 
being  made.    My  difficulty  is  this — I  cannot  oerti^ 
unless  I  have  the  materials  before  me  which  enabls 
me  to  make  a  certificate — ^that  is  to  say,  unless  I  know 
sufficient  of  the  case,  and  what  is  to  be  said  on  ons 
side  or  the  other,  to  enable  me  to  certify  thai  these 
particulars  of  objections  are  reasonable.     Kow,  as  a 
fact,  I  have  no  materials  before  me,  and  I  cannoi 
have  unless  I  were  to  enter  into  an  intermediate  soS 
of  half  trial  of  the  action,  and  that  I  cannot  do. 
to  do  would  be  a  very  bad  precedent,  and  one  whio 
the  court  ought  not  to  lay  down.    I  agree  'with  wb 
Stirling,  J.,  said,  if  I  may  say  so,  in   tke   c 
MiddlSon  y.  Bradley,    I  do  not  think  the  oonrt  is  of 
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High  Coxtrt. 


In  iub  Shbppabd. 


High  Oouet. 


neoeflrity  bound  to  make  a  certificate,  if  it  is  a 
proper  case,  at  the  trial  only ;  it  may  do  it  at  any 
time,  bat  it  can  only  do  it  when,  by  reason  of  some 
application  having  been  made  to  it,  or  some  sort  of 
procedure  having  been  taken,  the  court  comes  to  the 
condiuion  that  it  knows  sufficient  of  the  case  to  be 
able  to  make  a  certificate. 

Iq  the  present  case  I  have  no  such  materials,  and 
there  is  nothing  in  the  present  case  to  enable  me  to 
make  a  certificate.  In  my  judgment  it  would  be  a 
bad  precedent,  in  a  case  like  tins,  where  the  case  has 
never  come  before  the  court  at  all  before  this  applica- 
tion, to  enter  into  a  sort  of  half  trial  of  the  action  in 
order  to  see  whether  or  not  these  particulars  of 
objections  are  reasonable.  As  I  have  said,  that  I 
csimot  do,  and,  that  being  so,  I  cannot  certify;  and 
therefore  the  application  fails. 

Soliciton,  Frederick  Jones ;  J,  H,  ^  J.  Y,  Johmon. 


Chan.  Div.  )  a     -i  ot 

In  re  Sheffabd. 
Sheffabd  V,  Maioono.  (a.) 

WiU— Construction — Estate  pur  autre  vie — Special 
occupani — Devolution  of  estate — Wills  Act  (1  Vict,  c, 
26).,.  6. 

In  order  to  find  that  there  is  a  special  occupant  of 
property  devised  pur  autre  vie  either  the  word  **  heir  " 
rmd  he  expressly  nventioned  in  the  gift  or  it  must  he 
Uherwise  shown  that  the  testator  intended  the  heir  of  the 
dfHut  to  take. 

The  owner  of  the  freehold  devised  to  trustees  upon 
trust  for  three  persons  and  their  issue  equally  during 
(heir  lives  and  the  life  of  the  longer  liver  of  them.  One 
f'fthe  heneficiaries  having  died  intestate^ 

Bdd,  that  there  was  no  special  occupant  designated  hy 
t^  testator,  and  that  the  share  consequently  devolved  on 
^«  personal  representatives  of  the  heneficiary  according 
to  the  6th  section  of  the  Wills  Act. 

Wall  V.  Byrne,  2  Jo,  &  Lat,  118,  and  Philpotts  v, 
2stnas,  3  Doug*  425,  distinguished, 

Sunmons. 

The  above-named  testator,  by  his  will  dated  the 

2Sth  of  July,  1868,  appointed  executors  and  trustees 

theroof   and    thereunder,    and    gave,    devised,    and 

baqaeathed  all  his  real  and  personal  estate  and  effects 

wl»tH>ever  and  wheresoever  unto  his  said  trustees 

upon  trust  to  pay  certain  pecuniary  legacies,  and 

Mbjact  thereto  and  to  the  payment  of  his  just  debts, 

ftmecal  and  testamentary  expenses,  upon  trust  as  to 

his  personal  estate,  and  as  to  certain  specified  real 

eiiste  as  therein  mentioned,  and  upon  trust  to  pay  over 

from  time  to  time  the  rents,  issues,  and  profits  of  all 

otter  his  real  and  personal  estate  unto  and  for  the 

benefit  of  his  three  daughters,  the  plaintiff  Sarah  Y. 

G.  Sh^pardy    Elizabeth    Sheppard,   and  Mary  L. 

thepptaHif  and  their  issue,  if  any,  per  stirpes  in  equal 

VBts,  shares,    and  proportions  during  tiie  term  of 

Mr  natural  lives  respectively  and  the  life  of  the 

longer  liver   of  them  for  their  separate  use  respec- 

lifely,  and  from  and  after  the  decease  of  the  survivor 

Sf  them  his   said  three  daughters,   then  to  equally 

firide  the  principal  thereof  amongst  aU  and  every 

%s  diildren   then  living  of    them    his  said  three 

I  Jbighten  in  equal  shares  and  proportions  for  their 

99m  sole  use  and  benefit  respectively  per  stirpes  and 

WK^per  capita* 

^)  Beported  by  J.  F.  WAunr,  Esq.,  Banister-at- 
Law. 


The  testator  died  on  the  23rd  of  January,  1873,  and 
the  plaintiffs  were  the  present  trustees  of  his  said 
will. 

Mary  L.  Sheppard,  one  of  the  testator's  said  three 
daughters,  intermarried  with  0.  Manning  and  died 
on  the  11th  of  July,  1880,  leaving  her  two  sisters, 
her  husband,  and  three  children,  Mary  L.  Manning, 
the  defendant  Charles  I.  H.  Manning,  and  John  H. 
S.  Manning  her  surviving.  Her  husband,  0.  Man- 
ning, died  on  the  6th  of  August,  1885. 

The  said  Mary  L.  Manning  (the  younger)  inter- 
married ^ith  the  defendant  John  H.  Heard,  and  died 
on  the  25th  of  July,  1893,  intestate,  leaving  her 
husband  and  one  child,  the  defendant  Marie  Louise 
Heard,  who  was  an  infant.  The  said  John  H.  S. 
Maiming  died  on  the  21st  of  December,  1893,  intes- 
tate and  a  bachelor. 

The  judge  in  chambers  having  decided  that  the 
three  children  of  Mrs.  Manning  became  on  her  death 
absolutely  entitled  in  thirds  to  her  share  of  the 
income  and  rents  of  the  testator's  residue  during  the 
lives  of  Mrs.  Manning  and  her  sisters  and  the 
longest  liver  of  them,  the  further  question  arose 
whether  the  shares  of  her  two  deceased  children 
passed  to  their  heirs  at  law  or  to  their  legal  personal 
representatives  respectively. 

ff.  M,  Humphry,  for  the  trustees  of  the  wiU  and 
for  the  personal  representatives  of  the  deceased 
daughter.  This  is  an  estate  pur  autre  vie,  of  which 
there  is  no  special  occupant,  and  it  passed  under 
section  6  of  the  Wills  Act  (re-enacting  in  substance 
the  12th  section  of  the  Statute  of  ^auds)  to  the 
daughter's  personal  representative  on  her  dying 
intestate :  Be  Barher,  29  W.  R.  909,  18  Ch.  D,  624 ; 
Ghatfield  v.  Berchtoldt,  20  W.  E.  401 » L.  R.  7  Ch.  App. 
192 ;  Mountcashdl  v.  More-Smyth,  [1896]  A.  C.  158, 
44  W.  B.  Dig.  11. 

Baden  Fuller,  for  the  heir  of  the  deceased  son. — 
The  estate  was  an  estate  of  quctsi-iee,  a  descendible 
freehold:  see  Burton's  Law  of  Beal  Property,  8th 
ed.,  p.  240.  Philpotts  v.  James,  3  Doug.  425,  seems 
to  be  the  English  case  referred  to  in  Wall  v.  Byrne,  2 
Jo.  &  Lat.  118,  and  both  those  cases  are  in  favour  of 
the  heir.  The  testator  has  given  the  whole  quasi-fee  to 
the  persons  designated  in  his  will,  and  therefore  the 
whole  interest  passed  to  them,  and  it  is  the  same  as  if 
he  had  mentioned  the  heir  as  special  occupant.  The 
heir,  therefore,  takes  as  special  occupant,  and  the 
Wills  Act  does  not  apply.  [Romer,  J.,  referred  to 
Lord  Davey's  judgment  in  Mountcashell  v.  More- 
Smyth,  [1896]  A.  C.  at  p.  165.] 

A,  L,  Ellis,  for  the  heir  of  the  deceased  daughter. — 
The  principle  is  the  same  whether  the  testator  has  an 
estate  of  inheritance  and  devises  it  for  lives,  as  here, 
or  only  has  an  estate  pur  autre  vie,  and  devises  that 
estate,  as  was  the  case  in  Wall  v.  Byrne.  Wall  v. 
Byrne,  therefore,  governs  this  case,  and  shows  that 
the  persons  to  take  here  are  the  heirs  and  not  the 
personal  representatives  of  the  devisee.  [Rokbb,  J.  — 
A  special  occupant  must  be  a  person  designated  in 
some  shape  or  form.] 

Humphry,  in  reply.— The  devise  in  Chatfield  v. 
Berchtoldt  is  not  distinguishable  from  the  devise  here, 
and  the  principle  on  which  that  case  was  decided  is 
conclusive  of  this. 

BOMEB,  J.— This  is  the  case  where  the  owner  of 
the  freehold  devises  to  trustees  on  trust  to  pay  the 
income  to  A.  during  the  life  of  another.  If  A.  dies 
intestate  during  the  life  of  cesitui  que  vie,  to  whom  does 
the  beneficial  interest  go  during  the  remainder  of  the 
life  of  cestui  que  vie  f  In  my  opinion  it  passes 
according  to  the  6th  section  of  the  Wills  Act.    There 
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18  no  special  occupant  in  such  a  case.  In  order  to 
find  that  there  is  a  special  occupant,  the  word  heir 
must  either  be  expressly  mentioned  in  the  gift  or  it 
must  be  otherwise  shown  that  the  heir  is  intended  to 
take  where  the  gift  is  by  will,  but  the  heir  must  be 
expressly  mentioned  where  the  gift  is  by  deed.  My 
opmion  is,  I  think,  supported  by  the  cases  which  have 
been  dted  for  the  personal  representatives. 

Now,  as  to  WcUl  ▼.  Byrnes  whether  that  case  was 
rightly  decided  or  not,  which  I  need  not  now  con- 
sider, it  is  not  an  authority  here.  What  Bugden, 
L.C.,  says  there  is  this :  <*  Where  a  man  has  an  estate 
pur  autre  vie  limited  to  him  and  his  heirs,  and  devises 
that  estate  by  words  which,  without  words  of  limita- 
tion, would  pass  the  quasi  inheritance— as  the  words 
here  would— and  the  devisee  dies  intestate,  the 
persons  to  take  are  the  heirs  and  not  the  personal 
representatives  of  the  devisee,"  2  Jo.  &  Lat.  at  p.  119, 
and,  assuming  that  to  be  correct,  it  is  no  auuiority 
here.  The  testator  in  the  case  before  me  did  not  have 
an  estate  pur  auitre  vie.  If  the  English  decision 
referred  to  by  Sugden,  L.G.,  is  Philpotts  v.  James, 
that  case  is  not  in  point  here  either.  There  a  lease 
was  expressly  limited  to  a  person  and  his  heirs,  the 
person  died  and  by  his  will  devised  his  freehold  lease 
to  another  person  who  was  his  heir-at-law,  and  the 
court  held  mat  the  heir  of  that  person  was  entitled  to 
take.  Lord  Mansfield's  judgment  shoves  the  ground 
of  the  decision.  The  words  lued  by  the  testator  there 
show  the  intention  to  pass  the  freehold.  As  Lord 
Mansfield  says,  **  He  gives  all  his  freehold  lease.  It 
is  the  same  as  if  he  had  added  '  heirs.' "  For  these 
reasons  these  cases  are  not  in  point.  I  therefore  hold 
that  there  is  no  special  occupant  here,  and  the  pro- 
perty passes  to  the  personal  representatives  according 
to  the  6th  section  of  the  Wills  Act. 

Solicitors  for  all  parties,  Torr,  Orihhle,  Oddie,  Ss 
Sinclair, 


Bbooks  v.  Belioiotts  Tbagt  Socibty.  (a.) 

Copyright  —  Infringement — Copy    of  centrai  figure — 
Sentiment  of  picture. 

Where  a  picture  contains  a  direct  copy  of  a  substantial 
portion  of  a  copyright  work,  thai  stibstantial  portion 
constitutes  an  infringement  if  it  is  a  copy  in  the  ordinary 
sense,  and  particularly  where  the  sentiment  expressed  in 
the  copyright  picture  has  also  been  embodied. 

Motion. 

This  was  8  motion  by  the  plaintiff  for  an  interim 
injunction  restraining  tiie  defendants  from  printing, 
selling,  &c.,  any  copies  of  the  Child^s  Companion  con- 
taining a  certain  woodcut  which  was  allesed  to  be  an 
infringement  of  a  well-known  picture  cfuled  *'  Can't 
You  Talk  P  "  of  the  copyright  of  which  the  plaintiff 
was  registered  proprietor.  The  infringement  com- 
plained of  was  particularly  in  respect  of  the  figure  of 
a  collie  dog  which  appeared  in  the  plaintiff's  picture 
with  the  figure  of  a  child  on  a  stone  fioor,  having  a 
background  of  a  wall  with  a  door  out  of  which  a  cat 
was  looking.  Above  the  dog  was  a  table  on  which 
was  a  tub  with  a  spoon  in  it.  The  defendants'  wood- 
out  reproduced  many  of  the  details  of  the  plaintiff's 
picture.  The  collie  dog  in  the  woodcut  was  identical 
m  expression,  attitude,  and  position,  and  was  with  tiie 
wall  m  the  background  and  the  table  an  exact  copy 


of  those  in  the  plaintiff's  picture.  The  only  diffarenoee 
between  the  picture  and  the  woodcut  were  that  in  the 
woodcut  the  figure  of  the  child  had  been  removed, 
and  in  its  place  two  cats  and  a  tortoise  had  been 
inserted,  while  the  background  and  foreground  had 
been  increased,  and  some  new  details  introduced. 
The  Child^s  Companion  was  a  monthly  periodical, 
and  the  woodcut  in  question  appeared  in  the  Novem- 
ber issue  of  1896  as  an  illustration  to  a  tale  entitled 
**  A  Strange  Visitor."  The  expression  of  the  dog  in 
both  woodcut  and  picture  was  one  of  calm  and  fixed 
attention.  The  defendants  stated  that  they  had 
purchased  the  block  from  which  the  woodcut  was 
taken  some  five  years  ago  from  a  man  whom  th^  had 
lost  sight  of.  It  was  agreed  that  the  motion  uoald 
be  treated  as  the  trial  of  the  action. 

The  defendants  had  on  the  plaintiff's  oompkunt 
at  once  withdrawn  the  publioation.  The  plaintiff 
waived  any  daim  for  daou^ges. 

Neville,  Q.C,  and  Knowles  Corrie,  for  the  plaintiff. 

LeveU,  Q,0,,  and  ScrutUm,  for  the  defendants^— The 
dog  is  the  only  detail  common  to  the  picture  and  the 
woodcut.  The  pictorial  meaning  of  me  two  is  quite 
distinct.  The  idea  conveyed  by  the  picture  is  not  that 
of  the  woodcut,  and  is  not  withm  the  object  of 
the  C!opyright  Acts  as  stated  by  Lopes,  L.J.,  in 
Hanfstaengl  v.  Empire  Palace,  Hanfsktengl  v.  Baines, 
42  W.  E.  681,  [1894]  3  Ch.  109. 

EoHEB,  J.,  said  that  he  thought  the  woodcut  was 
an  infringement  of  the  plaintSf's  copyright.     The 
principal  part,  or  one  of  the  principal  parts,  of  the 
copyright  picture  was  the  figure  of  the  dog  with  a 
particularly    sagacious    or    benevolent    appearanoe. 
That  appearance,  together  with  the  form  and  attitode 
of  the  dog,  had  been  copied,  and  the  defendants*  dog 
was  a  reproduction  of  the  plaintiff's  dog.      Other 
portions  of  the  plaintiff's  picture  had  also  been  reprci- 
duced  by  the  defendants.    It  was  not  only  the  dojg 
which  was  taken,  but  also  the  feeling  and  artistic 
character  of  the  plaintiff's  work.    They  had  taJcen  the 
design  whilst  substituting  cats  and  a  tortoise  for  the 
child  in  the  original,     '^erever'one  found  a  direct 
copy  of  a  substantial  portion  of  a  copyright  work 
that  substantial  portion  constituted  an  infnngement 
if  it  was  a  copy  in  an  ordinary  sense.    Forinstanee,  it 
a  person  were  to  take  an  historical  picture  and  take  out 
of  it  the  principal  figure  and  reproduce  that  figure  with- 
out the  other  surroundiogs,  that  would  be  an  infringe- 
ment. The  present  case  was  a  stronger  case,  because  the 
defendants  had  not  only  taken  the  principal  figure  of 
a  dog,  but  copied  as  well  the  sentiment  of  the  picture. 

By  a  society  Uke  the  defendants  what  had  been 
done  had  been  done  inadvertently.  They  offered  aa 
undertaking  in  the  terms  of  the  application.  This  he 
accepted.    The  defendants  must  pay  the  costs. 

Solicitors,  BusseU,  Cooke,  <k  Co, ;  Hawes,  Wdod,  <fr 
Ware, 


(a.)  Reported  by  RaIiBOH  B.  Phillfotts,  Esq., 
Barrister-  at-Law. 


Q.  B.  Div.  \ 

(Yaughan  Williams  >  Haroh  31. 

and  Wright,  JJ.)   ) 

Attobnsy-Genebax.  V,  DODmOTOK.  (a.) 

Inland  revenue  —  Estate  duty  —  Exemption  —  JPerwtm 
dying  before  commencement  of  Finance  Act^  1894 — 
Personal  property  setUed  by  a  tffill  or  dtaposttum — 
Marriage  settlement — Power  of  appointment — WUl — 

(a.)  Beported   by  F.  0.    BoBDrsosr,  Baq.,     Bar- 
rister-at-Law. 
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Finance  Act,   1894  (57  &  58  Vict.  c.  30),  sa.  1,  21, 
iub-eection  1. 

Section  21,  «u&-Mc<ion  1,  o/  ^Ae  Finance  Ad,  1894, 
prwides  i?iat  eataie  duty  shcUl  not  he  payable  upon  the 
dtath  of  a  deceased  person  in  respect  of  personal  property 
settled  by  a  will  or  disposition  made  by  a  person  dying 
before  the  commencement  of  the  Act  in  respect  of  which 
property  any  duty  mentioned  in  paragraphs  1  and  2  of 
the  first  Schedule  to  the  Act  has  been  paia. 

By  a  marriage  settlement  B,  transferred  personal 
property  to  trustees  upon  trust  to  pay  the  income  to  herself 
for  life,  and  after  her  death  to  her  husband  for  life,  arid 
tt/ler  the  death  of  the  survivor  upon  trust  for  such  per^ 
tons  as  she  should  by  deed  or  will  appoint.  B.  di^  in 
1883,  having  by  Jier  will  exercised  the  power  of  appoint^ 
fMnt  in  favour  of  certain  beneficiaries.  Probate  duty 
was  paid  by  her  executors  upon  the  value  of  the  trtuk 
fitnds  after  deducting  the  value  of  the  husband's  life 
estate.  The  htuband  died  after  the  Finance  Act,  1894, 
tame  into  force,  and  the  estctte  duty  payable  under  section 
1  of  that  Act  was  claimed  upon  the  value  of  the  trust 
funds. 

Hdd^  that  the  case  came  within  the  exemption  from 
estate  duty  conferred  by  section  21,  sub'Section  1,  of  the 
Act,  save  in  respect  of  that  part  of  the  trust  funds  upon 
which  no  probate  duty  had  been  paid  by  B.*s  executors. 

Information  by  the  Attorney-General  praying  that 
it  might  be  declared  that  upon  the  death  of  mUiam 
Pdpham  estate  duty  became  payable  under  the  pro- 
Tinoiu  of  the  Finance  Act,  1894,  upon  the  principal 
value  of  the  trust  funds  remaining  subject  to  an 
indentore  of  settlement  of  the  16th  of  October,  1871, 
and  that  the  defendant,  the  surviving  trustee  of  the 
settlement,  might  be  ordered  to  pay  the  amount  of 
SDch  dnty  and  interest  to  the  C!ommissionerB  of  Inland 
Bevenne* 

By  the  indenture  of  settlement  of  the  16ch  of 
Ostober,  1871,  made  in  contemplation  of  the  marriage 
of  Uniliam  Popham  with  Elizabeth  Frances  BailwaiS, 
vidow  (which  marriage  subsequently  took  place), 
eertain  pergonal  propei^  was  vested  in  trustees  upon 
tnutto  pay  the  mcome  to  Mrs.  Popham  for  life  for 
her  flole  and  separate  use,  and  after  her  death,  in  case 
Uniham  Popham  should  survive  her,  upon  trust  to 
pay  the  income  to  William  Popham  for  his  life,  and 
opon  the  death  of  the  survivor  upon  trust  for  such 
person  or  {Mrsons  as  Mrs.  Popham  should  by  deed  or 
will  appoint. 

Mrs.  Popham  died  on  the  10th  of  August,  1883. 
inniam  Popham  died  on  the  28th  of  August,  1894. 

Mrs.  Popnam  by  her  will  appointed  the  trust  fund  | 
as  to  part  npon  trust  for  William  Popham,  and  as  to 
the  reaidae,  subject  to  the  life  interest  of  William 
Popham,  npon  trust  for  her  children  by  her  first 
mazna^. 

At  the  date  of  Mrs.  Popham's  death  the  trust  fund 
OGoaisted  of  India  Four  per  Gent  Stock  worth 
£1,852  6a.  8d.,  and  £1,939  128.  9d.  invested  in  a 
mortgage- 
Mr*.  Popham's  executors  included  £2,855  188.  2d. 
as  the  Talne  of  the  reversionary  interest  in  the  trust 
/nods  (after  deducting  the  value  of  William  Popham's 
life  interest)  in  the  aflGldavit  of  the  value  of  Mrs. 
Popham's  estate  for  the  purpose  of  obtaining  probate 
of  her  will  under  44  &  45  Vict  c.  12,  and  probate  duty 
«M  paid  on  the  said  sum.  The  defendant  contended 
thai^yreaaon  of  such  payment  the  trust  fonds  were 
cxoBpied  under  section  21  (1)  of  the  Finance  Act, 
mm,  front  dnty  on  the  death  of  William  Popham. 
The  Finance  Act,  1894 : — 

Section  1. — "  In  the  case  of  every  person  dying 
after  the  oonunencement  of  this  part  of  tids  Act,  there 
aUl,  asTe  aa  hereinafter  expressly  provided,  be  levied 
aad  paid  npon  the  principal  value   ascertained  as 


hereinafter  provided  of  all  property,  real  or  personal, 
settled  or  not  settled,  which  passes  on  the  death  of 
such  person,  a  duty  called  *  estate  duty '  at  the 
^aduated  rates  hereinafter  mentioned,  and  the  exist- 
ing duties  mentioned  in  the  first  Schedule  shall  not 
be  levied  in  respect  of  property  chargeable  with  such 
estate  duty." 

Section  21  (1).—*'  Estate  duty  shall  not  be  payable 
on  the  death  of  a  deceased  person  in  respect  of  per- 
sonal property  settled  by  a  will  or  disposition  made 
by  a  person  dying  before  the  commencement  of  this 
part  of  this  Act  in  respect  of  which  property  any 
duty  mentioned  in  paragraphs  1  and  2  of  the  first 
Schedule  to  this  Act,  or  the  duty  payable  on  any 
representation  or  inventory  under  any  Act  in  force 
before  the  Customs  and  Inland  Revenue  Act,  1881 , 
has  been  paid  or  is  payable,  unless  in  either  case  the 
deceased  was,  at  the  time  of  his  death,  or  at  any  time 
since  the  will  or  disposition  took  effect  had  been, 
competent  to  dispose  of  the  property.*' 

Funt  Schedule: — 

*'  1.  The  stamp  duties  imposed  by  the  Customs  and 
Inland  Revenue  Act,  1881,  on  the  affidavit  to  be 
required  and  received  from  the  person  applying  for 
probate  or  letters  of  administration  in  England  or 
Ireland  or  on  the  inventory  to  be  exhibited  and 
recorded  in  Scotland. 

*'  2.  The  stamp  duties  imposed  by  section  38  of  the 
Customs  and  Inland  Revenue  Act,  1881,  as  amended 
and  extended  by  section  1 1  of  the  Customs  and  Inland 
Revenue  Act,  1889,  on  the  value  of  personal  or 
movable  property  to  be  included  in  accounts  thereby 
directed  to  be  ddivered." 

Sir  R.  E.  Webster,  A.G.,  Sir  R.  B.  Finlay,  S.G., 
and  Vaughan  Hawkins,  for  the  Crown. 

Haldane,  Q.O.,  and  Danckweris,  for  the  defendantst 

YAuaHAN  WnjJAifS,  J.— The  question  of  the 
liability  of  the  defendant  to  pay  the  duty  claimed  by 
the  Crown  depends  in  my  judgment  entirely  upon  the 
construction  of  section  21.  [His  lordship  read  the 
section.]  The  contention  on  the  part  of  the  Crown  is 
that  no  duty  mentioned  in  paragraphs  1  and  2  of 
Schedule  1  of  the  Act  had  been  paid  in  respect  of 
property  settled  by  a  will  or  disposition  made  by  a 
person  ipng  before  the  commencement  of  Part  1  of  the 
Act  within  the  meaning  of  that  section.  It  is  common 
ground  that  it  could  not  be  said  xmder  the  circum- 
stances of  this  case  that  the  duty  has  been  paid  in 
respect  of  personal  property  settled  by  a  wiU.  But  it 
is  said  on  behalf  of  the  respondents  that  duty  has  been 
paid  in  respect  of  personal  property  settled  by  a  '*  dis- 
position," and  also  that  that  duty'is  a  duty  mentioned 
in  paragraphs  1  and  2  of  Schedule  1.  [His  lordship 
read  paragraphs  1  and  2  of  the  Schedule.]  The  two 
Acts  of  Parliament  therein  mentioned  may  be  spoken 
of,  the  one  as  the  Act  relating  to  a  duty  in  respect 
of  testamentary  instruments  proper,  and  the  other 
as  the  Act  relating  to  a  similar  duty  in  respect  of 
dispositions  not  strictly  testamentary,  but  which  the 
Legislature  thought  proper  to  include  within  the  scope 
of  the  duty  as  l^ing  di^>o6itions  which  might  have  a 
tendency  to  evade,  and  he  executed  for  the  purpose  of 
evading,  probate  duty.  It  is  contended  by  the  defen- 
dant that  the  duty  mentioned  in  paragraph  1  has  in 
the  present  case  been  paid  in  respect  of  personal 
property  settled  by  a  disposition  made  by  a  person 
dying  before  the  commencement  of  that  part  of  the 
Act.  Whether  that  be  so  or  not  depends  upon  what 
is  the  nature  of  the  act  of  Mrs.  Popham  under  which 
the  disposition  was  made  under  which  the  bene- 
ficiaries now  claim.  If  that  disposition  was  not  a  part 
and  parcel  of  a  settlement  by  a  will  or  disposition 
Ihen  the  case  would  not  come  within  the  section ; 
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and  it   is    said    on  behalf  of  the  Crown  that  the 
disposition  in  question  was  independent  of  the  settle- 
ment, and  that  it  oaght  to  be  looked  at  as  a  mere 
disposition  by  Mrs.   Fopham  of  property,  the   dis- 
position of  which  was  left  in  her  notwithstanding 
the  settlement,  and  as  haying  really  no  dependence  on 
the  settlement  whatsoever.   It  is  said  on  behalf  of  the 
defendant  that  that  it  is  not  so,  that  the  disposition  must 
be  treated  as  the  exercise  of  a  power  of  appointment 
which  was  created  by  the  settlement,  and  that  if  this 
is  so  this  is  property  which  has  been  settled  by  the 
settlement  and  that  such  settlement  is  a  disposition 
within  the  meaning  of  this  section.    Upon  this  part 
of  the  case  I  agree  with  the  respondents.     According 
to  my  view  the  exercise  of  the  power  of  appointment 
ought  to  be  referred  to  the  instrument  whidi  created 
the  power,  and  that  is  what  I  understand  to  have  been 
the  decision  of  the  court  in  Attorney -General  v.  Chxi'p' 
man,  40  W.  R.  79,  [1891]  2  Q.  B.  526.     That  case  was 
decided  under  44  &  45  Vict.  c.  12,  s.  38,  by  which 
stamp   duties  are  imposed  in  respect   of   accounts 
delivered     of    personal     property,    including    any 
property  "  passing  under  any  past  or  future  volun- 
tary settlement  made  by  any  person  dying  on  or  after 
the  Ist  of  June,  1881,  by  deed  or  any  other  instru- 
ment not  taking  effect  as  a  will,  whereby  an  interest 
in  such  property  for  life  is  reserved  to  the  settlor." 
The  question   there    was  whether  the   Act   applied 
because  the  instrument  executed  under  a  power  of 
appointment  did  not  itself  create  the  life  estate,  that 
estate  having  been  created  by  the  deed  of  settlement 
which  conferred  the  power  of  appointment.    Wills, 
J.,  said  :  "But  in  order  that  the  duty  may  be  pay- 
able it  is  necessary  that  the  settlement  should  be  one 
by  which  a  life  estote  shall  have  been  reserved  to  the 
settlor,  and  therefore  since  the  deed  of  appointment 
reserved  nothing  to  the  appointor,  the  duty  is  not 
payable  unless  within  the  meaning  of  the  sub-section 
the  property  in  question  **  passed  under  "  the  deed  of 
1843.  The  expression  '<  passed  under  "  is  not  a  phrase 
of  art  in  the  same  stnct  sense  in  which  **  devise," 
**  grant,"  "  estate  in  fee,"  "  remainder,"  and  a  host 
of  others  having  exact  and  uniform  technical  signifi- 
cations would  be  properly  so  termed.    It  is  a  phrase 
of  a  comprehensive  nature,  and  we  think  it  may 
fairly  be  used   in  respect  not  only  of  dispositions 
which  are  effected  by  the  words  of  the  instrument 
creating  them,  but  of  those  which  are  effected  by  the 
subsequent    execution  of  a  power  created    by  the 
instrument   in  question.    A   deed  of    appointment 
would  do  nothing  of  itself,  and  only  owes  its  vitality 
to  the  instrument  creating  it.     It  is  surely  under 
such  circumstances  no  stretch  of  language  to  say  that 
property,  the  right  to  direct  the  application  of  which 
is  created  by  deed  A.,  but  the  specific  division  of 
which  is  effected  by  deed  B.,  passes  under  (not  hy) 
deed  A."    It  is  qtdte  true  though,  that  in  the  present 
section  the  word  used  is  "  by,"  not  **  under,"  but  I 
am  not  pressed  by  that  fact,  because  Wills,  J.,  was 
not  laying  down  a  new  proposition  of  law,  he  was 
merely  enuuciating,  as  I  understand,  a  well  established 
proposition.      I  find  it  laid  down    in  Farwell    on 
Powers  that  the  execution  of  a  power  of  appoint- 
ment must  be  referred  to  the  deed  which  created  the 
power. 

So,  in  this  case,  I  think  that  the  execution  of  this 
power  of  appointment  must  be  treated  as  part  and 
parcel  of  the  settlement,  and  therefore  I  think  that 
the  argument  that  this  property  dealt  with  by  Mrs. 
Popham  by  her  will  was  not  property  settled  by  will 
or  disposition  fails.  It  is  true  it  was  not  settled  by 
will,  but  it  was  settled  by  disposition,  and  none  the 
less  so  because  the  power  of  appointment  took  the 
shape  of  a  will.  But  then  it  is  said  that  the  duty 
was  not  paid  in  respect  of  the  settlement  as  such,  but 


only  by  reason  of  the  accident  of  the  exercise  of  the 
power  of  appointment  taking  the  form  of  a  will 
That  may  be  true,  but  the  Act  does  not  say  that  the 
duty  must  have  been  a  probate  duty  paid  in  respect 
of  the  settlement  as  such ;  it  only  says  it  must  be  a 
probate  duty  payable  in  respect  of  personal  property 
settled  by  a  wiU  or  disposition,  and  it  seems  to  me 
that  the  case  does  not  the  less  come  within  the  words 
of  the  section,  because  at  the  time  of  the  origin  of 
the  settlement  and  independently  of  the  accident  of 
the  will  no  probate  duty  was  payable  at  all.  In  my 
opinion  this  case  comes  within  the  very  words  of 
section  21. 

Before  leaving  this  part  of  the  subject  I  wish  to 
call  attention  to  the  provisions  of  this  Act,  because  I 
am  anxious  to  g^ve  a  decision  in  this  case  which  [is 
consistent  with  the  whole  scope  and  intention  of  the 
Act.  Section  1  creates  the  estate  duty,  which  is  a 
duty  payable,  not  on  estates  and  interests  in  property, 
but  on  the  property  itself,  passing  on  the  death  of  the 
persons  mentioned  in  the  Act.  Section  2  deals  wiUi 
the  property  which  shall  be  deemed  to  be  included  in 
property  passing  on  death,  and  the  effect  of  section  2 
is  to  include  not  only  property  strictly  speaking,  but 
interests  or  estates  in  property,  and  that  has  an 
important  bearing  upon  my  decision  on  this  case. 

The  only  other  sections    to  which   I    need  refer 
are  sections  5  and  7.    It  seems  to  me  that  the  Legis- 
lature  has  dealt  with  two  possible  cases  of  hardship  ; 
first,  cases  in  which  the  hardship  arises  in  respect  of 
the  duty  newly  imposed  by  the  Act  taken  by  itself; 
and  secondly,  cases  of  hardship  arising  in  rc»pect  of 
persons  who  have  paid  duties  under  the  existing  law. 
Section  5,  sub-section  1  {h)  deals  with  the  one  case, 
for  it  provides  that  during  the  existence  of  the  settle- 
ment the  estate  duty  shaU  not  be  payable  more  tiiasi 
once,  and  I  think  that  section  5  recognizes  the  differ- 
ence between   the   payment    of  duty  on    property 
strictly  80  called,  and  on  interests  carved  out  of  one 
property  by  a  settlement.    Section  7,  sub-section  7, 
also  recognizes  the  same  distinction.    Then  section  21 
deals  with  cases  of    hardship    where  the    interests 
carved  out  of  a  property  have  been  created  prior  to 
the  Act,  and  have  taken  effect  either  as  duties  or  by 
the  death  of  a  testator  before  the  Act.    In  construing 
section  21  we  ought  to  give  it  such  an  interpretaticm 
as  will  make  it  effective  against  the  hardship  which  it 
is  clear  that  ^e   Legis&ture  intended   should   be 
guarded  against.     I  do  not  think  that  would  be  so  if 
one  adopted  the  construction  of  section  21  put  forward 
by  the  Crown,  but  the  hardship  will  be  prevented  if 
we  adopt  the  construction  of  the  defendant. 

That  being  so,  the  only  matter  that  I  have  now  to 
deal  with  is  the  question  whether  any  duty  is  payable 
here  at   all.     In    my  judgment  the  Crown  is  not 
entitled  to  duty  upon  the  whole  principal  valne  of  the 
trust  fund,  but  I  udnk  that  the  defendant  is  liable  to 
pay  duty  to  a  certain  extent.    When  the  probate  duty 
was  paid  under  Mrs.  Popham's  will,  duty  vras  paid  in 
respect  of  two-thirds  of  this  property,  but  no  duty 
was  paid  on  one-third — that  is,  the  amount    which 
was  deducted  from  the  capital  value  of    the  trust 
funds.     I  think  that  under  those  circumstanoes  the 
respondents  cannot  in  respect  of  that  part   of  the 
personal  property,   or  that  interest  in  the  personal 
property,  rightly  say  that  any  duty  has  be^  paid, 
and  therefore,  in  my  opinion,  the  Crown  is  entitled  to 
judgment  in  respect  of  that  portico  of  the  property  as 
to  which  it  cannot  truly  be  said  that  any  daty  has 
been  paid  under  those  duties  mentioned  in  the  first 
Schedule  to  the  Act. 

Wright,  J.— I  agree,  and  it  is  not  neoessary  foi 
me  to  say  more  than  this,  that  it  being  agreed  tbil 
but  for  section  21  the  respondents  would  have  bees 
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Attoknet-Gbnbral  v.  Dodington". — In  ee  Jubb. 


High  Coxjet. 


Ikble  to  estate  [duty  under  sectiozi  1,  the  question  of 
the  lights  of  the  parties  appears  to  me  to  depend  on 
the  construction  which  ought  to  be  pat  on  one  phrase 
in  section  21--namely,  '*  personal  property  settled  by  a 
will  or  disposition"  made  by  Mrs.  Popham.  Section 
22  nys  that  "  settled  property "  means  "property 
comprised  in  a  settlement,''  and  that  *' settlement" 
inesns  "any  instrument  whether  relating  to  real  or 
personal  property  which  is  a  settlement  within  the 
mesning  of  section  2  of  the  Settled  Land  Act,  1882, 
or  if  it  related  to  real  property,  would  be  a  settlement 
within  the  meaning  of  that  section."  That  definition 
is  one  which  it  is  very  hard  to  understand.  Beading 
the  material  words  of  section  2  of  the  Settled  Land 
Act,  1882,  a  settlement  is  "  any  will  or  instrument 
rmder  or  by  virtue  of  which  instrument "  any  pro- 
perty "stsiids  for  the  time  being  iimited  to  any 
persons  by  way  of  succession." 

The  question  here  is  whether  Mrs.  Popham's  will 
(whether  you  call  it  a  will  or   disposition  does  not 
astter)  can  be  considered  as  an  instrument  under  or 
hy  virtae  of  which  the  property  would  ba  limited  to 
sny  persons  by  way  of  succession.    If  it  stood  alone 
I  shonld   say  it   certainly   could  not.     It  simply 
^jponts  the  property  to  her  children  subject  to  her 
husband's  life  interest;  but  I  think  in  substance  it 
might  to  be  treated  in  a  difTerent  way.    The  will  is 
Dot  a  simple  devise,  it  is  a  pure  testamentary  appoint- 
ment    It   does    not  purport  to  do  anything  but 
oenaae  the  powers  of  the  marriage  settlement.    That 
being  so,  it  seems  to  me  that  the  settlement  not 
ttnng  designated  as  the  persons  to  take  the  property, 
toeperaons  who  do  take  it  under  the  will,  it  is  the 
win  which  in  perfecting  the  exercise  of  the  powers  of 
^pcnntment  under  the  marriage  settlement  makes  the 
muiiage  settlement  operative,  as  giving  an  estate  to 
ue  particular  persons  who  take  the  estate.    It  there- 
iore  can  be  said  that  Mrs.  Popham's  will  was  an 
J^uinent  under  or  by  virtue  of  which  the  estate 
peeuie  limited    to  the  particular  persons  who  took 
ff  by  way  of  succession  to  her  own  estate,  not  under 
uewill,  but  under  the  marriage  settlement — that 
™t,  however,  being  given  by  virtue  of  the  will. 
^Mt  is  the  ground  upon  which  I  base  my  conclusion. 
Upon  the  other  pomt  I  am  unable  to  add  anything. 
I  cannot  find  anything  in  section  21  which  entitles 
we  Crown  to  say  that  unless  the  whole  estate  has 
heen  taxed  for  probate  duty,  even  though  probate 
™*7  was  not  payable  in  respect  of  the  whole  of  it, 
the  respondents  are  to  pay  afresh  for  everything;  nor 
^  I  quite  understand  the  respondents*  contention 
™  they  are  not  liable  pro  tanto  for  that  which  they 
have  not  paid*     Section  21  seems  to  exempt  them 
<^so  far  as  they  have  pwd. 

^jWefore  I  agree  with  the  judgment  of  Yaughan 
'"ffiams,  J. 
^^idffnent  accordingly ^ 


Solidior  for  the  Crown, 


The  Solicitor  of  Inland 


SdlidtorB  for    the  defendant,  Flowery   Nusaey,  & 


April  5. 


IN   BANKRTTPTOT. 
^  a  B.  Div.         \ 
(Taoghan  Williams  f 
•ad  Wright,  JJ.)  j 

In  re  JtTBB. 
Ex  parte  Bubhan.  (a.) 
^'^^'T'pfey — Receiving  order — Refusal  to  nvahe  order— 

i  (■•)  Reported  by  P.  M.  Pkanokb,  Esq.,  Barrister- 
at-Law. 


^*  Sufficient  cawe** — Destruction  of  hvnkrupt^e  assets 
by  bankruptcy — Bankruptcy  Act,  1883  (46  &  47  Vict. 
c.  52),  s,  7,  subsection  3. 

The  fact  that  the  assets  of  the  debtor  are  likely  to  be 
absorbed  in  the  costs  of  the  bankruptcy  is  not  **  sufficient 
cause** for  refusing  to  make  a  receiving  order  within 
section  7,  sub-sediofi  3,  of  the  Bankruptcy  Act,  1883 ; — 
'*  If  the  court  ,  ,  .  is  satisfied  that  the  debtor  is 
able  to  pay  his  debts,  or  that  for  other  sufficient  cause  no 
order  ought  to  be  made,  the  court  may  dismiss  the  peti" 
tion" 

Ex  parte  Betts,  In  re  Betts,  ante,  p.  98,  [1897]  1 
Q.  B,  50,  dietinguished. 

Appeal  from  his  Honour  Judge  Waddy  in  the 
county  court  at  Sheffield,  refusing  to  make  a  reoeiv- 
ingorder. 

The  petition  was  presented  on  the  26th  of  October, 
1896,  and  was  for  the  sum  of  £66  15s.,  the  act 
of  bankruptcy  alleged  being  notice  of  suspension 
of  payment.  The  debts  ascertained  at  that  date 
amounted  to  about  £120  owine  among  four  creditors. 
The  assets  consisted  of  book  debts  to  the  amount  of 
£20.  At  the  hearing  before  the  county  court  judge, 
on  the  5th  of  November,  the  debtor's  solicitor 
admitted  the  debt  and  the  act  of  bankruptcy,  but 
urged  that  no  order  ought  to  be  made,  because  the 
debtor  had  offered  a  composition  of  3s.  4d.  in  the 
pound  which  had  been  accepted  by  two  out  of  the 
four  creditors,  and  that  £13  had  been  paid  on  account 
of  such  composition  since  the  act  of  bankruptcy. 

The  learned  judge  refused  to  make  a  receiving 
order,  on  the  ground  that  the  assets  would  probably 
be  swallowed  up  by  the  costs  of  the  banlkruptcy, 
which  in  his  discretion  he  considered  *' sufficient 
cause  "  within  section  7,  sub-section  3,  of  the  Bank- 
ruptcy Act,  1883,  for  refusing  to  make  an  order. 

The  petitioning  creditor  appealed. 

B.  W»  Harper,  for  the  appellant. — ^The  reason  given 
by  the  county  court  judge  for  his  decision  does  not 
constitute  **  sufficient  cause"  for  refusing  to  make  a 
receiving  order,  because  further  assets  may  be  dis- 
covered in  the  course  of  proceedings  in  bank- 
ruptcy :  Ex  parte  Dixon,  In  re  Dixon,  32  W.  E.  837, 
13  Q.  B.  B.  118 ;  Ex  parte  Baird,  In  re  Eecquard,  38 
W.  E.  148,  24  Q.  B.  D.  171 ;  Ex  parte  Leonard,  In  re 
Leonard,  44  W.  E.  438,  [1896]  1  Q.  B.  473. 

E,  W.  Hansell,  for  the  respondent.—The  judge  was 
right  in  refusing  to  make  a  receiving  order  when  the 
assets  were  almost  certain  to  be  destroyed  by  the 
costs  of  bankruptcv :  Ex  parte  Otway,  In  re  Otway, 
[1895]  1  Q.  B.  812,  43  W.  E.  Dig.  17 ;  Ex  parte  BeUs, 
In  re  BetU,  ante,  p.  98,  [1897]  1  Q.  B.  50. 

[Wright,  J.,  referred  to  In  re  Birkin,  3  Manson, 
291.] 

R.  TT.  Harper  replied. 

YAiraHAN  Williams,  J.— We  think  that  the  learned 
county  court  judge  was  wrong  in  this  case.  At  the 
date  of  the  presentation  of  the  petition  the  debtor 
was  possessed  of  assets,  not  large,  it  is  true,  but  then 
his  liabilities  were  not  large  either.  The  debtor 
wanted  his  creditors  to  accept  a  composition.  Two 
of  them  accepted,  and  were  paid;  one  refused,  and 
presented  a  petition.  Why,  then,  ^ould  there  not  be 
a  receiving  order?  The  learned  judge,  basing  his 
decision  on  section  7,  sub-section  3,  of  the  Bank 
ruptcy  Act,  1883,  held  that  there  was  **  sufficient 
cause  "  for  his  refusing  the  order  because  the  costs  were 
likely  to  exceed  the  assets.  I  can  only  say  that  I 
know  of  no  case  which  decides  that  the  mere  fact 
that  the  costs  of  the  bankruptcy  are  likely  to  absorb 
the  debtor's  assets  is  ''  sufficient  cause  "  for  refusing 
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In  bb  Baatz.— In  be  Stock. 


High  Cotjbt. 


to  make  a  reoeiviDg  order.  If  suoli  were  the  law 
many  receivizig  orders  would  have  to  be  refused. 

It  has  been  urged  that  the  case  of  Ex  parte  Betts^ 
In  re  Betts^  so  decides ;  but  that  is  not  so.  It  is  true 
that  Lord  Esher  does  mention  waste  of  money  in 
costs  in  his  judgment ;  but  that  was  not  the  ground 
of  his  decision. 

I  cannot  held  adding  that,  after  studying  the  facts 
and  the  correspondence  in  this  case,  I  think  that  per- 
haps assets  to  the  value  of  more  than  £20  may  be 
forthcoming. 

Weioht,  J.,  ooncnrred. 

Appeal  allowed. 

Solicitor  for  the  appellant,  Mellor  Lumh^  for  WilmB- 
hurst  &  Jones,  Huddcnrsfield. 

Solicitors  for  the  respondent,  Steadman  d:  Van 
Praaghj  for  Arthur  Neal,  Sheffield. 


April  6. 


Q.  B.  Div.         ^ 

(Vanghan  Williams  ' 
and  Wright,  JJ.)   ) 

In  re  Baatz« 
Ex  parte  Gablhian.  (a.) 

Bankruptcy  —  Practice  —  Appeals  —  Date  of  receiving 
order  made  on  appeal. 

When  an  appeal  against  a  refusal  to  grant  a  receiving 
order  is  allowed^  the  receiving  order  shall  date  from  the 
day  of  the  hearing  of  the  petition  in  the  court  below. 

Appeal  from  the  refusal  of  a  receiving  order  by 
the  registrar  of  the  county  court  at  Swansea. 
The  court  allowed  the  appeal,  whereupon 

Herhert  Reed,  Q.C,  who  (with  Burleigh  Muir) 
represented  the  appellant,  applied  to  the  court  to 
make  the  order  as  of  the  date  when  it  ought  to  have 
been  made — that  is,  the  date  of  the  hearing  before 
the  registrar  at  Swansea.  He  stated  that  the  practice 
was  not  at  present  settled,  receiving  orders  being 
sometimes  dated  as  of  the  day  of  the  hearing  of  the 
appeal,  sometimes  as  of  the  day  of  the  hearing  of  the 
petition  in  the  court  below. 

Meager,  for  the  respondent,  did  not  oppose  the 
application. 

The  GouBT  (Vauqhan  Williams  and  Wbiqht, 
JJ.),  after  consulting  Mr.  Begistrar  Hope,  decided 
that  the  receiving  order  ought  to  be  made  as  of  the 
date  of  the  hearing  in  the  court  below. 

Solicitors  for  the  appellant,  CoUyer  Sa  Davis, 

Solicitor  for  the  respondent,  Ivor  Evans,  Swansea. 


Q.  B.  Div.         ) 
(Vaughan  Williams  [  Nov.  27. 

and  Wright,  JJ.)    J 

In  re  Stock. 
Ex  parte  Amos,  (a.) 

Bankruptcy — Composition  with  creditors — Bankruptcy 
Act,  1869  (32  &  33  Vict,  c,  71),  ss,  125,  126— I><f/au« 
— DetermincUion  of  deed — Right  of  creditors  to  prove 
in  the  stibsequent  bankruptcy  of  the  debtor — Statute  of 
LimitcUions. 

Creditors  accepted  a  deed  of  composition  in  1881, 
determinable  by  the  trustees  upon  default.    Default  foas 

(a.)  Beported  by  P.  M.  Fbanokb,  Esq.,  Barrister- 
at-Law. 


made,  the  debtor  became  bankrupt  in  1889,  and  the 
trustee  of  the  deed  determined  it  in  1896.  The  creditors 
then  proved  in  the  1889  bankruptcy. 

Held,  that  they  were  entitled  to  prove,  and  were  not 
barred  by  the  Statute  of  Limitations,  as  the  deed  of  com' 
position  was  to  be  treated  as  an  acknowledgment  taking 
the  debt  out  oftJie  statute. 

Appeal  from  a  decision  of  his  Honour  Judge 
Austin  in  the  county  court  at  Bristol,  admitting  the 
proof  of  a  creditor. 

On  the  nth  of  July,  1881,  Stock  filed  his  own 
petition  under  the  Bankruptcy  Act,  1869,  with  lia- 
bilities of  about  £4,000.  A  meeting  of  his  creditors 
was  held  on  the  8th  of  August,  ^en  they  resolved 
to  accept  a  composition  of  ds.  in  the  pound  in  such 
rateable  instalments  or  dividends  as  the  trustee  of  a 
deed  to  be  prepared  should  think  fit.  Stock  was  to 
be  allowed  to  continue  trading,  subject  to  an  inspec- 
torship, and  to  keep  £500  a  year  for  himself  before 
paying  any  of  the  composition.  A  deed  was  pre- 
pured  and  executed  embodying  the  resolutions,  and 
further  providing  (inter  alia)  that  if  Stock  were 
adjudged  bankrupt  before  payment  of  the  composi- 
tion it  should  thereupon  become  lawful  for  the 
inspectors  appointed  xmder  the  deed  to  declare  the 
same  at  an  end. 

The  respondents  to  the  present  appeal  were  amons 
the  creditors  who  proved  under  and  signed  the  deed* 
Stock  never  succeeded  in  earning  more  than  £500  a 
vear,  so  none  of  the  composition  was  ever  paid,  and 
in  1889  he  filed  his  own  petition. 

On  the  27th  of  March,  1896,  the  sole  surviving 
inspector  under  the  deed  made  an  indorsement  upon 
it  to  the  effect  that  he  thereby  declared  it  at  an  end. 

Hie  respondents  thereupon  proved  in  the  1889 
bankruptcy  for  £925.  The  Official  Beceiver  rejected 
the  proof,  but  his  decision  was  reversed  by  his 
Honour  Judee  Austin. 

The  Offioiiu  Beceiver  appealed. 

E,   Cooper   Willis,   Q,C„  for  the  appelant.— The 
respondents*  daim  is  statute-barred   prior    to   the 
bankruptcy  in   1889,    and   also  is  barred    because 
they  encouraged  people  to  trade  with  Stock.     The 
deed   was  a   mere   hcence  to  trade,  and   did  not 
suspend  the  operation  of  the  Statute  of  Liniitations : 
FuUer  v.  Redman,  26  Beav.  614,  8  W.  B.  Ch.  Dig.  38. 
[Vaughan  Williams,  J.— By  the  terms  of  this  deed 
no  creditor  could  sue  till  d^ault  made.    Sas  there 
been  default?]     No.     But  the  surviving  inspector 
could   not   alone   determine   the   deed,    and    it   is 
still  alive.     [Waioht,  J. — Then  is    not  the  whole 
question  whether  it  has  been  validly  determined  ?3 
nTAUGHAN  Williams,  J.— The   resolutions  in    the 
deed  bar  the   creditors  from  suing   until    default, 
therefore   the    statute   could   only   run     from     the 
date  of  default:  Irving  v.    Veitch,  3  M.   &  W.  90.1 
The   respondents   cannot   prove  because    the    deed 
is  still  fuive,  or,  if  they  can  prove,  it  can  only  be 
for  the  composition  at  the  rate  of  ds.  in  the  poond. 


Muir  Mackenzie,  for  the  respondents,  was  not  called 
upon. 

YAUGHAir  WiLUAMS,  J.— In  this  case  it  is  dear  . 
that  the  county  court  jud^re  was  right.      As  long  as  ; 
the  deed  was  in  force  none  of  the  creditors  conld  sue,  | 
but  now  their  rights  have  revived.    It   is  said  that } 
the  indorsement  by  the  one  surviving  inspector  alone  i 
was  inoperative;  but  having  regard  to  the  authorities 
cited  in  Lewin  on  Trusts  (9th  ed.,  p.  277  et  9eq.)  I 
have  no  doubt  but  that  he  had  power  to  deoiaie  the 
deed  at  an  end.     The  deed  having  come  to  an  end,  it ' 
is  now  said  that  the   rights   of  the  creditors    mm 
statute-barred.    I  am  happy  to  sav  that  it  is  not  so.^ 
It  would  be  shocking  if  a  creditors  ri^ht  of  actioB, 
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taken  from  him  by  a  resolution  to  which,  perhaps,  he 
did  not  assent,  were  thus  to  be  for  ever  lost. 

I  think  it  clear  that  the  intention  of  the  resolutions 
and  of  the  deed  was  that,  upon  the  deed  becoming  in 
aoj  w»7  inoperatiTe,  the  debtor  should  thereupon  be 
liable  to  pay  the  amount  of  the  original  debt.  It  is 
right  to  treat  the  deed  as  an  aoknowled^ent  which 
tun  the  debt  out  of  the  Statute  of  limitations. 

Wbight,  J.,  concurred. 

Appeal  dismissed.    Leave  to  appeal  granted. 

Solicitors  for  the  appellant,  Ohester  &  Co. 

Solicitors  for  the  respondents.  Whites  A  Co.,  for 
htUy  Inskip^  &  Press,  Bristol. 


dtonxt  of  aippeal. 


iVom  Chan.  Div. 
(lindley,  A.  L.  Smith,  ^ 
andRigby,  L.JJ.)      ) 


] 


March  19,  20 ;  April  8. 


Henry 


Badische  Anilin  ttnd  Soda  Fabrik  v, 
Johnson  &  Co.  (a.) 

Patent-^ Infringement  —  Patent  applicable  to  United 
Kingdom  only — Foreigner  resident  abroad  sending 
in/ringing  goods  by  post  to  England — Order  from  an 
English  purchaser — Goods  the  property  of  the  pur^ 
chaser  from  the  tims  of  dispatch — Agency  of  post- 
ojke — Jurisdiction. 

A  person  who  manufactures  abroad  goods  according  to 
anient  applicahle  only  to  the  United  Kingdom,  and 
fpAo,  in  compliance  with  an  order  received  from  an 
English  customer,  sends  such  goods  by  post  to  such 
cu^omer,  does  not  infringe  the  English  patent. 

Decision  of  North,  J.,  reversed  (Bigby,  L.J.,  dts- 
taiing), 

Coombes's  case,  1  Lea.  Or.  C.  388,  discussed. 

Appeal  from  North,  J. 

The  plaintiff  oompany  were  the  owners  of  a  valid 

Pitei,  applicable  only  to  the  United  Eingdom,  for 

the  manufactore  of  (amongst  other  things)  a   dye 

oUed  "  YeUow  T  for  wooL"    The  defendants,  Henry 

Johnson  &  Co.,  were  drysalters  in  London,  and  the 

wndant  Bindschedler  was  a  chemical  manufacturer 

ttnying  on  business  at  Basle,  in  Switzerland.    On 

^  7th  of  June,    1895,  Johnson    &  Co.   wrote  to 

ndachedler    at   Basle,   ''Please   send  us  by  post 

uunediately  6  lb8«  Yellow  T  for  wool."    On  the  1 1th 

of  June  Bindschedler  replied,   **  Li  reply  to  your 

pwt-caid  of  7th  inst.  we  are  sending  yoa  enclosed 

>Bvoioe  for  the  6  lbs.  Yellow  T  for  wool  you  ordered, 

MkiDg   you    kindly  to    credit   us  for   the  amount, 

1%.  6d."     On  the  12th  Bindschedler  sent  a  parcel 

mtsining  5  lbs.  Yellow  T  for  wool  to  Nieberffall  & 

mh,  forwarding  agents  in  Basle,  to  be  forwarded  to 

/oimson  A  Co.     The  dye  was  forwarded  accordingly, 

vithoot  farther  instructions  from  Johnson  &  Co.,  and 

VIS  reoetTod  by  them  in  London.    Johnson  &  Co. 

iW  remitted  the  price  to  Bindschedler,  and  paid  the 

PMtage,    indading    Niebergall   &    Goth's    charges, 

to  the  postal  authorities  in  England.    It  was  proved 

ftit  the  dye  so  sent  was  of  the  kind  covered  by  the 

^■jntiffs*  patent,  and  that  Bindschedler,  when  he 

iHpsitched   the  parcel,  was  aware  of  this.    It  also 

ippMied  that  the  course  here  adopted,  of  sending  tiie 

foods  to  a  forwarding  agent  in  Switzerland,  was  the 

(«•)  Bsported by  B.  0.  Maoesnzis,  Esq.,  Bairister- 
at-Law. 


ordinary  practice  in  Bindschedler*s  work,  being  pre- 
scribed by  a  standing  order. 

The  plaintiff  company  commenced  an  action  claiming 
an  injunction  to  restrain  the  defendants  from  import- 
ing into  England,  and  from  manufacturing,  selling, 
supplying,  and  using  in  England,  dyes  manufactured 
according  to  the  plaintiffs*  patent,  and  from  infringing 
the  plaintiffs'  rights  under  their  patent.  Johnson  & 
Co.  at  once  submitted  to  an  injunction,  but  Bind- 
schedler contested  the  action,  alleging  that  he  had 
done  no  act  in  England,  and  that  the  patent  was  not 
in  force  in  Switzerland,  where  alone  he  had  done 
anything. 

North,  J.,  granted  the  injunction  asked  for 
against  Bindschedler,  who  appealed. 

W.  If,  Upjohn,  for  the  appeal. — ^The  goods  were  at 
Johnson's  risk  from  the  time  they  were  dispatched 
by  the  appellant,  or  at  any  rate  from  the  time  they 
left  Basle.  Delivery,  therefore,  was  complete  at  Basle. 
Under  section  32,  sub-section  1,  of  the  Sale  of  Goods 
Act,  1893  (56  &  57  Vict.  c.  71),  delivery  to  the  carrier 
is  delivery  to  the  buyer.  The  appellant  has  never  had 
any  control  of  the  article  in  England. 

He  cited  NobeVs  Explosives  Co,  v.  Jones,  30  W.  E. 
294,  17  Ch.  D.  721,  31  W.  B.  385,  8  App.  Cas.  1 ; 
Grainger-^,  Gough,  44  W.  R.  561,  [1896]  A.  C.  325; 
and  Eenthorn  v.  Eraser,  40  W.  B.  433,  [1892]  2  Ch. 
27. 

MouUon,  Q,0.,  and  W.  N.  Lawson  {J.  0.  Graham 
with  them),  for  the  plaintiff  company. — ^We  admit 
that  the  appellant  was  justified  in  selling  to  Johnson 
at  Basle.  But  here  the  liability  does  not  depend 
upon  contract,  or  upon  the  ownership  of  the  goods. 
It  does  not  matter  in  whom  the  property  is,  for  the 
appellant,  by  sending  the  infringing  goods  into 
England,  has  done  an  act  which  ends  here.  [Rigbt, 
L.J.,  referred  to  Beg.  v.  Keyn,  2  Ex.  D.  63,  and 
Coombes*s  case,  1  Lea.  Cr.  C.  388.]  The  appellant 
cannot  excuse  himself  by  showing  that  he  acted  as 
agent  for  another  person,  or  that  the  goods  belonged 
to  that  other. 

They  cited  Elmslie  ▼.  Boursier,  18  W.  R.  665,  L.  R, 
9  Eq.  217  ;  Von  Heyden  v.  Neustadt,  28  W.  R.  496, 
14  Ch.  D.  230;  WHght  v.  Hitchcock,  L.  R.  5  Ex.  37, 
[RlGBY,  L.J.,  referred  to  Stephen's  History  of  the 
Criminal  Law  of  England,  vol.  ii.,  p.  12.] 

Upjohn,  in  reply. — The  appellant  is  only  an  exporter 
from  Switzerland,  not  an  importer  into  England.  If 
he  had  sent  the  goods  without  any  order,  and  merely 
on  approval,  that  would  have  been  an  infringement, 
because  the  property  in  the  goods  would  have  con- 
tinued to  be  in  the  appellant,  and  the  post-office 
would  have  been  his  agents.  Coombes^s  case  is  ex- 
plained in  Beg,  v.  Keyn,  2  Ex.  D.,  at  p.  103. 

He  also  cited  Neilson  v.  BeUs,  L.  R.  5  H.  L.  1. 

Our.  adv.  vult. 

April  8. — ^The  following  written  judgments  were 
delivered. 

LiNDLET,  L.J. — ^In  this  case  Smith  L. J.,  has  pre- 
pared a  judgment  in  which  I  concur. 

The  conclusion  at  which  I  have  arrived  is  that  the 
court  has  no  jurisdiction  over  the  defendant 
Bindschedler,  except  so  far  as  he  has  conferred  sudi 
jurisdiction  bv  appearing  to  the  writ  in  order  to  have 
the  merits  of  the  case  determined.  If,  instead  of 
appearing  to  the  writ,  he  had  applied  to  discharge 
the  order  of  this  court  giving  leave  to  serve  him  out 
of  the  jurisdiction,  the  court  would  in  my  opinion 
have  been  bound  to  discharge  such  order. 

But  I  proceed  to  consider  the  merits.  I  have  come 
to  the  conclusion  that  the  defendant  Bindsdiedler  has 
done    nothing   which   amounts  to  making,  using, 
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exercising,  or  vendiog  tbe  iaventiod  of  the  plaintifEa 
in  this  country.  In  other  words,  Bindschedler  has 
not  infringed  the  plaintiffs'  patent.  The  patent  is 
confined  to  this  country,  and  does  not  extend  to 
Basle,  where  all  the  acts  done  by  Bindschedler  were 
committed.  It  is  true  that  by  reason  of  what  Bind- 
schedler did  in  Basle,  goods  made  by  him  there 
according  to  the  plaintiffs'  patent  came  into  this 
country,  and  no  one  had  a  right  to  use  them  here. 
But  what  the  defendant  did  in  Basle  was  lawful  and 
not  unlawful ;  lawful  by  the  law  of  Switzerland,  and 
not  unlawful  by  the  law  of  Eagland,  which  has  no 
application  there.  This  circumstance,  and  the 
immateriality  of  tbe  intention  accompanying  the  act 
done,  destroy  the  analogy  between  such  a  case  as 
this  and  those  criminal  cases  with  which  Mr.  Moul- 
ton  ingeniously  compared  it,  and  of  which  Coombes's 
case  is  a  type.  There  a  man  in  this  country,  and  on 
shore,  fired  at  and  killed  a  man  out  at  sea ;  it  was 
held  that  his  offence  was  committed  within  the 
jurisdiction  of  the  Admiralty.  I  cannot  think  such  a 
case  a  safe  guide  for  the  decision  of  the  one  before  us. 
Bindschedler  has  no  agent  here  for  the  importation  of 
his  goods,  nor  are  they  in  fact  in  his  possession  or 
under  his  control  in  tms  country.  It  is  true  that  be 
may  be  said  to  be  aiding  and  abetting  abroad 
importers  here ;  but  that  neither  makes  him  amen- 
able to  our  jurisdiction  nor  makes  him  an  infringer  of 
the  plaintiffs'  patent.  See  on  this  last  point  NohtVs 
Explosives  Co,  v.  Jones, 

The  appeal  must  be  allowed,  and  judgment  must  be 
entered  for  the  defendant,  with  costs  here  and  below. 

A.  L.  Smith,  L.J. — The  question  in  this  case  is 
new,  and  of  considerable  importance,  and  the  defen- 
dant Bindschedler,  who  is  a  foreigner,  has  submitted 
himself  to  the  jurisdiction  of  the  courts  of  this 
country  in  order  to  test  the  point  now  for  the  first 
time  raised.  [His  lordship  stated  the  facts,  and 
continued :]  I  do  not  think  the  device  of  putting  a 
forwarding  agent  (in  the  present  case  Xiebergall  & 
Goth,  of  Basle)  between  Bindschedler  and  the  post- 
office  at  Basle,  advances  Bindschedler's  case,  and  I 
^ill  deal  with  it  as  if,  in  compliance  with  the  order 
of  Messrs.  Johnson  &  Co.  of  the  7th  of  June,  1895, 
bindschedler  had  at  Basle  placed  the  5  lb.  packet  of 
"  Yellow  T  for  wooL"  into  the  post-office  at  Basle 
addressed  to  Johnson  &  Oo.  in  London.  In  these 
circumstances  the  plaintiffs  have  brought  an  action 
against  both  Messrs.  Johnson  &  Co.  and  Bindschedler 
for  an  infringement  of  their  letters  patent  in  England. 
Messrs.  Johnson  &  Co.  submitted,  and  an  in- 
junction restraining  them  from  further  infringing  the 
plaintiffs'  patent  was  granted,  and  no  question  arises 
thereon.  North,  J.,  however,  went  further,  and  held 
that  Bindschedler  had  also  infringed  the  plaintiffs' 
patent  in  England,  and  granted  an  injunction 
restraining  him  from,  during  the  continuance  of  the 
plaintiffs'  patent,  importing  or  bringing  into  and 
delivering  in  England— to  state  it  shortly — **  Yellow 
T  for  wool "  covered  by  the  plaintiffs'  letters  patent. 

Bindschedler  contends  that  he  has  not  imported  or 
brought  into  and  delivered  in  England  the  dye,  and 
therefore  has  not  infringed  the  plaintiffs'  patent,  and 
the  question  arises  what,  if  anything,  has  Bind- 
schedler done  in  this  country.  That  he  has  exported 
from  Basle  an  article  covered  by  a  patent  in  this 
country  is  dear ;  but  has  he  in  breach  of  the  words 
of  the  plaintiffs'  patent  <<made,  used,  exercised,  or 
vended"  the  article  here  ?  for  if  not,  the  plaintiffs  have 
no  cause  of  action  against  him.  In  spite  of  M^. 
Moulton's  ingenious  arguments  it  appears  to  me  that*, 
although  Bindschedler  was  an  exporter  of  tbe  6  lbs. 
"  YeUow  T  for  wool"  from  Basle,  he  was  not  an 
importer  thereof  into  England.    When  he  had  placed  [ 


the  parcel  of  dye,  which  was  according  to  the  order 
given  by  Johnson  &  Co.,  into  the  post-office  at  Basle 
addressed  to  Messrs.  Johnson  &  Co.  in  London,  he  had 
nothing  more  to  do  with  it.    If  it  went  wrong  in  tbe 
post,  if  it  was  lost  or  burnt  during  transit,  that  wai 
nothing  to  Bindschedler ;  that  was  a  matter  conoem- 
ing  Johnson  &  Co.  alone.    All  control  over  the  parcel 
was  given  up  by  Bindschedler  when  it  was  placed 
into  the  hands  of  Johnson  &  Co.'s  agent  at  Basle— 
viz.,  the  post-office  there;  and  I  cannot  see  in  these 
circumstances  how  it  can  be  said  that  Bindschedler  has 
imported  the  infringing  article  into  this  country.    It 
was  Johnson  &  Co.  who  did  this  by  their  agent,  not 
Bindschedler.    Mr.  Moulton  admits  that  if  Johnson 
&  Co.  by  themselves  or  their  agent,  had  gone  to  Basle 
and  had  there  received  the  parcel  from  Bindschedler 
he  could  not  have  supported  the  plaintiffs'  case.     But 
he  says  that  Bindschetuer  was  the  instrument  of  seod- 
iog  the  parcel  into  England  ;  that  sending  infrina^og 
goods  into  this  country  suffices,  and  that  it  matters  not 
from  where  the  goods  are  sent,  nor  whether  they  are 
brought  into  this  country  or  not   by  the    fordgn 
manufacturer  or  his  agent;  and  he  says  that  if  a  man 
does  a  wrongful  act  he  cannot  set  up    agency.    I 
cannot  agree  with  these  arguments,  and  as  to  the 
last,  as  a  matter  of  fact,  what  wrongful  act  has  Bind- 
schedler comitted  at  Basle  ?     None  whatever.     Mr. 
Moulton  admits  that  the  intention  of  the  foreign 
manufacturer  is  not  the  test,  and  this  in  my  judgment 
differentiates  this  case  from  Coombes^s  case,  which  was 
a  case  of  murder,  and  which,  as  Denman,  J.,  pointed 
out  at  p.  103  of  the  report  of  Beg,  v.  Keyn  (2  Ex.  D.), 
was  founded  upon  the  presumption  that  the  intention 
accompanied  Vie  act,   and  both  operated    together 
where  the  fatal  wound  was  inflicted.    Thus,  in  that 
case,  the  murder  was  committed  upon  the  hi^h  sea% 
where  the  bullet  took  effect,  though  the  muiderer 
fired  from  within  the  body  of  the  country.     I  agree 
that  if  Bindschedler  by  himself  or  his  ag^nt  had 
brought  the  infringing  article  into  this  coantry,  or 
had  received  it  here,  he  would  have  been  liable,  for 
he  would  then  be  in  this  country  by  himself  or  his 
agent  using,  exercising,  or  vending  the  izifringiiig 
article.    The  cases  of  Elmslie  v.  Boursier  aud  Vou 
Heyden  v.  Neustadt  show  this  to  be  so. 

Mr.  Moulton's  suggestion  that  Bindschedler's  act 
was  as  if  he  had  sent  the  parcel  down  a  pneumatifi 
tube  extending  from  Basle  to  London  is  certainly 
far-fetched,  and  I  think  extravagant.    If  the  analogy 
is  to  be  pursued,  I  should  say  that  Johnson  &  Go.  in 
England   had    sucked  the    parcel    down   the   tube, 
rather  than  that  Bindschedler  in  Basle  had  blown  it 
down.    But  the  truth  is  that  Bindschedler  delivered 
the  goods  in  Basle  to  Johnson  &  Co.'s  agent — i.e.,  the 
post,  and  that  Johnson  &  Co.,  and  not  Bindschedler, 
broueht  them  into  this  country,  and  thua  infringed 
the  plaintiffs'  patent  here.    It  is  as  if  Johnson  &  Go. 
had  taken  their  cart  to  Basle  and  there  received  the 
parcel  of  dye  therein  from  Bindschedler,   and  then 
Drought  it  to  England.    How  can  it  be  said  that  in 
such  circumstances  Bindschedler  had  used,  eoxercisedy  or 
vended  the   plaintiffs'    patent   in    England?       My 
brother  North  based  his  judgment  upon  there  being 
a  oombination  on  the  part  of  two  persons   to  hand 
over  in  this   country  (i.e.,  to  Johnson)    an   sirtic^ 
infringing  the  plaintiffs'  patent.    Mr.  IBf  oulton  did 
not  stand  up  for  this,  and  I  do  not  think  he  could 
^th    Bucoess,   for,   assuming   oombinatdon    between 
Johnson   and    Bindschedler,    surely    all     that    took 
place,  so  far  as  Bindschedler  was  oonoerned,  was  at 
Basle  and  not  in  England,  and  what    jorisdictioii 
have  our  courts  over  a  foreigner  resident  abroad  as 
regards  transactions  carried  on  by  hiin  in  his  own 
country?    To  grant  an  injunction  in  ciroiunstanoei 
such  as  exist  in  this  case  would  in  my  j  ud^ment  be  ti 
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exerase  a  juriadiotion  oyer  fordgnen  for  aote  done  in 
their  own  country  which  our  courts  do  not  possess, 
ftod  also  would  be  unwarrantably  extending  the 
unbit  of  an  Kngliah  patent  to  foreiffn  parts. 

We  gave  leave  in  this  case  for  service  of  the  writ  out 
of  the  iartBdiotion  upon  Bindsohedler,  expecting  that 
it  would  turn  out  that  Bindschedler  was  doing  some- 
t}ang  in  this  country  so  as  to  bring  himself  within  ord. 
11,  r.  1  (/).  But,  now  that  all  the  facts  are  known,  if 
BindBchedler  had  applied  to  discharge  the  order  for 
lemoe,  the  court  would  have  been  bound  to  discharge 
it  He  has  not  done  so,  but  has  preferred  to  appear, 
in  order  that  the  question  whether  he  can  be  regarded 
u  infringing  the  plainti£B9'  patent,  might  be  raised 
uid  arsned.  It  has  been,  and  the  result  is  that,  in 
1D7  JQOgment,  we  should  not  have  given  that  leave  to 
Hrre  Bindschedler,  for  this  court  has  no  jurisdiction 
Oferhim.  The  plaintiffs  have  not  shown  that  Bind- 
ichedler  has  done  anything  to  bring  himself  within 
the  jniiadiction  of  the  courts  here.  He  has  done 
nothing  in  this  country  to  infringe  the  plaintiffiB' 
patent,  and  therefore  in  my  judgment  this  appeal 
mnat  be  allowed  with  costs  here  and  below. 

BiOBT,  L.  J. — ^In  this  case  the  owners  of  an  English 
patent  sue  the  defendant,  a  manufacturer  of  Basle,  in 
Switcerlandy  for  an  injunction  to  restrain  infringe- 
ment of  their  patent,  and  for  damages.    The  defen- 
dant was  served  with  notice  of  the  writ  out  of  the 
/orxsdiction  by  the  authority  of  an  order  of  the  Court 
of  Appeal.  He,  however,  appeared,  and  did  not  move 
to  ioscharge  the  order,  electing  to  defend  the  action 
on  its  merits.      No  question,  therefore,  was  raised 
before  the  court  as  to  the  propriety  of  the  service  out 
of  the  jniiadiction,  and  the  action  has  to  be  tried  as 
though  the  defendant,  being  found  within  the  juris- 
diction, had  been  served  here  with  the  writ.     The 
pecaUMrity  of  the  case  is  that,  as  the  patentee's  rights 
ariie  only  within  the  territorial  linuts  of  his  patent, 
there  can  be  do  infringement  outside  those  limits ; 
sod  in  order  to  succeed  the  plaintiff  must  show  that 
in  point   of   law  the  defendant  did  something  in 
Rngland  aoioonting  to  an  infringement. 

hk  my  jndf^ent  the  short  but  most  important  point 

whidi  the  caae  raises  is,  whether  a  man  who  posts  at  a 

bmgn  post  ofi&oe  (in  1^  case  that  of  Basle)  a  parcel 

addraMed  to  a  trader  in  London,  the  carriage  of  which 

through  Kngland  for  delivery  and  the  delivery  of 

which  in  Jjondon  for  trade  purposes  amounts  to  an 

infringement  of  the  plaintiffa'  patent  by  the  person 

eaasing  snoh  carriaffe  and  delivery,  is  so  responsible 

kt  the  carriage  and  delivery  in  llngland  as  to  be 

fiaUe  to  be  treated  as  an  infringer  of  the  patent.    It 

to  me  that  in  an  action  against  the  sender  the 

has    nothing   to   do   with    the    questions 

other  persons  may  be  infringers  of  the  patent 

or  not;  whether  the  person  posting  the  parcel  did  so 

as  agent  for  someone  else,  or  as  a  principal  acting  on 

his  own  aooonnt ;  whether  he  is  or  is  not  the  owner  of 

fte  paroel  at  or  after  the  posting ;  whether  he  sends 

it  m  the  f nlfllxnent  of  an  order,  or  only  on  approval 

or  oifiBr;    "whether  he  does  or  does  not  retam  any 

aontrol  of  the  parcel  after  the  posting;  whether  he 

iajs  the  poetshge  or  leaves  it  to  to  paid  on  delivery  in 

tflDdoD  ;  in  short,  the  nature  and  consequences  of  the 

Ml  done  can  alone  be  taken  into  account.  Everything 

i»  is  matter  of  indifference  to  the  patentee,  with 

iUch  he  need  not  concern  hlmsdf.    If  the  sender  is  a 

inoogdoer  lie  cannot  defend  himself  by  sayiii|^  that 

he  WTOfBgtul  aot  waa  done  by  him  by  the  direction,  in 

fce  in  tea  est,   or  with  the  property  of  another.    Nor 

ton  he  protaet  himself  from  lialnlity  for  the  conse- 

(HQoes  of  his  sust  by  any  instructions  given  by  him  to, 

IT  by  may  arrangement  made  by  him  with,  a  third 

The  onefict  which  remains  unaltered,  among 


the  numerous  possible  variations  which  may  arise 
from  the  contract,  is  the  act  done  (in  this  case  the 
posting  of  the  parcel).  The  sender,  by  the  posting, 
makes  it  inevitable  as  a  matter  of  business  tii*it  the 
parcel  wiU  in  due  time,  by  the  merely  ministerial 
action  of  the  postal  authorities  called  into  play  by  the 
sender,  be  carried  into  and  through  England  to  London, 
and  thereby  delivered.  If  what  the  sender  does, 
amounts  to  an  infringement  of  the  patent  he  is  respon- 
sible as  a  principal  actor  to  the  patentee.  He  does 
not  aid  or  abet  an  infringement,  but  actually  infringes. 
No  other  person  (postal  officers  excepted)  does  any 
act  which  in  any  way  forwards  or  assists  the  getting 
of  the  parcel  to  London  or  its  delivery  there.  I  can- 
not distinguish  sending  by  post,  as  regards  the  legal 
effect  of  it,  from  a  sending  by  a  special  messenger 
employed  for  the  purpose.  Any  agreement  between 
the  parties  that  the  messenger  shall  not  treat  him- 
self as  agent  for  the  sender,  but  shall  look  to  the 
consignee  only  for  payment,  would  seem  to  me  to  be 
irrelevant  and  immaterial.  No  such  agreement  can 
alter  the  fact  that  the  messenger  does  carry  through 
England  and  deliver  in  London  because  he  got  a 
commission  to  do  so  from  the  sender,  whatever  the 
terms  in  which  that  commission  may  be  worded.  If 
the  messenger  is  simply  hired  and  paid  by  the  sender 
it  seems  to  me  clear  that  the  sender  is  in  the  same 
position  legaUy  as  if  he  carried  and  delivered  the 
parcel  himself.  If  the  principle  above  enunciated  be 
soimd,  that  no  agreement  with  a  third  x>er8on  can 
alter,  as  regards  the  patentee,  the  legal  effect  of  the 
act  done  by  the  sender,  then  the  delivery  of  the 
parcel  with  a  commission  to  carry  and  deliver  it  in 
London  makes  the  carriage  throughout,  and  the 
delivery,  that  of  the  sender.  Basle  is  a  long  way 
from  Enffland,  and  the  English  Channel  separates 
England  from  the  Continent,  and  has  to  be  crossed 
by  the  parcel.  But  other  countries, like  England  and 
Scotland,  have  for  boundary  in  some  places  an 
imaginary  Une  only,  and  when  we  are  endeavouring 
to  <K>tain  a  test  of  the  legal  effect  of  an  act  which 
causes  a  parcel  to  cross  the  boundary,  it  is  perfectly 
legitimate  to  examine  instances  which  might  occur 
at  such  a  boundary.  I  will  take  the  case  of  a  manu- 
facturer who  in  order  to  fulfil  an  order  throws  parcels 
over  the  boundary  to  his  customer,  or,  what  is  more 
likely  to  occur  in  practice,  places  the  parcels  on  one 
end  of  an  inclined  plane  or  shoot  crossing  the 
boundary,  and  allows  them  to  slide  bv  the  force  of 
gravity  down  the  shoot  across  the  boundary  into 
the  a^acent  country,  to  be  taken  by  the  customer  at 
the  other  end.  These  cases  appear  to  me  to  be,  in 
their  legal  aspect,  similar  to  a  sending  by  post.  It  is 
quite  as  easy  to  attribute  to  the  sender  liability  iFor  the 
acts  of  the  human  agency  which  he  has  called  into 
operation  in  the  one,  as  for  the  natural  forces  called 
into  play  by  him  in  the  others.  The  only  physical 
act  done  by  the  sender  is  in  each  case  done  in  the 
country  where  the  transaction  commences,  which  I 
will  call  the  foreign  coxmtry.  But  the  necessary 
conequenoe  of  that  act  is  that  the  parcel  passes  the 
bounoary,  and  travels  for  some  longer  or  shorter 
space  tmcough    the  other,  which    I   wUl   call    the 

Satentee's  country.  Whether  anything  is  in  law 
one  in  the  patentee's  country  by  the  person  who 
starts  the  paxcel  has  to  be  determined,  as  it  seems  to 
me,  in  the  same  way  in  each  case.  After  the  initial 
aot  which  starts  the  parcel  on  its  journey  the  sender 
has  no  control  over  the  parcel.  But  that  act  in  each 
case  causes  the  parcel  to  cross  the  boundary  and  con- 
tinue its  journey  through  the  patentee's  country,  and 
that  continuance  of  the  journey  in  the  patentee's 
country  seems  to  me  to  be  as  much  attributable  in  law 
to  the  sender  as  the  initial  act  of  starting  the  parcel* 
But  it  seems  to  me  also  to  involve  a  something  done 
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by  tbe  sender,  not  in  the  foreign  country,  but  in  the 
patentee's  country,  attracting  the  jurisdiction  of  the 
coTurts  of  that  country.  I  have  taken  the  instance  of 
a  manufacturer  throwing  a  parcel  or  letting  it  fall 
down  a  shoot  across  the  boundary,  because  I  think 
there  is  a  very  important  authority  which  in  such  a 
case  decides  the  liability  of  the  starter  of  the  parcel 
— that  is  Goombe8*8  case,  where  it  was  decided  that  if 
a  pistol  be  fired  from  the  land  at  the  distance  of  a 
hundred  yards  from  the  sea  and  a  man  is  maliciously 
killed  in  the  water  a  hundred  yards  from  the  shore, 
the  offender  shall  be  tried  by  the  Admiralty  jurisdic- 
tion, on  the  ground  that  the  offence  is  committed 
where  the  act  takes  effect.  This  establishes  the 
responsibility  for  the  consequences  in  one  juiisdiotton 
of  an  act  done  in  another,  though  the  offender  him- 
self never  crosses  the  boundary. 

This  case  was  much  discussed  in  Beg.  ▼.  Keyn — the 
Franconia  case.  All  the  judges  who  dealt  with  that 
case  agreed  that  it  was  rightly  decided,  though  they 
differed  as  to  the  application  of  it  to  the  Franconia 
case.  Cockburn,  C.J.  (at  p.  233],  thus  deals  with  the 
case :  * '  We  have  in  this  instance  not  the  case  of  the  bio  w 
or  wound  in  one  jurisdiction  and  the  death  in  another, 
but  as  in  R.  v.  Coombe  one  in  which  the  act  causing 
the  death  beeins  in  one  jurisdiction  and  extends  into 
another,  in  which  it  inflicts  the  blow  or  wound  from 
which,  as  its  cause,  death  ensues.  When  a  man 
strikes  a  blow  with  a  club,  or  iDflicis  a  wound  by 
the  thrust  of  a  sword  or  the  stab  of  a  knife,  or  blows 
out  another's  brains  by  putting  a  pistol  to  his  head, 
the  act  takes  effect  immediately.  If  he  hurls  a  stone 
or  discharges  a  bullet  from  a  gun  or  pistol  at 
another  person  at  a  distance,  the  instrument  he  uses 
passes  from  him ;  the  stone  or  bullet,  having  left  his 
hand,  has  to  make  its  way  through  a  given  space 
before  it  strikes  the  blow  it  is  intended  to  inflict.  But 
the  blow  is  as  much  the  act  of  him  who  casts  the 
stone,  or  fires  the  gun,  as  though  it  had  taken  effect 
immediately.  In  such  a  case  the  act,  in  lieu  of 
taking  effect  immediately,  is  a  continuing  act 
until  the  end  has  been  effected — that  is,  tul  the 
missile  has  struck  the  blow — the  intention  of  the 
party  using  it  accompanying  it  throughout  its  course. 
The  act  must  be  taken  to  be  the  act  of  the  party  in 
the  effects  it  was  intended  to  produce,  till  its  agency 
has  become  exhausted  and  its  operation  has  ceaied. 
When,  therefore,  a  person,  being  in  one  jurisdiction, 
fires  a  shot  at  a  person  who  is  in  another,  as  was  the 
case  in  B.  v.  Coomhet  it  may  well  be  held  that  the 
blow  struck  by  the  bullet  is  an  act  done  in  the  juris- 
diction in  which  the  bullet  takes  effect."  And, 
further,  he  says,  **  It  is  enough  for  the  present 
purpose  to  say  that  B.  v.  Coombe  was  rightly  decided, 
and  I  think  the  same  principle  would  apply  where  the 
master  of  a  vessel  purposdy  ran  down  another,  and 
by  so  doing  caused  the  death  of  a  person  on  board."  It 
is  true  that  the  learned  judge  afterwards  distinguished 
Coombes*s  case  from  that  of  The  Franconia,  but  that 
was  on  the  ground  that  the  offender  was  a  foreigner 
on  a  foreign  ship  on  the  high  seas,  who  could  not  be 
liable  to  our  English  criminal  law  at  all.  Apply 
this,  mtUatis  mutandis^  to  the  sender  of  a  parcel, 
whether  it  be  thrown  by  hand,  allowed  to  slide  down 
an  inclined  plane,  or  sent  by  post.  His  act  is  a  con- 
tinuing act  until  the  end  has  been  effected— that  is, 
until  the  parcel  has  been  carried  through  England  to 
London  and  delivered  there.  That  part  of  its  opera- 
tion is  done  within  the  jurisdiction  of  the  patentee's 
country  (say,  as  in  this  case,  England),  and  is  a  tort 
committed  there,  for  which  the  wrongdoer  can  be 
sued  in  the  English  courts  if  he  comes  to  England  for 
any  reason,  whether  independently  of  the  acts  com- 
f)lained  of  or  for  the  purpose  of  justifying  them,  and 
to  prevent  the  repetition  of  which,  if  it  be  threatened 


or  justified,  an  injunction  may  be  granted,  I  have 
dealt  only  throughout  with  the  sender  by  post,  since 
I  hold  the  defendant  liable  in  the  same  way  as  if  he 
had  posted  with  his  own  hands,  notwithstanding  the 
ingenious  way  in  which  he  has  tried  to  escape  from 
responsibility.  It  was  by  reason  of  his  directions  that 
the  forwarding  agents  posted  the  parcel.  They  acted 
on  those  directions  without  waiting  for  instructions 
from  London,  and  the  evidence  shows  that  they  were 
intended  by  the  defendant  to  do  so.  On  this  part  of 
the  case  I  have  nothing  to  add  to  what  was  said  by 
North,  J.,  in  the  court  below,  in  which  I  entirely 
concur.  In  my  judgment  North,  J.'s,  decision  ought 
to  be  affirmed. 

Appeal  allowed. 

Solicitors,  Ward,  Perks,  &  McKay :  J.  H.  cfe  J.  7. 

Johiuon, 


From  Chan.  Div.      1 
(Lindlev,  A.  L.  Smith,  >  March  27. 

and  iUgby,  L.JJ.)     J 

In  re  Caeteb  &  Kendebbinb's  Conteact.  (a.) 

Vendor  and  purchaser — Voluntary  settlement — Titie  of 
purchaser  for  value — Bankruptcy  Act^  1883  (46  «fe  47 
Vict  c.  52),  s.  47. 

Notwithstanding  section  41  of  the  Bankruptcy  Act, 
1883,  a  honk  Rde  purchaser  for  value  under  a  voluntary 
settleTnent  prior  to  the  bankruptcy  of  the  settlor  acquires 
a  good  title  as  against  any  future  trustee  in  bankruptcy. 

In  re  Brail,  Ex  parte  Norton,  41  W.  B.  623,  [1893] 
2  Q.  B.  381,  and  In  re  Holden,  36  W.  R.  189,  20 
0.  D.  D.  43.  approved. 

In  re  Briggs  &  Spicer,  39  JT.  B.  Zll,  [1891]  2  CK 
127,  overruled. 

Appeal  of  the  vendors  on  a  sammons  taken  out  by 
them  under  the  Vendor  and  Purchaser  Act,  1874» 
from  a  decision  of  North,  J. 

The  vendors  of  real  estate  derived  title  under  & 
voluntary  settlement  executed  by  a  prior  owner  in 
March,  1896. 

The  purchaser  objected  that,  by  reason  of  section 
47  of  the  Bankruptcy  Act,  1883,  the  vendors  could 
not  make  a  good  title. 

North,  J.,  held  that,  in  view  of  the  oonflioting 
decisions  of  In  re  Briggs  <fc  Spicer,  39  W.  B.  377, 
"18911  2  Ch.  127 ;  In  re  Vansittart,  41  W.  R.  286, 
1893'  2  Q.  B.  377 ;  and  In  re  BraU,  41  W.  R,  623, 
_1893J  2  Q.  B.  381,  the  title  was  too  doubtful  to  force 
on  a  purchaser,  and  dismissed  the  summons. 

The  vendors  appealed. 

Cozens- Hardy ^  Q.O.,  and  Borthwxck,  for  the  appel- 
lants.— There  is  no  suggestion  of  fraud  on  oreditors 
or  any  act  of  bankruptcy.  The  true  meaning  of  the 
word  *'  void  "  in  section  47  of  the  Bankruptcy  Act  is 
"  liable  to  be  avoided,"  and  the  title  of  the  trustee  in 
bankruptcy  will  not  relate  back  to  the  date  of  the 
voluntary  settlement,  but  only  to  the  date  of  his 
appointment.  If  it  were  not  so,  this  estate  of  170 
acres  could  not  be  disposed  of  for  a  period  of  tea 
years,  and  would  be  unsaleable.  The  Voluntary  Con- 
veyances Act,  1893  (56  &  57  Vict.  o.  21)  puts  an  end 
to  the  class  of  cases  represented  by  Doe  v.  Martyr^  I 
B.  &  P.  (N.  B.)  332.  There  is  nothing:  in  the  lan- 
guage of  the  section  or  in  the  general  piinoiples  of 
the  law  to  prevent  a  person  dealing  with  his  interest 
under  a  voluntary  settlement. 


(a.)  Reported  by  W.  Shalloross  Gh)i>DARi>,  £bq., 
Barrister-at-Law. 
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In  addition  to  the  cases  above  referred  to,  they 
leferred  to  Sanguinetti  v.  Stuckey^s  Bank,  43  W.  B. 
154,  [1895]  1  Ch.  176 :  George  v.  Milbanke,  9  Ves. 
190;  Prodgera  v.  Langham,  Sid.  133;  Dauheny  v. 
Cod^m,  1  Mer.  626 ;  Payne  v.  Mortimer,  7  W.  E. 
378, 4  De  G.  &  J.  447  ;  Ex  parte  Bishop,  In  re  Tounies, 
21 W.  B.  716,  L.  E.  8  Ch.  718;  Halifax  Joint-Stock 
Banking  Co,  v.  OledhiU,  39  W.  E.  104,  [1891]  1  Ch. 
31;  hud  Alexander  v.  Mills,  18  W.  E.  636,  L.  E.  6 
Ch.  124. 

Eustace  Smith,  for  the  respondent.  —  The  word 
"Toid"  means  *'Toid  ah  initio,*^  and  the  section 
gires  no  protection  to  anybody.  The  settlement  is  a 
link  in  the  chain  of  title,  and,  the  settlement  being 
void,  the  vendors  have  no  right  to  selL 

Ko  reply  was  called  for. 

liOTDLST,  L.  J. — ^The  question  is  this.    Some  gentle- 
men who  own  some  real  property  under  a  voluntary 
Kttlement    have  agreed  to  sell  it  for  value  to  a 
porchsser,    and    the    purchaser    says,    "You    may 
become  bankrupt  either  within  two  years  or  within 
ten  years  for  anything    I    know,   and   if    I  com- 
plete I  shall  not  have  a  good  title,  because  your 
tniitee,  if  you  have  one,  wSl  be  able  to  upset  your 
ttttlement,  and  will  upset  the  conveyance  to  me." 
That  is  a  very  formidable  objection  if  there  is  any- 
^g  in  it ;  and  one  cannot  say  there  is  nothing  in  it, 
miue  the  question  has  arisen  already,  and  Stirling, 
K  in  the  case  referred  to  of  In  re  Briggs  v.  Spicer  has 
kdd  that  the  objection  was  so  serious  that  he  could 
not  force  a  title  on  the  purchaser.    On  the  other 
I     hand,  Yaughan  Williams,  J.,  who  has  not  had  to 
eonrider  it  from  that  point  of  view,  has  considered 
I    that  the  purdiasers  do  get  a  good  title. 
I       The  question  really  turns  on  the  true  construc- 
^  of  section  47  of   the  Bankruptcy  Act,   1883. 
pat  section,   first  of  all,  deals  with  a  settlement, 
mdnding  any  conveyance  or  transfer  of  property; 
nd  it  you  turn  to  section  168  you  find  a  defini- 
^  of  "property,"  and  the  definition  is  naturally 
jjde,  and  covers   property   of   every   description. 
JflMrefoTO  this   section  47,  according  to  its  terms, 
™§  a  conveyance  or  tnuisfer  of  property  of  any 
**t     I  will   read  it.      "Any  settlement  of   pro- 
perty"— with   some  exceptions   which   I  will  pass 
w— "  shall,  if  the  settlor  becomes  bankrupt  within 
KVD  years  after  the  date  of  the  settlement,  be  void 

rxist  the  trustee  in  the  bankruptcy,  and  shall,  if 
settlor  becomes  bankrupt  at  any  subsequent  time 
vitbin  ten  years  after  the  date  of  the  settlement,  be 
void  against   the  trustee  in  bankruptcy,  unless  the 
parties  daiming  under  the  settlement  can  prove  that 
the  settlor  was  at  the  time  of  making  the  settlement 
J*j«to  pay  all  his  debts  without  the  aid  of  the 
foperty  oomprised  in  the  settlement,  and  that  the 
|B^!nst  of  the  settlor  in  such  property  had  passed  to 
we^tmstee  of  such  settlement  on  the  execution  there- 
of.''   Looking*  at  that  section  with  no  more  than 
<*^inary  care,  you  first  find  that  the  section  does  not 
V  that  these  settlements  are  to  be  void  generally, 
^  that  they  shall  be  void  against  the  trustee  in 
"B^niptcy,  which  is  a  totally  different  thins.    You 
A*^  ask  yonzself ,  how  can  a  settlement  be  void 
*gPist  the  trustee  in  bankruptcy  until  there  is  one 
^Bust  whom   it  can  be  void.    The  force  of  that 
'■nark  leads  to  this  question,  void  as  from  what 
^■M?    That  is  the  whole  controversy.    The  section 
^■^  not  say  a  word  about  it.    You  must  look  at  it 
viih  refereoce  to  the  language  and  the  kind  of  trans- 
action with  which  the  section  deals.    Looking  at  the 
^■V^iffB  only  I  should  say  that  when  any  enactment 
yt  a  setUement  shall  be  void  against  the  trustee  in 
■■teiptcyp  it  does  not  say  it  shall  be  void  until  there 


is  a  trustee  in  bankruptcy.  Let  us  look  at  the  con- 
sequences if  the  other  result  is  arrived  at.  The 
consequences  are  that  nothing  which  comes 
under  the  description  of  settlement  here  —  no 
conveyance  or  transfer  of  property  —  can  ever 
be  made  by  anybody  if  that  conversance  or 
transfer  is  what  is  called  voluntary,  that  is  to  say, 
without  consideration.  Just  conceive  what  that 
means.  Suppose  a  father  gives  his  son  a  horse  or 
some  money  m  the  funds.  Of  course  the  father  may 
become  bankrupt  within  two  years  or  within  ten; 
the  son  cannot  deal  with  that  horse  or  give  a  good 
title  to  it  for  money  or  otherwise  for  two  or  ten  years. 
That  cannot  be  the  meaning  of  it ;  and  you  cannot 
get  that  out  of  the  section  unless  you  construe  the 
words  "  void  against  the  trustee  in  the  bankruptcy  " 
as  meaning  void  from  the  date  of  the  transaction 
which  is  referred  to.  I  cannot  get  that  out  of  my 
mind.  Good  sense  is  shocked  by  such  a  startling 
construction  as  that. 

It  appears  to  me  that  is  the  true  method  of  con- 
struing this  section.  The  view  I  have  taken  has  been 
taken  not  only  by  Vaughan  Williams,  J.,  but  by  the 
Queen's  Bench  Division  in  In  re  Holden.  There  the 
point  arose  very  neatly.  There  had  been  a  good  deal 
of  litigation  between  the  settlor  and  the  trustees  of  the 
settlement,  and  the  trustees  had  incurred  some  costs 
of  which  the  settlor  tried  to  evade  payment.  The 
settlor  became  bankrupt,  and  the  trustee  in  bank- 
ruptcy claimed  the  property  from  the  trustees  of  the 
setdement.  The  trustees  of  the  settlement  said  what 
was  obvious,  that  these  costs,  charges,  and  expenses 
were  incurred  before  the  trustee  in  bankruptcy  came 
in ;  and  the  court  held  that  the  trustees  of  the  settle- 
ment had  a  lien  upon  the  property  for  these  costs. 
There  is  nothing  in  the  Act  to  carry  the  title  of  the  trus- 
tee in  banloniptcy  back  to  the  date  of  the  settlement. 
That  this  is  the  true  construction  appears  to  be  very 
much  fortified  by  the  fact  that  you  do  not  find  in  section 
47  any  clause  similar  to  sub- section  2  of  section  48, 
which  is  :  "  Thifl  section  shall  not  affect  the  rights  of 
any  person  making  title  in  good  faith  and  for  valuable 
consideration  through  or  under  a  creditor  of  the 
bankrupt."  If  my  construction  is  right,  ^ou  do  not 
want  it.  It  would  be  a  strong  mode  of  legislation  to 
say  that  you  can  impeach  a  settlement  from  the  date 
of  its  execution,  even  as  against  bond  fide  purchasers 
for  value  witiiout  notice.  Such  a  legislation  would 
be  at  variance  with  the  whole  spirit  of  the  bankruptcy 
law  ever  since  we  have  had  one.  I  have  no  doubt  that 
Yaughan  Williams,  J.,  was  perfectly  correct,  and  that 
in  a  case  like  this  every  hond  fide  purchaser  p;ets  a  good 
title.  I  am  of  opinion  that  the  purchaser  in  this  case 
will  get  a  perfectiy  good  title. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion.  I 
come  at  once  to  the  statute,  and  the  sole  point  is. 
What  is  the  true  meaning  of  section  47  of  the  Bank- 
ruptcy Act  of  1883  ?  Having  heard  the  case  argued 
on  both  sides,  I  have  not  the  slightest  doubt  what  is 
the  true  construction  of  that  section.  I  read  it  in  this 
way:  Any  settlement  of  the  property  shall,  if  the 
settlor  becomes  bankrupt  within  two  years  after  the 
date  of  the  settlement,  be  void  against  the  trustee  in 
bankruptcy.  Yoid  from  when?  That  is  the  point 
and  the  matter  which  has  to  be  determined.  On  one 
side  it  is  said  it  is  void  oh  initio — ^void  from  the  date 
of  the  settlement.  Where  do  you  find  that  ?  The 
words  are  not  there.  There  are  other  words  which 
point  in  the  contrary  direction,  and  those  are  the 
words  "  void  as  against  the  trustee  in  bankruptcy." 
What  do  they  mean  ?  They  mean  void  as  against  the 
trustee  in  bankruptcy  from  the  date  of  the  accruer  of 
his  title — or,  in  other  words,  void  as  from  the  act  of 
banktuptcy,  to  which  the  title  of  the  trustee  relates 
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back.  That,  in  my  judgment,  is  the  oonstniotion  of 
that  branch  of  the  section.  Then  it  goes  on,  "  and  shall, 
if  the  settlor  becomes  bankmpt  at  any  subsequent 
time  within  ten  years  after  the  date  of  the  settlement, 
be  void  against  the  trustee  in  bankruptcy  " — exactly 
the  same  words  again,  except  that  the  period  is 
enlarged  from  two  to  ten  years — "  unless  the  parties 
dainung  under  the  settlement  can  prove  that  the 
settlor  was,  at  the  time  of  making  the  settlement,  able 
to  pay  all  his  debts  without  the  aid  of  the  property 
comprised  in  the  settlement,  and  that  the  interest  of 
the  settlor  in  such  property  has  passed  to  the  trustee 
of  such  settlement  on  uie  execution  thereof."  I  must 
say  that  I  disagree  with  my  brother  Stirling  that  the 
meaning  of  the  words  '*  unless  the  parties  claiming 
under  the  settlement"  include  purchasers  from  the 
volunteer.  I  think  the  meaning  of  tiiiese  words  in 
this  clause  is,  unless  the  parties  claiming  under  the 
settlement — ^that  is,  the  volunteers — when  their  deed 
is  impeached  during  the  period  of  ten  years,  can  show 
that  their  settlor  was  solvent,  and  so  get  rid  of  the 
claim  of  the  trustee.  Beading  the  section  in  that  way, 
as  has  been  pointed  out  by  lindley,  L.J.,  and  Yaughan 
Williams,  J.,  it  is  unnecessary  to  put  sub-section  2  of 
section  48  into  section  47,  exceptmg  from  the  opera- 
tion of  the  section  band  fide  purchasers  in  sood  faith 
and  for  valuable  consideration.  If  it  is  to  be  read  as 
Mr.  Eustace  Smith  asks  us  to  read  it,  it  is  manifest 
that  that  sub-section  ought  to  have  been  put  in, 
because  it  never  was  the  intention  of  the  Legislature 
that  bond  fide  purchasers  for  value  should  have  their 
title  impeached  by  what  they  have  done  in  good  faith. 
It  would  be  contrary  to  all  the  provisions  of  the 
bankruptcy  law ;  although,  if  the  other  construction 
is  the  right  one,  I  think  that  sub- section  2  would 
have  been  inserted.  For  these  reasons  I  prefer  my 
brother  Yaughan  Williams'  construction  to  the  oon- 
Btruction  of  my  brother  Stirling. 

Bigby,  L.J. — I  am  of  the  same  opinion.  In  con- 
struing this  Act  we  must,  of  course,  look,  in  the  first 
place,  to  the  exact  way  in  which  the  enactment  is 
expressed*  In  a  certuin  contingency — ^that  is,  of 
bankruptoy — ^happening  to  a  voluntary  settlor  a 
voluntary  settlement  shall  be  void  as  against  the 
trustee  in  bankruptcy.  It  is  impossible  to  construe 
that  as  meaning  that  it  shall  be  void  for  all  intents 
and  purposes  in  favour  of  the  trustee  in  bankruptcy. 
It  is  impossible  to  treat  that  as  avoiding  the  settie- 
ment  from  the  date  of  it,  in  favour  of  the  trustee  in 
bankruptcy,  with  the  result,  which  would  appear  to 
follow,  that  the  trustee  might  have  an  account  of  all 
rents  received,  that  he  might  follow  the  money  into 
the  hands  of  any  person  who  had  got  it,  if  it  were 
money,  or  the  land,  if  it  were  land.  Of  course  in  all 
these  cases  they  would  know  of  the  Act  of  Parlia- 
ment ;  but  it  is  quite  possible  they  might  not  know 
of  the  voluntary  settlement.  In  all  cases  in  which 
they  did — and  that  would  practically  extend  to  all 
cases  of  real  estate — they  would  know  that  this 
section  might  apply,  and  they  would  know  they  were 
running  the  risk.  I  do  not  think  it  possible  that  the 
Legislature,  which  has  taken  such  pains  in  all  other 
matters  to  protect  the  rights  of  innocent  dealers, 
should  have  left  a  perfectly  innocent  voluntary  settle- 
ment entirely  without  protection  in  the  event  of  the 
bankruptcy  within  two  years  or  ten,  as  the  case  may 
be,  of  tiie  settlor.  I  thmk  we  must  construe  that  as 
meaning  that  the  voluntary  settiement  shall  not  stand 
in  the  trustee's  way ;  that  that  alone  shall  not  exclude 
him  from  lay iuff  his  hands  upon  any  property  com- 
prised in  it,  so  mat  if  the  person  in  possession  has  no 
other  title  than  that  which  is  given  by  the  voluntary 
settiement,  that  titie  will  not  avail  him  against  the 
trustee.    I  think  the  reasonable  oonstraction  Ib  this,  ! 


that  anvthing  that  has  been  done  under  the  settle- 
ment snail  he  treated  as  before ;  that  if  rents  hsTe 
been  paid  there  can  be  no  account  of  them ;  or  if, 
going  to  the  extreme,  the  property  has  been  sold  out 
and  out  in  a  bond  fide  way  for  valuable  consideration, 
the  trustee  cannot  go  against  the  purchaser  at  alL 

It  appears  to  me  that  is  the  logical  result  of  the 
decision  in  Be  Holden.    I  tMnk  it  is  the  fair  result  of 
the  section  itself.    But,  if  once  we  admit  that  Bt 
Holden  was  correctiy  decided,  I  do  not  see  where  we 
can  stop.    I  have  not  the  slightest  doubt  in  my  owa 
mind  that  Be  Holden  was  correctiy  decided,  and  it 
comes  to  this,   that  every   equity  which  has  been 
acquired  before  the  bankruptoy  or  the  act  of  hank- 
TVLpUxv,  which  is  the  beginning,  is  to  be  respeoted, 
and  IS  not  in  any  way  interfered  with  or  hit  by 
section  47.     In  that  particular  case  the  specific  ques- 
tion was  whether  the  trustees,  who  had  defended  an 
action  by  the  settior  and  had  become  entitied  to  the 
costs  of  the  litigation,  and  who,  according  to  the 
ordinary  rules  of   equity  with  regard  to    a   valid 
settiement,  were  entitied  to  a  lien  on  the  property  for 
those  costs,  if,  as  happened  tiiere,  the  settior  could 
not  pay  them,  the  specific  question  was  whether  the 
trustees  were  disentitied  to  these  oosts.    Of  couxm 
thev  could  have  had  no  such  claim  if  the  trustee 
in  bankruptcy  could  go  behind  their  titie.     What 
were  the  trustees?     They  were  only  persons  who 
claimed   under    the   voluntary   settiement.      I    do 
not  see  that  their  position  cin  be  better  than  that 
of    purchasers.      They  claimed,    of   course,  not  as 
volunteers,  but  as  purchasers  in  the  wide  sense  of 
the  word,  under  the  voluntary  settiement;   and  if 
one  set  of  purchasers  is  to  be  protected  I  fail  to 
see  how  you  can  draw  the  line,  and  how  you  can 
say    another  set   of   purchasers    out   and    out,    oi 
mortgagees,  or  any  persons  who  on  the  faith  of  a 
settiement  which  at  the  time  of  dealing  with  them 
was  a  valid  settiement,  are  not  to  be  protected  when 
they  acted  on  the  right  assumption  that  it  was  valid 
ana  paid  their  money. 

I  do  not  think  it  is  necessary  to  go  into  the  earlier 
cases,  but  at  anv  rate  they  show  to  what  an  alanning 
extent  we  should  be  altering  the  position  of  penona 
dealing  witii  voluntary  settU)r8  on  the  strong^  of  a 
section  of  an  Act  which  does  not  truly  bear  the  inter- 
pretation sought  to  be  put  on  it. 

Appeal  allowed. 

Solicitors,  Miller ^  Smith,  <fe  Bell ;  Gerrieh  <fe  Foder. 


April  0. 


From  Q.  B.  Div.        ) 

(Lord  Esher,  M.B.,  and } 

Chitty,  L.J.)  ) 

In  re  Abbitbation  bbtwsbbt  Fbitxeb  ani>  Liobb.  (o.) 

Practice — Discovery — Inepedion  of  documenU — Doem^-^ 
mente  referred  to  in  affidavite—B.  8.  C,  1883,  oni. 
31,  IT.  15-18. 

In  the  course  of  proceedings  to  eei  aside  an  award  or 
the  ground  of  misconduct  of  an  arbiiraJtor'  an  affidavit 
was  sworn  by  the  arbitrator  for  the  purpose  of  being 
used  by  the  party  in  whose  favour  the  award  had  hee% 
mads.  The  affidavit  was  not  filed,  6u<  a  copy  of  it  iras 
handed  to  t?ie  other  party.  It  contained  a  reference  to 
certain  letters.     On  an  application  for  inspection  of  iAs 

Held,  that  the  case  ivas  within  ord.  31,  r.  15,  and 
that  there  was  power  to  make  an  order  for  inapeetiom 
under  rule  18. 

(a.)  Beported  by  F.  G.  BuoxxB,  Bsq.,  BanioterHat- 
Law« 
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Cr.  OP  App.         Benshaw  v,  Qxteezt  Ainns  Besidbntial  Mansions  and  Hotel  Co.  Ct.  of  App. 


Appeal  from  an  order  of  Lawranoe,  J.,  at  chambers. 
A  dispute  between  the  two  parties,  Fenner  and 
Jiozd,  hftTing  been  referred  to  arbitration,  an  award 
wtB  made  by  two  arbitrators  appointed  by  the  parties 
zespectiyely,  in  favour  of  Fenner.  Lord  gave  notice 
of  motion  to  the  Queen's  Bench  Division  to  set  aside 
the  award  on  the  ground  of  misconduct  on  the  part 
of  the  arbitrator  appointed  by  Fenner.  An  affidavit 
was  made  by  the  arbitrator  whose  conduct  was  im- 
pugned for  the  purpose  of  being  used  by  Fenner  on 
the  heariD^  of  tne  motion.  Fenner' s  solicitors  sent  a 
copy  of  this  affidavit  to  Lord.  The  affidavit  contained 
a  reiference  to  certain  letters  which  had  passed  between 
Feondr'a  solicitors  and  the  arbitrator. 

The  affidavit  not  having  yet  been  filed,  Lord  took 
oot  a  summons  under  ord.  31,  r.  18,  for  inspection  of 
the  letters  referred  to  therein. 

Lawrance,  J.,  refused  to  make  an  order  for 
nupection. 

Lord  appealed. 

BomU,  for  the  appellant. — ^The  appellant  is  clearly 
entitled  to  inspection  of  these  letters  nnder  ord.  31, 
r.  15,  and  the  learned  judge  ought  to  have  made  an 
order  under  role  18. 

ChanneU,  Q,C*,  and  C.  E.  Jones^  tor  the  respondent. 
—These  lettm  do  not  come  within  rule  15,  which 
allows  inspection  of  documents  which  are  referred  to 
i&  pleadings  or  affidavits.  The  word  **  affidavits  "  in 
thif  rule  mnst  mean  filed  affidavits,  and  does  not 
mdude  mere  copies  of  affidavits,  which  may  or  may 
Boi  be  used.  It  was  a  pure  matter  of  courtesy  that 
we  sent  them  a  copy  of  this  affidavit,  and  it  will  be 
for  counsel  to  determine  whether  it  shall  in  fact  be 
oeed.^  Bole  18,  imder  which  this  application  is  made, 
is  quite  apart  from  rule  16,  and  does  not  cover  this 


I^rd  EsHXB,  M.B. — Li  this  case  an  award  has 

been  made  by  arbitrators,  and  it  is  binding  on  both 

iba  parties  nnless  something  improper  has  oeen  done 

such  as  to  justify  the  court  in  setting  it  aside.    It  is 

alleged  that  there  has  been  misconduct  on  the  part  of 

one  of  the  arbitrators  such  as  to  make  the  award 

▼Old.    In  the  course  of  the  dispute  as  to  whether  the 

award   is  binding  or  not,  the  parties    have  made 

affidavita,  and  an  affidavit  has  been  sworn  by  the 

inculpated    arbitrator,    which    the    party  in  whose 

£afour  the  award  was  made  desires  to  use  for  the 

puipoae  of  showing  that  the  arbitrator  has  not  in 

fact  been  guilty  of  any  misconduct.    He  is  not  bound 

by  law  or  by  custom  to  show  this  affidavit  to  his 

opponent  until  he  uses  it,  but,  as  a  matter  of  courtesy, 

SDG  in  my  opinion  quite  properly,  he  has  handed  a 

oopy  of  it  to  the  other  siae,  though  it  has  not  yet 

bc«n  filed.     In  the  affidavit  is  a  reference  to  certain 

letters.     The  question  is  whether  that  reference  gives 

authority  to  tne  judge  to  order  inspection  of  the 

letters. 

I  am  of  opinion  that  the  case  comes  within  the 
words  of  ord.  31,  r.  15,  which  says  that  "  every  party 
to  a  cause  or  matter  shall  be  entitied  at  any  time  by 
potioe  in  writing  to  give  notice  to  any  other  party, 
in  whose  pleadings  or  affidavits  reference  is  made  to 
soy  dociunent,  to  produce  such  document  for  the 
inspection  of  the  party  giving  such  notice."  This  is 
a  cause  or  matter,  and  an  affidavit  has  been  made  for 
the  puraose  of  bcnng  used  at  the  hearing.  It  is  said 
that  it  depends  on  the  discretion  of  counsel  whether 
it  is  in  fact  nsed.  But  I  think  the  words  of  the  rule 
are  wide  enough  to  include  affidavits  which  are 
intended  to  l>e  used.  In  my  opinion  rule  17  includes 
doenments  nnentioned  in  xule  15,  and  rule  18  says 
that  if  the  ^psuty  served  with  notice  under  rule  17 
ob||eots  to  gt-ve  inspection,  as  is  the  case  here,  a  judge 


may  make  an  order  for  inspection.  I  think  such 
order  ought  to  have  been  made  in  this  case,  and  our 
order  must  be  that  the  letters  referred  to  in  this 
affidavit  be  produced  for  inspection. 

Chitty,  L.J.— Bules  16  to  18  of  order  31  deal  with 
inspection  of  documents  referred  to  in  affidavits.  In 
this  case  certain  letters  are  sufficiently  referred  to  in 
an  affidavit,  and  I  think  the  party  applying  is  entitled 
to  an  order.  Bule  18  gives  the  judse  discretion,  but 
in  my  opinion  that  discretion  ought  to  have  been 
exercised  in  favour  of  the  applicant.  I  think  that 
rule  18  applies  to  documents  which  are  within  the 
words  of  nide  15. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Nye  &  Moreton,  for  Nye 
<fc  Treacher,  Brighton. 

Solicitor  for  the  respondent.  A,  8,  C.  Doyle,  for 
Jones  A  Son,  Colchester. 


Prom  Q.  B.  Div.       ) 
(Lord  Esher,  M.B. ,  and  [  April  6. 

and  Chitty,  L.J.)      ) 

Bbnbhaw  v.  Queen  Anne  Bebidential  Mansions 
AND  Hotel  Co.  (a.) 

Arhttraiion — Contract — Master  and  servant — Arbiira- 
Hon  dause — Wrongful  dismissal — Stay  of  proceedings 
^Arbitration  Act,  1889  (52  ik  53  Vict,  c.  49},  s,  4. 

By  a  contract  in  writing  the  defendants  agreed  to 
employ  the  plaintiff  for  Jive  years,  but  it  vms  provided 
that  the  defendants  might  at  any  time  dismiss  theplain* 
tiff  if  he  were  guilty  of  gross  misconduct.  It  was  also 
provided  that  any  dispute  should  be  referred  to  arbitra^ 
turn.  The  defendants  having  dismissal  the  plaintiff  for 
alleged  gross  misconduct,  the  plaintiff  brought  an  action 
for  wrongful  dismissal. 

Held,  that  the  action  ought  to  be  stayed  under  section 
4  of  the  Arbitration  Act,  1889. 

Davis  v,  Starr,  37  W,  R.  481,  41  Ch.  D,  242,  dis- 
tinguished. 

Appeal  from  an  order  of  Day,  J.,  at  chambers. 

By  a  contract  of  employment  made  in  writing 
between  the  plaintiff  and  the  defendants,  the  defen^ 
dants  agreed  to  employ  the  plaintiff,  and  the  plaintiff 
agreed  to  serve  the  defendants,  as  their  managing 
engineer,  for  five  years.  It  was  provided  that  the 
defendants  might  at  any  time  dismiss  the  plaintiff  if 
he  were  guilty  of  gross  misconduct.  It  was  also  pro- 
vided that  if  any  difference  or  dispute  should  arise 
between  the  defendants  and  the  plaintiff  touching 
their  or  his  rights  or  liabilities  under  the  contract,  it 
should  be  referred  to  arbitration. 

The  defendants  having  dismissed  the  plaintiff  for 
alleged  misconduct,  the  plaintiff  brought  an  action 
for  wrongful  dismissal. 

On  the  application  of  the  defendants,  Day,  J., 
acting  under  section  4  of  the  Arbitration  Act,  1889, 
stayed  the  action,  and  ordered  the  dispute  between 
the  parties  to  be  referred  to  arbitration  m  accordance 
with  the  terms  of  the  contract. 

The  plaintiff  appealed. 

Bigham,  Q.C.,  and  Schiller,  for  the  plaintiff. — 
The  plaintiff's  cause  of  action  is  not  within  the  terms 
of  the  arbitration  clause  of  the  contract.  The  defen- 
dants, by  dismissing  the  plaintiff,  have  put  an  end  to 
the  whole  contract  including  the  arbitration  clause, 

(a.)  Beported  by  F.  G.  BuotSB,  Esq.,  Barrister- 
at-Law. 
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CoTTBT  OF  Appeal. 


which  therefore  now  has  no  operation.  The  plaintiff's 
only  remedy  is  an  action  for  damages.  Davis  v. 
Starr,  37  W.  B.  481,  41  Ch.  D.  242,  shows  that  in 
such  a  case  as  this  the  coort  will  not  stay  an  action 
for  wrongful  dismissal.  It  was  a  condition  precedent 
to  the  defendants*  right  to  dismiss  the  plaintiff  that 
they  should  obtain  an  award  under  the  arbitration 
clause  finding  him  guilty  of  misconduct. 

Dickens,  Q.C»,  and  R,  Younger,  for  the  defendants. 

Lord  EsHER,  M.B. — In  this  case  there  is  a  con- 
tract of  service,  by  which  the  defendants  agree  that 
they  will  employ  the  plaintiff  for  five  years  unless  he 
is  guilty  of  gross  misconduct,  and  it  is  the  duty  of 
the  plaintiff  to  remain  in  the  defendants'  employment 
for  the  specified  time.  If  either  par^  breaks  from 
their  undertaking,  it  is  of  course  a  breach  of  contract, 
and  no  doubt  a  wrongful  dismissid  is  a  breach  of 
contract.  The  contract  goes  on  to  provide  that,  if 
any  dispute  arises  between  the  parties  touching  their 
rights  or  liabilities  under  the  contract,  it  shall  be 
referred  to  arbitration.  The  question  is  whether  an 
action  by  the  plaintiff  for  wrongful  dismissal  should 
be  stayed,  and  an  order  made  referring  the  dispute 
between  the  parties  to  arbitration.  It  seems  to  me 
there  could  be  no  doubt  on  the  matter  if  it  were  not 
for  the  case  of  Davis  v.  Starr,  1  have  a  difficulty  in 
understanding  that  case,  but  at  any  rate  it  is  distin- 
f^uishable  from  the  present  case.  There  Lindley, 
L.J.,  said :  *'  It  seems  to  me  that  the  defendant  was 
not  ready  to  submit  anything  to  the  arbitrators 
except  only  the  assessment  of  the  damages,  and  he 
was  not  ready  at  the  time  when  the  action  was 
brought  to  withdraw  his  dismissal  if  the  arbitrators 
ordered  him  to  do  so."  Here  it  appears  that  the 
defendants  are  willing  to  refer  the  whole  matter  to 
arbitration,  so  that  Davis  v.  Starr  does  not  govern 
this  case.  In  my  opinion  the  proposition,  that  when 
a  man  breaks  a  contract  of  employment  by  dismissing 
his  servant  he  puts  an  end  to  it  altogether,  so  that 
the  arbitration  clause  no  longer  has  any  existence,  is 
not  tenable.  I  think  it  was  right  in  this  case  to  order 
a  reference  to  arbitration,  and  the  appeal  must  there- 
fore be  dismissed. 

Chitty,  L.J.,  concurred. 
Appeal  dismissed* 

Solicitors  for  the  plaintiff,  BroughUm^  Nocton,  ifc 
Broughton, 

Solicitors  for  the  defendants,  Lee  &  Pemhertons. 


April  2. 


From  Q.  B.  Div.  1 

(Lord  Esher,  M.B.,  and  Lopes  > 

and  Chitty,  L.JJ.)  J 

COBURN  {Appellant)  v,  CoLLEDQE  (Respondent),  (a.) 

Solicitor — Costs — Cause  of  action — Action  for  work  done 

—Solicitors  Act,  1843  (6  <fc  7  Vict,  c,  73),  a.  37— 

Statutes  of  Limitation  (21  Jac,  1,  c.  16),  s,  3,  and 

(4  <fc  5  Anne,  c.  16),  s,  19. 

In  the  case  of  work  done  hy  a  solicitor  in  the  course  of 
his  profession  a  cause  of  action  accrues  due  immediately 
after  the  completion  of  the  work  he  was  retained  to  do, 
and  the  Statute  of  Limitations  runs  from  such  date,  and 
not  from  one  month  after  the  delivery  of  his  signed  bill 
of  costs. 

This  was  an  appeal  by  the  plaintiff  in  the  action 
from  the  judgment  of  Charles,  J. 

(q.)  Reported  by  E.  G.  Stillwbll,  Esq.,  Barrister 
at-Law. 


The  appellant,  a  solicitor,  brought  this  action  to 
recover  a  sum  of  money  due  for  work  which  he  had 
done  for  the  respondent  in  respect  of  an  action  which 
the  latter  had  brought  against  one  King. 

The  work  the  appellant  was  retained  to  do  was 
completed  in  May,  1889,  at  which  date  the  respon- 
dent settled  his  action  with  King,  and  on  the  4th  of 
June,  1889,  he  wrote  to  his  soucitor,  the  appeUant, 
asking  for  the  delivery  of  his  bill  of  costs. 

On  the  7th  of  the  same  month,  however,  before  the 
bill  was  sent  in  and  whilst  it  was  being  prepared,  the 
respondent  left  England  and  went  abroad.  He 
remained  away  from  England  until  1896.  A  bill  of 
costs,  however,  was  duly  delivered  at  his  father's 
address,  where  he  was  likely  to  be  found,  but  it  did 
not  reach  his  hands  until  1891. 

On  the  12th  of  June,  1896,  shortly  after  respon- 
dent's return  to  England,  the  present  action  was 
commenced  by  the  appellant  for  the  recovery  of  his 
costs. 

The  question  thereupon  arose  whether  the  action 
was  maintainable,  and  when  the  cause  of  tuition 
arose. 

By  21  Jac.  1,  c.  16,  s.  3,  all  actions  of  debt  shall  be 
commenced  within  six  years  next  after  the  cause  of 
action  arose. 

By  4  &  5  Anne,  c.  16,  s.  19,  it  is  provided  that  if 
any  person  against  whom  there  is  any  cause  of  action 
of  debt  be,  at  the  time  any  such  cause  of  action 
accrued,  beyond  the  seas,  then  such  person  who  is 
entitled  to  any  such  suit  or  action  shaU  be  at  liberty 
to  brinff  the  action  against  such  person  after  his 
return  from  beyond  the  seas,  so  as  the  action  is 
brought  after  the  return  within  six  years. 

By  section  37  of  the  Solicitors  Act,  1843,  it  is  pro- 
vided that  *'  no  solicitor  shall  commence  or  maintain 
any  action  or  suit  for  the  recovery  of  any  fees,  charges, 
or  disbursements,  or  any  business  done  by  such 
solicitor  until  the  expiration  of  one  month  after  suck 
solicitor  shall  have  delivered  unto  the  party  to  be 
charged  therewith  or  sent  by  post  to  or  left  for  him 
at  his  office  or  dwelling-house  a  bill  of  such  fees." 

Charles,  J.,  held  that  the  cause  of  action  here 
was  the  doine  of  the  work,  and  that  the  Statute  of 
Limitations  does  not  run  from  the  indefinite  date  at 
which  a  solicitor  chooses  to  deliver  his  bill  of  costs, 
but  from  the  completion  of  the  work  in  respect  of 
which  the  action  is  brought,  and  he  therefore  gave 
judgment  for  the  defendant  in  the  action  with  costs. 
From  this  decision  the  plaintiff  now  appealed. 

Atherley-Jones,  Q,C.  {Sturges  with  him),  for  the 
appellant. — The  cause  of  action  here  did  not  accrue 
until  one  month  after  the  bill  of  costs  was  delivered, 
but  by  that  time  the  respondent  had  gone  beyond 
the  seas,  and  therefore  the  Statute  of  Limitationa  did 
not  begin  to  run  until  the  respondent  retumed  to 
England,  as  provided  by  section  19  of  4  &  5  Anne,  c 
16.  By  section  37  of  the  Solicitors  Act,  1843,  the 
delivery  of  a  bill  of  costs  is  a  condition  precedent  to 
the  bringing  of  an  action  by  a  solicitor  to  recover 
his  costs,  and  until  one  month  after  this  has  been 
delivered  no  cause  of  action  can  arise.  Se  must 
prove  a  month  has  elapsed  since  the  delivery,  other- 
wise the  defendant  may  apply  to  have  the  Tvgtion 
struck  out.  As  to  the  meaning  of  *'  cause  of 
action,"  see  the  judgment  of  Lord  Esber,  M.H., 
iu  the  case  of  Read  v.  Brown,  37  W.  R.  131.  22 
Q.  B.  D.  128.  Even  supposing  there  is  a  cause  of 
astion  without  the  delivery  of  a  bill  of  coats,  yet  the 
Ciuse  of  action  is  suspended  until  the  bill  bias  been 
delivered  one  month:  see  In  re  Kensington  Stati<m 
Act,  23  W.  R.  463,  L.  R.  20  Eq.  197,  where  it  was 
held  that  the  Statute  of  Limitations  did  not  nm 
against  creditors  of  a  railway  company  la  Tespect  of 
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ihfi  costs  of  obtaming  an  Act  of  Parliament  until  the 
company  had  assets  to  meet  the  claims. 

CouDsd  also  dted  In  re  Crossley,  Munna  v.  Burn,  35 
W.  B.  790.  35  Ch.  D.  266,  and  Murray  y.  jEast  India 
Cb.,dB.&Ald.  204. 

[Cutty,  L.J.,  referred  to  Beeves  ▼.  BiUcher,  39 
W.  B.  626,  [1891]  2  a  B.  509,  where  Lindley,  L.  J., 
isjs  that  the  statute  runs  *'  from  the  earliest  time  at 
which  an  action  could  be  brought."] 

Jelfy  Q,G.  (F.  M,  Abrahams  with  him),  for  the 
respondent. — ^The  Statute  of  Limitations  runs  from 
the  concluding  date  on  or  before  which  the  work  is 
completed,  notwithstanding  the  fact  that  a  formality 
is  interpoaed  which  a  solicitor  must  fulfil  in  order 
saooeasfnlly  to  maintain  an  action  for  the  recovery  of 
his  fees.  The  cause  of  action  here  is  the  doing  of  the 
work.  He  has  a  right  to  be  paid,  wholly  aput  from 
whether  he  does  or  does  not  deliver  a  bill. 

Atherley-Jfmes,  Q.C.,  replied. 

Lord  EsHBB,  M.B.— This  appeal  must  fail.  The 
question  we  have  to  consider  is.  When  did  the  cause 
of  action  in  this  case  arise  P  It  la  admitted  that  if 
the  eanae  of  action  arises  when  the  work  by  the 
soficitor  is  done,  the  appellant  must  fail;  but  if  it 
triiea  one  month  after  the  delivery  of  the  signed  bill 
of  coats,  then  the  appellant  is  entitled  to  succeed. 

Kow,  this  is  the  case  of  work  done  by  a  solicitor  in 
the  ordinary  course  of  his  profession.  The  solicitor 
Meb  to  be  paid  for  such  work,  and,  unless  there  is 
tomething  to  prevent  it,  he  has  a  right  to  be  paid  as 
soon  aa  the  work  is  done,  and  therefore  a  right  to 
hrxDg  an  action  to  recover  what  is  due  to  him. 

Kow,  before  the   Solicitors  Act,  1843,  a  solicitor 

waa  in  the  same  position  as  any  other  person  in  that 

nepect  and  had   a  right  to  bring    an    action  the 

moment  the  work  was  done.     The  question  arises 

viietber  that  Act  has  taken  away  this  then  existing 

right  and  altered  the  time  when  the  cause  of  action 

sroae,  or  has  it  only  affected  the  procedure  that  must 

be  adopted  before  bringing  such  an  action.    It  is 

dear  that  this  Act  has  not  taken  away  the  right  of  a 

■olidtor  to  be  paid  for  work  that  he  has  done.    It 

aasumes  he  has  a  right  to  his  charges,  but  says  that 

that  light  cannot  be  enforced  by  action  unless  and 

ontil    certain   preliminary   steps   have   been  taken. 

fiecdon  37  of  that  Act  provides,  to  put  it  shortly, 

that  solicitors  shall  not  commence  an  action  for  fees 

tUl  oae  month  after  delivery  of  their  bills.    That 

Kction  does  not  affect  the  solicitor's  rights,  and  if  he 

has  money  belonging  to  his  dient   in   his   hands, 

vUch  is  not  subject  to  any  trust  or  charge,  he  may 

velaiii  it  In   order  to  satisfy  his  daim.     That  Act 

ttaeiuAe  does  not  touch  the  cause  of  action,  but  only 

tbe  TQoiedy  for  enforcing  it.    Under  the  old  system 

of  pleading  it  -wbb  sufficient  for  him  to  allege  the  work 

ss  Hie  canse  of  action,  and  it  would  lie  upon  the 

to  set  up  the  defence  that  a  signed  bill  of 

had  not  l>een  delivered  one  month  before  action. 

I  WhU  I  said  in  the  case  of  Bead  v.  Broum,  37  W.  B., 

■I  p.  132»  wraa  that  a  cause  of  action  *'  comprises  every 

llbet  whac^  mnat  necessarily  be  proved  " — ^that  is  to 

py.  the  pV-iTfcfciflF'  must  assert  all  the  facts  which,  if 

■i^body  traverses  them,  he  must  prove  in  order  to 

puppoH  him  ri^lit  to  the  judgment  of  the  court.    I 

Ibnd  bj  wrhat  X  said  there.     That  definition  was 

jpacnrTad  in  by  the  rest  of  the  court  (Fry  and  Lopes, 

uJJ.y.     The  judgment  of  Lindley,  L.J.,  in  the  case 

rt  BeneB  ▼.  Butcher  has  been  cited,  but  on  looking  at 

iat  judgment  X  see  that  it  does  not  in  the  least  d^er 

^ii  what   I    aaid  in  the  case  of  Read  v.  Broum,    If 

In  ^^^  allege    facts  which  cannot  be  traversed,  the 

mt  can  be  recovered.    These  definitions  apply  to 

^  ease»  for  tbe  plaintiff  here  could  have  brought  this 

at  osioe  and.  have  recovered  for  the  work  done, 


unless  the  defendant  could  defeat  him  by 
forward  by  way  of  answer,  the  plea  that  the  plaintif 
had  not  delivered  a  signed  bill  of  costs,  or  had  not 
delivered  it  one  month  before  action.  For  these 
reasons  I  think  the  judgment  of  Charles,  J.,  was 
right,  and  this  appeal  must  therefore  be  dismissed. 

LoFES,  L.J. — I  am  of  the  same  opinion.  The 
matter  has  been  very  fully  gone  into  by  the  Master 
of  the  Bolls,  and  it  is  not  necessary  for  me  to  say 
much.  The  question  is  whether  in  tins  case  time  runs 
from  when  the  work  was  completed  or  from  the 
delivery  of  the  signed  bill  of  costs.  If  it  runs  from 
when  the  work  was  completed,  the  plaintiff  is  too 
late,  but  if  from  the  time  of  the  delivery  of  the  bill, 
then  he  would  be  in  time.  By  the  Statute  of  Limita- 
tions of  21  James  1,  c.  16,  s.  3,  it  is  provided  that 
all  actions  of  debt  shall  be  commenced  within  six 
years  next  after  the  cause  of  action.  Now  when  did 
the  cause  of  action  arise  here  ?  The  work  in  respect 
of  which  the  action  is  brought  was  completed  on  the 
29th  of  May,  1889,  and  on  the  12th  of  June  the 
plaintiff's  bill  of  costs  was  posted  to  the  defendant, 
but  the  latter  had  then  gone  beyond  the  seas,  and  the 
bill  did  not  reach  him  until  1891.  In  1896  he 
returned  to  England,  and  shortly  after  his  return  this 
action  was  commenced.  In  my  opinion  the  cause  of 
action  arose  in  1889  when  the  work  was  completed. 
Before  the  Solicitors  Act,  1843,  the  solicitor,  tiiere  is 
no  doubt,  had  a  good  cause  of  action  immediately  the 
work  was  done,  and  before  the  Judicature  Act  he 
would  have  sued  for  work  and  labour  done,  and  if  the 
defendant  desired  to  raise  any  questions,  he  was  com- 
pelled to  plead  specially.  But  that  was  no  part  of 
the  plaintiff's  case.  The  cause  of  action  accrued  at 
the  time  the  work  was  done.  The  Statute  of  limita- 
tions does  not  destroy  that  right,  but  merely  affects 
the  procedure  of  recovery.  The  Solicitors  Act  says 
that  soUcitors  shall  not  commence  an  action  for  fees 
until  one  month  after  the  delivery  of  a  signed  bill  of 
costs.  Now,  it  said  that  if  this  view  is  adopted  a 
solicitor  will  have  less  time  within  which  to  brmg  an 
action  for  work  done  than  any  other  class  of  people. 
That  is  so.  But  if,  on  the  other  hand,  we  do  not 
adopt  that  construction,  a  solicitor  might  wait  twenty 
years  before  delivering  his  bill  of  costs,  and  theii 
within  one  month  after  doing  so,  commenoe  his 
action.    That  would  diearly  be  preposterous. 

Chittt,  L.  J. — I  am  of  the  same  opinion,  and  this 
appeal  must  faiL  The  object  of  section  3  of  the 
Statute  of  Limitations  of  James  1  was  to  prevent 
suitors  from  bringing  stale  actions  for  debt,  but  that 
statute  does  not  affect  the  right  to  the  mxmej  due 
which  is  the  cause  of  action.  Now,  when  did  the 
cause  of  action  arise  here  P  On  behalf  of  the  appel- 
lant it  is  contended  that  it  only  arose  one  month  after 
the  delivery  of  the  signed  bill  of  costs.  I  do  not 
think  that  is  so.  In  my  opinion  the  cause  of  action  arose 
as  soon  as  the  work  was  done.  I  entirely  accept  what 
has  been  stated  by  the  Master  of  the  Bolls  in  the 
case  of  Bead  v.  Brown,  and  I  do  not  think  that  the 
judgment  of  Lindley,  L.J.,  in^Be^es  v.  Butcher  in  any 
way  affects  it.  If  this  appeal  were  to  succeed,  a 
solicitor  might  delay  the  delivery  of  his  bill  as  lonsr 
as  he  likes.  The  whole  basis  of  the  Statutes  of 
Limitation  is  to  render  such  a  thing  impossible,  and 
therefore  the  argument  that  a  soucitor  need  only 
deliver  his  bill  within  a  reasonable  time  falls  to  the 
ground. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  H.  2*.  Cobum. 

Solicitors   for   the  respondent,   BUUr  A    W.  B. 

^  Girling. 


490 

THE  WEEKLY  REPORTER. 

[]fo7t9.iw.]          VoLXLV. 

COTIET  OP  AfFEAI.. 

DODD  V,  Chttbtow. 

CJOTJET  OF  APPKALi 

to 


From  Q.  B.  Bvr,       "J 
(Lord  Esher,  M.B.,  and  |  March  19. 

Lopes  and  Chitty ,  L.  JJ. )  ) 

DoDD  V.  Chttbton.  (a.) 

Building   contract  —  Construction  of  —  Clame   aa 
penalties  for  delay — Extras  ordered  by  architects 

A  builder  entered  into  a  contract  to  carry  oiU  certain 
specified  rvorks  and  to  complete  them  by  a  stipulated  date, 
and  there  was  a  provision  that  the  whole  of  the  works 
were  to  be  completed  by  that  date  under  a  penalty  of  £2 
per  week  for  every  week  that  any  part  of  the  works 
remained  unfinished  after  that  date,  as  liquidated 
damages.  By  the  contract  tJie  building  owner  had  the 
right  to  call  upon  the  builder  to  do  extra  works,  and  this 
right  he  exercised.  By  one  of  the  clauses  in  the  agree- 
ment it  was  provided  that  any  authority  given  by  the 
architects  for  any  (Uteration  or  addition  in  or  to  the 
works  sliould  not  vitiate  the  contract*  Owing  to  the 
ordering  of  extra  works  the  whole  work  was  not  com- 
pleted until  some  time  after  the  stiptUated  date,  and  the 
building  owner  claimed  to  recover  from  the  builder  the 
penalties  provided  for  as  liquidated  damages  for  the 
delay  in  completion. 

Held,  that  the  building  owner  was  not  entitled  to 
daim  the  penalties  for  non-completion  unthiti  the  speci- 
fied time,  as  he  had  ordered  the  builder  to  carry  out 
extra  works  whereby  it  was  impossible  for  the  builder 
to  complete  the  entire  works  within  the  time  specified  in 
the  contract, 

Westwood  v.  Secretary  of  State  for  India,  11  W,  B, 
261,  followed. 

Jones  v.  St.  John's  College,  19  W.  B,  276,  L,  B.  6 
Q.  B,  115,  distinguished. 

This  was  an  appeal  by  the  defendant  from  the  Divi- 
sional Court,  where  the  judges  (Wills  and  Wright,  J  J.) 
differed  on  an  appeal  from  the  County  Court  of  Whit- 
church, in  the  county  of  Shropshire.  The  action  was 
by  a  builder  against  a  building  owner  to  recover  the 
balance  due  under  a  building  contract.  The  claim 
was  admitted,  but  there  was  a  counter-claim  by  the 
defendant  for  £50  as  liquidated  damages  fpr  not  com- 
pleting the  works  by  the  date  specified  in  the  contract. 
By  an  agreement  in  writing  dated  the  24th  of 
February,  1892,  the  plaintiff  agreed  to  do  certain 
building  lyorks  for  the  defendant  for  the  sum  of  £664, 
on  the  terms  and  conditions  and  subject  to  all  the 
stipulations  of  an  annexed  specification  which  was 
made  part  of  the  agreement.  The  general  conditions 
provided  inter  alia  as  follows : 

Clause  1.  *'  The  whole  of  the  works,  and  any  other 
works  that  may  be  ordered  as  additions  to  this  con- 
tract, are  to  be  executed  and  completed  in  the  best 
and  most  workmanlike  manner,  and  with  the  best 
materials  of  their  several  kinds,  and  everything  to  be 
done  to  the  full  spirit  and  intent  of  this  contract, 
which  is  intended  to  comprise  everything  necessary  to 
the  perfect  completion  of  the  works.  Every  part  of 
the  works  to  be  done  to  the  satisfaction  of  the  archi- 
tects, and  their  direction  to  be  followed  in  every 
respect,  and  their  opinion  on  all  questions  relating  to 
the  works  or  contract  to  be  final  and  conclusive." 

Clause  4.  "  Any  authority  given  by  the  architects 
for  any  alteration  or  addition  in  or  to  the  works  is  not 
to  vitiate  the  contract,  but  all  additions,  omissions,  or 
variations  made  in  carrying  out  the  works  for  which 
a  price  may  not  have  been  previously  agreed  upon 
are  to  be  measured  and  valued  and  certified  for  by 
the  architects,  and  added  to  or  deducted  from  the 
amount  of  the  contract  as  the  case  may  be,  according 
to  the  detailed    schedule   of  prices  on    which   the 

(a.)  Beported  by  E.  G.  Stillwell,  Esq.,  Barrister- 
at-Law. 


contract  was  formed.  The  schedule  of  prices  to  apply 
to  all  deductions  and  to  additions  np  to  15  per  cent 
above  the  amount  of  the  contract;  any  additional 
work4  beyond  15  per  cent,  above  the  amount  of  the 
contract  and  any  item  to  whidi  the  schedule  of  prices 
does  not  apply  to  be  allowed  for  at  such  prices  as  the 
architects  may  consider  fair  and  reasonable." 

Clause  19.  **The  architects  shall  have  the  jwwer 
to  delay  or  suspend  the  "works  during  unsuitahle 
weather  or  for  any  other  reasonable  cause,  but  the 
works  are  to  be  recommenced  after  receiving  due 
notice  from  the  architects.  The  time  lost  bysaoh 
delay  to  be  added  to  the  time  allowed  for  comple- 
tion."   There  was  a  similar  condition  as  to  strikes. 

Clause  24.  "  The  building  to  be  ready  for  the  roof- 
timbers  by  the  first  day  of  May,  1892,  and  the  whole 
of  the  works  to  be  completed  by  the  first  day  of  Jane, 
1892,  under  a  penalty  of  £2  per  week  for  eveiy 
week  that  any  part  of  tlie  worxs  remun  unfinished 
after  that  date  as  liquidated  damages." 

The  defendant  ordered,  under  clause  4  of  the 
conditions,  extra  works  to  the  amount  of  £22  18b.  8d. 
The  entire  works  were  not  completed  until  the  5th  of 
December,  1892,  twenty-seven  weeks  after  the  time 
specified  for  their  completion. 

The  defendant,  allowing  two  weeks  as  being  a 
reasonable  time  within  whion  the  extra  works  ordered 
might  have  been  completed,  counter-claimed  under 
condition  24  for  £2  per  week  for  twenty-five  weeks 
as  liquidated  damages  for  the  delay  in  completion. 

The  county  court  judge  held  that  by  the  defendant 
ordering  extra  worlcs  there  was  an  absolute  waiver  on 
his  part  of  the  stipulation  as  to  the  payment  oi 
penalties  for  delay  in  completing,  and  aooord- 
uigly  gave  judgment  for  the  plaintiff  both  on  the 
claim  and  the  counter-claim.  On  appeal  to  the 
Divisional  Court  the  judges  differed.  Wills,  J.,  was 
of  opinion  that  the  county  court  judg^  was  right, 
while  Wright,  J.,  was  of  opinion  that  he  waa  not  so. 

The  judgment  of  the  county  ooart  judge  therefore 
stood. 

The  defendant  now  appealed. 

E,  Honoratus  Lloyd,  for  the  appellant. — ^The  judg- 
ment of  the  county  court  judge  is  wrong.     The  con- 
tract is  not  vitiated  by  the  ordering  of  extra  works, 
nor  are  any  of  the  terms  of  the  contract  vitiated 
thereby,  and  notwithstanding  that  extra   works  are 
ordered  the  whole  of  the  works  must  be  finiohed  by 
the  stipulated  date.    At  any  rate,  if  the  building 
owner,  oy  ordering  extra  works,  prevents  the  builder 
from  completing  within   the  stipulated    time,    the 
builder  can  only  be  entitied  to  a  reasonable  time  in. 
order  to  complete  the  works,  and  then  at  the  end  of 
that  reasonable  time  the  clause  as  to  peoaltieB  runs 
again.    This  case  falls  within  the  decision  in  Jones  v. 
8t,  John's  College,  19  W.  B.  276,  L.  B.  6  Q.  B.  115, 
where  there  was  an  agreement  that  even  if  eztm 
were  ordered  yet  the  entire  works  should  beoom- 
pleted  by  a  specific  date.   Holme  v.  Chippy^  3  M.  &  W. 
387;  Westwood  v.   Secretary  of  State  for    India.  11 
W.  B.  261,  7  L.  T.  736 ;  and  BusseU  ▼.  Bandeira,  13 
0.  B.  N.  S.  149,  are  distinguishable  from  Jones  ▼.  8L 
John's  College.    In  ThomhiU  v.  Neatea,  8  C.  B.  N.  & 
831,  there  was  a  subsequent  and  new  asreement,  baft 
here  that  is  not  so. 

Loehnis,  for  the  respondent^This  case  UMb  with- 
in the  general  rule — ^namely,  that  if  the  baildiaf 
owner,  by  ordering  extra  works,  prevents  the  boildsi 
from  completing  by  the  stipulated  date,  he  oaaool 
claim  pe^ties  for  non-completion  by  that  dale 
This  case  does  not  come  within  Jonea  ▼.  St.  JokA 
College,  There  are  not  the  express  words  here  tid 
there  were  in  that  case.  The  ptovision  in  <daa8e  % 
that  the  ordering  of  extras  is  not    to    Titiate  UN 
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contract  is  only  pat  in  to  show  that  any  alteration 
in  the  works  is  not  to  rescind  the  original  oontraot.  If 
those  words  be  struck  out  the  relationship  between 
the  parties  is  not  altered.  They  are  really  mere 
sozplneage.  This  case  comes  within  the  decision  in 
Wutwood  V.  Secretary  ofStaUfor  India. 

E,  E,  Lloyd  replied. 

Lord  EsHER,  M.B. — ^This  is  an  action  by  a  builder 
to  recoyer  the  balance  due  upon  a  building  contract. 
The  claim  is  admitted,  but  the  defendant,  the 
baQding  owner,  counter-claims  for  £50  as  liquidated 
damages  for  non-completion  of  the  works  within  the 
time  specified  in  the  contract. 

The  question  we  have  to  decide  is  whether  the 
defendant  can  recover  these  damages,  and  this 
Taiies  the  further  question  whether  the  defendant,  by 
reason  of  his  having  ordered  extra  work  beyond  what 
WM  contained  in  the  specification,  has  not  dis- 
entitled himself  to  recover  the  penalty  of  £2  per 
week  provided  for  in  dauae  24.  It  is  admitted  that 
extra  work  was  ordered,  and  that  the  carrying  out  of 
that  ertra  work  must  necessarily  have  caused  the 
phintiiF  to  take  a  longer  time  in  comfdeting  the 
oontraot  than  if  he  had  only  had  to  do  the  work 
qwdfied  in  the  contract.  It  is  also  admitted  that 
under  the  contract  the  defendant  has  the  right  to 
order  the  plaintiflp  to  do  extra  work,  and  that  if  the 
defendant  did  give  such  an  order  the  pliontiff  was 
boimd  to  execute  it. 

In  Comyns'  Digest,  <*  Oondifcion  (L.  6),"  the  rule 
waa  laid  down,  and  has  since  then  oeen  reoogniaed, 
that  "  the  performance  of  a  condition  shall  be  excused 
by  the  obstruction  of  the  obligee,"  and  there  is  now 
the  well-established  principle  that  if  a  building  owner 
orders    extra   work   beyond    that   specified   in   the 
anginal  contract,  whereby  the  builder  is  prevented 
fnam  completing  the  contract  within  the  specified 
tone,   he    is    thereby    disabled   from    claiming    the 
penalties  provided  for  in  the  contract  for  non-com- 
pletion within  the  specified  time.    This  rule  was  laid 
down  becaoae  otherwise  an  unfair  burden  would  be 
cut  upon  the  builder,  and  it  was  recognized  in  the 
ose  of  Holme  ▼.  Ouppy,    Then  came  this  complica- 
tion— namely,  that  the  builder  on  entering  into  his 
sontraot  agreed  to  do  whatever  extra   works   the 
hnilding  owner  should  call  upon  him  to  execute,  and 
it  was  nrsed  in  such  cases  that  the  builder  having 
OQotracted  to  carry  out  any  extra  works  the  building 
owner  might  order,  could  not  therefore  avail  himself 
of  the  above  rule.     This  argument  was  urged  in 
ffetiwood  ▼.  Secretary  of  Btaie  for  Indian  but  it  was 
there  held  that  this  did  not  render  the  rule  inapplic- 
•Ueu      Then   came  the  case  of  Jonea  v.  8t,  John's 
College^  where  it  was  allied  on  the  pleadings  that 
eertain  extras  had  been  ordered  by  the  clerk  of  the 
VQcfci  in  aoooidance  with  powers  contained  in  the 
eontract,  and  that  the  period  within  which  the  works 
Md  sodh  extras  so  ordered  were  to  be  completed 
VM  not  by  the  terms  of  the  contract  to  be  extended 
Bsept  by  order  of  the  clerk  of  the  works,  and  that 
■ch  extoiaion  had  not  been  ordered,   and  it  was 
tfc»supon   held  that  the  builder,  having  expressly 
^^BBsa  to  do  the  entire  works  and  any  extras  ordered 
nOdn  the   tune  originally  limited,  must  abide  by 
he  ooosequenoes,  even  though  it  involved  his  per- 
iBnaing  an  impossibility. 

TbB  qnestioii  in  the  present  case  is  whether,  upon 
^  oonatmction  of  the  contract,  the  plaintiff  nas 
peed  to  take  upon  himself  the  burden  which  the 
islder  in  the  Bt,  John^$  case  undertook;  if  he  has 
^MS  so  he  must  abide  by  lus  agreement,  however 
li^igh  and  unreasonable  it  may  be.  There  is  a  rule 
leanstmotioii  with  regard  to  contracts  which  this 
mi  adopts*   ivhich  is  that  where  the  terms  of  a 


contract  are  ambiguous,  and  one  particular  construc- 
tion would  lead  to  what  is  unreasonable  the  court  will 
be  unwilling  to  adopt  that  construction.  I  cannot 
construe  the  contract  in  this  case  as  containing  such 
an  unreasonable  agreement  by  the  plaintiff  as  was 
entered  into  by  the  builder  in  the  8U  John's  case^  for 
I  t^ink  it  is  capable  of  a  perfectly  reasonable  con- 
struction. It  does  not,  therefore,  come  within  that 
case,  but  only  within  Westwood  v.  Secretary  of  State 
for  India,  where  it  was  held  that  the  building  owner, 
although  entitled  to  give  orders  for  extras,  disables 
himself  from  claiming  penalties  if  by  the  ordering  of 
such  extras  he  has  rendered  it  impossible  for  the 
builder  to  complete  the  work  by  the  specified  date. 
We  therefore  adopt  the  judgment  of  Wills,  J.,  and 
are  of  opinion  that  this  appeal  must  be  dismissed. 

Lopes,  L.  J. — I  agree  that  the  appeal  must  be  dis- 
missed. It  is  a  well-established  principle  of  law  that 
if  a  contractor  is  unable  to  completo  the  work  agreed 
upon  by  the  specified  date,  owing  to  some  act  of  the 
other  party  to  the  contract,  he  is  absolved  from  the 
obligation,  which  has  been  thus  rendered  impossible 
of  performance,  to  completo  on  the  specified  dato. 
That  principle  must  be  applied  in  the  present  case. 
It  has  been  held  by  the  court  that  where  a  contractor 
has  agreed  to  pay  penalties  for  delay  in  completing 
work  undertaken,  such  penalties  cannot  be  enforced 
if  the  dday  has  been  brought  about  by  the  party 
who  is  seeking  to  recover  the  penalties.  I  do  not 
think  this  case  comes  within  Jones  v.  St,  John's 
College,  and  therefore  I  think  this  appeal  must  be 
dismissed. 

OHrrrY,  L.J. — I  am  of  the  same  opinion.  What 
we  have  to  do  here  is  to  construe  this  contract.  The 
law  is  well  established  that  where  the  performance  of 
a  condition  has  been  rendered  impossible  of  x>erf  orm- 
ance  by  the  action  of  the  grantee  he  cannot  compel 
the  grantor  to  perform  it :  see  remarks  of  Byles,  J., 
in  BusseU  v.  Bandeira,  13  C.  B.  N.  S.  at  pp.  205  and 
206.  This  principle  is  applicable  to  all  contracts. 
Here  by  the  ordering  of  the  extras  it  was  impossible 
for  the  plaintiff  to  completo  the  entire  works  within 
the  time  specified.  Of  course,  a  man  may  enter  into 
a  contract  such  as  was  alleged  in  Jones  v.  St.  John's 
College,  and  this  rule  would  then  not  be  enforced. 
He  may  contract  to  do  specified  work  and  any  extras 
that  may  be  ordered  by  the  building  owner  and  to 
completo  the  entire  work  by  a  certain  dato,  but  I  can 
find  nothing  in  the  present  case  to  justify  us  in 
sayinff  that  there  was  here  any  such  contract.  I  am 
of  opinion  that  this  case  does  not  come  within  the 
decision  in  Jones  v.  St.  John's  College,  and  that  the 
appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Cuhliffes  dt  Davenport, 
for  Churton,  Chestor. 

Solicitors  for  the  respondent,  Eotodiffea,  Bawle,  A 
Co.,  for  A.  E.  WhitUngham,  Nantwioh. 
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Chan.  Dvr. 
Stirling,  J. 


} 


Maroh  19 ;  April  10. 

In  re  WiLMOT. 
WiLMOT  V.  Bettebtow.  (a.) 

Will — Construction — Devise  to  E,  and  her  issue — Issue 
to  take  on  attaining  twenty -one— Rule  in  Wild's  case. 

By  his  will  a  testator  devised  and  bequeathed  his 
residuary  estate,  subject  to  certain  life  interests,  to  JU. 
and  "  to  any  lawful  issue  she  rnay  have,  such  issue  to 
take  a  vested  interest  in  my  said  property  upon  attaining 
the  age  of  twe7ity-one  years.'*  The  testator  died  leaving 
both  real  and  personal  property,  E,  survived  the  testa- 
tor, and  died  intestate  and  toithout  ever  having  been 
Tnarried, 

Held,  (1)  as  to  the  realty,  that  the  direction  that  the 
issue  should  take  vested  interests  on  attaining  to  twenty- 
one  was  inconsistent  with  the  use  of  the  word  issue  as  a 
word  of  limitation;  that  E.  and  her  issue  took  con- 
currently as  purchasers  ;  that  E,  took  a  vested  interest  on 
the  death  of  the  testator  liable  to  be  divested  pro  tanto 
on  the  birth  of  issue,  an  event  which  never  happened; 
that  therefore  the  real  estate  went  to  E*s  heir-at-law. 

(2)  As  to  the  personalty,  that  there  was  nothing  to 
take  the  case  out  of  the  ordinary  rule  that  under  a  gift  to 
one  and  his  children,  the  parent  and  children  take 
prim&  fade  concurrently  as  joint  tenants;  that,  con- 
sequently, the  personalty  belonged  to  E.*s  legal  personal 
representative. 

This  was  a  summons  to  determine  the  nature  of  the 
interest  which,  under  the  testator's  will,  passed  to  his 
ward,  Ellen  Ellendii. 

The  testator  by  his  will  dated  the  21st  of  Novem- 
ber, 1888,  gave  a  legacy  of  £100  to  his  housekeeper, 
Emily  Packe,  and  all  the  rest,  residue,  and  remainder 
of  his  real  and  personal  property  he  gave,  devised,  and 
bequeathed  to  his  friend  Mrs.  Elizabeth  Betterton  for 
her  life.  Upon  the  decease  of  Elizabeth  Betterton  he 
directed  that  the  said  Emily  Packe  should  have  the 
use  and  enjoyment  of  all  his  property  for  her  life, 
subject  to  forfeiture  in  a  certain  event,  and  the  will 
then  proceeded:  *<And  from  and  after  the  decease 
of  the  said  Emily  Packe,  or  the  forfeiture  of  her 
interest  under  this  my  will,  I  give  and  bequeath  the 
property  so  given  and  belonging  to  the  said  Emily 
Packe  for  life,  to  my  ward.  Mademoiselle  Ellen 
Ellendii,  now  residing  with  me,  and  to  any  law- 
ful issue  she  may  have,  such  issue  to  take  a  vested 
interest  in  my  said  property  upon  attaining  the  age 
of  twenty-one  years." 

The  testator  died  on  the  26th  of  April,  1889,  leaving 
both  real  and  personal  estate.  Ellen  Ellendii  sur- 
vived the  testator  and  died  in  1893  without  having 
been  married. 

Graham  Hastings,  Q.C.,  and  A.  W.  Bowden,  for 
the  testator's  heir-at-law  and  sole  next  of  kin.— -The 
words  here  used,  "lawful  issue,"  are  words  of  pur- 
chase, and  Ellen  Ellendii  took  only  a  life  estate. 

They  referred  to  Theobald  on  Wills,  p.  255; 
Jarman,  4th  ed.,  vol.  2,  p.  398 ;  and  to  Hoclley  v. 
Mawbey,  1  Ves.  143 ;  Doe  v.  Burnsall,  6  T.  &  E.  30 ; 
Doe  V.  Elvy,  4  East,  3i3;  and  Audsley  v.  Horn,  7 
W.  E.  125,  1  De  G.  F.  &  J.  226. 

Orosvenor  Woods,  Q.C.,  and  E.  Ford,  contra.— 
There  are  no  cases  in  which  such  indications  as  are  to 
be  found  here,  have  been  held  sufficient  to  limit  the 
interest  of  the  parent.    The  will  shows  that,  where 


(a.)  Eeported  by  J,  I.  Smblino.  Esq.,  Barrister- 
at-Law. 


the  testator,  who  was  a  solicitor,  intended  to  create 
life  interests,  he  used  apt  words. 

They  referred  to  Buffar  v.  Bradford,  2  Atk.  220; 
Newill  V.  Newill,  20  W.  R.  308,  7  Ch.  App.  253 ;  In  re 
Davies*  Policy  Trusts,  [1892]  1  Ch.  90,  40  W.  B.  Dig. 
141 ;  In  re  Adams*  Policy  Trusts,  31  W.  R.  810,  23 
Ch.  D.  625 ;  Jeffery  v.  Honey  wood,  4  Mad.  398  ;  Bihhy 
V.  Thompson,  32  Beav.  646,  13  W.  E.  Dig.  97 ;  and 
disputed  the  authority  of  Jeffery  v.  De  Vitre,  24  Beav. 
296,  6  W.  R.  Dig.  100,  if  applicable. 

G,  A.  Scott,  for  Mrs.  Betterton,  took  no  part  in  the 
argument. 

Graham  Hastings,  Q.(7.,  replied. 

Cur»  adv,  vuU. 

SxiRLiNa,  J. — ^The  question  raised  by  the  sunmions 
is  whether  Ellen  Ellendii  took  any  and  what  intereit 
in  the  real  and  personal  estate  of  the  testator.  First, 
as  to  the  real  estate.  In  Roddy  v.  Fitzgerald,  6  H.  L. 
Cas.  823,  at  p.  872,  Lord  Cranworth  thus  states  the 
law  as  to  the  effect  of  a  devise  to  A.  B.  and  his  issue: 
'*  The  word  issue,  when  it  is  used  in  a  will,  is  prima 
facie  a  word  of  limitation — that  is  to  say,  a  gift  to 
A.  B.  and  his  issue  gives  him  an  estate  tail ;  it  is  the 
same  as  a  gift  to  him  and  the  heirs  of  his  body.  Bat 
if  the  context  makes  it  apparent  that  the  word  is  not 
so  used,  then  it  may  be  treated  as  a  word  of  pur- 
chase." 

In  the  present  case  the  direction  that  the  issue 
should  take  a  vested  interest  in  the  testator's  pro- 
perty upon  attaining  the  age  of  twenty-one  years 
seems  to  me  inconsistent  with  the  use  of  the  word  as 
a  term  of  limitation.  The  testator  intended  that  the 
issue  taking  interests  under  the  will  should  themselves 
attain  vested  interests  at  twenty-one :  if  issue  as  used 
in  the  primary  g^ft  be  a  word  of  limitation,  the  whole 
interest  is  given  to  Ellen  Ellendii  as  tenant  in  tail, 
and  nothing  could  ever  vest  in  her  issue.  In  my 
judgment,  therefore,  the  issue  took  as  purchasers. 

What,  then,  is  the  effect  of  a  devise  to  A.B.  and  his 
issue  where  the  issue  are  purchasers  P    On  this  ques- 
tion guidance  is  to  be  obtsonedfrom  the  ruleestaUished 
in  Wild's  case,  6  Co.  Rep.  17,  which  is  thus  stated  by 
Lord  Cranworth  in  Byng  v.  Byng,  10  W.  B-  673,  10 
H.  L.  C.  171,  at  p.  178  :  *'  Where  there  is  a  devise  of 
land  to  a  man  and  his  children,  and  he  has  at  the 
time  of  the  devise  no  child,  then  prima  facie  the  word 
children  shall  be  taken  to  be  a  word  of  limitatioQ  and 
the  first  taker  shall  have  an  estate  tail,  bat  on  the 
other  hand  if  the  first  taker  has  children  at  the  time 
of  the  devise  then  the  will  shall  primd  fade  be  con- 
strued as  giving  a  joint  estate  to  the  first  taker  and 
the  childr^as  purchasers."    His  lordship  proceeds: 
*'  I  have  qualified  the  rule  as  stated  by  Lord  Coke  by 
introducing   the  words   ^^primd  fade**    because  be 
certainly  £d  not  mean  to  state  the  rule  as  one  which 
must   take  effect   where  a  contrary   intention  was 
apparent,  and  it  is  clear  that  in  acting  on  the  role  in 
both  its  branches  the  courts  have  always  considered 
themselves  at  liberty  to  disregard  it  where  an  ad- 
herence to  it  would  defeat  the  intention  of  tiie  testator 
as  collected  from  other  passages  of  his  will.*'    The 
rules  in  Wild's  case  were,  by  Sir  G.  Jessel,  M.B.,  held 
to  be  applicable  to  a  devise  to  the  testator's  ohildzen 
and  their  issue  and  heirs  in   UnderhiU  ▼•   Boden^  24 
W.  R.  574,  2  Ch.  D.  494. 

According  to  the  second  branch  of  the  rale,  where  | 
the  word  children  is  regarded  as  a  word  of  porohase, 
under  a  devise  to  A.  and  his  children,  A.  and  bis 
children  take  concurrentiy  as  purchasers.  So  under  a 
devise  to  A.  and  his  issue,  where  the  word  issue  isj 
regarded  as  a  word  of  purdiase,  A.  and  bis  issue  take 
conoorrently  as  purchasers. 

Then  arises  the  question  as  to  when  the  daaa  of  < 
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laoe  to  take  is  to   be  ascertained.     As  is  stated 

bjWood,  Y.C.,  in  Browne  y.  Hammond,  Joh.  212  n. 

(a),  "  the  rule  is  that  a  devise  or  beqaest  to  children 

ai  a  class,   distributable    at   the    death   of   some 

other  person,  vests  in  all  children  in  existence  at  the 

death  of  the  testator ;  the  gift,  however,  opening  so 

as  to  let  in  anch  after-bom  children,  if  any,  as  may 

oome  into  existence  before  the  period  of  distribution." 

Here  the  period  of  distribution  would  be  prinut 

Jam  the  death  of  the  survivor  of  Elizabeth  Betterton 

and  Bmily  Packe,  or  the  time  of  the  forfeiture  of  her 

interest  by  the  Utter  if  she  survived ;  it  mieht  in  certain 

dnmrnstancee  be  later,  as    for   example,    if    Ellen 

EUeodil  had  died  before  the  period  of  distribution, 

leaving  issue    surviving   her,    none  of    whom  had 

attained  twenty-one  at  the  death  of  the  survivor  or 

^  time  of  forfeiture  by  Emily  Packe.    Into  this, 

however,  it  ia  unnecessary  to  enter.    It  appears  to 

me  that  Ellen  Ellendii  took  a  vested  interest  on  the 

death  of  the  testator,  liable  to  be  divested  pro  tanto 

by  the  birth  of  issue  before  the  period  of  distribution, 

an  event  which  did  not  happen. 

It  appears  to  me,  therefore,  that  her  heir-at-law  is 
entitled  to  the  real  estate.  It  was  urged  in  opposi- 
tion to  the  view  above  expressed  that  Ellen  Ellendii 
took  only  an  estate  for  life,  and  in  support  of  this 
oontention  the  cases  of  ffockley  v.  Mawbey,  Doe  v. 
BuTRtaU,  and  Doe  v.  Elvy  were  cited.  The  first  of 
these  cases  appears  to  fall  under  the  rule  that  where 
words  of  distribution,  together  with  words  which 
would  convey  an  estate  in  fee,  are  attached  to  the  gift 
to  the  issue,  the  ancestor  takes  for  life  only,  as  to 
which  see  Clifford  v.  Koe,  28  W,  B.  633,  5  App.  Cas. 
447-456.  As  to  the  two  latter  cases,  I  refer  to  the 
lemarks  in  Jarman  on  Wills,  4th  ed.,  p.  414. 

Secondly,  as  to  the  personalty.  It  has  been  held  that 
themle  in  Wtld*8  eaee  has  no  application  to  personalty 
{Auddey  v.  Horn),  Under  a  gift  of  personalty  to  A. 
and  his  children,  the  parent  and  children  take  primd 
fade  concurrently  as  joint  tenants ;  but  slight  circum- 
itaooes  have  been  laid  hold  of  by  the  courts  as 
enahling  them  to  come  to  the  conclusion  that  a  gift 
for  life  to  A.  with  remainder  to  his  children  was 
intended  {NeunU  r.  Newill). 

In  the  present  case  I  am  unable  to  see  anything  to 
take  the  case  out  of  the  ordinary  rule,  and  in  my 
optnion  the  personal  estate  will  go  to  the  legal  per- 
aooal  representative  of  Ellen  Ellendii. 

SdlidtoTSy  Taylor t  Stileman,  <fe  Underwood;  Peacock 
<fc  Qoddard. 


March  8,  9. 


Caum.Div.  I 
Byrne,  J.   f 

Hew  lioas  €k>ixiEBY  Co.  (Limited)  v,  Manchesteb, 
Siurjfuuj),  AHD  LnrooLNSHiBB  Bailway  Co.  (a.) 

(kual  Special  Act — Owners  of  adjacent  and  eubja^xnt 
mimeraU — Bighi  to  euppori — CompenstUion — Statu- 
^ory  company — Undertaking  not  to  sue — ^Ultra  vires. 

Where  the  Act  of  Parliament  under  which  a  canal 
90$  made  and  maintained  contains  provisions  as  to 
working  the  adjcuent  and  subjacent  minerals  similar  to 
w  HentiaU  with  the  provisions  of  the  Acts  in  the  cases 
j/  Koowles  v»  Lancashire  and  Yorkshire  Bailway 
Co^  14  App.  Cas.  248,  and  Chamber  Colliery  Co. 
tiBochdale  Canal  Co.,  [1895]  A.  C.  564,  the  oivner 
^  the  adjacent  minerals  may  work  them  without 
ngard  to  the  security  of  the  candle  notwithstanding 
Ae  fad  that  he  is  also  owner  of  subjacent  minerals. 


(a.)  Beported  by  Nkvtlle  Tebbutt,  Esq.,  Bar- 
rister-at-Law. 


And  if  both  parties  admit  that  any  damage  which 
might  result  to  the  canal  from  the  working  of  the  sub- 
jacent minerals  would  be  very  trifling  compared  with  the 
amount  of  the  compensation  payable  to  the  mine  owners 
in  case  they  were  left  unworhed^  and  if  the  canal  owners 
give  an  undertaking  that  they  will  not  claim  any 
damages  by  reason  of  the  working  of  such  subjacent 
mines,  and  at  their  own  expense  will  repair  any  damage 
thereby  caused  to  the  canal,  the  court  will  refuse  to  make 
a  declaration  that  the  mine  owners  are  entitled  to  such 
compenscUion  upon  leaving  the  subjacent  mines  unworked, 

Semble,  that  such  an  undertaking  is  not  ultra  vires 
the  canal  company. 

Decision  of  the  Court  of  Appeal  in  Chamber 
Colliery  Co.  v.  Bochdale  Canal  Co.,  [1894]  2  Q.  B. 
632,  43  W.  B.  Dig.  119,  followed. 

Trial  of  action. 

This  was  an  action  to  determine  the  rights  of  the 
plaintifftf  with  regard  to  working  or  receiving  com- 
pensation for  coal  lying  adjacent  and  subjacent  to  a 
canal. 

The  plaintiffs  were  lessees  of  two  seams  of  coal 
known  as  the  Great  Mine  and  the  Boger  Mine,  part 
of  which  lay  beneath  the  Ashton-under-Lyne  Canal, 
and  other  part  under  land  adjacent  to  the  canal. 

The  defendants  were  owners  of  the  canal,  which 
was  constructed  under  an  Act  of  Parliament,  [1792] 
32  Qeo.  3,  c.  84,  by  a  company  of  proprietors. 

Sections  37  and  38  of  this  Act  are  as  follows : 

Section  37 :  '*  Provided  always,  and  be  it  further 
enacted,  that  nothing  herein  contained  shall  extend  to 
defeat,  prejudice,  or  affect  the  right  of  any  lord  or 
lords,  lady  or  ladies  of  any  manor  or  manors,  or  of 
any  owner  or  owners  of  any  lands  or  grounds  in, 
upon,  or  through  which  the  said  intended  canal  or 
any  towing  paths,  wharfs,  quays,  trenches,  sluices, 
passages,  watercourses,  or  conveniences  aforesaid, 
shall  be  made  to  the  mines  and  minerals  lying  and 
being  within  and  under  the  lands  or  grounds  to  be 
set  out  or  made  use  of  for  such  canal,  towing  paths, 
whajrfs,  quays,  trenches,  sluices,  passages,  or  water- 
courses, or  other  conveniences  aforesaid,  or  any  of 
them ;  but  all  such  mines  and  minerals  are  hereby 
reserved  to  such  lord  or  lords,  lady  or  ladies  of  such 
manor  or  manors,  and  to  such  owner  or  owners  of 
such  lands  or  grounds  resoeotively,  their  heirs, 
executors,  administrators,  and  assigns  respectively ; 
and  it  shall  be  lawful  for  the  lord  or  lords,  lady  or 
ladies  of  such  manor  or  manors,  or  such  owner  or 
owners  of  such  lands  or  grounds  respectively  (subject 
to  the  conditions  and  restrictions  herein  contained), 
to  work,  get,  drain,  take,  and  carry  away  to  his,  her, 
or  their  own  use  such  mines  and  minerals,  not  there* 
by  injuring,  prejudicing,  or  obstructing  the  said 
intended  canal,  towing  paths,  wharfs,  quays,  trenches, 
sluices,  passages,  watercourses,  or  other  conveniences 
aforesaid,  or  any  of  them ;  anything  herein  contained 
to  the  contrary  notwithstanding/' 

Section  38:  *<  Provided  also,  and  be  it  further 
enacted,  that  if  the  owner  or  worker,  owners  or 
workers  of  any  coal  or  other  mine  or  mines  shall  in 
pursuing  such  mine  or  mines  work  near  or  under  the 
said  intended  canal  or  other  works  as  aforesaid,  so  as 
in  the  opinion  of  the  said  company  of  proprietors  to 
endtmger  or  damage  the  same,  or  in  the  opinion  of 
the  said  owner  or  worker,  owners  or  workers  of  the 
said  mine  or  mines  to  endanger  or  damase  the  further 
working  thereof,  then  it  sha^  be  lawful  for  the  said 
company  of  proprietors  to  treat  and  agree  with  the 
owner  or  worker,  owners  or  workers  for  all  such  coal 
or  other  minerals  as  may  be  near  or  under  the  said 
intended  canal  or  other  works  as  shall  be  thought 
proper  to  be  left  for  the  security  or  preservation  of 
the  said  intended  canal,  or  works,  or  mine  or  mines 
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as  aforesaid,  and  in  case  the  said  company  of  pro- 
prietors and  Buoh  owner  or  worker,  owners  or  workers 
of  such  mine  or  mines  shall  disagree  in  the  satisfac- 
tion to  be  made  for  such  coal  or  other  minerals,  then 
it  shall  be  lawful  for  the  said  commissioners,  at  the 
request  of  the  said  company  of  proprietors,  or  of  such 
owner  or  worker,  owners  or  workers  of  such  mine  or 
mines,  to  cause  a  jury  to  be  summoned  and  impanelled 
in  the  manner  hereinbefore  directed,  who  shall,  and 
they  are  hereby  authorized  and  required  by  such 
ways  and  means  as  aforesaid,  to  assess  and  determine 
what  satisfaction  such  owner  or  worker,  owners  or 
workers  of  such  mine  or  mines  ought  to  have  and 
receive  from  the  said  company  of  proprietors  on  being 
restrained  from  working  such  mine  or  mines;  and 
upon  payment  or  satisfaction  made  to  such  owner  or 
worker,  owners  or  workers  of  such  mine  or  mines  by 
the  said  company  of  proprietors  according  to  the 
verdict  or  judgment  of  such  jury,  such  owner  or 
worker,  owners  or  workers  of  such  mine  or  mines 
shall  be,  and  they  are  hereby  perpetually  restrained 
from  working  such  mine  or  mines  within  the  limits 
for  which  satisfaction  shall  by  the  said  jury  be 
adjudged,  and  declared  to  extend." 

Section  17  appointed  certain  persons  as  commis^ 
sioners  for  settlmg  all  questions  arising  between  the 
company  of  proprietors  of  the  canal  and  the  proprie- 
tors of  lands,  mills,  or  waters,  that  should  be 
injuriously  affected  by  the  execution  of  the  powers  of 
the  Act. 

Section  73  provided  that  the  canal  should  be  open 
to  the  public  upon  payment  of  certain  rates,  and  sub- 
ject to  certain  bye-laws. 

By  an  Act,  89  &  40  Geo.  3,  c.  24,  power  was  con- 
ferred upon  the  company  of  proprietors  to  refer  any 
questions  to  arbitration. 

By  an  Act,  11  &  12  Yict.  c.  86,  the  canal,  with  the 
towing  paths  and  other  works,  was  vested  in  the 
defendants,  who  were  made  liable  to  all  the  liabilities 
of  the  company  of  proprietors,  and  were  (section  22j 
bound  to  keep  open  and  in  good  repair  the  canal  and 
its  works,  so  as  at  all  times  to  be  open  and  navigable 
for  the  use  of  all  persons. 

In  August,  1895,  the  phuntifib  served  upon  the 
defendants  a  notice  informing  them  of  their  intention 
to  work  the  coal  both  subjacent  and  adjacent  to  the 
canal,  and  requiring  them  to  treat  for  the  coal 
necessary  to  be  left  for  the  protection  of  the  canal. 

The  defendants  replied  that  they  were  advised  that 
no  coal  was  necessary  to  be  left,  and  that  they  did  not 
desire  to  treat  for  any  coal. 

The  plaintiffii  then  brought  this  action,  alleging 
that  in  working  their  mines  they  were  approaching 
the  canal,  and  that  if  they  continued  them  within 
certain  limits  they  would  endanger  and  damage  the 
canal,  towing  paths,  and  works.  In  their  ordinary 
course  of  working  they  would  take  out  the  whole  of 
the  coal  in  each  mine  for  1,500  yards  under  and  along 
both  sides  of  the  canal. 

They  claimed— (1)  A  declaration  that  they  were  en- 
titled to  work  and  get  ^e  whole  of  the  coal  and  other 
minerals  belonging  to  the  plaintiffs  which  might  lie 
within  and  under  any  land  adjacent  to  the  said  canal, 
towing  paths,  and  works,  notwithstanding  that  the 
working  or  getting  thereof  might  endanger  or  damage 
the  said  canal,  towing  paths,  and  woncs ;  or,  in  the 
alternative,  (2)  a  declaration  that  the  plaintiffs  were 
entitied  to  be  paid  b^  the  defendants  pursuant  to  the 
Act  of  1792,  s.  38,  satisfaction  for  all  such  part  or  parts 
of  the  last-mentioned  coal  and  minerals  as  might  be 
proper  to  be  left  for  the  security  or  preservation  of  the 
canal,  towing  paths,  and  works,  or  any  of  them; 
(3)  a  declaration  that  the  plaintiffs  were  entitied  to  be 
paid  by  the  defendants  pursuant  to  the  said  first- 
mentioned  Act,  ss.  37  and  38,  satisfaction  for  all  such 


part  or  parts  of  the  coal  and  other  minerals  belongiag 
to  the  plaintiffiB  and  l^g  under  the  canal,  towing 
paths,  and  works  as  might  be  proper  to  be  left  for  tiie 
security  or  preservation  of  the  canal,  towing  paths, 
and  works,  or  any  of  them. 

No  oral  evidence  was  given  by  either  side.  In  the 
course  of  the  trial  the  defendants  offered  to  give  an 
undertaking  to  the  plaintiffs  not  to  daim  damages,  if 
any,  caused  by  reason  of  the  working  by  the  plsuntiffii 
of  the  subjacent  coal,  and  to  repair  at  their  own 
expense  any  damage  that  might  be  done  to  the  canal, 
towing  paths,  and  works  by  such  working.-  It  wu 
stated  that  if  the  subjacent  coal  was  left  its  value 
would  be  about  £80,000,  while,  as  the  coal  was  from 
500  to  900  yards  deep,  the  only  damage  that  ooold 
result  from  its  excavation  would  be  a  subsidence  of  a 
few  feet  in  the  course  of  five  or  six  years,  which  ooold 
be  dealt  with  and  put  right  at  tiie  cost  of  a  few 
hundred  pounds. 

It  was  also,  with  the  approval  of  his  lordship, 
admitted  by  both  sides,  after  the  form  of  the  findings 
in  the  case  of  Chamber  GoUi^  Go,  v.  BockdaU  OoimI 
Go.,  [1894]  2  Q.  B.  635,  43  W.  E.  Dig.  119:  (I)  That 
there  was  no  reasonable  ground  for  apprehending  that 
the  working  of  the  mines  near  or  under  the  canal  wonld 
cause  damage  to  the  mines,  or  to  the  further  working 
thereof,  by  percolation  of  water  from  the  canal  to  the 
mines ;  (2)  that  the  subsidence  caused  by  the  working 
of  the  mines  would  not  interfere  with  the  navigar- 
tion  of  the  canal;   (3)  that  such  subsidenoe  would 
necessitate  repairs  from  time  to  time  during  a  period 
of  eight  or  ten  years  to  the  towing  path  and  banks  of 
the  canal ;  (4)  that  the  costs  of  such  repairs  would 
be  very  trifling  as  compared  with  the  oompensation 
that  would  be  payable   under   section   38    of   the 
Act 

Joseph   WaU(m,    Q,G.,  and  0.  L.   Glare,   for  the 
plaintiffs.— Section  37  does  not  deal  with  minerals 
under  adjacent  land,  and  neither  that  section  nor 
section  38  prevents  our  working  them  without  regard 
to  the  safety  of  the  canaL    This  is  the  effect  of  the 
decisions  of  Cromford  GancU  Go,  ▼.  CiUU,  5  Bail.  Oases 
442 ;  Andrew  Knowlee  &  Sons  v.  Lanocuhire  and  Ycffk* 
shire  BaUway  Co.,  14  App.  Gas.  248,  37  W.  B.  Dig. 
121;   and  Chamber  CoUiery  Go.    ▼.  Rochdale    Cfanal 
Co.,    [1895]    App.    Oas.   564,    all    of    which     were 
decisions  upon  sections  similar  to  or  identioal  with 
those  we  hiave  here.     It  is  true  that  the   decisioiL 
in  Knowhs  v.  Lancashire  and  Yorkshire  Railutct^  Go., 
is  not  expressly   restricted  to  the  subiacent  coal, 
but  that  this  was  intended  is  shown  by    Chambet 
CoUiery  Go.  v.   Rochdale  Canal  Go.      This    view  of 
our  rights  would  seem  quite  dear  if  ve   were  the 
owners  of  adjacent  coal  only.      But   ^we    are  also 
owners  of  subjacent  coal,  and  the  questiozL   arises 
whether  that  fact  makes  any  difference  to  our  rights 
with  respect  to  the  adjacent  coaL    We  submit  that  it 
does  not ;  but  the  matter  is  not  free  from,  donht  in 
consequence  of  oertain  dicta  of  the  learned  locda  in 
the  latter  case  on  appeal  to  the  House  of  Ijordst  aas 
[1895]  App.  Oas.  pp.  573,  578,  583,  and  we  have  a 
right  to  ask  for  a  declaration  of  the  oonrt  upon  the 
point  for  our  protection.    The  cases  alao  show  ihaJk 
we  are  bouna  to  leave  subjacent  coal  Buffixuent  foi 
the  preservation  of  the  canal,  and  that  'vre  are  entitled 
to  compensation  for  it.    It  is  doubtful   isrhether  thi 
canal  company  being  a  statutoiy  one,  it   is  not  ultn 
vires  for  them  to  give  us  the  undertaking  o£Eered,  and 
consequentiy  whether  we  should  be  safe  in  aooeptxai 
it.    The  decision  of  the  Court  of  Appeal  on  fchi^  pmk 
in  Chamber  Colliery  Co.  v.  Rochdcie  CSnnal  Ch.^    wa 
doubted  by  the  learned  lords  in  the  Kooae  of  Ijoid 
though  it  was  not  unnecessary  for  them  to   fi^^yy^ 
upon  it.    Such  an  undertaking  was  beld   tiUra  Hre 
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High  Coukt. 


In  re  Turnbb, 


High  CJoitrt. 


in  Ayr  Harbour  Trustees  r,  Oswald^  8  App.  Gas.  623, 
82W.B.Dig.  112. 

Tb0f  also  cited :  Dudley  CancU  Co.  ▼.  Grazebrooh,  1 
B.  &  A.  59.  and  London  and  North-  Western  Bailvoay 
Co.Y.  Evans,  41  W.  B;  149,  [1893]  1  Ch.  16. 

CozenS'Hardyy  Q.(7.,  and  Macnaghten,  for  the  defen- 
dtnts.— As  section  37  does  not  deal  with  adjacent 
oosl,  and  section  38  only  gives  a  right  to  compensa- 
tion after  the  Canal  Co.  has  given  notice,  the  plain- 
ti£b  are,  as  regards  their  adjacent  coal,  asking  a  need- 
ien  deoiaration  of  their  clear  legal  rights.  In  Knowles 
T.  Lancashire  and  Yorkshire  Railway  Co,  actaal  damage 
hsd  sheady  been  done,  which  distinguishes  it  from 
the  present  case.  The  decision  of  the  Court  of 
Appeal  in  Chamber  Colliery  Co,  v.  Rochdale  Canal  Co, 
wss  that  where  an  undertaking  was  offered  the 
•etion  would  be  dismissed ;  and  this  was  not  reversed 
by  the  House  of  Lords.  It  is  therefore  a  binding 
deeiiion  upon  the  court.  The  case  of  Ayr  Harbour 
Trustees  v.  Oswald  is  a  different  one,  as  there  the 
tnutees  proposed  to  contract  not  to  use  the  land  for 
thetpeaal  purpose  for  which  alone  they  had  been 
empowered  to  take  it. 

Bthke,  J. — ^This  is  a  peculiar  case.    Both  parties 
ire  desirous  that  the  same  conclusion  shall  be  arrived 
Kt   There  has    already  been  two  decisions  of  the 
Qmise  of  Lords  upon  sections  identical,  or  practically 
identical,  with  those  in  question  here.    The  first  of 
those  cases  is    Knowles  &   Sons  v.   Lancashire  and 
Yorkshire   Railway    Co.,    where    the    mine    owner 
wu  the  owner  of  subjacent  as    well  as    adjacent 
siioerals,  and  it  was  admitted  there  that  the  defen- 
dants had  been  taking  and  working  the  coal  from 
the  snbjaoent  and  adjacent  mines,  and  had  thereby 
"iDJared,  prejudiced,   and   obstructed"    the  canal. 
Now,  it  is  clear  tiiat  under  the  section  in  that  case, 
egmvalent  to  section  37  here,  the   defendants  had 
tbis  incurred  a  statutory  liability.     In  that  case  the 
vhole  of  the  damage  had  been  already  done,  and  no 
diitiDction  was  tfJcen  between  adjacent  and  subjacent 
■unenls.     The  decision  was  that,  having  regard  to 
their   statatory     liability,     the    mineowners    were 
entitled  to  compensation  under  the  section  in  that 
Aet  equivalent  to  section  38  here. 

The  decision  in  Knowles  v.  Lancashire  and  Yorkshire 
BttHvoay  Co.  was  considered  in  Chamber  Colliery 
Co.  V.  Rochdale  Canal  Co.  The  decision  in  that  case 
only  coDcemed  the  riffhts  of  owners  of  adjacent,  as 
opposed  to  owners  of  both  adjacent  and  subjacent, 
sotl;  and  it  was  held  that  as  no  statutory  liability 
VIS  imposed  upon  the  owners  of  adjacent  mines  they 
wen  not  entitled  to  compensation  under  the  Act. 

The  point  I  have  now  to  consider  is  whether,  having 
o^gardtothis  last  mentioned  decision,  amine  owner  who 
owns  both  adjacent  and  subjacent  coal  is  entitled  to 
oooie  to  t^^i*  court  and  ask  for  a  declaration  that  he 
ii  entitled  to  compensation  under  the  compensation 
danssu  There  are  certain  passages  in  the  judgments 
of  the  learned  lords  in  this  last-mentioned  case  which 
nqoire  consideration.  If  tiie  case  of  Knowles  v. 
Laaeashire  and  Yorkshire  Railway  Co,  had  stood 
akas  I  shonld  have  felt  more  difficulty,  but  reading 
ftst  case  with  the  judgments  in  Chamber  Colliery  Co, 
T.  Rochdale  Canal  Co,  I  come  to  the  conclusion  that 
dedaion  in  the  earlier  case  was  intended  to  apply 
naoent  mines  only,  and  decided  nothing  further. 
Maoaa^hten,  whose  judgment  in  the  earlier 
accepted  by  two  others  of  the  learned  lords, 
to  this  case  in  his  judgment  in  Chamber 
Co.  ▼.  Rochdale  Canal  Co,  One  passage  in 
latter  jadgpo&ent  gave  me  some  difficulty.  He 
riSMJ  App.  Cas.  585 :  **  Section  40  is  of  wider 
aalion."  ^j3^B  lordship  read  down  to  "  statutory 
p.  5850    Now,  so  far  as  those  sections  are 


»nbj 


concerned,  it  is  with  reference  to  subjacent  mines 
that  the  statutory  liability  applies ;  and  the  danger 
of  this  liability  would  arise  to  an  owner  of  both  sub- 
jacent and  adjacent  mines  only  because  of  his  owning 
the  subjacent  mines.  If  a  man  was  owner  of  adjacent 
mines  only,  he  would  be  under  no  liability  whatever ; 
and  I  see  no  good  reason  for  saying  that  because  a 
person  is  owner  of  both  subjacent  and  adjacent  mines 
nis  rights  with  regard  to  the  two  kinds  of  mines  are 
different  from  what  they  would  have  been  if  they  had 
been  owned  by  different  persons.  I  think  that  the 
meaning  of  the  decision  of  the  House  of  Lords  in 
Chamber  Colliery  Co,  v.  Rochdale  Canal  Co.  was  this : 
that  in  the  case  of  subjacent  mines  there  is  a  right  to 
compensation  under  the  compensation  clause,  and 
that  in  the  case  of  adjaicent  mines  there  is  no  such 
liability. 

That  leaves  another  point  for  consideration.  There 
is  clearly  a  statutory  liability  in  respect  of  subjacent 
mines,  and  it  has  been  put  to  me  (and  both  parties 
desire  that  I  should  take  this  view)  that  an  under- 
taking can  be  given  by  the  defendants  that  they  will 
not  insist  upon  any  remedy  in  damages  which  they 
might  otherwise  have  had  by  reason  of  the  injury 
caused  by  the  plaintiffis  working  the  subjacent  mines. 
And  I  am  asked  upon  that  to  make  no  declaration 
with  regard  to  the  subjacent  mines.  Admissions 
have  been  made  by  the  parties  in  accordance  with 
what  tiiey  say  their  scientific  witnesses  would  prove, 
which  show,  among  other  thines,  that  the  damage 
that  would  be  caused  by  workbag  the  subjacent 
mines  would  be  very  trifling  compared  with  the  com- 
pensation that  would  have  to  be  paid  if  the  minerals 
had  to  be  left.  The  defendants  say  that  the  case  then 
comes  within  the  principle  of  Chamber  Colliery  Co. 
V.  Rochdale  Canal  Co.^  where  such  an  offer  was  almost 
forced  upon  the  mine  owner.  There  are,  it  is  true, 
certain  dicta  of  the  learned  lords  on  appeal  in  that 
case  to  the  effect  that  had  that  point  come  before 
them  they  would  have  wanted  further  consideration 
before  dealing  with  it.  But  these  were  dicta  only, 
and  the  standing  decision  is  that  of  the  Court  of 
Appeal;  and  having  regard  to  the  fact  that  the 
unoertaldng  is  not  Imng  forced  upon  the  plaintiffs, 
and  to  the  admissions  made,  I  thizuc  I  may  take  the 
course  suggested. 

Judgment  for  the  plaintiff  upon  the  first  paragraph 
of  daim.  No  order  made  upon  rest  of  claim,  but  the 
judgment  to  state  the  admissions  and  undertakings  made 
and  given  by  the  parties,  and  an  expression  of  the  opinion 
of  the  court  as  above  staled. 

Solicitors    for   the   plaintiffs,   Flower,   Nussey^    & 
FeUowes, 
Solicitors  for  the  defendants,  Cunliffes  Jb  Davenport. 


Chan.  Div.  \ 
Byrne,  J.  / 


Feb.  26. 


In  re  Tubnxb. 
Babkbb  v.  Iydcbt.  (a ) 


Trustee — Investment^  Unauthorized  investment^Discre" 
tion  of  court  as  to  relief  of  trustee— Solicitor-trustee — 
Indemnity— Third-party  notice— Judicial  Trustee  Act, 
1896  (59  &  60  Vict.  e.  35),  s.  3. 

No  general  rule  can  be  laid  down  for  the  manner  in 
which  the  court  wiU  give  the  relief  provided  under  the 
Judicial  Trustee  Act,  1896,  a.  3 ;  in  each  case  arising 

(a.)  Reported  by  J.  Abthttb  Pbioe,  Esq.,  Barrister 
at-Law. 
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High  Coukt. 


In  re  Tuenbb. 


High  Court. 


t?iereunder  the  court  will  eocerciae  its  discretion  having 
regard  to  the  particular  facts  of  the  case. 

In  cases  where  there  are  two  or  more  trustees^  one  of 
whom  is  solicitor,  the  trustee  or  trustees  who  are  not 
solicitors  will  not  he  excused  for  a  consequence  of  a  breach 
of  trust  unless  they  have  acted  with  the  same  caution  as 
they  would  in  their  private  affairs,  hut  he  or  they  may 
nevertheless  he  entitled  to  a  complete  indemnity  from  the 
solicitor-trustee. 

Trial  of  action. 

This  was  an  aotion  bronglit  by  the  tenant  for  life 
and  the  reversioner  under  the  will  of  Jane  Maxwell 
Strong  for  a  declaration  that  the  surviving  trustee 
thereof,  H.  Ivimey,  and  the  representatives  of  a  de- 
ceased trustee,  James  Turner,  were  liable  to  make 
good  a  breach  of  trust  in  respect  of  a  sum  of  £900, 
part  of  the  trust  estate. 

The  facts  of  the  case  are  as  follows : 

By  her  will  the  testatrix  appointed  the  defendant 
Henry  Ivimey  and  the  above-named  James  Turner 
executors  and  trustees  thereof,  and  directed  that 
all  her  just  debts  and  funeral  and  testamentary 
expenses  might  be  paid  and  directed  her  trustees 
to  stand  possessed  of  tiiie  sum  of  £450  then  in- 
vested in  the  leasehold  premises,  13,  King  Henry's- 
road,  Hampstead,  in  the  county  of  Middlesex,  and 
the  sum  of  £450  invested  {inter  cUia)  on  certain 
copyhold  and  leasehold  premises  at  Acton  Qreen, 
Middlesex,  upon  trust  to  pay  the  annual  income 
thereof  to  her  niece,  the  plaintiff  Jane  Maxwell 
Barker    for    her    sole    and    separate    use    without 

Sower  of  anticipation.  After  her  decease  testatrix 
ireoted  her  said  executors  to  pay  the  said  sum  of 
£900  and  transfer  any  securities  in  which  the  same 
might  be  invested  to  the  plaintiff  Eliza  Jane  Barker, 
the  only  daughter  of  the  plaintiff  Jane  Maxwell 
Barker.  And  the  testatrix  by  her  said  will  directed 
that  in  the  event  of  the  before-mentioned  sums  of 
£450  and  £450  not  being  paid  off  at  the  time  of  her 
decease  it  should  be  lawful  for  her  said  trustees  to 
continue  the  said  investments,  and  in  the  event  of 
their  being  paid  off  to  re-invest  the  said  sums  in 
Government,  freehold,  or  leasehold  securities  or 
securities  guaranteed  by  Government  upon  the  same 
trusts  as  were  thereiabefore  declared  as  aforesaid  in 
favour  of  the  plaintiffis. 

The  testatrix  died  on  the  15th  of  August,  1876, 
and  her  said  will  was  on  the  7th  of  August,  1877, 
proved  by  the  defendant  Henry  Ivimey  and  Turner. 

The  debts  and  funeral  and  testamentary  expenses 
of  the  said  testatrix  had  long  since  been  paid. 

The  one  sum  of  £450  was  paid  off  in  January,  1879, 
and  the  other  sum  in  May,  1886.  The  first  sum  was 
reinvested  upon  an  equitable  mortgage  in  an  un- 
divided moiety  in  the  Dowsas  tenement  and  an  un- 
divided fourth  share  of  and  in  Bock  Hill  tenement 
and  certain  china  clay  works,  and  two  tenements 
all  in  MoUinis,  all  in  the  parish  of  St.  Austell, 
in  the  county  of  Oomwall,  and  the  property  of 
Thomas  Gill.  The  property  was  subject  to  certain 
leases. 

The  remaining  £450  was  subsequentiy  advanced  to 
Gill,  and  a  le^  mortgage  of  uiq  premises  before 
charged  under  the  equitable  mortgage  was  given  by 
him  to  secure  the  whole  £900.  Ivimey,  who  was  a 
solicitor  and  acted  as  such  in  the  matter,  was  interested 
in  some  of  the  other  undivided  parts. 

Ivimey  informed  Turner  by  letter  that  the  mort- 
gagor was  a  personal  friend  of  his  and  that  he  could 
safely  rely  on  the  security.  (The  correspondence  is 
fully  set  out  in  the  judgment.) 

The  husband  of  the  tenant  for  life  died  in  1881  and 
Turner  died  in  1892. 

The  property  was  estimated  as  worth  about  £620. 


Turner's  executors  delivered  a  third-party  notice  and 
claimed  an  indemnity  from  Ivimey. 

Eve,  Q.C.,  and  Solomon,  for  the  plaintiffs. — China 
clay  works  were  an  improper  investment  of  trast 
moneys:  In  re  Whiteley,  Whiteley  v.  Learoyd,  36 
W.  B.  721,  12  App.  Cas.  727.  Farther,  the  defendant 
Ivimey  had  a  personal  interest  in  the  investment. 
Both  trustees  are  equally  liable  to  make  good  tbe 
loss.  The  Trustee  Act,  1888,  s.  4,  sub-section  1.  is  no 
defence,  as  it  is  not  merely  a  question  of  inenffiownt 
value:  Blyth  v.  FladgfOe,  39  W.  B.  422,  [18«l] 
1  Oh.  337. 

H,  Nemson,  for  the  defendant  Ivimey. — The  invest- 
ment was  not  improper.  In  any  case  Turner's 
executors  are  not  entitled  to  anj  contribution  from 
Ivimey:  Bahin  v.  Hughes,  34  W.  B.  811,  81 
Ch.  D.  390. 

Hophinson,  Q.O.,  and  B,  Strickland,  ior  the  defen- 
dants, the  executors  of  Turner. — ^The  seoniity  was 
proper,  but  insufficient,  and  Turner's  estate  is  only 
liable  to  make  g^ood  the  sum  advanced  in  excess.  As 
to  the  tenant  for  life,  section  8  of  the  Trustee  Act, 
1888,  applies.  Tbe  trustees  oujo^ht  also  to  be  per- 
sonally relieved  under  the  Judicial  Trustee  Act,  1896, 
8.  3.  Turner's  estate  is  also  entitied  to  be  relieved 
against  Ivimey  :  LockhaH  v.  BeOly,  4  W.  B.  438,  25 
L.  J.  Ch.  697. 

Eve,  O.C,  replied. 

Section  3  of  the  Judicial  Trustee  Act,  1896,  is  as 
follows : 

<«  3.— (1)  If  it  appears  to  the  court  that  a  trustee, 
whether  ap^inted  under  this  Act  or  not,  is  or  may  be 
personally  hable  for  any  breach  of  trust,  whether  the 
transaction  alleged  to  be  a  breach  of  trust  ocouned 
before  or  after  the  passing  of  this  Act,  but  has  acted 
honestiy  and  reasonably,  and  ought  fairly  to  be 
excused  for  the  breach  of  trust  and  for  omitting  to 
obtain  the  directions  of  the  court  in  the  matter  in 
which  he  committed  such  breach,  then  the  ooort  may 
relieve  the  trustee  either  wholly  or  i>arti7  from  per- 
sonal lialnlity  for  the  same. 

<<  (2)  This  section  shall  come  into  operation  at  the 
passing  of  this  Act." 

Bybnb,  J.,  after  stating  the  facts  as  above :  Section 
8  of  the  Trustee  Act  of  1888  is  relied  upon  by  the 
defendants  as  a  bar  to  the  claim  so  far  as  the  plain- 
tiff tenant  for  life  is  concerned,  and  it  is  admitted 
that  the  section  applies  to  bar  the  daim  so  far  as  the 
tenant  for  life  is  concerned.    The  defendant  Ivimey 
is  clearly  liable  to  the  plaintiff  in  respect  of  the 
breach  of  trust,  but  the  aefendants,  the  representa- 
tives of  Turner,  daim  the  benefit — ^first,  of  section  9, 
sub-section  1  of  the  Trustee  Act,  1893 ;  and,  secondly, 
they  say  that  under  section  3  of  the  Judicial  Tnistees 
Act,  1896,  they  oueht  to  be  relieved  from  personal 
liability  in  respect  of  the  breach  of  trust  alleged,  in 
case  the  court  should  be  of  opinion  that  tiiey  ace 
personallv  Uable  for  such  breadi  of  trust.     I  am  of 
opinion  that  they  are  not  entitled  to  the  bendit  of 
section  9,  sub-section  1  of  the  Act  of  1893,  because 
I  do  not  consider  that  the  mortgage    seoority  in 
question  was  a  proper  investment  in   all    respects 
for    a    smaller   sum  than     was   actually    advanced 
thereon.     See  the  observations   of  Stirling,  J.,   in 
Blyth  V.  Fladgate,    The  defendants,  the  execatoxs  of 
Turner,  say  that  the  court  ought  to  act  on  section  3 
of  the  Act  of  1896  having  regard  to  the  circiimstances 
of  this  particular  case,  and  they  rely   upon   certain 
letters  written  by    the   defendant  Ivimey   to  their 
testator  Turner  in  the  years  1879  and  1880. 

The  first   of  such   letters  is   dated    the    15th   of 
January,  1879,  and  runs  as  follows :    '*  I>ear  Sir,— 
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ICzf .  J.  M.  Strong,  deceased.    A  mortgage  of  £450 

will  be  paid  off  in  a  few  days.    I  have  found  another 

Moority  for  the  amount  at  £5  per  cent,  for  a  ^ear, 

and  as  the  mortgagor  is  a  personal  friend  of  mine  I 

can  aafelv  xeoommend  the  seourity.    .     .     .    When 

would  it  be  oonvenient  for  you  to  call  and  ezeouto 

the  re-ooDTeyanoe  P  "    And  in  a  letter  of  the  20th  of 

Jaouary,  1879,  Ivimey  says :    « Thursday  next  at  2 

o'dock  has  been  appointed  to  pay  off  this  mortgage. 

Eeaae,  therefore,  attend  here  at  that  hoar."    On  the 

5th  of  May,  1880,  he  writes  :  <*  Mr.  Williams  has  paid 

off  the  £450  mortgage,  and  I  have  agreed  to  lend 

that  aom  to  Mr.  QiD,  who  borrowed  the   other  £450 

00  an  eqoitable  mortgage.    I  have  arranged  that  he 

now  ahail  execute  a  l^g^  mortgage  for  the  whole 

£900  at  £5  per  cent,  interest.     The  security  is  on 

freehold  property.    Please  call  at  your  convenience 

to  execute  the  release  to  Mr.   WilUams."    Another 

letter  was  written  on  the  8th  of  May,  and  on  the  10th 

of  May,  1880,  Ivimey  wrote :  **  I  should  be  obliged 

by  your  signing  the  enclosed  receipt  on  the  back  of 

the  mortgage  deed  and  the  discharge  to  be  entered 

on  the  copyhold  rolls.    Four  o'clock  on  Wednesday  I 

will  fix  for  completing  the  mortgage.    .     .    .    Please 

retom  me  the  aocnments  at  once  by  registered  post." 

Tomer  was  a  linendraper  carrying  on  business  at 

Haowell.  ^  Iwimey  was  a  solicitor  carrying  on  business 

at  Staple-inn,  Holbom.    I  have  no  evidence  beyond 

thiato  justify  me  in  coming  to  the  conclusion  that  I 

ought  to  relieve  Turner's  estate  under  section  3  of  the 

let  of  1896.     Turner  was  clearly  guilty  of  a  breach  of 

trust,  and  I  have  no  reason  to  suppose  that  he  acted 

otherwise  than  with  perfect  honesty  in  relation  to  the 

natter,  but  I  am  asked  to  hold  that  he  not  only  acted 

honestly,  but  also  reasonably,  and  that  he  ought  fairly 

to  be  excused  for  the  breach  of  trust.    There  is  one 

other  fact  whioh  appears — viz.,  that  be  had  been  party 

to  s  prior  breach  of  trust — ^the  lending  of  £450  upon 

equitable  mortgage,  a  fact  which  is  recited  in  the  legal 

moitgaffe  subsequently  ffiven.      I  have  literally  no 

farther  knowledge  as  to  we  drcumstanoes  of  the  case 

0^  the  bosinees  oapaoity  of  Turner,  nor  hare  I  any 

•ndflDoe    to     show   what    communications    passed 

hetween   Ivimey   and   Turner   beyond    the    letters 

which  I   hare  already  referred  to.    I  think  that  the 

■ectioo  relied  on  is  meant  to  be  acted  upon  freely  and 

Mttf  in  the  exercise  of  judicial  discretion,  but  I 

think^  that  the  court  ought  to  be  satisfied,  before 

aerasiojg  the  very  large  powers  conferred  upon  it, 

tw  sdlBoient  eridence,  that  the  trustee  acted  reason- 

uly.    I  do  not  think  that  I  have  sufficient  evidence 

m  this  case  that  he  so  acted ;   in  fact  it  does  not 

appear  from  the  letters   that   Mr.  Turner  acted  in 

nipoct  of  this  mortgage  as  he  would  probably  have 

acted  had  it  been  a  transaction  of  his  own.    I  think 

that  if  he  was — and  he  well  may  have  been— a  busi- 

nealike   man,  he  would  not,  before    lending  this 

Boney,  have    been  satisfied  without  some   further 

inquiry  aa  to  the  name  of  the  mortgagor  and  as  to 

the  nature  and  value  of  the  property  upon  which  he 

was  about  to  advance  his  money.    It  is  consistent 

with  the  evidence  that  he  might  actuallv  have  made 

foxther  inquiries  and  have  been  actuaUy  told  the 

nature  of  the  seourity.    It  was  alleged  that  Turner 

VIS  entitled  to  rely  on  the  statements  of  his  co-trustee 

•a  contained  in  the  letters  I  have  referred  to,  and 

that  I  ought  to  infer  that  he  did  so  rely  without 

farther  inquiry.   It  was  pointed  out  that  Ivimey  was  a 

solidtor  and  a  trustee  appointed  by  the  testatnx,  and 

Hurefoie  a  person  upon  whom  she  relied  and  upon 

whom  Tnmer  might  consider   himsdf  entitled    to 

tdj,   and    that   upon  these  facts  alone  his  estate 

OBf^t  to  be  exonerated  from  the  consequences  of  the 

hnadi  of  tmat.    It  would  be  impossible  to  lay  down 

aay  genesal   rules  or  principles  to  be  acted  on  in 


carrying  out  the  provisions  of  the  section,  and  I 
think  mat  each  case  must  depend  upon  its  own 
circumstances.  In  the  present  case  I  do  not  consider 
that  I  have  sufficient  evidence  to  entitle  me  to  apply 
it. 

The  next  question  is.  What  relief  are  the  plaintiffs 
entitled  to  P  I  cannot  say  that  the  investment  is  out- 
side the  terms  of  the  trusts,  but  it  went  very  near 
being  outside.  It  is  perfectiy  true  that  trustees  may 
invest  on  reversionary  trust  property,  and  it  is  true 
in  this  case  that  the  solicitor-trustee  was  not  interested 
in  the  property  mortgaged,  although  he  had  an  in- 
terest in  undivided  shares  of  the  property,  other  shares 
whereof  were  mortgaged.  [His  lordship  referred  to 
In  re  Whiteley^  and  continued:]  In  re  Salman^  38 
W.  B.  150,  42  Ch.  D.  351,  Fry,  L.J.,  says :  *•  There 
is  no  case  to  shew  that  where  trust  money  is 
improvidentiy  invested  on  an  insufficient  security  of 
an  authorized  description  the  trustee  cannot  be  inade 
liable  unless  an  option  is  given  him  of  taking  to  the 
security.  I  think  that  the  liability  of  the  trustee 
in  suidi  a  case  is  to  make  good  the  loss  occasioned 
to  the  trust  estate  by  the  improper  investment, 
l^e  mode  of  enforcing  this  liability  depends  on  the 
circumstances  of  the  particular  case.  In  some  cases 
justice  will  best  be  done  by  realizing  the  security  and 
making  him  pay  the  deficiency ;  but  in  some  cases  it 
may  l^  right  to  make  him  pay  at  once  the  whole 
sum  improperly  invested,  and  let  him  take  the  benefit 
of  the  security." 

Having  regard  to  this  decision,  I  think  that  the 
proper  relief  to  eive  here  will  be  to  direct  a  sale  of 
the  property,  and  to  declare  the  trustees  liable  for 
the  loss. 

With  regard  to  the  third-party  notice  following  the 
principles  laid  down  in  Lockhart  v.  Beillyt  ThompBon 
V.  Finchy  22  Beav.  316,  5  W.  E.  Ch.  Dig.  100,  and 
Bahin  v.  HugheB^  I  declare  that  the  defendants,  the 
representatives  of  Turner,  are  entitled  to  indemnity 
for  any  loss  they  may  sustain,  including  the  costs 
of  this  action  as  between  solicitor  and  client. 

Solicitors,  Redpath,  Hcldeworth,  &  MarahaU,  for  W, 
Eeed,  North  Shields;  B,  Ivimey;  0,  E.  Dawaan. 


OToutt  of  Appeal. 


May  5« 


Prom  Q.  B.  Div.  ") 

(Lord  Bsher,  M.B.,  and  A.  L.  [ 

Smith  and  Chitty,  L.JJ.)      ) 

LOSHDON  AND    EABTBBN   CoTTNTIES    LOAK  AlO)  Dl8- 

ooxmT  Ck).  V.  Cksaskt.  (a.) 
Bill  of  scUe^Speciflc  description— Suhaiituted  chattels — 

Plani^Cah-horae— Bills  of  Sale  Act,  1882  (45  <fc  46 

Vict,  c.  43),  a.  6,  aub-aection  2. 

Oah'horaea  are  not  ** plant**  within  the  meaning  of 
aection  6,  aub-aection  2,  of  the  Billa  of  Sale  Act,  1882. 

Yarmouth  v.  Prance,  36  W.  B.  281,  19  Q.  B.  D. 
647,  diatinguished. 

Appeal  from  a  judgment  of  a  Divisional  Oourt 
(Wnght  and  Bruce,  JJ.)  on  an  appeal  from  a  county 
court. 

This  was  an  interpleader  issue. 

The  plaintiffiB  were  the  holders  of  a  bill  of  sale 
given  by  one  Boe,  a  cab  proprietor,  of  certain  horses 
and  cabs  therein  specifically  described.  The  defen- 
dant was  the  purchaser  of  two  horses  which,  subse- 

(a.)  Beported  by  P.  G.  Bqoksb,  Bsq.,  Barrister- 
at-Law. 
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quently  to  the  giving  of  the  bill  of  aale,  had  been 
Bubatituted  by  Boe  for  two  of  the  horses  speoifioally 
described  therein.  The  sale  of  these  two  sabstituted 
horses  took  plaoe  at  a  repository  to  which  they  had 
been  sent  by  Boe  for  the  purpose  of  being  sold.  The 
plaintiffs  having  daimed  the  norses,  the  owner  of  the 
repository  interpleaded,  and  this  issae  was  directed  to 
be  tried. 


The  county  court   judge  gave  j 


lent  for  the 
ed  by  the 


defendant,  and  this  decision  was 
Divisional  Court. 
The  plaintiffs  appealed. 

Lynden  BdU  for  the  plaintiffs. — ^The  property  in 
the  horses  passed  to  the  plaintiffb  under  the  bill  of 
sale.  The  effect  of  section  4  of  the  Bills  of  Sale  Act, 
1882,  is  that  substituted  properiy  is  not  to  pass  under 
a  bill  of  sale.  But  section  6,  sub-section  2,  makes  an 
exception  in  favour  of  a  particular  kind  of  substituted 
property — viz.,  any  plant  or  trade  machinery  where 
such  plant  or  trade  machinery  is  used  in,  attached  to, 
or  brought  upon  any  land,  farm,  factory,  work- 
shop, shop,  house,  warehouse,  or  other  place  in 
substitution  for  any  like  plant  or  trade  machinery 
specifically  described  in  the  bill  of  sale.  The  ques- 
tion is  whether  these  horses  are  "  plant"  within  tiie 
meaning  of  that  sub-section.  In  Yarmouth  v.  France^ 
36  W.  B.  281,  19  a  B.  D.  647,  it  was  held  that  a 
horse  was  *' plant"  within  titie  meaning  of  the 
Employers'  Liability  Act,  and  the  reasons  siven  for 
that  decision  are  applicable  to  this  case.  The  words 
in  collocation  with  which  the  word  "  plant "  is  used 
in  the  Employers'  Liability  Act  are  as  little  sugges- 
tive of  horses  as  the  words  used  in  this  sub-section 
of  the  Bills  of  Sale  Act.  Further,  these  horses  have 
been  brought  upon  and  used  in  the  premises  in  sub- 
stitution for  horses  specificallv  described  in  the  bill  of 
sale.  The  sub-section  therefore  applies  and  operates 
so  as  to  pass  the  property  in  tiiese  norses. 

Clavell  SdUeTy  iot  the  defendant. — YarmtnM  v. 
France  does  not  in  any  way  ffovem  this  case.  The 
meaning  of  the  word  "plant"  in  the  Bills  of  Sale 
Act  cannot  depend  on  the  meaning  which  has  been 
put  upon  that  word  as  used  in  the  Employ^ers' 
Liability  Act.  This  Act  contemplates  local  substitu- 
tion of  one  thing  for  another.  These  horses  cannot 
be  said  to  have  been  locally  substituted  for  other 
horses,  neither  can  they  be  said  to  have  been  used  in, 
attached  to,  or  brought  upon  the  premises  within  the 
meaning  of  tiie  sub-seotion. 

Lord  EsHEB,  M.B. — ^The  question  is  whether  these 
horses,  which  have  been  substituted  for  horses 
described  in  the  bill  of  sale,  are  such  ^substituted 
plant  as  is  mentioned  in  section  6,  sub-section  2  of 
the  Bills  of  Sale  Act,  1882.  The  sub-section  does 
not  speak  simply  of  the  plant  used  in  a  business,  but 
of  plant  of  a  particular  kind — ^viz.,  plant  or  trade 
machinery  used  in,  attached  to,  or  brought  upon  any 
land,  farm,  factory,  workshop,  shop,  house,  ware- 
house, or  other  place  in  substitution  for  plant  or 
trade  machinery  specifically  described  in  a  bill  of 
sale.  The  words  "other  place"  cannot  mean  any 
place  in  the  world;  they  must  have  some  limited 
meaning  put  upon  them.  In  the  present  instance  I 
think  the  place  must  be  the  place  where  the  grantor 
of  the  biU  of  sale  carries  on  his  business  as  a  cab 
proprietor — ue,,  his  mews.  In  my  opinion  these 
horses  cannot  be  said  to  be  used  in,  attached  to,  or 
brought  upon  the  mews*  I  suppose  the  real  question 
is  whether  they  are  used  in  the  mews.  Cab-horses 
cannot  be  said  to  be  used  in  a  mews ;  they  are  used 
in  the  streets.  Therefore  I  think  tiiat,  although 
these  horses  might  under  some  circumstances  be 
called  plant,  they  are  not  such  substituted  plant  as  is 
referred  to  in  this  sub-section. 


The  appeal  must  be  dismissed. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion. 
The  question  is.  Were  these  horses  plant  withm  sub- 
section 2  of  section  6  P  The  sub-section  deals  with 
plant  or  trade  machinery  used  in,  attached  to,  or 
brought  upon  any  land,  house,  or  otiier  plaoe  in  milh 
stitution  for  any  like  plant  or  trade  machinery.  I  do 
not  think  that  these  words  can  rightiy  be  held  to 
apply  to  horses. 

Chitty,  L.J.— The  case  of  YarrMuth  ▼.  From 
was,  if  I  may  say  so,  in  my  opinion,  rightiy  dedded, 
but  it  was  a  decision  on  the  Employers'  LiafaOitj 
Act.  The  language  of  the  Bills  of  Sale  Act,  with 
which  we  now  have  to  deal,  is  not  the  same  ss  that 
of  the  Employers'  Liability  Act,  neither  is  it  equiva- 
lent to  it.  This  sub-seotion  does  not  speak  of  '*  plant 
used  in  the  business,"  but  it  speaks  of  plant  in  some 
definite  locality — ^plant  "us^  in,  atlaclied  to,  or 
brought  upon  anv  land,  shop,  house,  warehouse,  ot 
other  place."  Cab-horses  are  not  used  in  staUes, 
and,  in  my  opinion,  they  cannot  be  said  to  be  attached 
to  or  brought  upon  the  stables  within  the  meaning  of 
this  sub- section. 

I  think  the  judgment  of  the  Divisional  Court  is 
right. 

Appeal  diemUBed. 

Solicitor  for  the  phuntiff,  Rdand  H.  Ward. 

Solicitor  for  the  defendant,  Alfred  Slater. 


I^igtl  dtmxt  of  gfuistice. 

Plaitt  v.  Boitbnb.  (a.) 

Vendor  and  purc?uuer — Specific  performance — Sale  of 
land—ParceU— Statute  of  F^uds — Uncertainty— 
Extrinsic  evidence. 

The  plaintiff  and  defendant  signed  a  Vfritten  agree- 
meni  to  reepedively  sell  and  purchaee  **  twenty-four  acrte 
of  land  freehold  and  all  appurtenances  thereto  est  Tot- 
monelow,**  In  an  action  for  epecific  performance  of  the 
contract  the  plaintiff  proposed  to  call  evidence  to  show 
that  the  land  intended  to  be  sold  uku  a  piece  of  that 
acreage  which  he  owned  at  the  place  named. 

Hddt  tJuxt  there  was  no  description  in  the  agreement 
sufficient  to  satisfy  the  Statute  of  Frauds^  and  that  nccX 
evidence  could  not  be  given. 

Trial  of  action. 

This  was  an  action  by  the  vendor  for  speoifLc  per- 
formance of  the  following  written  agreement  between 
the  plaintiff  and  defendant,  signed  by  both  parties* 
for  the  sale  of  land,  and  the  question  was  whether 
there  was  a  sufficient  description  of  the  land  within 
the  Statute  of  Frauds. 

The  agreement  was  as  follows : — 

'*  An  agreement,  made  the  12  th  day  of  February, 
1896,  between  Robert  Plant,  of  Putney^  in  the  county 
of  Surrey,  gentieman»  of  tiie  one  part,  and  Bobert 
Henry  Bourne,  of  Trentham,  in  the  county  of  8taffi(»d, 
station-master,  of  the  other  part.  The  said  Boboi 
Plant  agrees  to  sell,  and  the  said  fiobert  Henry 
Bourne  agrees  to  purchase,  at  the  price  of  £5.000, 
twenty-four  acres  of  land  freeehold  and  all  appur- 
tenances tiiereto  at  Totmonslow,  in  the  pariah  of 
Dracott,  in  the  county  of  Stafford,  and  all  the  mines 


(a.)  Reported  by  J.  Arthttb  P&ioe,  Ksq.,  Barristtf 
at-Lttw, 


VoLXLY.        [jon«5,i8wo        THE  WEEKLY  REPORTER. 


499 


High  Goxtbt. 


Plant  v.  Boxjbkb.— In  re  Bald. 


High  Court. 


and  miDeraU  thereto  appertaining,  possession  to  be 
had  on  the  25th  of  March  next,  the  vendor  guaran- 
imng  ponesflion  accordingly.    As  witness  the  hands 
oi  the  parties  the  day  and  year  first  above  written. 
(Signed)    Bobert  Plant. 

BoBERT  Henry  Boitrne. 
(Witness)    A.  Q.  Bamsdalb, 

Solicitor,  Longton." 
Upon  the  defendant  refusing   to  carry  out  the 
agreement,  the  plaintiff  brought  this  action. 

The  statement  of  claim  contained  the  following 
aQflffations :  That  the  plaintiff  was  owner  of  freehold 
land  at  Totmonslow  containing  24a.  Ir.  26p.,  which 
WIS  shown  on  the  plan  annexed  to  statement  of 
dsm ;  that  the  def  enoant  was  at  the  date  of  the  agree- 
ment weU  acquainted  with  the  land,  and  that  he  had 
on  the  12th  of  February,  1896,  by  appointment  gone 
over  and  carefully  examined  the  land  with  the 
plaintiff,  and  that  afterwards  the  agreement  was 
SDlared  into.  The  map  referred  to  showed  the  land 
lying  in  one  piece.  At  the  trial  the  plaintiff  pro- 
posed to  give  evidence  in  support  of  the  above 
itatement.  The  defendant  objected  to  any  such 
evidence,  and  submitted  that  the  contract  was  void 
for  xmoertainty. 

Evej  Q.C,^  and  J.  Eott,  for  the  plaintiff. — A  general 
deacription  of  the  property  is  sufficient  if  it  can  be 
ihown  by  parol  evidence  what  was  intended,  and 
thus  be  subsequently  reduced  to  a  certainty — Id 
etrtHm  est  quod  cerium  reddi  potest— OgilvieY,  FoJJamhe, 
3  Mar.  53 ;  MeMurray  v.  Spicer,  16  W.  B.  332,  L.  B. 
5  Bq.  627 ;  Wylwn  v.  Dunn,  35  W.  B.  405,  34  Ch. 
D.  569 ;  Owtn  v.  Thomas,  3  My.  &  E.  353 ;  BUdkley 
V.  Ani<A,  11  Sim.  150;  Shardlow  v.  CoUerell,  30 
W.  B.  143,  20  Ch.  D.  90 ;  Waldron  v.  Jacob,  Ir.  B.  5 
Bg.  131,  19  W.  B.  Ch.  Dig.  116-7;  OowUu  v.  Watts, 
1  W.  B.  218.  When  a  man  sells  land  he  must  be 
presumed  to  be  the  owner  of  it,  and  thus  the  present 
^raement  is  the  same  as  if  the  words  had  been 
"my  twenty-four  acres,'*  which  would  be  sufficient : 
CdnoUv  V.  Watts.  If  these  words  had  been  contained 
in  a  devise  they  would  have  been  sufficient:  Doe  d, 
TempUman  ▼.  Martin,  4  B.  &  Ad.  771,  785. 

AMuryt  Q»0,^  and  A»  J.  Chitty,  for  the  defendant. 
—The  oontraet  is  quite  indeterminate  and  cannot  be 
iendend  oertain.  In  all  the  cases  cited  there  was 
■ooh  wUc^  pointed  to  some  particular  property. 
Hen  there  is  nothing:  Price  v.  Griffiths,  1  De  G.  M. 
40.  80;  Stuart  v.  London  and  Norih-Westem  Bail- 
My  a>.,  1  De  G.  M.  &  G.  721.  It  does  not  follow 
\  man  agrees  to  sell  land  that  he  is  the 
He  may  generally  be  so,  but  is  not  so 
and  you  cannot  import  the  word  "  my  " 
hefora  the  deeoription  of  the  land.  The  necessity  for 
a  definite  as  diatmct  from  an  indefinite  description  is 
ahown  by  Bossiter  v.  Miller,  26  W.  B.  865,  867,  3 
App.  Cbs.  1124,  1140;  JarreU  v.  Hunter,  35  W.  B. 
132,  34  Ch.  D.  182,  184. 

BTBJrXy  J. — In  this  case  the  question  I  have  to 
dsdda  ia  ^whether  there  is  a  sufficient  memorandum 
within  the  Statute  of  Frauds  to  enable  the  plaintiff  to 
mH  evidence  to  show  what  the  property  really  is 
iriooh  is  oonaprised  in  the  agreement  of  the  12th  of 
Mmuuy,  1896.  It  is  clear  that  the  memorandum 
antsins  some  of  the  elements  required  b^  the 
iiatiiie  ;  the  parties  are  named,  and  the  price  is 
MHiil  Bat  more  than  this  is  required.  There  must 
b  a  description  in  words  certain,  or,  if  not  certain, 
^M^l^  0i  being  rendered  certain.  I  have  been 
iefcjiijil  to  manv  oases  where  parol  evidence  was 
flowed  to  identify  the  property,  but  there  is  in  all  of 
heae  casea  eitlier  something  which  enables  you  to  con- 
met  the  aabjeot-matter  of  the  memorandum  with 
Aer  acts  or  »ots,  such  words  of  definition  as  '*  the," 


"my,"  or  "these,"  or  the  like;  or,  on  the  other 
hand,  words  on  the  face  of  the  document  which  refer 
to,  and  connect  it  with,  some  other  documents  or 
matters  which  enable  you  to  determine  with  certainty 
what  the  property  was  about  which  the  parties 
bargained.  Now,  in  this  memorandum  I  do  not  find 
any  such  words.  Suppose  the  agreement  had  been 
simply  that  "the  pLuntiff  agrees  to  sell  and  the 
defendant  to  purchase  at  the  price  of  £5,000  twenty - 
four  acres  of  land."  It  could  not  have  been  said 
that  evidence  could  have  been  received  to  show  what 
those  twenty-four  acres  were,  and  I  do  not  think  that 
this  description  is  at  all  assisted  by  the  addition  of 
the  words  which  follow.  The  description  still  leaves 
out  that  which  is  the  essential  thing  before  you  can 
admit  parol  evidence — ^namely,  words  of  the  kind  I  have 
before  referred  to.  which  are  a  key  which  enables  you  to 
determine  with  certainty  directly  the  key  is  used  what 
was  contracted  to  be  purchased.  In  the  case  of 
Shardlow  v.  CottereU  the  memorandum  there  furnished 
this  key  upon  the  face  of  it ;  and  so  in  the  case  of 
Bleakley  v.  Smith,  which  is  perhaps  the  nearest 
decided  case  to  the  present.  You  have  here  many 
words  of  description,  but  nevertheless  the  memo- 
randum fails  to  satisfy  the  requirements  of  the  Statute 
of  Frauds.  I  cannot,  therefore,  allow  parol  evidence 
to  be  given  to  show  what  property  was  intended  to 
be  dealt  with. 

Judgment  for  the  defendants. 

Solicitors,  Vizard  &  Monk  Smith ;  Pitman  &  Sons, 
for  F.  W.  Bayley,  Newcastle  (Staffs). 


March  8. 


Chan.  Div.  \ 
Byrne,  J.  / 

In  re  Bald. 
Bald  v.  Bald,  (a.) 

Conflict  of  laws  Scotch  xoill — General  power  of  appoint^ 
ment — English  appointor — Assets  for  creditors. 

The  exercise  by  an  Englishman  of  a  general  power  of 
appointment  conferred  by  the  will  of  a  Scotchman  is 
governed  by  Scotch  law,  and  consequently  the  fund 
appointed  does  not  become  assets  for  the  payment  of  the 
deots  of  the  appointor, 

John  Bald,  of  Monzie  Castle,  near  Crieff,  in  Perth- 
shire, made  in  1879  a  trust  disposition  and  settlement 
in  Scotch  form  which  was  of  a  testamentarv  nature, 
and  was  called  throughout  the  case  his  "  will." 

He  also  made  four  codicils  to  this  disposition  and 
settlement  at  various  times,  the  last  being  in  the  year 
1884. 

By  this  will  and  these  codicils  shares  of  the  tes- 
tator's residuary  estate  were  vested  in  trustees  upon 
trust  to  pay  the  income  thereof  to  his  children  and 
with  power  to  his  said  children  to  apportion  the 
capital  of  their  respective  shares  among  &eir  respec- 
tive issue,  and  "  wiUi  power  to  dispose  by  way  of 
legacy  to  the  extent  of  £2,000  sterling  thereof  to 
any  other  persons  my  said  children  may  choose." 

John  Bald  died  in  June,  1885,  and  his  will  and 
codicils  were  proved  in  England. 

He  was  at  the  date  of  his  will  a  domiciled  Scotch- 
man. He  left  several  children,  one  of  whom  was 
Edward  William  Bald. 

In  1887  E.  W.  Bald  borrowed  from  his  brother, 
the  defendant  R.  B.  Bald,  a  sum  of  £2,000,  giving 
him  at  the  time  a  written  promise  to  provide  for  the 
loan  by  his  will. 

In  January,  1889,  he   borrowed  a  sum  of  £500 

(a.)  Beported  by  Neville  Tbbbutt,  Esq.,  Barrifter- 
at-Law, 
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from  the  defendant  J.  B.  Harvey,  upon  a  like 
promise. 

In  1890  E.  W.  Bald  made  his  will,  and  thereby, 
after  referring  to  the  aboye-mentioned  loans  and 
reciting  the  power  of  appointment  oonferred  by  the 
will  of  his  father,  he  directed  **  that  in  the  event  of 
my  being  indebted  to  the  said  J.  B.  Harvey  at  the 
date  of  my  death,  and  in  the  event  of  my  general 
estate  being  insufficient  to  pay  the  amount  of  such 
indebtedness  in  fuU,  the  trustees  or  trustee  for  the 
time  being  of  the  will  of  my  said  father  shall  stand 
possessed  of  so  much  of  the  capital  of  my  said 
share  (not  exceeding  £2,000)  as  shall  make  up  the 
amount  by  which  my  general  estate  shall  be  insuffi- 
cient to  pay  my  said  indebtedness,  in  trust  for,  and  I 
bequeath  and  dispose  of  the  same  to  the  said  J.  B. 
Harvey  absolutely,  in  or  towards  the  payment  of  my 
said  indebtedness." 

The  testator  g^ve  a  similar  direction  in  favour  of 
B.  B.  Ba]d. 

E.  W.  Bald  died  in  1890,  and  his  will  was  proved 
in  England.  His  estate  was  insolvent,  and  the  above- 
named  debts  were  still  owing  at  his  death. 

B.  B.  Bald  and  J.  B.  Harvey  now  claimed  to  have 
the  legacy  of  £2,000  applied  as  directed  by  the  will 
of  E.  W.  Bald. 

This  claim  was  resisted  by  the  Bank  of  Liverpool 
(Limited),  who  were  also  creditors  of  the  estate  of 
E.  W.  Bald,  and  who  had  been  appointed  to  repre- 
sent the  other  creditors,  on  the  ground  that  his 
exercise  of  the  power  of  appointment  made  the 
legacy  assets  for  the  payment  of  his  debts  generally. 
Thereupon  the  trustees  of  the  will  of  John  Bald  took 
out  this  originating  summons  against  the  executrix 
of  E.  W.  Bead,  the  appointees,  and  against  the  bank, 
asking  for  a  direction  as  to  whom  the  legacy  was 
payable.  There  appeared  to  be  some  doubt  as  to 
whether  E.  W.  Bald  had,  at  the  date  of  his  will  and 
of  his  death,  a  Scotch  or  English  domidl ;  but  it  was 
admitted  for  the  purposes  of  the  argument  that  it 
was  English.  It  was  also  admitted  that,  according 
to  Scotch  law,  the  exerdse  of  the  power  of  appoint- 
ment by  E.  W.  Bald  did  not  make  the  Wacy  assets 
for  this  payment  of  his  debts,  and  that  this  was  the 
case  whether  he  had  a  Scotdi  or  Enfflish  domidl. 
The  appointees  contended  that  even  if  the  English 
law  did  apply  they  were  entitled  to  the  le^^aoy  as  the 
appointment  was  for  value ;  but  this  question  did  not 
need  to  be  determined. 

Hughes,  for  the  trustees  of  John  Bald. 

H.  Wace,  for  B.  B.  Bald  and  J.  B.  Harvey.— The 
appointment  merely  names  the  persons  who  are  to 
take  under  the  will  of  John  Bald,  and  their  rights 
are  the  same  as  if  thev  were  expressly  mentioned  as 
legatees  in  the  will  of  John  Bald.  There  seems  to  be 
no  reported  case  covering  this  question. 

Asibury,  Q,C»,  and  C,  E.  E.  JenJnnt,  for  the  Bank 
of  laverpool. — The  exercise  of  the  power  by  an 
Englishman  made  the  question  one  to  he  governed  by 
English  law. 

Eve,  Q.C,  and  Dauney,  for  other  parties. 

Bybnb,  J. — Although  the  power  of  appointment 
was  exercised  by  a  domiciled  Englishman,  by  a  will 
in  English  form,  yet,  as  the  power  was  created  by  the 
will  of  a  domiciled  Scotchman,  I  think  the  law  of 
ScoUand  applies,  and  that,  oonsequentiy,  the  legacy 
goes  to  the  appointees  freed  fet>m  the  claims  of  the 
general  creditors  of  E.  W.  Bald. 

Declaration  accordingly. 

Solicitors,  Batesons,  Warr,  <fe  Wimshurst,  Liver- 
pool \  E,  F,  &  E,  Landon ;  Alsop,  Stevens,  Harvey, 
db  Crooks,  Liverpool ;  C7.  W,  DommeU  dc  Sons, 


Q.  B.  Div.  I  ^j-_g 

(Hawkins  and  Wright,  JJ.)  f  ^"^  ®* 

Andrews  v,  Dbntoit.  (a.) 

Licensing  law — Conviction — Selling  liquor  withmd  a 
licence — Protection  order — Licensing  Ad,  1872,  s,  3. 

The  licence-holder  of  certain  licensed  premises  re- 
mained on  the  premises  and  continued  to  sell  liqwir 
after  a  protection  order  Tiad  been  granted  in  respect  of 
the  premises  to  another  person. 

Held,  that  the  licence-holder  was  not  liable  to  convic- 
tion for  selling  liquor  witJ^ut  liaving  a  licence  under 
section  3  oft?ie  Licensing  Act,  1872. 

Case  stated  b^  a  metropolitan  pMolioe  magistrate. 

An  information  was  laid  against  the  respondent 
charges  him  with  selling  beer,  on  the  6th  October, 
1896,  without  having  a  licence,  contrary  to  section  3 
of  the  Licensing  Act,  1872. 

The  respondent  was  the  Uoence-holder  of  oertain 
licensed  premises  under  a  licence  granted  in  June, 
1896.  In  pursuance  of  a  bargain  entered  into  with  a 
person  named  Jocelyn  for  the  sale  of  bis  interest  in 
the  premises,  he  joined  with  Jocelyn  in  giving  notice 
of  an  intention  to  appljr  for  a  protection  order  ia 
favour  of  Jocelyn.  Notice  was  also  given  of  ^  an 
intention  to  apply  at  the  next  special  transfer  sessions 
for  a  transfer  of  the  licence  to  Jocelyn.  The  protec- 
tion order  was  made  on  the  3rd  of  October,  1896. 
The  licence  was  at  the  same  time  indorsed  bv  the 
respondent  as  follows:  "I  hereby  assign  all  my 
rignt,  titie,  and  interest  in  this  certidcate  to  Theogeoe 
Jocelyn  " ;  but  it  was  not  handed  over  to  Jooelyn. 

In  consequence  of  a  dispute  having  arisen,  the 
respondent  refused  to  vacate  the  premises,  and  con- 
tinued to  carry  on  the  business  till  the  9th  of 
October.  Jocelyn  then  entered  the  premises  and  a 
transfer  of  the  Uoenoe  was  duly  made  at  the  speoisl 
transfer  sessions. 

The  ma^trate  before  whom  the  information  was 
heard  acqmtted  the  respondent. 

Danckwerts,  for  the  appellant. —The  effect  of  the 
protection  order  granted  to  Jocelyn  was  to  preclude 
the  respondent  from  further  selling  under  the  licence. 
It  was  not  intended  that  two  persons  should  be  enti- 
tied  to  sell  liquor  under  tiie  same  licenoe.       Per- 
sons applying  for  a  protection  order  must  be  in  audi 
a  position  as  would  have  entitled  them  to   a  transfer 
of  the  licence  had  the  transfer  sessions  been  sitting. 
For  that  purpose  it  was  necessary  that  tbe  change 
should  have  taken  place  before  the  protection  order 
came  into  operation:  see  Alehouse  Act,  1828  (9  €ko. 
4,  c.  61),  s.  4,  and  Beg,  v.  Liverpool  (Justuxs  of),  11 
Q.  B.  D.  638.    [Wright,  J.— Does  not  3roar  mfor 
ment  go  to  show  that  the  protection  order  is   ▼oid  F] 
The  respondent,  having  joined  in  the  applioatioa  for 
the  order,  is  not  in  a  position  to  raise  that  objection. 

Lawson  Walton,  Q,C,,  and  Bodkin,  for  the  respon- 
dent, were  not  called  on. 

Hawkins,  J.^The  magistrate  was  ri^t.  Tlie 
respondent  was  carrying  on  the  bnsinefls  of  a  beer- 
house-keeper under- a  licence  granted  in  June,  1896, 
which  he  cootemplated  transferring  to  Jooelyn.  There 
had  been  no  actual  assii^nment,  and  tbe  respondent 
kept  the  licence  and  continued  in  the  house.  He  had 
been  negotiating  with  Jocelyn  to  transfer  the  licence 
together  with  possession  of  the  house.  In  the  mean- 
time the  magistrate  had  power  to  grant  a  protection 
order.  An  order  was  accordingly  granted  It  may 
be  that  that  order  was  bad.    Ml  I  say  is  that  the 

(rt.)  Reported  by  0.  G.  Wilbraham,  Esq^. ,  Barrister- 
i^t-Law, 
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rapondent  had  the  lioenoe  and  oontinned  in  the 
hoQ»t  tod  there  is  no  ground  for  saying  that  his 
lioeDoe  was  cancelled. 

FwoBT,  J.— I  agree.  I  do  not  assent  to  Mr. 
Dftockwerts'  point  that  the  change  must  have  taken 
plioe.  The  statute  applies  to  cases  where  there  is  or 
ii  gomg  to  be  a  change.  The  respondent's  licence 
vu  not  cancelled,  therefore  the  offence  charged  was 
not  pro?ed.  The  respondent  was  entitled  to  go  on 
MUmg  liquor  under  the  licence. 

Solicitors  for  the  appellant,  Wontner  &  Bona. 

Solicitors  for  the  respondent,  MaiUands,  Peckham, 
iCo, 


Q.  B.  Div.  1  A     -1  o 

(Wills  and  Grantham,  JJ.)  /  ^^^  ^' 

LnDs  PsBicAirENT  BEinspiT  BxTiLDiNa  Sooiety  v. 
Mallandaine.  (a.) 

Inland  revenue — Income  tax — Building  society — Ad- 
vancet  to  borrowing  members — Mortgage — Profits  and 
gains — Borrowers*  periodical  repayments — Deductions 
—Liability  of  society  to  pay  income  tax  under  Schedule 
D  on  interest  charged  on  loans—Schedule  D  of  the 
Imme  Tax  Act,  1842  (5  <fe  6  Vict.  c.  35),  s.  100,  and 
Ad  of  1863  (16  &  17  Vict.  c.  34),  ss.  2,  40. 

A  building  society  received  subscriptions  from  its 
inating  memberSy  and  from  the  fund  so  raised  advances 
•ere  made  to  its  borrowing  members,  secured  by  mort" 
fi^e,  and  the  advances  were  repaid  to  the  society  by 
iuAiimenls. 

The  Inland  Revenue  Commissioners  claimed  income 
*»  w^er  Schedule  D,  from  the  society  on  that  portion 
^fj^ae  repayments  which  represented  the  interest  charged 
Hf  the  society  on  the  respective  loans, 

Beid,  that  the  society  was  liaUe  to  pay  income  tax 

ne'er  Schedule  Z>.  upon  the  sums  received  by  way  of 

iftertttf  although  such  sums  were  not  '*  yearly  **  interest. 

London  County  Council  v.  Grove,  ante,  p.  279, 

Mowed. 

Ohs  stated  by  the  oommissioners  for  special  pur- 
^OSM  of  the  Income  Tax  Acts  on  an  appeal  by  the 
'  r  against  an  assessment  of  £60,200  made  upon 
by  the  commissioners  for  general  purposes, 
Schedule  D  of  the  Income  Tax  Acts,  for  the 
^isr  ended  the  5th  of  April,  1895,  in  respect  of 
Bterast  received  from  its  borrowing  members. 

The  society  n^as  established  in  Leeds  in  1848  under 
^  provisions  of  the  Building  Societies  Act,  1836 
(  4b  7  Will.  4,  c.  42),  and  was  in  1875  incorporated 
sder  the  provisions  of  the  Building  Societies  Act, 
'74  (37  &  38  Vict.  c.  42}. 

The  objecta  of  the  society  are  to  raise  by  subscrip- 
ts of  the  members  a  fund  out  of  which  to  make 
(vaaoei  to  members  upon  security  of  freehold,  copy- 
Id,  or  leaeehold  estates  by  way  of  mortgage,  such 
ianoes  bein^  made  to  members  of  the  society  only, 
I  this  alone  constituted  the  business  of  the  society. 
Khe  oon«tittLtion  and  course  of  business  of  the 
iaty  are  aa  follows : 

Ehemenibera  are  those  persons  who  hold  one  or 
te  shares,  or  one  or  more  fifth  parts  of  a  share  in 
iSDoety,  the  ahares  being  diyided  into  two  classes 
tnnTily,  inveators'  shares  and  borrowers*  shares. 
qneation  aa  to  shares  held  by  investing  members 
liaised  in.  this  case.  The  borrowers  are  the  mem- 
Ito  whom  money  is  advanced  by  the  society  upon 

sacuiity   of     their  property.     A  person  desiring 


)  Beporied   'hy  Ekskine  Bbid,  Esq.,  Barrister- 
at-Law. 


an  advance  gives  particulars  of  the  amount  required 
and  the  security  offered.  If  the  loan  is  approved 
money  is  advanced  so  soon  as  a  mortgage  to  the 
society  is  executed.  In  all  cases  the  advance  is  made 
in  respect  of  one  or  more  shares  or  fifths  of  shares 
which  the  borrower  takes  in  the  society.  Upon  eadi 
share  he  pays  2s.  6d.  a  week.  If  the  advance  be  a 
large  one  the  repayment  is  spread  over  a  great  num- 
ber of  years.  Hence,  of  the  first  instalment  of  28.  61. 
per  week  a  relatively  large  part  would  be  appropriated 
to  interest  and  a  relatively  small  part  to  the  repay- 
ment of  the  principal.  If,  however,  the  borrower 
elects  to  spUt  up  his  loan  into  several  smaller  shares, 
then  he  would  pay  2s.  6d.  per  week  on  each  of  these 
shares,  and,  since  they  would  be  payable  in  a  rela- 
tively short  time,  the  amount  of  2s.  6d.  appropriated 
to  interest  would  be  smaller  and  the  amount  appro- 
priated to  the  repayment  of  principsi  larger. 

In  order  to  obtain  the  necessary  funds  for  its  staff, 
offices,  and  the  like,  the  society  charges  a  slightly 
higher  rate  of  interest  to  borrowing  members  than  it 
grants  to  depositors,  or,  gener^y  spesJdng,  to 
investing  members.  Whatever  surplus  accumulates 
out  of  the  fund  so  brought  into  existeoce  is  from 
time  to  time  divided  among  the  members  of  the 
socie^.  On  the  6th  of  October,  1896,  there  were 
2,468  borrowing  members  of  the  society,  owing 
£1,367,724  to  the  society. 

Dicey,  Q,C.  (with  him  Sir  Edward  Clarke,  Q.C., 
Lord  Robert  Cecil,  and  M.  Macnaghten),  for  the 
society. — Income  tax  is  only  chargeable  on  interest 
when  it  is  an  annual  interest,  which  this  is  not;  in 
other  cases  interest  must  be  charged,  if  at  all,  as 
profits,  and  the  society  admittedly  has  made  no 
profits.  The  borrowing  members  should  deduct 
whatever  amount  of  income  tax  is  payable  in  respect 
of  the  property.  That  they  have  already  done,  or 
ought  to  have  done,  under  Schedule  A,  and  the 
Grown  has  no  right  to  levy  a  tax  ou  the  same 
property  twice. 

Sir  R,  B,  Finlay,  S.Q.  (with  him  Danckiverts  and 
Peacock),  for  the  Grown. — The  tax  claimed  under 
Schedule  D  has  nothing  whatever  to  do  with  any 
tax  paid  on  the  same  property  under  Schedule  A. 
Admittedly  the  interest  which  is  now  sought  to  be 
charged  in  the  hands  of  the  mortgagees — that  is,  in 
the  hands  of  the  society — ^is  not  in  the  nature  of 
''profits  or  gains,**  but  is  interest  accruing  to  them  in 
respect  of  loans.  The  borrowing  membm — that  is, 
the  mortgagors — are  not  entitlMl  to  deduct  this  tax 
from  the  instalments  as  they  become  due  and  payable 
to  the  society,  inasmuch  as  it  does  not  fall  within 
section  40  of  16  &  17  Vict.  c.  34,  under  which  the 
occupier  of  a  house,  for  example,  is  entitled  to 
deduct  the  property  tax  to  be  paid  by  the  landlord. 
That  seetion  is  as  follows :  '*  Every  person  who  shall 
be  liable  to  the  payment  of  any  rent  or  any  yearly 
interest  of  money  or  any  annuity  or  other  annual 
payment,  either  as  a  charge  on  any  property  as  a 
personal  debt  or  obligation  by  virtue  of  any  contract, 
whether  the  same  shall  be  received  or  payable  half- 
yearly  or  at  any  shorter  or  more  distant  periods,  shall 
be  entitled  ...  to  deduct  and  retain  thereout 
the  amount  of  the  rate  of  duty  then  payable.  .  .  . 
Provided  always  that  no  tenant  or  occupier  of  any 
property  chargeable  under  Schedule  A  of  this  Act 
shall  be  entitled  to  deduct  or  retain  out  of  the  rent 
thereof  any  greater  sum  than  the  amount  of  the 
duty  which  shall  have  been  assessed  and  charged 
upon  or  in  respect  of  such  property,  and  actu^y 
paid  by  such  tenant  or  occupier."  The  commissioners 
have  found  as  a  fact  that  part  of  the  instalments 
paid  by  the  borrowers  consists  of  interest,  which  is 
the  subject-matter  of  the  assessment,  and  they  con- 
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firmed  the  assessment,  being  of  opinion  that,  though 
the  society  did  not  carry  on  trade,  the  interest 
received  by  them  was  chargeable. 

The  following  cases  were  referred  to:  London 
County  Council  v.  Orove,  ante,  p.  279 ;  Pugh  y. 
Heath,  30  W.  B.  663,  7  App.  Gas.  235;  Attorney- 
General  y.  Worrall,  43  W.  B.  118,  [1895]  1  Q.  B.  99 ; 
Middlesbrough  Permanent  Building  Society,  53  L.  T. 
N.  8.  492 ;  CUrical  Assurance  Co.  v.  Carter,  37  W.  E. 
346,  22  Q.  B.  D.  444. 

Sir  Edtvard  Clarke  replied. 

Wills,  J. — I  think  the  principle  which  ought  to 
determine  our  judgment  in  this  case  is  perfectly  clear, 
although  it  is  not  always  so  in  revenue  cases,  which 
are  not  unf requently  extremely  perplexing.  Taxation 
is  the  creation  of  statute,  and  all  we  have  to  do  in 
this  case  is  to  see  how  the  broad  principle  of  the 
statute  applies  to  the  facts  before  us.  For  the  pur- 
pose of  deciding  that,  it  is  immaterial  (except  on  the 
question  of  alleged  hardship)  for  the  court  to  go  into 
the  question  of  whether  or  not  property  tax  under 
8cheaule  A  has  been  levied  and  paid  on  the  property 
mortgaged  to  the  company.  One  thing  is  certain,  it 
it  has  been  paid,  it  has  been  paid  by  the  mortgagors 
— the  borrowing  members — ^and  not  by  the  society. 
For  that  reason  it  seems  to  me  highly  probable  that 
a  large  portion  of  the  mortgaged  property  has 
escaped  taxation  so  far  altogether,  because  by  far 
the  greater  number  of  the  borrowing  members  would 
be  in  a  position  to  claim  and  would  claim,  exemption 
from  liability  to  pay  that  particular  branch  of  income 
tax  by  reason  of  the  smallness  of  their  incomes. 

I  feel  clear  on  this  point  also  that  the  payments  made 
by  the  borrowing  members  are  not  yearly  interest. 
I  do  not  base  my  conclusion  that  this  is  not  a  yearly 
interest,  on  the  fact  that  these  repayments  are  made 
monthly.  That  does  not  affect  the  question  at  all ; 
but  the  interest  is  so  inextricably  mixed  up  with 
principal,  and  the  amount  varies  so  from  month,  to 
month  under  the  system  adopted  by  the  society  for 
these  repayments  that  it  cannot  reasonably  be 
regarded  as  an  annual  interest  within  the  meaning 
of  the  statute.  By  that  term  is  meant — speaking 
generally — a  fixed  sum  per  annum  payable  as  interest 
on  an  amount  outstanding,  which  can  at  all  times 
readily  be  known. 

Now,  it  is  part  of  the  appellants'  contention  that 
the  interest  paid  to  the  society  cannot  be  distinguished 
from  what  is  capital  in  the  instalments,  and,  there- 
fore, that  they  are  unable  to  furnish  the  return 
demanded  by  the  commissioners.  That  is  a  view  of 
the  matter  I  do  not  agree  with.  On  the  other  hand 
the  persons  who  make  these  periodical  payments, 
consisting  as  I  have  said  of  a  variable  amount  of 
interest  and  of  repaid  capital,  certainly  cannot  be 
expected  to  ascertain  how  much  is  interest  and  how 
much  capital,  and  are  therefore  not  qualified  to  make 
the  deduction,  if  it  were  their  duty  to  do  so.  Having 
decided  that  this  is  not  an  annual  interest,  the  case 
comes  down  to  the  simple  question  of  whether  the 
payments  are  properly  the  subject  of  taxation  under 
Schedule  D  of  the  Income  Tax  Acts.  In  my  opinion 
they  certainly  are.  It  is  obvioudy  intended  that 
money  received  by  way  of  interest  by  a  society  should 
be  taxed,  and  it  makes  no  difference  that  the  interest 
may  last  for  less  than  one  year,  and  mJay  not  properly 
be  classed  under  the  term  **  yearly  interest."  It  is 
clear  enough  that  the  word  interest  is  meant  to 
include  interest  on  money  as  it  accrues,  which  is 
nevertheless  not  reserved  or  payable  as  yearly 
interest.  The  case  of  the  London  County  Council  v. 
Grove  is  very  much  in  point,  and  there  the  Court  of  ' 
Appeal  held  that  payments  of  interest  were  charge- 
able in  the  hands  of  the  mortgagee.    The  Solicitor- 


General  has  amply  satisfied  me  with  regard  to  the 
powers  given  the  commissioners  to  make  this  daim  by 
the  charging  sections  of  the  Act.  Our  judgment, 
therefore,  must  be  for  the  Crown,  leaving  it  to  be 
ascertained  how  much  of  the  gross  sum  is  interest  and 
how  much  principaL 

Geantham,  J.,  concurred. 

Appeal  dismissed  with  costs* 

Solicitors  for  the  appellants,  Torr  <fe  Co.,  for  Middle- 
ton  (&  Co.,  Leeds. 

Solicitor  for  the  Crown,    The  Solicitor  of  Inland 
Revenue. 


Q.  B.  Div.  1  .    ^  g 

(Cave  and  Lawrance,  JJ.)  j  f       • 

CoNBOY  V.  Peacock,  (a.)] 

County  court — Practice — Employers*  liability — Want  of 
due  notice  of  injury — Statutory  defence — Employers^ 
Liability  Act,  1880  (43  <fc  44  Vict.  c.  42),  s.  4— 
County  Court  Rules,  1889,  ord.  10,  rr.  10,  18a. 

In  an  action  in  the  county  court  for  compensation 
under  the  Employers'  Liability  Act,  1880  (43  <k  44  Viet. 
c.  42),  the  defence  that  the  plaintiff  has  not  given  due 
notice  of  tlie  injury  as  required  by  section  4  of  that  Act 
is  a  statutory  defence  within  the  meaning  of  the  County 
Court  Rules,  1889,  ord.  10,  r.  18a,  and  unless  the  de- 
fendant has  duly  filed  a  notice  of  his  intention  to  rely 
upon  such  statutory  defence  he  cannot  avail  hirMelf 
thereof  at  the  trial. 

This  was  an  appeal  by  the  defendant  from  the 
judgment  of  the  deputy  county  court  judge  (S.  G. 
liushington,  Esq.)  at  Wandsworth. 

The  action  was  brought  under  the  Employers' 
Liability  Act,  1880,  by  a  bricklayer's  labourer  against 
the  builder  who  employed  him. 

The  facts  of  the  case  shortly  were  that  the  plaintiff 
on  the  17th  of  June,  1896,  was  employed  under  the 
defendant's  foreman  as  a  hodman  in  the  repair  of  a 
chapd  at  CamberweU,  and  whilst  so  employed  he 
was  injured  by  a  portion  of  the  scaffolding  falling 
upon  lum  owing  to  it  not  being  properly  seoored 
Immediately  after  the  accident  the  foreman  was  In-" 
formed  of  what  had  happened,  and  a  few  days  after- 
wards the  foreman  told  the  defendant  of  the  event. 

On  the  3rd  of  August,  more  than  six  weeks  after 
the  accident  occurred,  the  plaintiff  gave  the  defendant 
a  written  notice  that  he  had  sustained  injury  aa 
above  stated. 

Section  4  of  the  Employers*  Liability  Act,  1880  (43 
&  44  Vict.  c.  42),  provides  that  "  an  action  for  the 
recovery  under  this  Act  of  compensation  for  an 
injury  shall  not  be  maintainable  unless  notice  that 
injury  has  been  sustained  is  given  within  siz  vyeeks. 
and  the  action  is  commenced  within  six  months 
after  the  occurrence  of  the  accident  causing  the  in- 
jury." 

The  plaintiff,  however,  commenced  his  action  within 
the  six  months. 

In  the  particulars  of  claim  it  was  stated  that  the 
accident  occurred  on  the  23rd  of  June  instead  of  the 
17th.  At  the  trial,  when  it  was  proved  that  the 
accident  had  really  happened  on  the  17th.  counsel  for 
the  defendant  objected  that  the  notice  of  the  injnry 
had  not  been  given  within  the  six  weeks  as  required 
by  section  4,  but  the  deputy  judge  ruled  that  the 
objection  was  a  statutory  defence,  and  that,    there- 

(a.)  Reported  by  E.  G.  Stillwell,  Esq.,  Barrister- 
at-Law. 


VoLXLt.        [j«ie5.i89?.]      THfi  WEEKLY  REPORTER. 


503 


High  Coubt. 


CoNROY  V,  Peacock. —Pratt  v.  SoTJfTH-BASTBBN  Eailway  Ck). 


High  Coubt. 


lore,  the  defendant  oonld  not  avail  himself  of  it 
without  ginng  proper  notice.  The  jury  returned  a 
Tordict  for  the  plaintiff,  and  judgpnent  was  entered 
aeoordinffly  for  nim. 

From  tiiis  judgment  the  defendant  now  appealed. 

By  the  Gouil^  Court  Bules,  1889,  ord.  10,  r.  10,  it 
18  provided  as  follows :  '*  Where  the  defendant  intends 
to  rely  upon  any  of  the  grounds  of  defence  men- 
tioned in  rules  11,  12,  13,  14,  15,  16,  17,  18,  19,  and 
20  of  thle  order,  or  upon  any  counter-claim,  he  shall 
file  a  notioe,  stating  uiereon  his  name  and  address, 
together  with  a  concise  statement  of  such  grounds, 
five  dear  da^  before  the  return  day.  .  .  .  Pro- 
vided that,  in  case  of  non-compliance  with  this  and 
the  above-mentioned  rules,  and  of  the  plaintiff's  not 
ooDflentixig  at  the  trial  to  permit  the  defendant  to 
avail  himself  of  such  defence,  the  judge  may,  on  such 
tenns  as  he  shall  think  fit,  adjourn  the  tnal  of  the 
letion  to  enable  the  defendant  to  give  such  notice." 

Sole  18a  of  the  same  order  provides  that  "  Where 
many  action  the  defendant  relies  upon  any  statutory 
defence,  or  any  defence  of  which  he  is  required  by 
•Dj  itatute  to  give  notice,  he  shall  in  his  statement 
nt  forth  the  year,  chapter,  Bnd  section  of  the  statute, 
or  the  short  title  thereof,  and  the  particular  matter 
i^on  which  he  relies." 

8tq>hen  Lvnch,  for  the  appellant. — ^The  judgment  in 
the  oourt  below  is  wrong.  The  plaintiff  cannot  bring 
hii  action  without  ^ving  notioe  as  provided  by  section 
4— ID  fact,  the  givmg  of  such  a  notioe  is  a  condition 
pieoedent  to  the  bringing  of  an  action  under  the 
Amployers'  Liability  Act,  and  it  is  immaterial  whether 
the  defendant  does  or  does  not  give  notice  that  he 
intends  to  relv  upon  the  fact  that  the  plaintiff  has 
httled  to  oomply  with  section  4. 

Ifoyeef,  for  the  respondent,  was  not  called  upon. 

CLivs,  J. — I  think  this  appeal  must  be  dismissed. 

It  eeems  to  me  this  is  a  very  clear  case.     The  action 

ii  brought  under  the  Employers'  Liability  Act,  1880, 

iectian  4  of  which  provides  that  an  action  for  the 

recovery  under  that  Act  of  compensation  for  an  injury 

■ban  not  be  maintainable  unless  notice  that  injury 

has  been  sustained  is  given  within  six  weeks  from 

the  occurrence  of  the  accident  causing  the  injury. 

la  the  present  case  such  notice  was  not  given  until 

three  days  after  the  six  weeks  had  expired,  and  the 

defendant  at    the   trial  raised    the    objection    that 

[   sotioe  WBa  not  given  in  accordance  with  that  section. 

I  That  is  dearly  a  statutory  defence.     Now  it  is  pro- 

I   vided  by  the  County  Court  Rules,  1889,  ord.  10,  rr. 

10  and  1 8a  that  where  a  defendant  intends  to  rely 

I  open  any  statutory  defence  he  must  file  a  notice  with 

I  a  ooodae  statement  of  such  grounds  and  set  out  in 

I  tnch  statement  the  year,  chapter,  and  section  of  the 

I  statute  on  v^faich  he  relies. 

The  defendant,  however,  did  not  file  any  such 
sotioe,  and  the  learned  county  court  judge  h^d,  and 
I  ikhtly  so,  that  he  could  not  at  the  trial  avail  himself 
nihe  defence  that  the  plaintiff  had  not  given  notice 
cf  the  injury  as  required  by  section  4  of  the 
l&nployers  Liiability  Act,  1880,  because  he,  the 
'^eCendant,  had  not  filed  a  notice  that  he  intended  to 
ttise  that  defence. 

Uoder  the  proviso  to  rule  10  the  defendant  might 
lave  appHed  xor  an  adjoumement  so  as  to  enable  him 
|»  give  notioe  of  such  defence,  but,  for  reasons  best 
bown  to  biniBeU,  he  did  not  do  so.  He  now  appeals 
Is  this  court  from  the  ruling  of  the  learned  judge. 
We  are  of  opinion  that  his  decision  was  perfectly 
%ht.    This  appeal  must  therefore  be  dismissed  with 


hAWBJLMtJB,    J* — I   entirely   concur  in  what   my 
brother  has  said. 


Appeal  dismisaed. 

Solicitor  for  the  appellant,  8.  Franklin, 

Solicitor  for  the  respondent,  C  F,  Appleton. 


(Cave  and  Lawrance,  JJ.)  }  ^P"*  ^• 

Pratt  v.  South-Eastekn  Bailway  Co.  (a.) 

Bailway-^Cloak-TOom — Article  depo$ited — Ticket — Con^ 
ditum  on  ticket — "  Not  responsible  for'* — Meaning  of. 

The  plaintiff  deposited  a  gun  of  over  £10  in  value  in 
the  cloak-room  of  the  defendants^  and  received  a  ticket 
which  contained  the  condition  that  **the  company  vnll 
not  he  responsible  for  articles  left  at  the  station  unless 
the  same  be  duly  registered  and  a  ticket  given  in  ex- 
change  ;  the  company  will  not  be  responsible  for  any 
package  exceeding  the  value  of  £10."  When  the  gun  wets 
given  back  to  the  plaintiff  it  was  found  to  be  damaged 
through  the  careless  handling  of  the  company* s  servants. 

Held,  that  the  words  in  the  condition,  *'  not  responsible 
for  any  package  exceeding  the  value  of  £10,"  meant  not 
responsible  for  either  the  loss  of  such  article  or  any 
damage  to  it,  and  protected  the  company  against  not  only 
the  loss  of  such  article,  but  also  any  damage  to  it,  and 
that  the  plaintiff  therefore  liad  no  right  of  adion  against 
the  company. 

Appeal  by  the  defendants  from  the  judgpnent  of 
the  learned  deputy  county  court  judge  sitting  at  the 
Southwark  County  Court. 

Hie  plaintiff  deposited  his  gun  in  the  cloak-room  of 
the  defendants,  and  upon  such  deposit  he  received  a 
ticket  which  he  had  to  produce  and  give  up  on 
receiving  the  gun.  On  the  face  and  back  of  this 
ticket  were  printed  certain  conditions,  but  as  a 
matter  of  fact  the  plaintiff's  attention  was  not  called 
to  these  conditions,  and  he  did  not  know  what  the 
particular  conditions  were,  but  the  learned  deputy 
judge  considered  that  he  was  bound  by  the  case  of 
Van  Toll  v.  The  South-Eastern  Bailway  Oo.,  10  W.  B. 
578,  12  C.  B.  N.  S.  75,  to  hold  that  the  plaintiff  was 
bound  by  the  conditions. 

These  conditions  contained  the  following :  "  The 
company  will  not  be  responsible  for  articles  left  by 
passengers  at  the  station  unless  the  same  be  dulv 
registered,  for  which  a  charge  of  2d.  per  article  will 
be  made  and  a  ticket  given  in  exchange;  and  no 
article  will  be  given  up  without  the  production  of 
the  ticket,  or  satisfactory  evidence  of  tne  ownership 
being  adduced.  A  charge  of  Id.  jper  diem,  in  addition, 
will  be  made  on  all  articles  left  m  the  lusgage  room 
for  a  period  longer  than  twenty-four  hours.  The 
company  will  not  be  responsible  for  any  package 
exceeding  the  value  of  £10." 

The  phdntiffs  gun  exceeded  in  value  £10,  and 
when  it  was  delivered  by  the  company  to  the  plaintiff 
it  was  found  to  be  broken,  and  the  leamea  judge 
found  that  it  was  so  injured  by  the  careless  handling 
of  the  defendants'  servants,  and  as  he  construed  the 
condition  upon  the  ticket  that  "the  company  will  not 
be  responsible  for  any  package  exceeding  the  value 
of  £10  "  as  having  reference  to  the  loss  of  the  article 
only,  and  not  to  any  damage  it  might  sustain,  he 
accordingly  held  that  the  company,  although  they 
would  not  have  been  liable  for  the  loss  of  the  gun, 
yet  were  liable  for  the  damage  to  it ;  and  as  he 
estimated  that  damage  at  £5  5b.,  he  gave  judgment 
for  the  plaintiff  for  £5  5s.  and  costs. 

The  defendants,  by  leave,  appealed. 

(a.)  Beported  by  Sir  Shebston  Bakkb,  Bart., 
k  Barrist«r-at-Law. 
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Reginald  Brown  (Archibald  Willis  with  him)  for 
the  appellants. — The  learned  judge  was  wrong  in 
holding  that  the  company  were  protected  against  the 
loss  of  the  gun  only,  but  not  against  the  damage  to 
it.  The  words  ''  responsible  for  "  in  the  condition  on 
the  ticket  mean  that  the  company  will  not  be  liable 
or  answerable  for  either  the  loss  of  the  article  itself 
or  any  injury  or  damage  to  it.  The  construction 
placed  upon  the  condition  by  the  learned  judse  was 
too  narrow  a  construction,  as  it  is  unreasonable  that 
the  company  should  be  protected  by  the  condition 
against  tne  loss  of  the  article,  but  not  against  damage 
to  it.  In  Van  Tell  v.  The  South-Eaetem  Railway  Co, 
it  W8S  held  that  this  very  condition  covered  the  loss 
of  a  part  of  the  article  deposited ;  and  in  Pepper  ▼. 
South'Eaat^n  Railway  Co,,  17  L.  T.  N.  S.  469,  it 
was  held  that  the  company  were  protected  against 
delay  in  deUvering  the  article.  £k  the  greater  in- 
cludes the  less,  so  protection  against  the  loss  of  the 
article  includes  protection  against  any  injury  or 
damage  to  the  article. 

Hume- Williams,  for  the  respondent  (the  plaintifiP). — 
The  learned  judge  was  riffht  in  his  interpretation  of 
the  condition.  We  have  here  a  finding  of  fact  that 
the  gun  was  injured  owing  to  the  caroless  handling 
of  the  company's  serrants.  That  is  equivalent  to  a 
finding  that  the  injury  was  caused  by  the  negligence 
of  the  defendants.  Does  the  condition  protect  the 
company  from  the  negligence  of  their  own  servants  P 
It  would  be  a  most  unreasonable  construction  of  the 
condition  to  hold  that  it  did.  The  company  are  bailees 
of  this  gun  for  reward,  and  as  such  would  be  liable 
for  any  damage  to  the  gun  caused  by  their  negligence. 
If  they  seek  to  exempt  themselves  from  this  liability 
then  the  ontu  is  upon  them  to  make  the  condition 
absolutely  dear  to  the  other  contracting  party,  which 
they  have  not  done  in  this  case.  This  is  not  a  reason- 
able condition,  and  even  if  it  were,  the  company  can- 
not by  such  condition  escape  from  the  consequence  of 
their  own  negligence,  as  in  this  case. 

Cayb,  J. — ^I  am  of  opinion  that  the  judgment  in 
this  case  cannot  be  supported.  The  learned  judge 
took  the  view  that  the  word  ''  responsible "  meant 
responsible  for  loss,  and  that  it  did  not  mean  or 
indude  responsibility  for  damage.  The  result  of  that 
view  would  be  that  an  article  of  very  great  value 
might  be  irretrievably  damaged  and  the  damage 
might  be  equivalent  really  to  me  loss,  but  because  it 
was  damaged  and  not  lost  the  company  would  be 
responsible  for  the  full  amount.  I  cannot  think  that 
that  is  a  reasonable  interpretation  of  this  condition. 
There  are  words  in  the  earlier  part  of  the  condition 
which  we  cannot  neglect  altogether,  which  are  that 
"  the  company  will  not  be  responsible  for  articles 
left  by  passengers  at  the  station.^'  "  Besponsible  " 
there  must  mean  responsible  not  only  for  the  loss  of 
the  article,  but  also  for  damage  to  it.  It  seems  to 
me  that  when  we  have  the  same  word  later  on  in  the 
expression  **  The  company  will  not  be  responsible  for 
any  package  exceeding  the  value  of  £10,"  that 
means  what  it  says — namely,  that  the  company  will 
undertake  no  responsibility  for  any  article  which  is 
over  the  value  of  £10.  If  it  is  not  over  the  value  of 
£10  the  company  do  undertake  responsibility  for  it, 
and  they  are  responsible  either  for  the  loss  of  the 
article  or  for  damage  to  it ;  but  if  it  is  over  liie  vsdue 
of  £10  they  undertake  no  responsibility,  and  if  the 
owner  leaves  it  with  the  company  under  such 
circumstances  as  the  present,  he  does  so  at  his  own 
risk,  and  he  must  not  look  to  the  company  if  the 
thing  is  either  lost  or  damaged.  That  seems  to  me 
the  proper  construction  to  put  upon  this  condition, 
though  I  cannot  see  why  the  comnany  should  not 
have  made  the  matter  more  clear  by  saying,  "We 


will  not  be  responsible  for  loss  or  injury  to  the 
article."  The  question  is,  what  is  the  meaning  of 
the  words  "will  not  be  responsible  for"P  I 
think,  looking  at  the  way  in  widch  the  words  are 
used  in  the  former  part  of  the  ticket,  the  best  way  to 
construe  them  is  to  hold  that  they  mean  that  the 
company  will  not  be  responsible  at  all,  and  that  an 
artide  over  £10  in  value  is  taken  in  at  the  ownec^i 
risk,  and  not  at  the  company's  risk. 

liAWBAiroB,  J.,  concurred. 

Appeal  allowed. 

Solidtor  for  the  appellants,  J.  W.  WaMn. 

Solicitors   for  the  respondent,    Keene,  Marsland, 
Bryden,  Jc  Besant. 
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Q.   B.  DiV.  )  Tyr^^,     ,, 

(Hawkins  and  Lawrance.  JJ.)  ]  ^^'^"^  ^^' 

Beg.  v.  Felly  anb  Anothbb,  Jttstiobs  of 
Essex,  (a.) 

Licensing  Law — Closing  hours — Person  found  drunk  on 
licensed  premises  during  closing  hours — Penalty — 
Licensing  Act,  1872  (35  A  36  Vict.  c.  94),  s.  12. 

A  person  who  is  found  drunk  on  licensed  premises 
during  closing  hours  when  the  premises  are  actually 
closed  to  the  public,  and  who  is  neither  a  lodger  nor 
inmate  in  the  house,  may  be  convicted  under  section  12 
of  the  Licensing  Act,  1872,  of  **  being  found  drunk  on 
licensed  premises,**  as  such  premises  do  not  cease  to  he 
licensed  premises  when  they  are  actually  closed  to  the 
public  during  closing  hours. 

Bule  for  a  certiorari  to  quash  a  conviction  whereby 
the  applicant  for  the  rule,  Albert  Laoey,  waa  oon- 
victed  by  the  justices  of  Ongar,  in  the  county  of 
Essex,  of  being  found  drunk  on  licensed  premises. 

At  a  court  of  petty  sessions  hdd  on  the  9th  of 
January,  1897,  at  Oogar,  Lacey  was  summoned  on  a 
charge  of  beiuff  found  drunk  on  licensed  premiaes — 
namdy,  the  Bell  Inn,  Chipping  Ong^,  and  he  waa 
convicted  and  fined  5s.  with  costs. 

The  defendant  Lacey  was  in  the  Bell  Inn  on  the 
evemng  of  Sunday,  the  20th  of  December,  1896.  He 
did  not  leave  the  house  at  the  closing  time — ^namcdy, 
ten  o*dock — ^when  the  other  customers  left,  and  when 
the  house  closed  to  the  public. 

The  licensed  premises  having  been  dosed  at  ten 
o'dock  a  police  constable  gained  admission  to  the 
house  at  a  quarter  past  ten  o'dock,  when  be  found 
the  defendant  Lacey  drunk  in  the  private  bar  and 
talking  to  the  landlord.  He  gave  as  his  reaaon  for 
being  there  at  the  time  that  he  had  taken  and  paid 
for  a  bed  in  the  house  for  that  night,  and  the  land- 
lord made  the  same  statement  and  said  that  Ijaoey 
was  a  lodger. 

The  justices  disbelieved  this  statement,  and  f  onnd 
as  facts  that  Lacey  was  found  on  the  Ucenaed  pre- 
mises during  dosing  hours,  that  he  was  drunk  when 
so  found,  and  that  he  was  neither  a  lodger  new 
inmate  of  the  house  on  that  night,  and  they  oonvioted 
him  of  the  o£Eence  of  "being  found  drunk  on 
licensed  premises  "  within  the  meaning  of  section  12 
of  the  laoensing  Act,  1872,  which  provides  that 
<*  every  person  found  drunk  ...  on  any  lioenaed 
premises  shall  be  liable  to  a  penalty  not  exceeding  ten 
shillings." 

The  above  rule  for  a  certiorari  was  obtained »  on 
the  authority  of  Lester  v.  Torrens,  25  W.  K,   691,  2 

(a.)  Beported  by  Sir  Shekston  Baksr,   Bairt.. 
Barrister-at-Law* 
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Q.  B.  D.  403,  to  brinff  up  and  quash  .the  conTiotion 
OD  the  ground  that  *' uoenBed  premiBes  "  in  section  12 
meaitf  premiaeB  which  are  open  to  the  public  and 
before  dosing  time,  and  that  as  the  premiBes  at  the 
time  the  defendant  was  found  therein  were  closed  to 
thepaUie  they  were  not  **  licensed  premises  "  within 
the  meaning  of  section  12,  and  that  therefore  the 
def eodaat  could  not  be  convicted  of  being  found  drunk 
OD  lioensed  premises. 

ErU^  for   the  justices,  showed  cause  against  the 
rule.— The  justices  have   found  as  a  fact  that  the 
defendant  was  neither  a  lodger  nor  inmate  of  the 
home  on  the  night  of  the  20th  of   December,   and 
therefore  that  point  cannot  be  taken.    The  ground  of 
this  rale  is  that  the  licensed  premises  are  no  longer 
lioensed  premises  when  the  closing  hour  has  arrived 
sod  when    they    are    closed    to    the    public.      The 
question  therefore  in  this  case  is  whether  the  licensed 
premises  remain  licensed  premises  after  closing  time, 
and  when  thev  are  closed  to  the  public,  or  whether 
they  cease  to  be  licensed  premises  at  and  after  closing 
tuDB  when  they  are  closed  to  the  public.    The  case  of 
Ledery.  Torrent,  upon  the  authority  of  which  this  rule 
wu  granted,  is  entirely  different  from  the  present  case, 
sod  u  no  authority  for  tiie  proposition  that  lioensed 
premises  cease  to  be '  *  licensed  premises  "  within  section 
12  when  they  are  actually  closed  to  the  public  during 
elosmg  hours.     In  that  case  it  was  the  hmdlord  him- 
leUof  the  licensed  premises  who  was  charged  with 
hoog  fonnd  drunk  on  his  own  premises,  and  the  court 
tiiere  held  that  as  it  was  dunng  dosing  hours,  and 
M  the  house  was  actually  closed  to  the  public,  and 
sraybody  ezdnded  except  the  inmates,  the  landlord 
could  not  be  oonvioted  under  section   12  of  being 
iomd  drunk  on  lioensed  premises.     Here  the  def  end- 
mi  was  not  Uie  landlord  of  the  house,  he  was  not  a 
lodger  or  inmate  of  the  house,  and  he  had  no  right 
it  ^  to  be  there  except  to  use  the  house  as  a  pubfic- 
hooae.    The  cases  are  therefore  different,  and  Lester 
T.  Torrens  is  no  authority  for  setting  aside  this  con- 
vietioo,   or    for  saying  that  the  licensed   premises 
oessed  to  be  licensed  premises  during  closing  hours. 
The  defendant  could  also  have  been  convicted  under 
•eetkni  26  of  being  on  the  premises  during  closing 
hours.    It  would  lead  to  many  difficulties  if  licensed 
pnmises  were  held   not  to    be    licensed   premises 
ommg  cloon^  hours.    Thc^  remain  licensed  premises 
dniDg  the  whole  time  the  ucence  continues. 

/.  OgUj  in  smpport  of  the  rule. — ^The  question  is 
whether  these  premises  remained  ^'Ucensed  premises" 
sfter  they  were  actually  closed  to  the  public. 
Leder  v.  Tcrrenat  is  an  authority  that  the  premises 
wased  to  be  *'  licensed  premises  *'  within  the  mean- 
kg  of  seotion  12  as  soon  as  closing  time  had 
snmd  and  the  doors  had  been  closed  and  bolted 
nd  the  pnUio  exduded.  Licensed  premises  are  only 
faeoied  pzemiees  when  they  are  open  to  the  public 
t»  ise  as  lioensed  premises,  but  when  the  pubhc  can 
as  knger  nae  them  as  licensed  premises — namcdy, 
iBiDg  dosnny  hours,  then  the  premises  are  not 
Jwiiisid  premises;  see  the  judgment  of  Mellor,  J., 
^  Uder  T.  Torreiu  as  proving  this.  The  defendant, 
e,  heing  found  on  these  premises  durins 
hoozs*  was  not  found  drunk  on  "licensed 
within  section  12,  and  therefore  he  ought 
to  have  been  convicted. 

HiWKors,  J. — I  am  of  opinion  that  this  rule  ought 
be  disohare^ed.      The  conviction  which  we  are 
i  to  quash  is  a  conviction  under  section  12  of  l^e 
taing  Act,  1872,  which  says  that  a  person  who 
|louid  drunk  on  any  **  lioensed  premises ''  shall  be 
"  *  I  to  a  penalty.    The  applicant  for  this  rule  was 
dnmk  on  these  hcensed  premises  under  the 


circumstances  already  stated.  There  is  no  reason  to 
suppose  he  did  not  go  there  for  the  purpose  of  getting 
dnnk  and  using  the  premises  as  hcensed  premises ; 
and  unless  there  was  some  lawful  excuse  the  landlord 
would  be  liable  for  his  being  there  at  all.  The 
landlord  gave  the  excuse  that  he  was  a  lodger,  an 
excuse  wmch  the  justices  found  to  be  wholly  untrue. 
Ten  o'clock  being  the  dosing  hour,  it  has  been 
argued  in  support  of  this  rule  that  if  a  man  is  found 
drunk  on  the  licensed  premises  ten  minutes  before 
ten  he  is  liable  to  this  penalty  under  section  12,  but 
that  if  he  remains  and  is  found  drunk  on  the  same 
premises  ten  minutes  past  ten  o*dock  he  is  liable  to 
no  penalty  at  all ;  and  in  support  of  this  contention 
the  case  of  Lester  v.  Torrens  was  dted.  With  regard 
to  that  case  I  may  say  that  I  entirdy  agree  with  the 
decision  arrived  at.  That  was  a  charge  brought 
against  the  landlord  of  the  licensed  premises  himself 
of  being  found  drunk  on  his  own  licensed  premises 
during  dosing  hours,  and  when  the  house  was  dear 
of  all  outside  persons.  His  day's  work  was  over  and 
the  house  was  closed  to  the  public;  he  lived  on  the 
premises,  and  it  was  his  own  private  dwelling-house  ; 
and  under  those  circumstances  the  court  in  effect 
said  that  it  could  not  have  been  the  intention  of  the 
Act  to  render  the  man  liable  to  a  penalty  under  this 
section.  In  my  opinion  it  would  be  very  unreason- 
able to  construe  the  Act  in  any  other  way  than  the 
court  did  in  Lester  v.  Torrens,  as  the  defendant  in 
that  case  was  a  private  person  in  his  own  house, 
doing  that  which  any  private  person  may  do  in  his 
own  house. 

In  the  present  case  the  defendant  went  into  this 
house  for  the  purpose  of  getting  drink.  He  was  not 
the  landlord,  and  the  justices  have  found  that  he  was 
not  a  lodger  or  inmate.  To  my  mind,  therefore,  he 
was  found  drunk  on  licensed  premises  within  the 
meaning  of  the  section,  and  this  construction  of  the 
section  is  fortified  by  looking  at  section  25.  Accord- 
ing to  section  25,  if,  when  premises  are  required  to 
be  closed,  any  person  is  found  in  them  without  lawful 
or  reasonable  excuse,  such  person  is  liable  to  a 
penalty  of  40s.  Now,  if  the  contention  for  the 
defendant  here  be  correct,  then  a  person  who  is 
found  on  licensed  premises  sober  and  during 
closing  hours  is  liable  under  section  25  to  a 
penalty  of  40s. ;  but  if  he  is  found  drunk  on  the 
same  premises  during  dosinff  hours,  then  he  is  liable 
to  no  penalty  at  all.  I  think  if  a  man  goes  into  a 
licensed  house  and  gets  drunk  and  remains  there 
after  closing  hours  and  is  found  drunk  there,  he  is 
liable  to  l^  convicted  under  section  12.  I  think, 
therefore,  that  the  justices  were  right,  and  that  this 
rule  must  be  discharged. 

LlWBAKOB,  J.,  concurred. 
Bute  discharged, 

Solidtors  for  the  justices,  Beaumont,  Son,  A  Bigden, 
for  C7.  Smith,  Ongar. 

Solidtors  for  the  defendant,  Haynea  Si  Clifton^ 
London  and  Bomford. 


March  13. 
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High  Coubt. 

Lunacy  Oommi$8umers  to  ctd  on  such  certificaUa — 
Lunacy  Act,  1890  (53  ik  54  Vict.  c.  5),  «.  49. 
The  CommiBHonerB  in  Lunacy  are  not  hound  to  act 
upon  tJie  certificates  of  two  m&dical  practitioners  who 
have  been  authorized  by  themf  under  section  49  of  the 
Lunacy  Act,  1890,  to  make  an  examination  of  a  person 
detained  as  a  lunatic,  and  who  after  examination  have 
duly  certified  that  the  person  so  detained  may  safely  he 
discharged,  but,  notwithstanding  such  certificates,  the 
commissioners  have,  under  section  49,  a  discretion  to 
grant  or  refuse  an  order  for  tlie  discharge  of  the  lunatic, 

Bule  for  a  mandamus  to  the  Lunacy  Commis- 
sioners commanding  them  to  make  an  order,  under 
section  49  of  the  Lunacy  Act,  1890,  for  the  discharge 
of  a  person  detained  in  a  private  asylum  as  a  person 
of  unsound  mind. 

From  the  affidavits  it  appeared  that  the  patient  was 
in  March,  1895,  under  an  urgency  order  and  upon 
the  certificates  of  two  duly  qualified  medical  prac- 
titioners, removed  as  a  private  patient  to  the 
Holloway  Sanatorium,  in  the  county  of  Surrey,  and 
that  under  a  reception  order  he  has  since  remained 
there  and  is  still  detained  as  a  lunatic,  though  he  has 
not  been  so  found  hj  inquisition. 

Upon  the  instructions  of  the  patient  his  solicitors 
wrote  to  the  Commissioners  in  Lunacy  stating  that 
the  patient  wished  to  obtain  his  discharge  from  the 
sanatorium,  and  that  they  applied  under  section  49 
of  the  Lunacy  Act,  1890,  for  an  order  under  that 
section  for  an  examination  of  the  patient  bv  two 
medical  practitioners  approved  and  authorized  by  the 
commissioners,  and  they  submitted  the  names  of  two 
practitioners  who  should  make  the  examination,  and 
they  said  that  the  facts  which  had  indicated  insanity 
had  ceased  to  exist. 

Li  January,  1897,  the  commissioners  authorized 
the  two  medical  practitioners  whose  names  had  been 
proposed  to  examine  the  patient,  and  these  two 
medical  practitioners  examined  the  patient  and  duly 
certified  that,  in  their  opinion,  the  patient,  though  he 
still  had  unusual  views  on  the  subject  of  religion, 
did  not  require  detention,  and  that  he  might  safely 
be  discharged  without  risk  or  injury  to  himself  or  the 
public,  and  they  certified  accordingly. 

These  certificates  having  been  duly  sent  to  the 
commissioners  they  refused  to  act  upon  them,  upon 
the  ground  that,  in  their  opinion  after  full  considera- 
tion of  the  case,  and  in  the  opinion  of  the  resident 
medical  superintendent,  the  patient  was  still  of 
unsound  mind  and  ought  not  to  be  discharged,  and 
that  having  regard  to  all  the  circumstances  of  the 
case  they  must  decline  to  make  an  order  under 
section  49  for  the  patient's  discharge,  as  they  had 
come  to  the  conclusion  that  in  this  case  they  ought 
not  to  exercise  the  discretion  vested  in  them  of 
ordering  the  patient's  discharge. 

A  rule  for  a  mandamus  was  then  obtained  at  the 
instance  of  the  patient. 

Section  49  of  the  Lunacy  Act,  1890,  provides : 
<*  An  order  for  an  examination  by  two  medical  prac- 
titioners authorized  by  the  commissioners,  of  any 
person  detained  as  a  lunatic  in  any  institution  for 
lunatics,  or  as  a  single  patient,  may  be.  obtained  from 
the  commissioners  upon  the  application  of  any  person, 
whether  a  relative  or  friend  or  not,  who  satisfies  the 
commissioners  that  it  is  proper  for  them  to  grant 
such  order ;  and  on  production  to  the  commissioners 
of  the  certificates  of  the  medicfd  practitioners  so 
authorized,  certifying  that  ....  they  are  of 
opinion  that  the  patient  may,  without  risk  or  injury 
to  himself  or  the  public,  be  discharged,  the  commis- 
sioners may  order  the  patient  to  be  discharged  at  the 
expiration  of  ten  days  from  the  date  of  the  order." 

Henry  Button,  for  the  oommisirioners,  showed  cause. 


•—Throughout  this  Act  the  Legislature  has  left  the 
question  of  the  discharge  of  a  person  detained  as  of 
unsound  mind  to  the  discretion  of  the  oommissioners. 
They  are  not  bound  to  act  upon  the  certificates  of  the 
two  medical  practitioners  whom  they  have  authorized 
to  examine  the  patient,  but  under  the  section  they 
have  a  discretion  either  to  order  or  to  refuse  to  order 
the  discharge  of  a  patient.  The  words  of  the  section 
are  that  the  commissioners  "  may  "  order  the  discharge 
of  the  patient.  This  clearly  confers  upon  them  a 
power  to  act  upon  the  certificates  and  order  the  dis- 
charge, but  it  does  not  impose  upon  them  any 
oblisfttion  to  do  so:  Julius  v.  Bishop  of  Oxford, 
28  W.  E.  726,  5  App.  Cas.  214.  If  the  commis- 
sioners had  not  a  discretion  in  the  matter  it  would  be  in 
the  power  of  the  two  medical  practitioners  who  might 
examine  the  patient,  and  who  miffht  have  no  know- 
ledge of  lunacy  matters,  to  compel  the  commissioners 
to  order  the  discharge.  If  the  patient  is  dissatisfied 
with  the  decision  of  the  commissioners  an  application 
can  be  made  on  his  behalf,  under  section  90,  to  a 
judge  at  chambers,  who  can  order  that  the  question 
whether  the  patient  is  of  sound  mind  or  not  should 
be  tried  by  a  jury. 

Tindal  Atkinson,  in  support  of  the  rule. — As  the 
patient  can  be  detained  under  the  certificates  of  two 
medical  practitioners,  so  he  can  be  discharged  upon  the 
certificates  of  two  medical  practitioners.  It  is  dis- 
cretionary with  the  commissioners  whether  they  will 
authorize  the  examination  of  the  patient  by  two 
medical  men  under  section  49;  but  if  they  bo 
authorize  the  examination  and  the  two  medical  prac- 
titioners certify  that  the  patient  may  safely  be  dis- 
charged, then  the  discretion  of  the  commissioners  is 
at  an  end,  and  they  are  bound  to  act  upon  such 
certificates  and  order  the  discharge.  In  su<^  a  case 
the  word  "  may  "  in  the  section  must  be  construed  as 
equivalent  to  '*  shall,"  and  as  imposing  an  obligation : 
Julius  V.  Bishop  of  Oxford, 

Caye,  J. — I  am  of  opinion  that  this  rule  mast  be 
discharged.    It  is  quite  clear  that  section  49  of  the 
Lunacy  Act,  1890,  does  empower  the  commissioners 
to  order  the  patient  to  be  discharged.    But  what  the 
applicant  for  this  rule  has  to  satisfy  us  of  is,  that  the 
section  not  only  empowers  the  commissioners  to  so 
order,  but  that  it  requires  them  to  so  order,  and  be 
has  entirely  failed  to  satisfy  us  of  that.    The   man- 
agement of  lunatics  is  committed  in  great  measure  to 
the  commissioners,  and  the  Legislature  has  appointed 
these  commissioners,    with   the  assistance  of    their 
medicid  advisers,  to  look  after  the  care  and  safety  of 
lunatics.    That  being  so,  it  would  be  an  extraordinary 
construction  of  the  Act  to  hold  that  the  Leg^ialatnre 
should  have  superseded  the  commissioners  altogether 
in  favour  of  two  medical  practitioners  with  reg^i*rd  to 
whose  election  no  rules  whatever  were  laid  down,  the 
only  requirement  being  that  they  should  be  persona 
of  whom  the  commissioners  approve.    That   cannot 
mean  that  the  commissioners  are  to  refuse  to  approve 
of  any  medical  practitioners  when   they    stre    not 
satisfied  that  such  practitioners  will  take  their  view  of 
the  matter,  consequently  it  requires  no  man.  of  any 
particular  ability  or  note,  but  merely  the  ordinary 
medical   practitioner,  against  whose  character  and 
qualification  as  a  medical  practitioner  nothing^  can  be 


said.  Upon  receiving  a  certificate  from  a  practi- 
tioner of  this  kind,  though  he  may  have  no  know- 
ledge of  lunacy,  it  is  said  that  the  Legislatare  in- 
tended to  upset  all  they  had  done  in  the  Act,  and  to 
take  away  from  the  oommissioners  the^  discretion 
which  they  are  peculiarly  fitted  to  exercise,  and  to 
give  the  power  of  setting  the  lunatic  free  npon  the 
world,  not  to  the  commissiondrs,  but  to  tiheae  two 
practitioners  chosen  without  precautions  bein^  taken 
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la  to  what  amoant  of  knowledge  they  should  have,  or 
la  to  anythinff  further  than  that  they  are  medioal 
praotitioiien  01  good  character.  I  cannot  conceive 
that  ooold  poedbly  have  been  the  intention  of  the 
LegiBlataie,  and  therefore  it  seems  to  me  that  Mr. 
ISndal  Atkinson  has  entirely  failed  to  show  that 
there  is  a  duty  imposed  upon  the  commissioners,  as 
well  as  a  power  confided  to  them.  If  there  is  only  a 
power  confided  to  them  it  is  one  which  they  must 
exercise  at  their  own  discretion ;  and  I  entirely  dissent 
iroin  the  view  that,  if  it  is  a  case  of  discretion  the 
ezerdae  of  the  discretion  of  the  commissioners  is  to 
be  brouffht  for  examination  by  this  court  before 
jodgee  who  know  nothing  about  the  matter  in  dis- 
vate,  and  who  have  no  experience  in  dealing  with 
Iimaoy  matters.  I  am  of  opmion,  therefore,  that  this 
rale  ought  to  be  discharged. 

Gbaittham,  J. — I  am  of  the  same  opinion. 

BuU  discharged. 

Solicitors  for  applicant,  BohUns,  Billing^  dk  Co. 

Solicitor  for  the  commissioners.  The  Solicitor  to  the 
Trtasury. 


JHowt  of  iLoibn. 


March  16. 


From  C.  A.  1 
(Bngland).  j 

Hood  Barbs  v.  Hbbiot.  (a.) 

Married  woman — Bestraint  on  anticipation — Costa — 
Appeal— Married  Women's  Property  Act,  1893  (66  A 
67  Ftcl.  c.  60),  s.  2. 

The  court  hoe  no  jurisdiction  under  section  2  of  the 
Marritd  Women's  Property  Act,  1893,  to  order  the  pay- 
««<  0/  cosU  of  an  appeal  by  a  married  woman,  being 
tit  defendant  in  the  action,  out  of  separate  property 
*hich  she  is  restrained  from  anticipating. 

Hood  Barrs  v.  Cathcart  (No.  3),  42  W.  B.  633, 
[18W]  3  Ch.  376,  approved. 

This  was  an  appeal  by  the  plaintifF  against  two 
<*(ittt  of  Cotirt  of  Appeal.  The  appdlant  had 
■pplied  to  the  Court  of  Appeal  for  an  order  that 
n^wodent,  a  married  woman,  the  defendant  in  the 
actMm,  should  pay  the  costs  of  an  appeal  bv  her 
ftom  the  High  Court  to  the  Court  of  Appeal,  and 
tt>t  such  co0ts  should  be  payable  out  of  her  separate 
Fi^wrty,  notwithstanding  any  restriction  M^ainst 
■nttt^ation  pursuant  to  section  2  of  the  ]^&rried 
WbiMn's  Property  Act,  1893 ;  and  had  also  appealed 
to  the  Court  of  Appeal  against  an  order  of  Pollock, 
jL,  Tefosing  an  application  by  the  appellant  in 
jhiBibers  ror  an  order  that,  pursuant  to  the  final 
Mgaent  of  the  House  of  Lords,  the  respondent 
mild  pay  the  costs  of  her  appeal,  and  that  such 
Ms  shoidd  be  payable  out  of  ner  separate  estate, 
^withstanding  any  restriction  against  anticipation 
MeoitiiDg  to  the  section  in  question.  Both  applica- 
Bms  had  been  refused  by  the  0>urt  of  Appeal. 
Ssetion  2  of  the  Married  Women's  Property  Act, 
M,  is  aa  follows:  *'In  any  action  or  proceeding 
ow  or  hereafter  instituted  by  a  woman,  or  by  a  next 
ted  cm  her  behalf,  the  court  before  which  such 
tion  or  proceeding  is  pending  shall  have  jurisdiction 
f  judgment  or  order  from  time  to  time  to  order 
QMotof  the  costs  of  the  opposite  party  out  of 
l^crty  which  is  subject  to  a  restraint  on  antidpa* 

Iteported  by  C.  H.  GBAmroN,  Esq.,  Barrister- 
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tion,  and  may  enforce  such  payment  by  the  appoint- 
ment of  a  receiver  and  the  sale  of  the  property  or 
otherwise  as  may  be  just." 

Appellant  in  person. — ^The  court  has  jurisdiction 
under  the  2ud  section  of  the  lid^rried  Women's  Pro- 
perty Act,  1893,  for  this  is  a  proceeding  instituted  by 
her,  it  being  her  appeal.  To  hold  otherwise  would  l>e 
a  narrow  construction.  An  action  is  pending  so  long 
as  any  proceeding  can  be  taken  in  it.  Hiis  is  really  an 
appeal  from  the  decision  in  Hood  Barrs  v.  CatJicart 
(No.  3),  42  W.  R.  633,  [1894]  3  Ch.  376. 

Lord  Hebsohell. — ^The  question  in  the  present 
case  is  whether  the  court  has  jurisdiction  to  order 
payment  of  the  costs  of  an  appeal,  notwithstanding  a 
restraint  on  anticipation,  in  the  case  of  a  married 
woman.  The  question  depends  on  the  construction  of 
section  2  of  the  Married  Women's  Property  Act,  1893. 
In  the  present  case  the  action  was  not  brought  by 
the  married  woman,  but  against  her.  Judgment 
having  been  given  against  her,  she  then  appetSed  to 
the  Court  of  Appeal,  and  the  question  relates  to  the 
costs  of  that  appeal. 

It  is  said  that,  although  the  action  was  not  brought 
by  her,  yet  the  appeal  in  the  action  was  a   '*  pro- 
ceeding instituted''  oy  her  within  the  meaning  of  the 
section.      I  should   myself  perhaps   feel  no    indis- 
position so  to  construe  the  section,  if  it  were  possible, 
because  there  seems  nothing  unreasonable  in   the 
view  that  if  an  appeal  is  brought  by  a  married  woman 
which  never  ought  to  have  been  brought,  and  there- 
by costs  are  occasioned,  the  court  should  have  juris- 
diction to  deal  with  the  matter.    The  section  does  not 
compel  them  to  exercise  that  jurisdiction  in  any 
particular  way;  the  matter  is  left  entirely  to  their 
own  judgment.    But  however  reasonaUe  one  might 
think  such  legislation  would  be,  I  do  not  think  it  is 
possible  so  to  construe  the  section  which  your  lord- 
ships are  now  considering.    If  we  were  to  hold  that 
an  appeal  presented  by  a  married  woman  is  a  ''  pro- 
ceedmg  instituted"  by  her,  then  I  do  not  think  it 
would  be  possible  to  avoid  holding  that  any  pro- 
ceeding taxen  by  a  married  woman  in  the  course  of 
an    action  against  her   would  be  a  *<  proceeding " 
within  the  meaning  of  the  section.      The  court,  in 
each  of  those  steps   she  might  take  m   an  action 
brought  against  her,  would  have  jurisdiction  to  enter 
upon  this  enquiry  and  to  deal  separately  and  indepen- 
dently with  tke  costs  of  each  of  those  "  proceedings  " 
under  the  section.      I  do  not  think   that  was  ever 
intended,  nor  do  I  think  that  the  words  which  the 
Legislature  has  employed  are  apt  to  give  the  court 
any  such  jurisdiction.    The  words  "  in  any  action  or 
proceeding  instituted  "  refer,  I  think,  to  an  action  .or 
some  other  litigation  initiated  by  the  married  woman. 
Unless  the  preceding  is  one  which  initiates  litigation, 
it  seems  to  me  that  it  is  not  a  **  proceeding  "  within 
the  true  intent  and  meaning  of  the  section  upon  which 
reliance  is  placed.    If  that  construction  be  the  correst 
one — and  it  is  the  construction  adopted  by  the  0>urt 
of  Appeal  in  Hood  Barrs  v.  Cathcart — ^it  follows  that 
the  appellant's   appeal  must  fail.      In  my  opinion, 
that  construction  is  a  sound  one,  and  it  is  the  only 
one  which  it  is  possible  to  put  upon  the  section,  even 
though  one  might  not  have  been  unwilling,  if  one 
could,  to  embrace  other  cases  within  the  section. 

For  these  reasons  I  move  your  lordships  that  this 
appeal  be  dismissed. 

Lord    Maonaghtex,    Lord   MoBBis,    and    Lord 
Shand  concurred. 

Appeal  dismissed. 

Solicitor,  Appellant  in  person. 
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Wblton  v.  Sapfbby.  (a.) 

Conwany^Skaree— Issue  of  shares  at  a  discount— 
Winding-up — Adjustment  of  rights  of  contrihutories 
inter  Be^Companies  Act,  1862  (26  &  26  Via.  c,  89)— 
Companies  Act,  1867  (30  di  31  Vict,  c.  131),  ss.  24,  25. 

Cinder  no  circumstances,  and  for  no  purpose  whatever, 
can  a  company  incorporated  with  limited  liability  under 
the  Companies  Acts  issue  shares  at  a  discount,  or  on  any 
terms  relieving  the  shareholders  from  payment  in  full. 
The  issue  of  such  shares  does  not  therefore  constitute  a 
contract  between  shareholders,  even  for  the  purpose  of 
adjusting  their  rights  among  themselves,  although  this 
is  expressly  authorized  by  the  articles  of  association,  and 
the  creditors  and  costs  of  winding  up  have  been  provided 
for. 

Decision  of  the  Court  of  Appeal,  43  W.  B.  117, 
[1896]  I  Ch.  266,  affirmed;  Lord  Hewchell  dissenting. 

Per  Lord  Davey. — The  obligation  to  contribute  to  the 
assets  of  the  company  in  one  way  or  another  the  nominal 
amount  of  the  shares,  is  part  of  the  statutory  constitution 
of  every  joint-stock  company  limited  by  shares  embodied 
in  its  memorandum  of  association,  and  therefore  not 
alterable  by  the  company  or  by  the  unanimous  consent  of 
all  the  shareholders. 

This  was  an  appeal  by  Mr.  Welton  from  an  order 
of  the  Court  of  Appeal  (Lord  Halsbury,  Lindley  and 
A.  L.  Smith,  L.JJ.)  made  on  the  21st  of  November, 
1894,  reported  as  In  re  Railway  Time-Tables,  Jbc,  Co., 
43  W.  E.  117,  [1896]  1  Ch.  266. 

The  facts  are  given  at  len^hinthe  judgments,  and 
more  particularly  in  that  of  Lord  HerschdL 

Swinfen  Body,  Q.C.  (Eve,  Q.C.,  with  him),  for  the 
appellant. — ^The  shareholders  can  determine  their  posi- 
tion as  to  what  are  to  be  preferential  shares,  &o.,  in  the 
winding  up.  Why  not  insert  a  clause  determining 
the  order  and  preference  on  distribution  as  to  any 
calls  they  should  make?  Preference  as  to  shares 
and  capital  is  lawful,  therefore  it  is  a  matter  of 
drafting.  The  articles  express  these  terms.  Sections 
6,  7,  8,  14,  16,  16,  18,  23,  26,  38,  102,  109,  133,  sub- 
sections 9  and  10  of  the  Companies  Act,  1862.  It  is  a 
mere  matter  of  language  to  carry  out  tiiis  object. 
Nothing  in  the  Ooregum  case,  41  W.  B.  90,  [1892] 
A.  C.  126,  is  against  the  view  I  am  presenting.  In  re 
Almada  and  Tirito  Co.,  36  W.  E.  693,  38  Ch.  D.  416, 
is  no  authority  inpresent  case.  Nothing  in  Trevor  v. 
Whitworth,  36  W.  E.  146,  12  App.  Cas.  409,  is 
against  my  contention  in  this  case.  MaxweWs  case, 
L.  E.  20  Bq.  685;  In  re  Hodges'  Distillery  Co., 
Ex  parte  Maude,  19  W.  E.  113,  L.  E.  6  Ch.  App.  51 ; 
Birch  T.  Cropper,  38  W.  E.  401,  14  App.  Cas.  625 ; 
In  re  Weumouth,  ike,  39  W.  E.  49,  [1891]  1  Ch.  66 ; 
McKeowvfscase,  25  W.  E.  867,  6  Ch.  D.  447  ;  Bangor's 
Claim,  23  W.  E.  785,  L.  E.  20  Eq.  59 ;  were  also  cited 
or  referred  to. 

Benshaw,  Q.C,  and  Whinney,  for  the  respondents. 
^A  contract  for  issue  of  wares  at  a  discount  is 
invalid.  The  Weymouth  case;  Button  v.  Scarborough 
Clif  Hotel  Co.,  13  W.  E.  631,  4  De  Q.  J.  &  Sm.  672  ; 
In  re  NewtownarcPs  Gas  Co.,  15  L.  E.  Ir.  61  ;  Burgess's 
case,  16  C.  D.  607 ;  In  re  Gibson,  6  L,  E.  Ir.  139,  28 
W.  E.  Dig.  40;  In  re  Addlestone  Linoleum  Co.,  36 
W.  E.  227,  37  Ch.  D.  191 ;  and  sections  24  and  25 
Companies  Act,  1867,  were  abo  cited  or  referred  to. 

Eady,  Q.C,  replied. 

The  House  took  time  for  consideration. 


(a.)  Eeported  by  C.  H.  Gbaftow,  Esq.,  Barrister- 
at-Law. 


Lord  Halsbttby,  C. — In  this  case  a  oompaay 
limited  by  shares  was  duly  registered  in  Janusiy, 
1886.  According  to  the  memorandum  of  assooiatioa 
its  capital  was  to  be  £30,000,  divided  into  6,000 
shares  of  £5  each.  The  memorandum  also  provided 
that  there  should  be  power  to  increase  that  capital 
and  to  issue  fresh  shares.  Acting,  apparently,  on 
this  power,  in  May  and  June  of  the  same  year  the 
capital  was  incr^tsed  to  £40,000  and  2,000  additional 
shares  of  £6  each  issued.  One  thousand  four  hundred 
of  these  shares  were  issued  on  terms  which  gave  rise 
to  the  present  litigation.  Five  hundred  of  these  1,400 
shares  were  issued  as  fully  paid  up  without  bavins 
anything  paid  upon  them  at  all,  ana  900  were  issaed 
as  fully  paid  up  when  only  lOs.  per  share  was  paid 
up.  The  company  purported  to  do  this  under  the 
terms  of  an  article  of  association  passed  contem- 
poraneously with  the  resolution  itself,  which  provided 
that  the  directors  might  allot  or  otherwise  dispose  of 
the  new  shares  thus  created,  to  such  persons,  upon 
such  terms  and  conditions,  and  at  such  times,  as  the 
directors  thought  fit,  and  either  at  a  discount, 
premium,  or  otherwise.  In  March,  1892,  the  com- 
pany was  wound  up,  and  Mr.  Welton,  who  is  the 
holder  of  a  number  of  shares  upon  which  nothing  has 
been  paid,  and  of  shares  upon  which  10s.  only  has 
been  paid,  has  been  held  liable  to  pay  up  the  alleged 
existing  liability  on  both  classes  of  shares,  notwith- 
standing they  were  issued  to  him  pursuant  to  the 
authority  purporting  to  be  given  by  the  4th  article 
above  quoted,  either  as  bonus  shares  because  he  sub- 
scribed for  debentures,  or  as  discount  shares  whereon 
lOs.  each  has  been  paid. 

In  respect  of  the  liability  to  pay  up  the  shares  so 
far  as  it  IS  necessary  to  satisfy  creditors  and  the  cost 
of  winding  up,  I  believe  no  doubt  ezist-s  in  the  minds 
of  any  of  this  House.  Since  the  Ooregum  Gold 
Mining  Co's  case  in  this  House  it  would  be  impossible 
to  contend  that  that  question  is  not  covered  by 
authority.  But  it  is  said  that  where  the  only  object 
in  making  a  call  is  to  settle  the  rights  of  the  share- 
holders inter  se,  the  law  laid  down  in  the  Ooregum 
case  does  not  conclude  the  question. 

I  am  unable  to  accede  to  that  view.    I  think  the 
Legislature,  in  permitting  the  existence  of  a  com- 
pany limited  by  shares  and  with  limited  liability, 
created  a  machinery  out  of  which  it  is  impossible  by 
any  expedient,  either  by  company  or  sharoholder,  to 
act  otherwise  than  in  pursuance  of  the  provisions  of 
the  statute.    Whether  for  the  purpose  of  settiing  the 
rights  inter  se,  or  for  the    purpose    of    satisfying 
creditors,  it  appears  to  me  that  the  statute  foroee  the 
company  and  shareholder  alike  to  conform  to   the 
rule  laid  down,  that  a  share  for  a  fixed  amount  shall 
make  the  person  agreeing  to  take  that  share  liable 
for  that  amount.    I  think  that  is  the  decision  in  the 
Ooregum  case,  and  though  I  am  aware  that  a  different 
view  has  been  suggested  where  the  question  is  not 
the  payment  of  the  debts  of  the  company,  but  the 
settiement  of  the  rights  of  the  shareholders  inter  se»  I 
am  unable  to  see  how  this  artificial  creation,  liouted 
within  its  sphere  of  action  by  the  statute  under  which 
it  is  created,  can  do  anything  contrary  to   the  pro- 
visions of  the  statute.    It  is  not  a  question  for  what 
purpose  it  is  done.    Dealing  with  it  as  I    think  it 
must  be  dealt  with,  as  an  artificial  creation,  it   can 
only  act  as  a  company  or  as  shareholder  in    either  of 
those  characters  within  the  fetters  created  by  the  Act 
of  Parliament. 

It  is  said,  and  I  think  justiy  said,  that  people  have 
been  invited  to  take  shares  under  an  article  of  associ- 
ation which  expressly  provided  that  shares  nug^ht  he 
issued  at  a  discount.  It  is,  I  think,  hard  for  persons 
who  have  relied  upon  that  assurance  to  find  out  thM- 
the  article  which  authorised  the  issue  of  the  shares  at 
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adifloonnt  was  lUtra  vires  of  the  companv,  beoaose  it 
ii  in  Gonfliot  with  the  memorandum  of  association 
which  by  the  statute  itself  must  determine  the  rights 
in  that  respect,  but  not   the  less  on  that  account 
miut  one  insist  that  the  statute  must  be  obeyed.    If 
one  were  to  suppose  that  the  whole  6,000  original 
shareholders  or  persons  who  became  shareholders  by 
porchase  in  the  market  were  to  have  agreed  that 
these  shares  should  only  be  regarded  as  having  lOs. 
doe  upon  them,  each  of  them  might  perhaps  against 
hinuelf  establish  some  contract  by   which  the  person 
agreeing  with  him  in  his  individual  capacity  might 
have  rifi^htSi  but  it  would  not  be  in  his  capacity  as 
shareholder,  it  would  be  in  his  capacity  as  indivi- 
dual.     The  liquidator  can   only    recognize   share- 
holders, and  their  relation  to  the  company  of  which 
they  are  shareholders  must  be  regulated  by  the  Act 
of  Parliament. 

The  r^ht  to  have  a  call  made  where  it  is  necessary 
to  adjust  the  rights  between  the  diffei'ent  share- 
holders themselves,  appears  to  me  not  less  imperative 
than  it  only  the  creditors  were  in  question.  The 
supposed  bajr  to  such  a  proceeding  is  the  agreement  not 
to  ask  more  than  lOs.  per  share  upon  the  discount 
shares,  bat  the  whole  question  goes  back  to  the  same 
pomtif  the  Legislature  has  prohibited  that.  There 
tt  no  sach  agreement.  The  directors  have  no  power 
to  make  sach  an  article.  The  company  qua  company 
have  no  power  to  agree  to  such  an  article,  and  those 
who  2iave  t<iken  shares  and  paid  for  them  in  pursu- 
inoe  of  the  Act  of  Parliament  I  think  have  a  right 
to  have  the  other  shares  paid  up  which  the  Act  of 
Parliament  has  enacted  shall  be  liable  to  that  pay- 
ment. 

In  truth,  though  in  form  reserved  by  the  discussion 
in  the  Oore^m  oaae,  I  think  the  Ooregum  case  does 
decide  the  question  now  in  debate,  and  whether  they 
vare  bonns  shares  upon  which  nothing  was  paid,  or 
disoount  shares  upon  which  lOs.  only  was  paid, 
tihe  holders  of  those  shares  are,  in  my  judgment, 
iisUe  to  make  good  for  any  company  purpose,  the 
smomit  of  the  money  which,  upon  the  face  of  the 
ihsre,  they  undertake  to  pay.  I  confess  it  seems  to 
me,  however  hardly  it  mav  operate  upon  individuals, 
to  be  a  just  and  right  thing  that  those  who  have 
OMnpletefy  discharged  their  statutory  obligations 
■houd  have  a  right  to  call  upon  the  otiiier  shfure- 
holders  to  do  ae  the  former  have  done  and  pay  what 
ii  doe  upon  the  shares. 

"So  question  as  to  the  preference  shares  is  really  in 
debate. 

For  these  reasons  I  am  of  opinion  that  the  order 
spiealed  from  ought  to  be  a&med,  and  this  appeal 
diimissed  with  costs. 

Lord  Watsoit.^I  need  not  refer  in  detail  to  the 
fJKii  0/  this  appeal,  which  are  fuUy  explained  in  the 
jadgments  wuioh  are  yet  to  be  delivered  by  my  noble 
sad  learned  friends.  But  I  find  it  necessary  to 
isdieate  briefly  the  considerations  upon  which  my 
^sosion  rests,  because  I  apprehend  that  they  are  not 
sX^gether  the  same  with  the  reasons  which  have 
bfliieBioed  some  of  the  noble  and  learned  lords  with 
ivfaom  I  agree  in  result. 

Id  dealing'  with  the  questions  which  arise  for  our 
decision,  there  appear  to  me  to  be  two  points  which 
snst  be  kept  in  view.  The  first  of  those,  which  is 
now  beyona  the  range  of  controversy,  is  that  the 
DKOvisions  of  the  Act  of  1862,  as  they  have  already 
neo  interpreted  by  the  House,  make  it  unlawful  for 
a  oompany  incorporated  with  limited  liability  to  issue 
St  a  dMoonnt  any  of  its  shares,  whether  ordinary  or 
pntatmnoB*  The  second  point,  which  has  not,  in  my 
opinlaB,  been  definitely  settled  by  authority,  involves 
fke  constractioii  of  the  enactments  of  section  25  of 


the  Companies  Act,  1867.  The  decision  of  the  House 
in  the  Ooregam  Chid  Mining  Oo,*$  case  carries 
that  construction  thus  far,  that  no  member  of  a 
limited  company  who  is  not  protected  by  a  proper 
contract,  duly  registered  in  terms  of  section  25, 
can  have  a  good  defence  against  payment  of  such 
proportion  of  the  nominal  amount  of  his  shares 
as  nas  not  been  paid  in  cash,  when  payment  is 
required  by  the  liqmdator  for  the  purpose  of  meeting 
the  claims  of  crecutors  of  the  company  or  the  cost  of 
liquidation. 

The  appellant  is  the  holder  of  preference  shares, 
which  were  issued  at  a  discount,  m  pursuance  of  a 
power  reserved  to  the  company  by  its  memorandum 
of  association  **  to  issue  any  shares  in  the  original  or 
in  any  new  capital  as  preferential  or  guaranteed  or 
deferred  shares,**  and  of  power  conferred  upon  the 
directors  by  its  articles  of  association  to  issue  new 
shares  *'  upon  such  terms  and  conditions,  and  with 
such  rights  and  privileges  annexed  thereto,  as  the 
directors  shfdl  determine,  and  in  particular  such 
shares  may  be  issued  with  a  preferential  or  qualified 
right  to  dividends,  and  in  tne  distribution  of  the 
assets  of  the  company,  and  with  a  special  or  without 
any  right  of  votmg."  I  need  hardly  observe  that  a 
power  expressed  in  these  wide  terms  could  give  the 
directors  no  right  to  issue  shares  at  a  discount— a 
right  which  would  be  contrary  to  statute,  even  if  it 
were  expressly  conferred  by  the  memorandum  of 
association.  That  proposition  is  not  disputed  by  the 
appellant,  who  admits  that  if  the  call  which  is  sought 
to  be  enforced  in  this  case  had  been  made  upon  him 
by  the  liquidator  for  the  purpose  of  paying  creditors 
or  cost  of  liquidation,  he  would  have  been  liable, 
notwithstanding  the  immunity  purporting  to  be 
attached  to  the  issue  of  his  shares.  But  tihe  call  is 
not  made  upon  him  for  either  of  these  purposes. 
The  creditors  of  the  company  have  been  paid  in  fuU, 
and  the  cost  of  liquidation  has  been  provided  for  out 
of  the  assets  of  the  concern  and  of  calls  made  upon 
and  responded  to  by  the  ordinary  shareholders.  In 
these  drcumstances  the  appellant  maintains  that  the 
condition  of  inmiunity  from  calls,  although  ineffSectual 
in  law  to  the  extent  which  he  concedes,  constitutes  a 
contract  valid  inter  socios,  and  binding  upon  the  com- 
pany and  its  ordinary  members  in  all  questions 
between  them  and  the  holders  of  these  preference 
shares.  Upon  that  ground  he  contends  that  he  is  not 
liable  in  any  contribution  in  respect  of  his  preference 
shares,  because  it  is  an  admitted  fact  in  the  case  that 
the  sole  object  of  the  liquidator  in  making  a  call 
upon  him  is  to  repay  to  the  ordinary  shareholders 
money  which  they  were  under  an  obligation  to  pay  so 
as  to  keep  him  indemnis, 

I  am  not  prepared  to  affirm  that  the  enactments  of 
section  25  of  the  Companies  Act  of  1867,  which  were 
certainly  meant  to  give  further  security  on  payment 
to  the  creditors  of  the  oompany,  were  also  intended  to 
take  away,  or  even  impair,  any  right  to  make 
future  arrangements  between  ordinary  and  pre- 
ference shareholders,  through  the  medihm  of  the 
company,  in  regard  to  the  privileges  to  be  borne  by 
preference  shares,  which  could  have  been  lawfully 
made  under  the  previous  Companies  Acts.  No  such 
arrangement  can  now  be  msde,  or,  so  far  as  I  am 
able  to  judge,  could  ever  have  been  lawfully  made, 
to  ttte  effect  of  relieving  preference  shareholders  of 
any  part  of  their  statutory  liabilities  to  the  creditors 
of  the  company.  The  rights  and  liabilities  inter  se  of 
the  memben  of  diffarent  olassos  of  shareholders,  in 
relation  to  matters  which  do  not  oonoem  or  affect  the 
interests  of  creditors,  do  not  appear  to  me  to  stand  in 
the  same  position.  I  can  find  no  provision  in  the 
statute  which  either  expressly  or  hj  implication 
enacts  that  ordinary  shioeholaers  desiring  to  raise 
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additional  capital  by  l^e  issue  of  preference  shares  may 
not  through  the  company  undertake  that  the  sum 
required  to  pay  creditors  in  liquidation,  and  the  costs 
of  liquidation,  shall  be  charged  primarily  upon  the 
unpaid  capital  which  they  are  liable  to  contributo, 
and  that  no  contributions  shall  be  required  from  the 
preference  shareholders  for  the  purpose  of  reimburs- 
ing them,  or  for  any  other  purpose  than  meeting 
debts  and  costs  of  liquidation.  Assuming  always 
that  proper  means  are  employed  for  accomplishing 
that  object,  it  is,  in  my  opmion,  perfectly  lawful.  It 
is  true  that  no  arrangement  can  be  made  which 
trenches  upon  the  rights  conferred  by  statute  upon 
creditors.  But,  in  so  far  as  concerns  what  may  be 
described  as  the  free  assets  of  the  company,  meaning 
by  that  expression  its  surplus  assets  remaining  after 
payin|f  all  debts  and  costs  of  liquidation,  the  sole  inter- 
est is  m  the  members  who  are  the  units  of  the  incor- 
poration. It  has  never,  so  far  as  I  am  aware,  been 
disputed  that  a  condition  may  be  lawfully  attached  to 
the  issue  of  preference  shares  to  the  effect  that  in  the 
event  of  their  being  at  any  time  funds  available  for 
the  declaration  of  a  dividend,  these  shares  shall 
carry  a  higher,  or  it  may  be  a  lower,  dividend  than 
the  original  shares.  And  in  like  manner  it  is,  accord- 
ing to  my  apprehension,  a  lawful  condition  that  in 
the  event  ox  there  being  surplus  assete  when  the 
company  is  wound  up,  such  surplus  shall  be  appor- 
tioned, according  to  any  rule  wich  may  be  agreed 
on,  amongst  the  different  classes  of  shareholders.  The 
truth  is  that  all  these  are  domestic  matters,  in  which 
neither  creditors  nor  the  outside  public  have  any 
interest,  and  with  which,  in  my  opinion,  it  is  the 
policy  of  the  LegpUlature  not  to  interiere.  I  desire  to 
add  tiiat,  in  my  judgment,  when  conditions  for  which 
due  provision  is  made  in  the  constitution  of  the 
company  are  sanctioned  by  its  shareholders,  and  are 
inserted  in  the  contract  under  which  a  preference 
shareholder  accepte  his  shares,  such  conditions,  if  thev 
be  of  the  character  which  I  have  just  indicated,  will 
form  an  integral  part  of  the  contract,  and  be  enforce- 
able by  the  shareholder  either  against  the  company 
or  ite  liquidator. 

The  difficulty  which  I  have  felt  in  this  case  is  one 
which  I  casually  encountered,  without  requiring  to 
solve  it,  in  Ooregum  Oold  Mining  Company's  case. 
In  the  present  case  my  difficulty  assumes  this  form : 
Do  the  three  contracts  under  which  the  appellant's 
shares  were  issued  and  accepted  contain  a  severable 
and  valid  condition  that  tiie  holders  of  such  shares 
shall  not,  in  the  event  of  the  company  going  into 
liquidation,  be  liable  to  make  any  payment  for  the 
purpose  of  equalizing  the  contribution  of  ordinary 
and  preference  shareholders  P  Li  all  these  cases 
the  .resolution  of  the  shareholders  giving  authority 
for  the  increase  of  capital  and  the  issue  of  shares  by 
the  directors  in  pursuance  of  such  authority  are  in 
practically  the  same  terms.  The  authority  given  was 
to  issue  the  shares  at  a  discount,  and,  although 
part  only '  of  their  nominal  amount  had  Been 
paid,  they  were  issued  by  the  directors  as 
fully  paid  up.  It  does  not  therefore  admit  of 
doubt,  and  it  is  not  disputed,  that  the  issue 
of  the  shares  on  these  terms,  and  the  resolutions 
authorizing  it  were  ultra  vires  of  the  shareholders,  the 
directors,  and  the  company,  Viewed  in  ite  integrity, 
the  condition  that  partly  paid  shares  should  be  issued 
as  fully  paid-up  was  an  absolute  nullity,  and  so  was 
the  authority  ffiven  to  issue  them  on  these  terms. 
But  the  appellant  argues  that  the  condition,  when 
resolved  into  ite  compound  elemente,  must  be  held  to 
comprise  not  a  siii|;le  stipulation  but  a  whole  nest  of 
stipulations,  one  of  whicn  only — that  which  ezempte 
tiie  shareholder  from  liability  for  debte  and  coste  of 
liquidation — ^is  uJi^ra  vires,  and  therefore  contrary  to 


law.  He  aocordinjB^ly  maintains  that  whilst  the 
condition  must  be  disregarded  in  so  far  as  it  involves 
any  stipulation  which  can  be  shown  to  be  tdtra  vtrM, 
it  must  be  treated  as  a  valid  and  subsisting  conttaot, 
protecting  him  against  any  and  every  kind  of 
uability  in  respect  of  his  shares  from  which  the  oom- 
pany,  with  the  sanction  of  ite  members,  could  \iwt 
given  him  exemption  in  express  terms  and  by  a 
separate  and  substentive  condition. 

I  entertein  considerable  doubte  whether,  hamg 
regard  to  the  terms  of  the  condition  and  to  the  vioe 
by  which  it  is  affected,  it  is  capable  of  being  dealt 
with  in  the  manner  proposed  by  the  appellant;  bat  I 
do  not  consider  it  necessary  to  determme  that  point 
Apart  from  the  rule  of  ultra  vires,  it  appears  to  me 
that  the  contract  is  not  one  which  can  be  so  severed 
into  parte.  I  find  it  impossible  to  speculate  what 
form  the  arrangement  might  have  assumed  if  the 
parties  had  at  the  time  known  and  believed  that  the 
issue  of  shares  at  a  discount  was  contrsiy  to  the 
stetute  law.  The  position  of  the  appellant  is  no 
doubt  a  hard  one,  but  it  resulte  from  the  original 
allottee  of  his  shares  having  relied  on  a  mistaken  visir 
of  the  law ;  and  I  am  apprehensive  that  an  attempt 
to  sever  the  condition  in  the  manner  proposed  might 
result  in  makine  a  contract  for  the  parties  which 
they  had  not  in  tibeir  contemplation. 

For  these  reasons  I  concur  in  the  judgment  moved 
by  the  Lord  Chancellor. 

Lord  He&sohell. — ^The  questions  which  arise  in 
this  case  are  of  far-reaching  importance.     They  con- 
cern not  only  the  parties  to  this  litigation,  but  the 
shareholders  in  many  other  public  companies.    The 
facte  are  somewhat  compUcatod,  because  they  relate 
to  three  different  classes  of  shares  held  by  the  appel- 
lant.    On  the  5th  of  January,   1886,   the  BaUway 
Time-Tables  Publishing  Co.  was  registered  as  a  com- 
pany,  with  limited  liability.      The  original  capital 
was  £30,000,  divided  into  6,000  shares  of  £5  each. 
All  the  shares,  with  the  exception  of  ten  issued  to 
the  persons  signing  the  memorandum  of  association, 
which  were  paid  for  in  cash,  were  under  a  duly  regis- 
tered agreement  allotted  to  the  vendor  to  the  com- 
pany or  his  nominees,  as  the  consideration  for  the 
transfer  of  tiie  copyright,  goodwill,  plant,  and  stock- 
in-trade  of  his  business.    By  a  special  resolution  of 
the  company,  confirmed  on  the  11th  of  June,  1886, 
the  capital  was  increased  to  £40,000  by  the  oreatian 
of  2,000  shares  of  £5  each.     Of  these,  600  were  issued 
and  paid  for  in  cash,  500  as  bonus  shares,  and  900  ss 
discount  shares.      A  second  special  resolution  was 
confirmed  on  the  same  day,  substituting^  new  articles 
for  those  contained  in  Table  A.     To  some  of  thoss 
it  will  be  necessary  presently  to  direct  partioalsr 
attention. 

In  July,  1886,  the  directors  determined,  for  the 
purpose  of  raising  funds  which  were  required  to  carry 
on  the  affairs  of  the  company,  to  issue  debentures  ot 
£10  each  to  the  amount  of  £3,000,  bearing  intoest 
at  six  per  cent.,  and  to  issue  to  the  sabscriber  for 
each  of  those  debentures  two  fully  paid-np  shares  d 
£5  each.  At  an  extraordinary  meeting  of  the  com- 
pany held  on  the  29th  of  Jul^,  the  action  of  tha 
directors  with  reference  to  the  issue  of  debentures 
was  approved,  and  they  accordingly  issued  debentures 
to  the  extent  of  £2,500,  and  two  fully  paid-up  shares 
to  each  subscriber  of  £10.  Contracts  were  oxtered 
into  as  to  490  of  the  500  bonus  shares,  proTidmg  te 
their  issue  as  fully  paid-up,  and  such  oonfcracte  weie 
duly  filed.  By  a  special  resolution  duly  oonflnnsi 
on  the  29th  of  November,  1886,  tbe  capital  was 
further  increased  bv  £25,000  bythe  creation  of  5,001 
additional  shares  of  £5  each.  These  sbso^es  were,  is 
the  first  instance,  offered  to  the  existing  shareholdsn 


VoLXLY.       iin^6,vm.]      THE  WEEKLY  REPORTER. 


611 


House  of  Lobds. 


Wblton  V,  Saffbey. 


HotTBB  OF  iiOBDB. 


tt  the  price  of  £1  per  share.  This  proposal  not' 
having  met  with  a  satisfaotory'response,  they  were 
again  offered  at  the  reduced  price  of  lOs.  a  share, 
and  on  those  terms  not  only  these  5,000  shares  but 
also  the  90O  above  alluded  to  as  ^scount  shares  were 
allotted.  By  another  special  resolution  of  l^e  com- 
pany dnly  confirmed  on  the  lOth  of  February,  1888, 
the  capital  of  the  company  was  further  increased  to 
£100,000,  by  the  creation  of  7,000  additional  shares 
of  £5  each  entitled  to  a  preferential  dividend  of  seven 
per  cent ;  1,680  of  these  shares  were  allotted  to  a  Mr. 
Hoare,  who  was  a  creditor  of  the  company  in  respect 
of  debentures  and  otherwise ;  only  a  portion  of  these 
debentures,  however,  represented  a  present  debt ;  it 
has  therefore  been  held  that  no  more  than  1,112  of 
the  shares  can  be  regarded  as  fidly  paid,  that  567 
must  be  treated  as  wholly  unpaid,  and  one  with 
£2  IDs.  paid. 

At  the  time  when  an  order  was  made  to  wind  up 
the  company,  the  appellant  was  the  holder  of  215  of 
the  bonus  shares,  as  to  205  of  which  an  agreement 
bMd  been  duly  filed.    He  was  the  holder  of  4,460 
discount  shares,   as    to    640    of   which   there    were 
r^tered  contracts.    He  also  held  1,680  of  the  pre- 
ference shares.    Two  calls  have  been  made,  amount- 
ing together  to  £2  15s.  on  the  bonus,  discount,  and 
preference^  shares,  for  the  purpose  of  satisfying  the 
BabilitieB  of  the  company  and  of  paying  tjie  costs, 
charges,  and    expenses    of    and    rnddental  to    the 
winawg  ap.     As  to  these  calls  no  question  arises. 
Another  call  has,  however,  been  sanctioned  on  these 
■hares  of  £2  5s.,  the  balance  remaining  uncalled,  to 
epMe  the  liquidator,  by  means  thereof,  to  adjust  the 
rights  of  the  oontzibutories  inter  ae ;  in  other  words, 
to  provide  funds  for  the  purpose  of  making  repay- 
ment to  the  ordinary  sharenolaers. 

Before  proceeding  to  consider  what  are  the  rights 

of  the  oontributories  inter  se,  it  wOl  be  expedient  to 

can  attentioii  to  some  of  the  provisions  to  be  found  in 

the  memorandum  and  articles  of  association.     By  the 

A^nner,  power  was  taken  to  increase  the  capital  and 

to  issue   any  shares  in  the  original  or  in  any  new 

a^tal  as   preferential  or    guaranteed    or    deferred 

■bares.     By  the  4th  article  it  was  provided  that  the 

shares  should  be  under  the  control  of  the  directors, 

who  m^bt  allot  or  otherwise  dispose  of  the  same  to 

nch  ])er8on8,  on  such  terms  and  conditions,  and  at 

neh  times,  as  the  directors  thought  fit,  and  either  at 

t  dueoant,    premium,  or  otherwise.    By  the  42nd 

article  new  snares  were  to  be  issued  upon  such  terms 

lad  conditions,  and  with  such  rights  and  privileges 

•miered  thereto,  as  the  directors  might  determine, 

•ad  in  partionlar  such  shares  might  be  issued  with  a 

Jtderantial  or  qualified  right  to  dividends  and  in  the 

distribution  of  assets  by  the  company.    The   140th 

artideis  in  these  terms:  '*If  the  company  shall  be 

voimd  np,  and  the  surplus  assets  shall  oe  insufficient 

to  re|Miy    the    whole  of  the  paid-up  capital,  such 

Miplus  assets  shall  be  distributed  so  tnat  as  nearly  as 

Mmjr  he  the  losses  shall  be  borne  by  the  members  in 

■nportiofn  to  the  capital  paid  up,  or  which  ought  to 

brs  been  paid  up,  on  the  shares  held  by  them 

wmgeetxwety  at  the  commencement  of  the  wincQng  up. 

Bkl  Una   claiuse  is  to  be  without   prejudice  to  the 

if^d&ai  the   holders  of  shares  issued  upon  special 


I  win  consider,  in  the  first  instance,  the  case  of  the 
issiied  at  a  discount— that  is  to  say,  the  £5 
^^hich    wreie  issued  as  fully  paid-up  in  con- 

of  the  payment  of  lOs.  per  share.    There 

i  be  no  donlyt  after  the  decision  in  the  case  of  the 

Km  Chfid  3£ining  Co,*8  case  that  the  issue  of  the 

f  at  m  dis€X>xmt  was  so  far  invalid  that  it  did  not 

J  the  holder  of  them  from  being  liable  to  con- 

)  to  tiie  foil  amount  of  the  shares  for  the  pur- 


pose of  paying  the  creditors  of  the  company.  What- 
ever the  dicta  bearing  on  the  point,  that  case  did  not 
determine  the  question  what  was  the  effect  of  such  an 
issue  as  regards  the  shareholders  inUr  ee  in  the  case 
of  a  winding  up  of  the  company.  The  decision  was 
mainly  founded  on  the  8th  and  38th  sections  of  the 
Act  of  1862  and  on  section  25  of  the  Act  of  1867.  A 
careful  consideration  of  these  provisions  is  essential  to 
a  correct  view  of  the  limits  of  the  decision  referred 
to. 

The  8th  section  prescribes  that  in  the  case  of  a 
company  formed    on  the   principle    of    having    the 
liability  of  its  members  limited  to  the  amount  unpaid 
on  their  shares,  the  memorandum  of  association  shall 
state,  inter  alia,  the  amount  of  the  capital  with  which 
the  company  proposes  to  be  registered  divided  into 
shares  of  a  certain  fixed  amount.    This  fixed  amount 
is  by  section  38  to  be  the  limit  of  their  liability  in  case 
the  company  is  ordered  to  be  wound  i(p.    I  think  it 
very  important  to  observe  that  the  statement  in  the 
memorandum  of  association  just  mentioned,  as  pre- 
scribed in  section  8,  and  to  which  so  much  weight 
was  attached  in  the  Ooregum  Gold  Mining  Co.*»  case, 
applies    only    to    companies  with  limited  liability. 
By  the  express  terms  of  section  10  of  the  Companies 
Act,  1862,  where  a  company  is  formed  on  the  prin- 
ciple of  havinff  no  limit  placed  on  the  liability  of 
its  members,  t£e  memorandum  of  association  need 
not  contain  any  such  statement.    This  appears  to 
me  to  show  that  the  provision  contained  m  section 
8,   sub-section  5,  was  enacted  for  the  purpose  of 
protecting  the  creditors  of  a  company,  the  liability 
of  the  shareholders  of  which  was  limited.      They 
were  not  to  be  liable    beyond    the  fixed   amount 
stated,  but  they  were  to  be  liable  to  that  amount, 
and  the  design  was  that  the  memorandum  should 
give  notice  to  all  who  trusted  the  company  of  the 
extent  of  the  members*  liability.    The  enactment,  in 
mj  opinion,  does  not  and  was  not  intended  to  deter- 
mme  the  rights  or  liabilities  of   members   of    the 
company  inter  se,    8o  far  as  regards  the  members  of 
the  company  inter  se,  there  were  no  more  reasons  for 
hampering  them  in  any  arrangements  they  might 
choose   to    make    as    to    the    interest    they   should 
have   in    the   capital    or    assets    of    the    company 
or    as    to    the    proportion    in    which   they   should 
share  its  profits  or  discharge  its  liabilities  in  the 
case  of  a  limited  than  of  an  unlimited  company. 
The  38th  section  provides  that  in  the  event  of  a 
company  being   wound  up  every  member  of  such 
company  shall  be  liable  to  contribute  to  the  assets  of 
the  company  to  an  amount  sufficient  for  the  payment 
of  the  debts  and  liabilities  of  the  company  and  the 
costs,  charges,  and  expenses  of  the  winding-up,  and 
for  the  payment  of  such  sums  as  may  be  required  for 
the  adjustment  of  the  rights  of  the  oontributories 
amongst  themselves,  with  certain  qutdifications,  of 
which  the  following  is  one:  (4)  **In  the  case  of  a 
company  limited  by  shares  no  contribution  shall  be 
required  from  any  member  exceeding  the  amount,  if 
anv,  unpaid  on  the  shares  in  respect  of  which  he  is 
liable  as  a  present  or  past  member."     It  is  to  be 
observed  that,  apart   from   the   qualifications,  the 
enacting  part  of  section  38  applies  equally,  whether 
the  UaMhty  of  the  member  is  limited  or  unlimited. 
What  the  rights  of  the  oontributories  amongst  them- 
selves are,  for  the  adjustment  of  which  members  are 
to  contribute  the  sums  required,  is  not  determined  by 
any  enactment  of   the  Companies  Act.      It  is  not 
provided  that,  for  the  purpose  of  such  an  adjustment, 
every  member  shall  be  liable  to  contribute  to  the 
assets  of  the  company  such  a  sum  as  will  make  the 
payment  of  each  member  the  same  in  respect  of  each 
share  which  he  holds.    How,  then,  are  the  rights  of 
the  oontributories  inter  se   to   be   asoertaiuMP     I 
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reply,  from  the  terms  of  the  articles  of  assooistion  of 
the  company  and  the  acts  done  hy  the  company  under 
the  powers  conferred  by  them. 

In  the  absence  of  any  proTision  to  the  contrary,  it 
would  no  doubt  be  right  to  assume  that  every  share- 
holder was  intended  to  contribute  an  equal  sum  in 
respect  of  his  share,  and  calls  would  be  riffhtly  made 
for  the  purpose  of  enforcing  this  equiJity.  The 
statute,  however,  does  not  provide  that  the  liq^uidator 
shall  make  calls  for  the  purpose  of  equalizmg  the 
payments  made  by  the  contnbutories  in  resp^  of 
their  shares,  but  only  that  he  shall  make  them  for  the 
purpose  of  adjusting  the  rights  of  the  contributories. 
What  those  rights  are,  and  what  payments  must  be 
made  to  adjust  them,  are  left  undetermined  by  the 
statute.  It  no  more  requires  that,  inter  se,  every 
shareholder  shall  contribute  alike  to  the  funds  of  the 
company,  or  share  alike  in  the  distribution  of  its 
surplus  assets,  than  it  does  that  shareholders  who 
have  contributed  the  same  amount  to  its  capital  shall 
take  the  same  share  of  the  profits  it  earns.  In  the 
absence  of  any  provision  to  the  contrary,  each  share- 
holder could,  no  doubt,  claim  a  share  of  the  profits 
proportionate  to  the  share  in  which  he  had  contri- 
buted to  the  capitaL  But  it  is,  of  course,  everyday 
experience  that  the  articles  of  a  company  provide  for 
preference  shareholders  who  are  to  receive  a  certain 
payment  out  of  the  profits  before  the  otiier  share- 
holders receive  anything. 

I  think,  then,  it  is  a  fallacy  to  assume  that  the 
liquidator  may  in  all  cases  make  calls  upon  share- 
holders in  order  to  equalize  the  payments  in  respect 
.  of  all  the  shares.  I  can  find  no  warrant  for  such  pro- 
position in  the  provisions  of  the  statute ;  and  for  the 
reasons  I  have  given  it  does  not  seem  to  me  in  the 
least  to  follow  from  the  circumstance  that  every 
shareholder  is,  under  the  statute,  liable  to  pay  the 
amount  unpaid  on  his  share.  What  calls  may  be 
made  in  oraer  to  adjust  the  rights  of  the  contnbu- 
tories inter  $e  is,  in  my  opinion,  in  no  way  deter- 
mined by  the  decision  m  the  Ooreoum  Gold  Mining 
Go,'$  ooBe,  that  the  holder  of  eveiy  share  in  a  limited 
company  is  liable  to  pay  in  cash  the  amount  of  his 
share.  It  no  more  detmnines  to  what  extent  this 
liability  may  be  enforced  in  a  particular  case  to 
adjust  the  rights  of  contributories  than  it  does  to 
what  extent  it  can  be  enforced  for  the  purpose  of 
paying  the  debts  of  the  company  and  the  expenses 
of  the  litigation.  In  the  latter  case  the  amount  of 
calls  which  can  be  made,  witiiin  the  limit  of  liability, 
depends  upon  the  amount  of  the  debts  and  expenses ; 
in  the  former  upon  the  rights  of  the  contribiltories 
inter  «e,  whatever  they  may  be.  But  the  liability  to 
pay  the  amount  of  the  share  fixed  by  the  memor- 
andum no  more  ascertains  what  those  rights  are  than 
it  does  the  amount  of  the  debts  and  the  expenses  of 
the  liquidation. 

I  have  already  drawn  attention  to  the  fact  that  the 
provision  we  are  considering  applies  alike  to  un- 
limited and  limited  companies.  How  are  the  rights 
of  the  contributories  any  more  determined  by  the  fact 
that  in  the  latter  companies  there  is  liability  only  to 
a  certain  amount  than  they  are  in  the  former  case  by 
the  fact  that  the  liability  is  without  limit ;  or  why  in 
the  one  case  more  than  in  the  other  must  calls  be 
made,  independentiy  of  the  provisions  of  the  articles 
for  the  purpose  of  equalizmg  the  payments  of  the 
members  ? 

Section  16  of  the  Act  of  1862  provides  that  the 
articles  of  association,  when  registered,  shall  bind  the 
company  and  the  members  thereof  to  the  same  extent 
as  if  eadi  member  had  signed  his  name  and  afiBxed 
his  seal  thereto,  and  there  were  in  such  articles  con- 
tained a  covenant  on  the  part  of  himself,  his  heirs, 
executors,  and  administrators,  to  conform  to  all  the 


regulations  contained  in  such  articles  subject  to  the 
provisions  of  tins  Act  The  articles  thus  become  in 
effect  a  contract  under  seal  by  each  member  of  the 
company,  and  regulate  his  rights.  They  cannot,  of 
course,  diminish  or  affect  any  liability  created!^  the 
express  terms  of  the  statute,  but,  as  I  have  said,  the 
statute  does  not  purport  to  settle  the  rights  of  the 
members  inter  se,  it  leaves  these  to  be  determined 
by  the  articles  (or  the  articles  and  memorandum 
together),  which  are  the  social  contract  regulating 
those  rights. 

I  thi^  it  was  intended  to  permit  perfect^  freedom 
in  this  respect.  It  is  quite  true  that  the  articles  con- 
stitute a  contract  between  each  member  and  the 
company,  and  that  there  is  no  contract  in  tenoi 
between  the  individual  members  of  the  company,  bat 
the  articles  do  not  any  the  less,  in  my  opinion,  rega- 
late  their  rights  inter  $e,  Budi  rights  can  only  be 
enforced  by  or  against  a  member  through  the  com- 
pany, or  through  the  liquidator  representing  the 
company;  but  I  think  that  no  member  has,  as  be- 
tween himself  and  another  member,  any  right  beyond 
that  whidi  the  contract  with  the  company  gives. 

It  is  for  this  reason  that  I  cannot  agree  with  the 
view  taken  by  the  Court  of  Appeal  in  Zn  re  Weymmdh 
and  Channel  Islands  Steam  Packet  Co,,  and  which  WiS 
pointedly  put  by  Bo  wen,  L.J.,  that,  in  order  to  main- 
tain the  proposition  for  which  the  appellant  here 
contends  it  is  necessary  to  imply  a  contract  between 
the  individual  membera  apart  ^m  the  provisions  to 
be  found  in  the  articles.  Nor  can  I  agree  that  the 
contract  made  by  those  who  take  sharbS  issued  at  a 
discount  is  an  "illegal'*  contract,  though  it  is  no 
doubt  ineffectual  to  enable  the  holder  to  esoape  from 
further  calls  for  all  purposes  for  which  by  section  38 
of  the  Act  contributions  may  be  enforced. 

It  was  not  denied  by  counsel  for  the  respondent 
that  the  articles  might  provide  for  different  clnsnns 
of    shareholders   having    different  rights — ^that,  for 
example,  members  might  be  entitied  to  a  prefereooe 
in  respect  of  dividend  or  in  the  distribution  of  the 
assets  of  the  company.     I  can  see  nothing  in  the 
statute  to  prevent  me  i^cles  of  a  company  providing 
for  any  such  differences  in  the  rights  and  fia^ilittoa  A 
the  members  inter  se  as  may  be  thought  expedient. 
Indeed,  to  take  an  example,  section  24  of  tM  Oom- 
panies  Act,  1867,  expressly  recogmxes  that  a  company 
may  make  arrangements,  on  the  issue  of  shares,  for  a 
diflforence  between  the  holders  of  such  shares  in  the 
amount  of  the  calls  to  be  paid  and  in  the  time  of 
payment  of  such  calls. 

There  is  nothing,  in  my  judgment,  in  the  25th 
section  of  the  same  Act  whion  militates  a^^ainst  th« 
view  I  have  expressed.  It  provides  that  every  shaK 
in  a  company  snail  be  deemed  and  taken  to  biaye  beei 
issued,  and  to  be  held  subject  to  the  payment  of  thi 
whole  amount  thereof  in  cash,  unless  the  sanote  sihal 
have  been  otherwise  determined  by  a  duly  filed  oon 
tract.  I  do  not  question  that  the  shares  issued  at  i 
discount  in  the  present  case  must  be  deemed  to  hav 
been  issued  and  to  be  held  on  those  terms,  bat  Ud 
does  not  determine  the  amount  of  contribution  widol 
tiie  liquidator  is  entitled  to  require  from  a  membei 
That  must  be  ascertained  by  inquiiing  bow  mnb 
beyond  what  is  necessary  to  ^y  the  debts  of  th 
company  and  the  expenses  of  wmding-up  is  requisH 
in  order  to  adjust  the  rights  of  the  menuMrs  inier  a 
The  argument  for  the  respondent  involves  the  assnmi 
tion  that  after  tiie  debts  and  expenses  of  vvindinff*s 
are  provided  for,  every  member  must  be  booM  i 
respect  of  each  share  he  holds  to  oontzibute  an  eqn 
sum  to  the  funds  of  the  company  in  order  to  adga 
their  rights,  an  assumption  for  which  I  can  see  n 
warrant  in  the  statute.  I  have,  therefoire,  amxred  i 
the  conclusion  that  there  is  nothing  to    prevent 
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oompany  providing  by  its  artidles  tliat  certain 
nMmberB  or  a  certain  class  of  members  shall  as 
between  themselTes  and  other  members  be  entitled  to 
eqnsl  share  in  the  assets  of  the  oompany,  although 
tbey  have  made  smaller  payments  in  respect  of  their 
ihsres,  and  that  they  shall  not  be  bound  to  con- 
tribute more  than  a  specified  amount,  although  Uiis 
may  be  less  than  the  amount  which  they  are  lutble  to 
contribute  for  the  purpose  of  paying  the  debts  of  the 
oompany  and  the  expenses  of  winding-up. 

l£e  next   questions    which    arise   are,  have    the 
company   done   so   in  the  present    case,  and    how 
ought  the  rights   of  the  members  amongst  them- 
lelves  to  be  adjusted?    The  articles  of   the  com- 
pany distinctly  authorized  the  directors  to  issue  the 
fharas  at  a  discount — that  is  to  say,  on  the  tenns 
that  on  payment   of  less   than   their  full  amount 
they  should  be  treated  as  fully  paid  up;  and  they 
w«re  issued  on  the  terms  that  the  person  taking  them 
ihoold  not  be  liable  to  pay  more  than  lOs.  per  share 
in  respect  of   them.     At  the  time   this  was  done 
there  was  judicial  authority  for  the  view  that  this 
oonld   lawfully   be   done   even  to   the    extent    of 
exonerating  the  holder  from  further  liability  for  the 
Durpose  of   satisfying  the  debts  of    the  oompany. 
I       There  can  be  no  doubt  that  both  those  who  took  the 
thares  and  the  other  members  of  the  oompany  in- 
tended and  anticipated  that  no  further  call  should  be 
made  upon  them.    In  so  far  as  the  claims  of  creditors 
we  oonoemed,  it  has  since  been  held  that  the  pro- 
visions of  the  statute  render  the  attempt  thus  to 
I       limit  the  liability  to  something  less  than  tiie  amount 
I       of  the  shares  nugatory,  even  though  all  the  members 
I       of  the  company  had  expressly  determined  that  this 
ihoold  be  done.     But  is  there  anything  to  prevent  its 
being  bindiog  so  far  as  the  members  themselves  are 
concerned  ?     If  I  am  right  in  thinking  that  a  com- 
pany might  b9  constituted  with  articles  providing  for 
this  result,  I  can  see  no  reason  why  tiie  article  pro- 
viding for  the  issue  of  shares  on  which  no  more  than 
a  speoal  sum  was  to  be  paid,  should  not  be  binding  in 
reipect  of  shares  issued  on  those  terms  upon  all 
members  of  the  oompany.     Why  should  members 
who  have  become  as  much  bound  by  the  articles  as  if 
they  had  executed  them  under  seal,  in  accordance 
vith  the  provisions  of  which  shares  have  been  taken 
on  the  terms  that  no  more  than  10s.  should  be  paid 
in  respect  of  them,  be  allowed  to  say  that,  to  adjust 
their  rights  and  to  diminish  their  loss,  or  even  put 
money  m  their  pockets,  further  payment  should  be 
nqnired?    It  would  be,  I  think,  much  more  oon- 
•ooant  with  reoognissed  principles  to  hold  tiie  mem- 
bers hound,  and  the  transaction  valid,  in  so  far  as  the 
etatate  does  not  invalidate  it.    Any  other  conclusion 
would  lead,   in  many  cases,  to   grievous  injustice 
where  oompaniea  and  their  members  have  acted  in 
good  faith,  but  under  an  erroneous  view  of  the  law. 
m  the  nreaent  case,  for  example,  it  may  be  that  the 
original  aharea,  or  some  of  them,  are  still  held  by  the 
vendor  to  the  company  to  whom  they  were  allotted 
as  folly  pedd  np,  so  that  a  member  who  has  come  in 
when   tne  afBurs  of   the  company  were  desperate 
would  be  compelled  to  find  money  to  provide  for  a 
cash  payment  to  the  vendor,  whose  business  turned 
out  io  unprofitable.    Or,  again,  the  shares  may  have 
'    been  bought  by  the  present  members  for  10s.  a  share, 
and  the  oontribution  of  the  holder  of  discount  shares 
Bright  more  than  recoup  this  amount.    If  the  statute 
compels  such  results,  we  must  not  shrink  from  con- 
■tnmg  it  correctiy  because  this  construction  would 
lead  to  injnatice.    But  if,  without  violating  any  legal 
this  can  be  avoided,  I  think  it  ought  to  be 


I  may  here  observe  that  the  dause  of  the  articles 
whidi  provides  for  the  distribution  of  the  surplus 


assets,  and  which  requires  that  they  shall  be  dis- 
tributed so  that  the  losses  should  be  borne  by  the 
members  in  proportion  to  the  capital  paid  up,  or 
which  ought  to  have  been  paid  up,  on  the  shares  held 
by  them,  was  **  to  be  without  prejudice  to  the  rights 
of  the  holders  of  shares  issued  upon  special  condi- 
tions." 

I  do  not  think  that  if  the  holders  of  discount  shares 
are  right  in  their  present  contention,  it  follows  that 
they  would  be  entitied  to  be  recouped  out  of  the  con- 
tributions of  the  other  members  the  sums  they  have 
been  compelled  to  pay  for  the  discharge  of  the  debts 
of  the  oompany.  It  is  one  thing  to  say  that  tiiey  are 
not  bound  to  make  a  contribution  merely  for  the 
benefit  of  the  other  members,  that  these  possess  no 
rights  for  the  adjustment  of  which  this  is  necessary, 
and  another  thing  to  imply  an  obligation  on  the  part 
of  the  other  members  to  nutke  good  any  sums  which 
the  discount  shareholders  are,  under  the  provisions  of 
the  statute,  held  bound  to  pay. 

I  do  not  feel  pressed  by  the  difficulties  which  it  is 
suggested  would  fiow  from  such  a  conclusion.  It  is 
part  of  the  social  contract  that  the  holder  of  a  dis- 
count share  should  be  entitied  to  participate  in  the 
assets  of  the  company  equally  with  shareholders  who 
have  fully  paid  up  their  shares  or  become  the  holders 
of  fully  paid-up  snares.  No  shareholder  can  be  com- 
pelled to  pay  more  than  the  nominal  amount  of  his 
share.  But  if  at  the  time  of  the  winding  up  there  be 
shares  with  a  liability  upon  them,  I  cannot  see  why 
this  liability  should  not  oe  enforced  to  the  full  before 
the  holders  of  these  shares  are  entitied  to  participate 
equally  in  the  distribution  of  surplus  assets  with 
those  whose  shares  are,  by  the  contraot  inter  aocios,  to 
be  treated  as  fully  paid  up.  I  cannot  see  what  wrong 
will  in  any  case  be  done  to  the  shareholders  otiier 
than  the  discount  shareholders  by  the  conclusion, 
which  I  think  logically  sound.  On  the  contrary,  they 
might  in  certain  cases  even  obtain  an  advantajg^e  for 
which  they  did  not  bargain. 

I  have  hitherto  confined  my  consideration  to  the 
discount  shares,  but  all  that  I  have  said  is,  in  my 
opinion,  equally  applicable  to  the  bonus  shares  allottea 
to  the  subscribers  for  debentures.  The  allotment  of 
such  shares  was  part  of  the  consideration  of  a  loan  to 
the  company,  without  which  it  would  not  have  been 
made.  Granting  that  in  spite  of  this  the  holders  are 
liable  to  contribute  up  to  the  amount  of  their  shares 
for  payment  of  the  debts  of  the  company,  why  should 
the  other  members  be  able  to  say  that  in  order  to 
adjust  their  righte  as  against  these  holders  they 
should  be  compelled  to  mSke  a  further  contribution  P 

I  do  not  think  that  the  preference  shares  issued  as 
part  of  the  consideration  for  the  extinction  of  a  debt 
of  £13,402  can  stand  on  a  different  footing.  The 
directors  had  power  under  article  4  to  issue  wares  on 
these  terms  so  far  as  the  members  could  give  it. 

I  think  the  judgment  ought  to  be  reversed. 

Lord  Magnaohtbn. — In  the  liquidation  of  the 
Bailway  Time-Tables  Publishing  Company,  Limited, 
the  position  of  afiEairs  is  this :  The  Ust  of  contributories 
has  been  settled,  and  there  is  no  application  before 
the  court  seeking  to  have  it  rectifieoT  Bv  means  of 
ealls  made  in  the  winding  np  all  the  debts  of  the 
comnany  have  been  paid,  ana  costs  and  expenses  of 
the  liquidation  have  been  provided  for.  And  now  it 
U  proposed  to  make  a  further  call  for  the  purpose  of 
adjusting  the  rights  of  the  contributories  amongst 
themselves. 

The  original  capital  of  the  company  was  £30,000, 
divided  into  6,000  shares  of  £5  each.  On  three 
occasions  additions  were  made  to  the  capital  until,  at 
last,  it  reached  £100,000.  All  the  shares  were  of  the 
same  nominal  amount,  and  all  were  ordinary  shares 
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except  those  of  the  last  iflsae,  whioh  were  intended  to 
cairy  a  preferential  dividend.  With  the  exception  of 
ten  shares  taken  by  the  subscribers  to  the  memoran- 
dum of  association,  the  whole  of  the  original 
capital  was  issued  as  fully  naid-up  under  a  duly 
registered  conttaot  in  consideration  of  property 
made  over  to  the  company ;  600  shares  of  the  second 
issue  were  paid  up  in  cash.  The  remainder  of  the 
capital  was  dealt  with  in  a  less  regular  manner.  To 
induce  persons  to  take  debentures  two  ordinary 
shares,  nominally  paid  up  in  full,  were  offered  by  way 
of  bonus  with  every  £10  debenture.  Other  shares 
were  issued  at  a  discount  of  ninety  per  cent.,  so  that 
a  £5  ordinary  share,  nominally  paid  up  in  f  idl,  was 
to  be  had  for  lOs.  Then,  in  July,  1890,  more  than  a 
year  and  a  half  before  the  liquidation  commenced,  a 
circular  was  sent  by  the  directors  to  the  holders  of 
discount  and  bonus  shares,  calling  their  attention  to 
recent  decisions  "  under  which,"  it  was  stated,  "  it 
would  appear  that  certain  liabilities  are,  in  law, 
attached  to  these  shares."  The  holders  of  discount 
shares  were  recommended  to  exchange  them  for 
preference  shares  at  the  rate  of  ten  discount  shares  for 
one  preference  share ;  the  holders  of  bonus  shares 
were  advised  to  surrender  them  to  the  company. 
These  suggestions,  however,  were  not  adopted  by  the 
appellant,  who  was  a  large  shareholder  holding  bonus 
shares  and  discount  shares,  as  well  as  preference 
shares.  All  his  shares  were  entered  on  the  register  as 
fuUy  paid,  and  he  continued  to  hold  them  all  until 
the  wmding  up.  Upon  the  facts  being  then  investi- 
gated, he  was  placed  on  the  list  of  contributories  in 
respect  of  215  bonus  shares,  as  the  holder  of  shares  on 
which  nothing  had  been  paid,  and  in  respect  of  4,460 
discount  shares,  as  the  h^der  of  shares  on  which  there 
remained  a  liability  of  £4 10s.  per  share.  There  were, 
besides,  1,680  preference  shares  standing  in  his  name. 
The  ciiief  derk  certified  that  they  were  all  fully  paid. 
Kekewioh,  J.,  however,  decidod  that  only  1,112  were 
fully  paid,  and  that  of  the  rest  one  was  paid  to  ti^e 
extent  of  £2  10s.,  while  567  were  wholly  unpaid. 
The  appellant,  having  duly  paid  the  former  calls, 
objects  to  the  call  now  proposed,  on  the  ground  that 
the  shares  standing  in  his  name  oiu^ht,  by  reason  of 
the  terms  on  which  they  were  issued,  to  be  treated  as 
fully  paid-up  to  the  extent  not  required  for  the  pay- 
ment of  the  company's  debts  and  the  costs  and 
expenses  of  liquidation. 

Whatever  colour  there  may  be  for  the  appellant's 
contention  in  regard  to  his  bonus  and  discount  shares, 
there  can  be  none,  it  seems  to  me,  in  regard  to  his 
preference  shares.  They  were  not  issued  on  special 
terms  at  all.  They  were  meant  to  be  paid  for  in  full 
in  the  ordinary  way.  But  it  was  held  by  the  learned 
judge  that  the  consideration  for  which  they  were 
issued  could  not  be  treated  as  payment  in  cash,  and 
that  if  it  amounted  to  payment  in  any  other  form 
there  was  no  registered  contract  to  satisfy  the  re- 
quirements of  the  Act  of  1867. 

As  regards  the  shares  which  the  directors  purported 
to  issue  on  special  terms,  it  would  perhaps  have  been 
more  regular,  and  certainly  it  would  have  raised  the 
question  more  plainly,  if,  mstead  of  merely  resisting 
the  liquidator's  summons,  the  appellant  had  made  a 
substantive  application  asJdng  the  court  to  recti^  t^e 
list  of  contributories  or  to  make  a  declaration  in  his 
favour  controlling  its  effect.  Anyhow,  the  burthen 
lies  upon  him.  It  is  for  him  to  show  that  he  has 
some  equity  clear  enough  and  strong  enough  to 
relieve  him  from  the  ordinary  consequences  of  his 
present  position. 

In  the  present  state  of  things  the  application  of 
the  liquidator  would  seem  to  be  a  matter  of  course. 
It  staads  unchallenged  on  the  records  of  the  court 
that  some  of  the  contributories  have  discharged  in 


full  their  obligation  to  the  company,  while  othen 
have  not  done  so.  Why  should  not  those  who  have 
paid  more  than  their  proportionate  share  of  the 
general  liability  call  upon  those  who  are  behindhand 
for  contribution  P  It  was  said  that  the  statute  dott 
not  in  terms  provide  that  calls  are  to  be  made  for  tiie 
purpose  of  equalizing  the  payments  of  memban. 
That  is  quite  true.  The  right  to  contribution  does 
not  depend  on  statute  any  more  than  it  depends  on 
contract.  It  is  one  of  the  plainest  of  equitus ;  and 
although  no  doubt  in  the  case  of  limited  oompaniei 
where  there  are  successive  issues  of  capital  it  may 
sometimes  operate  unexpectedly,  and  perhaps  eren 
harshly,  on  shareholders  who  come  in  at  the  very  last 
moment,  the  apparent  hardship  is  really  due  to  their 
own  want  of  prudence. 

Why,  then,  I  ask,  is  the  appellant  to  be  relieved 
from  we  obligation  of  contributing  his  proportionate 
share  of  the  losses  of  the  undertflSong  P    It  was  said 
that  there  was  a  "social  contract"  to  which  eflfect 
ought  to  be  given  now  that  the  rights  of  creditors  are 
out  of  the  way.    There,  as  it  seeuis  to  me,  lies  &e 
fallacy.     How  was  the  supposed   contract   made? 
Who  gave  the  requisite  authority  for  making  it? 
Not  the   company,  nor  the  sharaholders,  nor  any 
representative  body  of  shareholders.     It  is  beyond 
the  powers  of  a  limited  company  to  Umit  the  liability 
of  shareholders  in  a  manner  inconsistent  with  the 
conditions  of  the  memorandum  of  association.    The 
directors,  therefore,  had  no  authority  from  the  com- 
pany to  issue  shares  at  a  discount,  or  on  any  terms 
relieving  the  shareholder  from  liability  to  pay  in  fulL 
The   sl^eholders  had  no  power  to   authorise  the 
directors  to  do  on  behalf  of  the  company  that  whidh 
^e  company  itself  could  not  authorise  them,  to  do. 
The  articles  of  association  no  doubt  empower  the 
directors  to  issue  shares  on  such  terms  as  they  think 
fit ;  but  that  must  mean,  of  course,  on  such  terma  aa 
they  think  fit  consistently  with  the  provisions  of  the 
Companies   Acts.     The   articles   in   express    terms 
purport  to  authorize  the  directors  to  issue  shares  at  a 
discount.    That  provision,  however,  is  in  contraTen- 
tion  of  the  Companies  AJct,  1862,  and  simply  void ; 
neither  the  company  nor  the  shareholders,  even  if 
they  had  been  unanimous,  could  have  empowered  the 
directors  to  do  anything  of  the  kind.    If  the  direc- 
tors acted  without  authority,  how  can  their  action 
bind  those  who  are  supposed  to  have  given,  them 
authority,  but  who,  in  fact,  gave  them  none  ?     The 
truth  is,  as  it  seems  to  me,  that  there  never  was  a 
contract  between  the  company  or  the  shareholders, 
on  the  one  hand,  and  the  persons  to  whom  these 
discount  shares  were  offered,  on  the  other.     There 
was  an  offer  by  the  directors  purporting  to   act  on 
behalf  of  the  company;  but  it  was  an  offer  of  that 
which  the  company  could  not  give,  because  tiie  law 
does  not  allow  it.    There  was  an  acc^tanoe  by  the 
discount  shareholders  of  that  offer.    But  that  offer 
and  acceptance  could  not  constitute  a  contract.    Botii 
parties  acted  under  a  misconception  of  ]aw  ;  and  the 
whole  thing  was   void.      The   company,    however, 
improperly  placed  the  names  of  the  discount  share* 
holders  on  tne  register,  and  they  allowed  their  names 
to  remain  there  until  their  remedy  against  the  com- 
pany was  gone;  and  now  thev  cannot  be  heard  to 
say  that  thev  were  not  shareholders. 

Your  lordships  were  reminded  that  there  was  a 
judicial  decision,  for  several  years  unreversed,  which 
sanctioned  the  issue  of  shares  at  a  discount.  That  is 
so.  But  it  must  be  remembered  that  at  the  time 
when  that  decision  was  pronounced  the  ourrent  of 
authority  had  drifted  somewhat  away  from  the  true 
principles  of  the  Act  of  1862.  As  soon  as  those  pixn- 
dples  were  re-asserted  and  re-established  by  your 
lordships' House  in  Trevor  ▼.   WkiUoorth,   it   ' 
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dear  again— dear,  I  think,  beyond  argnment — that 
the  siuffea  of  a  company  limited  by  shares  could  not 
be  iwied  at  a  disconnt.  The  issue  of  shares  at  a 
diKOont  is  just  as  much  an  unauthorized  reduction  of 
capital  aa  the  purchase  by  a  company  of  its  own 
gbares.  And  so  it  was  held  by  the  Court  of  Appeal 
in  ikBAlmada  and  Tiriio  case,  and  afterwards  in  this 
Houae  in  the  Ooregum  Gold  Mining  Co»*s  case.  Speak- 
ing for  myself,  I  must  say  I  do  not  think  that  the 
Omgum  case  laid  down  any  new  law.  It  was  no  new 
deputore.  The  governing  principle  is  stated  as 
plunly  and  aa  emphatically  in  Denies  case,  L.  B.  8 
Ch.  ^p.  768,  in  1873  by  the  Lord  Chancellor  (Lord 
Selbone),  as  it  was  by  any  of  the  noble  and  learned 
lordi  who  took  patt  in  the  Ooregum  case  in  1892. 

Holding,  as   this   House  afterwards  held  in  the 
Ooregum  Oold  Mining  Oo,*s  case,  that  the  memoran- 
dum of  association  of  a  limited  company  has  the 
effect  of  prescribing  as  well  as  of  limiting  the  liability 
of  it  members,  Lord  Selbozne  points  out,  as  has  been 
pointed  out  over  and  over  agam,  that,  with  certain 
ooeptionB   not  material  for   the   present  purpose, 
notion  12  of  the  Act  of  1862  forbids   any  alteration 
m  the  conditions  contained  in    the  memorandum. 
"It  18,*'  says  his  lordship,  *'  quite  certain  that,  under 
ttat  olause,  if  there  be  found  anything  in  the  articles 
jiimting  the  liability  of  the  shareholders  in  a  way 
moQiuistent  with  the  memorandum — anything  tend- 
ing to  reduce  the  liability  of  the  shareholders  thereby 
pnieribed— it    is   simply  void."     Nothing  can   be 
more  to  the  point  than  that.      So  far  the  Ooregum 
0<^  Mining   Co*s  case  goes:    but  it    was    not,  I 
tbink,  meant  to  go  further.      And,   indeed,  several 
of  the  noble    and   learned    lords    who   took   part 
in  tibe  judgment  in  that  case  guarded   themselves 
•gaiitti  being  supposed  to  determine  or  prejudice  the 
pnaent  quertion.    It  may  be  that  the  principle  on 
vluch  the  deoiaions  in  DenVs  case  and  the  Ooregum 
OM  proceed  leaves  little  room  for  the  appellant's  con- 
tention.   Still,  if  it  could  be  shown  that  the  appel- 
lant has  any    equity  to  be    relieved   from  further 
HaHlity— if  the  court  could  be    ''satisfied    of    the 
julioe  of  the  case,"  to  use  the  words  of  the  Act  of 
1862—1  do  not  think  the  deeision  in  the  Ooregum  case 
vonld  be  a  fatal  bar.     Nor,  with  aU  deference  to 
tlie  ykw  thrown  out  by  the  Court  of  Appeal  in  the 
ean  o  *  In  re    Weymouth  and  Channel  Islands  Steam 
f^M  i^«/.,  would  it  be  a  sufficient  objection  that  the 
ttntiaet,  if  there  be  a  contract,  was  one  with  the 
WBipsny  and  not  with  the  shareholders.    If  directors, 
Uog  duly  authorized  in  that  behalf,  invite  persons  to 
hike  ahanes  on   certain  terms  varying  the  rights  of 
Mnhen  initr  se,  acceptance  of  the  invitation  must,  I 
ttink,  eataUish  a  contractual  relation  between  the 
■MnbsB  themaelves.    But  really  all  the  arguments 
Hgnd  on  behalf  of  the  appellant,  however  they  may 
k  presented — and  they  were  presented  in  various 
"Vvyt— must  go  back  to  contract  as  the  foundation 
initirting-point.    It  was  said,  and  said  truly,  that 
^  direoton  might  have  issued  shares  with  a  prefer- 
'Mal  riffht  aa  regards  capital  in  the  event  of  wind- 
ggnp,  in  which  case  the  ordinary  shareholders  would 
we  had  no  riffht  to  contribution,  and  then  it  was 
^|ed  tiiat  to  i£at  extent,  at  any  rate,  effect  should 
psm  he  given  to  what  was  described  as  the  intention 
ii  the  partiea.     I  could  have  understood  that  argu- 
^--  if  I  coold  have  found  a  contract.    It  may  well 
Isfliatone  party  to  a  contract  cannot  escape  from 
obligationa  by  pleading  incapacity  to  perform 
^  in  full  if  me  other  partv  is  wuling  to  take 
_  lees  than  that   whi<m  he  bargained  for. 
there  is  no  contract,  but  only  an  agent  acting 
authority,  I  cannot  see  what  equity  there  is 
a  pirinoipal  to  submit  to  one  set  of  condi- 
beoanse  his  agent  has  attempted  ineffectually  to 


bind  him  to  another  and  a  different  set ;  nor  is  the 
case  of  the  party  disappointed  by  reason  of  the  agent's 
want  of  authority,  bettered  by  the  circumstance  that 
the  relief  he  is  se!^dne  is  not  only  different  from  but 
inconsistent  with  the  position  he  would  have 
occupied  if  the  authority  of  the  agent  had  been 
sufficient. 

Some  things  were  introduced  into  the  discussion 
which  are  hardly  matters  of  argument.  It  was  said 
that  if  effect  were  to  be  given  to  the  view  of  the 
Court  of  Appeal  it  would  lead  to  great  hardship  in 
many  cases.  Perhaps  it  may.  There  is  plenty  of 
hardship  in  almost  every  case  of  winding  up.  ^  But 
I  must  say  I  cannot  see  any  particular  hardship  in 
the  present  case.  The  appellant  was  warned  in  time, 
but  he  chose  to  disregard  the  warning.  If  a  man 
will  remain  on  dangerous  ground  after  he  has  been 
told  of  the  riak,  I  do  not  think  he  has  much  reason 
to  blame  the  persons  who  invited  him  there,  especially 
when  those  who  gave  the  invitation  did  their  best  to 
set  things  right  by  giving  warning  in  time.  Then  it 
was  said  that  some  of  the  members  now  claiming 
contribution  may  have  bought  their  shares  in  the 
market  for  less  than  the  pnoe  asked  from  the  dis- 
count shareholders.  But  surely  the  owner  of  a  thing, 
whether  he  has  paid  much  or  little  for  it,  is  entitled 
to  all  the  rights  attached  to  it.  It  was  said,  further, 
that  some  of  the  claimants  were  the  very  persons 
who  sold  to  the  company  the  property  which  has 
turned  out  such  a  disastrous  bargain.  Can  your 
lordships  go  into  that  matter  ?  There  is  no  evidence 
that  the  company  gave  too  much  for  the  property 
they  bought.  The  failure  of  the  company  proves 
nothing.  Is  it  not  enough  that  the  shares  were,  in 
fact,  f^y  paid,  and  the  honesty  of  the  transaction 
is  not  impeached  P  These  are  small  matters, 
and  hardly,  I  think,  worth  noticing.  But  the 
question  before  the  House  is  very  serious  and 
very  important.  It  would  be,  I  think,  much 
to  be  regretted  if  your  lordships  were  compelled 
to  yield  to  the  arguments  of  the  appellant. 
These  companies  are  the  creature  of  statute,  and  by 
the  statute  to  which  they  owe  their  being  they  must 
be  bound  in  regard  to  shareholders  as  well  as  in 
regard  to  creditors  in  all  matters  coming  within  the 
conditions  of  the  memorandum  of  association.  Share- 
holders in  these  companies  require  protection 
just  as  much  as  creditors,  perhaps  even  more; 
shareholders  are  not  partners  for  aU  purposes ; 
they  have  not  all  the  rights  of  partners ;  they  have 
practically  no  voice  in  the  management  of  the  con- 
cern. Their  security  in  a  great  measure  depends  on 
the  directors  adhering  to  the  requirements  of  the  Act. 
A  limited  company  cannot  in  matters  within  the 
conditions  of  its  memorandum  go  on  leading,  as  it 
were,  two  Uvea,  one  strict  and  precise  and  regular, 
and  the  other  a  life  of  greater  ireedom  and  laxity, 
substituting  the  easier  yoke  of  "  social  contract "  for 
the  rigour  of  statutory  directions.  The  cOnfusion 
would  be  hopeless.  Take  the  present  case  as  an 
example.  The  questions  are  comparatively  simple 
when  vou  get  to  a  winding-up ;  but  in  the  meantime, 
what  IS  the  position  of  a  so-called  discount  share- 
holder P  Can  calls  be  made  upon  him  P  If  so,  can 
calls  be  made  to  develop  the  business  or  only  to  meet 
the  demands  of  creditors  P  Has  he  any  right  of 
recourse  against  the  other  shareholders  P  Then  how 
about  transfer  P  The  directors  could  not  allow  these 
shares  to  be  transferred  on  a  certificate  stating  that 
they  were  fully  paid,  or  they — see  Hirsche  v.  Sims, 
[1894]  A.  C.  654,  43  W.  E.  Dig.  36— would  be  the 
only  persons  liable  for  the  breach  of  trust  in  issuing 
them  as  fully  paid.  It  is  not  necessary,  I  think,  to 
pursue  this  pomt  further.  It  seems  to  me  that  you 
would  be  m^  by  practical  difficulties  at  every  turn  if 
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you  were  to  aocede  to  the  view   presented  by  the 
appellant. 

I  am  of  opinion  that  the  judgment  must  be 
affirmed. 

Lord  MoKRis. — ^I  am  of  opinion  that  this  appeal 
should  be  dismissed. 

I  see  nothing  to  limit  the  application  of  section  25 
of  the  Companies  Act,  1867,  to  the  case  of  a  creditor 
and  the  company — ^it  applies  as  much  to  a  share- 
holder or  sets  of  shareholders  aud  the  company.  It 
is  general  in  its  terms,  applying  to  all  cases  of  the 
issue  of  shares.  Any  agreement  or  resolution  of  the 
company  to  issue  shares  on  terms  short  of  full  pay- 
ment was  consequently  illegal — and  the  liquidator  is 
bound  to  bring  the  appellant's  shares  to  the  same 
level  of  pajrment  as  the  other  shareholders  by  making 
a  call  for  the  purpose  of  levelling  up.  This  appears 
to  me  dear  on  the  statute,  aud  to  be  the  principle 
dedded  in  the  Ooregum  case. 

I  entirely  a^ee  with  the  full  reasons  for  arriving  at 
this  result  which  my  noble  and  learned  friend  Ix>rd 
Davey  is  about  to  read,  and  which  I  have  had  the 
advantage  of  seeing. 

LordDAYEY.— TheRailwayTime-Tables  Publishing 
Co.  (limited)  was  registered  on  the  4th  of  January, 
1886,  under  the  Companies  Acts  as  a  company  limited 
by  shares.  The  memorandum  of  association  contains 
the  folio  win|;  clause :  **  The  capital  of  the  company 
IB  £30,000,  divided  into  6,000  shares  of  £6  each,  with 
power  to  increase  the  capital  and  to  issue  any  shares 
m  the  original  or  in  any  new  capital  as  preferential, 
or  guaranteed,  or  deferred  shares."  I  do  not  know 
what  was  meant  by  "guaranteed  shares,"  as  dis- 
tinguished from  "  preferential,"  and  no  explanation 
of  that  term  has  been  o£Fered  at  the  Bar.  No  articles 
were  registered  with  the  memorandum.  The  regula- 
tions adopted  for  the  conduct  of  the  affairs  of  the 
company  were,  therefore,  in  the  first  instance,  those 
contained  in  Table  A  in  the  first  schedule  to  the 
Companies  Act,  1862.  All  the  original  shares  (except 
the  ten  subscribed  for  in  the  memorandum)  were 
issued  to  the  vendor  as  fully  paid  up  under  a  regis- 
tered contract,  aud  it  is  not  disputed  that  they  were 
rightly  so  issued.  They  have  been  dealt  with,  and 
large  numbers  of  them  are  in  the  hands  of  the  general 
public. 

By  a  special  resolution  passed  and  confirmed  on  the 
25th  of  May  and  the  1 1th  of  June,  1886,  the  capital 
was  increased  to  £40,000  by  the  creation  of  2,000 
additional  shares  of  £5  each.  Of  these  shares  600  were 
issued  and  paid  up  in  cash,  500  were  issued  as  what 
is  called  **  bonus  shares,"  and  the  remaining  900  were 
issued  as  what  is  called  '*disrx)unt  shares^"  By  a 
second  resolution,  passed  and  confirmed  on  the  same 
dates,  new  articles  of  association  were  adopted  in  place 
of  Table  A.  The  material  articles  for  the  present 
purpose  are  those  numbered  4,  41,  42,  and  140,  which 
are  in  the  following  terms : 

4.  **  The  shares  shall  be  under  the  control  of  the 
directors,  who  may  allot  or  otherwise  dispose  of  the 
same  to  such  person  on  such  terms  and  conditions, 
and  at  such  times,  as  the  directors  think  fit,  and 
either  at  a  discount,  premium,  or  other wise^" 

41.  *'  The  company  may  from  time  to  time  increase 
the  capital  by  the  creation  of  new  shares  of  such 
amount  as  may  be  deemed  expedient." 

42.  <*The  new  shares  shall  be  issued  upon  such 
terms  and  conditions,  and  with  such  rights  and  privi- 
leges annexed  thereto,  as  the  directors  shall  aeter- 
mine,  and  in  particular  such  shares  may  be  issued 
with  a  preferential  or  qualified  right  to  dividends  and 
in  the  distribution  of  assets  of  the  company,  and  with 
a  spedal,  or  without  auy,  right  of  voting." 


Artide  140  provides  for  the  distribution  of  surplus 
assets  in  course  of  a  winding-up  in  a  manner  not 
apparently  differing  from  the  usual  way,  and  oon- 
cludes  witti  these  words:  ''But  this  clause  is  to  be 
without  prejudice  to  the  rights  of  holders  of  shsrei 
issued  upon  special  conditions." 

The  bonus  shares  were  issued  to  subscribers  for 
debentures  in  the  company  as  fully  paid-up,  without 
any  consideration  in  money  or  money's  worth  except 
the  subscription  for  the  debentures.     The  discount 
shares,   aft^  bdng  offered   to  the  existing  share- 
holders at  the  price  of  £1  per  £5  share,  were  issaed 
to  Mr.  Henry  Hoare  as  fully  paid  up,  in  consideration 
of  the  payment  of  lOs.  per  share,  or  fm  other  words)  at  a 
discount  of  £4  10s.  per  share.  Mr.  Wdton,  the  present 
appellant,  is  the  holder  of  215  discount  shares,  whicli 
he  acquired  for  a  nominal  consideration  from  Hoars. 
As  to  205  only  of  these  shares  agreements  were  dnly 
filed  in  accordance  with  section  25  of  the  Compameft 
Act,  1867.    The  appdlant  has  been  placed  on  the  list 
of  contributories  lor  the  whole  of  these  215  shares  as 
wholly  unpaid.    The  appellant  is  also  the  holder  o! 
4,460  discount  shares  which  he  also  acquired  from 
Hoare  for  a  nominal  consideration.     As  to  460  only 
of  these  shares  agreements  were  filed.    The  appellant 
has  been  placed  on  the  list  of  contributories  as  the 
holder  of  4.460  shares,  upon  which  £4  lOs.  remaios 
unpaid.      There  was  a  further  issue  of  preference 
shares,  some  of  which  were  held  by  the  appellant,  bat 
as  to  these  the  question  is  a  different  one,  and  I  wiVV 
mention  it  later. 

Calls  have  been  made  in  the  course  of  winding-up 
on  the  bonus  and  discount  shares,  the  proceeds  of 
which  (it  is  assumed)  are  sufficient  for  the  payment 
of  the  debts  of  the  company  and  the  costs  of  winding- 
up.  The  liquidator  now  proposes  to  call  up  the 
balance  of  £2  os.  per  share  on  tke  bonus  and  discoont 
shares,  for  the  purpose  of  adjusting  the  rights  of  the 
contributories  inter  se. 

The  appellant  disputes  the  right  of  the  liquidator 
to  make  the  call  for  that  purpose,  and  contends  WaX, 
as  between  him  and  the  other  shareholders,  bis  shares 
should,  by  reason  of  the  terms  on  which  the  same 
were  issued,  be  treated  as  paid  up  to  the  extent  not 
required  for  payment  of  debts  or  costs  of  winding-up. 
This  contention  has  been  rejected  by  Kekawich,  J., 
and  by  the  Court  of  Appeal,  following  the  previoua 
decision  of  the  latter  court  in  the  Weymouth  Steam 
Packet  Co.* 8  case. 

The  appellant's  case  was  argued  with  great  ability, 
and,  a3  presented  by  his  counsel,  it  had  not  only  ax 
appearance  of  plausibility,  but  an  attractive  air  o 
fairness  and  good  faith.  He  argued  that,  as  betweei 
themsdves,  the  shareholders  were  bound  to  giv( 
effect  to  the  contract  upon  which  the  appellant  hw 
become  a  shareholder  so  far  as  they  legally  could  di 
so,  and  although  that  contract  could  not  have  effes 
given  to  it  as  against  creditors,  there  was  no  Im 
prindple  which  should  prevent  the  court  f  rouL  givuij 
effect  to  it  in  a  question  inter  socios ;  and,  fnrtha 
that  tiie  rights  of  contributories  inter  ae  most  h 
determined  with  reference  to  that  contract.  A  folic 
consideration  of  the  case  since  the  argument,  hi 
satisfied  me  that  we  cannot  accede  to  the  appellant 
contention  consistently  with  what  has  been  decide 
by  this  House  in  the  Ooregum  Gold  Mining  C\>.'«  coji 
and  the  settled  principles  of  law  applicable  to  joinl 
stock  companies  incorporated  with  limited  liabilit] 
The  question  now  before  the  House  was,  it  is  tra 
left  open  in  the  Ooregum  case,  but  the  solution  of ) 
seems  to  me  logically  and  necessarily  to  follow  frai 
what  was  decided  in  that  case. 

Let  us  ask  what  is  really  meant  by  the  issue  ol 
share  at  a  discount  P  It  means  that  although  Isi 
than  the  nominal  amount,  or  even  (as  in  the  oaw  € 
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the  bonuB  shares)  nothing  whatever,  has  been  paid  up 
on  the  share,  it  ia  to  be  treated  for  all  purposes  of  the 
oompftoyi  and  to  be  placed  on  the  same  footing  as 
leguds  the  rights  of  the  shareholders,  as  if  it  had 
been  fnlly  paid  up  in  cash.    The  consequence  as 
ngards  the  £stribution  of  surplus  assets  in  case  of  a 
wiodiDg-Qp  would  seem  to  be  that  the  discount  share- 
holder would  have  the  right  (a)  if  all  the  other  shares 
vere  fully  paid  up  to  participate  in  tJie  surplus  in 
proportion  to  the  shares ;  or  (6)  if  some  of  the  other 
ihares  were  not  fully  paid  up,  to  require  a  call  to  be 
nude  upon  them,  ana  to  have  the  proceeds  of  such 
osU  dis&ibuted  as  surplus  assets,   or  (which  is  the 
nme  thing)   to   have  the   difference    between  the 
ifflonnt  considered  as  paid  up  on  the  discount  shares 
ind  the  amount  actually  paid  up  on  the  cash  shares 
piid  to  the  discount  shareholder  before  any  distribu- 
tion of  the  residue  of  the  surplus  assets.     In  the 
present  case,  the  appellant  is  resisting  a  call  upon 
Uffl,  bat  the  extent  to  which  his  argument  must 
uoeBsarily  go  in  other  conceivable  cases  should  be 
eoDsidered.    If  the  contract  that  no  call  shall  be 
i     nsde  upon   the    discount  shareholders  is  valid  as 
;     ^nst  shareholders,  although  not  as  against  credit 
I     ton,  the  result  would  also  seem  to  be   that    the 
I    diseoont  shareholder  would  be  entitled  to  be  recouped 
I     the  calls  which  he  had  been  obliged  to  pay  contrary 
I    to  the  contract  out  of  suiplus  assets  before  distribu- 
\    tion,  and  then  to  participate  pari  passu  in  the  ulti- 
mate residue  (if  any).    If  this  oe  not  so,  the  amount 
of  calls  which  the  holders  of  discount  shares  have  to 
pay  would  depend  on  the  promptness  with  which  the 
hqaidator  might  be  able  to  reabze  the  assets  and  pay 
the  debts  out  of  them,  instead  of  making  a  call. 
Ccnuuel  for  the  ai>pellant,  in  answer  to  a  question 
vhich  I  took  the  liberty  to  ask,  said  that  the  com- 
peny  might  make  calls  on  the  discount  shares  while 
theoompany  was  a  going  concern.    But  whyh    If 
he  had  had  the  couri^e  of  his  argument,  he  would 
have  replied  '*No,"  because  the  creditors  have  no 
nghts  whilst  the  company  is  a  going  concern  except 
to  me  the  company,  and  the  question  is  then  entirely 
foe  inter  aoct'os.      In  short,   the  argument  (in  my 
;  jndgment)  must  be  that,  except  for  the  purpose  of 
I   payment  of  debts  and  costs  on  a  windine  up,  no  csJl 
!  on  be  made  upon  a  discount  share    beyond    the 
I  pacified  amount,  and,  as  between  themselves,  the 
'  pontiact  ia  that  no  calls  shall  be  made  on  the  shares 
a  question. 
Kow  let  UB  see  what  was  decided  in  the  Ooregum 
I  Mt  Mining  Co.*s  case,  and  what  was  the  basis  of  the 
<licnion.   It  was,  in  the  first  place,  held  in  this  House 
thai  the  capital  mentioned  in  the  memorandum  was 
■twidcd  to  be  the  real  capital  of  the  company — thab 
■•  the  camtal  represented  by  money  or  money's 
yth,  ana  not  merely  the  nominal  capital  for  the 
fttpose  of   fixing  the   proportionate  rights  of  the 
'Muben   inter  ae.      And  it   was  further  held  that 
ttetion  8  of  the  Companies  Act,  1862,  requiring  the 
fcsmunmdum  to  contain  the  amount  of  the  capital 
^vided  into  shares  of  a  fixed  amount,  combined  with 
In  statntory  limitation  of  liability  in  section  38  (a), 
ijl^eqmTalent  to  a  statutory  requirement   that  such 
Ibaa  amount  shall  be  payable  in  money  or  money's 
iMrtii.     **lt  aeems  tome,'*  says  the  Lord  Chancellor, 
^tibat  the  system  thus  created,  by  which  the  share- 
Mdtt's  liability  is  to  be   limited  by    the   amount 
iBpsid  upon  his  share,  renders  it  impossible  for  the 
iBiHiany  to  depart  from  that  requirement,   and  by 
iBy  exponent  to  arrange  with  the  shareholders  that 
wy  shonld  not  be  liable  for  the  amount  unpaid  on 
icir  ahares,     although  the  amount  of  their  shares 
M  been  in  accordance  with  the  Act  of  Parliament 
Md  at  a  certain  sum  of  money.*' 
It  is,  therefore,  in  my  opinion,  conclusively  decided 


that  the  obligation  to  contribute  to  the  aasets  of  the 
company  in  one  way  or  another  the  nominal  amount 
of  the  shares  is  part  of  the  statutory  constitution  of 
every  joint-stock  company  limited  by  shares,  embodied 
in  its  memorandum  of  association,  and  therefore  not 
alterable  by  the  company  or  by  the  unanimous  con- 
sent of  all  the  shareholders.  It  is  a  liability  which 
the  company  cannot  release  or  relieve  the  shareholder 
from.  On  the  one  hand,  there  is  the  liability  to  pay ; 
and  on  the  other  hand  there  is  the  correlative  right  of 
every  shareholder  to  insist  on  the  due  performance  of 
the  conditions  of  the  memorandum. 

It  is  familiar  law  that  no  article  can  be  valid  or 
bindiDg  upon  the  shareholders  which  is  in  conflict 
with  the  memorandum  or  with  the  general  law.  Nor 
does  it  admit  of  doubt  that  shareholders  equally  with 
creditors  have  the  right  to  invoke  the  conditions 
contained  in  the  memorandum  and  resist  any  infrac- 
tion of  them ;  and,  in  fact,  untU  the  winding-up  takes 
place  a  creditor  has  no  right  to  do  so.  That  was  the 
principle  on  which  both  uie  cases  of  Hutton  v.  Scar^ 
borough  Cliff  Hotel  Co,  were  decided.  Doubts  have 
been  enterte^ed  as  to  the  correctness  of  the  decision  in 
those  cases,  and  it  has  been  thought  that  the  priority 
between  existing  shareholders  and  the  holders  of  new 
share  capital  created  under  a  power  is  one  of  those 
matters  of  internal  management  which,  if  not  expressly 
settled  by  the  memorandum,  may  be  settled  oy  the 
articles.  Dissent  from  the  decision  in  the  second 
case  of  HuUon  v.  Scarborough  Cliff  Hotel  Co,  has  been 
expressed  by  one  of  your  lordships  in  this  Hous^^ 
Lord  Macnaghten,  in  the  British  and  Amerioan 
Trustee  and  Corp(yrationy.  Gouper,  42  W.  B.  652,  [1894] 
A.  C.  416,  417— and  it  has  recently  not  been  followed 
in  the  Court  of  Appeal — Andrews  v.  Chis  Meter  Co., 
ante,  p.  321,  [1897]  1  Ch.  361.  In  this  case  there 
is  no  doubt,  after  the  decision  in  the  Ooregum  case, 
that  the  obligation  to  pay  up  the  amount  of  the  shares 
flows  from  and  is  part  of  that  which  the  Act  requires 
to  be  stated  in  the  memorandum,  and  the  share- 
holders have  a  right  to  the  performance  of  that 
condition. 

The  social  contract  is  to  be  found  not  in  the  articles 
alone,  but  in  the  memorandum  and  articles,  and  as 
much  in  the  former  document  as  in  the  latter* 
Therefore,  in  the  ultimate  adjustment  of  their  rights 
inter  se,  which  takes  place  before  the  final  dissolution 
of  the  company,  regard  must  be  had  to  the  primary 
obligation  of  every  contributory  to  contribute  the 
amount  of  his  share  to  the  assets  of  the  company, 
and  according  to  the  ordinary  principle  of  e^uify  the 
contributories  have  the  right  to  have  the  adjustment 
made  on  the  basis  that  all  have  satisfied  or  will 
satisfy  their  primary  obligation  to  the  company.  I 
do  not  think  that  any  article  or  regulation  of  the 
company  which  ignores  that  primary  liability  or 
purports  to  provide  for  the  adjustment  of  their  rights 
on  any  other  basis  could  validly  be  made,  because  it 
would  be  inconsistent  with  the  memorandum  as 
interpreted  by  this  House.  This  opinion,  I  should 
observe,  is  perfectly  consistent  with  a  regulation 
being  made  for  priority  to  certain  shareholders  on  the 
distribution  of  surplus  assets  when  ascertained  and  got 
in.  But  no  contributory  can  take  or  retain  any- 
thing out  of  the  surplus  assets  until  he  has  satisfied 
his  primary  obligation  either  by  payment  of  or  being 
debited  in  account  with  the  amount  remaining  un« 
paid  on  his  shares. 

If  this  reasoning  is  sound,  there  is,  in  my  opinioui 
an  end  of  the  appdlant's  case,  because  so  much  of 
article  4  as  purx>orted  to  empower  the  directors  to 
issue  shares  at  a  discount  is  ultra  vires  the  company 
altogether,  and  everything  pur^rting  to  have  been 
done  under  it  is  a  nullity  as  agamstboth  shareholders 
and  oreditorB  in  a  winduig-up.    Article  140  must  h% 
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read  as  applying  onlv  to  speoial  oonditioiu  which  the 
company  could  legally  attach  to  shares.  No  share- 
holder can  deriye  any  right  as  against  his  co-share- 
holders, or  to  have  assets  distriboted  otherwise  than 
in  accordance  with  law  from  an  act  of  the  directors  or 
the  company  which  is  tkUra  vires. 

But  it  is  argued  that  the  company  might  have  done 
the  same  thing  in  another  way — ^for  example,  if  they 
had  conferred  on  the  bonus  and  discount  shares  a  pre- 
ference in  distribution  of  capital  which  was  within 
their  powers.  My  present  opinion  is  that  in  the  par- 
ticular circumstances  of  this  case  such  a  provision 
would  probably  have  worked  out  the  same  result, 
although  by  a  different  road,  as  issuing  the  shares  at 
a  discount,  but  liable  to  calls  for  payment  of  debts. 
But  I  have  already  shown  that  in  other  perfecUy 
conceivable  circumstances  the  result  would  have  been 
widely  different,  and  the  holders  of  the  discount 
shares  (if  valid)  might  be  entitled  not  only  to  be 
preferentially  recouped  out  of  surplus  assets  the  calls 
they  had  paid,  but  also  to  participate  in  any  remain- 
ing assets  on  the  footing  tnat  their  shares  were  paid 
up  in  full,  or  to  have  caJls  made  upon  other  share- 
holders for  the  purpose  of  adjustmg  their  rights, 
although  they  had  not  themselves,  in  fact,  contributed 
towards  the  company's  assets.  I  cannot,  therefore, 
agree  that  the  company  could  have  done  the  same 
thmg  as  issuing  the  shares  at  a  discount  inter  aocioe 
in  another  way,  and  I  think  they  could  not.  How 
ever,  the  company  did  not  make  the  contract  for 
attaching  a  priority  to  the  shares*  What  the  direc- 
tors puri)ortod  to  do  was  to  issue  these  shares  free 
from  liability  for  calls  (altogether  or  beyond  10s.  per 
share),  and  they  no  doubt  believed  they  could  do  so, 
and  intended  to  do  so.  It  appears  to  me  that  it 
would  be  contraiy  to  principle  and  unsound  to  split 
up  a  contract  made  alio  intuitu,  and  convert  it  into  a 
very  different  contract  which  the  parties  never 
thought  they  were  making,  because  the  contract  as 
•made  cannot  be  carried  into  effect,  but  a  similar 
result  might  in  certain  circumstances,  and  to  a  limited 
extent,  be  arrived  at  in  a  different  way.  Such  a  pro- 
ceeding would  not  be  giving  effect  to  the  contract, 
but  making  a  new  contract. 

Of  course,  individual  shareholders  may  deal  with 
their  own  interests  by  contract  in  such  way  as  they 
may  think  fit.  But  such  contracts,  whether  made  by 
all  or  some  only  of  the  shareholders,  would  create 
personal  obligations,  or  an  exceptio  pereonalia  affainst 
.themselves  only,  and  would  not  become  a  reffulation 
of  the  company,  or  be  binding  on  the  transrarees  of 
the  parties  to  it,  or  upon  new  or  non-assenting  share- 
holders. There  is  no  suggestion  here  of  any  such 
private  agreement  outside  the  machinery  of  the  Com- 
panies Acts.  The  parties  interested  in  opposiog  the 
appellant  seem  to  be  the  present  holders  of  the 
original  shares  and  of  the  new  shares  issued  for  cash. 
They  mav  or  may  not  be  the  same  persons  as  were 
holders  of  shares  at  the  time  of  the  issue  of  the  bonus 
and  discount  shares. 

In  the  view  that  I  take  it  is  not  necessary  to  decide 
the  point ;  but  I  am  of  opinion,  having  regard  to  the 
language  of  section  25  of  tiie  Act  of  1867,  that  the 
appelLmt  could  not  have  succeeded  according  to  any 
view  of  the  law  as  regards  those  bonus  and  discount 
shares,  in  respect  of  which  no  agreements  have  been 
filed. 

There  is  a  third  class  of  shares  mentioned  in  the 
,  case  as  preference  shares.  These  shares  were  appar- 
ently issued  as  cash  shares,  and  the  contest  has  been 
whether  they  were  in  fact  paid  up.  By  an  order  of 
the  14th  of  June,  1893,  some  of  the  appellant's  pre- 
ference shares  were  declared  to  be  fully  paid,  others 
wholly  map&id,  and  one  to  be  paid  to  the  extent  of 
:  £2  10s,    There  m  no  appeal  against  this  order,  and  I 


fail   to  understand    what   question  can   now  ariae 
respectinff  these  preference  shares. 

I  am  meref ore  of  opinion  that  the  appellant  has 
failed  to  show  any  speoal  conditions  attached  to  the 
issue  of  any  of  the  three  classes  of  shares  held  by  him 
of  which  the  court  can  take  cognizance,  and  the 
rights  and  interests  of  himself  and  his  co-contriba- 
tories  must  be  determined  and  adjusted  on  the  bans 
that  the  appellant  as  well  as  the  other  contributories 
have  contributed  or  will  contribute  the  full  amoimt 
of  tJieir  shares  to  the  company's  assets.  The  appeal 
should,  in  my  opinion,  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  appellant.  Slaughter  A  May, 

Solicitor  for  the  respondent,  C,  T.  Whinney» 


Otoutt  of  Appeal. 

From  Q.  B.  Div.         i 
(Lord  Esher,  M.B.,  and  >  Aprils. 

Lopes  and  Ghitty,  L.J  J.) } 

Peabob  V,  Gabdnbb.  (a.) 

Contract — Memorandum  in  writing — Letter — Eavehpe 
—Statute  of  Frauds,  s.  4^8ale  of  Goods  Act,  1893 
(56  &  57  Vid.  c.  71),  s.  4. 

Where  a  letter,  which  is  relied  on  as  a  memorandum 
in  writing  of  a  contract  to  satisfy  section  4  of  the  Statute 
of  Frauds  or  section  4  of  the  Sale  of  Goods  Act,  1893, 
does  not  itself  contain  the  name  of  the  person  to  whom  it 
is  loritten,  but  is  proved  to  have  been  sent  enclosed  in  an 
envelope  addressed  to  that  person,  the  letter  and  the 
envelope  ought  to  be  considered  as  one  document. 

Application  for  judgment  or  a  new  trial  in  an 
action  tried  before  Qrantham,  J.,  and  a  jury. 

The  plaintiff  sought  to  recover  damages  for  breach 
of  an  alleged  contract  on  the  part  of  the  defendant 
to  sell  to  Sie  plaintiff  a  bed  of  gravel  for  £60. 

The  question  was  whether  there  was  a  anfRcaent 
memorandum  in  writing  of  the  contract  to  satisfy 
section  4  of  the  Statute  of  Frauds  or  section  4  of  the 
Sale  of  Goods  Act,  1893. 

I^e  plaintiff  relied  on  a  letter  signed  by  the  defen- 
dant and  received  by  the  plaintiff  through  the  poet 
It  commenced  with  the  words  "DearSir,"  and  did 
not  contain  the  plaintiff's  name,  but  it  was  sent 
enclosed  in  an  envelope  addressed  to  the  plaintifL 
The  jury  found  that  the  letter  contained  all  the 
material  terms  of  the  contract. 

Grantham,  J.,  gave  judgment  for  the  plaintiff. 

The  defendant  applied  for  a  new  trial  or  jii4g- 
ment. 

Bhke  Odgers,  Q.O.,  and  H,  A,  Forman,  for  the 
defendant. 

Atherley-Jones,  Q.C.,  and  Compton  Smith,  for  the 
plaintiff. 

Lord  EsHEB,  M.R. — ^The  question  is  mrhether  the 
letter  and  the  envelope  can  be  considered  as  one 
document.  I  adopt  that  which  is  said  in  Dart  oa 
Vendors  and  Purchasers  (6th  ed),  p.  253 :  «*  In  tfaa 
case  of  a  letter,  if  the  name  of  the  party  to  whom  B 
is  addressed  appear  in  an  indorsed  direction*  or  be 
written  at  the  foot  of  the  letter,  no  difiS^cnlty  on  ths 
above  point  can  arise:  if  an  envelope  be  used,  tha 
name  may  often  not  appear  in  the  letter;  but  ttel 

(a.)  Reported  by  F.  G.  RucxsB,  Esq.*  Banister* 
at-Law. 
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oourt,  it  isoonoeiyed,  would  reoeive  eyidenoe  oonnect- 
mg  the  envelope  witii  the  endoenre."  In  mv  opimon 
we  must  hold  that  the  letter  and  the  envelope  oon- 
ititate  (me  document.  There  is,  therefore,  a  sufficient 
memofandnm  in  writing,  and  the  appeid  must  be 
dinmsaed. 

hsns  and  Chiitt,  L^JJ.,  oonoured. 

Appeal  d%nnu9$d. 

Solicitors  for  the  plaintiff,  HiMin^  Wathingion^  A 
Famore, 

Soliciton   for   the   defendant,    Qrundy,   Izod^   dk 
Qrundy. 


nith,  ( 
0      J 


March  13,  15 ;  April  5. 


From  Chan.  Div. 
(Lbdiey,  A.  L.  Smith, 
aiidB^by,L,JJ. 

In  re  Williams. 
Williams  v.  Williams,  (a.) 

Wm—Corutrtidion — Absolute  gift  in  confidence — Pre^ 
oatory  trust — Oondiiion, 

Where  a  teskUor  gave  hie  residuary  estate  to  hie  wife 
ekobUely  in  fullest  confidence  that  she  would  carry  out 
Ha  wishes — vm.,  during  her  life  pay  the  premiums  on  a 
ptiiey  on  her  own  life  {which  woe  her  own  property)^ 
e^  at  her  death  bequeath  the  moneys  arising  therefrom, 
*sd  also  from  another  policy  on  the  testator*  s  life,  to  his 
dsMohter 

Eefd  (Bigby,  L.J.,  dissentiente),  that  the  words  *'  in 
feBest  confidence  "  were  only  an  expression  of  desire  on 
tUpoftof  the  testator,  and  that  the  wife  therefore  took 
tierssidmiry  estate  free  from  any  obligation  either  by 
vsy  ofprtoatory  trust  or  of  condition. 

i^pesl  from  a  dedsion  of  Bomer,  J. 

The  question  involved  was  whether,  on  the  con- 
^nution  of  the  testator^s  will,  his  widow  was  bound 
io  bequeath  the  mone^  arisiug  from  two  policies 
thenin  mentioned  to  her  daughter,  or  whether  she 
btd  a  discretion  in  the  matter. 

The  will  is  fully  stated  in  the  judgment  of  A.  L. 
ftniUi,  L.J.,  and  it  is  enough  to  say  here  that  the 
ftttstor  gaTe  his  residuary  estate  to  his  wife  abso- 
ktetj,  in  the  fullest  confideuce  that  she  would  carry 
Mims  wishes — ^namely,  keep  up  the  premiums  on  a 
|Q&7  of  £1,000  on  her  life,  and  which  was  her  own 
|«Goy,  and  by  her  will  bequeath  to  their  daughter 
tD  moneys  payable  on  the  same  as  weU  as  the  moneys 
Mshle  on  a  policy  of  £300  on  the  testator's  life. 
The  testator's  own  policy,  apart  from  the  £300,  was 
wth  more  than  the  moneys  payable  on  the  £1,000 
poKcy. 

On  the  death  of  the  testator  his  wife  took  posses- 
■OB  of  his  property.  She  died  in  1896,  havmg  by 
Wr  will  beqaeathed  the  £300  policy  to  her  daughter, 
Wt  left  the  £1,000  poUoy  away  from  hw.  The 
dnghter  daimed  the  money  from  her  mother's 
tteeutots. 

Bonier,  J.,  hdd  that  there  was  no  obligation  on 
tile  mother  to  leave  the  £1,000  policy  to  her 
^Mghter,  and  from  this  decision  the  daughter 
W«lsd. 

NsnOe,  Q.C.,  and  Arthur  Rutherford,  for  the 
.smDant. — This  is  a  precatory  trust.  The  law  is 
W  settled  :  Wright  v.  Atkyns,  1  T.  &  Buss.  143,  at 
'h  167 ;  Wood  V.  Oox,  2  My.  &  Or.  684 ;  Be  Hamilton, 
mW.U.  577,  [1896]  2  Oh.  370.  [Lindlby,  L.J.— 
fler  all  it  comes  round  to  this :  What  is  the  inten- 
on,  and  what  is  the  true  construction  ?]    No  man 


^)  Beported  by  J.  L  STiBLDfa,  Esq.,  Barrister- 
at-Law. 


can  betray  the  confidence  reposed  in  him  by  a  will, 
and  then  take  a  benefit  under  the  will :  Jarman,  last 
ed.,  p.  415;  .8^  Adains  and  Kensington  Vestry,  32 
W.  B.  883,  27  Oh.  D.  394 ;  Mussoorie  Bank  v.  Baynor, 
31  W.  B.  17,  7  App.  Cas.  321 ;  Be  Biggies,  Gregory  v. 
Udmondson,  39  Oh.  D.  253;  37  W.  B.  Dig.  205. 
Here  you  have  the  strongest  imperative  words  that 
can  be  used— '*  in  fullest  confidence." 

Levett,  Q.C.,  and  Fm  J.  Lewis,  for  the  executors  of 
Mrs.  Williams's  wilL — There  is  no  trust.  In  the  only 
case  in  which  it  was  held  that  there  was  a  trust  to 
leave  by  wUl  it  was  held  that  the  trust  was  equiva- 
lent to  a  power  to  appoint.  [Bioby,  L.J. — ^If  a 
testator  gives  something  to  A.,  and  directs  A.  to  leave 
it  by  will  to  B.,  is  that  a  trust  or  not  P]  It  is ;  but 
in  that  case  B.  takes  under  the  testator's  will,  and 
A.'8  will  has  no  effect  at  all.  Here  l^e  testator  begins 
with  an  absolute  gift  to  his  wife.  He  then  expresses 
a  confidence  that  she  will  pay  premiums,  but  makes 
no  provision  for  the  payment  of  these  premiums.  He 
then  expresses  a  confidence  that  she  will  make  a 
will  ana  leave  the  property  to  their  daughter.  To 
constitute  a  trust  you  must  have  imperative  words. 
Wright  v.  Atkyns  is  in  our  clients'  favour.  [Bioby, 
L.J. — In  that  case  the  persons  to  benefit  were  not 
ascertained.]  If  you  apply  the  principle  laid  down 
in  Wood  Y.  Cox  it  is  in  favour  of  the  respondents : 
liumbe  V.  Eames,  19  W.  B.  659,  L.  B.  6  Oh.  App. 
597 ;  Be  Hutchinson  and  Tenant,  26  W.  B.  904,  8  Oh. 
D.  540.  [BlOBT,  L.J.— The  principle  in  all  those 
cases  was  that  if  you  made  a  power  override  an  abso- 
lute gift  the  wife  got  nothing.]  Here,  if  you  make  a 
power  to  leave  by  will  overnde  an  absolute  gift  the 
wife  cannot  leave  by  will  at  all :  i2e  Adams  a/wd  Ken^ 
sington  Vestry.  Here  the  testator  creates  no  obliga- 
tion, but  simply  expects  that  his  widow  will  leave  the 
policy  to  his  daughter :  Be  Higgles,  Gregory  v. 
JEdmondson ;  Be  Hamilton;  Hill  v.  Hill,  ante,  p. 
371,  [1897]  1  a  B.  483.  Here  we  are  not  dealing 
with  a  will  which  creates  a  trust  in  regular  words, 
but  with  one  which  in  one  part  creates  a  trust  and  in 
another  employs  the  words  *'  in  fullest  confidence." 
If  these  words  create  a  trust  you  must  in  effect 
strike  the  word  "  absolute  "  out  of  the  will.  If  there 
be  a  trust  at  all  it  only  affects  the  £300  policy,  and 
the  widow  has  given  this  to  her  daughter,  l^en,  as 
to  the  other  property,  the  testator  gives  his  own  pro- 
perty to  his  wife  in  trust  that  she  will  give  hers  to 
her  daughter.  This  is  not  a  case  of  election  at  alL 
The  doctrine  of  precatory  trusts  has  never  been 
applied  to  a  case  where  a  valid  direct  trust  would  not 
have  been  created. 

Medd,  for  the  surviving  trustee  of  the  testator's 
will. — ^There  is  no  trust  on  my  client.  If  there  is  a 
trust  at  all  it  affects  the  widow  only:  Be  Diggles, 
Gregory  v.  Edmondson* 

NeviUe,  Q.C.,  replied. 

Out.  adv.  vuU. 

April  5. — laJXDun,  L.J.— The  question  to  be  deter- 
mined is  whether  the  testator's  widow  had  a  discre- 
tion reposed  in  her  or  an  obligation  imposed  upon 
her  witn  respect  to  the  £1,000  policy  if  she  accepted 
the  property  bequeathed  to  her  by  her  husband's 
will.    This  aepends  on  the  language  of  the  will. 

There  can  be  no  doubt  that  equitable  obliffations 
whether  trusts  or  conditions  can  oe  imposed  by  any 
lan^^uage  which  is  dear  enough  to  show  an  int^tion 
to  impose  an  obligation  and  is  definite  enough  to 
enable  the  oourt  to  ascertain  what  the  precise  oUiga- 
tion  is  and  in  whose  favour  it  is  to  be  performed. 
There  is  also  abundant  authority  for  saying  that  if 
property  is  left  to  a  person  in  confidence  that  he  will 
dispose  of  it  ID  a  particular  way  ss  to  which  there  is 
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no  ambiguity  suoh  words  are  amply  sufficient  to 
impo8<*  an  obligation.  Nothing  can  be  plainer  than 
Lord  Eldon's  statement  to  this  e£Fect  in  Wright  v. 
Atkyns,  IT.  &  Buss,  at  p.  157.  The  books  are  full  of 
cases  decided  in  accordance  with  the  doctrine — see 
Shovelton  v.  Shovelton,  32  Beav.  143;  Oumick  v.  Tit(Jcert 
L.  R.  17  Eq.  320,  22  W.  B.  Dig.  275 ;  Le  Marchant  v. 
Le  Marchant,  22  W.  B.  839,  L.  B.  18  Eq.  414,  in  all 
of  which  the  devise  or  bequest  was  to  the  devisee  or 
legatee  absolutely ;  see  idso  other  oases  cited  in  Lewin 
on  Trusts,  1310,  ed.  8.  But  still  in  each  case  the 
whole  will  must  be  looked  at,  and  unless  it  appears 
from  the  whole  will  that  an  obligation  was  intended 
to  be  imposed  no  obligation  will  be  held  to  exist. 
Moreover,  in  some  of  the  older  oases  obligations  were 
inferred  from  language  which  in  modem  times  would 
be  thought  insufficient  to  justify  such  an  inference. 
It  would,  however,  be  an  entire  mistake  to  suppose 
that  the  old  doctrine  of  precatory  trusts  is  abolished. 
Trusts  and  equitable  obligations  to  deal  with  property 
in  a  particular  way  can  be  imposed  by  any  language 
which  is  clear  enough  to  show  an  intention  to  impose 
them.  The  term  "  precatory  "  only  has  reference  to 
forms  of  expression.  Not  only  in  wills,  but  in  daily 
life,  an  expression  may  be  imperative  in  its  real 
meaning,  although  couched  in  limguage  which  is  not 
imperative  in  form.  A  request  is  often  a  polite  form 
of  command.  A  trust  is  really  nothing  except  a  con- 
fidence reposed  by  one  person  in  another  and  enforce- 
able in  a  court  of  equity.  In  one  sense  it  is  true  to 
say  that  a  trust  of  property  cannot  be  created  by  a 
person  who  is  not  entitled  to  that  property.  But 
there  is  no  difficulty  is  disposing  of  one's  own 
property  upon  condition,  express  or  implied,  that  the 
person  who  takes  it  shall  do  something  himself — e.g,y 
shall  dispose  of  his  property  in  a  particular  way 
indicated  by  the  owner  of  the  property  which  he 
accepts.  Moreover,  a  condition  of  this  kind  is 
enforceable  in  equity  and  need  not  amount  to  a 
common  law  condition — t.e.,  a  condition  involving  a 
forfeiture  of  the  property  taken  subject  to  the  condi* 
tion,  if  that  condition  is  not  performed. 

Instances  of  conditions  enforceable  in  equity  will 
be  found  in  Messenger  v.  Andrews^  4  Buss.  478;  -Be 
Skingley,  3  Ma.  &  G.  221 ;  WHght  v.  Wilkin,  9  W.  B. 
161,  10  ibid,,  403,  2  B.  &  Sm.  232,  259.  The  whole 
equitable  doctrine  of  election,  when  a  testator  dis- 
poses of  property  not  his  own,  is  based  upon  the 
principle  that  a  court  of  equity  will  enforce  per- 
formance of  implied  conditions  on  which  property  is 
given  and  accepted. 

Having  made  these  preliminary  observations  I 
return  to  the  testator's  will.  He  has  in  terms  given 
his  property  to  his  wife  absolutely  in  confidence  that 
she  wiU  herself  leave  the  policy  moneys  by  her  will  to 
her  daughter,  and  he  has  appointed  his  wife  and 
another  person  to  be  executors  and  trustees  without 
indicating  any  duty  which  they  are  to  x>orform  as 
trustees,  as  distinguished  from  executors.  These  cir- 
cumstances show,  and  I  think  conclusively  show,  that 
he  did  not  intend  his  wife  to  be  tenant  for  life  only  of 
the  £300  policy.  The  £1,000  policy  not  being  pay- 
able until  her  own  death  she  could  not  be  tenant  for 
life  of  that. 

The  legal  effect  of  a  devise  of  real  estate  to  a  person 
in  fee  in  confidence  that  he  will  leave  it  by  will  to 
somebody  else  was  considered,  and  to  a  great  extent 
settled  by  the  House  of  Lords,  in  the  celebrated  case 
of  Wright  v.  Atkyns,  a  full  account  of  which  will  be 
found  in  Sugden's  Law  of  Property,  pp.  376  et  seq. 
There  property  was  devised  to  a  Mrs.  Atkyns  in  fee 
in  confidence  that  she  would  leave  it  by  will  to  the 
testator's  "  family."  Sir  Wm.  Grant  (17  Ves.  255) 
and  Lord  Eldon  (19  Yes.  299)  held  that  family  meant 
heir-at-law,   and  th»t  Mrs.    Atkyns  took  only  an 


estate  for  Ufe.  It  followed  from  this  that  she  was  not 
entitled  to  commit  waste.  The  House  of  Lords 
reversed  this  decision,  and  held  that  Mrs.  Atkyns  took 
an  estate  in  fee  and  could  not  be  restrained  from  oom- 
mitting  wasta  The  injunction  which  had  beea 
granted  pending  the  appeal  (see  1  V.  &  B.  313)  was, 
of  course,  dissolved.  The  case  came  again  before 
Lord  Eldon  upon  an  application  to  restrain  Mre. 
Atkyns  from  applying  the  proceeds  of  the  sale  of  any 
timber  she  might  cut  to  her  own  use  (see  T.  &  B.  143). 
Lord  Eldon  there  stated  that  on  reconsideration  be 
had  no  doubt  that  the  House  of  Lords  was  right  in 
deciding  that  Mrs.  Atkyns  took  an  estate  in  fee  and 
not  for  life  (1  T.  &  Buss.  154);  but  he  neverthelen 
directed  that  the  proceeds  of  anv  timber  cut  by  her 
should  be  preserved  until  it  could  be  decided  to  whom 
they  would  belong  on  Mrs.  Atkyns*  death.  She  again 
appealed  from  this  decision  to  the  House  of  Lords; 
and  the  House  of  Lords  reversed  it  and  held  her 
entitled  to  those  proceeds  for  her  own  benefit.  The 
House  did  not  decide  who  would  be  entitled  to  the 
property  on  her  death,  and  did  not  decide  whether 
she  was  under  an  obligation  to  devise  the  property  to 
the  testator's  heir-at-law,  or  to  any  member  of  his 
family,  if  that  word  included  other  persons.  But  the 
House  did  decide  that  whatever  '*  family  "  meant  and 
whatever  Mrs.  Atkyns*  obligations  might  be  she  took 
the  property  in  fee  simple  ;  and  that  whoever  might 
take  the  property  under  her  will  would  take  it  as  her 
devisee  and  not,  as  I  understand  the  oase,  as  an 
appointee  under  a  power  conferred  on  her  by  the 
testator.  (See  Sugden's  work,  above  quoted,  at  pp. 
381,  385,  387.)    This  point  is  extremely  important. 

This  case  goes  far  to  show  that  the  widow  of  tie 
testator  in  the  present  case  took  his  property 
absolutely  and  not  for  life  only ;  and  I  am  of  opmion 
that  she  did  so  take.  I  have,  moreover,  no  doubt 
that  she  took  it  absolutely  in  the  sense  of  taking  it 
free  from  the  control  of  her  co- trustee.  But,  further, 
I  think  that  James,  L.J.,  was  righc  when  he  said  in 
Irvine  v.  SuUivan,  17  W.  B.  1083,  L.  B.  8  Eq.  673,  that 
absolutely  may  refer  to  extent  of  interest,  but  it  may 
mean  a  great  deal  more,  and  that  its  natural  gram- 
matical meaning  is  unfettered  and  unlimited — i.e., 
unlimited  in  point  of  estate,  and  unfettered  in  reHpect 
of  any  condition  or  trust. 

Lord  St.  Leonards  in  his  work  on  the  Liaw  of 
Property,  published  in  1849,  wrote  as  follows  (see 
p.  375):  **  The  law  as  to  the  operation  of  -words  of 
recommendation,  confidence,  request,  or  the  like, 
attached  to  an  absolute  gift,  has  in  late  timea  varied 
from  the  earlier  authorities.  In  nearly  every  recent 
case  the  gift  has  been  held  to  be  uncontrolled  by  tha 
request  or  recommendation  made  or  confidence  ex- 
pressed. This  undoubtedly  simplifies  the  law,  and  it 
is  not  an  unwholesome  rule  that  if  a  testator  really 
means  his  recommendation  to  be  imperative  he  should 
express  his  intention  in  a  mandatory  form,  but  this 
conclusion  was  not  arrived  at  without  a  conaiderahle 
struggle."  The  more  modem  authoritiea,  from 
Lcvmh  V.  Eames  to  In  re  Hamilton,  show  how^  strong 
the  tendency  now  is  to  recognize  this  sensible  rule. 

The  particularity  with  wmch  the  testator  has  stated 
what  his  wishes  were,  removes  aU  difficulty  in  ^ving 
effect  to  those  wishes  if  they  are  expressed  in 
lang^ge  which  is  shown  by  the  will  to  be  intended 
to  be  imperative,  but  such  particularity  does  not 
supply  the  want  of  imperative  language.  The 
testator  has  employed  the  same  language  ^with  respect 
to  his  own  policy  as  with  respect  to  ms  wife's.  He 
has  shown  no  intention  of  imposing  an  obligation  on 
her  in  respect  of  one  of  them,  and  not  in  respect  of 
the  other.  I  feel  great  difficulty  in  holding  that  he 
has  cot  left  his  own  policy  to  her  abeolntely  fiee 
from  all  trust  and  condition,  and  the  diffioatty  of 
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makiiig  any   diBtmction  between  the  two   pclioies 

forces  me  to  the  oondusion  that  the  widow  is  not  put 

to  her  election  as  re^^ards  her  own  policy.    I  might 

not  have  oome  to  this  conduaion  if  he  had  not  dealt 

with  both  policies  in  the  same  way,  for  to  put  her  to 

her  election  as  to  her  property  does  not  fetter  her 

eDJoyment  of  his.    The  case  is,  in  my  opinion,  one  of 

neat  difficulty,  and  I  am  quite  aware  that  there  are 

dedrioDS  in  the  books  which,  if  followed,  would  be  in 

the  daughter's  favour.    But  our  task  is  to  construe 

the  will  oefore  us,  and  other  cases  are  useless  for  that 

parpoee  except  so  far  as  they  establish  some  principle 

of  law.    There  is  no  principle  except  to  ascertain  the 

I       intention  of  the  testator  from  the  words  he  has  used, 

I       and  to  ascertain  and  give  e£Fect  to  the  legal  conse- 

quBDoes  of  that  intention  when  ascertained. 

Having  given  the  case  my  best  attention,  I  have 

I      airtred  at  the  oondusion  that  the  testator  has  not 

used  language  suffidently  dear  to  impose  upon  his 

I      widow  an  obligation  to  leave  dther  poHoy  to  his 

I      danghter.    I  bdieve,  further,  that  he  refrained  from 

language  imperative  in  its  terms,  such  as  upon  trust 

or  upon  consideration,  and  that  he  used  the  language 

vhidi  he  did  because  he  really  intended  to  trust  his 

widow's  discretion  with  respect  to  his  daughter,  and 

not  to  provide  for  his  daughter  himself  by  putting  a 

i^gal  rotter  on  his  widow's  power  of  disposition  of 

her  own  policy  or  of  the  property  which  he  left  her. 

1^    I  read  the  will  as  expressing  a  wish  that  his  daughter 

ahooid  have  both  polides  unless  his  widow  should  see 

naaon  for  otherwise  disposing  of  them ;  but  I  do  not 

&id  in  the  will  a  command  to  his  widow  to  leave  the 

Vj^det  to  his  daughter  if  his  widow  should  think 

I    n^  to  dispose  of  3iem  otherwise. 

The  appeal  ought,  I  think,  to  be  dismissed. 

SiUTH,  L.J. — I  agree  with  the  judgment  of  my 

Ivother  Bomer,  and  will  state  as  shortly  as  I  can 

why  I  do  so.     I  have  to  construe  the  will  of  a 

testator  according  to  its  language,  in  view  of  the 

tnTonnding  oircumstances  known  to  him  when  he  j 

Blade  his  will.     The  oircumstances  were  these.    The 

twtator,  who  was  a  doctor  at  Mold,  had  a  wife,  two 

KOI,  and  a  daughter  Lucy.    He  had  property  worth, 

we  are  told,  about  £2,000,  induding  herein  a  policy 

19^  his  own  life  for  £300,  and  his  wife  had  in 

Miction  a  policy  running  upon  her  life  for  £1,000 

which  bdonged  to  her.    In  these  circumstances  the 

testator  made  his  will.     Ajs  regards  his  two  sons,  he 

left  them  nothing  but  his  memcal  books  and  instru- 

^enti  equally  between  them.    As  regards  his  wife,  as 

it  Beems  to  me,  he  left  her  everything  he  had  in  the 

world  to  leave,  excepting  the  books  and  instruments 

above  mentioned.     The  first  material  x>art  of  the 

will  is  this:  "And  as  to  all  the  rest  and  residue 

p'  ny  estate  and  effects,  both  real  and  personal, 

JBdamng    ohattds   real,    subject   to   the   payment 

thereout  of    my  debts,  personal  and  testamentary 

^zpoues,  I  devise,  give,  and  bequeath  the  same  unto 

ttywife  Lucy,  her  heirs,  executors,  administrators, 

•ad  assigns  anolutdy." 

I  take  it  that  dearer  words  of  gift,  showing  a 
^Bitator's  intention  that  his  wife  should  take  for  her 
pwn  benefit  all  that  he  had,  could  not  wdl  be  found 
B  a  wilL  It  is  said,  however,  that,  notwithstanding 
^  dear  and  explidt  gift  to  the  wife  absolutely,  that 
the  words  which  f oUow  show  an  intention  to  cut  down 
fiMe  dear  words  of  gift  and  to  impose  an  obligation, 
IS  distznguiahed  from  a  discretion,  upon  the  wife, 
•Wwr  by  way  of  a  precatory  trust — that  is,  an  implied 
fcwst— or  by  way  of  implied  condition,  that  the  wife 
vas  to  leave  by  will  her  £1,000  policy  and  also  the 
frooeeds  of  the  testator's  £300  policy  to  thdr 
w^hter  Lacy. 
The  words  are  these,  and  this  is  the  second  material  ^ 


part  of  the  will :  '*  In  the  fullest  confidence  that  she 
will  carry  out  my  wishes  in  the  following  particulars 
— ^namdy,  that  she  pays  the  premiums  due  and  to 
become  due  during  her  life  in  respect  of  the  policy  for 
£1,000  on  her  own  life,  and  that  she  by  her  will 
leaves  the  moneys  to  become  due  and  payable  under 
such  policy,  and  also  the  moneys  to  become  payable 
.  .  .  under  the  £300  poUcy  on  my  life  to  my 
daughter  Lucy  if  she  survives  my  wife,  in  trust  for 
her  sole  and  separate  use,  ..."  and  he  appointed  his 
wife  and  the  Bev.  Mr.  Williams  executors  and  trustees 
of  his  will. 

In  my  opinion  no  distinction  can  be  drawn  as  to 
what  the  testator  meant  as  regards  the  £1,000  policy 
bdonging  to  his  wife  and  the  £300  policy  bdonging 
to  himself,  for  each  are  placed  in  one  and  the  same 
category.  What  the  testator  intended  as  to  the  one, 
in  my  judgment,  he  intended  as  to  the  other. 

It  should  be  noticed  that,  when  the  testator  wished 
to  create  a  trust,  he  does  so  by  apt  words,  "in  trust 
for  her  sole  and  separate  use,"  and  he  appoints 
trustees,  obviously  well  knowing  what  the  words 
* '  trust "  and  '*  trustees  "  mean. 

Why  am  I  to  hold  that  the  testator,  after  such  a 
clear  gift  to  his  wife  absolutdy,  as  I  read  it,  for  her 
own  absolute  benefit,  when  he  used  the  words  **  in  the 
fullest  confidence  that  she  will  carry  out  my  wishes  in 
the  following  particulars,"  meant  and  intended  the 
same  thing  as  if  he  had  said  "in  trust  for  my 
daughter  Lucy  "  ?  It  seems  to  me  erroneous  to  say 
that  each  expression  meant  the  same  thing.  Why  use 
different  woras  ?  It  would  not,  I  think,  be  in  accord- 
ance with  the  ordinary  canons  of  construction  to  hold 
that  the  different  expressions  meant  one  and  the  same 
thing.  That  the  testator  had  implicit  faith  in  his  wife 
appears  to  me  dear,  for  he  left  her  everything  in  the 
world  which  he  had  to  leave,  with  the  meagre  excep- 
tion of  the  medical  books  and  instruments,  and  that  he 
placed  full  reliance  in  her  carrying  out  his  wishes  I 
do  not  doubt,  but  that  he  imposed  a  trust  precatory  or 
otherwise  upon  her  I'  cannot  think.  If  he  had  in- 
tended an  obligation  by  way  of  trust  why  did  he  not 
say  so,  and  instead  thereof  merely  express  a  con- 
fidence—that is,  a  reliance  or  hope — that  she  would 
carry  out  his  wishes. 

In  the  will  the  words  "  confidence  "  and  trust  are 
used  in  contrast  to  each  other. 

Moreover,  how  could  the  testator  have  meant  to 
impose  a  trust  as  regards  property  which  did  not 
belong  to  him  but  to  her. 

In  my  judgment  the  testator  imposed  no  implied 
trust  upon  his  wife  in  favour  of  his  daughter  Lucy 
dther  as  regards  the  £1,000  policy  or  the  £300  policy, 
the  proceeds  of  which  last,  as  before  stated,  he  left 
absolutely  to  hts  wife  to  deal  with  as  she  pleased. 

I  come  now  to  the  other  alternative — viz.,  that  the 
testator  left  his  wife  his  property  upon  an  implied 
condition  that  if  she  took  his  property  she  was  to  do 
the  following  acts:  (1)  Pay  the  premiums  becoming 
due  during  her  life  upon  her  £1,000  poUcy ;  (2)  that 
she  should  leave  this  policy  so  kept  up  to  the  daughter 
Lucy ;  (3)  that  she  snould  leave  the  proceeds  of  the 
£300  policy  which  fell  in  to  her  upon  the  testator's 
death  also  to  the  daughter  Lucy. 

Where  is  the  obligation  to  be  found  in  the  will 
that  the  wife  after  receiving  the  £300  under  the 
policy  upon  the  death  of  the  testator,  and  which  was 
left  to  her  absolutely  to  do  as  she  pleased  with,  was 
nevertheless  to  leave  the  £300  to  the  daughter  Lacy  P 
Why  was  the  widow  not  entitled  to  spend  the  £300 
if  she  desired  to  do  so,  and  where  is  the  obligation  to 
lay  by  the  equivalent,  if  she  spent  it,  for  Lucy  ? 

Again,  assume  the  widow  became  unable  to  pay 
the  premiums  falling  due  upon  the  £1,000  poucy 
during  her  life.    Why  then,  was.  the  testator's  pro-' 
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party  represented  by  the  £2,000  to  go  over  and  away 
from  the  widow,  or  what  was  to  happen  to  it  P 

Where  is  all  this  to  be  found  in  the  willP  I  can- 
not think  that  the  testator  left  his  property  to  his 
wife  apon  any  impUed  condition  at  all  any  more  than 
he  left  it  dogeea  with  a  precatory  trust.  In  my 
opinion  he  left  nis  property  to  his  vnfe  wholly  un- 
fettered by  either. 

lindley,  L.J.,  has  reviewed  the  authorities  and  I 
agree  in  his  judgment,  but  I  wish  to  add  a  few 
remarks  upon  some  of  the  cases  which  have  occurred 
during  the  last  quarter  of  a  century,  for  it  is  said 
that  I  am  bound  by  authority  to  hold  contra^  to 
what  I  am  doing,  and  I  think  these  cases  show  1  am 
not  so  bound. 

I  first  refer  to  the  case,  in  1871,  of  Lamhe  v.  Eamea, 
wherein  Junes,  L.J.,  used  this  notable  languafi^  when 
dealing  with  a  case  of  precatory  or  implied  trust: 
« In  hearing  case  after  case  cited,  I  could  not  help 
feeling  that  the  officious  kindness  of  the  Court  of 
Chancery  in  interposing  trusts  where,  in  many  cases, 
the  father  of  the  family  nerer  meant  to  create  trusts, 
must  have  been  a  very  cruel  kindness  indeed."  This 
is  a  remarkable  statement  coming  from  the  source  it 
does. 

I  will  next  take  the  case,  in  1878,  of  In  re  Hutchinson 
and  Tenant ;  there  a  testator  gave  all  his  property  to 
his  wife  "  absolutely,  with  full  power  for  her  to 
dispose  of  the  same  as  she  may  think  fit  for  the 
benefit  of  my  family,  having  full  confidence  that 
she  will  do  so." 

Sir  George  Jessel  followed  Lambe  v.  Eamee.  [His 
lordship  read  the  judgment,  and  continued :]  This 
judgment  of  Sir  Greorge  Jessel  exactly  expresses  my 
view  of  the  true  construction  of  the  will  in  the  pre- 
sent case,  and  I  adopt  it  and  agree  with  it.  It  is  said 
that  I  am  wrong  because  the  daughter  Lucy  in  the 
present  will  is  a  definite  individual,  and  therefore  the 
object  of  the  implied  trust  is  well  defined,  whereas 
the  word  family  m  the  case  before  Sir  Qeorge  Jessel 
was  not  so,  and  the  object  of  the  trust  was  therefore 
too  uncertain  to  imply  a  trust.  This  does  not  appear 
to  me  to  have  been  Sir  Qeorge  Jessel's  view,  for  he 
said  family  meant  children  and  therefore  the  object 
was  sufficiently  defined,  yet,  though  this  was  so,  he 
held  there  was  no  trust. 

Again  in  1884,  in  Re  Adams  and  the  Kensington 
Vestry,  the  court  certainly  approved  of  what  James, 
L.J.,  had  said  in  Lambe  v.  JEames,  and  of  what  Sir 
George  Jessel  had  said  in  In  re  Hutchinson  and  Tenant* 
Cotton,  L.J.,  saying:  '•But  undoubtedly,  to  my 
mind,  in  the  later  cases,  especially  in  Lambe  v.  Eames 
and  In  re  Hutchinson  and  Tenant,  both  the  Court  of 
Appeal  and  the  Master  of  the  Bolls  shewed  a  desire 
really  to  find  out  what,  upon  the  true  construction, 
was  the  meaxiing  of  the  testator,  rather  than  to  lay 
hold  of  certain  words  which  in  other  wills  had  been 
held  to  create  a  trust,"  and  the  learned  lord  justice 
expresses  his  opinion  **that  some  cd  the  older 
authorities  went  a  great  deal  too  far  in  holding  that 
some  particular  words  appearing  in  a  will  were 
sufficient  to  create  a  trust."  I  do  not  say  that  a 
precatory  or  implied  trust  may  not  still  be  created 
and  exist,  for  I  apprehend  it  may,  or  that  an  estate 
may  not  be  left  upon  an  implied  condition,  or  in 
other  words,  subject  to  election,  but  I  do  say  that, 
acting  with  a  desire  to  find  out  what  the  will  in  the 
present  case  means,  I  cannot  say  that  there  is  any 
miplied  trust  or  implied  condition,  and  I  cannot 
believe  that  such  was  the  true  intention  of  the 
testator. 

In  the  case  of  In  re  Hamilton  the  court  affirmed, 
and  followed  Adams  and  Kensington  Vestry,  In  the 
case  oiJIill  v.  Hill  in  the  other  division  of  this  court, 
although  no  authority  upon  the  will  in  hand»  there 


are  observations  by  the  lords  justices  therein  which 
are  by  no  means  antagonistic  to  the  judgment  I  haye 
arrived  at.  For  the  reasons  above  I  think  that  tluB 
appeal  should  be  dismissed. 

RiGBT,  L.  J.^In  this  case  the  court  is  called  upon 
to  determine  whether,  on  the  true  construction  of  the 
will  of  the  testator,  his  wife,  to  whom,  in  the  fint 
instance,  he  gave  his  residuary  real  and  personal 
estate  in  the  following  terms,  "  I  nve,  devise,  and 
bequeath  the  same  unto  my  wife  Lucy,  her  hein, 
executors,  administrators,  and  assigns,  absolutely,'* 
was  or  was  not  by  the  words  whicm  followed  made 
subject  to  a  condition  in  favour  of  his  daughter  Lacy 
as  to  a  policy  of  life  assurance  for  £1,000  on  the  life 
of  and  belonging  to  the  wife ;  in  other  words*  whether 
she  is  subject  to  the  doctrine  of  election  as  to  the 
policy.  A  great  deal  has  been  said  in  argument  and 
a  great  many  cases  cited  as  to  what  are  awkwardly 
and,  in  my  opinion,  incorrectly  called  "pracatoiy 
trusts."  As  I  understand  the  law  of  the  court,  this 
phrase  ia  nothing  more  than  a  misleading  nickmune. 
When  a  trust  is  once  established  it  is  equally  a  trust 
and  has  all  the  effects  and  incidents  of  a  trust  whether 
declared  in  clearly  imperative  terms  hy  a  testator  or 
deduced  upon  a  consideration  of  the  whole  will  from 
language  not  amounting  necessarily  and  in  its  primet 
fdcie  meaning  to  an  imperative  trust. 

In  the  present  case  the  question  is  one  of  condition 
or  election,  not  of  trust,  as  the  testator  could  not 
declare  a  trust  of  his  wife's  property,  but  the  oases  as 
to  trusts  are  so  doselv  analogous  that  they  must  be 
examined,  and  it  will  oe  seen  that  the  same  doctrine 
has  been  laid  down  as  to  conditions  and  trusts.  In 
theory  I  do  not  think  that  there  ever  has  been,  at 
any  rate  for  a  century,  any  doubt  as  to  the  principles 
on  which  a  trust  or  condition  should  be  deduced,  if  at 
all.  If  in  some  cases  those  principles  were  departed 
from,  such  cases  must  be  treated  as  inconsistent  with 
and  overruled  by  the  general  current  of  authority. 
No  authoritative  case  ever  laid  it  down  that  there 
could  be  any  other  ground  for  deducing  a  trust  or 
condition  than  the  intention  of  the  testator  as  shown 
bv  the  wUl  taken  as  a  whole,  though,  no  doubt,  in 
older  cases  that  intention  was  not  unfrequently 
inferred  on  insufficient  ffronnds.  The  general  inten- 
tion was  always  treated  as  the  matter  to  be  aaoer* 
tained,  but  it  was  from  very  early  times  pouited  oat 
that  there  could  be  no  imperative  obligation  unless 
the  subject-matter  and  the  objects  were  both  oleaily 
ascertained. 

On  these  fundamental  points  there  never  has,  in 
my  opinion,  been  any  real  difference,  though  the 
application  of  them  to  particular  instances  has  not 
always  been  satisfactory. 

As  early  as  1782,  in  Harland  ▼•  Trigg  (a  leading 
case  on  this  subject),  1  Bro.  Ch.  Cas.  142,  Ijord  Thur- 
low  said :  '*  I  think  ever^  will  ought  to  be  oonsbned 
according  to  the  intention  of  the  testator  where  it 
can  be  collected";  and  again,  "I  had  a  doubt 
whether  the  family  could  not  claim  some  interest  in 
the  subject,  but  when  I  came  to  consider  I  take  Um 
rule  of  law  to  be  this,  that  two  things  must  oonour  to 
constitute  these  devises,  the  terms  and  the  objeet" 
In  that  case  the  subject  was  clearly  defined. 

In  the  second  smt  of  Wright  v.  Atkyna,  hereafter 
dealt  with  particularly.  Lord  Sldon  lays  down  the 
same  law.  t'irst,  that  the  words  must  be  impecative ; 
secondly,  that  the  subject  must  be  certain ;  thirdly, 
that  the  object  must  be  as  certain  as  the  subjeot. 

Again,  Lord  Langdale  in  Knight  v.  Knight^  3  Beav. 
172,  says :  "  As  a  general  rule  it  has  bean  laid  down 
that  when  propeity  is  given  absolutely  to  any 
person,  and  the  same  person  is,  by  the  giver  who  has 
power  to  oommandt  recommended,  or  entroated,  or 
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wished  to  dispose  of  that  property  in  favour  of 
another,  the  reoommendation,  entreaty,  or  wish  is 
held  to  create  a  trust.  First,  if  the  words  are  so 
lued,  that  upon  the  whole  they  ought  to  be  oonstmed 
as  imperative ;  secondly,  if  the  subject  of  the  recom- 
mendation or  wish  be  certain;  and  thirdly,  if  the 
objects  or  persons  intended  to  have  the  benefit  of  the 
reoommendation  or  wish  be  also  certain.  In  simple 
cases  there  is  no  difficulty  in  the  application  of  uie 
rnle  thus  stated.  If  a  testator  gives  £1,000  to  A.  B., 
desiring,  wishing,  recommending,  or  hoping  that  A.  B. 
will,  at  his  death,  give  the  same  sum  or  any  certain 
part  of  it  to  0.  D.,  it  is  considered  that  C.  D.  is  an 
object  of  the  testator's  bounty,  and  A.  B.  is  a  trustee 
for  him.  No  question  arises  upon  the  intention  of 
tt«  testator,  upon  the  sum  or  subject  intended  to  be 
given,  or  upon  the  person  or  object  of  the  wish." 

In  the  instance  so  given  by  Lord  Langdale  it  is  to 
he  assumed  that  there  is  nothing  in  the  will  to 
prevent  the  words  of  request  from  Beine  imperative. 
Verv  slight  indications  throwing  dom>t  upon  this 
might  be  sufficient  to  lead  to  a  contrary  conclusion. 
Lord  Langdale  can  have  had  no  doubt  arising  from 
the  fact  that  the  death  of  A.  B.  may  be  taken  as  the 
time  when  the  gift  is  to  take  effect,  or  he  would  not 
have  called  this  a  simple  ease. 

I  have  carefully  examined  all  the  authorities  dted 
in  argument,  and  many  others,  with  the  view  not  of 
comparing  the  words  of  one  will  with  those  of 
soother,  but  of  ascertaining  whether  any  doubt  has 
been  thrown  upon  the  principles  so  enunciated,  and 
I  oaanot  And  a  single  case  bmding  upon  this  court, 
or,  indeed,  any  other,  since  the  date  of  Wright  v. 
Aikyns,  in  which  thev  are  in  any  way  called  in 
question.  I  find,  indeed,  repeated  and,  having 
ngtad  to  older  decisions,  most  salutary  warnings 
that  the  intention,  having  regard  to  the  whole  will, 
most  always  prevail,  and  statements  that  the  doctrine 
must  not  be  extended,  but  nothing  to  impeach  the 
pnnoiples  themselves.  This,  of  course,  is  a  different 
thing  from,  saying  that  the  principles  have  always 
been  rightly  appUed,  which  I  should  not  like  to 
sffirm,  though  I  do  not  know  any  case  binding  on 
this  court  in  which  they  have  not. 

The  careful  discussion  of  authorities  contained  in 
l4id  St.  Leonards'  work  on  the  law  of  property  as 
•dministered  in  the  House  of  Lords  (1849,  pp.  376- 
400)  seems  to  me  to  be  important  as  contfdnmg  the 
most  exhaustive  examination  of  these  cases,  and 
partiouLirly  as  showing  that  the  obligation,  if  any, 
may  as  weu  take  the  form  of  a  condition  as  a  trust. 

flie   first  case   dealt  with  is  Wright  v.   Atkyns. 

'Bme  the  testator  gave  <<  all  his  leasehold,  freehold, 

and  oopyhold  estates  "  (a  mixed  property  descendible 

ftooording  to  different  rules)  unto  his  mother  and  her 

bairs  for  ever  in  the  fullest  confidence  that  after  her 

decease  she  would  devise  the  property  to  his  family. 

Ihae  were    two  suits,  the  first  by  the  testator's 

v&de  and  heir-at-law  at  his  death,  the  main  object 

of  which  was  to  establish  an  incumbrance,  though 

inradffntftlly  a  question  as  to  timber  arose.     The 

Mcond  was    by  the  devisees  of  the  unde  and   a 

lady  who  became  the  testator's  heir-at-law  on  the 

VDde's  death,  and  the  main  object  in  that  suit  was 

to  ascertain  the  rights  of  the  devisee  as  to  timber. 

Ko  final  decision  as  to  the  construction  of  tiie  will 

was  anived  at  except  as  to  the  estate  taken  in  the 

fitit  instanoe  by  the   wife  and   her  power  to    cut 

timber  and   apply  the  proceeds    for  her  own   use. 

Incidentally   points  of  importance  were  decided  on 

two  appeals  to  the  House  of  Lords. 

In  the  second  suit  I  may  at  once  state  that  the 
only  unsolved  difficulty  depended,  in  my  opinion,  on 
the  queatioii  whether  the  objects  were  described  with 
snflBoient    oertainty  by  the   word  '<  fanodly."      Sir 


Wm.  Grant  held  (but  wrongly,  as  was  decided  by  the 
House  of  Lords,  and  afteneards  admitted  by  Lord 
Eldon)  that  the  wife  was  tenant  for  life  impeachable 
for  waste,  and  Lord  Eldon,  though  with  much 
hesitation,  declined  to  reverse  his  decision.  Both 
judges  treated  the  question  as  to  the  meaning  of  the 
word  *' family"  as  creating  the  real  difficulty,  and 
the  reports  of  the  appeals  by  Lord  tit.  Leonards  to  the 
House  of  Lords  shows  that  the  same  question  was 
really  treated  there  as  the  material  one.  Lord  St. 
Leonards  was  counsel  for  the  wife  throughout,  and 
gives  at  p.  377  the  principal  reasons  on  each  side 
in  the  first  appeal,  which  may  be  summarized  as 
follows :  For  the  appellant  (1)  No  trust  or  trusts  for 
descendants  and  not  for  heir-at-law  only;  (2)  That 
if  by  construction  Mrs.  Atkyns  was  in  equity  bound 
to  leave  the  estates  at  her  death  to  the  testator's 
family,  she  was  entitled  to  all  rights  incident  to  an 
owner  in  fee  simple.  For  the  respondents  (1)  Trust 
for  heir-at-law  of  testator;  (2)  Appellant  simply 
tenant  for  life  in  equity,  therefore  impeachable  for 
waste.  From  the  elaborate  note  of  the  argument  of 
Lord  St.  Leonards,  pp.  377  to  3B1,  it  appears  that 
the  first  point  raised  for  the  defendant  turned 
entirely  upon  the  uncertainty  of  the  meaning  of  the 
word  family.  This  point  was  not  decided.  Lord 
Redesdale  said  in  his  opinion  (p.  381)  that  Mrs. 
Atkyns  was  tenant  io  fee  not  impeachable  for  waste 
(p.  382),  but  went  on  to  say  that  the  "  question  ought 
not  to  be  prejudiced,  no  person  being  before  the 
House  properly  to  contest  it."  Those  persons  are, 
he  said,  ''those  capable  under  a  will  executed  by 
Mrs.  Atkyns.  There  may  be  no  such  persons."  He 
also  said,  "court  may  hold  the  words  only  recommen- 
datory." From  the  context  it  appears  that  the  last 
words  had  reference  to  the  uncertamtv  of  the  objects. 
Lord  Bedesdale's  opinion  on  these  pomts  was  not  so 
obscurely  expressed,  but  it  was  extra  judicial,  and 
not  intended  to  prejudice  any  question. 

The  only  decision  of  the  House  of  Lords  on  this 
first  appeal  was  that  Mrs.  Atkyns  was  not  tenant  for 
life,  and  that  the  injunction  order  so  far  as  it  de- 
pended on  the  assumption  of  her  being  only  tenant 
for  life  must  be  reversed  (p.  382).     The  testator's 
unde  and  heir-at-law  was  by  this  time  dead  and 
could  not  tdce  under  a  will  of  Mrs.  Atkyns.    In  a 
suit  brought  by  his  devisees  and  the  heiress-at-law  of 
the  origmal  testator  (p.  384),  Lord  Eldon  allowed 
Mrs.  Atkyns  to  cut  timber  in  a  husbandlike  manner, 
directing  an  account  and  security  for  the  sale  moneys 
or  payment  into  court.     Lord  Eldon  adopted  the 
view  that  she  was  owner  in  fee  subject  to  a  trust 
or  condition  (inclining  to  the  view  that  it  was  a  trust 
but  not  dedoing  the  point),  and  expressed  his  own 
opinion  (at  p.  163  of  1  T.  &  Buss.)  that  the  wife  was 
entitled  to  keep  the  timber  money,  but  did  not  see 
how  he  could  avoid  keeping  the  money  in  medio  to 
abide  the  dedsion  on  the  construction  of  the  will 
which  would  be  given  on  the  wife's  death.    He  got 
at  length  into  the  difficulties  whidi  would  attend  the 
interpretation  of  the  words  "  my  family,"  but,  of  course, 
decided  nothing.  A  second  appeal  was  then  brought  to 
the  House  of  Lords.    Lord  St.  Leonards  gives  (at  pp. 
385-388)  a  note  of  the  opinions  of  the  noble  and  leamM 
lords,  from  whidi  I  make  the  following  extracts : 
Lord  Bedesdale  (p.  385) :    '*  Not  imperative  where 
the  objects  are  uncertain  or  the  thing  is  unasoertained. 
Here   persons   very    inaocuratdy   ascertained    'his 
family.'    Mrs.  A.  has  at  law  the  fee.    It  may  be  said 
subject  to  a  condition,  but  that  cannot  be  fully  dedded 
till  her  death  "  (p.  385).     '<  No  person  has  now  or 
during  her  life  can  have  more  than  a  posdbUifcy  of 
benefit,  for  the  persons  taking  must  take  by  her  devise, 
and  must  be  living  at  her  death,"  and,  again ;  "  Sup- 
posing the  words  to  be  imperative  (in  the  book  the 
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word  is  printed  inoperative,  but  tliifl  most  be  a 
mistake),  yet  the  interest  vested  in  Mrs.  A.  is  precisely 
the  same  as  if  the  gift  was  upon  condition."  '*  In 
case  of  such  a  condition  the  property  remains  in  the 
party  till  the  condition  is  performed,  and  if  it  becomes 
impossible  the  fee  remains."  *'  Thoagh  the  question 
cannot  now  be  decided  as  to  the  fee  simple,  yet  with 
respect  to  the  enjoyment  of  the  property  during  her 
life  she  has  a  riffht  to  have  her  nshts  declared."  In 
this  last  point  Ijord  Erskine  and  Lord  Eldon  con- 
curred, and  it  was  the  only  point  actually  decided  on 
the  second  appeal.  It  is  impossible,  however,  to 
read  the  opinions  of  the  Lords  without  seeing  how 
far  they  had  advanced  as  to  the  construction.  See 
Lord  Bedesdale,  p.  387:  ''Can  anyone  have  a 
doubt  of  the  testator's  intention  in  giving  her  the 
fee.  Under  subsequent  words  the  persons  are  to 
take  by  her  devise.  They  take  out  of  her  fee  simple, 
which  fee  simple  is  only  controlled  by  the  condi- 
tion, &c."  I  do  not  say  that  it  was  finally  decided 
that  assuming  family  to  ascertain  the  objects  suffi- 
ciently, the  will  operated  by  way  of  condition,  and 
not  in  creation  of  a  trust,  but  the  legality  of  such 
a  construction  was  clearly  recognized  and  acted  upon. 
Lord  St.  Leonards  in  his  fiiifld  comments  on  the  case 
said  (p.  388) :  ' '  The  great  question  was  left  undecided 
— viz.,  whether  a  trust  was  created  and  for  whom. 
It  was  treated  as  dear  that  the  words  were  sufficient 
to  create  a  trust,  if  the  object  were  clearly  ascer- 
tained." If  this  meant  that  no  condition  was 
involved  it  is  obviously  in  contradiction  with  almost 
all  that  Lord  Bedesdale  said.  It  must  have  referred 
to  the  state  of  things  after  the  death  of  the  wife  if  she 
died  without  devising  in  favour  of  the  objects 
indicated  by  the  testator,  in  which  case  her  heir-at- 
law  or  devisees  would  be  truBtee«  for  such  objects. 

The  next  case  dealt  with  by  Lord  St.  Leonards  is 
that  of  Meredith  v.  Beneage,  which  he  characterizes 
(at  p.  391)  as  one  of  the  most  embarrassing  cases  that 
ever  called  for  judicial  decision.  The  case  was  decided 
in  the  Court  of  Exchequer  in  Equity  before  Biohards, 
C.B.,  and  Qraham,  Wood,  and  Ghurow,  BB.,  and  is 
very  elaborately  reported  in  10  Price  230.  Bichards, 
C.B.,  and  Gbirrow,  B.,  held  that  tiiere  was  no 
obligation  imposed  upon  the  devisee,  Graham  and 
Wood,  BB.,  that  there  was,  but  as  Wood,  B.,  held 
that  tiie  trust  which  he  inferred  had  been  complied 
with  by  a  wiU  made  by  the  devisee  of  the  original 
testator  there  was  a  majority  of  three  to  one  in 
favour  of  that  will.  The  case  was  appealed  to  the 
House  of  Lords  and  the  judgment  confirmed,  and 
a  short  report  is  given  in  10  Price  p.  306 ;  but  it  is 
not  possible  from  this  report  to  ascertain  the  grounds 
on  which  the  decree  was  supported.  The  will  to  be 
construed  was  very  special  in  its  terms.  I  refer  to 
the  report  to  show  the  principles  on  which  such 
cases  ought  to  be  decidea  were  stated  in  substan- 
tially the  same  manner  as  above.  At  p.  264 
Bichards,  G.B.,  says  on  the  question  whether 
the  words  used  were  imperative,  *'  It  must  be  ad- 
mitted that  it  is  purely  a  matter  of  intention  to 
be  collected  from  the  words  of  the  instrument  as 
in  all  other  cases  upon  wills  where  no  rule  of  law 
interferes."  The  subject  of  gift,  supposing  the 
directions  to  be  imperative,  did  not  appear  to  M  in 
doubt ;  it  was  '*  the  whole  of  my  said  estate  toff ether 
and  entire."  After  dealing  with  the  question  whether 
on  the  whole  will  there  was  an  imperative  obligation 
on  the  devisee  aud  deciding  it  m  the  negative  on 
grounds  mentioned  below,  the  Chief  Baron  pro- 
ceeds (p.  273)  to  deal  with  the  question  whether  the 
objects  are  sufficiently  pointed  out  and  comes  to  the 
conclusion  that  they  were  not.  Gburow,  B.,  merely 
concurred  in  the  judgment  pronounced  by  the  Chi^ 
Baron.      The  other   learned   judges,   though   they 


arrived  at  difEerent  conclusions,  did  so  by  applying  in 
their  own  way  the  same  principles.  What  appears 
to  have  led  Lord  St.  Leonuds  to  the  opinion  which 
he  expressed  as  to  the  difficulty  of  the  case(an  opinion 
fully  shared  by  all  the  judges  who  gave  judgment  in 
it)  was  no  doubt  the  strong  contrast  between  the 
words  which  seemed  to  give  the  devisee  the  entire 
control  and  those  which  seemed  to  impose  an 
obligation.  They  occurred  in  the  same  sentence,  and 
were  *' unfettered  and  unlimited  in  fall  confidence 
and  the  firmest  persuasion  that,"  &c.  The  learned 
Chief  Baron  from  a  careful  consideration  of  the 
context  came  to  the  conclusion  that  it  was  intended 
that  the  devisee  should  be  entirely  free  to  do  as  she 
pleased,  but  very  great  importance  w^  attached  to 
the  fact  that  in  an  earlier  part  of  the  will  wh&t  pnmi 
facU  would  have  been  a  trust  could  not  by  reason  of 
a  discretion  being  given  to  the  devisee  as  to  the 
amount  to  be  sett^  oe  so  treated. 

I  have  dealt  with  these  authorities  at  length  in 
order  to  show  that  a  substantial  agreement  as  to 
principle  had  been  arrived  at  long  before  the  decisions 
beginning  with  Lambe  v.  EarMS^  which  have  been  cited 
as  though  they  in  some  way  altered  the  law  on  this 
subject.     Wi&out  going  through  these  Mriattm,  I 
may  say  that  in  every  case  the  conclusion  that  the 
words  relied  upon  did  not  create  an  imperative  trust 
was  based,  as  1  think,  upon  some  uncertainty,  either 
as  to  the  subject  or  as  to  the  objects  of  the  supposed 
trust.     Mfmy  learned  judges  (no  one  more  dearly 
than  Lord  Eldon  in  Wright  v.  Atkytu)  have  expressed 
roffret  that  they  could  not  free  themselves  from  the 
effect  of  previous  deciBions;  but  the  fact  that  they 
nevertheless  felt  themselves  bound  shows  that  those 
decisions,    when    properly   understood,    cannot    be 
departed  from.      Of    course,   the  Court  of   Appeal 
cannot, .  in  recent  cases,  be  assumed  in  any  way  to 
alter  tiie  settled  law  on  the  subject,  or  to  have  assumed 
a  jurisdiction  to  deal  with  the  question  as  if  it  were 
independent  of  authority. 

The  cases  of  Wright  v.  Aikyns  and  Mer^iih  v. 
Heneage  are  further  important,  tiie  first  as  making  it 
clear,  in  my  judspnent,  that  a  condition  that  a  devisee 
or  legatee  shfdf  give  by  will  may  be  established  on 
the  same  principles  as  a  trust,  and  if  established  is  a 
perfectly  good  condition,  notwithstanding  that  it 
could  only  operate  through  a  gift  by  the  devisee  or 
legatee,  and  not  through  the  operation  of  the  will  of 
the  original  testator;  the  second,  because,  in  my 
judgment,  it  carries  the  case  against  the  daughter, 
and  in  favour  of  the  wife's  contention,  as  far  as  any 
case  to  be  found  in  tiie  books.  In  the  words  of  Loxd 
St.  Leonards  (p.  391) :  ''  It  amounts  to  a  decision  that 
dear  words  of  gift  to  a  devisee  for  his  own  benefit 
freefnnn  control  shall  not  be  cut  down  by  sabsequent 
words  which  may  operate  as  an  expression  of  a  desire 
without  disturbing  the  previous  devise."  I  know  of 
no  better  guide  to  the  construction  of  the  will  before 
us.  In  the  application  of  these  or  any  other  words 
to  the  construction  of  a  particular  document,  difEerent 
minds  will  often  arrive  at  different  condnsionB,  and 
whatever  confidence  I  have  in  the  ennncaation  of 
prindples  above  set  forth,  I  cannot  fed  so  sure,  in 
the  face  of  the  opposite  oondusion  arrived  at  by 
Bomer,  J.,  that  my  construction  is  the  right  one. 
My  confidence  in  the  result  at  which  I  have  arrived 
is,  of  course,  much  further  shaken  by  the  faot  that 
my  learned  brothers  differ  from  me.  I  have,  how^ 
ever,  come,  li^Eter  much  consideration,  to  a  oondodan 
contrary  to  theirs,  for  the  following  reasons  i 

I  ask,  first,  is  it  dear  that  the  testator  intended  his 
vdf e  to  have  the  free  control  in  the  wide  sense  re- 
quired for  the  decision  of  the  case  of  the  propecij 
eivento  her?  All  depends  upon  the  wora  "abso- 
lutdy."    That  word  certainly  implies  that  she  was  to 
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take  and  have  vested  in  her  the  whole  property 
ndependently  of  control  on  the  part  of  the  other 
person  named  in  the  will  as  a  trustee  or  anyone  else, 
and,  indeed,  as  I  think  with  reference  to  the  present 
oaae,  free  from  any  trust  in  her.    But  does  the  word 
as  here  used  fairly  involve  that  she  was  to  be  f r^e 
from  any  condition  f    We  cannot  decide  this  apart 
from  the  context,  but  certainly  though  the  word  may, 
it  does  not  necessarily,  involve  tms  conclusion.    I 
take  it  only  to  mean  (in  strict  analogy  to  what  James, 
Y.C.,  in  Irvine  v.  Sullivan  decided  it  to  mean  in  the 
will  before  him)  that  she  takes  beneficially  though 
not  onoonditionally  as  to  the  entire  property,  but 
mbject  so  far  as  necessary  to  any  condition  after- 
waida  imposed.    (2)  Are  the  words  which  follow  the 
gift  words  which  independently  of  any  context  may 
operate  as  an  expression  of  a  desire  only  ?    I  think 
not.    The  words  are  *'  in  the  fullest  confidence  that 
the  wiU  carry  out  any  wishes  in  ihe  following  par- 
ticulars, viz."     Then  follow  words  as  precise  and 
dear  as  words  can  well  be  with  reference  both  to  the 
sabject-matter,  the  object,  and  the  way  in  which  that 
object  is  to  take  and  enjoy  the  moneys  under  the  two 
polioies  belonging,  the  first  (as  to  which  alone  our 
decision  is  requiiid)  to  the  wife,  the  second  to  him- 
lelf.    If  the  will  had  mentioned  the  wife's  policy 
only  I  should  have  thought  that  not  only  the  gift  but 
the  form  and  manner  of  the  gift  was  completely  ex- 
plained.   The  testator  must  be  taken  to  have  known 
that  he  could  not  impose  a  trust,  properly  so  called, 
on  his    wife's    property,    but    he    might    wish    to 
make  it  plain  that  whilst  he  intended  all  his  own 
property  to  go   to   his  wife,   he  equally  intended 
that  part  of  hers  should  go  to  his  daughter  if  a  will 
of  the  wife  would  give  it.     In  my  judgment  the 
words  used  are  quite  sufficient  to  express  that  inten- 
tion, and  to  operate  legally  by  subjecting  the  wife  to 
the  equitable  condition  called   an  election.      I  do 
iu)t  thmk  that  this  could  fairly  be  said  to  be  incon- 
ostent  with  the  fuU  gift  of  his  own  property  before 
made  to  the  wife. 

Passing  on  to  the  policy  for  £300  on  his  own  life, 

sod  obsorviDg  that  it  is  dealt  with  in  precisely  the 

lame  maimer  as  the  other  policy,  it  seems  to  me  that 

as  there  is  no  reason  to  the  contrary,  and  the  will 

mnst  necessarily  be  construed  as  giving  rise  to  a 

condition  with  reference  to    the   £1,000  policy,  it 

would  be  a  stndned  and  unreasonable  construction  to 

imply  a  trost  instead  of  a  condition  with  regard  to 

the  other  when  a  condition  would  at  least  be  equally 

apt  for  carrying  out  the  presumed  intention  of  the 

teatator.     The  will  would  then  amount  to  this :  '*  I 

give  my  wife  all  my  jproperty  absolutely — that  is  to 

•ay,  for  an  unlimited  interest  at  law  and  in  equity — 

bat  I  make  it  a  condition  that  she  shall  by  will  leave 

the  money  arising  from  the   two   policies   to  our 

daoghter  LiacY  or  make  compensation  for  not  doing 

•0."    Under  this  Lucy  could  only  take  if  she  survived 

Mn.  Williams,  and  owing  to  the  way  in  which  the 

provision  is  made  for  her,  she  could  only  take  the 

poUdes  for  £1,000  and  £300  as  a  legatee  of  Mrs. 

Williams.     In  fact  she  does  so  as  to  the  £300.    No 

question  arises  with  regard  to  it.    But  as  to    the 

£1,000  policy,  Mrs.  WiUukms  having  elected  to  take 

against  the   will  with  reference  to  it,  must  make 

compensation  out  of  the  interest  taken  by  her  under 

the  will. 

This  appears  to  me  to  be  the  conclusion  most  in 
socordanoe  with  principle  and  authority.  Above  all, 
it  has  the  advantage  of  carrying  out  what  to  me  ap- 
pears to  be  the  plain  intention — that  the  daughter 
sbonld,  if  capable  of  taking  under  the  wife's  will, 
have  the  ri^bt  to  do  so,  being  to  that  extent  as  much 
aa  object  ox  the  testator's  bounty  as  the  wife  henelf. 
Afpeai  dismiMed. 
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Wilkinson  and  Wife  v.  Downton.  (a.) 

Tori — Practical  joke — False  statement  causing  injury  to 
health — Cause  of  action. 

The  defendant,  by  way  of  a  practical  joke,  made  a 
false  statement  to  the  female  plaintiff  to  the  effect  that 
her  husband,  the  male  plaintiff,  had  met  with  a  bad 
accident.  The  female  plaintiff  was  thereby  seriously 
injured  in  her  health. 

Held,  that  an  action  for  damages  v^ould  lie. 

Trial  of  action  by  Wright,  J.,  and  a  jury. 

The  plaintiffs,  who  were  husband  and  wife,  sought 
to  recover  damages  in  respect  of  a  false  statement 
made  by  way  of  a  joke  by  the  defendant  to  the 
female  plaintiff  to  the  effect  that  the  male  plaintiff 
had  been  severely  injured  in  an  accident,  whereby 
the  female  plaintbO^  suffered  a  severe  shock  and  injury 
to  her  health. 

The  facts  are  fully  stated  in  the  ludgment : 

The  jury  in  answer  to  questions  left  to  them  found 
that  the  defendant  spoke  the  words  alleged ;  that  he 
meant  them  to  be  neard  and  acted  upon,  and  that 
they  were  heard  and  acted  upon ;  that  they  were 
false  to  his  knowledge;  and  that  the  illness  of  the 
female  plaintiff  was  the  effect  uf  the  shock  from  the 
words. 

The  jury  found  that  the  damages  caused  by  the 
illness  of  the  female  plaintiff  amounted  to  £100,  and 
that  certain  expenses,  apart  from  the  illness,  to  the 
amount  of  Is.  lO^d.  had  been  incurred. 

Warburton  and  A,  N,  Talbot,  for  the  plaintiffs. 

Abinger,  for  the  defendant. 

Weight,  J.,  after  stating  what  was  the  cause  of 
action  as  set  out  in  the  statement  of  claim,  proceeded 
as  follows :  The  defendant,  in  execution  of  what  he 
seems  to  have  regarded  as  a  practical  joke,  repre- 
sented to  the  female  plaintiff  that  he  was  charged  by 
her  husband  with  a  message  to  her  to  the  effect  that 
her  husband  had  been  smashed  up  in  an  accident,  and 
was  lyinff  at  the  Elms  public-house  at  Leytonstone 
with  both  legs  broken,  and  that  she  was  to  go  at 
once  in  a  cab  with  two  pillows  to  bring  him  home. 
All  this  was  false.  The  effect  of  the  statement  on 
the  female  plaintiff  was  a  violent  shock  to  her 
nervous  system,  producing  vomiting  and  other  more 
serious  and  permanent  physical  consequences,  at  cue 
time  threatening  her  reason,  and  entailing  weeks  of 
sufferinff  and  incapacity  to  her,  as  well  as  expense  to 
her  husband  for  medical  treatment  of  her.  These 
consequences  were  not  in  any  way  the  result  of 
previous  ill-health  or  weakness  of  constitution,  nor 
was  there  any  evidence  of  predisposition  to  nervous 
shock  or  of  any  other  idiosyncrasy.  In  addition  to 
these  matters  of  substance  there  is  a  small  claim  for 
Is.  lO^d.,  the  cost  of  the  railway  fares  of  persons  sent 
by  the  female  plaintiff  to  Leytonstone  in  obedience  to 
the  pretended  message.  As  to  this  Is.  lOJd.  expended 
on  railway  fares  on  the  faith  of  the  defendant's  state- 

(a.)  Reported  by  P.  0.  BoBiNSON,  Esq.,  Banister- 
at-Law. 
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ment,  the  case  is  olearly  within  Piuley  ▼.  Freeman,  3 
T.  B.  51.  It  was  a  miszepresentation  which  was 
intended  to  be  acted  onto  the  damage  of  the  plaintiff, 
and  which  was  in  fact  acted  on. 

The  real  question  is  as  to  the  £100,  the  greatest 
part  of  which  was  given  as  compensation  for  the 
female  plaintUPs  illness  and  saffezing.  It  was  argued 
for  her  that  she  was  entitled  to  recover  this  as  being 
damage  caused  by  fraud,  and  tiierefore  within  the 
doctrine  established  by  Pasley  v.  Freeman,  and  Lang- 
ridge  Y,  Levy,  2  M.  &  W.  519.  I  am  not  sure  that 
this  would  not  be  an  extension  of  that  doctrine,  the 
real  ground  of  which  appears  to  be  that  a  person  who 
makes  a  false  statement,  intending  it  to  be  acted  on, 
must  make  good  the  damage  naturally  resulting  from 
its  beinff  acted  on.  Here  there  was  no  injuria  of 
that  kind.  I  think,  however,  that  the  verdict  may  be 
supported  on  another  ground. 

The  defendant  has,  as  I  assume  for  the  moment, 
wilfully  done  an  act  calculated  to  cause  physical  pain 
to  the  female  plaintiff^i.0.,  to  infringe  her  legal 
right  to  personal  safety,  and  has  in  fact  thorny 
caused  physical  pain  to  her. 

That  proposition,  without  more,  appears  to  me  to 
state  a  food  cause  of  action,  there  being  no  justifi- 
cation aliened  for  the  act.  This  wilful  injuria  is  in 
law  malicious,  although  no  malicious  purpose  to 
cause  the  harm  which  was  caused  nor  any  motive  of 
spite,  was  imputed  to  the  defendant. 

It  remains  to  consider  whether  the  assumptions 
iavolved  in  the  proposition  are  made  out.  One 
question  is,  whether  the  defendant's  act  was  so 
plunly  calculated  to  produce  some  effect  of  the  kind 
which  was  produced  that  an  intention  to  produce  it 
ought  to  be  imputed  to  the  defendant  Begard  being 
had  to  the  fact  that  the  effect  was  produced  on  a 
person  proved  to  be  in  an  ordinary  state  of  health  and 
mind,  I  think  that  it  was.  It  is  difficult  to  imagine 
that  such  a  statement,  made  suddenly  and  with 
apparent  seriousness,  could  fail  to  produce  grave 
effects,^  under  the  circumstances,  upon  any  but  an 
exceptionally  indifferent  person,  and  therefore  an 
intention  to  produce  such  an  effect  must  be 
imputed,  and  it  is  no  answer  in  law  to  say  that  more 
harm  was  done  than  was  anticipated,  for  that  is 
commonly  the  case  with  all  wrongs. 

The  other  question  is  whether  the  damage  was,  to 
use  an  ordinary  phrase,  too  remote  to  be  in  law 
regarded  as  a  consequence  for  which  the  defendant 
is  answerable.  Apart  from  authority  I  should  give 
the  same  answer,  and  on  the  same  ground,  as  to  the 
last  question,  and  say  that  it  is  not  too  remote. 
Whether,  as  the  m^rity  of  the  lords  thought  in 
Lynch  V.  Knight,  9  H.  L.  Cas.  577,  10  W.  E.  H.  L. 
Big.  4.  the  criterion  is  in  asking  what  would  be  the 
natural  effect  on  reasonable  persons,  or  whether,  as 
Lord  Wensleydale  thought,  tne  possible  infirmities  of 
human  nature  ought  to  be  recognized,  it  seems  to  me 
that  the  connection  between  the  cause  and  effect  is 
suffidently  dose  and  complete. 
^  It  is,  however,  neoessarv  to  consider  two  authori- 
ties which  are  supposed  to  have  laid  down  that 
illness  through  mental  shook  is  a  too  remote  or 
unnatural  consequence  of  an  injuria  to  entitie  the 
plaintiff  to  recover  in  a  case  where  damage  is  a 
necessary  part  of  the  cause  of  action.  One  is  the 
case  of  Victorian  Railioay  Oommiasionera  v.  Couttaa, 
37  W.  B.  129,  13  App.  Cas.  222,  where  it  was  held  in 
the  Privy  Council  that  illness,  which  was  tiie  effect 
of  shock  caused  by  fright,  was  too  remote  a  conse- 

auence  of  a  negligent  act  which  caused  the  fright, 
lere  being  no  physical  harm  imme<Hately  caused. 
That  decision  was  treated  in  Fugh  v.  London, 
Brighton,  and  South  Coast  Railway  Co,,  44  W.  B.  627, 
[1896]  2  Q.  B.  248,  as  open  to  question.    It  is  incon- 


sistent with  an  earlier  decision  in  the  Court  of 
Appeal  in  Ireland  (see  BeU  v.  Oreai  Northern  Ba\i- 
way  Co,,  26  L.  B.  Ir.  C.  L.  428,  39  W.  B.  Dig.  137, 
where  the  Irish  Exchequer  Division  declined  to  follow 
Victorian  Railv>ay  Commissionera  v.  CouUaa),  and  it  has 
been  disapproved  in  the  Supreme  Court  of  New  Tork 
(see  Pollock  on  Torts,  4th  ed.,  p.  47). 

On  these  grounds  it  seems  to  me  that  the  case  of 
Victorian  Railway  Commiasionera  v.  Coullaa  is  not  an 
authority  on  which  this  case  ought  to  be  decided. 

A  more  serious  difficulty  is  the  decision  in  AUaop  v. 
Allaop,  8  W.  B.  449,  5  H.  &  N.  534,  which  was  ap- 
proved in  the  House  of  Lords  in  Lynch  v.  Knight,    In 
that  case  it  was  held  by  Pollock,  C.B.,  and  Martin, 
Bramwell,  and  Wilde,  BB.,  that  illness  caused  by  a 
slanderous  imputation  of  unchastity  in  the  case  of  a 
married  woman  did  not  constitute  such  spedid.  damage 
as  would  sustain  an  action  for  such  a  slandAr.    Thit 
case,  however,  appears  to  have  been  dedded  on  the 
ground  that  in  all  the  innumerable  actions  for  slander 
which  had  occurred  there  were  no  preoedenta  for 
alleging  illness  to  be  sufficient  special  damage,  and 
that  it  would  be  of  evil  consequence  to  treat  it  as  suffi- 
cient, because  such  a  rule  might  lead  to  an  infinity  ot 
trumpery  or  groundless  actions.    Neither  of   these 
reasons  is  applicable  to  the  present  case,  nor  can  such 
a  rule  be  adopted  as  of  general  application  without 
results  which  it  would  be  difficult  or  impossible  to 
defend.    Suppose  that  a  person  was  in  a  preoarious  or 
dangerous  condition,  and  another  person  falselv  told 
him  that  his  physician  had  said  that  he  had  but  a 
day  to  live.     In  such  a  case  if  death  ensued  from  the 
shock  caused  by  the  false  statement,  I  cannot  doubt 
that  the  case  might  be  one  of  criminal  homidde,  or 
that   if    a    serious    aggravation  of   illness    ensued, 
damages  might  be  recovered.    I  think,  however,  that 
it  must  be  admitted  that  the  present  case  is  without 
precedent.    Some  English  decisions,  such  as  Jonea  v. 
Boyce,  I  Stark.  N.  P.  493 ;  Wilkina  v.  Day,  32  W.  B. 
123.  12  Q.  B.  D.  110;  Harria  v.Mohha,  27  W.  K.  154, 
3  Ex.  D.  268,  are  cited  in  Beven  on  NegUg^euce  as 
inconsistent  with  the  decision  in  Victorian   Bail  way 
Commiaaionera  v.   Coultaa ;    but  I  think  tliat  tb<»e 
cases  are  to  be  explained  on  a  different  g^roand — 
namely,  that  the  damage  which  immediately  resulted 
from  the  act  of  the  passenger  or  of  the  horse  was 
really  the  result,  not  of  that  act,  but  of    a   fright 
which  rendered    that    act  involuntary,   and  which, 
therefore,  ought  to  be  regarded  as  itsdf  the  direct 
and  immediate  cause  of  the  damage.     In  Smith  v. 
Johnaon  (unreported),  decided  in  January,   1897,  by 
Bruce,  J.,  and  myself,  we  held  that  where  a  man  was 
killed  in  sight  of  the  plaintiff  by  the  defendant's 
negligence,  and  the  plaintiff  became  ill,  not  from  the 
shock  of  fear  of  harm  to  himsdf,  but  frooa  the  shock 
of  seeing  another  person  killed,  tfils  harm  ^was  too 
remote  a  consequence  of  the  negligence  ;     bat  that 
was  very  different  from  the  present  case. 

There    will   be   judgment   for   the   plaintiffs  for 
£100  Is.  lOid. 

Solidtor  for  the  plaintiffs,  J,  E,  Waters^ 
Solicitor  for  the  defendant,  G.  E,  Philbru^, 


Q.  B.  Div.  1  «      .. 

(Hawkins  and  Wright,  JJ.)  J  ^*y  '• 

Bbq.  v.  The  General  Medical  CJotjkch..  (a.) 
Dentist — Medical    practitioner — Registration — ^P«pt7— 

(a.)  Beported  by  0.  G,  Wilbrahaic,    BiSq.,    Bar- 
rister-at-Law. 
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H.  C.     Eeo.  v.  Gbhebal  Medical  Council.— Derbyshikb  (Applt.)  v.  HouLigTow  (Rbspt.).      H.  C. 


IkckraHmi'^DeniUU  Ad,  1878  (41  dh  42  Vict.  o.  33), 
1. 37. 

A  penon  who,  at  the  date  of  the  ^passing  of  the  Dentuta 
Ad,  1878  (22fM2  of  July,  1878),  toa$  a  pupil  to  a  dental 
fraditioner,  but  who§e  articles  cu  a  pupil  expired  in 
October,  1878,  ie  not  entitled  to  he  registered  under 
ueHon  31  of  the  Dentists  Act,  1878,  unless  he  has  com- 
plied  with  section  7. 

Bide  nisi  lor  a  mandamus  against  the  Gtoeral 
Medical  CSoancQ  oommanding  them  to  show  oause  why 
they  shonld  not  place  the  name  of  Isidore  Spero  upon 
tbe  reigister  of  dental  practitioners  nnder  the  Ben- 
tiBti  Act,  1878. 

fieotion  6  of  the  Act  describes  the  persons  who  are 
entitled  to  be  registered  under  the  Act.  These  include 
(c)  **  any  person  who  is  at  the  passing  of  the  Act  bond 
pk  engaged  in  the  practice  of  dentistry  or  dental 
smgery." 

Section  7  p«scribes  the  steps  to  be  taken  by  those 
aeekiiig  registration  with  a  proviso  that  '*  a  person 
■ball  not  be  registered  under  this  Act  as  having  been 
at  the  passing  thereof  engaged  in  the  practice  of 
deodrtry  unless  he  produces  or  transmits  to  the 
registrar, before  the  first  day  of  August,  1879,  iuform- 
ation  of  his  name  and  address,  and  a  declaration 
i%ned  by  him  in  the  form  in  the  schedule  to  this 
Act,  or  to  the  like  eflfect." 

Section  37  provides  that  *'Any  person  who  has 
been  articled  as  a  pupil  and  has  paid  a  premium  to  a 
datal  practitioner  entitled  to  be  rpgistered  under 
tiiif  Act  in  consideration  of  receiving  from  such 
pnotitioner  a  complete  dental  education,  shall,  if 
ms  articles  expire  before  the  fiist  day  of  January, 
1580,  be  entitled  to  be  registered  under  this  Act  as 
though  he  had  been  in  bond  fide  practice  before  the 
pasnigofthiaAct." 

Ihe  apniiceuit  was  a  pupil  at  the  date  of  the 
paaBng  of  tbe  Act  (22nd  of  July,  1878).  He  was 
irticled  to  a  person  entitled  to  be  registered  under 
the  Act.  His  articles  commenced  in  April,  1875,  and 
expired  in  Ootober,  1878.  He  did  not  make  any 
S|ip2iaition  to  be  registered,  nor  did  he  sign  the 
dedaratioii  required  by  section  7  before  the  1st  of 
Angnat,  1879.  He  did  not,  in  fact,  make  his  applica- 
tion tiZI  aome  years  afterward*.  The  General  Medical 
Gooncil  refnaed  to  place  his  name  upon  the  regiater. 
^H^hcnsposi  tbia  rule  idti  was  obtained. 

ITttir  Maekemie  showed  cause. — The  applicant  not 
ksfing  ooDQiplied  with  the  requirement  of  section  7 
vu  not  entitled  to  be  registered. 

WiOes  Chittyt  in  support  of  the  rule. — Persons 
^Vtjmg  to  be  xegistend  under  section  37  are  not 
mad  by  the  provisions  of  section  7.  The  Legisla- 
tmeooiild  not  have  intended  this  to  be  the  case, 
there  would  be  a  difficulty  in  the  case  of 
whoee  articles  expired  before  the  Ist  of 
,,  1880,  but  after  the  1st  of  August,  1879. 
It  eoold  not  be  supposed  that  those  persons  were 
iatitlsd  to  be  resistered  while  yet  in  a  state  of 
f^ihwew  The  form  of  declaration  ffiven  in  the 
— '^iti^ule  IB  not  so  framed  as  to  be  applicable  to  the 
aase  of  pecaons  applying  to  be  registered  under 
37. 


HAirxnis,  J. — ^The  rule  must  be  discharged.  It  is 
etttsia  that  it  was  not  at  first  intended  that  anyone 
skoold  be  entitled  to  be  registered  who  was  not  in 
^tmd  fide  practice  at  the  passing  of  the  Act.  That 
Img  the  caee,  it  was  afterwards  thought  fit  for,  no 
ioabt,  good  reasons  to  make  an  exception  in  favour 
|f  a  nnmber  of  persons  who  intended  to  embark  on 
of  dentistry,  and  whose  articles  would  not 


iipire  ifll  a  considerable  time  after  the  passing  of  the 
Id    It    mm   thought   fair   to  let  them  in   under 


certain  restrictions — ^to  admit  them  as  though  they 
had  been  persomi  entitled  to  be  registered  under  the 
Act.  Accordingly  section  37  was  paased.  The  appli- 
cant paid  a  premium  to  a  person  entitied  to  be  regis- 
tered under  the  Act  and  nis  articles  expired  before 
1880,  so  that  he  was  within  section  37.  He  therefore 
became  entitled  to  be  registered  under  the  Act,  not 
absolutely,  but  as  though  he  had  been  in  bond  fide 
practice  at  the  passing  of  the  Act  That  is  to  say 
that  he  was  put  in  the  same  position  as  a  person  who 
was  in  bond  fide  practice  at  the  passing  of  the  Act. 
What  would  have  entitied  such  a  practitioner  to  be 
registered  f  That  is  to  be  found  in  section  7.  What 
reason  is  there  why  a  person  who  is  put  in  the  same 
position  for  the  purposes  of  registration  as  though  he 
came  within  section  6  (c)  should  not  be  under  the 
same  obligations  P  I  confess  I  can  see  none.  The 
object  of  the  Act  was  that  there  should  be  a  declara- 
tion containing  the  name  and  address  of  the  person 
to  be  registered.  The  declaration  was  to  be  in  the 
form  given  in  the  schedule  **  or  to  the  like  effect.''  I 
agree  that  without  alteration  it  is  not  applicable. 
But  under  the  authority  of  the  words  *'to  the  like 
effect "  it  might  be  framed  by  the  use  of  different 
words  so  as  to  meet  the  case.  1  see  no  reason  why 
the  words  should  not  be  added :  "I  am  pupil  of  So- 
and-so.    My  articles  expired  before  1880.*' 

Wbight,  J. — I  am  of  the  same  opinion.  The 
natural  meaning  of  section  37  is  that  persons  apply- 
ing to  be  registered  under  it  must  submit  to  the  same 
conditions  as  persons  desiring  to  be  registered  under 
section  6  (c).  I  wish  to  say  that  I  express  no  opinion 
as  to  persons  whose  articles  expired  after  the  1st  of 
August,  1879. 

Solicitor  for  the  General  Medical  Council,  T,  W, 
Farrer* 

Solicitor  for  the  applicant,  Bertram  Jacobs. 


Q.  B.  Div.  I  y^^^  rt 

(Hawkma  and  Wright,  JJ.)  j  ^^^  °* 

DBBBYSHIBE    {Appellant)    v.     HOULISTON 
{liespondent).  (a.) 

Adulteration  —  Food  —  Butter  —  False  warranty  — 
Scienter— SoZe  of  Food  and  Drugs  Act,  1875  (38  <fc  39 
Vict.  c.  63),  s.  27. 

By  section  27  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  every  person  who  shall  give  a  false  warranty  in 
uniting  to  any  purchaser  in  respect  of  an  article  of 
food  or  drug  sold  by  him  as  principal  or  agent  shall  be 
guilty  of  an  offence  under  this  Act  and  be  liable  to  a 
penalty. 

Held,  that  no  offence  vms  committed  within  that  section 
by  D.,  who  had  yiuen  a  warranty  in  writing  that  butter 
sold  by  him  was  pure,  although  in  fact  it  was  adulterated, 
because  it  was  not  proved  that  at  the  time  D.  gave  the 
warranty  he  had  reason  to  know  or  knew  that  it  was 
false. 

This  was  an  appeal  by  case  stated  from  a  conviction 
under  section  27  of  the  Sale  of  Food  and  Drugs  Act, 
1875. 

The  case  set  out  the  following  facts :  On  the  22nd 
of  August,  1896,  the  appellant,  who  traded  at  Man- 
chester as  a  provision  merchant,  purchased  from  a 
person  named  Maloney  a  quantity  cf  butter,  with  a 
warranty  in  writing  that  it  waspure  butter.  On  the 
8th  of  September  one  Martin  Hopkins  bought  some 
of  this  butter  from  the  appellant  and  received  from 

(a.)  Reported  by  Erskike  Reid,  Esq.,  Banister- 
at-Law. 
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him  a  similar  warranty  as  to  its  quality.  On  the 
16th  the  respondent,  who  was  an  inspector  under  the 
statute,  purchased  from  Hopkins  a  sample  of  this 
butter,  which  was  exposed  for  sale  in  his  shop  and 
marked  "Pure  butter,  lOd."  Upon  analysis  the 
butter  was  found  to  contain  23  per  cent,  of  water. 

The  inspector  thereupon  instituted  proceedings 
against  Hopkins  under  section  6  of  the  Act  of  1875 
for  having  sold  butter  **  not  of  the  nature,  substance, 
and  quality  demanded."  Hopkins  proved  that  he 
had  purchased  the  butter  in  question  from  the  appel- 
lant with  a  written  warranty,  and  the  summons  was 
dismissed. 

The  inspector  then  took  proceedings  against  the 
appellant  under  section  27  of  the  Act  for  having 
given  a  false  warranty  in  writing  in  reference  to  an 
article  of  food  sold  by  him.  The  appellant  proved 
that  he  had  purchased  the  butter  from  Maloney  with 
a  written  warranty  that  it  was  guaranteed  ''pure 
Irish  butter/'  and  had  been  sold  by  him  in  the  same 
condition  as  he  received  it,  and  he  pleaded  this  as  a 
defence  under  section  25. 

The  summons  was  heard  by  F.  J.  Headlam,  Esq.,  a 
stipendiary  magistrate  for  the  city  of  Manchester, 
who  was  of  opinion  that  the  proof  of  warranty  would 
have  been  a  good  defence  to  these  proceedings  had 
they  been  instituted  by  a  purchaser,  but  he  held  that 
in  proceedings  like  the  present  by  an  inspector  it  was 
unnecessary  to  prove  that  the  accused  when  he  gave 
the  warranty  to  Hopkins  knew  that  it  was  false  ;  and 
that  on  the  facts  proved  the  appellant's  defence 
failed. 

C.  A.  Russell,  Q.C.  (with  him  F,  H.  Mellor),— The 
conviction  ought  to  be  quashed,  for  the  magistrate 
found  that  the  appellant  had  no  reason  to  believe 
that  the  warranty  was  false  at  the  time  he  sold  the 
butter  to  Hopkins.  By  sections  6  and  9  two  offences 
(both  of  the  same  class)  are  created — namely,  selling 
an  adulterated  or  altered  article  to  the  prejudice  of 
the  purchaser,  and  under  those  sections  it  is  un- 
necessary to  show  that  the  seller  knew  at  the  time 
that  the  article  was  not  of  the  nature,  substance,  and 
quality  demanded  by  the  purchaser :  Betta  v. 
Armstead,  86  W.  fi.  720.  20  Q.  B.  D.  771 ;  Pain  v. 
Boughtwood,  SSW,  R.  428,  24  Q.  B.  D.  353.  The 
offence  of  giving  a  false  warranty  is  a  different  class 
of  offence,  and  gmlty  knowledge  must  be  proved.  For 
the  purposes  of  this  case  it  is  immaterial  to  consider 
whether  the  defence  given  by  section  25  is  applicable 
to  the  giving  by  mistake  of  a  false  warranty  or  not, 
but  I  submit  that  it  is,  at  any  rate  where  the  inspector 
himself  has  purchased  from  the  defendant.  [Wbiqht, 
J. — ^The  defence  is  only  applicable  when  the  charge  is 
that  of  having  sold  the  informant  an  article  not  of  the 
nature,  substance,  and  quality  demanded.] 

Laioson  Walton,  Q,0.  {Reginald  Brown  with  him).— 
An  unlawful  intent  is  no  part  of  the  offence  of  giving 
a  false  warranty.  If  it  were,  the  word  **  wilfully  " 
would  be  found  in  the  sub-section  of  section  27  under 
which  these  proceediugs  are  instituted.  It  is  as 
reasonable  to  assume  that  the  word  •*  wilfully  "  was 
purposely  omitted  by  the  framers  of  the  statute  as  to 
contend  it  was  a  mere  accidental  omission.  At  any 
rate  no  word  requiring  the  proof  of  scienter  occurs  in 
this  sub-section,  aud  as  it  ought  to  be  construed 
strictly,  the  conviction  should  stand.  If  the  convic- 
tion be  quashed  the  effect  will  be  to  render  the  Act 
inoperative  to  a  great  extent.  A  man  then  could  with 
impunity  sell  adulterated  food  and  drugs  so  long  as 
he  took  care  to  refrain  from  ascertaining  whether  the 
warranty  he  received  with  the  goods  from  the  foreign 
exporter  was  true  or  false.  Nor  could  the  exporter 
be  brought  to  book  owing  to  the  expense  and  difficulty 


in  most  cases  of   enforcing    any   penalty   obtained 
against  him. 

Hawkins,  J. — The  question  we  have  to  determine 
is  an  important  one,  and  it  is  this  :  Has  tiie  appellant 
been  rightly  convicted  under  section  27  of  having 
given  a  false  warranty  in  writing  as  to  the  quality  of 
the  butter  he  sold,  when  there  was  no  evidence  bdfon 
the  magistrate  that  at  the  time  he  sold  the  hattar 
under  that  warranty  he  knew  or  had  reason  to  believe 
the  warranty  was  false  ?  [His  lordship  then  read  the 
27th  section,  and  continuing,  said :]  Now,  it  is  sab- 
section  or  paragraph  3  of  this  section  that  applies  to 
this  case,  and  it  is  quite  clear  to  my  mind  that  the 
meaning  of  the  sub-section  is  that  every  person  who 
shall  wilfully  give  a  false  warranty  shall  be  liable  to 
the  fine ;  in  other  words  he  shall  be  liable  only  if  it 
is  proved  that  he  did  so  with  an  unlawful  intent.  In 
the  2nd  and  4th  sub>  sections  the  framers  of  the  ksX 
were  careful  to  put  in  the  word  "  wilfully,"  and, 
therefore,  had  the  appellant  been  charged  wifh  either 
of  the  offences  set  out  in  the  other  sub-sectionB,  he 
could  not  have  been  convicted  unless  it  was  shown  he 
"  wilfully  "  did  it. 

But  the  question  we  have  to  decide  is.  What  is  the 
true  construction  to  be  placed  upon  the  words  as 
they  stand  in  sub-section  3  of  this  27th  section  ?    Can 
a  man  be  convicted  of  giving  a  false  warranty  when 
he  honestly  believes,  and  upon  reasonable  eronnds, 
that  it  was  true,  or  can  he  only  be  convicted  ii  it  is 
proved  that  at  the  time  he  gave  the  warranty  he 
knew  that  it  was  false  P    It  seems  to  me  dear  that 
the  framers  of  the  statute  intended  that  to  oonstitute 
the  offence  of  which  the  appellant  here  was  charged, 
the  false  warranty  must   be  proved   to   have  been 
falsely  given.    The  offence  is  associated  in  the  same 
section  with  three  other  offences,  in  each  of  which 
an  unlawful  intent  is  an  element.     It  is    tme   that 
there  are  cases — for  instance,  under  the  Explosive  Act 
— where  guilty  knowledge  is  presumed  agpunst  the 
accused  unless  the  contrary  is  shown,  but  that  ia 
never  done  except  in  cases  where  the  Leg^ialatnre  has 
very  clearly  indicated  that  it  intends  to  punish  a  man 
for  a  particular  offence  of  which  he  was  not  morally 
guilty.     I  am  of  opinion  that  under  this  section  27  a 
man  cannot  be  convicted  of  the  offence  of  gLving  a 
false  warranty  unless  it  is  proved  that  he  knew  at 
the  time  he  did  so  that  the  warranty  was  in  fact  false. 
That  guilty  knowledge  has  not  been  shovm  to  have 
exist^  in  the  present  case,  and  consequently  the  case 
must  be  sent  back  to  the  magistrate,  for  the  convic- 
tion to  be  quashed. 

WitiOHT,  J. — I  am  of  the  same  opinion.  In  my 
judgment  given  in  the  case  of  Sherras  v.  2>e  RuUm^ 
43  W.  B.  526,  [1895]  1  Q.  B.  918,  which  was  a  case 
where  a  conviction  had  been  improperly  obtained 
against  a  licensed  person,  who  had  supplied  liqnor  to 
a  constable  on  duly  under  the  bond  fide  belief  that  he 
was  not  on  duty,  I  collected  the  various  anthoritiei 
for  future  easy  reference  in  support  of  the  propositioii 
that  a  mens  rea— evil  intention  or  knovrlease  of  the 
wrongfulness  of  the  act — ^is  an  essential  in  even 
offence  of  this  character,  unless  that  presampticn  ia 
clearly  displaced  by  the  language  of  tbe  statate  itaeli 
That  a  guilty  knowledge  is  a  necessary  element  is 
the  offence  with  which  the  appellant  is  here  charged 
is  indicated  by  the  use  of  the  word  *<  false  "  wmdb 
implies  a  knowledge  of  falsity  of  the  ^warranty.  It  ia 
moreover,  further  indicated  on  the  principle  oi 
noscitur  a  sociis,  since  the  offence  is  set  out  m  thi 
same  section  with  several  other  offenoes,  all  of  thea 
requiring  a  guilty  knowledge  to  be  ptoVed«  It  wm 
argued  that  this  construction  of  the  meaning  of  tih 
language  of  the  section  was  opposed  to  the  intentiM 
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FOBTESCfUE  v.  MSBGANTILE  BANK  OF  LOITDON. 


OoTiBT  OF  Appeal. 


of  the  framerB  of  the  Aot,  whose  object  was  to  protect 
the  buyer.  I  cannot  say  what  the  intention  of  the 
fnmen  of  the  Act  was,  and  all  we  have  here  to  do  is 
to  decide  the  effect  of  the  laoguage  need  according  to 
ihe  ordinary  roles  of  construction.  On  that  principle 
it  leems  to  be  beyond  doubt  that  the  conviction  was 
wrongly  obtained,  and  must  be  quashed. 

Afftal  allowed, 

Solidtors  for  the  appellant,  Orowders  dk  Vizard,  for 
Eoekin,  Bahf,  A  Beckton,  Manchester. 

Solidton  for  the  respondent,  Austin  A  AusHn,  for 
Thmas  Hudwrit  Manchester. 


May  24. 


CToutt  Of  Appeal 

From  Q.  B.  Div.  ^ 

(LordBsher,  M.R.,  and  A.  L.  [ 

Smith  and  Ghitty,  L. JJ.)     ) 

POITBSGUE  V.  MEEOAirriLB  BANK  OF  LONDON,  (a.) 

BoUdtor^Bemuneraiton — Sale  of  property  subject  to 
inmmhrancee — Sale  by  second  mortgagee^Scale  fees — 
I        Bdieitors'  Bemuneration  Act,  1881  (44  <£;  45  Vict.  c. 
ay-General  Order,  Schedule  I.,  Fart  I.,  r.  9. 

{  Rule  9  of  Schedule  I.  to  the  General  Ordermade  under 
I  iU  Solicitors*  Bemuneration  Act,  1881,  which  provides 
that^  where  a  property  is  sold  subject  to  incumbrances, 
t&e  amount  of  the  incumbrances  is  to  be  deemed  a  part  of 
(hepurcKase'money,  held  to  apply  to  a  sale  by  a  second 
mortgagee. 

Appeal  by  the   defendants   from   the  refusal  of 
finwe,  J.,  to  order  a  review  of  taxation  of  a  bill  of 


The  owner  of  a  rent-charge,  having  mortgaged  it 
to  lecore  a  sum  of  £3,800,  granted  a  second  mortgage 
thereon  to  the  defendant  bank  to  secure  a  sum  of 
ilOO.  The  defendants  realized  their  security  by 
idfing  the  rent-diarge,  subject  to  the  first  mortgage, 
to  £185.  The  solicitor  who  conducted  the  sale  for 
the  defendants  deliTcred  his  bill  of  costs  containing 
ai  item  of  £36  for  negotiating  the  sale,  and  an  item 
<rf  £40  for  deducing  title  and  completing  the  convey- 


Tht  pUiTififf  hsTing  brought  this  action  as  assignee 
of  the  mortgagor  to  recover  from  the  defendants  the 
l^^lanoe  of  what  was  due  from  the  defendants  to  the 
"Kntgagor,  the  defendants  sought  to  deduct  from  the 
Cmi  balance  the  amount  of  the  costs  incurred  by 
;   i^  in  respeot  of  the  sale. 

The  pUiTitiff  thereupon  obtained  an  order  for  the 
I  taxation  of  the  bill  of  costs,  and  upon  such  taxation 
\  the  master  disallowed  £30  out  of  the  item  of  £35, 
I  and  disallowed  £35  out  of  the  item  of  £40. 

The  question  was  whether  the  present  case  was 
\  vikhin  rule  9  of  Schedule  I.,  Part  I.,  to  the  General 
"  Order  made  under  the  Solicitors'  Bemuneration  Act, 
i  U81.  That  rule  is  as  follows :  '*  Where  a  property  is 
!  Kdd  subject  to  incumbrances,  the  amount  of  the  in- 
!  amfaranoes  is  to  be  deemed  a  part  of  the  purchase- 
Miey,  except  where  the  mortgagee  purchases,  in 
vindi  case  the  charge  of  his  solicitor  shall  be  calcu- 
''iited  upon  the  price  of  the  equity  of  redemption.'* 
The  master  was  of  opinion  that  the  rule  did  not 
f)ly  to  a  sale  by  a  second  mortgagee,  and  that  in 
^ntesent  case  the  scale  fees  ought  to  be  calculated 
the  sum  of  £185  only. 


(i.)  Beported  by  F.  G.  Buokeb,  Esq.,  Barrister- 
at-Law. 


The  defendants  carried  in  the  following  objections 
to  the  taxation : 

**  The  defendant  bank  objects  to  the  disallowance 
by  the  master  of  £30  out  of  an  item  of  £35,  and 
£35  out  of  item  of  £40,  scale  fees  charged  in  the  bill 
of  costs  herein,  on  grounds  following : 

'*  Because  where,  as  here,  the  property  is  sold  to 
some  third  party  subject  to  an  incumbrance,  the 
amount  of  the  incumbrance  is  to  be  deemed  a  part  of 
the  purchase-  money ; 

*' jBecause  the  master  was  wrong  in  law  in  intro- 
ducing an  exception  to  such  rule  in  case  a  property  is 
sold  by  a  second  mortgagee,  and  in  restricting  such 
rule  tK>  the  case  where  the  property  is  sold  by  the 
mortgagor  personally  or  by  his  trustee  in  bank- 
rupt^; 

'*  Because  the  solicitor  for  the  second  mortgagee 
selling  the  freehold  rent-char^  subject  to  a  pnor 
incumbrance  for  £3,800  is  entitled  to  the  scale  fee 
both  for  negotiating  and  for  deducing  title,  calcu- 
lated on  purchase-money  of  £3,985,  and  not  on  £185 
only,  ana  the  master  has  no  power  (except  in  the 
special  case  provided  for  by  rule  9,  which  is  not  this 
case)  to  calculate  the  solicitor's  scale  fees  on  the  price 
of  tne  equity  of  redemption  only  instead  of  on  the 
total  purchase-money." 
Bruce,  J.,  disallowed  the  objections. 
The  defendants  appealed. 

Cozens^Hardy,  Q.O.,  and  Ashton  Cross,  for  the 
defendants,  cited  In  re  Orey^s  Brewery  Co.,  56  L.  T. 
N.  S.  298,  35  W.  B.  Dig.  193 ;  In  re  GaUard,  Exparte 
Harris,  36  W.  B.  592,  21  Q.  B.  B.  38. 

English  Harrison,  for  the  plaintiff. 

Lord  EsHEB,  M.B. — We  must  construe  the  words 
of  rule  9  of  this  schedule  according  to  their  ordinary 
meaning.  The  rule  says  that  '*  where  a  property  is 
sold  " — that  must  mean  sold  by  anybody — ''  subject 
to  incumbrances,"  then  *'  the  amount  of  the  incum- 
brances is  to  be  deemed  part  of  the  purchase-money  " 
— i.e.,  part  of  the  money  paid  by  the  purchaser  for 
the  property  purchased.  Here  the  property  purchased 
was  the  rent-charge,  and  the  puichaser  gave  for  it, 
not  merely  £185,  but  he  became  liable  to  pay  also 
£3,800 — i.e.,  he  has  given  by  way  of  purchase 
£3,985.  The  vendor's  solicitor  is  therefore  entitled 
under  the  rule  to  payment  based  on  the  sum  of 
£3,985.  This  ccmstruction  seems  strange  at  first 
sight,  but  on  consideration  there  is  nothing  unrea- 
sonable in  it.  He  found  a  purchaser  who  was  willing 
to  give  for  the  propertrv  £3,800  plus  £185.  We 
cannot  depart  from  the  plain  words  of  the  rule,  and 
^e  appeal  must  be  allowed. 

A.  L.  Smith  and  Chitty,  L.  JJ.;  concurred. 

Appeal  allowed* 

Solicitor  for  the  plaintiff,  Thomas  Charles, 

Solicitor  for  the  defendants,  G,  B.  W*  Digby. 


/ 


April  9. 


From  Q.  B.  Div. 
(Lord  Esher,  M.B.,  and 
Lopes  and  Chitty,  L.JJ.)  ^ 

GUABOIAKS  OF    THE  POOB    OF    ST.  OLAVS'S    UNION 

(Appellants)  v.  GuABDiANS  of  the  Poob  of  the 
OAirrEBBUBY  Union  {Bespondents).  (a.) 

Poor  lawSettlement^Computation  of  time-^Period  of 
residence  in  a  hospital— Poor  Bemoval  Act,  1846  (9  <fe 


(a.)  Beported  by  F. 


O.  BOBINBON,  Esq.,  Banister- 
at-Law. 
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10  Vict,  c.  66),  s.  I'-Divided  Parishes  Act,  1876  (39 
<fc  40  Vict,  c  61),  8.  34, 

The  Divided  Parishes  Act,  1876,  s,  34,  en4xcts  that 
**  wJ^ere  any  jperson  shall  have  resided  for  the  term  of 
three  years  in  any  parish  in  such  manner  and  under 
such  circumstances  in  each  of  such  years**  as  would 
have  created  a  status  of  irremovability ,  he  shall  he  deemed 
to  be  settled  therein. 

Held,  that  the  eoBpression  **  term  of  three  years  "  meant 
three  consecutive  years, 

Dorohester  Union  v,  Weymouth  Union,  16  Q.  B.  D, 
31,  approved. 

The  Poor  Removal  Act,  1846,  s.  1,  provides  thai,  in 
computing  the  period  of  residence  which  shall  render  a 
person  irremovable  from  a  parish,  the  time  during  which 
such  person  "  shall  reside  as  an  in^pensioner  in  Oreen^ 
wich  or  Chelsea  Hospitals,  or  sTuul  be  confined  in  a 
lunatic  asylum  •  •  .  or  as  a  patient  in  a  hospital 
.    ,     .    shall  for  all  purposes  be  excluded.** 

Held,  that  the  proviso  included  the  temporary  residence 
of  a  patient  in  a  hospital,  and  was  not  limited  to  cases  of 
compulsory  confinement. 

Decision  of  the  Divisional  Court  (ante,  p.  302) 
affirmed. 

Appeal  of  the  respondents  from  the  decision  of  the 
Divisional  Court  {ante,  p.  302)  on  a  case  stated  by  the 
Becorder  of  Canterbury. 

On  the  Ist  of  Apnl,  1896,  Edward  James  Farr, 
aged  nine  years,  became  chargeable  to  the  respondent 
union. 

On  the  24th  of  April,  1896,  an  application  was 
made  to  two  of  the  justices  of  the  city  of  Canterbury 
for  an  order  for  the  removal  of  the  pauper  from  the 
respondent  union  to  the  appeUant  union,  and  an 
order  was  that  day  made  on  such  application  adjudg-^ 
ing  the  pauper  to  be  legally  settled  in  the  parish  of 
Botherhithe,  in  the  appellant  union.  From  this  order 
the  appellants  appealed. 

The  pauper  was  the  lawful  son  of  Arthur  Farr  and 
Ellen  Farr  and  was  bom  on  the  1st  of  April,  1887, 
in  the  Greenwich  union. 

Ellen  Farr  died  on  the  22nd  of  June,  1888,  and 
shortly  after  her  death  Arthur  Farr  sent  the  pauper 
to  live  with  a  relative  in  the  respondent  union,  with 
whom  he  remained  till  he  became  chargeable. 

On  the  23rd  of  July,  1892,  Arthur  Farr  remarried, 
and  on  the  same  day  went  to  reside  in  the  parish  of 
Bt.  Mary,  Botherhithe,  in  the  appellant  union,  not 
having  previously  resided  there.  From  that  time 
until  his  death  he  continued  to  have  his  residence  and 
home  in  the  appellant  union. 

On  the  1st  of  May,  1895,  Arthur  Farr  was  admitted 
into  the  Brompton  Hospital  for  Consumption,  situate 
outside  the  appellant  union,  where  he  remained  until 
the  end  of  June.  He  then  went  to  a  convalescent 
home  in  connection  with  the  hospital  at  Sandgate 
(also  outside  the  appellant  union)  where  he  remained 
until  the  29th  of  July,  1895,  when  he  returned  to  his 
home  in  the  appellant  union.  He  remained  there 
until  his  death  on  the  15th  of  April,  1896. 

Arthur  Farr  went  to  the  hospital  intending  to 
return  to  his  home  in  the  appellsjit  union  as  soon  as 
he  was  well  enough  to  do  so.  During  his  temporary 
absence  his  wife  remaindtl  in  his  house  and  kept  his 
home  together  by  means  of  an  allowance  which  his 
employer  made  to  him. 

The  recorder  confirmed  the  order  of  removal  subject 
to  this  case. 

The  Divisional  Court  allowed  the  appeal. 

The  respondents  i^pealed. 

By  the  Poor  Bemoval  Act,  1846,  s.  1,  *<  No  person 

'  ^shall  be  removed,  nor  shall  any  warrant  be  granted 

for  the  removal  of  any  parson  from  any  parish  in 

which  such  person  shau  have  resided  for  five  years 


(reduced  to  one  year  by  28  &  29  Yiot.  o.  79)  next 
before  the  application  for  the  warrant.  Provldad 
always  that  the  time  during  which  such  person  shall 
be  a  prisoner  in  a  prison  or  shall  be  serving  her 
Majesty  as  a  soldier,  marine,  or  sailor,  or  reside  as  an 
inpensioner  in  Greenwich  or  Chelsea  Hospitals,  or 
shall  be  confined  in  a  lunatic  asylum  or  house  duly 
licensed  or  hospital  registered  for  the  reception  of 
lunatics,  or  as  a  patient  in  a  hospital,  .  .  .  shall 
for  aU  purposes  be  excluded  in  the  computation  of 
time  hereinbefore  mentioned." 

By  tiie  Divided  Parishes  Act,  1876,  s.  34,  '*  Where 
any  person  shall  have  resided  for  the  term  of  three 
years  in  any  parish  in  such  manner  and  under  sobh 
circumstances  in  each  of  such  yean  as  would,  in 
accordance  with  the  several  statutes  in  that  behalf, 
render  him  irremovable,  he  shall  be  deemed  to  be 
settled  therein    .    .    •" 

Dickens,  Q.C.,  and  Holder  ^cToMpA  with  them),  for  the 
present  appellants. — ^The  period  of  voluntary  residenoe 
in  a  hospital,  such  as  in  this  case,  is  not  to  be  excluded 
from  the  computation  of  period  residence.  The  words 
"  as  a  patient  in  a  hospital  **  in  the  proviso  in  section 
1  of  the  Poor  Bemo^  Act,  1846,  are  governed  by 
the  word  '*  confined,"  and  refer  only  to  oases   of 
compulsory  detention  in  a  hospital,  as,  for  example, 
the  detention  of  a  woman  in  a  hospital  after  her  oon* 
finement  under  13  Geo.   3,  o.   82,  ss.  14,   15.    Bat 
assunung  that  the  proviso  does  apply  to  this  case,  the 
residenoe  of  the  pauper's  father  in  hosipital  did  not 
prevent  the  fatiier  acquiring  a   settlement    in  the 
appellant  union.    The  time  spent  in  the  ho^ital  is 
to  be  excluded  *'for  all  purposes"  in  the  obmputa- 
tion  of  time ;  that  means  that  it  shall  neither  tell  in 
making  up  the  three  years  nor  shall  operate  as  a  break 
in  the  residence,  if  altogether  residence  has  oontinaed 
for  three  years,  as  is  the  fact  here.    The  IMvisional 
Court  held  that  they  were  bound  by  Dorchester  Umofi 
V.  Weymouth  Union,  16  Q,  B.  D.  31,  34  W.  B.  Dig. 
135,  but  that  case  is  inconsistent  with  Hartfidd  ▼. 
Botherfield,  17  Q.  B.  746,  and  was  wrongly  decided. 
During  the  time  that  the  pauper's  father  was  in  the 
hofipital  he  always  had  the  intention  to  return  to  his 
home  in  the  appellant  union  as  soon  as  he  was  weQ 
enough  to  do  so,  and  this  animus  reveriendi  made  him 
constructively  a  resident  in  the  appellant  umon :  Btg. 
V.  Abingdon  Union,  18  W.  B.  981,  L.  B.  5  Q,  B.  406. 

Macmorran,  Q.C.,  and  Harper,  for  the  presmi  re- 
spondents.— The  proviso  in  section  1  of  the  Poor 
Bemoval  Act,  1846,  is  not  restricted  to  cases  of  oompul- 
sory  confinement  in  hospitals.  Secondly,  it  -was  xightly 
decided  in  Dorchester  Union  v.  Weymouth  Union  that 
the  three  years'  residenoe  referred  to  in  seotioin  34  ol 
the  Divided  Parishes  Act,  1876,  must  be  oonsecntiTe. 
That  case  was  approved  of  by  the  House  of  Ijords  in 
Beigate  Union  v.  Croydon  Union,  88  W.  &.  295,  14 
App.  Cas.  465. 

Lord  Ebheb,  M.B. — In  my  opinion  the  term  of 
three  years  mentioned  in  section  34  of  the  Divided 
Parishes  Act,  1876,  must  mean  three  oonsecutivs 
years.  Settiement  is  to  be  acquired  by  a  residenoe  in 
each  of  such  years,  which  would  render  the  person 
residing  irremovable.  Unless  there  is  such  a  resi- 
dence in  each  of  the  years  the  oonditioii  is  not  ful- 
filled. In  order  to  ascertain  what  circomsfcanoes 
would  render  the  person  irremovable,  it  is  necessacy 
to  refer  to  the  Poor  Bemoval  Act,  1846  ;  and  if  we 
read  into  that  Act  the  effect  of  the  later  statotes,  we 
find  that  residence  for  one  year  next  before  the  appli* 
cation  for  a  warrant  is  to  maJce  a  pwson  irremovaUia 
Then  there  is  a  proviso  that  the  time  daring  wfaidk  ■ 
a  person  is  in  hospital  is  not  to  be  ootmte£  It  ■ 
said  that  the  words  used  in  the  section  are  **  oonfiasd 


ToLXLY.        [j«iei9.i«>T-]       THE  WEEBXY  REPORTER.  68i 

Ct.  op  Aff.       Lobd  Gebabd  (Appellant)  ;  Ksst  Coxtnty  Co  ttkcil  (BxspoinDENTs}.       Ct.  of  App. 


...  as  a  patient  in  a  hospital,"  and  that  this  means 

ooznpolsoiuy  confined.     I  do  not  agree  with  this 

nidiiig  of  we  section.    I  think  that  the  governing 

word  appUoftble  to    the    case    of    a  patiisnt  in  a 

hotfittl  it  to  '*  reside  "  and  not  *'  oonfined,"  and  in 

Dj  q)inioQ  that  is  how  the  statute  shonld  be  read. 

Then  it  was  said  tiiat  Lord  Campbell  had  decided  in 

Hartfidd  ▼.  Rotherfieldy  17  Q.  B.  746,  that  in  such 

aciae  as  this,   the  time  when  the  father  was  in 

hospital  was  to  be  treated  as  if  it  never  existed,  and 

that,  therefore,  there  was  a  three  years'  residence  in 

the  appellant  union  sufficient  to  satisfy  section  34  of 

I    thtf  Act  of  1876.    I  do  not  think  that  Lord  Campbell 

'    gare  any  such  dedsion,  but  even  assuming  that  he 

I    did,  the  reasoning  in  Dorchester  Union  v.  Weymouih 

Unim  18  more  satisfactory  to  my  mind.    I  find  it  im- 

I    ponibie  to  differ  from  tiie  conclusion  arrived  at  in 

I    tbt  ease,  and  it  is  admitted  that  if  that  decision  is  to 

be  upheld,  the  judgment  of  the  Divisional  Court 

moit  be  affirmed.    As  to  the  other  point,  whether 

I    iithur  Fair  while  in  tiie  hospital  had  any  animus 

mertendi,  I  think  that,  for  the  reasons  whidi  I  have 

given,  that  question  is  excluded  in  the  construction 

tt  the  section,    l^e  appeal  must  be  dismissed. 

LoFBS,  L.  J.— The  question  in  this  case  is  as  to  the 

meanisg  of  the  expression  ''term  of  three  years" 

in  section  34  of  the  Divided  Parishes  Act,  1876,  and 

theqoeation  is  whether  it  means  three  consecutive 

jears.    It  was  held  in  the  Dorchester  Union  v.  IFey- 

wndk  Union  that  it  does  mean  three   consecutive 

I  jeati.    It  was  contended  by  Mr.  Dickens  that  that 

cue  was  wrongly  decided,  and  that  it  ought  to  be 

:  OTennled.    It  is  important  to  observe  that  that  case 

i  bts  in  effect  been  adopted  by  the  House  of  Lords  in 

Sfigaie  Union  v.    Croydon    Union,  in   which   Lord 

Watwm,  re^rring  to  section  34,  treats  it  as  meaning 

sieeideiioeof  three  consecutive  years.     Then  section 

34  provides  that  the  residence  must  be  under  such 

circnmstanoes    as  would,  in    accordance    with   the 

mml  statutes  in  that  behalf,  render  the  person 

inemovable.    In  order  to  ascertain  what  these  con- 

;  diliona  are  we  must  refer  to  the  Poor  Bemoval  Act, 

1946.    Section  1  of  that  Act  deals  with  certain  breaks 

i  iaiheresidenoe  which  are  to  be  deducted  from  the 

I  9aaiif]ring  period,  one  of  which  is  the  time  during 

I  vhJefa  the  person  is  a  patient  in  a  hospital,  and  it  is 

I  eoDtended  that  the  use  of  the  word  **  confined  "  in  the 

I  section  shows  that  the  period  of  residence  in  a  hos- 

fital  a  only  to  be  deducted  when  the  person  is  com- 

;  falsorily  confined  there.      I  think  that  the  section 

i  0^gJbt  to  be  read  in  the  way  the  Master  of  the  Bolls 

[las  suggested.       I  think   it   would  be  altogether 

I  aoBtnTy  to  the  intention  of  the  section  if  we  held 

I  ftst  there  was  no  disruption,  miless  the  detention  in 

'Ae  hospital  is  compmsory.      Otherwise   a   person 

~*  'it  reside  for  time  years  in  a  hospital  at  the 

expense,  and  thereby  acquire  a  settlement. 

re,  excluding  the  time  Arthur  Farr  spent  in. 

hosptal  it  follows  that  he  did  not  acquire  a  settle- 

, it  in  the  appeUant  union,  and  that  his  son  has  no 

torative  setttement  in  tiiat  union.     I  do  not  think 
Pbonestion  of  tax  animus  revertendi  applies  in  this  case 

i  JSbiitt,L.J. — I  am  of  the  same  opinion.  With 
I  to  the  question  arising  on  section  34,  I 
c  that  the  deciaion  in  Dorchester  Union  v.  Wey- 
Union  is  correct,  and  t^at  the  three  years' 
must  be  consecutive.  The  expression 
imports  a  continuous  residence,  and  the 
I  "in  each  of  such  years**  confirm  that  view.  I 
plvtein  no  doubt  on  the  question,  and  Lord  Watson 
I  As  House  of  Lords  treated  it  as  a  matter  beyond 

r'nh  regard  to  section  1  of  the  Poor  Bemoval  Act, 


1846, 1  think  that  even  if  a  strict  grammatical  con- 
struction requires  that  the  word  "  confined "  should 
be  read  with  the  words  **  as  a  patient  in  a  hospital," 
I  do  not  think  that  it  would  have  the  effect  contended 
for.  To  my  mind  it  would  be  extraordinary  if  the 
Legislature  had  been  directing  its  attention  to  the 
isolated  case  of  compulsory  detention  in  a  hospital 
which  has  been  referred  to — namely,  a  woman  in  a 
lying-in  hospital.  I  think  the  word  **  reside  "  in  the 
earlier  part  of  the  section  is  applicable  to  the  case  of 
a  patient  in  a  hospital.  I  agree  with  what  has  been 
said  as  to  the  animus  reveriendu 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Arkcoll,   CockeU,  & 
Chadwick. 

Solicitors  for  the  respondents,  Speechley,  Mwmfwd, 
&  Co,,  for  John  Plummer,  Canterbury. 


Prom  Q.  B.  Div.       "i 
(Lord  Esher,  M.B.,  and  [  Dec  17. 

Lopes  and  Chitty,  L.  JJ.) ) 

LoBD  Gbraed  {Appelant) ;  Kent  Cotjnty  CoimoiL 
(Respondents),  (a.) 

Highway  —  Ex^aordinary  traffic  —  Person  hy  whose 
order  such  traffic  hcts  hesn  conducted^Highways  and 
Locomotives  {Amendment)  Act,  1878  (41  &  42  Vict.  c. 
77),  s.  23. 

The  appeUant  was  the  owner  of  a  house  and  park  at 
which  he  was  carrying  out  building  and  other  operations. 
Before  any  materials  were  ordered  by  the  appeUant 
samples  were  submitted  to  him,  and  if  approved  the 
person  proposing  to  supply  the  material  was  ashed  to 
quote  a  price  for  it  delivered  free  at  the  park.  Orders 
were  then  given  from  time  to  time  to  the  person  who  was 
to  supply  the  material  to  deliver  it  at  the  park  in  such 
quantities  (m  were  required,  but  before  giving  such  orders 
there  was  no  contract  entered  into  for  the  supply  of  any 
specified  quantity  of  materials,  nor  was  the  appellant 
bound  to  take  any  materials  at  all.  The  persons  to 
whom  the  orders  were  given  employed  and  paid  traction- 
engine  owners  to  haul  the  goods  to  the  park.  The  appel- 
lant neither  directed  nor  had  any  control  over  the  mode 
of  carriage  of  the  materials,  though  he  kneio  that  the 
delivery  would  be  by  traction  engines.  The  carriage  of 
the  materials  along  the  road  was  extraordinary  traffic 
vnthin  section  23  of  the  Highways  and  Locomotives 
{Amendment)  Act,  1878,  and  damage  was  thereby 
caused  to  the  road. 

Held,  by  Lord  Esher,  M.B.,  and  Bigby,  L.J., 
Lopes,  L.J.,  dissenting,  that  the  appellant  was  not  the 
person  by  whose  order  the  traffic  was  conducted  within 
the  meaning  of  section  23,  and  was  not,  therefore,  liable 
for  tJie  extraordinary  expenses  in  rep  li ring  the  road 
caused  ther^. 

Appeal  from  the  judgment  of  the  Divisional  Court 
(Cave  and  Wills,  JJ.)  upon  a  spedal  case  stated  by 
quarter  sessions  for  the  Eastern  Division  of  the  County 
of  Kent. 

The  appellant  was  summoned  in  July,  1895,  by  the 
respondents,  who  were  the  authority  liable  to  repair 
the  main  roads  in  the  county,  under  section  23  of  the 
Highways  and  Locomotives  Act,  1878,  to  answer  a 
claim  for  damage  done  to  the  Favershamand  Ashford 
main  road  by  conducting  excessive  weight  and  extra- 
ordinary traffic  along  the  same  to  «the  lodge-sate  at 
EastweU-park,  the  residence  of  the  appeUant.    The 


(a.)  Beported  by  W.  F.  Babby,  Esq.,  Bazrister- 

at-Law. 
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justioes  at  petty  sessions  adjadged  that  the  appellant 
was  liable  to  pay  for  the  extra  expenses  thereby 
caused.  The  quarter  sessions  reversed  this  order, 
subject  to  a  special  case. 

The  appellant  was  the  owner  of  a  mansion-house 
and  park  known  as  Eastwell-park,  and  in  1 893  and  1894 
building  and  other  operations  on  an  extensive  scale 
were  carried  on  there  by  his  order.  Several  firms  of 
contractors  were  employed  on  different  portions  of 
the  work.  Besides  the  work  so  done  by  contractors 
a  considerable  amount  of  work  in  the  park  was  done 
by  the  appellant  himself  under  the  superintendence 
of  a  servant  named  Kavanagh.  With  regard  to  the 
supply  of  materials  for  the  work  executed  for  the 
appellant,  before  any  materials  were  ordered,  samples 
were  submitted  to  and  approved  by  the  appellant, 
or  by  the  architect  or  clerk  of  the  works  on  his 
behalf,  and  when  the  sample  was  approved,  the 
person  proposing  to  supply  the  material  was  asked  to 
give  a  price  for  it,  the  price  in  every  case  being  an 
inclusive  price  for  the  material  d^vered  free  at 
Eastwell-park.  When  a  sample  of  any  materiflds  had 
been  approved  and  an  inclusive  price  agreed  on, 
orders  were  from  time  to  time  given  to  the  person 
who  was  to  supply  the  material  to  deliver  it  at 
Eastwell-park  in  such  quantities  as  were  from  time  to 
time  required.  In  no  case  was  any  contract  entered 
into  for  the  supply  of  any  specified  qaantity  of  mate- 
rials, nor  was  the  appellant  Dound  to  take  any  mate- 
rials at  all.  The  materials  consisted  of  brides,  brick 
rubbish,  cement,  and  gravel,  and  the  persons  to  whom 
the  orders  were  given  for  the  supply  of  the  materials 
employed  and  paid  traction-engine  owners  to  haul 
the  materials  to  Eastwell-park. 

It  was  contended  on  behalf  of  the  appellant  that 
he  was  not  liable  for  any  part  of  the  expense  incurred 
in  repairing  the  road,  as  he  was  not  the  person  by 
whose  order  the  traffic  was  conducted,  as  the  mate- 
rials were  ordered  at  a  price  which  included  delivery, 
and  as  he  neither  directed  nor  had  any  control  over 
the  mode  of  carriage  of  the  materials,  and  neither 
engaged  nor  paid  the  persons  by  whom  such  carriage 
was  conducted. 

It  was  contended  on  behalf  of  the  respondents  that 
the  appellant  was  the  person  by  whose  order  the 
traffic  was  conducted,  the  orders  given  by  him  for  the 
materials  being  the  effective  orders  which  set  the 
traffic  in  motion. 

The  quarter  sessions  found  that  the  traffic  was 
extraordinary  traffic,  and  that  such  traffic  had  done 
damage  to  the  road ;  that  the  materials  ordered  for 
the  work  were  all  ordered  upon  the  terms  of  their 
being  delivered  at  the  park  at  prices  which  included 
delivery,  and  that  the  appellant  neither  directed  nor 
had  any  control  over  the  mode  of  carriage  of  such 
materials,  thoueh  he  knew  that  the  delivery  would 
in  fact  be  conducted  by  traction  engine,  and  that  it 
would  not  ha\e  been  practicable  to  ddiver  in  any 
other  mannar  at  the  price  named. 

Upon  thsie  findings  the  quarter  sessions  held  that 
the  appellant  ^as  not  the  person  by  whose  order  the 
traffic  was  o  )uduoted,.  and  reversed  the  order  of  petty 
sessions,  and  liiEmissed  the  summons. 

The  question  for  the  opinion  of  the  court  was 
whether,  havirg  regard  to  the  above  findings,  the 
quarter  sessions  were  right  in  law  in  holding  that  the 
appellant  wa^  not  a  person  by  whose  order  the  extra- 
ordinary traffic  was  conducted. 

The  Divisional  Court  held  that  the  quarter  sessions 
were  wrong,  and  restored  the  order  of  the  petty 
sessions. 

The  appellant  appealed. 

Clunndl,  Q.C.y  and  Edwardes  Jones,  for  the  appel- 
lant. 


E.  M.  Bray  and  Holder ^  for  the  respondents. 

The  following  cases  were  referred  to  in  addition  to 
those  mentioned  in  the  judgments  :  Great  Northern 
Railway  Co.  v.  Wttham,  22  W.  R.  48,  L.  R.  9  C.  P, 
16 ;  Hill  V.  Thomas,  42  W.  R.  85,  [1893]  2  a  B.  333  ; 
Kent  County  Council  v.  Vidler,  43  W.  R.  273,  [1895]  I 
Q.  B.  448. 

Cur.  adv.  vuU, 

Dec.  17. — ^Lord  Esher,  M.R. — The  question  befoie 
the  quarter  sessions  was  whether  there  had  been 
extraordinary  traffic  along  this  road,  and  whether 
damage  had  been  caused  by  that  traffic,  and  the 
sessions  decided  that  in  the  affirmative.  The  next 
question  was  whether  that  traffic  was  condaoied  by 
the  order  of  Lord  Gerard  so  as  to  make  him  liable 
for  the  extra  expense  so  caused.  The  sessioDS 
answered  that  question  in  the  negative.  The 
Divisional  Court  came  to  a  contrary  conclusion.  The 
case  raises  the  question,  what  is  the  true  constmotion 
of  section  23  of  the  EEighways  and  Locomotives  Act, 
1878 ;  and  then,  what  is  its  proper  application  to  the 
facts  of  this  case  P 

I  will  first  state  my  view  of  the  true  oonstniotion 
of  section  23  of  the  Act,  that  is,  what  is  the  meaniog 
of  the  words  "by  whose  order"  i^e  extraordinary 
traffic  is  conducted  P    Upon  ttxe  one  hand,  it  seems 
clear  to  me  that  those  words  cannot  mean  merely  the 
person  for  whose  advantage  the  foaffic  is  oomdufltoi. 
If  there  were  nothing  more  than  that  it  ooold  not  be 
said  that   the   traffic  was  conducted  by  his  order. 
Upon  the  other  hand,  I  do  not  think  it  can  h^  said 
that  the  words  are  confined  to  an  order  given  to  a 
servant  who  is  bound   to  obey.    It  must  be  laiger 
than  that.    Therefore,  we  must  find  an  explanation 
between   those   two   extremes.      I  think  tiie  best 
explanation  is  that  the  person  by  whose  order  the 
traffic  is  conducted  may  comprise  the  person  by  whose 
decision  and  determination  the  traffic  in  question  has 
been  brought  along  the  road  in  question.     If,  thfite- 
fore,  that  person  makes  up  his  mind  that  the  traffic 
which  is  to  be  sent  to  him  shall  go  along  a  certain 
road,  and  makes  a  contract  with  Hie  tradeaman  to 
convey  the  goods  or  materials  along  that  road,  and, 
if  the  tradesman  accepts  that  contract,  tlie  person  so 
making  that  contract  with  the  tradesman  is  a  person 
by  whose  decision  and  determination  that  traffic  has 
been  carried  along  that  road.    The  mere  fact  that  he 
has  contracted  with  a  tradesman  to  do  it  for  a  oertain 
price  does  not  prevent  it  being  done  by  hia  order. 
But,  supposing  a  landovmer  lets  certain    land  on 
building  leases  and  enters  into  an  agreement  with  a 
contractor  whereby  the  contractor  is  to  bolld  houses 
on  the  land,  and  to  pay  the  landowner  oertain  ground- 
rents,  the  materials  which  the  contractor  carries  along 
the  road  would  be  carried,  in  one  sense,  for  the  bemifil 
of  the  landowner,  as  the  latter  would  be  entitled  to 
certain  ground-rents,  but  the  contractor  -would  be  the 
person  to  determine  what  materials  shoold  be  carried, 
and  alon^  what  roads  the  materials  shonld  be  earned, 
and  it  is  impossible  to  say  that  that  traffic  would  bs 
conducted  by  the  order  of  the  landowner.     It  is  im- 
possible to  exhaust  all  the  cases.    We   can  only  lay 
down  the  rule,  and  the  application  of  that  role  to  the 
facts  of  the  particular  case  will  be  a  q^ueation  of  fact 
in  each  case. 

I  desire  to  make  two  farther  observations.  Thers 
may  be  extraordinary  traffic  conducted  along  a  load 
and  no  oue  liable  for  the  damage  oanaed  thereby. 
People  who  go  iodependenUy  to  a  race  meeting  form 
an  Id  stance.  The  persons  who  have  establiahed  tfas 
racecourse  are  not  persons  by  whose  order  that  extia- 
ordinary  traffic  is  condacted.  Each  person  who 
passes  along  that  road  to  the  racecourse  does  not  < 
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that  extraordinary  traffic.  There  would  be  eztra- 
ordioary  traffic  alosg  that  road,  and  yet  no  one  would 
be  liable.  Again,  there  may  be  more  than  one  person 
liable  for  conducting  extraordinary  traffic  along  a 
road.  For  instance,  if  a  person  like  Lord  Gerard  is 
ha^g  a  house  built  and  enters  into  a  contract  by 
▼bich  the  contractor  is  to  bring  the  materials  along  a 
particnlar  road,  if  the  contractor  brings  the  materials 
iloDg  that  road  and  thereby  causes  extraordinary 
titffio  along  it  the  contractor  would  be  liable,  and,  in 
my  opinion,  the  person  who  was  havine  the  house 
boilt  would  also  be  liable  as  having  directed  the 
materiala  to  be  brought  along  that  road. 

Tbat  heing  my  view  of  the  law,  it  becomes  neces- 
ttry  to  apply  it  to  the  facts  stated  in  the  special  case. 
If  tbe  question  as  to  who  gave  the  order  to  conduct 
this  extraordinary  traffic  is  dealt  with  as  a  question 
of  fact— that  is,  who,  in  fact,  gave  the  order  within 
fbe  interpretation  I  have  given  of  the  section— the 
qoarter  sessions  must  themselves  draw  the  inference 
of  fact,  andean  not  ask  this  court  to  do  so.    Here 
tbe  quarter  sessions  have  drawn  the  inference  of  fact, 
becauiethev  have  found  that  Lord  Gerard  was  not 
tbe  person  by  whose  order  the  traffic  was  conducted. 
But  I  do  not  think  it  advisable  in  this  case  to  treat 
the  matter  so  strictly,  for  the  magistrates  have  found 
otber  facts  and  have  asked  the  court  in  effect  whether 
in  law  they  were  prevented  from  coming  to  that 
ooDckuion  on  the  facts.      I  think  the  court  should 
pre  its  decision  as  to  the  meaning  of  the  statute,  and 
■bonld  decide  the  application  of  that  law  to  the  facts 
of  this  case.    Lord  Gherard  was  having  certain  alter- 
ations made  at  his  mansion-house  at  Eastwell-park 
■od  also  some  improvements  made  in  the  park.    He 
atered  into  a  oontract  with  certain  persons,  who,  it 
is  dear,  were  not  Lord  Gerard's  servants,  but  persons 
enteiiog  into  a  oontract  with  him,  to  supply  certain 
materials  at  prices  inclusive  of  delivery.     The  con- 
tiacts  were    made  with  contractors  and  not  with 
Krrants.    If  a  mere  servant  had  given  the  order  for 
oondacting  the  traffic,  the  order  would  be  his  master's 
order.    But  a  contractor  is  in  a  different  position. 
^  quarter  sessions  arrived  at  certain  findings,  and 
opon  those  findings  they  held  that  Lord  Gerard  was 
Botthe  person  by  whose  orders  the  materials  were 
anied  along  the   road  in  question.      There  is  no 
nsding  as  to  what  roads  there  were  in  this  district. 
to  taking    Eastwell-park    as    the  centre    of   the 
mrict,  if  the    materials  could  be  sent   from  any 
^irection,  it  is  impossible  to  say  that  Lord  Gerard 
determined  the  road  along  which  the  materials  were 
to  come.    Lord  Gerard  deliberately  declined  to  have 
anything   to    do    with  the  place    from  which    the 
BAterials  were  to  be  brought.    The  contractor  had  to 
determine  that.     There  was  no  contract  obliging  the 
watractor   to  bring  the  traffic  along  the  road  in 
question.    The  contractor  had  to  bring  the  materials 
to  Bastwell-pfurk,  and  he  had  power   to  determine 
^om  what  place  and  along  what  road  they  should  be 
orought. 

TiMt  being  so,  the  quarter  sessions  were  right  in 
hcUing  that  there  was  no  determination  or  decision 
vy  Lord  Gerard  that  the  traffic  in  question  should 
fiOBie  along  the  road  in  question,  and,  if  so,  it  was  not 
bf  soything  he  did  that  the  traffic  was  conducted 
^oog  this  road.  The  decision,  therefore,  of  the 
I^ivisional  Conrt  must  be  reversed,  and  the  order  of 
Vrter  aeMiona  restored. 

L0PB8,  L.Jm  read  the  following  judgment:  I  have 
'  lot  arrived  at  the  same  conclusion  as  the  rest  of  the 
•  eonrt  in  this   case.      The  Question  upon  which  the 

CpinioD  of  the  conrt  is  askea  is  whether,  having  re- 
•prdto  the  findings,  the  justices  in  quarter  sessions 

voe  right  in  law  in  holding  that  Lord  Gerard  was 


not  a  person  by  whose  order  the  extraordinary  traffic 
caused  by  the  carriage  of  the  materials  ordered  for  the 
works  at  Eastwell-park  was  conducted.  The  justices 
were  of  opinion  that  the  traffic  caused  by  the  carriage 
of  materials  for  the  works  carried  out  for  Lord 
Gerard,  under  the  superintendence  of  one  Kavanagh, 
was  extraordinary  traffic,  and  they  found  that  such 
traffic  had  done  damage  to  the  road,  and  assessed  the 
amount  of  such  damage  at  £750.  They  found  that 
as  regards  such  work  Kavanagh  was  not  a  contractor 
but  a  servant  of  Lord  Gerard.  They  found  as  facts 
that  the  materials  ordered  for  the  work  were  aU 
ordered  upon  the  terms  of  their  being  delivered  at  the 
park  at  prices  which  induded  d^very,  and  that 
neither  Lord  Gerard  nor  Kavanagh  directed  or  had 
any  control  over  the  mode  of  carriage  of  such 
materials;  but  that  they  knew  that  tibie  delivery 
would,  in  fact,  be  conducted  by  traction  engines. 
They  hdd  on  these  findings  that  neither  Lord  Gerard 
nor  Kavanagh  was  a  person  by  whose  order  the 
traffic  was  conducted,  and  that  neither  was  liable  for 
what  was  done  by  the  persons  who  actually  conducted 
such  traffic. 

The  question  is  an  important  one.  We  are  bound 
by  the  facts  as  found  by  the  justices,  but  by  section  2 
of  the  Supreme  Court  of  Judicature  Act,  1894  (57  & 
58  Vict.  c.  16),  in  appeiJs  like  the  present  power  is 
given  to  the  court  hearing  the  appeal  to  draw  any 
reasonable  inference  of  fact  which  might  have  been 
drawn  by  the  court  of  quarter  sessions.  I  infer  from 
ibe  facts  stated  that  ttord  Gerard  knew  tbat  the 
materials  in  question  would  be  brought  by  the  nearest 
and  most  convenient  road,  and  that  the  nearest  and 
most  convenient  road  was  the  one  in  respect  of  which 
the  present  claim  is  made  against  him.  The  court 
below  reversed  the  decision  of  the  court  of  quarter 
sessions,  and  held  that  Lord  Gerard  was  the  person 
liable. 

In  the  years  1893  and  1894  Lord  Gerard,  the  owner 
of  a  mansion-house  andjpark  known  as  Eastwell-park, 
was  carrying  on  building  operations  on  an  extensive 
scale.  A  portion  of  the  work  was  done  by  indepen- 
dent contractors,  but  besides  such  works  a  consider- 
able amount  of  work  in  the  park  was  done  by  Lord 
Gerard  himself  imder  tne  superintendence  of 
Kavanagh,  who,  in  superintending  the  work,  was 
acting  as  a  servant  to  Lord  Gerard,  and  was  paid  a 
commission  by  Lord  Gerard  on  the  amount  expended. 
Before  any  materials  were  ordered  samples  were 
submitted  and  approved  by  Lord  Gterard,  and  when 
a  sample  was  approved  the  person  proposing  to  supply 
the  materials  was  asked  to  give  a  price  for  it,  such 
price  in  every  case  being  an  inclusive  price  for  the 
materials  delivered  free  at  Eastwell-park.  It  was 
left  to  the  person  supplying  the  materials  to  bring 
them  to  Eastwell-padc  in  any  way  he  thought  fit. 
The  case  may  be  illustrated  thus:  A  person  who  is 
proposing  to  build  a  large  mansion  himself,  without 
employing  any  architect  or  contractor,  orden  from  a 
large  number  of  different  tradesmen  the  materials 
requisite  for  the  work,  the  materials  to  be  delivered 
at  a  price  inclusive  of  carriage,  and  the  tradesmen  to 
be  at  liberty  to  deliver  the  materials  in  any  way  they 
think  best.  The  different  tradesmen  deliver  the 
materials,  and  in  so  doing  cause  damage  to  the  roads 
by  conducting  excessive  weight  or  extraordinary 
traffic  along  the  same.  Loi  such  circumstances  can  it 
be  said  that  such  damage  is  not  caused  by  the  order 
of  the  person  who  is  building  the  house  r  Is  he  not 
the  person  by  whose  order  such  excessive  weight  or 
extraordinary  traffic  has  been  conducted  over  the 
roads  in  question  ?  It  is  not  the  case  of  an  indepen- 
dent contractor  who  undertakes  the  work  and  who 
I  has  everything  imder  his  control,  and  over  whom 
the  building  owner  can  exerciae  no  dominion.    About 
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sacli  a  case  I  express  no  opinion,  though  I  think 
there  is  much  to  be  said  in  favour  of  the  view  taken 
by  Wills,  J.,  of  the  case  of  such  independent  con- 
tractor in  the  court  below. 

The  case  of  Lapthorn  v.  Harvey ,  49  J.  P.  709,  was 
a  case  of  an  independent  contractor,  and  does  not 
govern  this  case.  In  Williams  v.  Davies,  44  J.  P.  347, 
a  different  view  seems  to  have  been  taken  from  that 
taken  in  Lapthorn  v.  Harvey  as  to  the  person  liable 
when  there  was  a  contract  for  the  carriage  of  goods. 
There  Williams  purchased  certain  timber  near  a  rail- 
way station,  and  contracted  with  one  Davies  for  the 
carriage  of  a  portion  of  the  timber.  No  particular 
route  was  prescribed,  nor  any  particular  mode  of 
carriage.  Davies  duly  performed  his  part  of  the  con- 
tract with  Williams,  and  was  duly  paid  therefor. 
The  highway  was  greatly  damaged,  and  Williams 
was  summoned  for  the  extraordinary  expenses  in- 
curred in  consequence.  The  justices  made  an  order 
against  Williams,  and  the  court  (Lush  and  Bowen, 
J  J.)  upheld  the  order.  Lush,  J.,  said:  *'A8  to  the 
person  who  causes  the  extraordinary  traffic,  I  think  it 
is  of  no  consequence  whether  the  purchaser  of  the 
timber  causes  it  by  his  own  wagons  or  those  of  his 
contractor  hired  by  the  day  or  for  longer  periods,  for 
it  is  equally  by  his  order."  This  view,  however,  of 
the  effect  of  the  section  was  dissented  from  by  Lord 
Coleridge,  C.J.,  and  Mathew,  J.,  in  Lapthorn  v. 
Harvey, 

In  Reg.  v.  Ellia,  30  W].  R.  613,  8  Q.  B.  D.  466,  a 
farmer  purchased  about  sixty  tons  of  manure  at  a  place 
about  four  miles  distant  from  his  farm.  His  foreman 
employed  the  appellants,  who  were  proprietors  of 
traction  engines  and  wagons,  to  cart  tiie  manure  to  his 
master's  farm  at  the  rate  of  9d.  per  ton.  The  foreman 
pointed  out  to  the  appellants  the  place  where  the 
manyre  was  to  be  deposited,  but  no  further  directions 
were  given  as  to  the  mode  in  which  it  was  to  be  con- 
veyed. It  was  in  evidence  that  the  foreman  employed 
the  appellants  knowing  that  they  owned  traction 
engines,  and  would  be  likely  to  use  them  in  carting 
the  manure,  and  because  there  was  no  other  way  of 
getting  it  carried  within  the  necessary  time.  The  road 
was  the  only  road  by  which  the  spot  indicated  by  the 
foreman  for  the  deposit  of  the  manure  could  be 
readied.  The  manure  was  carried  by  the  appellants' 
engines  and  did  damage  to  the  highway.  The  appel- 
lants were  held  by  the  justices  to  be  the  persons  *'  by 
whose  order  "  the  traffic  had  been  conducted ;  and  the 
Divisional  Court  thought  there  was  sufficient  evidence 
to  justify  this  finding.  In  that  case  there  was  a 
special  finding  that  the  traffic  was  conducted  by  the 
order  of  the  appellants.  As  to  the  first  question 
raised  by  the  case— viz.,  whether  the  sessions  were 
right  in  holding  that  the  appellants  were  tLie  persons 
by  whose  order  the  traffic  was  conducted— ^Fidd, 
J.,  says  is  that  there  was  sufficient  evidence  that  the 
traffic  was  conducted  by  order  of  the  appellants.  The 
question  of  the  proper  construction  of  the  words  of  the 
Act  of  Parliament  seems  to  have  been  scarcely  argued, 
and  not  dealt  with  in  the  judgment  except  as  I  have 
stated.  I  cannot  think  this  case  an  authority  of  much 
weight,  and  if  it  means  what  is  suggested,  I  do  not 
agree  with  it.  It  appears  to  me  Uiat  tiie  materials  in 
question  in  this  case  were  conducted  by  the  order  of 
Lord  Gerard.  If  it  had  not  been  for  the  orders  he 
gave  to  the  persons  who  supplied  the  materials,  these 
materials  would  never  have  passed  over  the  road. 
They  were  persons  merely  employed  to  bring  the 
materials,  and  were  consequently  put  in  motion  solely 
by  the  order  of  Lord  Gerard.  All  those  persons  had 
done  was  simply  to  quote  a  price  at  which  they  were 
prepared  to  deliver  materials,  and  then  Lord  Gerard, 
knowing  that  they  had  quoted  that  price  and  that 
they  meant  to  deliver  by  teaotion  engine*  and  by  the 


nearest  and  most  convenient  road,  said,  "  Send  me 
the  materials."      The    sole   and  effective  cause  of 
these    materials   passing    over    the    road   was   the 
order  of  Lord  Gerard.    Is  it  to  be  said,  if  I  order 
a  truck  of    coals  from    a  coal  merchant,   and  hu 
wagons,  owing  to  the  excessive  weight  of  the  coals, 
do  damage,   that  the  damage   is  to  be  attributed 
to  tbe  order  given  to  the  carter  by  the  coal  mer- 
chant and  not  to  my  order,  which  is  the  effective 
cause  of  any  action  being  taken  by  anybody  ?    Take 
the  illustration  I  suggested  of  a  person    himself, 
without  any  contractor,  building  a  house  in  his  park ; 
he  buys  the  different  materials  necessary  for  its  con- 
struction from  twenty  different  tradesmen,  and  the 
materials  in  the  aggregate,  by  their  excessive  weight, 
cause  damage  to  a  road.   It  is  impossible  to  say  what 
particular  portion  of  the  materials  caused  the  damage 
or  by  whom  that  portion  was  carried.    But  it  was  all 
ordered  by  the  person  building  the  house.    In  such  a 
case,  if  the  contention  of  Lorn  Gerard  is  rifht,  the 
highway  authority  would  be  powerless  ana  would 
have  to  look  to  twenty  different  persons  without  the 
means  of  discovering  which  was  the  offender.    The 
object  the  Legislature  had  in  view  was  to  enable  the 
highway  authority  to  recoup  the  excessive  expendi- 
ture not  unfrequently  occasioned  by  extraordinary 
and  exceptionally  heavy  traffic  arising  from  building 
and  similar  operations  of  a  temporary  kind  and  from 
other  causes  by  which  the  road  accommodation  pro- 
vided for  all  alike  at  the  public  expense  is  sometLmea 
abused  by  individuals    for    their  private  purposes. 
The  Legiidatnre  surely  must  have  intended  the  person 
who  by  his  initial  order  brought  the  excessive  weight 
on  the  road  to  bear  the  burden  of  the  damage,  and 
not  those  who  simply  obeyed  and  acted  in  conformily 
with  the  order.    I  read  "by  whose  order"  as  if  it 
was  "  in  consequence  of  whose  order."    This  seems 
to  have  been  the  opinion  of  Lush  and  Bowen,  JJ.,  in 
WiUiatM  V.  Davies;  it  is  the  opinion  of  Cave  and 
Wills,  JJ.,  in  the  court  below;  and  it  is  the  view 
which  I  take  of  the  meaning  of  the  words  "  by  whose 
order  such  weight  or  traffic  has  been  condaotod,"  as 
applied  to  the  circumstances  of  this  case.     I  think 
this  appeal  should  be  dismissed. 

BiQBT,  L.J.,  read  the  following  jud^ent:— This 
is  an  appeal  from  a  decision  of  the  Divisional  Court 
as  to  the  proper  answer  to  be  given  to  a  question 
subndtted  for  the  opinion  of  the  High  Court  by  a 
special  case  stated  by  a  court  of  quarter  sessions. 
The  question  is  whether,  having  regard  to  the  findings 
in  the  case,  the  jusb'ces  in  quarter  sessions  "vrere  right 
in  law  in  holding  that  Lord  Gerard  was  not  a  person 
by  whose  order  certain  extraordinary  traffic  was  oaosed 
by  the  carriage  of  the  material  ordered  for  works 
carried  on  by  him  at  Eastwell-park.  The  traffic  is  to 
be  taken  to  be  extraordinary  traffic  vvithia  the 
meaning  of  the  EEighways  and  LocomotiTeB  Amend- 
ment Act,  1878,  s.  23,  and  no  question  arises  as  to 
the  amount  to  be  paid  by  Lord  Gerard  if  he  is  a 
person  by  whose  order  the  traffic  was  condacted.  The 
traffic  treated  as  extraordinary  traffic  consisted  in  the 
carriage  by  traction  engine  over  part  of  the  Favershasa 
and  Ashford  main  road  to  Eastwell-park  of  maienals 
to  be  used  upon  works  being  done  by  Lord  Gerard  in 
his  park  there  under  the  superintendence  of  one 
Kavanagh,  who  is  to  be  treated  for  the  purposes  of 
this  case  as  the  agent  of  Lord  Gerard.  If  Lord 
Gerard  had  not  wanted  the  material  for  the  works 
that  he  was  carrying  on,  the  extraordinary  traffic 
would  not  have  been  conducted,  and  he  of  coons 
shared  in  tiie  advantage  derived  from  it»  though  the 
persons  supplying  the  material  and  the  trsetaon- 
engine  owners  also  had  their  shares.  It  is  dear,  hov- 
ever,  both  on  authority  and  on  the  words  of  the  Aet, 
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thftt  the  mere  fact  of  the  person  denying  advantage 
from  the  extraordinary  traffio  is  not  soffioient  to  fix 
Im  with  liability  for  tibe  expenses.  There  was 
nothiDg  illegal  in  the  extraordinary  traffic,  and  Lord 
Qerud  cannot  be  held  liable  unless  it  was  conducted 
bj  his  Older  within  the  meaning  of  section  23  of  the 
Aotofl878.  To  make  that  section  applicable  there 
mnit  be,  first,  extraordinary  traffio  and  expenses 
oonaioned  thereby;  and  secondly,  some  person  by 
whom,  in  some  reasonable  sense  of  the  words,  the 
ezinordioary  traffic  has  been  ordered  to  be  conducted. 
If  there  be  no  such  person,  as,  for  instance,  where  the 
eztnMnrdinary  traffic  is  made  up  of  single  loads  of  no 
ezoeflsive  weight  brought  upon  the  roads  by  separate 
mdependent  people,  the  result  would  be  that  no 
persons  would  be  separately  chargeable,  and  the 
e^iense  of  repairing  the  roads  must  fall  as  it  would 
h»re  done  if  the  section  had  not  been  passed. 

The  question,  then,  being  whether  the  traffic  was 
GGndacted  by  Lord  Gerard's  order,  it  is  material  to 
observe  that  in  the  case  and  in  the  judgments  of  the 
Dmaoml  Court  the  word  "  order  "  is  used  in  a  sense 
which,  if  not  examined  into,  may  occasion  some  am- 
hignity.    The  learned  judges  in  the  Divisional  Court 
may  haye  been,  and  for  myself  I  think  they  were, 
right  in  the  conclusion  at  which  they  arrived,  Uiat 
there  was  not  as  to  any  of  the  materials  any  contract 
by  lord  Gerard  to  take,  or  by  any  person  to  supply, 
before  the  giving  of  what  are  called  "orders*^  to 
deliver  at  Eastwdl-park.    In  this  view  the  so-called 
** orders"  are  in  law  nothing  more  than  offers  to 
iccept  at  a  price  provisionally  arranged  and  when 
delivered  at  £a8twell.T>ark,  the  quantities  of  materieds 
therein  mentioned,  if  found  to  be  according  to  samples 
previously  exhiHted,  and  no  person  was  by  contract 
or  otherwise  under  any  legal  obligation  to  obey  any 
of  the  so-called  orders.    Whenever  they  were  acted 
vpon,  the  persons  to  whom  they  were  adoressed  found 
it  to  their  interest  to  accept  and  act  upon  them. 
Assuming  that  traffic  might,  m  a  reasonable  sense,  be 
•lid  to  have  been  ordered  to  be  conducted  by  the  per- 
son who  wanted  the  matorials,  if  he  gave  directions 
for  their  being  brought  from  one  spedfied  place  to 
ttother,  there  is  nothing  like  that  in  the  present  case. 
Xo  one  of  the  offers  made  by  Lord  Gerard  specified 
any  place  from  which  the  materials  were  to  come,  or 
the  road  by  which  they  were  to  be  brought.    If  the 
materials  were  according  to  sample  it  was  a  matter  of 
uidifferenoe  to  Lord  Gerard  from  what  place  or  by 
what  route  they  arrived  at  Eastwell-park,  and  he 
wonld  not  have  been  at  liberty  to  refuse  acceptance 
by  reason  of  the  place  from  which  or  the  road  by 
which  they  were  brought.    Until  the  materials  were 
delivered  at  Eastwell-park  and  accepted  as  being 
iooording  to  sample,  the  property  did  not  vest  in 
Itfrd  Gerard,    If  any  materials  had  been  rejected  as 
not  beinff  according  to  sample,  Lord  Gteratd  could 
not  have  Deen  held  responsible  for  their  carriage  to 
and  from  £aatwell-park.    He  had  nothing  in  law  to 
do  with  the  owners  of  the  traction  engines,  who 
entered  into  their  own  contracts  for  the  carriage  of 
the  materials  to  be  tendered  at  Eastwell-park  with 
the  owners  of  them   quite  independently  of   Lord 
Ocnrd.    It  is,  however,  found  in  the  case  that  Lord 
Oerard  knew  tiiat  the  matorials  would  be  delivered  by 
tnction  engine,  and  it  is  also  found  it  would  not  have 
been  practicable  to  deliver  in  any  other  manner  at  the 
psioes  naxned.    It  is  not  found,  nor  can  it  be  reason- 
aUy  inferred  from  the  actual  finding,  that  he  knew 
frooa  what  place  or  by  what  road  the  materials  would 
he  deliTered.     The  case  itself  shows  that  there  was  at 
lesst  one  road  other  than  that  in  question  by  which 
aome  materials  were  and  others  might  have  been 
delivered  »t  Eastwell-park. 
In  LaptJiom  v.  Harvey^  49  J.  P.  709,  Lord  Cole- 


ridge, C.J.,  and  Mathew,  J.,  sitting  as  a  Divisional 
Court,  held  that  a  person  who  had  contracted  with  a 
sub-contractor  for  tne  carriage  of  stone,  leaving  him 
to  carry  it  as  he  pleased,  was  not  liable  for  his 
having,  by  employing  traction  engines,  conducted 
extraordinary  traffic  and  occasioned  damage  within 
the  meaning  of  the  Act.  It  seems  to  me  that  this 
case  can  o^y  be  distinguished  from  the  present  in 
any  way  that  might  be  imf  avourable  to  Lord  Gerard  by 
the  circumstance  that  there  was  one  contract  carrving 
the  whole  of  the  traffic,  and  that  there  was  nothing 
in  that  contract  from  which  it  could  be  inferred  that 
haulage  by  traction  engine  was  at  the  date  of  it  in 
contemplation  of  the  parties  sought  to  be  made  Uable. 
On  the  other  hand,  the  materials  carried  were  the 
property  of  the  persons  sought  to  be  made  liable, 
who  themselves  contracted  for  the  carriage  of  them ; 
so  that  their  connection  with  the  carriage  was  doser 
there  than  that  of  Lord  Gerard  in  the  present  case. 
Ijx.  the  later  case  of  Holib^  y.  Tunbridge  WeUa  Local 
Boards  49  J.  P.  679,  heard  before  a  court  of  petty 
sessions,  the  facts  were  substantially  the  same  as  in 
Laptharn  v.  Harvey,  except  that  the  firm  who  con- 
tracted for  the  haulage  were  owners  of  traction 
engines.  There  does  not  appear  to  have  been  any 
finding  that  the  local  boud  knew  that  traction 
engines  would  be  used.  Lord  Bramwell,  however 
(who  happened  to  be  chairman  of  the  sessions),  in 
dealing  with  the  case,  refers  to  both  these  points  in 
suc^  a  way  as  to  make  it  reasonably  clear  that  no 
such  finding  would  have  changed  his  view  as  to  the 
applicability  of  the  section.  This  decision  was,  of 
course,  ui  no  way  binding  on  the  Divisional  Court, 
and  cannot,  indeed,  be  cited  as  an  authority  or  as 
having  more  weight  than  an  extra-judicial  opinion 
of  an  eniiuent  judge.  It  was  not  referred  to  m  the 
judements  of  the  learned  judges ;  but  if  the  reason- 
mg  IS  sound  it  is  very  important  for  the  decision  of 
the  present  case.  It  seems  to  lay  down  that  to  con- 
tract for  the  carriage  of  heavy  materials  with  trac- 
tion-engine owners,  not  specifying  or  requiring  that 
traction  engines  shall  be  used,  is  not  to  give  an  order 
for  conducting  the  traffic  within  the  meaning  of  the 
Act,  though  TOth  parties  to  the  contract  might  know 
well  enough  tiiat  traction  engines  would  in  all  proba- 
bility be  lued. 

The  learned  judges  in  the  court  below  seem  to 
have  thought  that  the  principle  of  Lapthom  v. 
Harvey  is  only  applicable  where  the  traffio  is  cond- 
duoted  for  the  periormance  of  a  pre-existing  contract. 
But  I  am  unable  to  see  how  the  legal  position  of  a 
person,  who  by  making  one  general  contract  gives 
occasion  for  the  extraordinary  traffic,  can  be^  better 
than  that  of  one  who  gives  a  series  of  invitetions  to 
others  for  the  delivery  of  materials  the  carria^  of 
which  in  the  aggregate  constitutes  the  extraordmary 
traffic. 

The  case  of  Williamt  v.  DaviM,  44  J.  P.  347,  as 
reported,  does  not,  in  my  judgment,  afford  any  rule 
applicable  to  the  present  case.  From  the  case  there 
stated  it  appears  that  the  defendants  contracted  with 
Davies  (wno  himpened  to  be  the  surveyor  of  the 
highway  board)  tor  the  carriage  of  a  portion  of  the 
timbw  at  a  cettain  rate  per  foot  of  timber ;  that  in 
pursuance  of  the  contract  Davies,  with  his  own 
carriages  and  horses,  hauled  a  portion  of  the  timber, 
and  the  defendants  paid  him  the  agreed  price  for  the 
work  done  by  him ;  that  the  defendants  with  their 
own  carriages  and  horses  hauled  the  remaining 
portion;  that  the  total  quantity  of  timber  hauled 
was  sixty-seven  loads,  but  that  no  evidence  was  given 
or  tendered  as  to  how  much  was  hauled  by  Davies 
and  by  the  defendants  respectivdv.  Davies,  by  his 
certificate,  certified  that  the  defendants  conveyed  the 
timber  with  their  horses  and  carriages,  and  by  horses 
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and  oarriages  hired  by  them  for  the  conveyanoe  of  snoh 
timber.  The  main  question  appears  to  have  been 
whether  or  no  the  oonveyanoeof  tne  sixty-seven  loads 
was  extraordinary  traffic.  The  judgment  was  delivered 
by  Lush,  J.,  and  the  only  passage  in  the  judgment 
whioh  touches  the  present  question  is  the  following : 
"  As  to  the  person  who  causes  the  extraordinary 
traffic,  I  think  it  is  of  no  consequence  whether  the 
purchaser  of  the  timber  causes  it  by  his  own 
waggons  or  those  of  his  contractor,  hired  by  the  day 
or  for  longer  periods,  for  it  is  equally  by  his  orders." 
From  this  it  would  seem  that  the  court  took  the 
view  expressed  in  the  surveyor's  certificate,  that  the 
contract  amounted  to  a  hiring  of  the  waeons,  in 
which  case  the  conclusion  would  be  uncbubtedly 
right.  Whether  this  was  the  correct  inference  from 
the  facts  stated  may  be  doubtful ;-  but  at  any  rate 
the  judgment  lays  down  no  rule  of  law  applicable  to 
the  present  case.  Here  it  is  dear  that  Lord  Cbrard 
did  not  hire  the  traction  engine  or  any  of  them.  In 
Reg.  V.  EllU,  30  W.  B.  613,  8  Q.  B.  D.  466,  material 
was  carried  from  one  fixed  place  to  another,  and 
there  was  only  one  road  by  which  this  could  be 
carried. 

The  conclusion  seems  to  be  that  on  the  balance  of 
authority,  as  well  as  on  the  construction  of  the  Act 
apart  from  authority,  Lord  Gferard  did  not  do  any- 
thing whioh  could  in  law  amount  to  an  order  for 
oonductinA"  this  traffic  or  any  part  of  it,  and  cannot, 
therefore,  be  held  liable  in  respect  of  it. 

Appeal  allowed. 

Solicitors  for  the  appellant,  MeyneU  is  Peniberton* 

Solicitors  for  the  respondents.  Prior,  Church,  A 
Adams,  for  Warner  ds  Turner,  Maidstone. 


W^  <Sourt  of  SmXiu. 

Chan.Div.    )  .^  .,  «« 

Kekewich,J.i  April  28. 

Habbis  v.  Sleet,  (a.) 

Practice — Receiver — Salary — Securiiy-^PremiuvM  paid 
to  guarantee  society — Liability, 

Where  in  an  action  for  dissolution  of  partnership  one 
of  the  partners  is  appointed  receiver,  or  receiver  and 
manager,  without  a  salary,  and  has  to  find  security  for 
his  fidelity,  he  is  properly  allowed  out  of  the  assets  the 
amount  paid  by  him  as  premiums  to  a  guarantee  society 
for  furnishing  such  security. 

It  is  otherwise,  however,  where  he  is  appointed  with  a 
salary,  as  in  that  case  he  is  bound  to  pay  out  of  his  own 
pocket  whatever  expenses  are  reasonably  incurred  by  him 
in  finding  security,  whether  by  bond  or  sureties  or 
through  a  guarantee  society. 

This  was  a  summons  in  an  action  for  dissolution  of 
partnership  to  vary  the  master's  certificate,  the  facts 
being  as  follows  : 

The  plaintiff  and  the  defendant  had  carried  on  a 
partnership  business  at  Plymouth  as  makers  of 
agricultural  implements. 

On  the  25th  of  January,  1892,  the  usual  judgment 
for  dissolution  and  aoooimts  was  pronounced  and  the 
defendant  was  thereby  appomted  receiver  and 
manager  of  the  business  on  his  undertaUng  to  act 
without  salary. 

In  pursuance  of  an  order  of  the  26th  of  October, 
1893,    the   defendant    bought    the    business   at   a 

(a.)  Reported  by  0.  0.  Hbhslet,  Esq.,  Barrister- 
at-Law. 


valuation.  In  the  accounts  whioh  he  brought  in  ss 
receiver  from  the  date  of  his  appointment  to  the  date 
of  the  purchase  he  claimed  to  be  allowed  two  insuranoe 
premiums  of  £25  each,  paid  by  him  to  a  guarantee 
society  under  guarantee  for  his  fidelity  as  reoeiver, 
the  society  becoming  his  sureties  imder  a  bond  dated 
the  25th  of  February,  1892,  for  £5,000  given  by  him 
as  receiver  and  manager. 

The  master,  by  his  certificate  made  on  the  22nd  of 
February,  1897,   allowed  the  two  payments  of  £25. 

The  plaintiff  now  applied  to  vary  the  certificate  by 
disallowing  these  two  payments. 

Renshaw,  Q.C,  and  F,  Thompson,  for  the  plaiati£ 
— ^The  practice  is  not  uniform,  and  this  is  a  case 
where  such  payments  should  not  be  allowed  out  of 
the  assets,  but  should  come  out  of  the  reoeiver  and 
manager's  pocket. 

Warmington,  Q,C,,  and  Mark  Romer,  for  the  defen- 
dant.— ^The  defendcmt  was  appointed  as  reoeiver  tnd 
manager  without  a  salary,  and  is  entitled  to  be 
recouped  out  of  the  assets  the  amount  he  paid  for 
obtaining  his  sureties. 

Eekewioh,  J.--The  question  which  arises  is  this : 
When  a  receiver  or  a  receiver  and  manager  it 
appointed  with  a  salary,  it  is  considered — ^and  the 
practice  is  uniform — that  he  is  bound  to  pay  what- 
ever expenses  are  reasonably  incurred  by  him  in 
flniliiig  security,  whether  by  bond  or  sureties  or 
through  a  guarantee  society.  About  that  there  seems 
to  be  no  question. 

The  question  which  arises  here  for  the  first  time  is, 
What  ought  to  be  done  where  a  receiver  or  a  receiver 
and  manager  is  appointed  without  remuneration, 
but  has  to  find  security  ? 

My  senior  master,  Mr.  Lionel  Clarke,  has  here 
allowed  the  premiums  which  the  reoeiver  has  paid  to 
a  guarantee  society.  He  has  done  so  after  a  consnlta- 
with  his  brotiiers,  and  it  seems  to  be  the  uniform 
practice  in  my  chambers.  It  is  suggested  that  there 
IS  a  want  of  uniformity  in  the  practice  in  other 
chambers.  I  might  have  referred  the  matter  to  a 
conmiittee  of  the  masters,  but  instead  of  that  I  have 
chosen  to  consult  Mr.  Bumey  and  Mr.  Church  as 
representing  the  experience  of  other  chambers.  Mr. 
Church,  notwithstanding  his  long  experience,  says 
that  he  cannot  remember  the  question  ever  having 
occurred,  but  also  says  that  he  should  allow  the 
payment.  Mr.  Bumey  says  that  the  case  has 
occurred  in  his  experience,  and  that  the  payment  ought 
to  be  allowed. 

I  think,  therefore,  that  there  is  not  that  want  of 
uniformity  whioh  has  been  suggested,  and  therefore 
I  allow  tnese  payments. 

Solicitors,  Law  ^  Worssam,  for  Bond,  Pecwce,  A 
Sickle,  Plymouth ;  Robbins,  Billing,  <fe  Co, 


K^WiS'j.)  April  9.  10.  15. 

In  re  Parkeb. 
Paeeeb  v.  Gsboene.  (a.) 

WiU-^Construction — Gift  to  nephexos — UlegiUmacy, 

A  testator  by  his  wiU  gave  to  his  "  wife's  nephew, 
J,  W,  R,  (nommatim),  all  my  silver  spoons  and  fny  gUd 
spectacles,**  and  Tie  gave  one  moiety  of  his  reMuary 
estate  to  trustees  upon  trust  for  ^'all  and  every  the 
nephew  and  niece  and  the  nephews  and  niece*  of  my  said 
wife** 


(a.)  Beported  by  C.  C.  Hehslet,  Esq.,  Banister- 
at-Law. 
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/.  W.  R.  toaa  the  illegitimate  eon  of  a  brother  of 
UMff^M  vfift, 

Bddt  following  In  the  Goods  of  George  Aflhtoii) 
[1892]  ?.  83,  40  W.  R,  Dig.  203,  and  In  re  Deakin, 
Sivkey  V.  Eyres,  43  W.  R.  70,  [1894]  3  Oh.  565,  that 
(kt  taiator  had  sufficiently  indicated  his  intention  that 
J.  W.  B,  should  take,  and  that,  therefore,  notwithatand^ 
tfl^  Am  illegitimacy,  he  was  included  in  the  class  of  **  the 
nephews  and  nieces  of  my  wife.** 

Bagley  V.  Mollard,  1  Russ,  A  My.  581,  and  In  re 
HtU,  fizBiuton  v.  Weightman,  35  W.  R.  797,  35  Ch. 
D,  551,  considered  and  not  followed. 

hue  Parker  by  his  will  made  the  25th  of  June, 
1889,  after  making  provision  for  his  wife,  gaye  "  to 
my  laid  wife's  nephew  James  William  Bobinson  all 
my  nlver  spoons  and  my  ^old  spectacles,"  and  he 
gave  one  moiety  of  his  residuary  estate  to  trustees 
npontnut  for  **  all  and  every  the  nephew  and  niece 
lod  the  nephews  and  nieces  of  my  said  wife." 

The  testator  died  on  the  21st  of  September,  1893, 
and  his  widow  died  in  1896. 

This  was  a  summons  taken  out  by  the  trustees  of 
the  will  to  determine  the  question  whether  the  said 
Jiimei  William  Bobinson,  Oliver  Thomas  Bobinson, 
deceased,  and  Charles  Henry  Bobinson,  deceased,  who 
▼en  the  illegitimate  children  of  William  Bobinson, 
deceased,  the  brother  of  testator's  widow,  were 
entitled  to  share  in  the  gift  by  the  testator  of  one 
moiety  of  his  residuary  estate  to  the  nephews  and 
aeioes  of  his  wife. 

the  testator's  wife  had  also  legitimate  nephews  and 
nieoes. 

Oatey,  for  the  trustees. 

Benshaw,  Q.C,  and  Freeman,  for  the  illegitimate 

M|^ews  and  nieces. — It  is  true  that  the  old  cases  are 

Vaiost  illegitimates  sharing  (Bagley  v.   Mollard,  1 

Bobs,  ft  My.  581 ;  In  re  Hall,  Branston  v.  Weightman, 

85  W.  B.  797,  35  Ch.  D.  551;  Megson  v.  Hindk,  28 

W.  £.666,  15  Ch.  D.  198),  but  the  tendency  of  modem 

,    MS  is  in  favour  of  illegitimates  taking  where  it  may 

I    M  gathered  from  the  wm  that  such  was  the  intention : 

Smle-Hayne  v.  Jodreil,  [1891]  A.  C.  304,  40  W.  B.  Dig. 

I    284.   In  that  case  a  testator  divided  the  residue  of 

'    ^  estate  amonff  his  *'  relatives  hereinbefore  named," 

ndm  his  will  he  had  called  persons  who  were  not 

"S^timately  connected  with  him  his  *'  cousins,"  and 

the  House  of  Ix>rdsheld  that  that  was  sufficient  to 

mdicate  the  intention  that  such  persons  and  even 

their  children  should  take  under  the  term  ''relatives" : 

A|  (he  Goods  of  George  AshUm,  [1891]  P.  83,  40  W.  B. 

D%.  203.    In  re  Fish,  Ingham  v.  Rayner,  42  W.  B. 

5^[1894]   2  Ch.  83,  only  decided  that  where  a 

ffgitiiiiate  relative  sufficiently  answered  the  descrip- 

^  of  a  legatee  given  in  the  will,  it  was  not  to  be 

w  that  beoaase  there  was  another  person  bearing 

the  same  name  who  was  in  the  same  degree  of  rela- 

^xnmhip  to  the  testator,  but  illegitimate,  there  was 

•^  Intent  ambiguity  in  the  will,  so  as  to  admit  of 

^timaio  evidence  being  adduced  to  show  that  it  was 

the  ilWitimate  relative  whom  the  testator  intended 

to  benefit.    There  the  will  itself  contained  no  evidence 

of  such  intention :  In  re  Brown,  Walsh  v.  Brown,  62 

I*  T.  X.  8.  899,  38  W.  B.  Dig.  216  ;  In  re  Deakin, 

fi*n%  V.  Eyres,  43  W.  B.  70,  [1894]  3  Ch.  565; 

^  re  Bryon,  Drummond  v.  Leigh,  30  Ch.  D.  110,  34 

W.B.Dig.  218. 

Byland,  for  legitimate  nephews  and  meoea.^Smith 
^  Lidiard^  3  K  &  J.  252.  In  Seale-Hayne  ▼. 
MrtU  neither  Bagley  v.  Mollard,  nor  In  re  Hall,  nor 
Mtgson  t.  HindU  are  referred  to,  and  therefore  they 
H9  not  ovemiled  by  that  case. 

Cur,  adv.  vM. 


Kbkbwioh,  J. — ^The  sole  question  for  decision  is 
whether  the  defendant  James  William  Bobinson,  who 
takes  a  legacy  under  the  titie  of  my  wife's  nephew 
James  William  Bobinson,  can  share  the  residue  given 
to  '*  all  and  every  the  nephew  and  niece  and  nephews 
and  nieces  of  my  said  wife,"  he  beine  in  truth  not  a 
nephew,  but  an  illegitimate  child  of  a  deceased 
brother  of  the  testator's  wife. 

There  were  other  illegitimate  children  of  the  same 
brother,  and  these  died  in  the  testator's  lifetime,  and 
their  issue  may  claim  under  an  alternative  gift,  but 
this  judgment  is  concerned  only  with  James  William 
Bobinson.  I  have  said  that  he  was  not  a  nephew, 
and  that  is  undoubtedly  true.  The  term  nephew  or 
niece  as  much  postulates  the  marriage  of  the  brother 
or  sister  parent  of  the  person  desiffnated,  before  Ids 
or  her  birth  as  the  term  child  postulates  that  of  the 
testator  himself,  or  other  the  person  alluded  to  as 
father  or  mother.  There  is  ample  authority  for  this 
proposition  if  authority  be  needed.  Therefore  James 
William  Bobinson  cannot  take  under  the  gift  of 
residue  standing  alone,  and  what  I  have  to  decide  is 
whether  the  language  in  which  a  legacy  is  given  to 
him  alters  this  interpretation. 

I  promised  to  study  the  many  authorities  cited 
before  jmronouncinff  judgment,  and  that  has  been 
done.  The  first  to  be  mentioned  is  necessarily  Bagley 
V.  Mollard.  It  is  distinctiy  and  directiy  against  the 
applicant :  and  it  is  only  one  example,  though  prob- 
ably the  most  pointed  example  of  authorities  on  that 
side,  but  it  is  only  one  of  a  class  extending  over  a 
long  period,  see  In  re  HaU,  Branston  v.  Weightman. 
These  authorities  are  not  impugned  by  some  of  the 
later  cases  in  which  the  subject  has  been  discussed, 
but  the  later  cases  do  seem  more  and  more  to  open 
the  door  for  the  admission  of  those  bom  out  of  wed- 
lock, and  in  particular  to  sanction  a  construction  in 
their  favour  if  it  can  fairly  be  extracted  from  the 
language  of  the  will.  To  this  class  belongs  Hill  v. 
Crook,  22  W.  B.  137,  L.  B.  6  B.  &  I.  Apn.  265.  Lord 
Cairns,  at  pp.  282,  283,  gives  two  possible  cases.  The 
first  is  out  of  the  question  here.  Is  the  second  applic- 
able P  Not  so  according  to  Bagley  v.  Mollard,  and  the 
weight  of  that  authority  must  be  removed  before  one 
can  answer  that  question  in  the  affirmative.  It  is  said  to 
have  been  removed  by  the  decision  in  Seale-Hayne  v. 
Jodreil.  I  confess  to  entertaining  great  diffiomty  in 
arriving  at  tiiat  conclusion.  In  tiiat  case  both  in  the 
Court  of  Appeal  and  in  the  House  of  Lords  the  de- 
cision was  rested  on  the  particular  language  of  the 
will  in  question,  and  there  was  undoubtedly  lan- 
guage far  more  favourable  to  the  illegitimate  rela- 
tives than  can  be  found  here.  It  was  urged  by  Mr. 
Benshaw  that  the  first  part  of  Lord  HerschelTs  speech 
in  moving  the  judgment  of  the  House  was  indepen- 
dent of  the  words  "hereinbefore  named,"  but  it  is 
impossible  to  read  that  speech,  or  even  that  part  of  it 
as  if  those  words  had  been  omitted  from  the  will. 
A  similar  remark  applies  to  the  lanffuase  of  Lord 
Hannen,  and  Lord  Macnaghten  dwells  on  the 
referential  words.  According  to  the  report  no  oases 
were  dted  in  the  House  of  Lords,  and  I  can  hardly 
suppose  that  it  was  intended  to  overrule  a  series  of 
authorities  without  mention  of  them.  These  authorities 
were  dted  in  the  Court  of  Appeal  (38  W.  B.  721,  44 
Ch.  D.  590),  and  except  by  insisting  on  the  importance 
of  construing  each  instinment  by  itself  the  members 
of  the  Court  of  Appeal  did  not  endeavour  to  impugn 
them.  It  is  useless  to  inquire  what  they  would  have 
done  in  the  absence  of  the  referential  words,  but 
landley,  L. J.,  speaks  of  the  difficulty  as  **  a  for- 
midable one,"  p.  611  of  44  Ch.  D. 

But  it  seems  to  me  that  the  judges  have  treated  the 
decision  in  Sedh'Hayne  v.  Jodreil  as  of  wider 
application  than  unassisted  I  should  be  disposed  to 
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think  it.  That  was  apparently  the  view  of  Stirling, 
J.y  in  In  re  Deakint  Starkey  ▼.  Eyret,  though,  as  he 
was  aided  by  sarronnding  oircamstances,  it  may  be 
not  so  dear  an  intezpretation  of  the  decision  as  it 
otherwise  would  have  been.  Tet  referring  to  his 
earlier  judgment  in  In  re  Browne  WaUh  v.  Brown^ 
where  BagUy  ▼.  MoUofrdHxA  In  re  Hall,  Branston  v. 
Wdghiman  were  both  cited,  it  is  observed  that  the 
same  learned  judge  came  to  a  similar  condnsion 
without  the  assistance  of  the  House  of  Lords — that  is, 
with  only  the  decision  of  the  Court  of  Appeal  in 
In  re  JodreU,  Jodrell  v.  Seofe,  before  him.  I  must 
regard  these  decisions  of  Stirling,  J.,  as  authorities  in 
faTour  of  the  applicant.  There  is  also  the  judgment 
of  the  President  of  the  Probate  Division  ia  In  re 
Ashton,  That  was  not  argued  on  the  authority  of  the 
old  cases,  which,  indeed,  were  treated  as  supplanted 
by  those  of  modem  date,  and  the  President's  note  of 
In  re  JodreU,  JodreU  ▼.  8eale,  [1892]  P.,  at  p.  88, 
shows  that  he  considered  it  to  be  independent  of  the 
words  **  hereinbefore  named,"  and  on  these  facts  I 
might  safely  disregard  these  judgments  without  want 
of  respect  to  their  learned  authors.  SWing  back  on  the 
older  cases  never  expressly  overruled,  never,  so  far  as 
I  am  aware,  conmiented  on  adversely  by  name,  and 
frequently  followed,  my  position  would  be  unim- 
peiMhable. 

But  I  cannot  shut  my  eyes  to  the  many  judicial 
utterances  pointing  to  a  conclusion  different  from 
that  of  the  older  cases,  and  mainly  dependent  on  the 
wholesome  rule  that  for  the  construction  of  a  will 
with  a  view  to  discovering  the  testator's  meaning 
one  must  pay  strict  attention  to  the  language  of  that 
one  will,  unfettered  by  rules— K>ther  than  those  of  a 
technical  character — which  may  have  properly 
influenced  the  construction  of  another. 

And,  bearing  that  in  mind,  I  cannot  but  recognize 
the  consistency  with  the  modem  view  of  the  judg- 
ments of  the  President  and  Stirling,  J.,  or  the  incon- 
sistency which  a  judgment  on  diffsrent  lines  would 
introduce.  Bven  though  a  construction  of  this  will, 
according  to  Bagley  v.  MoUard  might  be  judicially 
sound,  it  would,  I  opine,  start  a  wave  of  uncertainty 
in  the  current  of  authority,  which  it  is  a  judicial 
duty  to  avoid.  It  being  permissible  to  enlarge  the 
class  of  nephews  and  nieces  so  as  to  indude  those 
who  are  illegitimate,  if  the  testator  has  indicated  his 
intention  that  this  i^ould  be  done,  and  especially  if 
he  has  fumished  a  dictionary  by  means  of  which  his 
language  may  be  interpreted,  I  cannot  hesitate  to  say 
that  as  regards  James  William  Bobinson  the  indica- 
tion is  here  and  the  dictionary  is  forthcoming.  All 
otiier  questions  must  be  left  open.  There  must  be  an 
inquiry,  the  evidence  on  which  I  will  endeavour  to 
limit,  so  as  to  prevent  the  small  fund  vanishing  in 
costs,  and  on  that  inquiry  any  other  claims  can 
be  considered,  and  any  other  points  can  be  raised  and 
argued. 

All  that  I  dedde  is  that  James  William  Bobinson, 
notwithstanding  his  illegitimacy,  is  included  in  the 
class  of  **  my  wife's  neplMws  and  nieces." 

There  is  some  evidence  to  show  that  this  condu- 
sion  might  be  supported  by  surrounding  drcum- 
stances,  such  as  wdghed  with  Stirling,  J.,  in  one  of 
the  cases  above  mentioned.  Kot  much  was  made  of 
this  in  argument,  and  it  is  better  here  to  say  no  more 
of  it  than  that  it  bas  not  influenced  my  decision. 

Solidtors,  F,  Douglas  Alloway,  for  F,  W,  Richard'^ 
eon^  Burton-on-Trent ;  Jamee  Comford;  Woodcock, 
Rylandy  &  Parker, 


Mardi29,  30;  May  11. 


Q.  B.  Div.       ) 
(PoUock,  B.,  and  | 
Bruce,  J.)       ; 
In  re  Estate  Duty  payable  ok  the  Death  of 
THE  Second  Eael  Cowley,  (a.) 

Inland  revenue— Eetate  duty — Tenant  for  life  and  re* 
mainderman — Value  of  estate — Deductions — Incvanr 
brances  created  by  tenant  for  life  and  remainderman 
under  joint  power  of  appointment — Annuities  charged 
upon  estate  in  favour  of  remainderman  during  lift 
of  tenant  for  life—Finance  Act,  18d4  (67  A  58  Viet, 
c,  30),  ss,  1,  2,  7. 

By  tfie  wiU  of  a  testator  who  died  in  1863  properig 
was  limited  to  trustees  [subject  to  prior  charges)  upon 
trust  for  A,  for  life,  with  remainder  to  his  soru  in  tail. 
By  deed  executed  in  1887  A.  and  B.  {the  tenant  in 
tail)  barred  the  entail   and  reserved  to  themsdves  a 
joint   power  of  appointment    over    the  property,   %ht 
limitations  in  default  of  the   exercise  of  the  power, 
being  to  A,  for  life,  with  remainder  to  B,   in  taU, 
They  <Acn  joined  in  creating  mortgages  by  which  in 
exercise  of  their  joint  power  they  appointed  the  fee 
simple  of  the  property  to  the  mortgagees  to  secure  sums 
amounting  at  the  death  of  A.  to  £230,000.     PaH  of 
these  sums  vxu  applied  in  redeeming  existing  incum- 
brances on  the  life  estate  of  A,  and  otherwise  fm  W» 
ben/efit,  the  remainder  being  paid  to  or  for  the  bmefit  of 
B.    By  a  resettlement  executed  in  1888  the  joint  power 
of  appointment  was  preserved,  and  certain  annuities  in 
favour  of  B,  during  the  life  of  A.  were  charged  upon 
the  property,  and  subject  thereto  it  was  limited  to  A.  for 
life,  with  remainder  to  B,  for  life,  with  remainders  in 
tail    A,  died  in  1895. 

Held,  that,  in  determining  the  value  of  the  propert^f 
passing  on  A.*s  death,  the  whole  of  the  mortgage  debt  of 
£230,000  ought  to  be  deducted,  but  that  no  deduction 
ought  to  be  made  in  respect  of  the  capital  vcdue  of  the 
annuities  which  ceased  to  be  payable  to  B,  on  the  death 
of  A. 

Section  7,  sub-section  (1),  of  the  Finance  Act^  1894, 
does  not  apply  to  cases  falling  under  svh^section  (7)  (b) 
of  the  same  section. 

Petition  of  the  third  Earl  Cowley  under  aeotaon  10 
sub-section  (1)  of  the  Finance  Act,  1894,  from  the 
decision  of  the  Commissioners  of  Inland  Bevenne. 

By  his  wiU  dated  the  27th  of  June,    1863,  and 
proved  on  the  20th  of  August  in  the  same  year,  the 
fate  Earl  of  Morning^n  devised  his  real  estate  to  the 
use  of  trustees  upon  trust  out  of  the  rents  and  profits 
to  pay  the  intmst  on  certain  mort^^ag^e  debts  (sH 
since  discharged)  and  to  keep  in  repair  and  insured 
certain  parts  of  his  estate  and  to  pay  sach  parts  of 
certain  annuities  bequeathed  by  his  will  as  tihe  income 
of  his  residuary  personalty  should  be  insuffioient  to 
pay  (of  which  annuities  two  only  were  subsisting  at 
the  date  of  the  death  of  the  second  Sari  Gowky). 
Subject  and  charged  as  above  mentioned,  the  testa- 
tor's real  estate  was  to  be  hdd  upon  trust  for  the 
first  Earl  Cowley  for  life  and  after  his   death  for  the 
second  earl  for  life,  and  after  the  deatli  of  the  seoood 
earl  for  the  first  and  every  other  son  of  the  second 
earl  successively  in   remainder  in    tail   nude   with 
remainders  over.    The  will  also  gave  powers  to  tiie 
tenants  for  life  of  jointuring  and  charging  portioBS, 
and  contained  provisions  for  the  sale  of  the  settied 
lands  and  for  application  of  the  proceeds  in  the  per- 
chase  of  other  lands  to  be  similarly   settled,  or  in 
investments  in  securities  to  be  held   npon  the  IOr 
trusts  as  if  the  same  were  laid  out  in  the  pwchase  of 
lands. 


(tt.)  Reported  by  T.  R.   CoLQiTHOTrjf 
Barrister-at-Law. 


I>n.t..  E-*:-. 
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The  first  earl  died  on  the  15th  of  July,  1884,  and 
his  ftldest  son,  the  seCDnd  earl,  thereapon  saooeeded 
in  possession  to  the  estates  and  interosts  conferred 
apon  him  by  the  above  will. 

By  a  deed-poll  of  the  Ist  of  April,  1865,  the  second 
earl  in  exercise  of  his  power  of  jointuring  under  the 
sboTe  will,  appointed  a  yearly  rent-charge  of  £500  to 
his  wife  Emily  Gwendolen  CJoontess  Cowley  for  her 
life,  if  she  ehonld  snrviye  him,  to  be  charged  on  the 
inist  estates. 

By  Yirtae  of  divers  indeniores  the  life  interest  of 
the  seoond  earl  in  the  trust  estates  (and  certain 
policies  on  his  life)  became  charged  with  payment  to 
the  London  Assurance  Corporation  of  sevend  annuities 
during  his  life  redeemable  on  payment  of  the  principal 
fom  of  £64,248,  and  also  with  several  mortgage  debts 
amoimting  together  to  the  principal  sum  of  £80,000. 
The  petitioner  was  the  oiuy  son  of  the  second  earl, 
and  attained  the  age  of  twenty-one  years  in  his 
father's  lifetime  on  the  13th  of  January,  1887. 

On  the  14th  of  January,  1887,  the  second  earl  and 
the  petitioner  executed  a  disentailing  deed  (which  was 
duly  enrolled)  whereby  the  interests  in  the  trust 
properly  created  by  or  under  the  powers  of  the  above 
will  and  preceding  the  estate .  tiul  of  the  petitioner 
(except  the  life  estate  of  the  second  earl)  were  pre- 
aeryed,  and  subject  thereto  the  trust  estates  were 
limited  to  such  uses  and  subject  to  such  powers  as 
the  seoond  earl  and  the  petitioner  should  jointly 
appoint,  and  in  default  of  such  appointment  to  the 
use  of  second  earl  for  life  by  way  of  restoration  of  the 
estate  vested  in  him  immediately  before  the  execution 
of  that  deed  with  all  powers  annexed  thereto,  and 
after  his  death  to  certain  uses  to  secure  a  jointure  of 
£2,000  per  annum  to  the  Countess  Emily  Gwendolen 
and  to  secure  portions  and  to  enable  we  petitioner 
to  create  a  jointure  for  his  widow  (if  any^  wiUi 
remainder  to  the  use  of  the  petitioner  in  tail  male  with 
remainders  over. 

By  deed-poll  dated  the  7th  of  June,  1888,  the 
second  earl  (in  exercise  of  his  powers  in  that  behalf) 
charged  the  trust  property  with  the  payment,  on  his 
death,  of  £10,000  and  interest  as  the  portion  of  Lady 
Sva  Cecilia  Wellesley. 

In  the  year  1888  an  arrangement   was    effected 
ooder  which  the  Prudential  Assurance  Co.  paid  off 
the  mortgage  debts  owing,  and  redeemed  the  an- 
miities  payable  to  the  London  Assurance  Co.  (taking 
tnmsfers  of    their   securities)    and  made  a  further 
advance  to  the  second  earl  and  the  petitioner  jointly, 
the  total  snin  so  paid  or  advanced  by  the  Prudential 
being  £210,000.    That  sum  was  secured  to  the  Pru- 
dential by  a  mortgage  of  the  8th  of  June,  1888,  to 
which  the  second  earl,  the  petitioner,  and  the  Countess 
Bmily  Gwendolen   (who  joined  for  the  purpose  of 
postponing  her  jointure)    were    i>arties.      By   this 
mortgage,  after  a  joint  and  several  covenant  by  the 
seoond  earl  and  the  petitioner  to  pay  the  principal  sum 
of  £210.000   and  interest,  the  second  earl  and  the 
petitioner  in  exercise  of  the  power  of  appointment 
vested  in  them  by  the  disentailing  deed  of  the  14th 
i»f  January,  1887,  appointed,   and  also  by  virtue  of 
tiieir  interests  therein  conveyed,  the  trust  property  to 
the  Prudential  in  fee  simple  (subject  to  the  annuities 
\    then  subsisting  under  the  will  of  Lord  Momington 
nd  to  Lady  Eva  C.  Wellesley*s  portion)  by  way  of 
'    Mortgage  to    secure  the    said  principal    sum   and 
ktereet^ 
By  a  deed  of  re-settiement  of  the  9th  of  June,  1888, 
I    ifter   recitals   statins   that   part   of   the    £210,000 
'   advanced  by  the  Prudential  was  applied  in  discharging 
incombrances  on  the  life  estate  of  the  second  earl, 
SDd  that  the  mortgage  to  the  Prudential  was  executed 
fay  the  petitioner  on  an  express  agreement  that  the 
second  earl  should  join  with  him  in  executing  the 


present  deed,  the  second  earl  and  the  petitioner,  in 
exercise  of  their  joint  power  under  the  disentailing 
deed,  appointed  that  (subject  as  in  that  deed  mentioned 
and  subject  to  the  deed-poll  of  the  7th  of  June,  1888, 
and  to  the  mortgage  to  the  Prudential)  the  trustees 
should  hold  the  trust  property  upon  such  trusts  as 
the  second  earl  and  the  petitioner  should  jointly 
appoint,  and  in  default  of  such  appointment  upon 
trust  tiiat  the  petitioner  should  receive  certain  annui- 
ties during  the  life  of  the  second  earl,  varying  in 
certain  events ;  and  subject  thereto  in  trust  for  the 
second  earl  for  life  by  way  of  restoration  of  his  life 
estate  under  the  will  of  Lord  Momington,  and  alter 
his  death  (after  trusts  for  securing  a  sum  for  the 
boneat  of  Lady  Eva  a  Wellesley  and  a  lent-dhscge 
to  the  countess)  upon  trust  for  the  petitioner  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail 
inale,  with  remainders  over.  The  resettlement  also 
contained  a  provision  to  the  effect  that  as  between  the 
second  earl  and  the  petitioner  the  second  earl  should, 
during  his  life,  be  primarily  liable  for  the  payment  of 
the  interest  on  the  mortgage  debt  of  £210,000. 

By  subsequent  deeds  the  trust  estates  were  further 
charged  by  the  second  earl  and  the  petitioner  to 
secure  various  sums  expressed  to  be  advanced  to  them 
by  the  Prudential. 

The  seoond  earl  died  on  the  28th  of  February,  1895. 
At  that  date  the  principal  mortgage  debt  owinff 
to  the  Prudential  under  the  above  mortgage  and 
further  charges  amounted  to  £230,000,  of  which 
£199,987  lis.  8d.  had  been  paid  to  or  for  the  second 
earl,  and  £30,012  8s.  4d.  to  or  for  the  petitioner. 

At  the  same  date  the  petitioner  was  by  virtue  of 
the  provisions  of  the  resettiement  in  receipt  of 
annuities  charged  on  the  settied  property  amounting 
to  £3,000. 

The  petitioner,  as  the  person  to  whom  property 
under  tiie  resettlement  had  passed  on  the  death  of 
the  second  earl  for  a  beneficial  interest  in  possession, 
and  as  accountable  for  the  estate  duty  accordingly, 
duly  delivered  to  the  Commissioners  of  Inland 
Bevenue  an  i^davit  with  a  schedule  aimexed.  Parts 
I.  and  II.  of  the  schedide  gave  particulars  of  the 
trust  investments  and  lands,  tihe  total  principal  value 
shown  being  £538,426  lis.  Id.  Part  III.  contained 
<<  deductions  from  the  principal  value  of  property 
comprised  in  Parts  I.  and  II.,"  and  included  five 
items.  Items  1,  2,  and  3  represented  the  capitalised 
values  of  the  subsisting  annuities  under  Lord  Mom- 
ington's  will  and  of  interest  payable  during  two 
joint  lives  on  the  consideration  money  received  for 
the  sale  of  an  advowson,  part  of  the  trust  estate 
comprised  in  that  will.  These  items,  together  amount- 
ing to  £9,140  17s.,  were  allowed  by  the  Commis- 
sioners. Item  4  was  such  part  of  the  mortgage  debt 
of  £230,000  as  was  created  wholly  for  the  deceased's 
own  use  and  benefit—viz.,  £199,987  lis.  8d.  Item 
5  was  the  capitalized  value  of  the  life  annuity  of 
£3,000  enjoyed  under  the  resettiement  by  the  peti- 
tioner at  the  death  of  the  deceased— viz.,  £65,200. 
These  two  items  were  disallowed  by  the  Commis- 
sioners. The  net  principal  value  chargeable  with 
estate  duty  would  be,  on  the  basis  of  the  deductions 
claimed  by  the  petitioner,  £264,098  2s.  5d.,  and 
according  to  the  determination  of  the  Commissioners, 
£529,285  14s.  Id. 

The  petitioner  in  his  appeal  claimed  that  the  whole 
of  the  £230,000  secured  on  mortgage,  and  also  the 
£65,200,  the  capitidized  value  of  the  annuities,  ousht 
to  be  allowed  as  deductions  from  the  principal  value 
of  the  estate. 

Haldane,  Q,C,,  and  Henry  FdlowSf  for  the  peti- 
tioner.—The  whole  of  the  mortgage  debt  of  £230,000 
ought  to  be  deducted,  or  at  least  so  much  thereof  as 
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was  reoeiyed  by  the  deoeased  or  applied  for  his 
benefit  The  mortgage  and  further  charges  were 
made  upon  the  whole  fee  simple  of  the  property 
under  the  paramount  joint  power  of  appointment 
reserved  to  the  second  earl  aad  the  petitioner  by  the 
disentailing  deed  and  the  resettkment.  Conse- 
quently, the  property  passing  on  the  death  of  the 
second  earl  (or  deemed  so  to  pass  under  section  2  (1) 
(6)  of  the  Finance  Act,  1894)  was  the  equity  of 
redemption  only,  and  it  is  only  upon  the  value  of  the 
property  so  passing  that  estate  duty  is  chargeable : 
Finance  Act,  1894,  s.  1  (1).  If  the  mortgage  debt  be 
not  deducted  the  Crown  will  be  receiving  duty  upon 
the  interest  of  the  mortgagees,  which  in  no  sense 
passed  on  the  death.  Sections  1  and  2  of  the  Finance 
Act  are  the  sections  which  impose  tiie  tax,  and  the 
only  question  is  what  property  passed  or  is  to  be 
deemed  to  have  passed  on  the  death  within  the  mean- 
ing of  these  sections.  The  estate  of  the  mortgagees 
did  not  pass,  but  the  property  subject  to  the  whole 
mortgage  debt  did  pass,  and  it  is  only  on  the  value 
of  the  property  less  that  mortgage  debt  that  duty  is 
payable.  As  to  the  part  of  the  mortgage  debt  which 
was  paid  to  or  for  the  benefit  of  the  second  earl  that 
is  within  the  allowances  permitted  to  be  made  by 
section  7  (1)  of  the  Act.  This  sum  was  an  incum- 
brance created  by  dispositions  made  by  the  deceased 
for  full  consideration  whoUy  for  his  own  benefit  and 
took  effect  out  of  his  interest.  And  the  value  of  the 
benefit  accruing  from  the  cesser  of  the  second 
earl's  interest  was  the  value  of  the  whole  property 
less  the  interest  of  the  mortgi^ees  (section  7  (7) ). 
But  it  is  not  necessary  to  clami  the  benefit  of  the 
allowances  under  section  7,  for  the  property  taxable 
under  sections  1  and  2  is  the  equity  of  redemption 
only.  The  cesser  of  the  annuities  mentioned  in  item 
5  of  the  affidavit  caused  no  benefit  to  accrue,  because 
the  petitioner,  who  was  the  annuitant,  also  took 
the  estate  upon  which  they  were  charged.  The 
capital  value  of  the  annuities  is  not  to  be  deemed  to 
have  passed  under  section  2  (1)  {h). 

Sir  R.  E.  Wehater,  A.G.,  and  Sir  R.  B.  Finlay, 
8,G,  {Vaughan  Hawkins  with  them),  for  the  Crown. — 
The  mortgage  debts  are  not  a  proper  subject  for 
deduction.  They  are  not  a  charge  upon  the  whole 
property,  for  under  the  will  and  subsequent  settle- 
ments the  property  could  never  be  dealt  with  as  a 
whole.  The  second  earl  and  the  petitioner  could  not 
charge  the  fee ;  the  incumbrances  created  by  them 
under  the  joint  power  in  the  disentailing  deed  must 
be  read  into  that  deed  which  created  the  power 
{Braybrooke  v.  Attorney-General,  9  W.  K.  601,  9 
H.  L.  Cas.  150;  Attorney-GeneralY.  Chapman,  40  W.  B. 
79,  [1891]  2  Q.  B.  526).  and  they  only  affected  their 
successive  interests  in  the  property.  The  interests  in 
the  property  taken  by  particular  persons  are  im- 
material for  the  purposes  of  this  Act.  The  whole 
property  '*  passed  '*  under  sections  1  and  2,  and  the 
fact  that  there  are  charges  on  certain  interests  in  it 
must  be  disregarded.  The  interest  of  the  second  earl 
extended  to  the  whole  income  of  the  property  (except 
for  the  small  over-riding  charges  in  respect  of  which 
deductions  have  been  allowed),  and  this  is  the  '*  value 
of  the  benefit  accruing"  within  section  7  (7).  The 
sum  received  by  the  second  earl  from  the  mortgagees 
cannot  be  deducted  under  section  7  (I)  because  the 
incumbrances  did  not  take  effect  *'  out  of  his  interest.*' 
Those  words  must  mean  "  out  of  the  interest  which  he 
transmits,'*  not  *'  out  of  the  interest  which  determines 
on  his  death,"  which  would  be  an  absurdity ;  the 
second  earl  could  not  charge  anything  beyond  Ids  life 
interest ;  the  charge  on  any  subsequent  interest  must 
have  been  by  the  petitioner,  and  it  cannot  be  con- 
tended tiiat  a  mortgage  debt  created  by  a  reversioner 


during  the  preceding  life  estate  can  be  deducted  from 
the  value  of  the  property  ^MMsing  on  the  life  tenant's 
death.  The  £3,000  annuities  ceased  on  the  death  of 
the  second  earl,  and  a  benefit  accrued  to  the  property 
on  their  cesser ;  it  is  immaterial  that  in  the  particalar 
circumstances  the  petitioner  received  no  benefit ;  the 
value  of  the  annuities  passed  on  the  death,  and  the 
Act  imposes  a  tax  on  the  value  of  property  passing, 
and  not  on  the  interests  of  individuals  in  that 
property. 

HaJdane,  in  reply.— The  doctrine  applied  in  Bray- 
brooke V.  Attorney-General  to  cases  under  section  12  of 
the  Succession  Duty  Act,  and  in  Attorney- General  y, 
Chanman  to  the  particular  circumstances  of  that  case 
is  wholly  irreveluit  here.  The  charges  here  are  upon 
the  whole  fee  simple  of  the  property  which  the 
second  earl  and  the  petitioner  were  able  to  deal  with 
under  the  joint  power  given  to  them  by  the  disen- 
tailing deed.  If  the  transaction  had  been  a  sale 
inste A  of  a  mortgage,  and  the  proceeds  of  sale  had 
been  invested,  it  could  not  be  contended  that  duty 
would  be  payable  both  on  the  estate  sold  and  on  the 
investments  of  the  proceeds :  here  the  interest  of  the 
mortgagees  must  he  treated  as  if  property  to  that 
extent  had  been  sold. 

Sir  R,  B.  Finlay,  in  rejoinder.— The  form  of  the 
mortgage  of  the  8th  of  June,  1888,  shows  that  the 
charge  was  given  on  the  successive  interests;  the 
prior  charges  on  the  second  earl's  life  estate  were  kept 
aUve,  and  the  intention  was  that  there  should  ba  no 
merger  of  the  interests  of  the  second  earl  and  the 
petitioner. 

Cur,  adv,  vuU. 

May  11.— The  judgment  of  theCoTJBT  (Pollock,  B., 
and  Bbuoe,  J.),  was  delivered  by 

Bbttob,  J. — ^In  this  case  a  petition  has  been  filed  by 
the  third  Earl  Cowley  pursuant  to  rule  1  of  the  Rules 
of  the  Supreme  Court  made  under  section  10  of  the 
Finance  Act,  1894,  for  the  determination  of  the 
amount  of  estate  duty  payable  in  respect  of  property 
which,  within  the  meaning  of  the  above  Act,  passed 
on  the  death  of  his  father,  the  Hecond  Earl  Cowley.  ^ 

By  the  first  section  of  the  Finance  Act,  1894,  it  is 
enacted  that  in  the  case  of  every  person  dying  tdixsr 
the  commencement  of  part  1  of  the  Act  there  shall, 
save  as  thereinafter  expressly  provided,  be  levied  and 
paid  upon  the  principal  value,  ascertained  as  therein* 
after  provided,  of  aU  property,  real  or  personal,  settled 
or  not  settled,  which  passes  on  the  death  of  such 
person,  a  duty  called  estate  duty. 

By  the  second  section  it  is  enacted,  so  far  as 
material  to  this  case,  that,  property  passing^  on  the 
death  of  the  deceased  shall  be  deemed  to  include 
'*  (b)  Property  in  which  the  deceased  or  any  other 

Serson  had  an  interest  ceasing  on  the  death  of  the 
eceased,  to  the  extent  to  which  a  benefit  accroes  or 
arises  by  the  cesser  of  such  interest." 

Section  7  contains  provisions  fordeteimining  value. 
The  seventh  sub-secbon  of  section  7  seems  to  us  to 
contain  the  material  provisions  affecting  the  present 
case.  By  this  '^  the  value  of  the  benefit  aooming  or 
arising  from  the  cesser  of  an  interest  cesMin^  on  the 
death  of  the  deceased  shall  (a)  if  the  interest  extended 
to  the  whole  income  of  the  property  be  the  principal 
value  of  that  property ;  and  (&)  if  the  interest  ex- 
tended to  less  than  the  whole  income  of  the  property 
be  the  principal  value  of  an  addition  to  the  property 
equal  to  the  moome  to  which  the  interest  eoctended." 
Now,  it  is  adndtted  that  property  passed,  or  what 
is  the  same  thing  for  present  purposes,  that  property 
is  to  be  deemed  to  have  passed  within  the  meaning  of 
the  statute  on  the  death  of  the  second  Barl  Gowtoy. 
and  the  whole  contention  has  been  as  to  the  Tslue  of 
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the  benefit  accming  or  arising  from  the  OMser  of  the 
interest  oeaeing  on  his  death. 

It  has  been  admitted  by  the  Crown  that  certain 
umnities  charged  on  the  estate  by  virtae  of  the  will 
d  William  Bichard  Arthur  Earl  of  Mominffton, 
and  numbered  items  1  and  2  in  Part  III.  of  the 
achedde  of  the  petitioner's  affidavit,  referred  to  in 
the  petition  p.  32,  par.  32,  and  the  capitalized  value 
of  certain  interests  referred  to  in  item  3  of  the  same 
Khedole,  must  be  dedacted  in  order  to  arrive  at  the 
▼alue  of  the  benefit  accruing.  The  amount  of  these 
three  items  is  £9,140  ITs. 

The  principal  dispute  has  arisen  with  respect  to 
mortgages  on  the  property  amounting  in  the  whole 
to  £230,000.  The  question  we  have  to  determine  is 
whether  these  mortgages  are  to  be  taken  into  account 
in  assessing  the  value  of  the  benefit  accruing  or 
arising  from  the  cesser  of  the  interest  ceasing  on  the 
death  of  tbe  seoond  Earl  Cowley.  It  is  quite  clear 
that  the  interest  of  the  second  earl  extended  to  less 
than  the  whole  income  of  the  property.  It  extended 
only  to  the  income  of  the  property  after  payment  of 
the  sums  payable  in  respect  of  the  admitted  items  1, 
2,  and  3  already  mentioned.  The  question  presents 
itself— if  the  income  to  which  the  interest  of  the 
deceased  extended  is  to  be  taken  as  the  income  of  the 
property  after  deducting  the  charges  on  the  property' 
1, 2,  and  3,  why  should  not  the  income  to  which  his 
inteiest  extended  be  limited  in  like  manner  to  the 
amoimt  he  was  entitled  to  receive  after  the  interest  on 
the  mortgages  had  been  paid  P 

The  argument  of  the  Attorney- General  was  that 
the  mortgages  were  not  charges  upon  the  property 
pusinff  on  the  death  of  the  second  earl.  He  con- 
tended that  so  far  as  they  were  charges  on  the  in- 
terest which  expired  on  the  death  of  the  second  earl 
they  were  charges  onliis  life  interest  only. 

Bat  it  seems  clear  that  by  the  mortgages  in  question, 
the  seoond  Earl  Cowley  as  tenant  for  life  and  the 
petitioner  as  remainderman  conveyed  or  appointed  to 
the  mortgagees  the  whole  of  their  respective  estates, 
and  therefore  that  the  charges  were  charges  on  the 
fee  simple  of  the  estate  and  remained  in  force  not- 
withstanding the  death  of  the  second  earl,  so  that  the 
eharges  were  in  no  respect  diminished  by  th^  death  of 
the  deceased. 

With   reference   to    this   view   of   the    facts   the 
Attorney-General  urged  that  the  charges  upon  the 
property  so  far   as   they  extended  beyond  the  life 
intoett  of  the  second  earl  were  not  to  be  considered 
because  they  could  not  have  been  created  without  the 
ooncurrenct9  of  the  third  earl  and  were  not,  properly 
speaking,  charges  on  the  property  passing.    But  we 
00  not  think  it  is  possible  to  adopt  this  contention. 
The  life  estate  of  the  second  earl  no  doubt  never 
passed,  but  it  was  an  interest  in  property  and  that 
laterest  ceased  on  the  death  of  the  seoond  earl,  and 
this  property,  the  interest  in  which  was  so  determined, 
is  to  be  deemed  (section  2,  sub-section  1  (&) )  to  pass 
to  tbe  extent  to  which  a  benefit  accrues  or  arises  by 
the  cesser  of  such  interest.    The  value  to  be  deter- 
mined in  this  case  is  not  the  principal  value  of  the 
property,  but  the  value  of  the  benefit  accruing  or 
srisug  from  the  cesser  of  the  interest  which  existed 
during  the  life  of  tfre  second  earl  and  ceased  at  his 
death.     In   dealing  with  interests  ceasing  on  the 
death  of  the  decMsed   the  Legislatare  deals  with 
intsmts  which  in  fact  do  not  pass  although  the 
properly  in    which  the  interests  subsisted  is  to  be 
deenied  to  have  passed  to  the  extent  above  mentioned. 
Hie    waloe   of  the    benc^t    aooruing    or   arising 
by  the  oo— or  of  an  interest  would  be  a   difficult 
to  determine  had  no  rules  been  laid  down 


m  the  Pinanoe  Act  for  estimating  such  value.    But 
the  7th  sab-seotion  of  the  7th  section  enacts  that 


the  value  of  the  benefit  to  be  determined  by  the 
cesser  of  the  interest,  in  a  case  where  the  interest 
extended  to  less  than  the  whole  income  of  the  pro- 
perty, is  the  principal  value  of  an  addition  to  the 
property  equal  to  the  income  to  which  the  interest 
extended.  In  otiier  words,  it  is  to  be  determined  by 
ascertaining  the  value  of  the  income  to  which  the 
interest  of  the  second  earl  extended.  That  income 
was  the  income  which  remained  after  satisfying 
the  admitted  deductions  1,  2,  and  3,  and  the  amount 
of  interest  due  on  the  mortgages.  The  interest  of 
the  second  earl  was  an  interest  for  his  life  subject 
to  the  mortgages,  and  the  mortgages  undoubtedly 
remained  subsisting  charges  at  his  death.  The 
benefit  accruing  from  the  passing  of  the  property  was 
no  more  than  the  capitalized  value  of  the  income  which 
the  second  earl  actually  had  a  right  to  enjoy.  In 
other  words,  it  was  the  value  of  the  income  to  which 
the  equity  of  redemption  of  the  life  estate  of  the 
second  earl  extended. 

For  the  reasons  we  have  ^ven,  we  think  the  value 
of  the  benefit  accruing  or  arising  from  the  death  of 
the  second  earl  must  be  reckoned  exclusively  of  the 
interest  payable  at  the  date  of  his  death  to  keep  down 
the  mortgages  and  other  charges. 

In  case  an  objection  should  be  taken  to  this  con- 
struction of  the  statute  on  the  ground  that  it  would 
lead  to  the  result  that  in  case  of  a  mortgage  on  a  life 
estate  the  value  of  the  benefit  arising  from  the  cesser 
of  the  life  interest  must  be  taken  to  be  based  upon 
the  income  the  life  tenant  received  in  his  lifetime 
after  the  payment  of  the  mortgages,  we  may  observe 
that  we  t£ink  no  such  conclusion  follows.  The  value 
of  the  benefit  accruing  from  the  cesser  of  an  interest 
ceasing  on  death  is  to  be  measured  by  the  extent  to 
which  a  benefit  accrues  by  the  cesser  of  such  interest, 
and  in  tbe  case  where  the  mortgage  is  on  the 
life  interest  only,/  so  that  the  charge  ceases  on  the 
death,  the  interest  ceasing  on  the  death  of  the  deceased 
would  extend  to  the  whole  income  of  the  property, 
because  at  that  moment  when  the  property  is  to  be 
deemed  to  have  passed  the  interest  ceased  to  be 
incumbered.  It  seems  to  us  that  the  language  of 
the  statute  warrants  a  broad  distinction  being  drawn 
between  cases  where  the  incumbrances  cease  at  the 
death  and  cases  where  the  incumbrances  remain 
charges  on  the  property  after  the  death. 

In  the  present  case  we  do  not  think  it  necessary  to 
consider  whether  the  estates  of  tbe  second  and  third 
earl  merged;  it  is  enough,  we  think,  that  the  rights 
of  the  incumbrancers  remained  in  force  on  the 
property  after  the  decease  of  the  second  earl,  and 
affected  the  interests  then  subsisting  whatever  those 
interests  were. 

We  have  not  referred  to  sub- section  I  of  section  7 
because  we  do  not  think  it  applies  to  cases  within 
sub-section  7  (6)  of  section  7.  In  cases  where  the 
principal  value  of  the  property  is  the  measure  of  the 
amount  of  the  duty  to  be  paid  cither  generally  where 
the  whole  estate  passes  or  in  cases  falling  under 
sub-section  7  (a),  the  rule  as  to  allowances  laid  down 
in  section  7,  sub -section  1,  applies.  But  section  7, 
sub-scotion  1,  has,  we  think,  no  application  to  a  case 
falling  under  section  7,  sub-section  7  (&). 

A  further  question  arises  with  respect  to  the 
capitalized  value  of  certain  annuities  amounting  at 
the  death  of  the  second  earl  to  £3,000  per  annum 
charged  on  the  property  and  payable  to  the  third 
earl  during  the  life  of  the  second  earl.  We  think  that 
no  deduction  can  be  allowed  in  respect  of  the  value  of 
these  annuities  because  they  they  were  not  existing 
incumbrances  at  the  moment  of  the  passing  of  the 
property.  It  is  true  that  the  third  earl  is  not  a  gainer 
by  uie  extinction  of  these  annuities  because  they  were 
payable  to  him,  they  were  charges  for  his  benefit. 
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Bat  they  did  not  affeot  the  valae  of  the  property 
pasfldng  and  cannot  be  regarded  as  effecting  a 
diminution  of  the  income  to  which  the  mterest  of  the 
second  earl  extended. 

The  result  of  our  judgment  is  that  we  allow  the 
second  head  of  the  petitioner's  appeal  whioh  relates 
to  the  sum  of  £230,000  secured  by  mortgage.  As  to 
the  fourth  head  of  appeal,  which  relates  to  the  sum 
of  £66,200,  the  decision  of  the  Commissioners  of 
Inland  Berenue  will  stand. 

The  costs  of  this  appeal  should  be  paid  by  the 
Grown. 

Solicitors  for  the  petitioner,  CoUyer-Briitow,  Bua^ 
$eU,  Hill,  &  Co. 

Solicitor  fo  the  Grown,  The  Solicitor  qf  InJand 
Beuenue. 


(Cave  and'  L^wnmoe,  JJ.)  j  ^**«^  ^®- 

BXTTTEB   AJH)  AXfOTHSR  (BetpondenU)   v.  OYERflSSBS 

AHD  Pasish  Council  of  CaAYFOBD  {AppelkmU).  (a.) 

Poor  law — BcUing — Property  other  than  land — Land — 
Brickfield-'AS  Eliz.  e.  2,  a.  \-^L%ghting  and  Waich^ 
ing  Act,  1833  (3  <k  4  Will.  4,  c.  90},  s.  33. 

By  section  33  o/  3  <!;  4  WiU.  4,  c.  90,  the  owners  and 
occupiers  of  houses,  buildings,  and  property  {other  tJutn 
land)  rateable  to  the  relief  of  the  poor  in  any  parish, 
shall  be  rated  at  and  pay  a  rate  in  the  £  three  times 
greater  t?Mn  that  which  t?ie  owners  and  occupiers  of  land 
shall  be  rated  at  and  pay  for  the  purposes  of  the  Act. 

Held,  that  *^ property  ather  than  land*'  meant  things 
ejusdem  generis  with  *'  houses  and  buildings,**  and  did 
not  incline  a  brickfield ;  and  thai  a  foreman* s  cottage 
together  with  all  the  sheds  and  machinery  for  brick- 
making  erected  on  the  property  {ai  any  rate  so  long  as 
thai  property  was  assessed  as  a  whole)  must  be  considered 
as  merely  ancillary  to  the  brickfield,  and  therefore  the 
owners  of  the  brickfield  were  not  liable  to  be  rated  at  the 
higher  rate. 

Case  stated  on  an  appeal  to  the  Kent  Quarter 
Sessions  on  a  rating  appeal  in  respect  of  rates  made 
under  section  33  of  the  Lighting  and  Watching  Act, 
1833,  on  a  brickfield  belonging  to  the  res^ndents  on 
this  application  who  were  the  appellants  m  the  court 
below. 

The  quarter  sessions  held  that  the  brickfield  was 
'*  land ''  and  not  *^  houses,  buildings,  and  proper^ 
other  than  land  "  within  the  meaning  of  the  section, 
and  directed  that  the  owners  of  the  brickfield  should 
be  rated  at  2d.  in  the  pound  instead  of  fid.  as  in  the 
rate,  and  that  the  rate  should  be  amended  accordingly. 
On  this  decision  the  rating  authority  asked  and 
obtained  the  statement  of  a  case. 

By  the  Poor  Belief  Act,  1601  (43  Eliz.  c.  2,  s.  1), 
the  overseers  of  the  poor  are  authorized  to  raise 
moneys  for  the  relief  of  the  poor  "by  taxation  of 
•  •  .  every  occupier  of  lands,  houses,  tithes  im- 
propriate or  propriations  of  tithes,  coal  mines,  or  sale- 
able underwoods." 

By  the  Lighting  and  Watching  Act,  1833,  s.  33,  the 
overseers  of  the  poor  of  any  parish  to  which  the 
provisions  of  the  Act  extend  "  shall,  for  the  purpose 
of  collecting,  raising,  and  levying  the  rate  necessary 
for  the  purposes  of  this  Act,  proceed  in  the  same 
manner  ana  have  the  same  powers,  remedies,  and 
privileges  for  levying  money  for  the  relief  of  the  poor 
of  the  said  parish  provided  always  that  owners  and 
occupiers  of  houses,  buildings,  and  property  (other 

(a.)  Beported  by  Ebskine  Beid,  Esq.,  Barrister- 
at-Law. 


than  land)  rateable  to  the  relief  of  the  poor  in  any 
such  parish  shall  be  rated  at  and  pay  a  rate  in  the 
£  tuee  times  fpreater  than  that  at  which  the 
owners  and  occupiers  of  land  shall  be  rated  at  for  the 
purposes  of  this  Act." 

The  case  stated  that  these  brickfields  had  been 
rated  as  one  property  at  fid.  in  the  £  as  <*  brick- 
field, land  used  for  pipes,  and  other  lands."  Of  the 
land  included  in  the  assessment  twenty-five  acres 
were  agricultural  land,  and  as  to  this  there  was  no 
dispute.  The  remainder  of  the  property  was  used 
and  occupied  by  the  respondents  entirely  for  brick- 
making.  For  the  purposes  of  their  business  several 
engine-houses  with  en^es  and  wash-mills  had  been 
erected  on  various  portions  of  the  property.  On  the 
sur&Mse  of  the  ground  tram-lines  had  been  laid  down 
by  which  the  brick  earth  as  excavated  was  conveyed 
to  the  wash-mills.  The  earth,  after  being  treated 
there  was  conveyed  by  lines  of  pipes  to  sheds  where 
it  was  made  into  bricks.  There  was  also  an  open 
shed  used  as  a  wheelwright*s  shop  and  smithy,  and  a 
'*  tumble-down  "  stable.  The  fcreman  occupied  a 
cottage  on  another  part  of  the  property,  and  there 
was  Euso  a  wharf  used  for  loading  bricks  into  barges. 
On  another  plot,  described  as  ''hack-ground,'*  was 
another  engine-house  with  its  coal-shed.  The  clay 
pits  and  moulders'  huts,  situated  on  one  of  the  plots, 
consisted  of  a  series  of  roofed  buildings  with  open 
sides,  containing  fourteen  machine  mixers  worked  by 
an  engine. 

Morton  Smith  (with  him  ffohler),  for  the  rating 
authority.  —  The  quarter  sessions  were  wrong  in 
amending  the  rate.  The  present  assessment  is  made 
on  the  property  as  a  whole.  Treated  in  that  light, 
the  whole  must  be  considered  as  a  commercial  under- 
taking with  business  premises  in  whioh  capital  is 
invested  for  trade  purposes.  These  works  on  the 
brickfield  make  it  ''property  other  than  land,"  and 
it  ought  therefore  to  be  rated  at  the  higher  rate.  If 
the  court  be  against  this  view  of  the  facte,  at 
all  events  the  foreman's  cottage,  the  engine-houses, 
the  pumping-stations,  the  mills,  and  especiaUy  the 
wharf,  should  be  separately  assessed  and  the  respon- 
dents should  pay  on  that  assessment  at  the  higher  rate. 

He  referred  to  Reg.  v.  Midland  Railway  Co.,  3 
W.  B.  415,  4  E.  &  B.  958 ;  Reg.  v.  Vauxkall  and 
Souihwark  Water  Co.,  5  W.  B.  71,  6  E.  &  B,  1008; 
Peto  V.  West  Ham  Overseers  (1859),  7  W.  B.  586,  2 
E.  &  E.  144 ;  Reg.  v.  Neath  Overseers,  L.  B.  6  Q.  6. 
707,  20  W.  B.  C.  L.  Dig.  74 ;  Reg.  v.  Midland  RaU- 
way  Co.,  23  W.  B.  921,  L.  B.  10  Q.  B.  389 ;  Thureby 
V.  Churchwardens  of  Briercliffe-wiih-Extwistle,  [1895] 
A.  C.  32,  43  W.  iSL.  Dig.  130;  Newport  v.  Newport 
Local  Board,  2  B.  &  S.  708,  11  W.  B.  C.  L  Dig. 
136;  South  Wales  Railway  Co.  v.  Stoansea  Local 
Board,  4  E.  &  B.  189;  London  and  NoHh- Western 
Railway  Co.  v.  Llandudno  Improvement  Commissioners^ 
ante,  p.  350,  [1897]  1  Q.  B.  287. 

Dickens,  Q.C.  (with  him  Tassell)  conttxt* — ^The 
decision  of  the  quarter  sessions  is  right.  Under  the 
Act  of  Elizabeth  a  brickfield  for  the  purpoaea  of 
rating  is  '*  land."  It  is  also  land  under  ihe  Act  of 
1833.  The  appellants  have  failed  to  show  that  the 
buildings  erected  by  the  respondent  for  the  parpoae 
of  carrying  on  the  works  are  of  such  a  chsraoier  as 
to  convert,  so  to  speak,  this  "  land  "  into  *'  property 
other  than  land."  I  submit  that  every  boiMiDg 
mentioned  in  the  case  or  shown  on  the  plan,  is  merely 
ancillary  to  the  brickfield,  which  can  therefore  only 
be  rated  as  a  brickfield— that  is,  as  "  land."  PoasiUy 
the  foreman's  cottage  and  the  various  en^ine-aheds 
and  mills  might  rightly  form  the  subject  of  a  aeperate 
assessment,  and  if  so  they  might  then  pav  a  rate  aa 
«  buildings,"  but  that  is  not  the  question  here,  i 
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HlOH  COUBT. 


Bbg.  v.  Thb  GxiBbk  of  Assizb,  Oxford  Gntcnrr. 


High  Goxtbt. 


iha  nting  aathority  has  thought  fit  to 
property  as  a  whole. 

Cats,  J.-^I  think  that  the  oourt  of  quarter 
Mirions  has  oome  to  a  right  deoiaion  on  the  case  as  it 
stands.  They  had  only  before  them  an  assessment  on 
the  property  as  a  whole,  and  treated  as  a  whole  it  is 
Dodoobtedly  land  and  not  buildings  or  property 
other  than  land.  Under  the  Act  of  Elizabeth  making 
property  rateable  a  distinction  is  drawn  between 
"  land  '^  and  «  houses."  In  the  Lighting  and  Watch- 
ing Act  a  difficulty  arises  in  certain  cases  in  deciding 
at  what  rate  property  is  to  be  assessed  by  the  intro- 
dnctioQ  of  the  word  "buildings"  into  the  corres- 
pOEkdiiig  section.  In  the  present  case  the  property 
oonflsts  of  land  with  buildmes  thereon.  Now»  if  it  is 
nghi  that  it  should  be  rated  as  buildings  then  it  is 
Hibe  to  assessment  at  the  rate  three  times  as  high  as 
if  it  ware  assessed  as  land;  and  that  is  the  question 
we  havB  here  to  decide. 

The  judges  haye  fluctuated  in  their  decisions  on 
the  matter,  haying  at  first  sought  to  find  a  reason  for 
the  distinction.    At  one  time  it  was  thought  that  a 
good  ground    of   distinction   could   be   foiuid   by 
ittEJboting  the   meaning   of    "buildings"   in   the 
lection  to  land  used  otherwise  than  for  agricultural 
prnposes.    No  doubt  this  arose  from  reference  to  the 
ootum  that  land  used  otherwise  than  for  agricultural 
rarposes  was  intended  by  the  framers  of  the  Act  to 
oe  rated  at  a  higher  rate,  because  it  would  deiiye 
greater  benefit  from  the  application  of  the  Lighting 
>nd  Watching  Act  than  land  in  its  ordinary  agricul- 
tural condition  did.    But  as  the  definition  of  property 
other  than  land  in  the  Statute  of  Elizabeth  included 
not  only  coal  mines  but  saleable  underwoods  it  soon 
heoame  dear  that  such  a  principle  of  diyision  could 
Bot  be  applied.    In  fact,  it  cannot  now  be  said  that 
the  numerous  authorities  establish  any  further  prin* 
dnle  than  this — that  when  it  has  been  ascertained 
what  was  rateable   as  land  under   the   statute  of 
HIiiabeth,  then  it  is  necessary  to  consider  whether  the 
property  in  question,  idthough  rateable  as  land  under 
that  sti^te,  is  really  buildings  or  really  land  within 
the  meaning  of  those  terms  in  the  Watching  Act  in 
order  to  determine  whether  it  is  liable  to  the  higher 
or  lower  rate.      But  then  there  are  cases  where  the 
object  of  rateability,  though  clearly  land  imder  the 
statute  of  fOizabeth,  consists  both  of  land  and  build- 
ings—that  is  to  say,  is  land  coyered  with  buildings. 
Hflve,  if  the  land  is  accessory  to  the  buildings,  it  must 
be  rated  as  property   other  than  land,  and  if  the 
bnildings  are  aooessory  to  the  land  it  must  be  rated 
as  land.    Thus,  for  instance,  if  the  object  of  rate- 
•IxUiy  be  a  plot  of  land  on  which  a  large  warehouse 
^  been  erected  with  a  courtyard  attached  for  the 
eooyemenoe  of  carts  deliyeiing  goods  at  the  house, 
the  land  wonld  be  in  such  a  case  ancillary  to  the 
boiklings.     If  there  is  a  piece  of  iMid  occupied  as  a 
fsrm  with  »  small  shed  for  horses  to  shelter  in,  such 
a  building  would  be,  on  the  other  hand,  ancillary  to 
the  land,  and  liable  only  to  pay  at  the  lower  rate. 

In  this  case  the  quarter  sessions  could  hardly  haye 
enne  to  any  other  conclusion  than  that  which  thcry 
came  to,  treating  the  assessment  as  a  whole.  But  it 
nay  be  fbat  those  who  framed  the  rate  were  wrong, 
and  that  they  ought  to  haye  diyided  up  the  assess- 
Bwnt.  As  long  as  they  rated  it  as  one  property,  I 
entertain  no  doubt  that  the  magistrates  were  right  in 
the  yiew  they  came  to,  and  if  I  am  asked  whether  the 
nting  officers  ought  to  haye  rated  it  as  one  complete 
thiDg,  I  ana  unable  to  giye  an  answer  from  the 
nMt«»]s  I  bsiye  before  me,  except  as  regards  the 
^oow  oocnpted  by  the  foreman.  The  house  is  a 
boose,  and  not  a  building  other  than  a  house,  and  if 
the  house  is  not  land,  consequently  it  falls  to  be  rated 


at  the  higher  rate  under  the  express  words  of  the 
statute  as  being  a  house  if  it  is  to  be  taken  separately. 
If  it  is  to  be  "lumped"  together  along  with  a 
quantity  of  land,  then  I  must  of  course  ask  myself 
which  is  the  principal  and  which  is  the  aooessory,  and 
there  can  be  no  doubt  on  the  facts  stated  that  the 
4and  would  be  the  principal  and  this  building,  eyen 
although  called  a  house,  would  be  the  accessory. 
Taking  the  brickfield  as  a  whole,  apart  from  the 
house,  all  the  engine-houses  and  sheds  are  obyiously 
ancillary  to  the  use  of  the  land  as  a  brickfield.  Very 
possibly,  therefore,  if  these  were  rated  separately  and 
apart  from  the  brickfield,  their  rateable  yalue  would 
be  so  reduced  by  their  seyerance  from  the  brickfield 
that  it  might  be  better  policy  on  behalf  of  the  rating 
authorities  to  leaye  them  to  be  assessed  as  part  of  the 
land,  but  that  is  a  question  of  common  sense  for  the 
authorities  themselyes  to  decide.  For  these  reasons, 
taking  the  brickfield  as  a  whole,  the  magistrates  were, 
in  my  opinion,  right  in  reducing  the  rate,  and  the 
appeal  must  accordingly  be  dismissed  with  costs. 

Lawsakob,  J.— I  am  of  the  same  opinion. 


Order  of  aesaums  confirmed. 

Solicitors  for  the  appellants 
J,  &  J»  C,  Eaywttrd,  Dartford. 

Solicitor  for  the  respondents,  H,  P.  Daviea, 


Leave  to  appeal  given, 
,  Pyke  <fc  Parrott,  for 


Jan.  19. 


Q.  B.  Diy.  ) 

(Wright  and  Bruce,  JJ.)  j 

Beg.  V,  The  Clerk  of  Assize,  Oxfobd  Gibcuit. 
Ex  parte  Daioell  v.  Saise. 
Beq.  V.  The  Sake. 
Ex  parte  Teee.  (a.)  . 

Coroner's  inquest — Criminal  lav)— Inquisition — 
Validity  of — Quarries  Acty  1887,  «.  3. 

An  inquisition  finding  that  the  deceased  met  his  death 
from  injuries  to  his  head  and  back  caused  by  a  fall  into 
a  quarry,  and  that  by  ''the  neglect  of**  three  specified 
persons  **  to  fence  or  cause  to  be  fenced  the  said  quarry 
the  said**  deceased  person  "fell  therein,  and  that  there" 
fore  the  said**  three  specified  persons  *' did  feloniously 
kill  the  said**  deceased,  is  bad  upon  the  face  of  it,  on  the 
ground  thai,  although  it  stated  certain  fads,  it  had  not 
stated  any  facts  showing  that  there  was  a  duty  on  the 
part  of  the  three  specified  persons  to  fence  the  quarry. 

In  this  case  two  rules  nisi  were  obtained  to  quash 
certain  inquisitions  and  recogmzances. 

The  facts  of  the  case  were  these:  One  Qeorge 
Seaboume  met  his  death  on  the  26th  of  December, 
1896,  by  falling  uito  a  quarry  upon  whidi  a  highway 
known  as  Snuff  Mills-lane  at  Btapleton  abutted,  but 
which  was  not  properly  fenced  in. 

From  the  eyidence  of  the  clerk  to  the  urban  dis- 
trict council  giyen  at  the  inquest  it  appeared  that 
A.  J.  Saise,  who  was  inspector  of  nuisances  to  the 
said  district  council,  reported  to  that  body  that, 
under  the  Quarries  Act,  1887,  Snuff  Mills- lane  was 
insufficiently  fenced,  and  that  two  letters  of  com- 
plaint as  regards  the  safety  of  the  said  lane  from 
different,  persons  had  been  communicated  to  the 
council,  and  that  in  consequence  a  letter  was  sent,  by 
order  of  the  council,  to  the  owners  of  the  quarry, 
pointing  out  that  the  quarry  required  fencing  off. 
The  witness  further  stated  that  T.  Tree,  the  managing 
director  of  the  company  that  owned  the  quarry,  sub-  ' 
sequently  told  him  that  the  dangerous  places  had 
been  fenced. 


(a.)  Beported  by  B.  G.  Stillwill,  B0q«»  Banitter- 
at-Law. 
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Beg.  v.  The  Clerk  of  Assize,  Oxfoed  Oiboxtit. 


High  Coubt. 


The  coroner's  jury  returned  a  verdict  of  man- 
slaughter against  E.  T.  Daniell,  the  chairman  of  the 
nrban  district  ooondl ;  A.  J.  Saise,  the  surveyor  and 
inspector  of  nuisances;  and  T.  Tree,  the  said  manag^g 
director.  The  inquisition  found  that  "  the  cause  of 
Seahoume's  death  was  injuries  to  his  head  and  hack 
caused  hy  a  fall  into  a  quarry,  and  so  the  jurors  d6 
further  say  that  hy  neglect  of  "  the  aforesaid  persons 
"  to  fence  or  cause  to  he  fenced  the  said  quarry,"  the 
aforesaid  persons  ''  did  felonously  kill  the  said  George 
Seaboume.*' 

Thereupon  two  rules  nisi  to  quash  the  inquisitions 
and  recognizances  were  obtained  on  the  ground  that 
the  inquisition  was  bad  in  law  because  it  not  disclose 
an  offence  on  the  part  of  the  applicants. 

The  Quarry  (Fencing)  Act,  1887  (50  &  61  Vict.  c. 
19),  s.  3,  provides  that  a  quarry  within  fifty  yards  of 
a  highway,  and  not  separated  therefrom  by  a  secure 
and  sufficient  fence  *'  shall  be  kept  reasonably  fenced 
for  the  prevention  of  accidents,  and  unless  so  kept 
shall  be  deemed  a  nuisance  liable  to  be  dealt  with 
summarily  in  manner  provided  by  the  Publio  Health 
Act,  1875." 

Hon.  A.  Lytlelton,  showed  cause. — ^He  contended 
that  the  inquisition  was  sufficiently  stated,  and  cited 
Beg.  V.  Pocock,  17  Q.  B,  34,  and  Reg.  v.  Ingham,  29 
L.  J.  M.  0.  18.  The  offence  alleged  contains  all  the 
constituents  of  manslaughter. 

Danckwerte  and  Givynne  Jame$,  in  support  of  the 
rules. 

n.  Sutton  t  for  the  Pablto  Prosecutor. 

Weight,  J. — I  think  this  inquisition  must  be 
quashed.  Clearly,  if  it  had  been  simply  found  that 
the  three  defendants  did  felonously  kill  and  slay  the 
deceased  person,  it  would  have  been  enough,  but  I 
think  it  appears  to  be  a  general  rule  of  criminal 
pleading,  for  which  a  good  deal  of  support  can  be 
found  in  a  number  of  references  collected  in  Arch- 
bold*s  Pleadings  and  Evidence  in  Criminal  Gases  (21st 
ed.,  pp.  62,  229,  and  230)  that  although  a  simple 
statutory  form  of  indictment  or  inquisition  may 
suffice,  still,  if  the  party  chooses  to  resort  to  what 
may  bid  called  a  special  indictment  or  inquisition  the 
case  is  altered,  and  then  it  appears  that  every  part 
of  the  special  indictment  or  inquisition  which  stiettes 
the  material  elements  of  the  offence  charged  must 
state  it  so  as  in  law  to  state  a  sufficient  matter  to 
support  conviction.  Of  course  it  is  very  seldom 
material,  because  in  the  great  majority  of  cases  now 
there  is  abundant  power  to  amend,  but  unless  that  is 
amended  it  seems  to  be  fatal  on  demurrer,  and  in  a 
proper  case  upon  an  application  to  quash. 

I  should  like  to  test  it  in  this  way.  Supposing  here 
at  the  trial  the  jury  found  a  special  verdict  following 
the  very  terms  of  this  inqixisition,  it  would  be  entirely 
and  obviously  bad.  It  seems  to  me  that  is  a  very  fair 
test  to  apply.  There  is  no  common  law  duty  to  fence 
a  quarry  which  is  not  stated  to  be  so  situate  as  to  be  a 
public  nuisance.  There  is  no  statutory  duty  to  fence 
it  unless  it  is  within  a  certain  distance  of  a  highway, 
and  there  is  no  allegation  that  the  defendants  or  any 
of  them  had  any  such  relation  to  the  quarry  as  to 
involve  them  in  a  personal  liability  to  fence.  There- 
fore, clearly  a  special  verdict  to  this  effect  would 
have  been  entirely  bad.  I  do  not  say  that  is  an 
absolute  test  I  do  not  think  it  is,  but  it  illustrates 
the  kind  of  view  that  may  be  taken.  Then  in  an 
ordinary  case  very  likely  this  court  might  refuse  to 
quash  the  inquisition.  We  are  bound  by  the  case  of 
lieg.  V.  The  Great  Western  Railway  Co.,  36  W.  R.  506, 
20  Q.  B.  D.  410,  to  hold  that  we  sitting  in  this  court 
are  not  in  any  way  fettered  by  section  20  of  the  1^ 


Coroners*  Act.    That  only  binds  courts  of  assize  and 
so  on,  but  although  we  have  abundant  power  to 
quash,  we  might  refuse  to  exercise  it  unless  we  saw 
there  was  some  substance  in  the  case.    Here  unqncs- 
tionably,  as  regards  two  of  the  defendants,  there  is  s 
most  serious  defect  in  the  charge  against  them.    I  do 
not  think  it  can  be  contended  for  a  moment  that 
membcnrs  of  a  district  council  or  other  body  of  that 
kind  are  liable  to  a  charge  of  manslaughter  simply 
because  they  have  omitted  to  exercise  powers  vested 
in  them  to  cause  other  people  to  fence  places.    If  we 
thoceht  there  was  no  substance  in  the  objection  we 
should  probably  have  left  the  matter  to  be  dealt  with 
by  the  judge  at  the  assizes,  who  could  have  satisfied 
justice.    But  seeing  that  tiie  case  as  against  two  of 
the  defendants  is  one  of  such  a  character  that  it 
would  be  a  gross  injustice  to  make  them  appear  at 
the  assizes  and  stand  their  trial  upon  the  coroner's 
inquisition,  I  think  we  ought  to  interfere  and  quash 
this  inquisition  upon  the  grounds  that  I  have  stated. 
The  reasons  I  have  stated  apply  equally  to  the  defen- 
dant Tree  as  regards  the  power  to  quash,  but,  of 
course,  his  case  may  appear  a  different  one  in  sub- 
stance ;  I  do  not  say  it  is.    He  is  said  to  be  chairman 
of  the  Quarry  Co.    It  may  be  there  is  a  case  against 
him.    Mr.  Danckwerts  says  there  is  none.    We  can- 
not say  there  is  none,  and  therefore  nothing  we  say 
ought  to  preiudioe  the  right  of  the  Public  Prosecutor, 
if  he  thinks  nt  to  carry  the  case  further  against  that 
defendant.    I  do  not  think  either  of  us  wish  to  say 
for  a  moment  that  tiiere  is  or  is  not  any  case  against 
him,  but  merely  that  he  seems  to  stand  on  a  different 
footing  to  the  others.    It  follows  that  the  recogniz- 
ances must  be  quashed  without  reference  to  what  the 
form  of  them  is.  I  should  not  like  to  say  anything  about 
the  form  of  the  recognizance  without  considering  it 
further,  but  it  seems  to  be  quite  unusual  to  bind  over 
the  witnesses  to  prefer  a  biU  of  indictment.    I  do  not 
remember  seeing  that  in  recognizances  before.    My 
recollection  is  that  where  there  is  a  private  prosecutor, 
then  his  recognizance  is  to  prefer  a  bill  of  indict- 
ment, but  I  am  rather  inclined  to  think  that  the 
coroner,  or  whoever  drew  up  these  recognizances,  has 
mixed  up  the  two  things  together,  the  prosecutor's 
recognizance  and  tiie  witnesses'  recognizance. 

Bbuce,  J. — I  am  of  the  same  opinion.  It  is  quite 
true  tiiat  the  inquisition  contains  words  which,  if  they 
stood  alone,  would  have  been  a  good  inquisitioii,  but 
these  words,  I  think,  cannot  be  separated  from  the 
introductory  part  of  the  inquisition  or  from  the  state- 
ment  which  is  coupled  with  the  im^rtant  words  by 
the  word  "therefore.'*  The  inquisition  undertakes 
or  professes  to  show  the  particulars  under  which  the 
duty  arose,  and  it  says  that  because  that  duty  was 
not  performed,  therefore  there  was  a  f donioas  su^t. 
but  the  inquisition  altogether  neglects  to  set  out  in 
the  early  part  of  it  any  facts  which  imx>ose  a  daty. 
The  inquisition  is  as  if  it  stood  thus :  "  The  deceased 
fell  into  a  quarry  and  was  found  dead,  and  therefore 
the  persons  named  in  the  inquisition  did  feloniously 
kill  and  slay  the  deceased."  Where  the  inqoisition 
does  condescend  to  particulars,  and  when  those 
particulars  are  insufficient  to  set  out  any  legal  dnty 
or  culpable  negligence,  it  must  be  quashed  aa  bad  on 
the  face  of  it. 

With  reference  to  the  case  against  the  owner  of  the 
quarry,  I  do  not  know  that  I  need  add  anytiiing  to 
what  has  been  said  by  my  learned  brother*  I  may 
say  I  understand  it  to  be  a  general  rule  of  law  that  a 
person  is  not  to  be  held  criminally  responsihle  for  the 
neglect  of  a  subordinate,  and  if  he  oould  eatabli^ 
that  although  there  was  neglect  to  fence  the  quarry, 
it  was  not  his  neglect,  but  the  neglect  of  a  subor- 
dinate person,  he  has  power  to  do  so.   [/>ancA»eerls.— 
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C.  A.  S?0KB8  V.  Geost^nob  and  Wbst-knd  Railway  Termintjs  Hotel  Co.  (No.  1), 


C.  A. 


There  toe  tbe  costs.  The  coroner  has  chosen  to  show 
asoBb  here.]  [Wbiqht,  J.— We  have  no  power  to 
order  costs.] 

Solicitors,  Bridges,  SawteU,  &  Co.,  for  Thurst(m  dk 
Jetty,  Thombury;  Rowdiffes,  BawU,  &  Co.,  for  /SaZ»«- 
hwry  &  Qriffitha,  Bristol;  Solicitor  to  the  Treasury, 


(Soutt  of  appeal. 

From  Q.  B.  Div.  | 

(Lord  Esher,  M.R.,  and  A.  L.  \  May  24. 

Smith  and  Chitty,  L.JJ.)       ; 

Spokss  v.  Gbosvenob  and  West-end    Bailwat 
Tebmintts  Hotel  Co.  (No.  1).  (a.) 

Pradice — Discovery  of  documents — Action  for  fraudu- 
lent conspiracy — Ord.  31,  r.  12. 

An  order  for  discovery  of  documents  may  he  made 
cgainst  a  defendant  in  an  action  for  fraudulent  con- 
9piracy.  The  objection  that  the  production  of  any  docu- 
ment xooxdd  tend  to  criminate  the  defendant  can  he  made 
hy  him  in  his  affidavit  in  answer. 

Rcdfem  v.  Redfem,  39  W.  B.  212,  [1891]  P.  139, 
distinguished, 

Allhnsen  v.  Labouchere,  27  W.  B.  12,  3  Q.  B.  D. 
6H,  approved. 

Appeal  from  an  order  of  Grantham,  J.,  at 
chambers. 

The  plaintiff,  who  was  a  shareholder  in  the  Gros- 
▼enor  and  West-end  Bail  way  Terminus  Hotel  Co., 
fatODght  the  action  on  behalf  of  himself  and  other  the 
shardiolders  in  the  company  to  recover  damages. 

The  defendants  were  the  company,  the  directors  of 
the  company,  and  certain  tradesmen  who  had  supplied 
the  company  with  goods. 

The  plaintiff  alleged  that  the  defendants  other  than 
the  company  had  conspired  together  to  cheat  and 
defrand  the  company,  whereby  the  company  had  been 
damnified. 

The  plaintiff  applied  under  ord.  31,  r.  12,  for  an 
Older  duecting  Drew,  one  of  the  defendants,  to  make 
•D  affidavit  of  discovery  of  documents. 

The  defendant  Drew  opposed  the  application  on 
the  ground  that  such  an  order  could  not  properly  be 
made  against  a  person  who  was  charged  with  acts 
vhich  might  amount  to  a  criminai  offence.  Grantham, 
J.,  made  an  order  for  discovery. 

Drew  appealed. 

Pollard,  for  the  defendant  Drew. — The  only  cause 
of  action  in  this  case  is  conspiracy ;  therefore  any 
document  relating  to  the  matt^  in  question  may  tend 
to  criminate  the  defendant,  and  he  is  entitled  to  take 
the  objection  at  this  stage  of  the  proceedings.  In 
AUhusen  v.  Labouchere,  27  W.  B.  12,  3  Q.  B.  D.  654, 
which  was  a  case  of  interrogatories,  it  was,  no  doubt, 
held  that,  where  a  party  objected  to  answer  an  inter- 
rogatory on  the  ground  that  it  might  tend  to  criminate 
him,  he  ought  to  take  the  objection  in  his  affidavit  in 
answer,  and  was  not  entitled  to  have  the  interrogatory 
struck  out  as  objectionable.  But  there  is  a  distinction 
between  interrogatories  and  discovery  of  documents. 
Where  it  is  obvious  that  discovery  of  documents  is 
cnl^  sought  for  the  purpose  of  supporting  an  issue 
which  may  render  the  party  liable  to  punishment,  no 
order  ought  to  be  made :  Bedfem  v.  Bedfem,  39  W.  B. 
212,  [1891]  P.  139 ;  see  also  Ex  parte  Beynolds,  30 
W.  B.  651,  20  Ch.  D.  294. 

(a.}  Keported  by  F.  G.  Bugksb,  Esq.,  Banister-at- 
Law. 


J.  Eldon  Bankes,  for  the  plaintiff. — According  to 
the  decision  in  AUhusen  v.  Labouchere  and  the  general 
practice,  the  principle  is  that,  where  a  person  objects 
that  answering  a  question  or  making  discovery  of 
docmnents  may  tend  to  crimioate  him,  such  objection 
ought  to  be  ti^en  on  oath.  The  objection  which  the 
defendant  here  seeks  to  raise  is  really  an  objection  to 
the  production  of  documents.  He  ought  to  make  an 
affidavit,  and  in  his  affidavit  he  can  daim  that  he  is 
not  bound  to  produce  any  particular  docmnents :  see 
Seaward  v.  Bennington,  44  W.  B.  696,  and  Webb  v. 
East,  28  W.  B.  336,  6  Ex.  D.  108. 

Pollard,  hi  reply,  cited  Ecut  India  Co.  v.  Campbel, 
1  Ves.  sen.  246;  Cartwright  v.  Oreen,  8  Ves.  405; 
and  Paxton  v.  Douglas,  19  Ves.  225. 

Lord  ESHEB,  M.B. — This  is  an  action  against 
several  defendants  for  conspiracy  to  defraud.  The 
plaintiff  has  taken  out  a  summons  asking  for  an 
order  directing  one  of  the  defendants  to  make  an 
affidavit  of  discovery  of  documents.  An  order  made 
on  such  a  summons  is  practically  a  question  which 
has  to  be  answered  on  oath — Have  you  any  docu- 
ments-relating to  the  issue  in  the  cause?  If  you 
have,  give  a  &st  of  them.  The  defendant  contends 
that  the  court  ought  not  to  allow  the  question  to  be 
put.  The  plaintiff  does  not  deny  that  the  defendant 
may  refuse  to  answer  the  question  if  he  says  on  oath 
that  an  answer  might  tend  to  criminate  him,  but  the 
plaintiff  insists  that  he  ought  to  be  allowed  to  put 
the  question.  I  think  that  in  this  matter  we  are 
bound  by  the  authority  of  AUhusen  v.  Labouchere.  It 
is  said  that  that  only  decided  the  case  of  interroga- 
tories specially  so  called.  But  in  my  opinion  the 
decision  is  equally  applicable  to  the  case  where  a 
question  is  put  in  the  shap«  of  an  order  for  discovery 
of  documents.  The  decision  is  this,  that,  where  the 
person  to  whom  a  question  is  put  believes  that  an 
answer  might  tend  to  criminate  him,  he  cannot 
object  to  the  putting  of  the  question,  and  his  right  of 
objection  only  arises  when  he  takes  the  point  by  say- 
ing in  his  affidavit  in  answer — I  decUne  to  answer,  on 
the  ground  that  my  answer  might  tend  to  criminate 
me. 

It  is  argued  that  this  decision  has  been  overruled  in 
Bedfern  v.  Bedfem.  But  in  my  opinion  the  Court  of 
Appeal  cannot  have  intended  in  that  case  to  overrule 
AUhusen  v.  Labouchere,  which  was  not  even  cited  in 
argument.  I  think  that  Bedfern  v.  Bedfem  was 
decided  on  certain  peculiarities  of  divorce  law,  and 
must  not  be  taken  as  a  decision  on  the  general  law. 
AUhusen  v.  Labouchere  is  therefore  still  a  binding 
authority,  and  the  objection  which  the  defendant 
seeks  to  raise  cannot  be  taken  at  this  stage.  The 
appeal  must  be  dismissed. 

A.  L.  Smith,  L.  J. — ^This  is  an  action  for  defraud- 
ing a  company.  The  defendant  Drew  says  that  an 
order  for  discovery  of  documents  ought  not  to  be 
made  against  him,  because  he  is  not  bound  to 
criminate  himself.  In  my  opinion  discovery  of  docu- 
ments and  discovery  by  way  of  answers  to  interroga- 
tories on  facts  stand  on  the  same  basis ;  and  which- 
ever kind  of  discovery  it  may  be,  the  only  method  of 
objection  open  to  a  person  in  the  position  of  Drew  is 
to  answer  on  oath  that  discovery  may  tend  to  criminate 
him.  There  are  four  cases  on  the  subject :  Fisher  v. 
Owen,  26  W.  B.  581,  8  Ch.  D.  645;  AUhusen  v. 
Labouchere,  Webb  v.  East,  and  Seaward  v.  Bennington, 
two  of  them  dealing  with  documents  and  two  with 
interrogatories.  They  all  show  that  tiie  proper  time 
for  talong  the  objection  is  when  the  party  comes  to 
make  oath.  No  case  throws  doubt  on  the  rule  except 
Bedfern  v.  Bedfern.  There  the  decision  was  thiat 
discovery  ought  not  to  be  required  from  a  party  to 
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diyoFoe  proceedings,  when  it  was  sought  for  no  other 
purpose  than  to  prove  suoh  party  gml^  of  adultery. 
But  the  question  whether  the  respondent  had  heen 
guilty  of  adultery  was  one  which,  by  the  Divoroe 
Acts,  could  not  be  put  to  her  even  when  she  was  in 
the  witness  box.  The  Court  of  Appeal  did  not  in 
that  case  overrule  any  of  the  other  oases* 

Chttty,  L.J.,  concurred. 

Appeal  dinniseed. 

Solicitors  for  the  plaintiff,  Henry  Kimher  <&  Co. 

Solicitors  for  the  defendants,  Mossop  &  Bd/e. 


■] 


May  27. 


From  Q.  B.  Div. 

(Lord  Esher,  M.B.,  and  A.  L. 

Smith  and  Chitty,  L.JJ.) 

Bpokes  v.  Gbosyenob  and  West-end   Bailway 
Tebminits  Hotel  Co.  (No.  2).  (a ) 

Practice — Discovery  of  documents — Action  by  »hare~ 
holder  to  recover  damages  for  company — Company 
joined  cu  defendant — Right  of  plaintiff  to  discovery 
from  company — **  Other  party  " — Ord,  31,  r.  12. 

Where  a  shareholder  in  a  company  brings  an  action 
on  behalf  of  himself  and  the  other  shareholders  to 
recover  damages  for  the  company,  and  the  company  is 
joined  as  a  defendant  to  the  action,  an  order  may  be 
made  against  the  company  at  the  instance  of  the  plaintiff 
for  discovery  of  documents,  though  no  relief  is  sought 
against  the  company. 

Appeal  from  an  order  of  Day,  J.,  at  chambers. 

The  plaintiff,  who  was  a  shareholder  in  the 
Grosvenor  and  West-end  Bailway  Terminus  Hotel 
Co.,  brought  the  action  on  behalf  of  himself  and 
other  the  shareholders  in  the  company  to  recover 
damages. 

The  defendants  were  the  company,  the  directors  of 
the  company,  and  certain  tradesmen  who  had  supplied 
the  company  with  goods. 

The  plaintiff  alleged  that  the  defendants  other  than 
the  company  had  conspired  together  to  cheat  and 
defraud  the  company,  whereby  the  company  had  been 
damnified. 

The  plaintiff  applied  under  ord.  31,  r.  12,  for  an 
order  curecting  the  defendant  company  to  make  an 
affidavit  of  discoyery  of  documents. 

The  defendant  company  opposed  the  application  on 
the  ground  that,  as  no  issue  was  raised  in  the  action 
between  the  plaintiff  and  the  company,  such  an  order 
oould  not  properly  be  made  affainst  them. 

Day,  J.,  made  an  order  for  discoyery. 

The  defendant  company  appealed. 

Farwellf  Q.(7.,and  T.  M.  5^e7M,forthe  defendant 
oompany. 

J^  Eldon  Bankes,  for  the  plaintiff. 

Cur.  adv»  vult. 

May  27.— A.  L.  Smith,  L. J.,  read  the  foUowing 
judgment:  This  is  an  appeal  against  an  order  of 
Day,  J.,  ordering  the  Ghrosvenor  and  West-end  Bail- 
way  Terminus  Hotel  Co.  to  make  an  affidavit  stating 
what  documents  are  or  have  been  in  its  possession  or 
power  relating  to  the  matter  in  question  in  the 
action.  The  question  is  whether  the  learned  judge 
had  jurisdiction  to  make  the  order,  for,  if  he  had,  I 
do  not  doubt  upon  the  facts  before  us  that  his  dis- 
cretion was  well  exercised.  The  action  is  brought  by 
a  shareholder  on  behalf  of  himself  and  other  the  share- 

(a.)  Beported  by  F.  G.  Buokeb,  Esq.,  Barrister- 
at-Law. 


holders  in  the  hotel  company  against  its  directors  and 
certain  tradesmen  of  the  company  to  recover  for  the 
company  the  damages  it  is  said  to  have  sustained  by 
reason  of  its  directors  and  the  tradesmen  having,  as 
it  is  alleged,  conspired  together  to  cheat  and  defraud 
the  company,  whereby  the  company  has  been  damni- 
fied. The  proper  plamtiffs  in  such  an  action  would 
obviously  be  the  company,  but  in  the  droumstanoes 
existing  this  is  not  possible,  for  the  impeached 
directors  who  have  the  controlling  power  in  the 
company  do  not  assent  to  the  company  being  made 
plaintiff  and  without  that  assent  the  coznpany  cannot 
be  made  plaintiff.  To  obviate  this  difficulty  it  has 
for  many  years  been  the  practice  of  the  Court  of 
Chancery  in  circumstances  such  as  the  present  to 
make  the  oompanv  a  party  to  the  action  as  defendant, 
in  which  action  we  plaintiff  shareholder  asks  for  an 
order  not  tiiat  the  damages  recovered  should  be  paid 
to  him,  but  to  tiie  defendant  company,  and  in  this 
way  the  otherwise  insuperable  dmculty  of  main- 
taining the  action  is  got  over. 

This  is  what  has  been  done  in  the  present  case,  and 
the  order  for  discovery  at  the  instance  of  the  plsintiff 
shareholder  against  the  company  as  being  party  to  the 
action  has  beoi  made  by  Day,  J.    That,  in  the  cir- 
cumstances of  this  case,  the  oompany  is  a  neoessary 
party  to  the  suit  I  do  not  doubt,  for  without  the  oom- 
pany being  made  a  party  to  the  action  it  could  not 
proceed.  &e  point  is  now  taken,  not  by  the  company, 
but  in  truth  and  in  fact  by  the  impeached  directors, 
that  as  no  relief  is  asked  against  the  company  it  cannot 
be  put  under  discovery,  and  some  cases  have  been 
cited  in  support  of  this  proposition  which  show  that 
a  person  who  is  a  mere  witness  cannot  be  made  a 
party  to  the  suit  in  order  to  obtain  discovery  from 
him.    But  this  is  not  what  has  been  done  in  the 
present  case.    The  order  under  which  Day,  J.,  has 
acted  is  ord.  31,  r.  12,  of  the  Bules  of  the  Sapreme 
Court,  which  is  as  follows :  '<  Any  party  may     •     .     . 
apply  to  the  court  or  a  judge  for  an  order  directing 
any  other  party  to  any  cause  or  matter  to  make  dis* 
covery  on  oath  of  the  documents  in  his  possession  or 
power."    Why  is  not  the  company  an  "  other  party  " 
within  this  rule  ?    The  company  is  defendant  in  the 
action  in  order  that  the  action  may  be  maintained* 
and  to  my  mind  is  clearly  a  necessary  party,  which  a 
mere  witness  certainly  is  not. 

It  is  said  that  this  court,  in  Shaw  v.  Smiih^  35 
W.  B.  1S8,  18  Q.  B.  D.  193,  has  held  that  the  oom- 
pany, in*  a  case  like  the  present,  is  not  within  the 
order,  for  to  constitute  an  **  other  party  "  within  the 
meaninflr  of  the  order  there  must  be  '*  somerig^ht  to  be 
adjusted  in  the  action  between  the  company  and  the 
plaintiff"  (per  Lord  Esher),  or  **  some  community  of 
mterest"  {ver  lindley,  L.J.),  or  '*some  question  in 
conflict  in  the  action  "  (per  Ix>pes,  L.J.).  These  jndg- 
ments  were  given  in  a  case,  not  where  discovery  was 
sought  between  a  plaintiff  and  a  necessary  def  endant» 
but  in  a  case  where  a  question  of  discovery  aiose  be- 
tween two  defendants  in  an  action,  which  was  a  wholly 
different  matter.  No  case  has  been  cited  in  which 
ord.  31,  r.  12,  has  been  construed  as  above  between  a 
plaintiff  and  a  defendant  who  is  a  necessary  party 
to  an  action,  and  I  think  that  the  rule,  u|x>n  its 
true  construction,  in  a  case  like  the  present  ^ves  the 
jurisdiction  to  order  discovery  of  documents,  and 
that  the  order  of  Day,  J.,  must  therefore  be  upheld. 

Chitty,  L.J.,  read  the  following  judgment :  This 
is  an  appeal  by  the  defendant  hotel  company,  or  in 
their  name,  from  an  order  made  by  the  judge  in 
chambers  on  the  application  of  the  plaintiff,  whereby 
the  appellants  were  ordered  to  make  tiie  usnai 
affidavit  of  documents  relating  to  the  matters  in 
question  in  the  action.    The  action  is  brought  by  a 
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duidiolder  on  behalf  of  himself  and  other  the  share- 
hdden  in  the  company.    It  is  founded  on  an  alleged 
wrong  done  to  the  oompany.    For  snoh  a  wrong  the 
company  alone  oan  sne  at  law,  and  the  general  role 
if  the  same  in  equity.    (See  MacDougall  ▼.  Oardiner, 
M  W.  R.  118,  1  Gh.  D.  13.)    But  equity  has  admitted 
oertain  exceptions  to  this  general  rule,  one  of  whidh 
is  that  where  a  fraud  is  oommitted  by  persons  oom- 
mandmg  a  majority  of  votes,  the  minorify  can  sue  by 
'        a  ihareholder.    The  principle  of  the  ezcOT>tions  is  weU 
illiutrated  by  such  cases  as  Atwool  ▼.  Merryweather^ 
L  B.  6  Eq.  464n,  decided  by  Wood,  V.C,  in  1867 ; 
Mmery.  Hooper* »  Telegraph  Works,  22  W.  R.  396.  L.  R. 
9Ch.  App.  350,  decided  by  James  and  Hellish,  L.JJ. ; 
and  Mason  y.  Harris,  27  W.  R.  699,  11  Ch.  D.  97, 
deouled  by  the  Court  of  Appeal.    As  was  said  by  Sir 
Qaoige  Jessel  in  Mason  ▼.  Harris,  the  reason  for  tiie 
esoeptkm  is  plain ;    unless  it  were  aUowed,  it  would 
be  in  the  power  of  the  majority   to   defraud  the 
minority  with  impunity.    On  the  allegations  made 
in  the  statement  of  claun  this  case  falls  within  Mason 
T.  Harrii.    The  substance  of  the   case  set  up  is  a 
oonspiraoy  on  the  part  of  the  directors  of  the  company 
and  the  manager  and  certain  tradesmen  to  defraud 
the  oompany  by  pommissions,  ezcessiFe  charges  for 
goods  supplied,  charges  for  goods  not  suppli^,  and 
oiher  means ;    that  the  company  have  in  fact  been 
^laeby  defrauded ;    and  that  the  persons  implicated 
in  the  fraud  have  obtained  the  control  of  the  com- 
pany and  a  majority  of   votes,   rendering    it  im- 
possible  to    bring  the  action  in  the  name   of  the 
oonmany.      The  directors  and  others  chiu:ged  with 
the  frand  are  defendants.    To  such  an  action  as  this 
the  company  is  a  necessary  defendant.    The  reason  is 
ohrjoas;  the  wrong  alleged  is  done  to  the  company, 
and  the  oompany  must  be  a  party  to  the  suit  in  order 
to  be  bound  by  the  result  of  the  action  and  to  receive 
the  money  recovered  in  the  action.    If  the  company 
ware  not  bound,  it  could  bring  a  fresh  action  for  the 
aame  oanse  if  the  action  failed  and  there  was  sub- 
ssqoBnt]  J  a  change  in  the  board  of  directors  and  the 
voting  power.    Obviouslv,  in  such  an  action  as  this  is 
a>  ^^eaAo  relief  is  asked  against  the  company ;  and 
obnously,  too»  what  is  recovered  cannot  be  paid  to  the 
plaintiff  repreeenting  the  minority,  but  must  go  into 
the  coffiara  of  the  company. 

It  waa  mrguBd  for  the  appellants  that  the  company 
mm  made  pAxty  for  the  purpose  of  discovery  only, 
and  aothontiefl  were  cited  to  show  that,  where  no 
raBef  is  asked  against  a  party,  he  cannot  or  ought 
not  to  be  compelled  to  make  discovery.     But  this 
aiganient  and  theae  authorities  have  no  bearing  on 
tiie  present  case,  where,  as  already  shown,  the  action 
CBODot  ixrooeed  in  the  absence  of  the  defendant  com- 
pany, and  the  company  is  interested  in  and  will  be 
mnd  by  the  result.    The  order  complained  of  was 
nade  onder  rule  12  of  order  31.    That  rule  speaks  of 
**  other  party  " ;  an  order  for  discovery  may  be  made 
9gUDgt  "  any  other  party  to  any  cause."    It  was 
acgoed  for  the  appeUanta  that  the  oompany  was  not 
any  other  party  within  the  meaning  of  the  rule,  and 
the  decision  of  this  court  in  Shaw  v.  Smith  was  relied 
unon  in  snpport  of  the  argument.    But  that  case  is 
ctaady  disting^uishable.      The   question    there   was 
between  oo-defendants,  and  not,  as  here,   between 
the  pliM*iM^  and  a  defendant.    What  the  court  was 
Uiare  oonaidering  was  whether  the  term  **  any  other 
party  "  meant  '*  opposite  party,"  the  expression  used 
in  role  1  of  the  same  order,  and  whether  it  ought  to 
be  cut  down  so  as  to  apply  only  to  a  party^  on  the 
ether  side  of  the  record.    The  court  held  that  it  ought 
aoi. 

I  aot  of  opinion  that  this  case  falls  within  the 
mK^mfi^  pEOTiaions  of  the  rule  in  question,  and  that 
ttera  was  jnxiadiction  to  make  the  order. 


Lord  ESHBB,  M.R.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Henry  Kimher  4s  Co, 

Solicitors  for  the  defendants,  Mossop  &  BoJfe^ 


,^i 


May  17. 


From  Q.  B.  Div. 
(Lord  Esher,  M.R.,  and  A. 
Smith  and  Chitty,  L.JJ.) 

Feankxnstein  v.  Gayht  and  Othbbs.  (a.) 

Practice — Discovery — Documents — Affidavit  of  docu' 
ments — Oljection  to  produce — Conclusiveness  of  affi- 
davit. 

In  an  action  against  directors  for  an  alleged  fraudu- 
lent  misrepresentation  in  the  prospectus  of  a  company  to 
the  effect  t?uit  more  tJian  12,000  cyclists  in  London  cUone 
had  enrolled  themselves  as  annual  subscribers  to  the 
oompany,  the  defendants  made  an  affidavit  of  documents 
in  which  they  said  that  they  had  in  their  possession 
12,500  applications  by  persons  wishing  to  be  enrolled  as 
annual  subscribers  to  the  company,  but  they  objeded  to 
produce  these  documents  on  the  ground  that  they  formed 
part  of  the  evidence  supporting  the  defendants*  case,  and 
did  not  support  or  tend  to  support  the  plaintiff* s  ccue, 
and  contained  nothing  impeaching  the  defendants*  case. 

Held,  tJiat,  there  being  nothing  to  show  that  the  affi^ 
davit  erroneously  represented  or  misconceived  the  nature 
of  the  documents,  they  were  protected  from  production. 

Appeal  from  Day,  J.,  at  chambers. 

The  action  was  brought  against  the  directors  of  a 
company  and  the  oompany  for  the  return  of  the 
deposit  paid  by  the  plaintiff  upon  an  application  for 
certain  shares  in  the  company,  the  plaintiff  alleging 
that  he  was  induced  to  apply  for  the  shares  by, 
amongst  others,  a  false  and  mudulent  representation 
in  the  prospectus  issued  by  the  directors  that  in 
London  alone  more  than  12,000  cyclists  had  enrolled 
themselves  as  annual  subscribers  at  £1  6s.  per  annum. 
The  plaintiff  also  claimed  rescission  of  the  contract  to 
take  the  shares  and  damages. 

The  defendants  in  their  affidavit  of  documents 
stated  that  they  had  in  their  possession,  amongst 
others,  the  following  documents:  '<  12,600  applica- 
tions by  persons  wishing  to  be  enrolled  as  annual 
subscribers  to  the  company,"  but  they  objected  to 
produce  them  *'  on  the  ground  that  they  form  part  of 
the  evidence  supporting  the  defendants'  case,  and  do 
not  support  or  tend  to  support  the  plaintiff's  case, 
and  contain  nothing  impeaching  the  case  of  the 
defendants." 

Day,  J.,  reversing  the  order  of  the  Master, 
refused  to  order  inspection  of  the  above  documents. 

The  plaintiff  app^ed. 

C.  Oregson  EUis,  for  the  plaintiff.— The  plaintiff 
ought  to  have  inspection  of  these  documents.  They 
are  the  subject-matter  of  the  action,  and  are  the  very 
documents  about  which  the  dispute  in  the  action  has 
arisen.  The  plaintiff  alleges  that  they  are  not  bond 
fide  applications  by  persons  to  be  enrolled  as  sub- 
scribers. They  may  be  mere  inquiries  as  to  the 
terms  of  membership.  The  defendants  have  not 
steted  that  they  intend  to  put  them  in  evidence 
at  the  trial.  He  referred  to  Corribe  v.  Corporation 
of  London,  1  Y.  &  C.  Ch.  Cas.  631 ;  Attomey-General 
V.  Emerson,  31  W.  R.  191,  10  Q.  B.  D.  191. 

E.  U,  Bullen,  for  the  defendant,  was  not  called 
upon. 

(a.)  Reported  by  W.  F.  Bar&y,  Esq.,  Barrister- 
at-Law. 
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Lord  ESHEB,  M.B. — This  is  an  action  in  which  the 
plaintiff  ohazji^  the  defendants,  the  directors  of  tiiie 
company,  with  false  and  frandulent  misrepresenta- 
tions. He  alleges  as  one  of  the  frandment  mis- 
representations a  statement  in  the  prospectus  of  the 
company  that  12,000  annual  sabscribors  nad  enrolled 
themselyes  in  London  alone.  The  defendants  in  their 
affidavit  of  documents  state  that  they  have  in  their 
possession  applications  from  12,500  persons  wishing 
to  be  enrolled  as  subscribers,  but  they  object  to  pro- 
duce them  upon  the  ground,  in  substance,  that  they 
relate  to  the  defendants'  case  and  not  to  the  plaintiff's 
case,  and  contain  nothing  impeaching  tiie  defendants' 
case.  What  is  the  law  applicable  to  that  state  of 
things  f  In  AUomey-Oeneral  ▼.  Emerson  this  court, 
after  citing  the  rule  laid  down  by  Knight-Bruce,  L.J., 
in  Combe  ▼.  Corporation  of  London,  said  that  the  docu- 
ments were  protected  from  production  unless  the 
court  was  reasonably  satisfied,  or  reasonably  certain, 
that  the  defendant  had  erroneously  represented  or 
had  misconceiTed  the  nature  of  the  documents  as  to 
which  he  was  swearing.  That  reduces  the  question 
to  this,  whether  we  are  reasonably  satisfied  that 
the  defendants'  grounds  for  objecting  to  produce  the 
document  are  not  correct.  I  see  no  reason  to  doubt 
that  the  documents  cannot  support  the  plaintiff's 
case,  and  can  only  support  the  defendants'  case,  and 
do  not  contain  anyfmng  impeaching  the  defence. 
The  appeal  must  therefore  be  dismissed. 

A.  L.  Smith  and  Chttty,  L.JJ.,  concurred. 

Appeal  di^misaed. 

Solicitors   for    the    plaintiff,    Bentwich ;    Watkin 
Williams  &  Co. 
Solicitor  for  the  defendants,  T,  Wilkinson. 


March  27. 


Chan.  Div.  ) 
Nortii,J.  j 

In  re  ToLElCAN. 

Westwood  v.  Bookeb.  (a.) 

WiU — Administrator  pendente  Mt^-^Appointm^eni  hy 

Probate  Division — Suing  administrator  j^ndente  lite 

in  Chancery  Division — Motion  to  stay  action — Court 

of  Probate  Act,  1857  (20  &  21  Vict.  c.  77),  ss.  70,  71. 

An  administrator  pendente  lite  of  the  personal  estate 
of  a  deceased  appointed  hy  the  Probate  Division  may  be 
sued  by  creditors  of  tJie  estate  in  the  Chancery  Division 
witJumt  leave. 

Motion. 

The  defendant  had  been  appointed  by  the  Probate 
Division  administrator  pendmte  lite  of  the  personal 
estate  and  receiver  of  the  real  estate  in  an  action  con- 
testing the  validity  of  the  will  of  James  Toleman. 
After  such  appointment  tiie  plaintiff,  suing  on  behalf 
of  himself  and  all  other  creditors,  brought  the  present 
action  by  originating  summons  in  the  Ghanoery  Divi- 
sion against  the  defendant  as  administrator  of  the 
estate  of  James  Toleman  for  (1)  an  accoimt  of  certain 
dealings  between  Toleman  and  the  plaintiff  with 
reference  to  certain  building  and  financing  operations ; 

(2)  as  far  as  necessary  administration  of  the  estate 
and  payment  of  what  might  be  due  to  the  plaintiff ; 

(3)  the  appointment  of  a  receiver ;  (4)  an  account  of 
what  was  due  to  the  estate  of  Toleman  in  respect  of 
a  mortgage  from  the  plaintiff  to  Toleman,  and  that 
the  mortgage  might  be  redeemed,  the  plahitiff  being 
willing  and  offering  to  redeem  the  same ;  (5)  sale  of 
the  property  comprised  in  the  mortgage. 

(a.)  Beported  by  B.  Sillem,  Esq.,  Barrister-at-La^^. 


The  defendant  had  applied  by  motion  in  the 
Probate  Division  to  restrain  the  present  action,  and 
on  the  motion,  that  court  made  an  order  giving 
leave  to  the  defendant  to  defend  the  present  action, 
and  to  apply  for  a  stay  therein,  or  to  take  such  other 
steps  as  he  might  be  advised ;  and  under  the  present 
circumstances  the  court,  without  decidin£p  whether  or 
not  leave  was  required,  refused  to  give  leave  to  the 
plaintiff  to  commence  or  continue  proceedings  in 
the  Chancery  Division  against  the  administrator 
pendente  lite  and  receiver,  and  refused  also  to  restrain 
the  plaintiff  from  suing  the  administrator  pendente  Ute 
and  receiver  in  the  action  In  re  Toleman,  Westwood  v. 
Booker ;  and  the  court  gave  leave  to  the  administrator 
pendente  lite  to  a,ppeel  m>m  such  refusal. 

The  present  motion  was  by  the  defendant  that  all 
proceeoings  in  the  chancery  action  might  be  stayed, 
on  the  ground  (1)  that  the  action  had  been  brought 
affainst  the  defendimt  solely  in  his  capacity  as 
administrator  pendente  lite  appointed  by  the  Pro- 
bate Division  in  the  exercise  of  its  probate  juris- 
diction, and  pending  proof  the  will  of  James 
Toleman,  and  after  notice  to  the  plaintiff  of  the 
defendant's  position,  and  without  leave  and  in  con- 
tempt of  the  Probate  Division ;  (2)  that  in  any  case 
this  action  was  frivolous  and  vexatious  as  against  the 
defendant,  who  had  no  interest  in  the  estate  of  James 
Toleman,  and  no  rights  in  relation  thereto  except  as 
such  officer  aforesaid. 

The  motion  also  asked  for  costs  as  between  solicitor 
and  client. 

Ashton  Cross  and  Priestley,  for  the  motion. — ^The 
defendant  as  administrator  is  an  officer  of  the  Probate 
Division,  and  it  is  a  contempt  to  sue  him  without 
leave  (see  section  70,  Probate  Act,  1857).     An  action 
cannot  be  maintained  against  an  administrator  ad 
litem  to  establish  the  titie  of  the  plaintiff  as  sole  next- 
of-kin  of  an  intestate  (DoiodesweU  v.  Dowdeswdl,  27 
W.  B.  241,  9  Ch.  D.  294).  EUice  v.  Goodson,  2  CoU.,  at 
p.  9,  gives  the  form  appointing  an  administrator  for 
the  purposes  of  a  suit  in  Chancery,  and  it  is  difftsrent 
from  the  form  of  appointment  in  the  Probate  Division. 
In  Searle  v.  Choat,  32  W.  E.  397, 25  Ch.  D.  723,  it  was 
held  that  a  receiver  appointed  by  the  court  cannot  be 
sued  without  the  leave  of  the  court.    Moreover,  the 
administrator  is  to  act  under  the  direction  of  tho 
Probate    Division,    and    cannot  be  called   upon  to 
account  to  a  creditor  in  another  court.     [NoBTH,  J., 
cited  Tichborne  v.  Tichbome,  17  W.  B.  832,  L.  B.  1  P. 
&  D.  730.] 

Swinfen  Eady,  Q.C..  and  J.  M.  Stone^  for  the 
plaintiff,  were  not  called  upon. 

NoBTH,  J.,  after  stating  the  facts  and  referring  to 
sections  70  and  71  of  the  Probate  Act,  1857, 
said:  In  the  Chancery  Division  a  receiver  maybe 
appointed  of  the  real  or  personal  estate,  but  in  the  Pro- 
bate Division  under  the  Probate  Act  a  receiver  cannot 
be  appointed  of  the  personal  estate,  but^  an  skdminis- 
trator  is  appointed,  which  is  a  much  wider  appoint- 
ment. But  as  there  is  now  a  dispute  pending  as  to 
the  validity  of  the  will  of  the  testator  the  adminis- 
trator is  only  appointed  pendente  lite.  The  idea  that 
after  that  litigation  is  ended  a  creditor  ag^amst  the 
estate  who  had  commenced  an  action  agpednst  the 
administrator  pende?!^  lite  would  have  to  start  de  novo 
against  the  person  found  to  be  executor  or  against  a 
general  administrator  seems  to  me  to  be  iRrron^.  If 
the  proceedings  are  commenced  against  the  adminis- 
trator pendente  lite  they  will  be  continued  against  the 
executor  or  asfainst  the  full  administrator  when  he  ii 
appointed.  The  administrator  pendente  lite  has  all  the 
powers  of  a  full  administrator  except  the  power  to 
distribute  the  residue  of  the  personal  estate.     Soeh 
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an  administrator  stands  no  doubt  in  a  peculiar  posi- 
tion, and  he  can  apply  to  the  court  for  directions 
and  can  act  under  its  direction ;  but  to  say  that  he  is 
not  in  the  position  of  a  general  administrator  is  to  go 
beyond  what  the  Act  says.  I  think  he  can  be  sued. 
It  wonld  be  monstrous  if  he  could  not,  because  while 
the  parties  are  fighting  as  to  who  shall  have  control 
of  the  estate  the  Statute  of  Limitations  might  be 
running  and  the  creditors  would  be  left  out  in  the 
cold. 

In  Tichbome  ▼.  Tichhome  such  an  administrator 
was  sued  in  the  Court  of  Chancery,  and  a  decree 
for  administration  was  made.  1  am  not  prepared  to 
ny  that  on  the  hearing  of  the  originatiDg  summons 
I  should  give  the  plaintiff  the  relief  for  which  he 
asks.  It  might  be  that  the  court  might  give  the 
relief,  but  on  the  other  hand  the  court  might  think 
it  better  to  order  the  summons  to  stand  over  until 
a  foil  administrator  had  been  appointed.  That  is  a 
matter  of  discretion  to  be  dealt  with  as  it  arises,  but 
I  see  no  reason  why  proceedings  on  this  simimons 
should  now  be  stayed. 

Motion  refused  with  coats. 

Solicitors,  E.  Fun^rey;  Baillie  A  Cato. 


Keke^chjj.}  March  30. 

Spilleb  v.  Tttbnbb.  (a.) 

Company — English  company  trading  in  colony — Prefer' 
tnce  and  ordinary  etockholders — Dividend  duty  m- 
poied  by  Colonial  Legislature — Incidence  of  duty. 

An  English  company  originally  formed  in  1841  by  a 
eowtract  of  copartnership,  and  afterwards  incorporated 
under  the  Joint  Stock  Companies  Act,  1856,  carried  on 
business  in  a  colony ;  and,  under  the  powers  conferred 
en  it  by  its  original  contract  of  copartnership,  created, 
guaranteed  5  and  6  per  cent,  preference  stock  entitled  to 
tumulaiivt  payment  of  interest  in  priority  to  its  ordinary 
stock. 

The  Colonial  Legislature  imposed  a  **  dividend  duty  *' 
on  the  dividends  and  interest  paid  on  the  capital  of  the 
comvany  employed  in  the  colony. 

Held,  that  the  contract  between  the  various  classes  of 
shareholders  was  an  English  contract,  and  therefore  that 
an  Act  passed  by  the  Colonial  Legislature  would  not 
affect  the  rights  of  the  preference  stockholders  not  domi^ 
eiled  in  the  colony,  and  that,  consequently,  the  preference 
stockholders  were  entitled  to  receive  their  interest  in  full, 
and  that  the  duty  thereon  must  be  paid  out  of  the  general 
assets  of  the  company. 

This  was  a  special  oase  stated  in  pursuance  of  B.  S.  C. » 
Old.  34,  to  obtain  the  decision  of  the  court  as  to 
the  manner  in  which  (1)  the  diTidend  duty  payable  to 
the  GkiTeniment  of  the  Colony  of  Queensland  under 
the  Diiridend  Duty  Act  of  1890  of  the  Leffislature  of 
that  colony,  and  (2)  the  income  tax  paycu>le'  to  the 
Gorermnentof  the  Colonj  of  New  South  Wales  under 
the  Land  and  Income  Tax  Assessment  Act  of  1895 
and  the  Income  Tax  Act  of  1895  of  the  Legislature 
of  that  colony — so  far  as  such  dividend  duty  and  in- 
eome  tax  reipeotively  were  imposed  upon  or  payable 
in  respect  of  the  interest  payable  to  the  holders  of 
the  j^naranteed  preference  stodcs,  boUi  6  per  cent. 
and  5  per  cent.,  of  the  Scottiah  Australian  Inyest- 
Bwnt  Go.  (Umited)  ought,  between  the  different  dasses 
of  holders  of  stock  (ordinary  and  preference)  of  the 
defendant  company,  to  be  borne  and  paid. 

(a.)  BepoETted  by  C.  C.  Hxnsley,  Esq.,  Barrister- 
at-Law. 


The  action  was  brought  by  the  plaintiff  Spiller  on 
behalf  of  himself  and  all  other  holders  of  consoli- 
dated ordinary  stock  of  the  company  against  the 
defendant  Turner,  who  was  by  order  authorized  to 
defend  on  behalf  of  himself  and  all  other  holders  of 
the  guaranteed  preference  stocks,  both  6  and  5  per 
cent.,  and  the  company. 

The  defendant  company  was  originally  formed  by 
contract  of  a  copartnership  in  1841,  and  was  on  the 
27th  of  Octobcor,  1856,  duly  registered  under  the 
provisions  of  the  Joint-Stock  Companies  Act  of  1856 . 
(19  &  20  Vict.  c.  47),  and  therefore,  by  virtue  of 
sections  177  and  196  of  the  Companies  Act  of  1862, 
became  goYemed  by  the  provisions  of  the  Act  of 
1862,  save  as  otherwise  provided  by  section  196  of 
that  Act. 

The  provisions  of  the  contract  of  copartnership 
so  far  as  were  material  to  the  present  case  were 
shortly  as  follows :  By  article  1  it  was  provided  that 
the  object  and  business  of  the  company  should  be  thd 
acquisition  of  and  trading  in  land  and  real  or  personal 
property,  as  therein  provided,  in  Australia  and  other 
!^ritiBh  Colonies.  By  article  2  it  was  provided  that 
{inter  cUia)  the  capitiu  could  be  increased  by^  the  issue 
of  new  shares  either  upon  the  same  footing  as,  or 
with  any  special  or  other  preference  or  priorit^p"  over» 
the  original  shares  as  therein  provided.  And  it  was 
declared  that  the  company  should  be  deemed  to  be 
established  in  England,  and  that  the  principal  office 
or  plaoe  of  business  should  be  in  the  City  of  London, 
and  that  the  directors  might  appoint  bnmdi  offices  in 
Australia  and  certain  other  colonies  as  they  might 
think  fit. 

By  article  6  it  was  provided  {inter  alia)  that  the 
directors  should  possess  all  usual  powers,  indudmg 
powers  for  appointing  agencies  in  the  Australian 
colonies. 

By  article  16  provision  was  made  for  the  deter- 
mination by  the  directors,  after  striking  the  half- 
yearly  balance,  whether  any  or  what  half-yearly 
dividend  should  be  paid,  and  what  sum  should  be  set 
aside  for  forming;  a  reserve  fund. 

By  article  22  it  was  provided  that  any  danses  and 
conditions  of  the  contnust  might  be  rescinded,  varied, 
or  added  to  by  such  a  majority  of  the  stockholders  as 
therein  mentioned. 

The  capital  of  the  company,  which  oriffinally 
consisted  of  £100,000  in  shares  of  £1  each,  and 
which  was  subsequently  converted  into  "stock,** 
was  from  time  to  time  increased,  and  on  the  28th 
of  April,  1865,  as  set  forth  in  paragraph  7  of  the 
n>eoial  case,  in  pursuance  of  a  resolution  passed  by 
the  company,  £200,000  6  per  cent,  guaranteed  pre- 
ference stock  was  created  and  issued  on  the  following 
conditions:  that  such  stock  should  "bear  and  be 
entitled  to  in  perpetuity  a  guaranteed  interest  at  the 
rate  of  6  percent,  per* annum,  and"  should  "have 
priority  in  all  respects,  and  as  well  in  respect  of 
principal  as  interest  and  arrears  of  interest  (if  any)  of 
all  stock  of  the  company,  and  should  be  transmissible 
and  transferable  in  the  same  manner  and  according  to 
the  same  regulations  and  provisions  as  the  other  stock 
of  the  company,  but  so  Ihat  the  holders  of  such 
stock  "  should  "  not  in  respect  thereof  be  entitled  to 
vote  or  be  qualified  to  be  elected  as  directors  of  the 
company,"  and  certificates  for  the  same  under  seal  of 
the  company  were  duly  issued.  In  a  similar  manner, 
in  June,  1879,  a  sum  of  £200,000  "5  per  cent, 
guaranteed  preference  stock  "  was  created,  holders  of 
which  it  was  provided,  subject  only  to  the  6  per  cent, 
preference  stock,  should  be  entitled  to  receive  in  per- 
petuity interest  thereon  at  the  rate  of  5  per  cent,  per 
annum  out  of  the  profits  of  the  company  aocmed  and 
undivided  from  time  to  time  when  such  interest 
became  due,  and  also  to  receive  any  arrears  of  interest 
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out  of  profits  aoorned  and  imdiTided  sabaequent  to  the 
date  when  Buoh  arrears  became  due  in  preference  and 
priority  to  any  payment  out  of  snoh  profits  to  the 
holders  of  the  ordinary  stock  of  the  company,  and 
also  in  the  event  of  the  dissolution  of  the  company  to 
xeoeiTe  payment  of  their  principal  and  all  interest  and 
arrears  thereof  (if  any)  then  due  out  of  the  assets  of 
the  company  in  preference  and  priority  to  any  distribu- 
tion of  such  assets  among  the  nolders  of  the  ordinary 
stock  of  the  comnany,  but  the  holders  of  such  5  per 
cent,  guaranteed  preference  stock  should  not  in 
respect  thereof  be  entitled  to  attend  or  yoto  at  any 
meeting  of  the  company  or  be  qualified  to  act  as 
directors  of  the  company  or  to  any  other  privilege  or 
benefit  as  stockholders  of  the  company  other  than 
such  as  was  expressly  given  by  the  resolution.  And 
it  was  provided  that  tke  resolutions  with  respect  to 
such  newly-created  stocks  should  form  part  of  the 
company's  regulations  or  contract  of  co-partnership, 
and  that  such  regulations  or  contract  should  be  read 
subject  thereto,  and  should  be,  and  thereby  were, 
altered  accordingly. 

By  resolutions  of  the  company  in  May  and  June, 
1884,  a  further  sum  of  £200,000  5  per  cent,  guaranteed 
preference  stock  was  created  and  issued  on  the  same 
footing  and  conditions  as  the  last  issue,  and  certificates 
for  this  and  the  preceding  issue  were,  under  seal  of 
the  company,  duly  issued  to  all  the  6  per  cent,  pre- 
ference stoocholders,  containing  a  statoment  of  the 
conditions  under  which  the  stock  was  issued.  In 
1892  the  contract  of  copartnerdbip  was,  in  exercise 
of  the  power  therein  given,  altcved  so  as  to  increase  the 
company's  capital  which,  at  the  time  this  action  was 
brought  amounted  to  £1,600,000,  of  which  had  been 
issued  £200,000  6  per  cent,  preference  stock, 
£400,000  5  per  cent,  preference  stock,  and  £500,000 
ordinary  stock. 

The  company  was  never  registered  or  incorporated 
in  or  under  the  laws  of  any  colony  in  Australia.  The 
head  office  had  always  been  in  London,  but  the  com- 
pany since  its  formation  had  always,  and  still,  carried 
on  its  authorized  business  in  the  colonies  of  Queens- 
land and  New  South  Wales  and  other  colonies  of 
AoBtralia,  and  had  thereby  made  profits. 

On  the  6th  of  November,  1890,  the  Queensland 
Legislature  passed  an  Act  intituled  "an  Act  to 
impose  duties  in  respect  of  dividends,"  by  which  it 
was  enacted  (tn^  aZta),  section  2 :  "In  this  Act 'com- 
pany' includes  every  incorporated  company  or 
association  wheresover  and  howsoever  incorporated, 
associated,  or  formed,  and  whether  under  the  laws  of 
Queensland  or  under  the  laws  of  any  country,  and 
whether  under  a  statute,  letters  patent,  charter,  or 
otherwise,  which  carries  on  business  in  Queensland." 
(The  section  also  defined  "  manager  "  as  "  the  person 
whose  name  is  notified  to  the  colonial  treasurer  as  the 
manager  of  the  company  under  the  provisions  of  the 
Act."!  ^ 

Dividend  was  defined  as  meaning  "every sum  of 
money  intended  to  be  paid  or  credited  to  or  distri- 
buted among  any  members  or  in  any  company 
except  in  a  winding-up  or  on  a  reduction  of  capital, 
and  whether  it  is  calLod  by  the  name  of  dividend, 
bonus,^  profit,  interest,  or  any  other  name. 

Section  3  provided  that  "  every  company  carrying 
on  business  in  Queensland  which  has  not  its  head 
office  or  chief  place  of  business  in  Queensland  is  to 
have  a  manager  residing  in  the  colony  and  a  principal 
office  at  which  any  writ,  notice,  or  other  instrument 
fiffecting  the  company  may  be  delivered." 

Section  8  provided  that  "  companies  which  have 
not  their  head  office  or  chief  place  of  business  in 
Queensland  shall,  on  or  before  the  1st  of  April  in  each 
jear,  by  a  stetutory  dedication  by  their  manager, 
lorwara  to  the  colonial  treasurer  particulars  of  {inter  j 


alia)  the  amount  of  all  dividends  dedazed  by  the  com- 
pany during  that  year,  and  the  dates  when  they  were 
respectively  declared,  and  shall  at  the  same  time  pay 
to  the  colonial  treasurer  a  duty  equal  to  the  sum  of 
Is.  for  every  20s.,  and  a  proportionate  sum  for  evenr 
part  of  208.,  or  of  so  much  of  the  total  dividends 
dedared  by  the  company  during  the  year  as  is  pro- 
portionate to  the  average  amount  of  the  capital  of 
the  company  employed  in  Queensland  during  the 
year  as  compared  with  the  total  average  capital  of 
the  company  during  the  year." 

A  "  manager "  for  the  purposes  of  this  Act  wss 
appointed  by  the  company,  and  he,  in  accordance 
with  the  provisions  of  the  Act,  in  1891,  1892,  1893, 
1894,  and  1895  duly  made  a  return  to  the  colonial 
treasurer  of  the  average  amount  of  the  assete  of  the 
company  in  Queensland  during  that  year,  and  the 
amount  of  all  dividends  declared  by  the  comnaay  on 
its  ordinary  stock,  and  at  the  same  time  paia  to  the 
colonial  treasurer  a  duty  equal  to  Is.  on  eveiy  208.  of 
so  much  of  the  total  dividends  dedared  by  the  com- 
pany on  ito  ordinary  stock  as  was  proportionate  to 
the  amount  of  capital  employed  by  the  company  in 
Queensland  as  compared  with  its  total  capital,  but  no 
return  was  made  or  duty  paid  in  respect  of  interest 
paid  to  preference  stockholders. 

In  an  action  brought  in  1896  by  the  Attomey- 
Qenend  of  Queensland  the  Supreme  Court  of  Queens- 
land delivered  judgment  in  April,  1896,  by  which 
the  court  found  that  dividend  duty  on  the  interest  on 
the  preference  stock  was  payable  since  1890,  and  a 
sum  of  upwards  of  £3,600  was  paid  by  the  company 
as  such  duty  due  from  1890  to  1895. 

From  1896  the  company  duly  paid  Queensland 
dividend  duty  upon  the  mterest  payable  to  preference 
stockholders  as  wdl  as  on  dividends  paid  on  ordinary 
shares. 

Down  to  the  1st  of  January,  1896,  the  defendant 
company  has  paid  to  the  holders  of  the  said  6  per  oent. 
ffuaranteed  preference  stocks,  and  to  the  holders  of 
8ie  said  5  per  cent,  guaranteed  preference  stock,  the 
full  amoimt  of  the  interest  payable  in  respect  of  audi 
stocks  respectivdv  with  a  deduction  only  of  the 
income  tax  payable  under  the  Income  Tax  Aats  of 
the  United  Kingdom,  and  without  any  deduction  in 
respect  of  the  said  Queensland  dividend  duty.  Since 
the  said  1st  of  January  1896  the  defendant  oompany 
had  not  paid  the  interest  on  the  said  preference  atodks 
in  fully  but  had  deducted  therefrom  the  amount  of  the 
dividend  duty  paid  under  the  Act  of  1890  to  the 
Qovemment  of  Queensland  in  respect  of  such  interest, 
and  had  placed  the  amount  so  deducted  to  the  credit 
of  a  suspense  account  to  abide  the  decision  of  the 
court  upon  the  questions  raised  in  this  action. 

The  questions  submitted  for  the  opinion  of  tba 
court  were : 

1.  Whether  the  defendant  company  is  entitled  to 
deduct  from  the  interest  payable  to  the  hcddets  <^ 
the  guaranteed  preference  stocks,  both  6  per  cent, 
and  6  per  cent.,  of  the  defendant  company  not  only 
the  income  tax  payable  under  the  Income  Tax  Acta 
of  the  Imperial  Parliament  of  the  United  Sngdom 
for  the  time  in  force,  but  also  (1)  the  dividend  dat^ 
payable  in  respect  of  sudi  interest  or  of  part  of  satit 
mterest  to  the  Qovemment  of  the  Colony  of  Qoeeoa- 
land  under  tiie  Queensland  Act  mentioned  in  pem- 
graph  14  ? 

2.  In  what  manner  as  between  the  different  dLasBes 
of  holders  of  stocks  ordinary  and  preferenoe  of  tiie 
defendant  company  the  dividend  duty  on^ht  to  be 
borne  and  paid? 

3.  Whether  the  defendant  company  ia  entitled  to 
deduct  from  the  interest  whidi  will  in  the  fatme 
become  payable  to  the  holders  of  the  g^usffanteed 
preference  stocks,  both  6  per  cent,  and  5  per  cenL, 
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of  tlie  defendant  company  the  anean  of  the  dividend 
duty  paid  by  the  defendsmt  comi>any  to  the  Qovern- 
ment  of  Queensland  in  respect  of  interest  paid  to  the 
bolden  of  guaranteed  preference  stocks  as  mentioned 
in  paragraph  22,  or  whether  such  arrears  ought  to  be 
ehugea  to  the  reserre  fund  or  to  future  revenue  of  the 
oompanyP 

4.  In  what  manner  as  between  the  different  classes 
of  the  holders  of  stocks  both  preference  and  ordinary 
of  the  defendant  company,  the  arrears  of  the  diyidend 
duty  paid  by  the  deienoant  company  as  mentioned 
tnperagraph  22  ought  to  be  borne  and  paid? 

BnmweR  Davis,  Q.C.y  and  Upjohn^  for  the  plain- 
fi£— The  preference  stockholders  are  co-putners 
with  the  ordinary  stockholders  in  a  business  mtended 
mainly  to  be  carried  on  in  Australia,  consequently 
they  mtended  to  be  and  are  bound  by  Australian 
enaotmeots.  There  are  considerable  assets  in  Aus- 
tralia. The  "interest"  payable  to  the  preference 
stockholders  is  really  ''dividends,"  and  as  such 
Aonld  bear  a  proportionate  share  of  the  payment  of 
dividend  duty,  which  should  not  be  thrown  entirely 
on  the  ordinary  shareholders. 

BenshaWi  Q,0.^  and  McSwinneyy  for  the  preference 
stockholders. — ^This  is  a  question  of  construction  of 
the  oontract  of  partnership,  and  the  rule  of  construc- 
tion is  the  contract  itself  read  by  the  light  of  sur- 
rounding circumstances :  Stevens  v.  South  Devon  Bail- 
wty  Cb.,  9  Hare  313 ;  Henry  v.  Great  Northern  Bail- 
wtuf  Co.,  6  W.  B.  87,  1  De  G.  &  J.  606;  Sturge  v. 
EoMtem  Union  Baxlway  Co.,  7  De  G.  M.  &  G.  158, 
3  W.  B.  Oh.  Dig.  33;  Matthews  v.   Great  Northern 
Railway  Co.,  7  W.  B.  233 ;  Jacobs  v.  Credit  Lyonnais 
(Zofuiofft  Agency),  32  W.  B.  761,  12  Q.  B.  U.  589. 
The  lights  of  the  parties  to  an  Wnglish  contract 
cannot  be  varied  by  Colonial  legislation.      Again, 
would  it  be  a  good  defence  to  an  action  on  the  con- 
tnot  to  plead  the  payment  of  the  Colonial  tax  as  a 
^seharge  ?    Smith  v.  Buchanan,  1  East  6,  *<  It  is  im- 
possible to  say  that  an  Act  made  in  one  country  can 
oe  ruled  by  the  law  of  another,"  &o.  (Lawrauce,  J.}. 
'She  plea  there,  was  discharge  of  the  whole,  here  it  is 
of  diBohaige  nro  tanio.    Bariley  v.  Hodges,  9  W.  B. 
693, 1  B.  &  d.  375  (Whitman  and  Blackburn,  JJ.^ ; 
this  VTfts  a   colonial  case,  and  Whitman,  J.,  said 
that  a  foreign  country  was  on  the  same  footing  as 
a  oolonj-~«.^.,  Marylaiid  is  on  the  same   footing 
as  Viotoria:  A.  Gibbs  d:  Sons  v.  Soci^  des  MStaux, 
25  a  B.  D.  399,  39  W.  B.  Dig.  57. 

BramweU  Davis,  Q.C.,  m  reply. — ^According  to  *^® 
jiidgment  of  Bowen,  It. J.,  in  Jacobs  v.  The  Cre4^^ 
LyonnadM  {London  Agenaf),it  is  a  question  of  intentioi^ 
as  to  beang  subject  to  the  laws  of  a  foreign  country. 
In  this  case  the  monejr  is  paid  here,  but  the  opera- 
tiana  are  carried  on  in  Queensland,  though  the 
partnera  and  the  capital  are  English,  the  profit  is 
Made  in  Queensland.  There  is  in  the  contract 
evidence  of  intention  to  be  bound  by  the  laws  of 
Qnneffialand,  so  the  cases  dted  against  us  do  not 
tt)ply :  Sirdar  Gurdyal  Singh  v.  Bajah  of  Faridkote, 
[18941  App.  Gas.  670 ;  Bank  of  Australasia  v.  Nias, 

le  a  B.  717. 

KXKKWICH,  J. — ^The  plaintiff's  case  rests  on  an 
atgoment  of  this  character.  He  says  that  the  class 
whudi  he  represents,  the  ordinary  stockholders,  and 
fbe  claas  represented  by  the  defendant  Turner — that 
la  to  aay,  the  6  per  cent,  and  5  per  cent,  guaranteed 
prelerenoe  stockholders,  whatever  their  rights  may 
be — are  copartners  in  a  concern,  one  of  the  essential 
eonditioDa  of  which  is  that  the  business  shall  be 
carried  on  in  the  colony  of  Queensland,  and  that, 
therefore,  they  both  recognize  the  colony  of  Queens- 
land as  having  some  legislative  powers  over  them. 


and  that  no  one  of  them  can  complain  as  against 
the  other  that  those  legislative  powers  have  been 
exercised  in  such  a  way  as  to  be  to  the  detriment  of 
one  or  the  other ;  that  they  are  both  boimd  by  the 
legislative  provisions  of  the  colony,  and  must  submit 
to  them  whatever  may  be  the  consequences.  That 
argument  seems  to  me  to  rest  on  a  fallacy. 

The  contract  which  I  have  to  consider  is  not  the 
contract  of  copartnery  in  that  sense — namely,  the 
contract  that  the  business  shall  be  of  a  certain 
character,  and  shall  be  carried  on  by  certain  persons 
under  certain  conditions  in  certain  places  including 
the  colony  of  Queensland.  What  I  have  to  consider 
is  the  contract  constituted  by  the  resolutions  of 
the  company,  a  contract  inter  se  of  the  ordinary 
shareholders  on  the  one  hand  and  the  guaranteed 
preference  stockholders  on  the  other.  That  contract 
IS  set  out  as  regards  one  class  (and  I  need  not  quote 
it  as  regards  the  other  dass)  of  guaranteed  stock- 
holders in  the  resolution  of  the  28th  of  April,  1865. 
What  the  contract  is  I  will  consider  immediately. 
But  it  seems  to  me  that  establishes  the  right  of  the 
two  classes  of  shareholders  inter  se,  and  that  it  is 
quite  immaterial,  for  the  purpose  of  considering 
uiat,  to  consider  the  rights  of  the  shareholders  as  a 
body  against  the  company  or  the  powers  of  the 
company  to  carry  on  business  or  to  submit  itself 
to  the  law  of  any  oolony.  I  have  to  construe  this 
contract — that  is  to  say,  I  have  to  ascertain  what  are 
the  obligations  and  privileges  of  the  parties  to  this 
contract.  I  must  look  at  it  according  to  the  rules 
applicable  to  such  a  case  as  this,  from  two  points  of 
view.  First,  where  was  this  contract  entered  into  ? 
In  England.  It  is  an  English  company,  and  this  is 
an  English  contract.  The  locus  contractus  is  in 
England.  Therefore,  if  there  is  nothing  more  to 
vary  that  conclusion  the  rights  of  the  parties  must 
be  considered  by  English  law. 

But  it  is  said  that  I  ought  to  regard  the 
place  of  fulfilment,  that  I  ought  to  ascertain  what  is 
the  locus  solutionis,  and  consider  whether  the  lex  of 
that  locus  ought  not  to  be  applied.  There,  again, 
there  can  be  no  doubt  that  the  locus  solutionis  is 
England.  The  company  have  their  domidl  here, 
the  money  is  to  be  paid  here,  it  is  here  where  the 
stockholder  would  sue  for  his  interest  or  dividend  or 
whatever  it  may  be  properly  called,  here  he  would 
enforce  his  rights  either  asainst  the  company  or 
against  his  brother  stockholders,  and  here  he  would 
get  a  part  of  that  enforcement.  It  follows  there- 
fore  that,  from  whichever  point  of  view  I  look  at  it» 
it  is  an  EndUsh  contract  to  be  construed  in  accord- 
ance with  English  law.  What  avails  it  then  that 
a  Colonial  Legislature  has  said  that  that  contract 
between  the  stockholders  shall  not  be  performed,  but 
that  the  preference  stockholders  shall  receive,  instead 
of  the  six  per  cent,  stipulated  for  in  the  contract,  some 
lesser  sum — e,g.,  six  per  cent,  with  a  deduction  on 
account  of  dividend  dutj?  The  preference  stock- 
holder may  insist  upon  his  rights  under  the  English 
contract,  and  can  snap  his  fingers  at  the  Colonial 
Legislature;  subject,  of  course,  to  this,  that  the  com- 
pany, being  bound  by  the  enactments  of  the  Colonial 
Legislature,  the  preference  stockholder  may  not 
obtain  payment  as  soon  as  he  otherwise  would.  That 
seems  to  me  to  be  the  effect  of  the  cases  cited,  to  which 
I  will  not  further  refer. 

That  being  so,  it  is  immaterial  to  consider  whether 
the  percenti^  payable  to  preference  stockholders  is 
interest  or  dividend.  For  purposes  of  taxation  by  the 
Colonial  Legislature  it  is  certainly  dividend,  and  they 
may  treat  it  as  they  please.  As  at  present  advised 
I  think  that  here  it  is  not  dividend,  out  interest  as 
distiofpiished  from  dividend ;  but  it  seems  to  me  im- 
material, for  whether  it  be  called  by  the  one  name  or 
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the  other,  if  onoe  it  is  dedded  what  the  rights  of  the 
oontracting  parties  are,  the  phraseology  in  which 
those  rights  are  expressed  is  of  no  importance.  It 
appears  to  me  that  the  guaranteed  preference  stock- 
holders, as  they  are  called,  having  stipulated  to  have 
6  per  cent.,  with  certain  priorities  and  rights,  paid  to 
them,  are  entitled  now  to  enforce  that  contract,  and 
say  that  the  6  per  cent,  shall  be  paid,  and  it  is  no 
answer  to  them  to  say  that  the  Legislature  of 
Queensland  has  taxed  the  company  and  made  them 
pay  a  certain  sum,  which  lias  to  be  calculated  with 
reference  to  the  6  per  cent.  The  amount,  no  doubt, 
has  to  be  calculated  on  that  basis ;  but,  nevertheless, 
it  is  not  to  be  deducted  from  the  6  per  cent.,  notwith- 
standing that  the  Colonial  Legislatnre  has  enacted 
that  it  is  to  be. deducted,  because  those  legislative 
provisions  are  of  no  avail  against  the  provisions  of  the 
contract  in  this  country.  The  question  submitted  in 
the  special  case,  whether  the  defendent  company  is 
or  is  not  entitled  to  make  any  deduction  in  respect  of 
the  colonial  tax,  must  be  answered  in  the  negative ; 
but  in  view  of  the  suggestion  that  stoclmolders 
domiciled  in  Queensland  may  be  bound  by  the 
Colonial  Act,  and  therefore  not  be  in  the  same  con- 
tractual position  as  other  stockholders,  I  think  the 
jud^ent  ought  to  be  expressed  to  be  without  pre- 
judice to  any  question  i^EPecting  stockholders  who 
may  be  domiciled  in  Queensland. 

Solicitors,  Simpson  dk  Co. 


In  re  Bbistol  (Mabquis). 
Gbby  (Eabl)  v.  Gbby.  (a.) 

Settlement — Deed —  Comtruction — Referential  trusts — 
Hotchpot — "  Siich  and  the  same  or  the  like  trusts,*' 

Eai^ess  trusts  were  declared  hy  a  marriage  settlement 
of  a  fund  settled  on  behalf  of  the  intended  wife  com- 
prising powers  of  appointment  of  the  corpus  and  a  usual 
hotchpot  clause  as  regards  the  unappointed  part;  and 
trusts  hy  reference  to  the  hefore-mentioned  trusts  were 
by  the  same  settlement  dedar&i  of  a  sum  payable  under 
a  life  policy  which  had  been  settled  by  the  intended 
husband^  in  default  of  appointment  of  the  sum  under 
an  express  power  in  this  behalf  in  the  settlement.  The 
first-named  fund  was  appointed  in  unegyud  shares^  buit 
no  appointment  ufos  made  of  the  policy  motleys, 
.  Held,  that  the  two  funds  must  be  treated  as  distinct 
for  the  purpose  of  hotchpot,  and  not  as  one  aggregate 
fund. 

The  principle  of  construction  adopted  in  Kindle  v. 
Taylor,  4  W.  B.  62,  5  De  Q.  M.  &  G.  577,  and  amoved 
and  ea^lained  in  Trew  v.  Perpetual  Trustee  Co.,  43 
W.  B.  636,  [1895]  A.  C.  264,  held  not  to  be  applicable 
in  such  a  case. 

In  re  Perkins,  41  W.  B.  170,  distinguished. 

Summons. 

By  an  indenture  of  ante-nuptial  settlement,  dated 
the  30th  of  June,  1836,  and  made  between  the  Mar- 
quis of  Bristol  of  the  first  part,  Lady  Gheorgiana 
E.  C.  Ghrey  (then  Hervey)  of  the  second  part,  the 
Hon.  and  Bev.  John  Grey  of  the  third  part,  and 
trustees  of  the  fourth  part,  the  Marquis,  who  was 
the  father  oi  Lady  (}eorgiana  £.  C.  wey,  the  in- 
tended wife,  settled  a  sum  of  £13,000  £3  per  Cent. 
Bank  Annuities  as  her  portion,  and  the  said  John 
Grey,  who  was  the  intended  husband,  settled  a  life 

(a.)  Beported  by  J.  F.  ^aley,  Esq.,  Barrister-at- 
Law. 


policy  for  £5,000.  The  trusts  of  the  settled  property 
after  the  marriage  were  as  follows :  As  to.the  £13,000 
Bank  Annuities  (hereinafter  called  the  £13,000  fund), 
to  pay  out  of  tiie  annued  produce  £100  a  year  pin 
money  and  the  premiums  on  the  £5,000  policy,  and, 
subject  to  the  above  payments,  to  pa^  the  income  to 
the  husband  for  life,  then  to  the  wife  for  life,  and, 
subject  thereto,  the  corpus  to  go  to  such  children  of 
the  marriage  as  the  husband  and  wife  by  deed,  or  the 
survivor  by  deed  or  will  should  appoint,  and  in 
default  of  appointment  or  in  case  of  an  incomplete 
appointment  to  the  children  of  the  marriage  equally, 
but  no,  child  taking  under  any  appointment  to  be 
made  in  exercise  of  uie  power  or  powers  thereinbelore 
contained  should  be  entitled  to  any  unappointed  part 
of  the  said  £13,000  fund  without  bringing  the 
appointed  share  or  shares  into  hotchpot.  And  as  to 
the  £5,000  assured  by  the  policy  (hereinafter  called 
the  £5,000  fund),  upon  trust  to  pay  the  income  to  the 
wife  ^or  life,  and  subject  thereto  the  corpus  to  go  to 
such  children  of  the  marriage  as  the  wue  shomd  by 
deed  or  will  appoint ;  and  in  default  of  appointment, 
upon  such  and  tiie  same  or  the  like  trusts,  for  such 
and  the  same  or  the  like  intents  and  purposes,  and 
with,  under,  and  subject  to  the  same  or  the  like 
powers,  provisoes,  and  agreements  as  were  therein- 
before declared  concerning  the  £13,000  fund  after  the 
decease  of  the  survivor  of  husband  and  wife  and  in 
default  of  appointment  by  them  and  the  survivor  of 
them^^xcept  that  the  ultimate  trust  of  the  £5,000 
(«.e.,  in  the  event  of  there  being  no  children  of  the 
marriage)  was  for  the  husband  absolutely. 

On  the  15th  of  January,  1869,  the  wife  died  without 
having  exercised  either  jointly  or  separately  any 
power  of  appointment. 

There  were  three  children  of  the  marriage — ^vLe., 
Frederick  T.  Orey,  the  defendant  Mary  C.  €trey»  and 
Charles  F.  Grey. 

The  husband  by  two  several  deeds  dated  respectively 
the  15th  of  February,  1871,  and  the  10th  of  Angiut, 
1878,  appointed  out  of  the  £13,000  fund  the  sumA  ot 
£1,800  to  Miss  Grey,  £637  to  Charles  F.  (Hey,  and 
£1,000  to  Frederick  T.  Grey,  and  by  his  will  duted 
the  25th  of  July,  1895,  appointed  out  of  the  same 
fund  £9,000  to  Miss  Giey.  These  appoimanents, 
with  losses  on  changes  of  investment  and  costB, 
exhausted  the  £13,000  fund. 

On  the  11th  of  November,  1895,  the  hnabaod 
died. 

The  £5,000  being  unappointed,  this  summons  was 
taken  out  by  the  trustees  of  the  settlement  for  the 
determination  of  the  question  whether  in  diatribnt- 
ing  the  funds  subject  to  the  trusts  thereof  the  X13,000 
fund  and  the  £5,000  fund  were  to  be  treated  aa  one 
aggregate  fund  for  the  purposes  of  hotohpot  and 
divided  accordingly,  or  whether  the  £5,000  fond  was 
to  be  treated  as  a  separate  and  independent  fund  and 
divided  irrespective  of  the  appointmentsof  the  X13,000 
fund. 

Younger,  for  the  trustees  and  one  son. 

Vaughan  Hawkins,  for  another  son. — ^The  appoint- 
ments must  be  taken  into  account  in  dividing  the 
policy  moneys  on  the  principle  of  constmotion  laid 
down  in  Hindis  v.  Taylor,  4  W.  B.  62,  5  I>e  G.  M.  & 
G.  577,  pp.  593,  594,  and  followed  in  Trew  ▼.  Peripeltwd 
Trustee  Co.,  43  W.  R.  636,  [1895]  A.  C.  264.  In  1% 
re  Perkins,  41  W.  B.  170,  North,  J.,  treated  three 
funds  as  aggregated  for  the  purpose  of  hotchpot, 
though  there  was  only  one  hotchpot  danae,  and  tiiat 
came  immediately  after  the  gift  of  the  first  fond.  In 
Montague  v.  Montague,  15  Beav.  565,  there  were  two 
funds,  and  the  trusts  were  declared  by  two  aepatate 
deeds,  which  is  a  different  case. 
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They  also  referred  to   Davidson's  CoBTeyancing, 
Sided.,  Td.  3,  Part  L,  pp.  170,  171. 

?.  Skkes,  for  the  daughter,  was  not  called  upon. 

BoMSB,  J. — ^I  do  not  see  my  way  to  hold  that  the 
foods  aettled  by  this  settlement,  the  £13,000,  and  the 
policy  moneys,    are   to    be    regarded    or   can    be 
Rga^ed  as  one  for  the  purpose  of  the  hotchpot. 
Clearly  I  woald  not  hold  that   the  trusts  of  the 
£5,000  in  default  of  appointment  are  to  be  goyemed 
(preference  to  the  appointments  of  the  £13,000  if  I 
did  not  also  hold  on  die  other  hand  that  the  trusts  of 
the  £13,000  in    default  of    appointment   must   be 
gofemed  by  referenoe  to  what  was  done  with  regard 
to  the  £5,000.    Now,  the  trusts  of  the  £13,000  are 
themseltes  very  clear,  and  this  is  a  case  of  a  deed 
tnd  not  a  case  of  a  will,  and  it  appears  to  me  it 
would  be  a  very  strong  thing  indeea  for  me  in  this 
Mttkment  to  say  that  I  can  alter  the  ttusts  of  the 
£13,000  Inr  reason  of  the  subsequent  trusts  as  to  the 
£5,000.    The  fact  is  that  in  this  settlement  the  two 
fimds  are  really  quite  distinct.    The  sources  from 
which  they  come  are  different.    The  trusts  of  the 
two  funds  are  essentially  difPerent,  and  the  ulti- 
mate tmsts  are  especially  of  necessity  different.    I 
(nmothelp  thinlring  that  when  referenoe  is  made, 
in  dealing  with  the  policy  moneys,  to  the  £13,000 
tzwts,  as  to  what   is  to  happen  with  the  fund  in 
defanilt  of  appointment,  when  the  children  take,  that 
the  trosts  of  the  £5,000  are  only  expressed  in  a  short 
ionn  by  referenoe  to  the  £13,000  in  order  to  save  the 
Meeanty  of  repeating  them,  and  not  with  an  intent 
^  sgg'esi&te  for  the  purposes  of  the  settlement  the 
two  fonds  and  as  it  were  to  make  them  one. 

Hie  cases  which  have  been  cited  do  not  enable  me 
iad  would  not  justify  me  in  dealing  with  these  two 
fimde  as  one  for  the  purpose  of  the  hotchpot  clause. 
Of  come  HxTidle  t.  Taylor  was  a  case  of  a  will,  and 
the  case  of  a  will  dealing  with  charges,  and  so  was 
the  case  of  Trtw  ▼.  Perpetual  Trustee  Co.  The  principle 
of  those  cases  is,  I  thmk,  well  set  forth,  if  I  may  say 
■0,  by  Lord  Hobhouse  in  his  judgment  in  the  latter 
«it,  [1895]  A..  C.  p.  268.    Me  Slows  that  the  cases 
^  waa  dealing  with  were  cases  ref  ering  to  charges 
V  matters  in  the  nature  of  oharffes.    He  says  this  : 
''But  in  the  first  plaoe  their  lordships  cannot  accept 
theproposed  oanon  of  construction  in  any  sense  which 
woiud  give  to  it  the  general  effect  of  multiplying 
cbai^  upon  the  trust  estate  or  trusts  in  the  nature 
of  dtarges.     Of  oourse  such  may  be  the  intention  or 
Act  of  a  particular  will,  but  in  the  absence  of  any- 
flung  in  the  wfll  to  show  such  an  intention  the  rule 
a  tint  the  oonrt  will  not  impute  it  to  the  testator."    I 
Vite  agree  that  where  in  the  will  you  have  trusts 
wared  of  one  property  with  referenoe  to  the  trusts 
ftrt  ace   previously  or  subsequently    declared    of 
tnother  property  then  in  construing  the  will  you  will, 
■>  far  as  possible  at  anv  rate,  treat  the  two  funds  tas 
^Antical,  at  any  rate  for  the  purposes  of  not  multi- 
riyipff  ehargea  or  trusts  in  the  nature  of  charses ;  but 
ItiDDk  it  is  limited  to  that.    No  case  that  has  been 
ited  before  me  refers  to  a  case  of  a  hotchpot  clause 
Bospt  one,  and  that  is  the  case  before  North,  J.,  of 
la  ft  Perkins.     There  North,   J.,  came  to  the  con- 
Jhriop  that  what  the  testator  had  done  was  in  effect 
br  all   ptnzpoaes    to    make    three    funds,    though 
Hpantaly  referred  to,  held  upon  identically  the  same 
Ms,  and  Ncorth,  J.,  held  that  that  will  was  to  be  con- 
Ined  exactly  as  if  the  testator  had  simply  repeated 
irteieRttd  to  the  three  funds,  and  then  proceeded  to 
bdaie  the  tmats  of  them  in  the  same  way.    The 
in  that  case  of  the  three  funds  were  to  be  iden- 


How,  in  the  case  before  me  the  trusts  with  ref er- 
■aa  to  the  £5,000,  so  far  as  material,  are  not  upon 


the  same  trusts,  but  **  such  and  the  same  or  the  like 
trusts   and    subject    to    the  same  or  like  powers, 

frovisoes,  and  declarations."  As  I  have  already  said 
cannot  gather  from  this  settlement  that  there  was 
any  intention  that  for  the  porpose  of  this  settlement 
the  two  funds  were  to  be  treated  as  one  fimd.  So 
that  the  case  relating  to  a  will  before  North,  J.,  does 
not  apply  to  the  case  now  before  me.  Beally  the  case 
now  before  me  is  much  more  like  the  case  of  two 
funds  declared  by  two  separate  deeds  where  the 
second  deed  declares  the  trusts  of  the  second  fund 
by  reference  to  the  first.  In  fact  it  is  more  like  the 
case  of  Montague  ▼.  Montague,  For  these  reasons  I 
hold  that  the  two  funds  must  be  treated  as  distinct 
for  the  purpose  of  provisions  of  the  hotchpot  clause. 

Solicitors,  T.    W.  Mitchell;    Philip   ThorrUon,ioT 
C.  D,  Forster  dk  Go,,  Newcastle-on-Tyne^ 


Edwabds  v.  Stbbl,  Youno,  &  Co.  (a.) 

Shipping — Maatere  and  seamen — Leaving  seamen  abroad 
— Maintenance  and  passage  home — Merchant  Shipping 
Act,  1894  (57  <fc  58  Vict.  c.  60),  a.  186,  sub-sec 
tion  2  (d). 

The  plaintiff,  a  seaman,  was  living  at  West  HariU" 
pool,  and  shipped  from  that  port  for  a  voyage  to  Madura 
and  other  foreign  ports  under  articles  which  provide 
t?uU  he  might  he  discharged  at  a  port  in  the  United 
Kingdom  or  at  a  port  on  the  continent  of  Europe  hetvfeen 
the  Elbe  and  Brest  at  the  master's  option.  He  was'dia^ 
charged  at  Antwerp,  where,  in  accordance  with  the 
Merchant  Shipping  Act,  1894,  the  master  and  crew  went 
before  the  British  consul  for  the  purpose  of  paying  off, 
and  the  master  left  the  whole  matter  in  the  liands  of  the 
consul,  who  provided  the  plaintiff  with  a  passage  to 
Grimsby.  Section  186  (2)  of  the  Merchant  Shipping 
Act,  1894,  provides  that  where  the  service  of  any  seaman 
belonging  to  any  British  ship  terminates  at  any  port  out 
of  her  Majesty's  dominions  the  master  shall  give  to  that 
seaman  a  certificate  of  discharge,  and  shall  also,  beside 
paying  his  wages,  provide  him  with,  amongst  other 
alternatives,  (o)  **  a  passage  home,**  (d)  "  or  deposit  with 
the  consular  officer  .  .  .  such  a  sum  of  money  as  is 
by  the  officer  .  .  .  deemed  sufficient  to  defray  the 
expenses  of  his  maintenance  and  passage  home.*' 

Held,  that  the  plaintiff  had  been  provided  with  a 
"  passage  home  "  within  the  meaning  of  section  186.  A 
passage  home  does  not  necessarily  mean  a  passage  to  the 
port  at  which  the  seaman  w<u  originally  shipped.  Here 
it  was  not  necessary  to  provide  maintenance  during 
passage  home,  as  the  master,  by  leaving  the  whole  matter 
in  the  consults  hands,  had  satisfied  sub-section  2  (d). 
Section  186  (4)  (a)  does  not  make  expenses  incurred  by  a 
seaman  wages,  but  merely  recoverable  as  wages.  Section 
134  therefore  did  not  apply  here. 

Commercial  case. 

In  this  case  the  plaintiff,  a  seaman,  sought  to 
recover  from  the  defendants,  shipowners,  passa^ 
money  home,  maintenance,  and  wages.  The  plaintiff 
resided  at  West  Hartlepool,  and  on  the  31st  of  July, 
1896,  he  entered  into  a  cofitraot  at  that  plaoe  with 
the  defendants  to  serve  as  a  seaman  on  bofurd  the  ss. 
Oapenor  belonging  to  them,  at  the  rate  of  £4  per 
month  and  rations,  and  he  shipped  as  such  seaman  on 
board  the  said  vessel  for  a  voyage  to  Madeira  and 
other  ports. 

(a.)  Eeported  by  B.  G.  Stillwbll,  Esq.,  Barrister 
at-Law. 
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The  articles  provided  that  the  sailors  named  in  the 
iirtibles  agreed  to  serve  on  board  the  ship  on  a  voyage 
from  West  Hartlepool,  via  Bristol  Channel,  to  any 
port  or  ports,  place  or  places,  not  exceeding  75  degrees 
north  and  20  degrees  south  latitude,  trading  as 
might  be  required  within  such  limits  for  any  period 
not  exceeding  one  year,  and  back  to  a  final  port  of 
discharge  in  the  United  Kingdom,  or  on  the  continent 
of  Europe  between  the  Elbe  and  Brest,  inclusive,  at 
master's  option.  The  Capenor  sailed  to  Madeira  and 
Fensaoola,  and  the  26th  of  November,  1896,  she 
Arrived  at  Antwerp,  and  on  the  following  day  the 
plaintiff  was  discharge  and  was  paid  his  wages  up  to 
such  date  before  her  Majesty's  consul  at  that  port. 

The  master  had  an  interview  with  the  British 
consul  with  regard  to  the  discharge  of  the  crew,  and, 
according  to  the  master's  account  of  the  interview,  it 
was  arranged  that  the  crew  should  be  sent  by  steamer 
to  Grimsby,  and  that  he  (the  master)  should  give  to 
the  consul  a  g^uarantee  for  the  expenses  of  sending 
the  crew  home. 

The  plaintiff  alleged  that  before  he  received  his 
money  or  signed  anything  he  requested  to  be  sent 
back  to  West  Hartlepool,  and  that  he  also  asked  for 
maintenance  from  Antwen>  to  that  place.  Tins,  how- 
ever the  defendants  denied. 

The  master  provided  the  plaintiff  with  an  order  for 
A  voyage,  but  without  saying  anything  as  to  rations, 
to  the  port  of  Qrimsby,  and  the  articles  were 
endorsed  by  the  consul  as  follows:  ''I  hereby 
oertify  that  .  .  .  have  become  discharged  at  this 
port  by  mutual  consent  with  my  sanction,  and  that 
the  master  has  provided  passages  to  England  for 
those  members  of  the  crew  who  do  not  rejoin  the 
ship.** 

On  the  28th  of  November  the  plaintiff  sailed  on 
board  the  ss.  Aahton,  and  arrived  at  Qrimsby  on  the 
29th  and  at  West  Hartlepool  on  the  SOth.  During 
his  voyage  from  Antwerp  the  plaintiff  had  to  pay  for 
his  own  maintenance.  The  plaintiff  thereupon 
brought  this  action  to  recover  maintenance  and 
lodgings  at  Antwerp  from  the  time  of  his  discharge 
to  his  departure  for  Grimsby,  also  maintenance  on 
the  vovage  from  Antwerp  to  Grunsby  and  train  fare 
from  that  town  to  West  Hartlepool.  His  claim  was 
Jbased  upon  the  Merchant  Shipping  Act,  1894,  the 
jnateriaf  provisions  of  which  areas  follows:  Section 
134  (c) :  *'  In  the  event  of  the  seaman's  waffes  or  any 
part  tnereof  not  being  paid  or  settied  as  in  this  section 
mentioned,  then,  unless  the  delay  id  due  to  the  act  or 
default  of  the  seaman  or  to  any  reasonable  dispute  as 
to  liability  or  to  anv  other  cause,  not  being  the 
wrongful  act  or  default  of  the  owner  or  master,  the 
seaman's  wages  shall  continue  to  run  and  be  payable 
until  the  time  of  the  final  settlement  thereof."  186 
{2} :  *<  The  master  shall  also,  besides  paying  tiie  w^ses 
to  which  the  seaman  or  apprentice  is  entitied,  either 
— (o)  provide  him  with  adequate  employment  on 
board  some  other  British  ship  bound  to  tiie  port  in 
her  Majesty's  dominions  at  which  he  was  originally 
shipped,  or  to  a  port  iii  the  United  Kingdom  agreed 
to  by  the  seaman ;  or  {h)  furnish  the  means  of  sending 
him  back  to  some  such  port ;  or  (c)  provide  him  with 
a  passage  home;  or  (d)  deposit  witii  the  consular 
officer  or  merchants  as  aforesaid  such  a  sum  of  money 
as  is  by  the  officer  or  merchants  deemed  sufficient  to 
defray  the  expenses  of  his  maintenance  and  passage 
home." 

Bohaon,  Q.C»  {J,  D.  A.  Johnson  with  him),  for  the 
plaintiff. — The  words  "  provide  him  with  a  passage 
nome"  in  section  186,  sub-section  2  (c)  means  pro- 
viding him  with  sufficient  means  to  get  to  the  actual 
place  where  he  was  engaged  from  and  originally 
shipped.     **  Home  "  dpes  not  mean  any  port  in  the 


United  Kingdom.  It  is  not  sufficient  to  put  s  ses- 
man  on  board  and  make  no  provision  for  his  main- 
tenance. The  master  must  provide  maintenanoe  for 
him  whilst  on  the  voyage  home.  The  expenses  the 
plaintiff  was  put  to  are  recoverable  as  wages  under 
section  186,  sub-section  4  a.  He  had  ther^oie  not 
received  his  full  wages  on  his  discharge,  and  theie 
continue  to  run  under  section  134  until  saoh  timeai 
he  does  receive  them. 

Joseoh  Walton,  Q:G.  {Lewis  Noad  with  him),  far  the 
defendants. — **  Home  "  means  any  port  in  the  Umtsd 
Kingdom.  The  master  here  md  all  that  was 
necessary  under  section  1 86 ,  sub-section  2.  He  placed 
the  matter  in  the  hands  of  the  consul,  who  made  whil 
order  be  thought  was  right  and  proper  under  the 
circumstances,  and  the  plaintiff  and  the  other  seamen 
accepted  the  voud^ers  for  the  passage  to  Grimsby  and 
made  no  objection.  As  regards  the  daim  for  wagei 
under  section  134,  that  cannot  be  maintained.  That 
section  only  appliss  to  wages  proper  of  seamen  and 
not  to  expenses  incurred  by  seamen  after  they  have 
been  paid  their  regular  wages  and  discharged  the 
ship. 

Ck)Li<iN8,  J. — ^This  is  an  application  by  a  seaman  to 
be  reimbuned  the  expense  of  maintenanoe  before  he 
started  from  Antwerp  on  his  journey  to  England,  and 
for  his  maintenance  during  the  passage  home,  and  alio 
for  the  railway  fare  between  Grimsby,  the  port  at 
which  he  arrived  from  Antwerp  in  England,  and  the 
port  of  West  Hartiepool,  from  which  he  mt 
originally  shipped.  He  also  claims  a  Bum  par  diem 
from  the  date  of  his  return  to  England  up  to  the 
settiement  on  the  ground  that  under  the  partieolar 
provisions  of  the  Merdiant  Shipping  Act  the  oppaid 
sum  which  he  claims  for  mamtenanoe  and  n|ly*9 
fare  are  wa^,  and  as  such  come  under  the  provisioDi 
of  that  section,  and  that  he  is  entitied  to  be  paid  so 
much  per  day  until  he  is  actually  paid. 

Now,  the  seaman  in  question  was  shmped  at  West 
Hartiepool  under  articles  which  provided  that  he  was 
shipped  ''on    a  voyage  from  West    Hartiepool  via 
British  Channel  to  any  port  or  ports,  place  or  places, 
not  exceeding  76  degrees  north  and  20  degrees  sooth 
latitude,  tracing  as  may  be  required  within  such 
limits  for  any  period  not  exceeding  one  year  aod  baok 
to  a  final  port  of  discharge  in  the  United  Kingdom 
or  on  the  Continent  of  Europe  between  the  Elbe 
Brest,  inclusive,  at  master's  option."     Therefore 
ship  was  entitied  to  discharge  itself  within  the 
named  or  in  the  United  Kmgdom.     If  the  ^ainl 
had  been  ultimately  conveyed  to  the  port  at  whioh 
ultimately  arrived  and  if  he  had  been  oonveyed 
the  voyage  and  discharged  there — viz.,  at  Grunsl 
he  would  have  had  nothing  to  complain  of  beosi 
Grimsby,  being  a  port  in  uie  United  Kingdom,  « 
one  of  the  ports  at  which  he  agreed  the  voyage  mifl 
terminate  and  that  he  should  be  diacharged. 

What  happened  was  this.  The  ship  was  disohaq 
at  Antwerp.  The  work  that  was  required  on 
ship  was  completed  on  the  night  of  Thuredajr* 
26tn  inst.  The  seamen  were  fJlowed  to  renuan 
board  until  Friday,  the  account  for  their  wages 
the  meantime  having  been  given  them,  ana 
appointment  made  to  pay  them  off  the  next  day 
the  consul's  office.  Accordingly,  on  the  next  < 
the  master  attended  before  the  consul  for  the  pozp 
of  paying  off  the  crew,  and  his  evidence  is  tt 
before  pavmg  off  the  crew,  there  was  a  oonvenat 
between  him  and  the  consul  in  which  the  con 
said  that  he  would  pay  the  orew  off  on  the  ( 
named  if  the  master  would  pay  for  the  passage  bo 
or  give  a  guarantee. 

The  master  gave  a  guarantee,  that  is  to  aay» 
undertook  that  whatever  sum  of  money  the 
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nqpred  would  be  paid,  and  aooording  to  his  eyidenoe 
km  and  after  that  time  he  left  the  matter  whoUy  in 
(fafl  Ltficls  of  the  oonsnl. 

The  oonml,  aooording  to  the  master's  evidenoe, 
•mnged  with  the  men  not  only  to  pay  off  their 
WBgN,  bat  to  proyide  for  their  arrival  at  home,  and 
•eoordingly,  in  the  end  he  gave  to  all  of  them  a 
piM^  to  Grinuiby.  The  oonsal  accordingly  made 
ontfonohen  that  entitled  all  the  crew  to  be  taken  to 
Qmniby,  and  he  sent  in  a  bill  for  the  whole  account 
wliob  was  at  onoe  paid  by  the  master. 

The  Teasel  for  Grimsby  did  not  start  till  the  next 
dsy,  which  inyolved  one  day's  maintenanoe  of  the 
pliintiff  prior  to  getting  on  board  the  ship.  We  are 
toU  that  the  passage  provided  did  not  embrace  food 
CD  thsi  passage,  and,  further,  when  the  ship  arrived 
si  Grimsby  the  plaintiff  had  to  pay  his  railway  fare 
tan  Qiimsby  to  HartlepooL 

Kow,  the  question  is  whether  the  oapiiun  or  the 

ovnsrahave  done  every  thins  that  the  section  of  the 

Xerchant  Shipping  Act,  which  applies  to  the  case, 

m$et»  they  must  do.      That  section  is  the  186th. 

(Ssose  {h)  is  the  first  one  that  applies  to  the  case. 

"Where  the  service  of  any  seaman  or  apprentice 

hflknginff  to  any  British  ship  terminates  at  any  port 

of  her  Majes^'s  dominions  " — that  is  not  the  case 

htm,  beoanse  it  was  at  Antwerp— <*  the  master  shall 

five  to  that  seaman  or  apprentice  a  certificate  of  dis- 

ttsrge  m  a  form  approved  by  the  Board  of  Trade." 

9ist  has  nothing  to  do  with  this.     Now  comes  snb- 

iectko  2,  **The  master  shall  also,  besides  paying 

fts  wages  to  which   the  seaman  or  apprentice  is 

SBtftled,    either    (a)    provide   him    with   adequate 

ttiployment  on  board  some  other  British  ship  bound 

to  the  p(nt  in  her  Majesty's  dominions  at  ii^di  he 

WM  onginally  shipped,  or  to  a  port  in  the  United 

Cngdom  agreed  to  b^  the  seaman;  or  (()  furnish 

As  means  of  sending  him  back  to  some  such  port ;  or 

(c)  provide  him  with  a  passage  home ;    or  {d)  deposit 

vim  the  oonsnlar  officer  or  merchants  as  aforesaid 

«Bch  a  som  of  money  as  is  by  the  officer  or  merdiants 

^Maed  sufficient  to  defray  the  expenses  of  his  main- 

4aisooe  and  passage  homn."    Now,(the  plaintiff  says 

ftst  none  of  those  provisions  have  been  complied 

^ifli— that  all  that  was  done  was  to  give  him  a 

pasge^  or  to  give  authority  to  the  shipowner  to 

SKiy  him  from  Antwerp  to  Ghimsby,  and  that  no 

fnvision  waa  made  for  his  maintenance  either  before 

^^ning  the  voyage,  nor  for  his  carriage  to  his 

lilhiittlii  destination.    Mr.  Walton  contends  that  the 

^Uigations  are  satisfied  in  taking  each  of  the  three 

iltof  the  four  sub-divisions.     He  says  that  under 

fcn  of  them  he  has  an  answer.    He  says  first  of  all, 

wnfnenoe  to  (a)  that  the  alternative  of  providing 

I  with  adequate  employment  en  board  some  other 

Sih  ship   Dound  to  the   port  in  her   Majesty's 


at  which  he  was  onginally  shipped  became 

^KMnible,  because  there  was  no  ship  on  which  they 
**  find  him  employment^  "  or  to  any  port  in  the 
I  Kingdom  agreed  to  by  the  seaman."  That 
is^sot  pooaible,  because  there  was  not  any  ship 
"  hie  for  the  purpose.  The  alternative  there 
is  an  alternative  between  a  ship  going  to  the 
fet  from  which  the  seaman  was  originally  shipped 
i  a  diip  going  to  a  port  in  the  United  Kingdom 
'^  *  to  by  the  seaman.  Then  we  come  to  clause  {h) 
is  an  alternative,  "  or  furnish  the  means  of 
him  hmdk  to  some  such  porti"    He  could  not 


SKit  back  aa  a  person  employed,  therefore  he  has 
bs  sent  baok  by  the  master  '*  furnishing  the  means 
him  back  to  some  such  port."    That,  it  is 
ia   either  the  port  from  which  he  was 
ly  shipped,  or  a  port  in  the  United  Kingdom 
to  fay  the  seaman ;  that  is  to  say  **  some  such 
the  ports  named  in  the  preceding  sub- 


division. Mr.  Walton  says,  if  that  be  the  con- 
struction, he  has  complied  with  it,  because  Grimsby 
is  a  port  in  the  United  Kingdom,  and,  in  fact,  it  was 
a  port  agreed  to  by  the  seaman,  inasmuch  as  by  the 
amdes,  if  you  look  at  the  substance  of  the  matter, 
the  man  is  not  entitled  to  be  put  in  a  better  position 
than  he  would  have  been  if  the  voyage  which  he 
originally  contracted  to  perform  had  been  performed. 
One  of  the  alternative  methods  he  mij^hthave  per- 
formed would  have  resulted  in  his  being  landed  at 
Orimsby,  and  if  the  master  puts  him  in  the  same 
position  as  if  he  were  discharged  at  Grimsby,  or  finds 
means  for  his  getting  to  Ghimsby,  that  is  within  the 
meaning  of  the  section  which  says  "  furnish  him  with 
the  means  of  going  back  to  such  port " — that  is,  to  an 
agreed  port.  That  arsument  so  far  is  addressed  only 
to  the  place  to  which  ne  is  entitled  to  be  sent.  Mr. 
Walton  also  contends  that  he  has  complied  with  sub- 
section c  and  with  sub-section  d.  By  sub-section 
c  the  owner  is  to  provide  him  with  a  i>assage,  and 
Mr.  Walton  says  on  the  true  construction  of  this 
section  apassage home  embraces  a  passage  to  a  port 
in  the  united  Kingdom,  and  a  forUori  to  a  port 
agreed  upon  in  the  United  Kingdom,  but  whether 
agreed  upon  or  not  he  says  the  passage  home  would 
be,  on  the  true  construction  of  this  section,  a  passage 
to  Grimsby,  which,  of  course,  is  a  port  in  the  United 
Kingdom,  apart  from  the  fact  that  it  is  a  port  agreed 
to  by  the  seaman.  Then,  further,  he  relies  on  sub- 
section d.  He  says  that  in  effect  the  master  here  did 
deposit  or  give  what  was  equivalent  to  a  deposit  with 
the  consul's  officer  or  the  merchant  such  a  sum  of 
money  as  was  by  the  consul  deemed  to  be  sufficent  to 
pay  the  expenses  of  maintenance  and  passage.  That 
section  throws  on  the  consul  the  burthen  of  assessixig 
the  sum  whidi  in  his  judgment  is  necessary  to  fulmi 
both  those  provisions,  namely,  maintenance  and 
ptssage  home,  and  by  giving  the  consul  a  free  hand 
m  the  matter  he  was  absolutely  relieved  from  any 
further  responsibility. 

It  is  contended  by  the  plaintiff  that  in  point  of 
fact  there  was  ne  deposit,  and  there  was  no  deposit ; 
inasmuch  as  one  has  to  look  at  the  object  of  these 
provisions,  the  real  point  appears  to  be.  Was  the 
consul  furnished  with  the  means  of  doing  that  which 
he  had  to  do  P  If  he  was  perfectly  satiified  with  the 
solvency  of  the  person  he  was  dealing  with,  I  cannot 
suppose  that  the  section  would  be  deemed  not  to  be 
applicable  because  he  did  not  insist  on  payment  of 
the  deposit.  I  think  if  he  waived  the  deposit  he  took 
upon  himself  the  responsibility  of  deahnj^  with  the 
matter  under  that  section,  as  the  captam  clearly 
invited  him  to  do. 

Now,  in  the  view  that  I  take  of  this  case,  I  do  not 
think  it  really  necessary  for  me  to  decide  all  the 
points  that  have  been  raised  in  the  course  of  the  dis- 
cussion, but  as  they  have  been  a  great  deal  argued  I 
propose  to  give  an  opinion  upon  some  of  them. 

I  think  myself  tnat  the  case  falls  within  sub- 
section d.  I  think  that  in  effect  the  undertaking 
made  by  the  captain  at  the  instance  of  the  consul  to 
do  all  that  the  consul  required  in  the  way  of  repaying 
the  consul  all  ^at  he  demanded  for  sending  the  crew 
home  is  a  complianoe  with  the  provisions  of  sub- 
section d,  and  i  think  the  evidence  of  the  master, 
whidi  I  accept  in  preference  to  the  evidence  of  the 
two  sailors,  satisfies  me  that  the  real  negotiations  as 
to  where  the  crew  should  go  and  what  should  be 
done  were  conducted,  not  by  the  master  himself, 
but  by  the  consul  with  the  seamen.  If  that  be  so,  it 
is  quite  clear  that  the  consul  gave  the  men  all  he  con- 
ceived necessary  to  defray  the  expenses  of  mainten- 
ance and  Ihe  passage  home,  and  whatever  amount  he 
demanded  Uie  captain  was  prepared  to  pay,  and  did 
pay.    Therefore  it  appears  to  me  that  the  case  does 
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fall  under  sub-seotioii  d,  and  that  the  master  is  pro- 
tected by  what  the  consul  did. 

But  even  if  I  should  be  wrong  on  that  point,  and 
if  I  should  hold  that  there  must  be  a  pre- 
payment in  order  to  bring  the  case  within  that 
section,  nevertheless  I  have  come  to  the  condLusion 
that  the  passage  back  to  Ghimsby  was,  in  the  circum- 
stances of  the  case,  a  passage  home. 

Now,  the  view  put  forwuxl  by  the  plaintiffo  must 
go  thus  far,  or  it  does  not  go  far  enough — viz.,  that 
the  **  passage  home  "  in  the  two  sub-sections  in  which 
it  is  used  must  mean  a  passage  to  the  port  to  which 
he  was  originally  shipped.  If  they  cannot  carry  it 
that  far,  they  cannot  carry  it  far  enough.  Now,  I  do 
not  think  that  it  is  meant  to  bear  that  interpretation 
if  you  read  the  sub-sections  through,  although  I 
quite  admit  that  it  is  absolutely  impossible  to  put  an 
interpretation  which  would  give  equal  eSeot  to  the 
words  in  all  the  sub-sections.  But  I  think  I  am  justified 
in  saying  that  '*  passage  home"  does  not,  according 
to  the  section,  necessarily  mean  a  passage  to  the  port 
at  which  the  seaman  was  originally  shipped. 

Then  comes  sub-section  (,  which  deals  with  the 
case  of  the  master  not  finding  employment  for  him, 
then  he  must  furnish  the  means  of  sending  him  back 
to  some  such  port.  That  leaves  us  where  we  were. 
It  is  either  of  two  things.  GHie  master  must  either 
find  employment  for  him  to  the  port  where  he  was 
shipped  or  to  an  agreed  port  in  the  United  Kingdom, 
and  if  the  master  does  not  do  that  he  must  furnish 
him  with  the  means  of  sendinff  him  back  to  one  of 
those  places  or  provide  him  wiw  a  passage  home.  If 
home  meant  the  port  where  he  was  originally  shipped, 
I  must  suppose  the  Legislature  would  have  said  so. 
I  cannot  conceive  any  reason  if  that  was  the  limited 
meaning  they  intended  to  put  on  the  word,  why  they 
should  not  have  said  so.  Then  in  sub-section  d  the 
words  are  «  passage  home,"  and  not  '*  passage  to  port 
where  originally  shipped." 

Now,  some  light  is  also  thrown  on  the  meaning  of 
^'passage  home "  by  section  191,  which  deals  with  a 
different  set  of  circumstances,  but  which  also  shows 
what  the  Legislature  had  in  its  mind  when  dealine 
with  ''  passage  home,"  because  to  this  extent  at  aU 
events  it  seems  clear  that  it  does  not  mean  *'  passage 
to  the  port  where  the  seaman  was  shipped."  Tlus 
section  deals  with  the  case  of  shipwre^rad  seaman 
and  so  on,  and  then  in  clause  {h)  the  section  says : 
''Seamen  and  apprentices  to  tkie  sea-service  bemg 
subjects  of  her  Majesty  who  have  been  engaged  by 
any  person  acting  either  as  principal  or  agent  to  serve 
in  a  ship  belonging  to  the  Government  or  to  a  subject 
or  citizen  of  a  foreign  country,  and  are  in  distress  in 
any  place  abroad."  Then  sub-section  2  says :  "  For 
the  purpose  of  providing  a  distressed  seaman  with  a 
passage  home  the  authority  shall  put  him  on  board  a 
British  ship  bound  either  to  the  United  Kmgdom  or 
to  the  British  possession  to  which  the  seaman  belongs 
(as  the  case  requires)  which  is  in  want  of  men  to  make 
up  its  complement."  That  means  that  he  is  to  work 
his  passage  to  the  destination.  That  is  all  for  the 
purpose  of  providing  a  seaman  with  a  i>as8age  home, 
and  a  passage  home  is  provided  by  giving  him  the 
means  of  getting  to  the  United  Kingdom  or  to  the 
British  possession — ^not  to  a  particuLu  port  in  the 
United  Kingdom  or  to  a  particular  port  in  the  British 
possession  to  which  the  seaman  belongs — ^in  a  British 
ship  that  is  in  want  of  men  to  make  up  its  comple- 
ment. Then  comes  the  other  alternative — ''or  if 
there  is  no  such  ship  then  the  authority  shall  pro- 
vide the  seaman  with  a  passage  home  as  soon  as 
possible  in  any  ship  British  or  foreign  bound  as  afore- 
said." It  is  not  bound  to  any  particular  port,  but 
"  booked  to  either  the  United  kingdom  or  to  the 
British  possession  to  which  the  seaman  belong!." 


Therefore,  I  cannot  find  in  this  Act  of  ParliameDt 
that  by  tiie  word  "  home  "  the  Legislature  meaos  th* 
port  from  which  the  seaman  was  originally  sMppoi 
Then  short  of  tiiat  what  does  it  mean  P  I  do  not 
think  I  am  called  upon  to  give  a  general  definitionoB 
the  matter ;  it  is  enough  for  me  to  say  that  clesily  in 
this  case,  Grimsby  being  one  of  the  porta  in  the 
United  Kingdom  within  the  amUt  of  the  originil 
contract  is  a  port  to  which  they  were  entitled  to  send 
him.  I  think,  apart  from  the  Consul's  disoretioii, 
which  I  have  dealt  with  under  sub-section  (2,  ths 
passage  to  Grimsby  was  a  "  passage  home." 

WiUi  respect  to  the  question  of  maintenanoe  oq  th 
way  and  before,  I  think  that  that  must  stand  on  sob- 
section  dy  because  I  think,  apart  from  sub-teotion  d, 
the  passage  home  would  embrace  such  a  reasooabis 
sum  as  was  necessary  to  keep  the  man  alive  on  ths 
passage.     I  don't  think  it  would   be  satisfied  l^ 
delivering  him  as  a  dead  carcase  at  the  port  of  origin; 
and  furthermore,  I  think  also  that  the  owners  would 
be  obliged  to  keep  him  alive  until  he  started  on  the 
passage,  and  therefore  it  would  embrace  the  mainten^ 
ance  until  he  was  put  on  board  before  his  psawge 
home.      So  that  if  it  were  not  for  sub-section  d  1 
should  be  obUged  to  hold  here  that  there  was  a  small 
sum  to  be  paid  for  the  maintenance  until  he  started 
for  Grimsby,  and  also  for  the  maintenanoe  during  the 
passage  to  Grimsby.    But  holding  as  I  do  that  tha 
case  come  under  (2,  I  think  the  consul  has  fixed  the 
sum  which  measures  the  obligation  of  defendants. 
Of  course  that  would  be  an  answer  in  itself. 

As  to  the  other  point  made  by  Mr.  Bobson  as 
to  wages,  I  will  deal  with  that  also.  It  seems  to  ma 
the  provision  which  makes  these  expenses  reoovenhle 
as  wages  does  not  in  the  slightest  degree  constitute 
them  wages  or  make  them  anything  more  than  thflf 
are ;  therefore  it  does  not  give  the  right  which  it  oon- 
f erred  with  regard  to  wages  properly  so  called  by  the 
134th  section — ^viz.,  of  their  running  on  until  ihsj  an 
actually  settled.  Section  186,  sub-seotion  (4)  (o), 
merely  provides  that  these  particular  expenses  are 
to  be  recovered  in  the  same  way  as  wages.  Thew 
are  summary  procedures  and  other  legal  incidents 
attached  to  wem,  but  they  are  not  constttated  wages, 
and  they  cannot  be  considered  as  going  on  de  dk 
in  diem  in  a  case  where  it  is  clear  they  are  not  wages, 
and  where  such  wages  as  were  due  were  Batasfted. 

My  judgment,  therefore,  must  be  for  the  defen- 
diuits. 

Solicitors  for  the  plaintiff,  Pattinsan  dk  Brtwer, 

Solicitors  for  the  defendants,  W.  A.  Crump  A  5oa. 
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IN 

a  B.  Div.  ) 

(Vaughan  Williams,  J.) ) 

In  re  Gaixabd. 
Ex  parte  Habbist  Gallj^bd  v. 
BXEGUTOBS.  (a.) 

Bankruptcy — PurcJiose  by  a  partner  of  a  member  ofik 

committee  of  inspection  of  part  of  the  bankrupfe  etUk 

—Bankruptcy  Act,  1883  (46  &  47  Vict,  c  52),  r.  814 

A  eaie  by  t?ie  trustee  in  bankruptcy  of  pari  of  A 

estate  to  a  partner  of  one  of  the  memher^  of  <Aa  cam 

mittee  of  inspection  cannot  be  set  ancle  as  being  ettil 

directly  or  indirecHy  a  sale  to  a  member  of  the  eommSk 

of  inspection  within  rule  316 ;  nor  can  it  be  ed  atids  fl 

being  contrary  to  tJie  earlier  practice  in  bemkruptcy  bH 

(a.)  Beported  by  P.  M.  Fbanokb,  Baq.,  Baxiiiter- 
at-Law. 
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Ck)UBT  OF  Appeal, 


dffwn  in  Ex  parte  Moore,  30  W.  B.  123,  which  did  not 
dhw  a  trustee  to  eell  any  part  of  the  estate  to  hie  own 
fortner* 

HotioQ  by  Mifls  Harriet  Qallard,  a  creditor  in  the 
bukraptay,  for  a  dedajration  that  the  sale  by  the 
initee,  to  J.  H.  Stretton  of  certain  property  of  the 
bidkropt  for  £226  was  contrary  to  the  provisions  of 
znle  316.  *' Neither  tiie  trustee  nor  any  member  of 
the  oommittee  of  inspection  of  an  estate  shall,  while 
sctiDg  as  trostee  or  member  of  such  oommittee, 
except  by  leave  of  the  court,  either  directly  or 
in^reotly,  by  himself  or  any  partner,  derk,  agent, 
or  fenrant,  become  purchaser  of  any  part  of  the 
eitate.  Any  such  purchase  made  contrary  to  the 
pTOTisioiis  of  this  rule  may  be  set  aside  by  the  court 
on  the  application  of  the  Board  of  Trade  or  of  any 
creditor.^' 

I       The  bankruptcy  in  this  case  took  place  in  1887. 
The  bankrupt  had  been  engaged  in  building  and 
lind  speculations  at  Brighton  in  conjunction   with 
8Mton,  WiUiams,  and  Vaughan. 

Yanghan  became  bankrupt  in  1886,  when  Stretton 
•oqoired  his  interest  in  the  speculations. 

if  soon  as  (Mallard  became  bankrupt  one  Harris 
oommunioated  with  Stretton,  and  with  the  trustee  in 
Yaoghan's  bankruptcy,  and  it  was  arranged  that 
fliuns  should  be  trustee  in  Qallard's  bankruptcy, 
fliat  Mr.  Hunt,  of  the  firm  of  Ashurst,  Moms,  & 
Gdsp,  a  son  of  YTilliams,  and  Mr.  Hilliard,  a  partner 
of  Stretton,  shoidd  form  the  oommittee  of  inspection, 
ad  that  Ashorst,  Morris,  &  Co.,  should  act  as  soli- 
akm  in  the  bankruptcy.  Stretton,  being  a  creditor 
br  £5,000,  had  sufficient  voting  power  to  obtain  the 
enryiDg  out  of  this  arrangement. 

Dozing  the  course  of  the  bankruptcy  Miss  GhkUard 
BUide  abid  of  £200  for  a  certain  property  forming 
pvt  of  the  bankrupt's  estates ;  whereupon  Stretton 
oftred  £225  for  a  portion  of  the  same  p»roperty. 
SOiard,  Stretton's  partner,  without  informing  Miss 
Qallard  of  the  advance  on  her  bid,  induced  his 
(ttllsagnea  on  the  committee  of  inspection  to  accept 
Stratton's  o£Fer,  and  the  property  was  sold  to  him  by 
Os  trostee. 

IGss  Gallard  now  moved  aeainst  Stretton's 
executoEB  to  have  the  sale  set  aside  as  contrary  to 

nksie. 

The  case  was  argued  on  the  1st,  2nd,  and  15th  of 
Xarchy  and  during  the  course  of  the  argument 
eoQosel  for  the  applicant  were  allowed  to  amend 
their  notice  of  motion  and  to  allege  that  the  sale  was 
ooDtraiy  to  the  practice  existing  before  the  date  of 
nle  316,  and  further,  Ht&t  on  the  facts  of  the  case  it 
vas  fraodnlent. 

E.  Gooper  JVillia,  Q.C,  and  MacJcintoeh,  for  the 
ipfilicaat. 

HerheH  Beed^  Q.(7.,  and  Muir  Mackenzie^  for  the 
itspondenta. 

Ute  following  considered  judgment  was  delivered 
on  the  30th  of  March. 

Vaughak  Wiujams,  J. — In  my  judgment  this 
nle  by  the  trustee  was  not  contrary  to  the  pro- 
iiaopsof  rale  316  of  the  Bankruptcy  Bules,  1886.  I 
PM  of  opinion  upon  the  evidence  before  me  that 
BiDiaid,  the  partner  of  Stretton,  who  was  the  pur- 
ittser,  had  no  interest  directly  or  indirectly  in  the 
bwrhaim  of  this  property.  It  seems  to  me  to  have 
■Mn  a  purchase  by  Stretton  on  his  own  account,  and 
t  do  not  think  that  t^e  partnership  firm  had,  as 
iatween  themselves  and  Stretton,  any  mterest  in  the 
^■rdhaee.  It  was  a  purchase  by  Stretton  on  his  own 
leooimt^  and  not  for  the  benefit  of  the  firm. 

In  my  judgment  such  a  purchase  does  not  fall 
ihhin  the  words  of  rule  316,  which,  I  think,  only 


covers  cases  where  a  purchase  is  made  directly  or 
indirectly  by  a  trustee  or  member  of  the  committee  of 


t  has  been  urged,  however,  that  so  to  construe 
the  rule  would  be  inconsistent  with  an  established 
rule  in  bankruptcy  that  there  cannot  be  a  sale  to  a 
partner  of  the  trustee.  This  seems  to  be  the  rule 
laid  down  in  Ex  parU  Moore,  30  W.  B.  123.  But  I  do 
not  think  that  this  entitles  me  to  amplify  a  rule,  the 
words  of  which  are  dear.  It  is  said  that  the  words 
"by  his  partner,  servant,  clerk,  or  agent '*  are  un- 
necessary if  they  are  only  instances  of  indireot  pur- 
chase, and  that  the  meaning  is  that  a  purchase 
by  a  partner,  derk,  agent,  or  servant,  or  a 
person  standing  in  such  a  relation  to  a  trustee  or 
member  of  a  committee  of  inspection  should  be 
deemed  to  be  an  indirect  purchase  by  such  trustee  or 
member  of  a  committee  even  though  there  is  no  proof 
that  the  purchase  was  in  any  way  for  his  benefit.  I 
cannot  come  to  this  conclusion,  even  though  the  rule 
so  construed  might  be,  as  I  think  it  would  be,  a 
salutary  rule  and  in  accordance  with  previous  bank- 
ruptcy practice.  [EEis  lordship  then  went  on  to  find 
on  the  facts  that  the  sale  had  been  fraudulent  as 
against  Miss  GhtUard,  and  granted  her  an  inquiry  as 
to  the  damage  she  had  sustained  thereby.] 

Applieaiion  allowed. 

Solidtor   for    the    applicant,    B.    H.    Buckwell, 
Brighton. 

Solicitors  for  the  respondents,  Ashurst,  Morris,  & 
Ori&p. 
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Feb.  26;  March  2, 4, 
6,  19. 


From  Chan.  Div.      '\ 

(Lindley,  A.  L.  Smith,  > 

and  Bigby,  L.JJ.}    ) 

In  re  Wbagg  (Limitbd).  (a.) 

Company — Winding  up — Contract  with  vendors — Pay- 

ment  in  fully  paid-up  shares — Property  sold  of  less 

than  nominal  vctlue  of   shares — Stamp    duty — Ap- 

portionment  of  value  of  items  of  property  sold — Gom" 

panics  Act,  1867  (30  &  31  Vict.  c.  131),  s.  25. 

Where  a  limited  company  purchased  property,  and 

paid    the  agreed  price  in  fully  paid-up    shares,   the 

contract  of  sale  being  duly  register^  before  the  issue  of 

the  shares  pursuant  to  section  26  of  tlie   Companies  Act, 

1867,  the  vendors  cannot  be  made  liable  as  contribu- 

tories  in  the  winding  up  of  the  company,  merely  on  the 

ground  that  the  value  of  the  property  sold  wou   less 

than  the  full  nominal  value  of  these  shares. 

The  above-named  company,  which  was  formed  for 
the  purpose  of  taking  over  the  business  of  coach 
proprietors  and  livery  stable  keepers  bdonging  to 
E.  J.  Wragg  and  J.  B.  Martin,  was  registered  under 
the  Companies  Act  on  the  9  th  of  January,  1894,  with 
a  capital  of  £20,000  divided  into  2,000  shares  of  £10 
each.  By  a  contract  dated  the  10th  of  January, 
1894,  and  duly  registered  pursuant  to  section  25  of 
the  Companies  Act,  1867,  it  was  agreed  that  Wragg 
and  Martin  should  sell  to  the  company  the  goodwill  of 
the  business,  premises,  plant,  &c.,  for  £46,300,  which 
was  to  be  paid  as  to  £7,000  in  cash,  as  to  £3,000  in 
first  debentures,  as  to  £6,300  in  second  debentures, 
as  to  £10,000  by  the  transfer  to  the  company  of  two 
mortgages  for  that  amount  on  the  property  con- 

(a.)  Beported  by  B.  C.  Mackenzie,  Esq.,  Banistur- 
at-Law. 
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▼eyed,  and  as  to  the  balance  of  £20,000  in  fully  paid- 
up  shares  in  the  company. 

By  clause  3  of  the  contract  the  said  sum  of  £46,300 
was  allocated  thus:  to  goodwill,  £6,000;  to  free- 
holds (includmg  mortgages  for  £10,000),  £12,000;  to 
leaseholds,  £500 ;  to  stodc-in-trade,  £27,300 ;  to  con- 
tract rights,  £250 ;  to  other  property,  £250. 

The  said  sum  of  £46,300  was  duly  paid  to  the 
▼endors  in  the  manner  provided  by  the  contract. 

Subsequently  the  company  was  ordered  to  be  wound 
up. 

One  of  the  books  of  the  company  contained  an 
account  headed  "  Purchase  of  Business,"  in  which 
the  value  of  the  stock  at  the  time  of  the  company's 
forxnation  was  set  down  at  only  £15,375.  On 
the  other  hand,  this  account  showed  an  item  which 
did  not  appear  in  the  contract — yiz.,  balance  to  good- 
will account,  £11,647. 

This  was  a  summons  by  the  official  receiver  and 
liquidator  of  the  company,  asking  that  it  might  be 
declared  that  the  nominal  amount  of  the  shares 
standing  in  the  names  of  Martin  and  Wragg  was 
unpaid,  and  that  Martin  and  Wragg  were  liable  to 
pay  the  nominal  amounts  thereof,  and  that  they 
might  be  ordered  to  pay  within  four  days  of  the 
service  of  the  order. 

The  summons  having  been  dismissed  by  Vaughan 
Williams,  J.,  the  liquidator  appealed. 

Sir  R.  B.  FivOay,  8.G.,  Buckley,  Q.O.,  and  Ingle 
Joyce,  for  the  appellant. — ^Though  this  precise  ques- 
tion may  not  have  arisen  before,  the  piinoiplea  on 
which  it  is  to  be  decided  are  wcJl  established.  The 
value  of  the  stock-in-trade,  which  is  put  in  the 
agreement  at  £27,300,  appears  from  the  company's 
books  to  have  been  only  £15,375.  The  item  *'  balance 
to  goodwill  account "  there  introduced  really  repre- 
sents nothinff,  and  was  merely  put  in  to  bring  up 
the  total  to  £46,300.  There  is  tiius  a  deficiency  in 
the  value  of  the  property  sold  to  the  company  of 
about  £11,000,  ana  the  shares  should  be  treated  as 
not  paid  up  by  that  amount.  The  Companies  Act, 
1862,  does  not  alter  the  liabilitv  of  a  shareholder  to 
pay  for  his  shares,  but  only  limits  it :  Oakea  t.  Tur- 
quand,  15  W.  B.  1,201,  L.  B.  2  H.  L.  325.  A 
company  cannot  issue  shares  at  a  discount,  even 
though  there  is  a  contract  registered  under  the 
Act  of  1867:  In  re  Almada  and  Tirito  Co.,  Allen's 
case,  36  W.  B.  593,  38  Oh.  D.  415 ;  Ooregum  Gold 
Mining  Co.  v.  Boper,  41  W.  B.  90,  [1892]  A.  C. 
125.  A  mere  improvident  bargain  entered  into  by 
a  company  would  not  necessarily  be  invalid;  but 
a  company  cannot  knowingly  issue  shares  as  fully 
paid-up  in  exchange  for  property  of  less  tham 
their  rull  value :  In  re  Eddyetone  Marine  Insurance 
Co.,  41  W.  B.  642,  [1893]  3  Ch.  9;  Elkington's  case, 
15  W.  B.  665,  L.  B.  2  Ch.  App.  511.  The  appellant 
does  not  impeach  the  contract  of  sale. 

Herbert  Reed,  Q.C,  and  Ward  Colridge,  for  the 
respondent  Martin. — There  is  no  ground  for  sajring 
that  the  alleged  deficiency  of  £11,000  should  be  set 
against  the  shares  rather  than  against  the  cash  and 
debentures.  The  company  agreed  to  accept  property 
capable  of  valuation  as  of  a  certain  value,  and  to 
pay  for  it  in  part  by  the  issue  of  these  fully  paid-up 
shares,  and  the  agreement  is  not  impeached.  The 
shares  cannot  therefore  be  treated  as  not  fully  paid 
up,  and  the  respondent  made  liable  as  a  contribu- 
tory: In  re  Hey  ford  Co.,  PeWs  case,  18  W.  B.  31, 
L.  B.  5  Ch.  App,  11;  In  re  Hey  ford  Ironioorks  Co., 
Forbes  &  Judd's  case,  18  W.  B.  302,  L.  B.  5  Ch. 
App.  270;  In  re  Baglan  Hall  Colliery  Co.,  18 
W.  B.  499,  L.  B.  5  Ch.  App.  346.  This  is  not 
affected  by  the  later  decisions  in  In  re  Almada 
and    Tirito   Co.   and   Ooregum   Gold  Mining   Co.   v. 


Boper.  [liiNDLET,  L.J.,  referred  to  OhapmarCi  com, 
43  W.  B.  553,  [1895]  1  Ch.  771,  and  In  rt  Em^n 
Assurance  Co.,  Leeke's  case,  19  W.  B.  300,  L.  B.  11 
Eq.  lOO.J  It  is  for  the  appellant  to  show  that  the 
transaction  is  illegal :  Hire  Purchase  Furnishing  Go. 
V.  Bichens.  36  W.  B.  365,  20  Q.  B.  D.  387.  This  tfai^ 
have  not  done,  and  it  must  therefore  be  presnmed  t» 
be  legal. 

Eve,  Q.C,  and  Carrington,  for  the  respondflot 
Wragg. — There  is  no  reason  why  the  vendors  BhooU 
not  make  a  profit  on  their  dealing  with  the  oompany. 
The  apportionment  in  clause  3  of  the  oontraot  waa 
made  solely  with  a  view  to  reducing  the  amoimt  d 
duty  payable  under  section  59  of  the  Stamp  Act, 
1891,  duty  being  payable  thereunder  in  respect  of 
goodwill,  but  not  in  respect  of  stock-in-trade. 

FifUay,  8.G.,  in. reply. — ^The  suggestion  last  mads 
is  tantamount  to  saying  that  the  parties  to  the  oon- 
tract  have  committed  a  fraud  upon  the  revoma 
The  value  of  the  goodwill  was  truly  stated  ia  the 
contract  to  be  £6,000,  but  the  evidofice  shows  that 
the  value  of  the  stock-in-trade  was  there  overstated 
by  £11,000.  As  regards  the  law  the  pith  of  ths 
whole  matter  is  contained  in  Ooregum  Gold  Mining' 
Co.  V.  Bo^^er,  where  it  is  laid  down  that  the  trans- 
action will  not  be  impeachable  if  tlie  company 
honestly  regarded  the  consideration  given  as  repre- 
senting the  nominal  value  of  the  shares  in  cash.  In 
face  of  the  evidence  it  cannot  be  said  that  they  did 
so  here.  The  cases  dted  on  the  other  side  do  not 
touch  the  point. 

LnroLEY,  L.  J. — The  liquidator  contends  that  the 
shares  issued  to  Martin  and  Wragg  were  improperly 
issued  as  fully  paid  up,  and  cannot  be  propeny  so 
treated.    No  attempt  has  been  made  to  impeaon  or  set 
aside  the  agreement.  Nor,  having  regard  to  thedeouion 
of  the  House  of  the  Lords  in  8ai(mon  ▼.  Salomon  A 
Co.,  ante,  p.  193,  [1897]  A.  C.  22,  is  it  possible  to  hold 
that  agreement  invalid,  on  the  matenals  before  us. 
The  company,  although  a  small  one,  promoted  by  the 
vendors  and  managed  by  them,  must  be  treated  as 
competent  to  buy  Uie  property  which  it  was  formed 
to  acquire,  and  to  take  it  at  the  price  named  by  the 
vendors.  The  only  question  is  whether  the  sha^tea  issiMd 
as  fully  paid  up  in  part  payment  of  the  prioe  can  he 
treated  as  fully  paid  up.     Before  <w«tmi«i¥igp  the  lav 
upon  this  point  I  will  stato  the  grounds  on  which  the 
appellant  contends   that   they  cannot.     It  appean 
from  the  books  of  the  company  that  the  stook-io- 
trade,  which  by  clause  3  of  the  agreement  is  taken 
to  be  wortii  £27,300,  was  entered  as  of  the  value  of 
£15,375  only,  and  it  is  contended  that  the  paid-up 
shares  given  to  the  vendors  must  be  attributed  in 
part  at  least  to  this  difPerence  of  £11,000  odd.    In 
other  words,  it  is  contended  that  the  company  oi^fat 
to  be  treated  as  having  issued  shares  to  we  nommsl  ' 
amount  of  £20,000  (the  rest  of  the  £27,300  being 
cash  or  debentures)  in  payment  of  gooda  of  mudh  kat  : 
value — viz.,  of   the  vi^ue  of  £15,000  odd  only— as 
both  ven4ors  and  buyers  well  imew.     I  am  quits  ! 
unable  to  take  this  view  of    the  contract.      I  wiH  ' 
assume    that   the    stock-in-trade    waa    worth   only 
£15,000 — ^t.e.,  that  it  would  not  have  fetched  more 
in  tiie  market.    There  was  no  agreement  to  buy  the  '. 
stock-in-trade  at  that  price,  and  to   pay  for  it  in 
shares  of  a  larger  nominal  amount.    The  third  dauie 
in  the   agreement    was  merely  inserted  for  stamp  ! 
purposes.     It  was  absolutely  useless  and  meaningless  ! 
for  any  other  purpose.    No  evidence  ia  required  to  1 
prove  it.     No  lawyer  accustomed  to  the  preparatioa  j 
of  deeds  can  fail  to  see  why  it  was  inserted  or  its  legal 
effect.     Stamp  duty  had  to  be  paid  on  so  mnch  of  m 
£46,300  as  was  liable  to  duty,  and  duty  waa  payable 
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respect  of  so  maoh  of  this  sum  as  was  attributable 
totiie  ffoodwill,  and  in  Teepeci  of  the  freeholds  and 
leasekolds  and  of  nothing  else.    These  were  valued 
atthe  respeotiye  sums  mentioned  in  clause  3 ;  £27,300 
lemmeA,  and  the  stock-in-trade  remained,  and  the 
£27,300  was  attributed  to  that.    I  do  not  say  that 
this  WIS  right,  but  whether  right  or  wrong  the  third 
cbow  does  not  in  any  way  alter  the  real  agreement 
between  the  vendors  and  the  company.    The  real 
agreement  was  that  the  vendors  should  sell  and  that 
iSd  company  should  buy  the  various  properties  men- 
tioned in  the  schedule  to  the  agreement  for  one  sum 
I     of  £40,300,  which  apparently  was  £11,000  more  than 
I     ooTild  have  been  obtained  from  any  other  purchaser. 
Bat  the  parties  did  not  appropriate  any  part  of  the 
I    purchase-money  to  any  definite  part  of  the  property 
pnrohaaed  nor  is  the  court  at  Uberty  to  do  so.    It 
j    would  be  wholly  wrong  to  treat  the  agreement  as  one 
to  pay  £27,300  for  st(Mk-in-trade,  valued  as  between 
the  vendors  and  the  company  at  £15,375,  and  to 
ittribate  the  whole  of  the  share  capital  to  the  pur- 
eliase  of  that  particular  item.    To  do  this  is  to  fasten 
OQ  the  parties  a  contract  which  they  never  made  and 
ODe,  moreover,  which   would  entirely  defeat  their 
iatantions  if  the  appellant  is  right  in  his  contention. 
In  Ld/ehilcTa  case,  14  W.  B.  22,  L.  R.  1  Eq.  231,  a 
ibiited  company  bought  a  patent  and  paid  for  it  in 
paid-up  shares ;  the  holder  was  held  not  to  be  a  con- 
ti^flmtoiy.    The  agreement  was  not  sought  to  be  set 
anie  and  no  question  as  to  the  actual  value  of  the 
patent  was  raised.    No  one  apparently  thought  that 
OQertion  material.    This  case  was  decided  in  1865  by 
findecaley,  V.G.,  and  is  valuable  as  showing  that  as 
cady  aa  that  year  it  was  taken  for  granted  that  shares 
a  a  limited  company  issued  as  paid  up  in  considera- 
tian  of  property  transferred  to  the  company  must  be 
tnated   as    paid  up  unless  the  whole  transaction 
was  mt  aaiae  on  uie  ground  of  fraud.      In  1869 
Drummmid*s  caae^  18  W.  B.   2,  L.  B.  4  Ch.   App. 
h2,  came    before   GifGard,    L.J.,    sitting    as    the 
Coaet  of  Appeal,  and  it  was  then  distincuy  decided 
ftat  erven    a    subscriber    of    the   memorandum   of 
■■odation    oould    satisfy   his    liability   in   respect 
sf  the  ahares    for  which  he  subscribed  bv  paying 
ht  them    in     money   or    money's    worth    or,    as 
Mud,  li.  J.,   put  it,  in  "  meal  or  in  malt."    This 
IBneial   proposition  has  never  been    doubted,  but 
we  was  a  cQfficulty  in  applying  it  to  a  subscriber  of 
fte  memorandnni  of  association.    The  difficulty  was 
b  identify  the  shares  which  he  was  to  receive  as 
Pmdur  with  those  which  he  had  bound  himself  to 
Udb  and  pay  for  by  subscribing  the  memorandum 
if  aaaociation.     This  difficulty  always  arises  in  similar 
IHM.    It  has  never  been  doubted,  so  far  as  I  know, 
hst  the  obligation  of  every  shareholder  in  a  limited 
vmomaj  to  pay  to  the  company  the  nominal  amount 
IJoiiliares  oould  be  satisfied  by  a  transaction  which 
taounted  to   aooord  and  satisfaction  or  set-off  as 
lifiBgidshed   from  payment  in  cash.     In  1867  the 
ittiHatiire   rendered  all   such  transactions  invalid 
iMsthey  were  made  pursuant  to  a  duly  registered 
htacty  bat  if  there  is  such  a  contract  the  law  is  now 
Ist  it  always  was. 

As  T^gardm  the  value  of  the  property  which  a 
Mpsay  can  take  from  a  shareholder  in  satisfac- 
la  (d  his  liahility  to  pay  the  amount  of  his  shares 
in  has  been  aome  difference  of  opinion.  But 
vas  ultimately  decided  by  the  Cocui  of  Appeal 
M^  unless  the  agreement  pursuant  to  which  shares 
bs  to  be  paid  for  in  property  or  services  could  be 
baaehed  for  fraud,  the  value  of  the  property  or 
Uses  could  not  be  inquired  into.  In  other  words, 
Msloe  at  which  the  company  is  content  to  accept  i 
[latoperty  n&nst  be  treated  as  its  value  as  between 
Band  the  shareholder  whose  liabULty  is  discharged 


by  its  means.  The  following  are  the  decisions  which 
established  this  doctrine.  The  point  was  first  raised  in 
lS6d in PdVe case,  18 W.B. 31, 5L.B. Ch.  App.  11.  Pell 
had  agreed  to  sell  his  business  to  a  limited  company  for 
a  certain  number  of  fully  paid-up  shares  which  were 
allotted  to  him  and  were  registered  in  his  name.  On 
the  winding  up  of  the  company  Lord  Bomilly  hdd 
him  to  be  a  contributory  in  respect  of  these  shares, 
but  to  be  entitled  to  an  inquiry  as  to  the  value  of  the 
property  given  for  them  and  to  be  allowed  such 
value  but  no  more  towards  payment  of  them.  This 
decision,  however,  was  reversed  on  appeal  by  Qiffard, 
L.J.,  on  the  ground  that  the  agreement  for  the  sale 
of  the  business  for  paid-up  ^lares  not  bein^  im- 
peached, the  shares  ought  to  be  treated  as  paid  for 
m  money's  worth.  In  Forbes  and  JtidcTs  case,  18 
W.  B,  302,  L.  B.  5  Ch.  App.  270  (1870),  Lord 
Hatherley  (dearly  intimated  his  concurrence  with  the 
view  that,  unless  the  agreement  was  impeached,  the 
value  of  the  property  given  for  the  sharos  could  not 
be  gone  into.  Li  In  re  Baglan  Hall  Colliery  Co,,  18^ 
W.  B.  499,  L.  B.  5  Ch.  App.  346  (1870),  Giffard,  L.J., 
again  acted  on  the  same  principle,  and  there  being, 
as  he  said,  <*  some  confusion  in  the  views  entertained 
of  cases  of  this  nature,"  he  went  fullv  into  the 
grounds  of  his  decision,  referring  to  the  various 
sections  of  the  Companies  Act,  1862,  which  were 
material.  He  fully  recognised  the  obligation  of  a 
shareholder  to  pay  for  his  shares,  but  he  again  held 
that  this  obligation  could  be  satisfied  otherwise  than 
by  payment  in  money.  In  that  case  the  company  had 
agreed  to  buy  a  colliery  and  to  pay  for  it  in  shares, 
and  the  handing  over  of  the  colliery  as  the  consider- 
ation for  the  shares  was  held  to  be  payment  in  fuU 
(see  p.  357).  No  question  was  raised  as  to  the  value 
of  the  colliery.  In  Leek^s  case,  (1870),  19  W.  B.  300, 
L.  B.  11  Bq.  100,  Stuart,  V.C.,  criticised  PelVs  case, 
and  evidently  disapproved  the  decision  of  Giffard, 
L.J. ;  but,  iJthough  Leehe's  case  was  affirmed  on 
appeal,  the  Vice-Chancellor's  strictures  on  PelVs  case 
were  not  approved.  (See  L.  B.  6  Ch.  App.  469.)  In 
Jones's  case,  (1870)  L.  B.  6  Ch.  48,  19  W.  B.  Ch. 
Dig.  53,  the  Court  of  Appeal  again  adhered  to  the 
principle  laid  down  in  PelVs  case,  Forbes  and  Judd^s 
case,  and  In  re  Baglan  HaU  CoUiery  Co,  James,  L.J. 
seems  to  have  had  some  doubt  whether  he  should  have 
come  to  the  condusion  he  did  if  it  had  not  been  for  the 
decisions,  but  I  understand  his  doubt  was  as  to  the 
identification  of  the  shares  subscribed  for  with  those 
ffiven  for  the  property  taken  by  the  company. 
Mellish,  L.J.,  had  no  misgivings,  and  expressly 
approved  the  decision  of  Giffard,  L.J.,  in  PelVs  case,  m 
Maynard's  case,  (1873)  22  W.  B.  119,  L  B.  9  Ch. 
App.  60,  fully  paid-up  shares  were  allotted  to 
a  subscriber  of  the  memorandum  of  association 
in  payment  of  property  sold  by  him  to  the  com- 
pany. He  was  lield  to  have  satisfied  his  liability, 
the  company  '*  behig  free  to  accept  payment  in  any 
honest  way"  Tsee  p.  65).  It  was  proved  to  the 
satisfaction  of  tne  court  that  the  shares  for  which  he 
subscribed  were  to  be  paid  for  in  property  to  be 
bought  by  the  company  at  a  sum  equal  to  the  amotmt 
of  the  shares  subscribed  for.  It  was  not  suffgested 
that  the  agpreement  was  vUra  vires  or  depended  for 
its  validity  on  the  value  of  the  property.  All  these 
cases  arose  before  the  Companies  Act,  1867,  came 
into  operation,  although  some  of  them  were  decided 
at  a  later  date.  In  FothergilVs  case,  (1873)  21  W.  B. 
301,  L.  B.  8  Ch.  App.  270,  which  arose  after 
that  Act  was  in  force,  the  above  decisions  were 
again  considered  and  were  held  inapplicable  to 
cases  to  which  that  Act  applied  unless,  a  proper 
agreement  were  duly  reffistered.  In  FothergilVs 
case  there  was  a  registered  agreement,  but  it  was 
held  not  to  apply  to  the  shims  for  which  he  had 
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subscribed  the  memorandum  of  association,  and 
he  was  held  to  be  a  contributory  in  respect  of 
them.  But  I  can  find  nothing  to  throw  doubt  on  the 
application  of  the  law  as  settled  in  PeWa  case  and  the 
others  referred  to  above,  to  similar  cases  arising  since 
1867,  and  in  which  the  shares  in  question  have  been 
issued  pursuant  to  a  duly  registered  agreement  as 
required  by  the  Act.  In  AndersorCs  case,  (1877) 
26  W.  B.  442,  7  Gh.  D.  75,  a  colliery  was  sold 
to  a  limited  oompuiy  for  paid-up  shares.  A  proper 
agreement  was  registered.  The  price  of  the  colliery 
to  the  company  was  £150,000,  to  be  paid  in  shares. 
The  vendors  had  shortly  before  agreed  to  buy  it  for 
£66,000,  and  to  pay  £42,000  in  shares.  They  therefore 
made  a  huge  profit.  It  was  nevertheless  held  by  the 
Oowct  of  Appeal  that,  so  long  as  the  agreement  for  sale 
to  the  company  was  imimpeached,  all  the  £150,000 
shares  must  be  treated  as  fuUy  paid  up.  This  case 
is  the  last  to  which  it  is  necessary  to  refer,  bearing 
directly  on  the  question  I  am  examining. 

I  understand  the  law  to  be  as  k>11ows.  The 
liability  of  a  shareholder  to  pay  the  company  the 
amount  of  his  shares  is  a  statutory  liability  and 
is  declared  to  be  a  specialty  debt  (Companies  Act, 
1862,  s.  16),  and  a  short  form  of  action  is  given 
for  its  recovery  (section  70).  But  specialty  debts, 
like  other  debts,  can  be  discharged  in  more  ways 
than  one — e.g,,  by  payment,  set-ofif,  accord  and 
satisfaction,  and  release — and,  subject  to  the  quali- 
fications introduced  by  the  doctrine  of  tdtra  vires, 
or,  in  other  words,  the  limited  capacity  of  statutory 
corporations,  anv  mode  of  discharging  a  specialty 
debt  is  as  available  to  a  shareholder  as  to  any 
other  specialty  debtor.  It  is,  however,  obviously 
beyond  the  power  of  a  limited  company  to  release 
a  shareholder  from  his  obligation  without  payment 
in  money  or  money's  worth.  It  cannot  give  fully 
paid-up  shares  for  nothing  and  preclude  itself  from 
requiring  payment  of  them  in  money  or  money's 
worth  (in  re  Eddy  stone  Marine  Insurance  Co.,  41 
W.  B.  642,  [1893]  3  Ch.  9),  nor  can  a  company 
deprive  itself  of  its  right  to  future  payment  in  cash 
by  agreeing  to  accept  future  payments  in  some  other 
way.  It  cannot  substitute  an  action  for  the  breach 
of  a  special  agreement,  for  its  statutory  action  for 
non-payment  of  calls  (see  PellaWs  case,  15  W.  B. 
726,  li.  B.  2  Gh.  App.  527).  From  this  it  follows 
that  shares  in  limited  companies  cannot  be  issued 
at  a  discount.  By  our  law  the  payment  by  a  debtor 
to  a  creditor  of  a  less  sum  than  is  due  does  not 
discharge  the  debt ;  and  this  technical  doctrine  has 
also  been  invoked  in  aid  of  the  law  which  prevents 
the  shares  of  a  limited  company  from  being  issued  at 
a  discount.  But  this  technical  doctrine,  though  often 
sufficient  to  decide  a  particular  case,  wiU  not  suffice 
as  a  basis  for  the  wider  rule  or  principle  that  a  com- 
pany cannot  effectually  release  a  shareholder  from  his 
statutory  obligation  to  pay  in  money  or  money's 
worth  the  amount  of  the  shares.  That  shares  cannot 
be  issued  at  a  discount  was  finally  settled  in  the 
Ooregum  Gold  Co,*s  case,  the  judgments  in  which 
are  strongly  relied  upon  by  the  appellant  in  this 
case.  It  has,  however,  never  vet  been  decided  that 
a  limited  company  cannot  buy  property  or  pay 
for  services  at  any  price  it  thinks  proper,  and  pay  for 
them  in  fuUy  paid-up  shares.  Provided  a  limited 
company  does  so  honestly,  and  not  colourably,  and 
provided  that  it  has  not  been  so  imposed  upon  as  to 
be  entitled  to  be  relieved  from  its  bargain,  it  appears 
to  be  settled  by  PelPs  case  and  the  others  to  which 
I  have  referred,  of  which  Anderson*s  case  is  the  most 
striking,  that  agreements  by  limited  companies  to 
pay  for  property  or  services  in  paid-up  shares  are 
valid  and  binding  on  the  companies  and  their 
creditors.    The  Legislature  in  1867  appears  to  me  to 


have  distinctly  recognized  such  to  be  the  law,  bat  to 
have  required,  in  order  to  make  such  agreementi 
binding,  that  they  shall  be  registered  before  tli^ 
shares  are  issued.  There  is  certainly  no  decision  yet 
whidi  is  opposed  to  the  above  statement  of  the  lav. 
The  observations  in  In  re  AdcUesiton  Linclmm  Oo.> 

37  Ch.  D,  191,  In  re  Almada  and  Tirito  Co.,  38  Ch.  D. 
415,  and  In  re  Ooregum  Gold  Co.,  [1892]  A.  C.  125, 
relied  upon  by  the  appellant  in  this  case,  fall  far  short 
of  deciding  tnat  the  value  of  the  property  or  servioes 
paid  for  in  shares  can  be  inquired  into  or  is  material  in 
any  case  in  which  the  sale  is  not  impeached. 

These  and  other  cases  decided  upon  the  Act  of  1867 
show  (1)  that  since  that  Act,  as  before,  shares  moat  be 
paid  for  in  money  or  money's  worth ;  (2)  that  since  that 
Act,  as  before,  they  may  be  pud  for  in  money's  worth ; 
(3)  that  since  the  Act  payment  in  money's  worth  can 
only  be    effectually  maae    pursuant  to  a  properiy 
registered  contract ;  (4)  that,  even  if  there  is  sach  a 
contract,  shares  cannot  be  issued  at  a  discount ;  (5) 
that  if  a  company  owes  a  person  £100,  the  company 
cannot  by  paying  him  £200  in  shares  of  that  nominal 
amount  discharge  him,  even  by  a  registered  contract, 
h-om  his  obligation  as  a  shareliolder  to  pay  up  the 
other  £100  in  respect  of  those  shares.     That  would  be 
issuing  shares  at  a  discount.    The  difference  between 
such  a  transaction  and  paying  for  property  or  serWces 
in  shares  at  a  price  put  upon  them  by  a  vendor  a&ii 
agreed  to  by  the  company  may  not  always  be  vary 
apparent  in  practice.     But  the  two  transactions  are 
essentially  d&erent,  and  whilst  the  one  is  ultra  vim 
the  other  is  intra  vires.     It  is  not  law  that  persons 
cannot  sell  property  to  a  limited  company  for  fully 
paid-up  shares  and  make  a  profit  by  suoli  transaction. 
We  must  not  allow  ourselves  to  be  mialed  by  talking 
of  value.    The  value  paid  to  the  company  is  mosyrond 
by  the  price  at  which  the  company  agrees  to  bay 
what    it    thinks    it    worth    its    while     to    acquire. 
Whilst  the   transaction    is    not  impeached,  t&B  ia 
the  only  value  to  be  considered.     This  appears  to 
me  to  be  in  complete  accordance  with  the  jadgmeats 
of  Cotton,  L.J.,  in  In  re  Almada  and    Tirito  Co., 

38  Ch.  D.  423,  and  Lords  Watson  and  Macnaghten, 
in  the  Ooregum  Gold  Co.'s  case,  [1892]  A.  C« 
136-7,  147-8.  Lord  Herschell's  judgment,  as  I 
understand  it,  is  distinctly  favourable  to  the  respon* 
dents. 

In  my  judgment  the  law  is  settled,  and  cannot  ba 
declared  wrongly  settled  by  this  court,  at  any  rata 
If  it  is  to  be  Stored,  the  decisions  ^hich  settled  i 
must  be  declared  wrong  by  the  House  of  Ijords,  or  tk 
law  must  be  altered  by  Act  of  Parliament.  Yau^^ 
Williams,  J.,  has  had  to  consider  this  matter  oi 
more  than  one  occasion — viz.,  in  Chapman* s  cami 
43  W.  B.  553,  [1895]  1  Ch.  771,  and  again  in  ^ 
present  case — and  on  Doth  occasions  the  principle  oi 
which  he  based  his  decision  is,  in  my  jadgmea| 
correct.  The  summons  which  has  raised  the  queslifll 
of  Martin  and  Wragg's  liability  is  of  an  nnonl  kia^ 
bein^  a  misfeasance  summons  and  an  altematii 
apphcation  to  enforce  payment  up  of  the  shues.  1 
was  dismissed  with  costs,  and  no  qnestion  was  niad 
on  appeal  except  the  important  question  of  primal^ 
which  I  have  considered.  The  appeal  must  be  dM 
missed  with  costs. 

Smith,  L.  J.,  after  referring  generally  to  the  fonHI 
tion  of  the  company  and  to  the  contract  of  sals,  oof 
tinned :  The  Solicitor-Gteneral,  who  appeared  for  11 


liquidator,  did  not  seek  upon  any  ground  to  impflS^ 
the  sale  by  Messrs.  Wragg  &  Martin  to  £.  J.  wxii 
(Limited);    but  he  asserted  that   he  ooold  show! 


evidence  that  the  shares  in  E.  J.  l^ragg  (limitf 
which  were  taken  by  Wragg  &  Mjartin  as  fully  pA 
up  in  part  payment  of  the  agreed,  prioe  of  £46^1 
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were  not  bo,  in  other  words  that  he  could  show  that 
there  was  a  defioienoy  in  the  value  of  the  property 
sold  by  Messrs.  Wragg  &  Martin  to  the  company  for 
the  tkgreed  price  of  £46,300,  and  that  as  regards  that 
defidency  which  he  alleged  to  be  £11,647,  the  shares 
held  by  them  were  not  ndly  paid-up.     It  is  admitted 
thftt  the  present  proceeding  of  the  hquidator  is  with- 
out precedent,  and  apart  from  the  authorities  some  of 
whidi  I  wi]l  deal  witii  hereafter,  I  wlU  first  ascertain 
the  facts  upon  which  the  liquidator  relies  in  proof  of 
hu  case,  assuming  that  he  is  entitled  to  go  into  them. 
[His  lordship  here  referred  in  detail  to  the  provisions 
j         of  the  contract  of  sale.]    It  is  argued  for  the  liquida- 
tor that  here  he  proves  that  the  *'  stock  "  sold  to  the 
company  was  valued  at  £27,300.     I  agree  that  upon 
I         the  face  of  clause  3  it  is  so,  but  before  I  say  that  it  is 
proTed  that  £27,300  was  the  value  of  the  stock  I  must 
consider  for  what  purpose  this  apportionment  of  the 
£46,300  into  its  different  component  parts  was  made 
sad  inserted  in  the  agreement.   The  Solicitor- General 
was  unable  to  make  any  suggestion  as  to  this.    He 
limply  said  that  it  is  staged  upon  the  face  of  the 
clause  that  the  value  of  the  stock  was  £27,300,  and 
that  establishes  the  fact.    Primd  facie  this  would  be 
90 ;  but  as,  except  upon  one  hypothesis,  the  clause  is 
obviously  useless,  and  there  is  no  possible  reason  for 
its  insertion,  I  do  not  think  what  would  otherwise 
be  its  primd  facie  meaning  is  necessarily  its  real 
meaning.     The  hypothesis  is  this  :  that  the  distribu- 
tion of  the  items  m  this  clause  was  made  solely  to 
arrive  at  the  stamp  duty  payable  upon  the  instrument 
of  agreement,  for  otherwise  it  is  inconceivable  why 
it  should  have  been  inserted,  and  that  this  is  the  only 
reason  for  its  existence  I  have  no  doubt. 

It  was  said  that  the  court  could  not  come  to  such 
a  conclusion  without  hearing  the  defendants'  evidence 
thereon.     Bnt  with  evidence  or  no  evidence,  for  what 
other  purpose  was  the  clause  inserted  P    To  this  there 
has  been  no  answer.     In  my  judgment  this  supposed 
valuation  of  the  stock  at  £27,300  is  not  a  real  valuation 
of  such  stock  at  all.  [His  lordship  here  referred  in  de- 
tail to  the  *'  Purchase  of  Business  account."]  What  is 
Uie  meaning  of  this  last  item,  "  Balance  to  Goodwill 
Account "  in  this  account  ?    Does  it  mean  profit  upon 
the  sale  of  Messrs.  Wragg  &  Martin's  business  to  the 
company  over  and  above  the  estimated  items  therein 
appearing^;    or,  if  not,  what  does  it  mean?    The 
liqiiidator  suggests  that  it  was  put  in  as  representing 
nothing:.     The  accountant  he  called  to  give  evidence 
as  to  this,  gave  no  intelligible  account  of  why  he 
iDade  this  entry  as  he  did.    He  said  that  he  found 
that  there  was  a  sum  of  £11,647  to  be  accounted  for, 
and  so  he  entered  it  in  this  way.    The  liquidator 
ignores  the  fact  of  a  possible  profit  being  made  upon 
the  sale  of  the  business  to  the  company,  and  says  that 
be  has  proved  that  the  sum  of  £11,647  represents 
nothing^.     I  do  not  think  that  he  has. 
It  waa  wig^rously  insisted  upon  that  as  the  defen- 
I     dants  bad   not  been  called  the  court  was  bound  not 
'    to  infer  that  the  component  parts  of  the  £46,300 
were  allocated  as  they  were  in  clause  3,  for  stamp 
I    porposee,  for  that  would  be  to  infer  that  it  was  done 
'    iot  the  purpose  of  defrauding  the  revenue,  which  no 
ooort  eoula,  without  evidence,  infer.    Assuming  for 
a  moment  the  probability  that  the  agreed  price  of 
£16,300  for  the  business  as  a  going  concern  embraced 
a  pirofit  to  Mr.  Wragg  and  Mr.  A^rtin  upon  the  sale 
thereof  to  the  company  over  and  above  the  estimated 
items,  the  whole  thing  is  at  once  explained.   Whether  ^ 
'  tibe  revenne  can  complain  is  another  matter ;  and, 
'  indeed^  it  would  seem  that  the  £11,647  should  have 
b#en  dietritmted  over  the  different  items  sold,  and 
I  act  placed   exclusively  upon  the  stock,  and  if  this 
were  the  point  I  should  decide  against  Messrs.  Wragg 
4t  Martiiu      Xn  my  judgment^  however,  the  liquidator 


falls  to  establish  that  the  £11,647  is  a  fictitious  entry 
and  represents  nothing ;  and,  indeed,  the  true  infer- 
ence from  the  facts  adduced  by  the  liquidator  is  that 
it  represents  the  agreed  profit  passing  to  the  vendors 
upon  the  sale  of  their  business  to  the  company.  The 
liquidator  has  failed  to  prove  that  the  £27,300  was 
the  real  price  of  the  stock,  and  thereby,  as  he  con- 
tends, the  £11,647  represents  nothing. 

But  even  if  this  were  otherwise,  another  point  arises. 
If  there  were  in  fact  the  shortage,  as  it  has  been 
called,  of  the  £11,647,  what  right  has  the  liquidator 
to  say  that  this  shortage  was  the  consideration  for  the 
shares,  so  that  by  that  amount  they  were  not  fully 
paid  up  P  There  was  ample  property  conveyed  by 
the  vendors  to  the  company  to  satisfy  1,993  fully 
paid-up  shares  of  £10  each— i.e.,  £19,930;  for, 
leaving  out  the  £10,000  of  mortgages  transfenred  to 
the  company,  the  agreed  price  was  £36,300.  Deduct 
£11,647,  the  alleged  shortage,  it  leaves  £24,653  as 
consideration  for  £19,930  of  shares.  Why  is  the 
liquidator  to  allocate  the  shares  against  what  he 
alleges  to  be  shortage,  even  if  it  existed,  and  not 
against  the  whole  consideration  of  £24,653?  Mr. 
Buckley  ingeniously  argued  that  if  he  did  not 
do  this  the  result  would  follow  that  the  consideration 
for  the  £7,000  cash  and  for  the  £9,300  of  first  and 
second  debentures  would  be  short,  that  is  sssuming 
there  was  no  agreed  profit  upon  the  transaction.  He 
got  at  it  thus  :  £36,300  agreed  contract  price  (leaving 
out  the  two  mortgages  for  £10,000) ;  £11,647  shortage, 
leaves  £24,653;  shares,  £19,930;  leaving  £4,723  as  con- 
sideration for  the  £7,000  cash  and  the  £9,300  in  first 
and  second  debentures.  And  therefore  he  said  the 
shares  and  not  the  cash  and  debentures  must  be  taken 
to  have  had  insufficient  consideration  ffiven  for  them, 
a  purdy  speculative  conclusion  and  which  also  omits 
the  consideration  of  profit.  So  much  for  the  facts, 
and  upon  these  alone  apart  from  the  cases  I  affree 
with  my  brother  Williams  that  the  liquidator  has 
failed  in  his  case.  But  when  I  come  to  the  authori- 
ties the  same  result  follows. 

It  is  now  well  settled  law  that  for  a  share- 
holder in  a  company  limited  by  shares  to  have 
fully  paid-up  shares  and  therefore  not  to  be  liable 
for  calls  in  a  winding-up  of  the  company,  he  must 
show  that  he  has  fully  paid  u^  to  the  face  value 
of  the  shares  either  in  cash  or  in  value  received  by 
the  company  in  some  form,  or  partly  in  cash,  and 
partly  in  value  received  by  the  company  in  some 
form  ;  and  if  payment  other  than  in  cash  be  relied 
on  this  can  only  bo  done  if  there  be  a  '*  contract  duly 
made  in  writing  and  filed  with  the  registrar  of  joint- 
stock  companies  at  or  before  the  issue  of  such  shares  " 
pursuant  to  section  25  of  the  CJompanies  Act,  1867. 
The  House  of  Lords  has  definitely  settled  this  point 
in  the  case  of  The  Ooregum  Gold  Mining  Co.  v.  Boper, 
41  W.  E.90,  [1892]  A.  C.  125.  Partial  parent  is 
not  sufficient,  but  shares  may  be  lawfully  issued  as 
fully  paid  up  for  considerations  which  the  company 
have  agreea  to  accept  as  representing  in  moneys 
worth  the  nominal  value  of  the  shares  (per  Lord 
Watson  at  p.  36  of  [1892]  A.  C.  in  The  Ooregum  case) 
It  is  not  suggested  that  the  contract  of  the  10th  of 
January,  1894,  is  not  an  honest  bargain,  or  that  its 
consideration  is  colourable  or  illusory.  Now,  is  a 
liquidator  entitled  to  go  into  the  adequacy  of  the  con- 
sideration and  to  show  if  he  can  that  the  consideration 
for  the  contract  was  inadequate,  unless  it  appears 
so  upon  the  transaction  itself;  or  if  not,  if  he 
desires  to  do  so  must  he  not  impeach  the  contract 
itself  ?  If  there  be  no  consideration  at  all  for  thp 
shares,  and  it  be  shown  as  in  the  case  of  In  re  Thf 
EddysUme  Marine  Insurance  Co.,  41  W.  R.  642,  [1893J 
3  Gh.  9,  that  the  words  inserted  in  the  registered  con 
tract  *'in  consideration    of   serrices"   were  placed 
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there  aa  a  mere  blind,  that  will  suffice.  Again,  if  in  a 
registered  oontzaot  a  money  value  be  placed  upon 
the  consideration  which  the  company  heA  agreed  to 
accept  as  representing  in  money's  worth  the  nominal 
Talne  of  the  share  less  than  the  face  value  of  the  share, 
that  share  would,  I  should  think,  not  be  fully  paid  up. 
For  instance,  as  was  put  in  argument,  a  contract  to 
supply  to  a  limited  company  100  tons  of  coal  valued 
at  lOs.  per  ton  as  a  consideration  for  100  £1  shares  in 
tiie  company — i.e.,  a  valued  £50  worth  of  coal  for 
100  £1  shares,  these  shares  would  not  be,  I  think, 
fully  paid  up.  There  would  be  no  necessity  in  such 
a  case  for  impeaching  the  agreement,  for  that  the 
shares  were  not  fully  paid  up  in  money  or  money's 
worth  would  be  apparent  upon  its  face.  Cotton, 
L.J.,  in  In  re  The  Almada  and  Tirito  Go,,  36  W.  E. 
593, 38  Gh.  D.  415,  at  p.  421,  points  to  such  a  case  as 
this,  though  he  did  not  decide  it.  If,  however,  the 
consideration  which  the  company  has  agreed  to 
accept  as  representing  in  money's  worth  the  nominal 
value  of  the  shares  be  a  consideration  not  clearly 
colourable  nor  illusory,  then  in  my  judgment  the 
adequacy  of  the  consideration  cannot  be  impeached 
by  a  liquidator  unless  the  contract  can  also  be  im- 
peached. And  I  take  it  to  be  the  law  that  it  is  not 
open  to  a  liquidator,  unless  he  is  able  to  impeach 
the  agreement,  to  go  into  the  adequacy  of  the  con- 
sideration to  show  that  the  company  have  agreed  to 
f've  an  excessive  value  for  what  they  have  purohased. 
will  content  myself  with  citing  tb^ee  of  the  earlier 
cases,  and  I  wOl  begin  with  PelVe  case,  18  W.  E. 
31,  L.  E.  5  Ch.  App.  11  (1869).  Pell  in  this  case 
had  agreed  to  sell  to  a  company  the  goodwill  and 
stook-in-trade  of  his  business  in  consideration  of 
1,500  £20  shares  of  the  company  fully  paid  up. 
The  company  was  wound  up,  and  no  payment  for 
these  shares  could  be  found  in  the  books  of  the 
company.  Lord  Eomilly,  M.E.,  directed  an  inquiry 
as  to  the  value  handed  over  by  Pell  to  the  company 
under  his  agreement  with  them  and  declared  that 
Pell  was  entitled  to  be  allowed  only  the  amount  of 
tiiat  value.  This  decision  was  reversed  upon  ap- 
peal, Giffard,  L.J.,  holding  that  as  the  agreement 
was  not  impeached  the  court  had  no  ground  for 
going  behind  the  agreement.  In  the  next  year 
(1870)  in  Forhee's  case,  18  W.  E.  302,  L.  Eep.  5  Oh. 
App.  270,  at  p.  273,  Hatherley,  L.G.  deals  with 
Fell's  case,  and  expressly  states  that  if  the  considera- 
tion is  to  be  impeached  the  contract  must  also  be 
impeached — he  says :  ''  The  only  difference  between 
GiffBird,  L.  J.,  and  the  Master  of  the  Eolls  in  that  case 
was  this — the  Master  of  the  Eolls  thought  that  Pell, 
bdng  bound  to  pay  the  full  amount  of  £20  per  share, 
was  not  to  be  taxen  to  have  paid  it  in  full  unless 
the  property  he  handed  over  was  worth  that 
amount.  That  result,  however,  could  only 
be  arrived  at  by  rescinding  the  contract  to 
buy  Pell's  business;  and  Giffard,  L.J.,  thought 
that  the  contract  not  being  impeached,  must  be 
treated  as  a  good  contract,  and  one  that  ought  to  be 
acted  upon,  so  that  no  question  could  be  raised  as  to 
the  actual  value  of  the  business  made  over."  The 
Lord  Chancellor  clearly  approves  and  in  no  way  dis- 
approves of  the  decision  of  Giffard,  L.J.,  in  PelVs  case. 
In  In  re  The  Baglan  Hall  Colliery  Co.,  18  W.  E.  499, 
L.  E.  5  Oh,  App.  346,  at  p.  357,  Giffard,  L.J.,  again 
lays  down  what  he  had  stated  in  PelVs  case.  It  is 
true  that  in  Leeke's  case,  19  W.  E.  300,  L.  E.  11 
Eq.  100  at  p.  107,  Stuart,  Y.O.,  did  not  like  the 
decisions  in  Pell's  and  Forbes*s  cases  by  Lord 
Hatherley  and  Giffard,  L.  J.  But  many  cases  have 
been  decided  since  then  all  in  accord  wiui  PelVs  case, 
which  cases  Lindley,  L.J.,  has  referred  to,  and  I  do 
not  repeat  them,  and  not  a  single  case  has  been  cited 
to  the  contrary.    It  appears  to  me  that  in  the  House 


of  Lords  in  the  Ooregum  case  the  principle  of  PelPs 
case  and  Forbes' s  case  was  distinctly  approved*     Lord 
Watson,  at  p.  136  of  [1892]  A.  0.,  says :    "  It  has 
been  decided  that,  under  the  Act  of  1862,  shares  may 
be  lawfully  issued  as  fully  paid  up,  for  consideratioiu 
which  the  company  has  agreed  to  accept  as  repre- 
senting in  money's  worth  the  nominal  value  of  the 
shares.    I  do  not  think  any  other  decinon  could  hare 
been  given  in  the  case  of  a  genuine  transaction  of 
that  nature  where  the  consideration  was  the  sab- 
stantial  equivalent  of  full  payment  of  the  shares  in 
cash.    The  possible  objection  to  such  an  arrangemeat 
is  that  the  company  may  over-estimate  the  value  of 
the  consideration,   and,   therefore,  receive  less  than 
nominal    value   for    its    shares.      The  court  would 
doubtless  refuse  effect  to  a  colourable  ^ansactioo, 
entered  into  for  the  purpose  or  with  the  obvious 
result  of  enabling  the  company  to  issue  its  shares  at 
a  discount ;  but  it  has  been  ruled  that,  so  long^  as  the 
company  honestly  regards  the  consideration  g^ven  as 
fairly  representing  the  nominal  value  of  the  shares  in 
cash,  its  estimate  ought  not  to  be  critically  examined. 
That  state  of  the  law  is  certainly  calculated  to  induce 
companies  who  are  in  Want  of  money,  and  whose 
shares  are  unsaleable  except  at  a  discount,  to  pay 
extravagant  prices  for  goods  or  work  to  persona  who 
are  willing  to  take  payment  in  shares.    The  rule  is 
capable  ofbeing  abused,  and  I  have  little  doubt  Uiat 
it  has  been  liberally  construed  in  practice."     Lord 
Herschell  at  p.  140  is  very  distinct  upon  this  point. 
He  says :    *'  But  the  contrary  has  bmn  determined. 
And  not  only  may  a  share  be  allotted  as  fully  paid  up 
in  respect  of  property,  goods,  or  services  received  by 
the  company,  but  the  courts  will  not  inquire  into  the 
adequacy  of  the  consideration,  and  certainly  have  not 
required  it  to  be  proved  that  the  consideration  given 
was  equivalent  in  cash  value  to  the  nominal  amount 
of  the  share."    And  Lord  Macoaghtenat  p.  148  says : 
'*  It  seems  to  me  that  all  that  has  been  deteriained  so 
far  is  that  the  court  will  decline  to  rip  up  a  trans- 
action not  impeached  as  dishonest,  and  not  proved  to 
be  such,  merely  because  the  company  may  nave  paid 
an  extravagant  price  for  the  property." 

In  my  judgment,  whether  the  facts  of  thia  case  are 
looked  to,  or  whether  the  law  applicable  thereto  is 
looked  at  the  liquidator  is  in  the  wron^,  and  my 
brother  Yaughan  Williams's  judgment  wiis  quite 
right  in  dismissing  his  application. 

RiGBY,  L.J. — In  this  case  the  respondents  Wragg 
and  Martin  were  two  of  the  first  three  direotors  of  the 
company  now  in  course  of  being  wound  np.  They 
had  for  a  considerable  time  before  the  incorporation 
of  the  company  carried  on  the  business  of  omnibus 
and  cab  proprietors  at  Whitechaj^el  and  elsewhere  in 
London.  What  their  respective  interests  as  between 
themselves  were  in  the  assets  of  the  business  w^  can- 
not infer  from  the  evidence,  nor  is  it  necessary  that 
we  should  know.  Wragg  &  Martin  were  minded  to 
turn  their  business,  as  the  phrase  goes,  into  a  private 
limited  company — that  is  to  say,  a  limited,  company 
in  which  the  vendors  were  to  take,  at  any  rate  in  the 
first  instance,  all  the  shares  in  the  conc&pany  'which 
were  to  be  allotted  to  the  vendors  as  part  of  the  ood- 
sideration  for  the  purchase  of  the  gocd^viU  and  assets 
of  the  partnership,  and  as  such,  allotted  to  the  vendors 
or  their  nominees,  including,  as  I  understand,  the 
subscribers  of  the  memoranaum  of  asaociation.  *  The 
property  to  be  sold  to  the  new  company  consisted  of 
freehold  estate  of  sufficient  value  to  have  heen 
accepted  as  security  for  a  first  mortgage  deht  of 
£8,000  with  interest  at  6  per  cent.,  and  a  second 
mortgage  debt  of  £2,000  with  interest  at  5  per  cent 
These  mortgages  were  apparently  treated^bv  the 
mortgagees  as  fair  security.    There  iprere  leas^olife 
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of  BmaU  yalne,  a  oondderable  stook-in-trade  oon- 
luting  among  other  things  .of  omnibuses,  oabs,  and 
hones,  worth,  at  any  rate,  not  less,  according  to  the 
evidence,  than  £15,000.    The  business  was  therefore 
a  Tery  substantial  one.   The  assets  (notably  the  good- 
will of  the  business)  could  not  from  the  nature  of 
them  be  said  to  have  any  market  value ;  and  what 
fhey  would  be  worth  to  a  company  incorporated  to 
cairy  on  the  business  would  depend  upon  considera- 
ikoi  as  to  which  there  would  be  room  for  consider- 
able honest  difiEerence  of  opinion.    The  vendors  were, 
of  course,  able  to  settle   the    constitution  of   the 
oompany  according  to  their  own  wishes,  and  they 
determined  that  it  should  be  brought  out  with    a 
capital  of  £20,000,  in  2,000  shares  of  £10  each,  and 
tiiat  there  should  be  an  issue  of  first  debentures  for 
£10,000.      Neither  the  amount  of  capital,  nor  the 
amomit  proposed  to  be  raised   on  first  debentures, 
can  be  said  to  have  been  on  the  face  of  the  matter 
extravagantly    large,    regard     being     hsA    to    the 
n&taie   of    we  business    to    be    transferred.      The 
only   effect,    beyond     the    appearance   of     greater 
importance  to   be  given  to   the  company,  of   put- 
ting   down     £20,000,    instead     of,     say,     £10,000, 
as  the    capital    of    the    company    would    be    to 
make  the  value  of  each  share  proportionately  smaller. 
The  vendors  or  their  nominees  might  be  able  to 
dispose  of  their  shares  on  better  terms  if  the  capital 
were  lar^^,  but  it  is  only  fair  to  observe  that  the 
Tendors  in  fact  retained  h^  far  the  largest  i>art  of  the 
share  capital  until  the  winding  up  of  the  company. 
The  vendors  determined  to  fix  the  price  for  the 
property  to  be  sold  at  £46,300.    How  this  sum  was 
arrived  at  we  do  not  know.    No  doubt  it  included  a 
huge  amount  of  what  would  be  profit  to  the  vendors 
if  they  disposed  of  their  shares  favourably,  but  so 
long  as  they  continued  to  hold  them  this  would  be 
nominal  profit  only.    The  vendors  did  not  require  to 
be  paid  a  large  amount  in  cash,  and  arranged  that 
the  £46,300  Siould  be  paid  as  follows :  £10.000  by 
the  company  taking  over  the  existing  mortgages  on 
the  freeholds,  £7,000  in  cash  which  was  expected  to 
beraued  by  means  of  first  debentures  for  that  amount, 
£3,0CX)  the  residue  of  the  first  debentures,  £20,000  in 
shares  to  be  treated  as  fully  paid  up.    This  left  £6,300 
to  be  raised  somehow  or  other,  and  I  think  the 
Bagi^estion  a  probable  one,  that  the  balance  so  re- 
Budomg  determines  the  amoimt  £6,300  of  the  second 
debentnres.    This  arrangement  was  carried  out  by  an 
agreement    dated  the   10th  of  January,    1894  (the 
oompany  having  been  incorporated  just  before).    The 
memorandum  of  association  provided  for  the  execution 
of  this  ag^ement.    The  agreement  was  executed  by 
the  anthority  of  the  board  of  directors  consisting  of 
Wragg  and  Martin  and  one  Harrison,  and  its  execu- 
tion by  the  oompanv  was  attested  by   Wragg  and 
Harrison.       A   supplementary   agreement    was  ex- 
earted    the    same    day    whereby    the    solicitor   of 
the     oompany   undertook  to  raise    £7,000   by   first 
debentoreSy  of  which  £4,600  was  to  be  paid  to  Martin, 
£1,000  to  the  credit  of  the  company,  and  out  of  the 
residixe  Wragg  and  Martin  covenanted  to  pay  the  debts 
of  the  pttrtnerahip.    The  last  terms  of  this  agreement 
were    plainly  insisted  upon  for  the  satisfaction  of 
debentore-liolders,  and  were  very  fair.  So  far  nothing 
could  be  more  straightforward  or  more  reasonable, 
subject  alvrays  to  the  question  whether  the  intended 
oHiinate  profit  to  be  realized  was  not  fixed  too  high. 
As,  howeverj  it  is  not  suggested  that  there  is  ground 
iat  metting  aside  the  contract,  I  do  not  see,  subject  to 
llie  point  ^vrbich  I  reserve  as  to  appropriation  of  the 
pojchaae-naoney,  how,  consistently  at  any  rate  with 
Anderson's   com,  the  shares  could  possibly  be  treated 
as  not  folly  paid  up.    In  the  present,  as  in  Anderson* a 
ease,  t>»*»  sAuares  allotted  were  allotted  to  vendors,  or 


persons  representing  vendors,  and  in  Anderson's  case 
the  £150,000  worth  of  shares  allotted  consisted,  to  an 
extent  of  far  more  than  50  per  cent,  of  profit  reserved 
to  the  members  of  the  syncucate  selling.  That  case  is 
undoubtedly  binding  upon  us.  It  was  cited  and  relied 
upon  in  the  Ooregum  case,  and  was  not,  I  think,  in 
any  way  disapproved  of.  Certainly  there  is  nothing 
in  the  opinions  of  the  noble  and  learned  lords  to  shake 
the  authority  of  the  case.  By  saying  that  Anderson's 
case  is  an  authority  binding  on  us  I  do  not  mean  to 
intimate  an  opinion  that  there  are  not  other  authori- 
ties to  the  same  effect.  I  think  that  the  series  of 
authorities  cited  by  Lindley,  L.J.,  beginning  with 
PelPs  cfMSf  have  made  it  impossible  in  such  a  case 
as  above  indicated  to  inqmre  effectually  into  the 
value  of  the  property  taken  in  exchange  for  shares 
where  the  contract  itself  is  not  impeached.  If  these 
authorities  are  to  be  overruled  that  must  be  done  by 
the  House  of  Lords.  But  it  is  said  that  a  clause  in 
the  main  agreement  of  the  10th  of  January,  1894 — 
viz.,  clause  3  makes  the  present  case  an  exception  to 
the  general  rule.  Before  examining  that  clause  I 
will  consider  what  the  actual  agreement  between  the 
parties  was  independently  of  that  clause.  Clearly 
it  was  a  purchase  of  the  whole  freehold  property  dealt 
with  at  an  entire  price.  Neither  the  vendors  nor 
purchasers  would  have  sold  or  bought  any  one  of  the 
items  independently  of  the  others.  It  is  not  in 
accordance  with  the  facts  that  there  were  a 
number  of  independent  purchasers  of  separate 
items,  and  no  one  could  say  that,  independently 
of  the  clause,  it  would  have  been  possible  to 
make  any  appropriation  of  portions  of  the  purchase- 
money.  As  the  vendors  would  have  the  full  control 
over  the  consideration  given,  and  could  divide  it  in 
accordance  with  their  rights  inter  «e,  there  could  be 
no  object  connected  wiSi  any  difference  in  those 
rights  in  makiug  any  appropriation.  In  addition  to 
this  it  is  manifest  that  tne  figpires  in  the  clause  are 
not  founded  on  any  exact  estimate  of  the  rights  of  the 
different  partners,  the  figures  being  throughout  round 
numbers  which  could  hardly  by  possibihty  conform 
to  pre-existing  rights.  It  is  obvious  that  it  could  not 
in  any  way  make  the  slightest  difference  to  the  com- 
pany, except  for  the  stamp  duty  payable,  that  part 
of  the  consideration  should  be  given  for  one  part  of 
the  assets  rather  than  for  another.  My  conclusion  is 
that  the  clause  was  intended  to  be  operative  only  as 
regards  stamp  duty.  The  apportionment  may  have 
been  a  wrong  apportionment,  but  that  cannot  alter 
the  nature  of  the  contract  or  entitle  the  company  to 
deal  exceptionally  with  it.  I  am  not  prepared  to  say 
that  in  no  cases  can  the  r^onsideration  in  kind  given 
for  paid-up  shares  be  inquired  into,  even  though 
there  may  be  nothing  on  the  face  of  the  contract  to 
show  the  insufficiency  of  the  consideration;  but  I 
abstain  from  attempting  to  define  what  the  cases  are. 
I  think  it  sufficient  to  say  that  in  my  judgment  the 
opinions  of  the  noble  and  learned  lords  in  The  Ooregum 
case  sufficiently  indicate  that  such  cases  may  arise. 
They  must  be  dealt  with  when  they  do  arise. 

Appeal  dismissed. 

Solicitors,  Walter  Murton;  Oolyer  ife  Colyer ;  A.   E, 
Qrevxlle. 
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Ct.  of  App. 


MsxBOBOuoH  (Earl  of)  v.  Whitwood  Ubban  Distbiot  CoinroiL. 


Or.  OF  App. 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and  A.  L.  \  May  31. 

Smith  and  Ohitty,  L.JJ.)     ) 

MKZBOBonaH  (Eabl  of)  v.  Whitwood  Ubban 
Distbiot  Ooxtngil.  (a.) 

PrcKitce — Diacovery  of  documents — Interrogatoriea — 
Action  for  forfeiture  of  land. 

TTie  defendcmt  in  an  action  to  recover  poaaeaeion  of 
land  on  a  forfeiture  for  breach  of  a  covenant  contained 
in  a  lease,  cannot  be  ordered  to  make  an  affidavit  of  dia^ 
covery  of  documenta  or  to  answer  interrogatories. 

Seamrd  v.  Dennington,  44  FT.  B,  696,  disapproved. 

Appeal  from  an  order  of  Bruoe,  J.,  at  chambers. 

The  action  was  brought  to  recover  possession  of 
land  on  the  ground  of  forfeiture  incurred  by  reanon 
of  a  breach  of  a  covenant  contained  in  a  lease. 

The  plaintiff  applied  for  an  order  on  the  defendant 
to  make  discovery  of  documents  and  to  answer 
interrogatories. 

The  defendant  opposed  the  application  on  the 
ground  that  an  order  for  discovery  could  not  pro^rly 
be  made  on  a  defendant  in  an  action  for  a  forfeiture 
of  land. 

Bruce,  J.,  refused  to  make  an  order. 

The  plaintiff  appealed. 

Scott  Fox,  for  the  plaintiff. — ^The  defendant  is  not 
entitled  to  resist  an  order  for  discovery.  The  case  of 
Seaward  v.  Bennington,  44  W.  B.  696,  is  a  distinct 
authority  that  an  order  for  discovery  of  documents 
may  be  made  against  a  defendant  in  an  action  for  a 
forfeiture  of  land.  Such  an  action  is  not  an  action 
for  a  penalty  in  the  sense  of  punishment  on  the 
defendant  for  doing  something  wrong.  It  is  merely 
an  action  to  enforce  a  covenant.  The  case  of  Martin 
v.  Treacher,  34  W.  B.  315,  16  Q.  B.  D.  507,  on  which 
the  defendants  will  rely,  was  an  action  for  a  penalty. 
In  the  case  of  Spokes  v.  Orosvenor  and  West-end 
Bail  way  Terminus  Hotel  Co,  (No,  1),  decided  in  this 
court  a  few  days  ago,  ante,  p.  545,  it  was  held  that  in 
an  action  for  fraudulent  conspiracy  a  defendant  could 
not  resist  the  making  of  an  order  for  discovery  of 
documents,  and  that  the  proper  time  for  him  to  take 
the  objection  that  giving  discovery  would  tend  to 
criminate  him  was  when  he  made  his  affidavit  in 
answer.  There  ought  to  be  no  difference  in  this 
respect  between  an  objection  that  discovery  may  tend 
to  criminate  the  party  and  an  objection  that  discovery 
may  expose  him  to  a  forfeiture. 

He  also  cited  Ind,  Coope^  (k  Co.  v.  Emmerson,  36 
W.  B.  243,  12  App.  Oas.  300. 

Tindal  Atkinson,  Q.C,  and  Montague  Lush,  for  the 
defendants. — ^No  order  for  discovery  can  rightly  be 
made  in  this  case.  This  is  an  action  directed  to 
obtaining  a  forfeiture  of  the  defendants'  interest,  and 
discovery  is  only  sought  with  that  object.  It  is  not 
like  the  case  wnere  it  may  incidentally  happen  that 
an  answer  may  criminate  a  man.  The  case  of  Martin 
V.  Treacher  shows  that  there  is  a  distinction  between 
the  objection  that  giving  discovery  may  criminate 
and  the  objection  that  discovery  is  sought  to  establish 
a  forfeiture.  Pye  v.  Butterfield,  13  W.  B.  178,  5 
B.  &  S.  829,  is  a  clear  authority  to  show  that  inter- 
rogatories cannot  be  allowed  iu  an  action  brought, 
like  the  present,  to  enforce  a  forfeiture  of  land.  And 
if  interrogatories  cannot  be  administered,  an  order 
for  discovery  of  documents  ought  not  to  be  made : 
see  Hunninga  v.  Williamaon,  31  W.  B.  924,  10 
Q.  B.  D.  459 ;  Hobba  &  Co.  v.  Hudaon  cfe  Co.,  38  W.  B. 
682.  25  a  B.  D.  232. 


(a.)  Reported  by  F.  G.  Buckeb,  Esq.,  lUrri8t«r- 
at-Law. 


They  also  cited  Lord  Uxbridge  v.  Staveland,  1 
Yes.  sen.  56. 

Lord  EsHXB,  M.B.— This  is  an  action  in  which 
the  plaintiff  seeks  to  obtain  a  judgment  that  the 
defendants'  lease  has  become  forfeited.  The  plaintiff 
therefore  admits  that  the  defendants  have  an  estate 
in  land,  but  he  says  that  they  have  forfeited  the 
estate  bv  a  breach  of  covenant.  The  plaintiff  insiBti 
that  he  has  a  right  to  an  order  on  the  defendants  to 
mf^e  discovery  of  documents,  and  also  a  right  to  an 
order  on  the  defendants  to  answer  interrogatories. 
The  learned  judge  has  refused  both  orders. 

There  are  two  rules  which  have  always  existed  in 
the  common  law  of  England,  and  have  never  b^n 
taken  away  by  any  statute.    One  is  that,  if  any 
person  brings  an  action  ag^ainst  another  for  pen&lUes, 
the  court  \nil  not  assist  the  person  claiming  penalties 
by  any  order  in  the  way  of  procedure.    The  other  is 
that,   where  a    person  has  an  estate  in    land  and 
another  seeks  to  obtain  a  forfeiture  of  that  estate,  the 
court   will  not  give  any  assistance  to    the  person 
claiming  the  forfeiture.     These  are  rules  of  procedure, 
but  they  are  also  something  more ;  they  are  rules  in 
favour  of  particular  classes  of  defendants,  they  are 
intended  to  protect  defendants  against   claims   for 
forfeiture  of   land,    and   against  informations    for 
penalties  brought  by  common  informers.    There  ia 
also  another  rule  wluch  is  often  spoken  of  together 
with  these  rules — ^viz.,  that  a  mtness  is  not  bound  to 
criminate  himself.    But  this  rule  really  has  notldng 
in  common  with  the  other  rules. 

In  Martin  v.  Treacher,  which  was  a  qui  tarn  action 
for  penalties  brought  by  a  common  informer,  it  was 
laid  down  that  in  such  an  action  the  court  would  not 
assist    the  plaintiff  by   any  of  its  procedure  witti 
regard  to  discovery.    The  reasoning  of  the  judgments 
applies    as  well   to  discovery  of  documents    as  to 
interrogatories.     In  Pye  v.  Butterfield,  which  was  an 
action  for  forfeiture,  the  decision  was  that  inter- 
rogatories could  not  be  delivered  at  the  instsmceof 
the  plaintiff.    Then  unfortunately  there  is  the  case  of 
Seatoard  v.  Bennington,  which  was  an  action  like  the 
present  to  recover  possession  of  demised  premisea  on 
a  forfeiture  for  breach  of  covenant,  and  there  this 
court  held  that  an  order  for  discovery  of  dooumenta 
might  be  made  against  the  defendant.     After  heat- 
ing the  law  on  the  subject  fully  discussed  I  Tent  ore 
to    think  that  that  case  vras  not  rightly    decided. 
With  regard  to  tiie  case  of  Ind,    Coope^  ^   Co,   v. 
Emmeraon,  1  do  not  think  that  the  House  of  Lords 
there  intended  to  decide  that  the  two  rules  which  I 
have    mentioned     were    done   away    with    hy   the 
Judicature  Act.     I  think  that  an  action  for  forf^ture 
of  land  is  on  the  same  footing  as  an   actLon   for 
penalties,  and  that  where  the  only  issue  in  an  action 
is  whether  there  shall  be  a  forfeiture  of  land,  as  is 
the  case  here,  the  court  must  refuse  to  make  an  order 
either  for  interrogatories  or  for  discovery  of  docu- 
ments.   The  appeal  must  be  dismissed. 

A.  L.  Smith,  L.J. — ^This  is  an  action  of  ejectmeot 
brought  by  a  lessor  against  a  lessee ;  it  is  what  is 
called  an  action  for  forfeiture.    The  plaintiff  seeks  to 

Sat  the  defendant  under  discovery,  both  discovery  of 
ocuments  and  by  way  of  iiiterron,torie8.  The 
learned  judge  disallowed  both  applications.  In 
Martin  v.  Treacher,  which  was  an  action  for  penalties 
for  forfeiture,  this  court  held  that  inteirogatories 
could  not  be  allowed ;  and  before  that,  in  the  case  <rf 
Hunninga  v.  WilliaTnaon,  which  was  also  an  actioa 
for  penalties,  the  Divisional  Court  held  that  no  ordeK 
could  be  made  either  for  discovery  of  documents  oc 
interro^tories.  Then  we  come  to  the  case  wh 
the  action  is  for  forfeiture  other  than  penalties.  iVi 
V.  Butterfield    was  a  case  of  an  action  for  forfeitme  cj 
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Maohado  v.  Fontes. 


Court  of  Appeal. 


land  exactly  rimiliar  to  this  oase ;  and  there  it  was 
Jield  that  no  interrogatories  oonld  be  administered. 
In  the  recent  case  of  Seatvard  v.  Denninffton,  which 
wsB  heard  before  my  brother  Bigby  and  myself,  we 
held  that  in  such  a  case  an  order  for  discovery  of 
documents  mi^ht  be  made.  But  on  farther  oon- 
nderation  I  thmk  that  our  decision  in  that  case  was 
not  right.    I  therefore  agree  tiiat  the  appeal  must  be 


Ghittt,  L.J.,  concurred. 

Appeal  dismi8$ed, 

flolioitors  for  the  plaintiff,   Vincent  (ft  Vincent^  for 
NcHh  A  SonSf  Leeds. 

Solicitor  for  the  defendants,  T.  A,  Jones,  for  C.  A, 
Phiaips,  Gastleford. 


(Lopes  and  Bigby,  L.  JJ.)  /  ^^^  ^®' 

Maohado  v.  Fontes.  (a.) 

Practice — Pleading — Striking  out  allegation — Lihd — 
Publicaiion  cibroad — No  civil  remedy  in  foreign 
country,  hut  only  criminal  remedy  at  instance  of  the 
State— Plea  of  the  foreign  law. 

Where  an  act  has  been  committed  abroad  which  if 
done  here  would  by  English  law  give  rise  to  a  right  of 
action,  an  action  may  be  brought  in  this  country  unless 
hf  the  law  of  the  place  where  it  was  done  the  act  com- 
fiained  of  is  either  justified  or  excused.  It  is  therefore 
no  defenee  to  show  that  the  law  of  the  place  where  a  libel 
wu  published  provides  for  no  civil  action,  but  only  for 
triminal  proceedings  at  the  instance  of  the  State,  in 
respect  of  euch  publication. 

Appeal  from   Kennedy,  J.,    at   chambers.      The 
plahitiff  had  brought  an  action  in  this  country  against 
the  defendant  for  a  libel  alleged  to  be  contuned  in  a 
pamphlet  published  by  the  defendant  in  Brazil,  and 
the  defendant  had  put  in  a  defence  denying  the  allega- 
tions of  the  statement  of  claim.     Afterwards  the 
defendant  applied  in  the  Manchester  district  registry 
for  leare  to  amend  his  defence  by  adding  an  alleffa- 
tion  that  if  the  pamphlet  had  in  fact  been  published 
by  him  in  Brazu  (wnich  he  denied)  such  publication 
could  not,   by  Brazilian  law,  be  a  ground  of  legal 
prooeeding^  against  the  defendant  in  which  damages 
could  be  recovered,  or  altematiyely  that  such  pub- 
lication conld  not  be  a  ground  of  legal  proceedings 
■gainst  the  defendant  in  which  the  plamtiff  could 
leooTcr  general  damages  for  any  injury  to  his  credit, 
chaiactary  or  feelings.  It  was  alleged  on  behalf  of  the 
defendant  that  in  cases  of  libel  the  law  of  Brazil 
pnmded  only  for  criminal  proceedings  being  taken  by 
the  State  for  the  punishment  of  the  Ubeller,  and  gave 
no  remedy  of  any  kind  to  or  at  the  suit  of  the  person 
Hbelled;  or»  in  the  alternative,  that  the  person  libelled 
floold  reoover  only  '*  special  damage  "  occasioned  to 
him  by  the  libel. 

The  registrar  at  Manchester  allowed  the  amend- 
ment, and  on  appeal  Kennedy,  J.,  at  chambers 
affirmed  his  decision,  but  gave  leave  to  appeal.  The 
plaintiff  appealed  accordingly. 

C,  Montague  Lush,  for  the  appeal,  dted  Scott  v.  Lord 
Seynumr,  lO  W.  B.  739,  1  H.  &  C.  219 ;  The  M. 
Moxham.  24  W.  B.  697,  660,  1  P.  D.  107,  113;  The 
lalUy^  16  W.  B.  998,  L.  B.  2  P.  0.  193;  and  British 

ih  Africa  Co,  v.  Companhia  de  Mozambique,  [1893] 

a  602. 

(a.)  BeportedbyB.  C.  Maoksnzix,  Esq.,  Barnster- 
at«Law. 


Joseph  Walton,  Q,0.,  and  A.  J,  Ashton,  for  the 
respondent. — A  tort,  to  be  sued  upon  here,  must  be 
actionable  both  here  and  where  it  is  committed.  By 
the  law  of  Brazil  the  only  remedy  for  a  libel  is  a 
criminal  one,  and  therefore  this  action  cannot  be 
maintained. 

They  cited  Phillips  v.  Eyre,  L.  B.  6  Q.  B.  1,  18 
W.  B.  C.  L.  Dig.  2;  and  1  Sm.  L.  C.  (9th  ed.),  pp. 
664-66. 

Montague  Lush,  in  reply. — Unless  by  the  law  of 
Brazil  the  act  complained  of  is  justified  or  excused 
the  plaintiff  can  sue  in  England. 

LoFES,  L.J. — I  am  of  opinion  that  this  appeal  must 
be  allowed.  An  action  nas  been  brouffnt  by  the 
plaintiff  against  the  defendant  for  a  Hbd  alleged  to 
have  been  published  by  the  defendant  in  Brazu,  and 
as  to  this  publication  in  Brazil  the  defendant  has 
pleaded  the  plea  that  such  a  publication  cannot  be 
the  groimd  of  legal  proceedings  against  the  defendant 
in  Brazil,  or,  at  any  rate,  it  cannot  be  the  ground  of 
any  legal  proceedings  in  Brazil  in  which  general  as 
distinguished  from  special  dainages  can  be  recovered. 
It  appears .  to  me  tnat  that  is  the  meaning  of  the 
language  used;  that  only  special  damages  can  be 
recovered.  Mr.  Walton  says  that  that  is  not  the 
meaning  of  the  plea,  but  that  it  is  intended  to  raise  a 
larger  question  tiian  that — that  it  is  intended  to  say 
that  in  Brazil  Ubel  cannot  be  made  the  subject-matt^ 
of  civil  proceedings  at  all,  but  only  of  criminal  pro- 
ceedings. I  will  assume,  for  the  purx>ose  of  my 
judgment,  that  that  is  the  true  meaning. 

Now,  where  tiie  words  complained  of  have  been 
published  outside  the  jurisdiction,  the  general  prin- 
ciple applicable  is  that  the  publication  alleged  to  be 
an  injury  must  be  wrongful  both  by  the  law  of 
England  and  also  by  the  law  of  the  country  where 
the  publication  took  place.  The  iirst  thing  for  us  to 
do,  tiien,  is  to  see  whether  the  conditions  have  been 
satisfied. 

In  Phillips  V.  Eyre  Willes,  J.,  lays  down  very 
distinctly  what  the  requisites  are  in  such  a  case.  He 
says :  '*  As  a  general  rule,  in  order  to  found  a  suit  in 
England  for  a  wrong  alleged  to  have  been  committed 
abroad,  two  conditions  must  be  fulfilled.  First,  the 
wrong  must  be  of  such  a  character  that  it  would  have 
been  actionable  if  committed  in  England.  .  .  . 
Secondly,  the  act  must  not  have  been  justifiable  by 
the  law  of  the  place  where  it  was  done."  Then  we 
find  in  The  M,  Moxham  these  words:  *'It  is  settled 
that  if  by  the  law  of  a  foreign  country  the  act  is 
lawful,  or  is  excusable,  or  even  if  -  it  has  been 
legitimized  by  a  subsequent  act  of  the  Legislature, 
then  this  court  will  take  into  consideration  that  state 
of  the  law ;  that  is  to  say,  if  by  the  law  of  the 
foreign  country  a  particular  person  is  justified,  or  is 
excused,  or  has  been  justified  or  excused,  for  the 
thing  done,  he  will  not  be  answerable  here." 

Both  of  those  cases  seem  to  me  to  ffo  to  the  length 
of  establishing  that  if  the  act  combined  of  is  one 
which  in  the  foreign  country  where  it  was  done  would 
be  an  innocent  act,  that  will  be  a  good  defence. 
There  is  no  doubt  that  the  present  action  complies 
with  the  requirements  laid  down  bv  Willes,  J.,  for  the 
act  of  publication  was  not  justifiable  or  excusable  in 
Brazil.  If  the  publication  in  Brazil  is  actionable, 
then  the  right  of  action  in  this  country  is  established, 
and  a  remedy  in  this  country,  and  according  to  the 
law  of  this  country,  follows  from  that.  Therefore  in 
this  case  damages  would  flow  from  the  libel,  just  as 
in  any  action  brought  in  respect  of  the  pubucataon 
of  a  ubel  in  this  country.  It  was  said  that  it  would 
be  much  better  this  question  should  not  be  decided 
at  the  present  time,  but  that  a  commission  should  go 
for  the  examination  of  the  witnesses  in  Brazil,    Bat 
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0.  OF  A.    Machado  v.  Fontes.— In  be  London  Health  Elboteioal  iNSTinrrE  (Limitbd).    0.  op  A. 


if  our  view  is  oorreot,  that  would  be  a  mere  waste 
of  time  and  money.  I  think,  therefore,  that  the  plea 
put  in  by  the  defendant  ought  to  be  struck  out. 

BiOBY,  L.  J. — I  am  of  the  same  opinion.  I  do  not 
propose  to  decide  this  case  upon  any  technical  con- 
struction as  to  what  may  be  the  precise  allegation 
which  the  defendant  desires  to  insert  in  his  defence. 
The  construction  contended  for  by  the  defendant  is 
one  which  it  will  reasonably  bear,  and  I  will  assume 
it  to  involve  that  no  action  for  damages  or  other 
civil  action  can  be  maintained  in  Brazil  in  respect  of 
a  libel.  But,  even  if  that  is  shown  to  be  so,  does  it 
follow  that  a  libel  published  in  Brazil  is  not  action- 
able in  this  country  ?  Other  circumstances  concur- 
ring— as  that  the  plaintiff  and  the  defendant  are 
here  within  the  jurisdiction  of  the  English  court — I 
think  it  does  not  follow.  In  PhUlipa  v.  Eyre  Willes, 
J.,  laid  down  the  rule,  which  he  expressed  without 
the  slightest  doubt  or  hesitation.  I  cannot  doubt 
that  the  change  in  that  statement  from  *'  actionable  " 
to  "justifiable"  was  deUberate.  The  first  requisite 
is  that  the  act  alleged  to  be  a  wrong  must  be  action- 
able in  England.  It  was  long  ago  settled  that  an 
action  for  anything  of  a  "transitory"  nature — 
according  to  the  old  phrase — ^may  be  brought  in  this 
country.  But  when  an  act  is  committed  in  a 
foreign  country  it  may  turn  out  to  be,  by  the  law 
of  that  country,  an  innocent  act,  and  we  in  England 

Say  such  respect  to  the  law  of  that  country  that  we 
o  not  allow  an  action  to  be  brought  upon  it  here. 
But  I  conceive  that  that  means  exactly  what  it  says ; 
the  act  must  be  justified  or  excused  by  the  foreign 
law.  It  is  not  of  importance  what  may  be  the 
remedy  provided  by  that  law.  The  remedy,  of  course, 
must  be  according  to  the  law  of  the  country  where 
the  action  is  tried. 

In  The  M,  Moxham  all  the  judges  of  the  Court  of 
Appeal  laid  down  the  law,  so  that  there  is  a  uniform 
decision  of  the  court  binding  upon  us,  if  it  were 
necessary  to  consider  that.  One  judge  after  another 
treats  the  rule  laid  down  by  Willes,  J.,  as  correct ; 
not  quoting  Willes,  J.'s  words,  but  stating  the 
principle  to  exactly  the  same  purport  and  effect.  I 
think  there  is  no  doubt  at  all  that  this  action  for  a 
libel  is  maintainable  unless  it  can  be  shown  that  the 
alleged  Ubel  is  justified  or  excused  by  some  law  of 
Brazil,  either  existing  at  the  time  of  publication  or 
subsequent. 

In  fact  you  start  from  this :  Here  is  an  act  which 
is  primd  facie  actionable,  the  only  defence  to  an 
action  in  respect  of  that  act  is  that  the  act  was  law- 
ful according  to  the  law  of  the  place  where  it  was 
done.  All  we  have  to  do  is  to  see  whether  there  is  a 
peremptory  bar  to  our  jurisdiction,  because  we  are 
dealing  with  an  act  which  ought  to  be  considered  an 
innocent  or  excusable  act. 

Appeal  allowed. 

Solicitors,  Grants  Bolcratg^  &  Co,,  for  Parker ,  Ayre, 
&  Moorhowey  Manchester ;  Chester  &  Co,,  for  Crofton, 
Craven,  db  Worthington,  Manchester. 


From  Ohan.  Biv.       ^ 

(lindley,  A.  L.  Smith,  [ 

and  Rigby,  L.  JJ.)      ) 


Feb.  12. 


In  re  London  Health  Electrical  Institute 
(Limited),  (a.) 

Company — Winding  up — Private  company — Debentures 


(a.)  Beported  by  R.  C.  Mackenzie,  Esq.,  Bar- 
rister-at-Law. 


issued  to  vendors — Debentures  covering  all  assets^ 
Right  of  unsecured  creditors  to  winding-up  order. 

Where  the  available  assds  of  a  private  company  an 
insufficient  to  satisfy  debentures  which  have  beni  issued 
to  the  vendors  of  property  to  the  company ,  in  payment 
of  the  agreed  price  thereof,  and  which  cover  all  the  assets, 
the  unsecured  creditors  of  the  company  are  not  entitled  to 
a  winding-up  order,  as  they  could  not  get  anything 
thereby. 

Appeal  by  unsecured  creditors  of  the  oompany 
from  Vaughan  Williams,  J. 

The  above  company  was  formed  for  the  purpose  of 
acquiring  certain  businesses  which  were  the  fwoperty 
of  G.  &  M.  Spaldinjg,  and  was  duly  registered  under 
the  Ck)mpanies  Act  in  1892. 

The  company  was  what  is  known  as  a  "pzivate** 
company,  and  on  its  formation  £3,000  debentures 
were  issued  to  the  above-named  gentlemen  as  con- 
sideration for  the  sale  of  the  businesses. 

The  company  having  become  •insolvent,  a  winding- 
up  petition  was  presented  by  certain  trade  creditors. 

The  petition  was  opposed  on  the  ground  that  the 
assets  were  insufficient  to  satisfy  the  debentures,  and 
that  there  would  therefore  be  nothing  for  th^ 
unsecured  creditors  in  the  event  of  a  winding-up. 

Vaughan  Williams,  J.,  dismissed  the  petition.  The 
petitioners  appealed. 

Waghom  and  Nepean,  for    the    appellants. — ^The 
appellants  are  entitled  to  a  winding-up  order.     This 
case  is  distinguishable  from  Salomons,  Salomon  A  Co., 
ante,  p.  193,  [1897]  A.  0. 22.  There  the  debentures  were 
issued  in  consideration  of  book  debts ;  but  here,  al- 
though they  purport  to  have  been  issued  in  part  pay- 
ment of  the  price  of  the  business,  they  were  in  rcudity 
issued  ¥rithout  consideration,  as  will  appear  if  a  wind- 
ing-up orderis  made.  Theyarethereforevoidaaagainst 
the  other  creditors  of  the  company  under  13  BUk.  c. 
5,  and  should  be  set  aside.    They  are  void  under  the 
statute  on  the  further  ground  that  they  were   not 
issued  bond  fide  but  with  a  view  to  defeat  the  future 
creditors  :    See  Twyne^s  case,  3  Co.  212 ;    Gado^cui  v. 
Kennel,  CJowp.  432 ;  Ex  parte  Mercer,  In  re    WUe,  17 
Q.  B.  D.  290,  34  W.  R.  Dig.  169.    [LncDLKY,  X.,J.— 
The  House  of  Lords  in  Salomon  v.  Salomon,  were  of 
opinion  that  debentures  duly  registered  weore   good 
against  all  creditors.     I  cannot  see  that    13    Kis. 
c.   5  applies  in  the  case  of  registered  secuiitieB.] 
A  mere  plea  of  no  assets  does  not    afford    a   oon- 
elusive    answer  to  a    winding-up   petition  i     In    r^ 
Krasnapolsky  Bestaurant  and  Winter  Garden   Co,,  40 
W.    R.    639,    [1892]   3    Oh.    178;    In    re      Uruguay 
Central  and  Hygueritas  Railway  of  Monte    Video,   27 
W.  B.  571,  11  Oh.  D.   372.     In  In  re  Chapel   Houm 
Colliery  Co,,  31  W.  B.  933,  24  Oh.  D.  259,  which  may 
be  cited  against  us,  it  was  not  disputed  tliat   there 
were  no  assets.    The  same  observation  appliea  to  Ja 
re  St,  Thomas  Dock  Co,,  24  W.  B.  544,  2  Ck.  D.  116; 
and  In  re  Free  Fishermen  of  Faversham,   36   Ch-  D. 
329,  35  W.  B.  Dig.  107.    [LiNDLEY,  L.J.,  referred  to 
In  re  International  Commercial  Co,,  75  tj.    T.    N".   S. 
639.]    At  all  events  the  petition  should  be  cdlowed  to 
stand  over  and  an  inquiry  be  directed  at  clisuiibeca  as 
to  whether  the  debentures  should  be  set  aside  :  In  f« 
Olathe  Silver  Mining  Co.,  33  W.  B.  12,  27  Gh.  D,  278, 
as  coming  within  the  statute  of   Eliz&beth.      Thm 
petitioners  ought  not  to  be  required  to  p&y  <x>sta. 

Butcher,  for  the  oompany,  and  Austen  CtLT^neiL  for 
opposing  creditors,  were  not  called  upon. 

LiNDLBY,  L.J. — ^In  my  opinion  we  are  l>ound  by  the 
decision  of  the  House  of  Lords  in  Salomon,  v.  ScUon^wu 
which  is  very  far-reaching  in  its  effects.  Xt  is  impos- 
sible to  draw  any  distinction  between  tliat  oaae  aoul 
the  present.    The  material  facts  are  the  8«xne  in  both. 
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C.  OP  A.      In  BB  Loia)ON  Health  EXiEOTBiOAL  Institxtts  (IiiMiT]iD}.~Bi8H0P  v.  Bishop.      C.  op  A. 


There,  as  here,  the  business  was  sold  to  the  company 

in  consideration  of  the   issue  of  debentures  to  the 

TOidoTS.    Lord  Watson,  referring  to  the  agreement 

for  sale,  says  that  it  was  **  in  the  full  knowledge  of 

Hhe  facts,   approved  and  adopted  by  the  company 

itself,  if  t^ere  was  a  company,  and  by  all  the  share- 

hdderB  who  eyer  were,  or  were  likely  to  be,  members 

of  the  company,"  and  the  court  came  to  the  con- 

diision  that  it  could  not  be  set  aside.    We  must 

accept  that  decision  and  treat  the  i^greement  for  sale 

in  the  present  case  as  valid  also.    That  being  so  the 

debentures  cannot  be  sot  rid  of,  and  it  is  conceded 

that  unless  they  can   oe  got  rid  of  the  unsecured 

creditors  can  get  nothing.    How,  then,  can  it  be 

aaid  that  there  is  any  possibility  of  there  being  a 

fuihing  for  the  unsecurM  creditors  in  the  eyent  of  a 

winding  up  P     This  is  a  yery  imf ortunate  state  of 

things,    and  since  the  decision  above    referred   to 

apparently  without  a  remedy.    The  only  course  for 

tradesmen  to  adopt  is  to  refuse  to  deal  with  such 

companies  except  for  cash.    The  only  way  in  which 

we  could    come   to   a    different   conclusion    from 

Taughan  Williams,  J.,  would  be  by  deciding  to  order 

an  examination  as  to  whether  there  would  be  any 

assets  in  a  windiDg  up,  but  in  face  of  the  authority 

referred  to  we  cannot  do  i^at.    It  has  been  suggested 

that  the  petition  ediould  be  allowed  to  stand  over, 

and  that  an  inquiry  like  that  which  was  directed 

in   In  re   Olathe    Silver   Mining    Co,    should    take 

place  as  to  the  validity  of  the  debentures.     But 

as  the  petitioners  have  not  exercised  their  right  of 

cross-examining    Messrs.     Spalding      upon     their 

affidavits,  I  do  not  think  we  ougnt  now  to  put  in 

force  the  powers  conferred  upon  the  court  by  section 

115  of  the  Ck)mpanies  Act,  1862,  and  section  8  of  the 

Companies  Act,   1890.      We  cannot  differ  from  the 

decision  of  Yaughan  Williams,  J.    The  appeal  must 

be  dismissed  with  costs. 

A.  L.  Smith,  L.  J. — ^I  am  of  the  same  opinion.  The 
Question  is,  Oan  this  winding-up  order  be  made  P 
Yaughan  Williams,  J.,  held  that  it  could  not  because 
there  were  no  assets.  It  is  conceded  by  the  appellants 
that  the  only  asset  that  could  be  realized  would  be  by 
getting  rid  of  the  debentures.  On  their  behalf  an 
Me  argument  has  been  addressed  to  us  based  upon 
13  Elis.  c.  5,  but  it  appears  to  me  that  it  cannot 
prevail  in  view  of  the  decision  of  the  House  of  Lords 
m  Salomon  v.  Salomon,  That  decision  appears  to  me 
to  impl^  that  if  a  trader  wishes  to  convert  himself 
into  a  limited  company  aU  that  is  required  of  him  is  a 
Uteral  compliance  with  the  provisions  of  the  Com- 
panies Acts.  He  may  go  on  trading  as  a  company 
with  limited  liability  although  he  is  the  only  member 
of  the  company  who  is  wortii  anything  at  all.  If  he 
is  entitled  to  form  himself  into  a  company  he  is 
entitled  to  issue  debentures.  That  is  what  nas  been 
done  in  the  present  case.  The  debentures  cannot  be 
impeached,  and  it  is  therefore  useless  to  ask  for  a 
windrng-np  order.  I  am  of  opinion  that  the  decision 
of  Tanghan  Williams,  J.,  diomd  be  affirmed. 

SiGBTy  li.  J. — I  agree  with  my  learned  brethren  in 
thmlrwig  that  nothing  can  be  done  to  assist  the  un- 
seonred  creditors.  It  is  admitted  that  if  the  deben- 
toree  stand  th^  can  get  nothing.  In  my  opinion 
there  is  no  possibility  of  setting  aside  the  debentures. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  A,  Arnold  Hannay, 

Solieitors  for  the  respondents,  Mann  in  Taylor, 


From  Prob.  Div.  &  Adm.  Div.  \ 

(lindley,  A.  L.   Smith,  and } 

Bigby,  L.JJ.)  ) 


March  10,  11 ; 
Afffil  7,  14. 


Bishop  v.  Bishop. 

JtJDKINS  V,  JUDEINS.  (a.) 

Divorce — Judicial  separation — Husband  and  wife — 
Separation  deed — Covenant  not  to  «ue  for  greater 
allowance — Permanent  alimony — Matrimonial  Causes 
Acts,  1857,  1859,  1866  (20  &  21  Vict.  c.  85,  ss,  32, 
35 ;  22  <£;  23  Vict,  c,  61,  «.  4 ;  29  <£;  30  Vict,  c  32, 
«.  1). 

Although  under  a  separation  deed  a  wife  may  have 
agreed  to  accept  a  certain  sum  as  maintenance  from  her 
husband,  ana  may  have  covenanted  not  to  sue  for  any 
further  alloufance,  yet  if  the  circumstances  be  altered  to 
divorce  or  judicial  separation  by  reason  of  subsegntent 
adultery  or  otherwise  the  court  Jhas  power  to  oraer  a 
larger  sum  to  be  paid  to  the  wife  by  the  husband  by  way 
of  permanent  alimony  and  for  the  maintenance  of  her 
children, 

Gandy  v.  Gandy,  30  W.  B,  673,  7  P.  D,  168,  33 
W,  R,  803,  30  Ch.  D.  57,  explained. 

Appeal  of  the  respondent  in  Bishop  v.  Bishop  from 
the  President  of  the  Probate  Division,  and  in  Judkins 
V.  Judkins  from  Barnes,  J. 

The  facts  are  sufficiently  stated  in  the  judgment  of 
Lindley,  L.J. 

Willis,  Q,C,,  and  Barnard,  for  the  husband  in  the 
first  case. — ^There  are  three  points  to  be  considered — 
(1)  Were  the  husband  and  wife  legally  capable  of 
entering  into  this  agreement  P  (2)  Is  this  a  settie- 
ment  within  the  meaning  of  22  &  23  Vict.  c.  61,  s.  5  ? 
(3)  Even  if  it  is  sudi  a  s^ement,  will  the  court  vary 
it  P  As  to  (1)  Gandy  v.  Gandy,  33  W.  B.  803,  30 
Ch.  D.  57,  decided  that  the  parties  could  enter  into  such 
an  agreement :  see  also  Bose  v.  Bose,  31  W.  B.  573, 
8  P.  i>.  98.  There  being  cruelty  before  the  deed  of 
separation  and  adultery  afterwards,  husbands  and 
wives  must  have  a  right  to  compromise  all  suits  in 
the  Divorce  Oourt ;  and  if  they  can  compromise  after 
the  suit  is  commenced  they  can  compromise  before 
suit.  f2)  Gandy  v.  Ga/ndy  does  not  affect  this  ques- 
tion. We  cannot  argue  that  a  covenant  is  not  pro- 
perty ;  a  covenant  is  a  settiement.  But  this  document 
must  be  looked  at  as  a  whole ;  it  is  headed  "  In  the 
suit."  If  it  is  simply  an  agreement  for  an  order  it 
cannot  be  said  to  be  a  settiement.  But  no  order  was 
actually  drawn  up,  though  one  was  contemplated. 
On  the  true  construction  it  is  simply  an  agreement  to 
agree  to  an  order,  and  therefore  is  not  a  settiement 
within  section  5.  Further,  nothing  is  settled  on  Mrs. 
Bishop  in  her  capacity  of  wife,  and  therefore  it  is  not 
a  settiement.  As  to  the  dejBbnition  of  ''property,'* 
see  Worsley  v.  Worsley,  17  W.  E.  743,  L.  B.  1  P. 
&  D.  648;  Maudsley  v.  Maudsley,  2  P.  D.  256, 
26  W.  B.  Dig.  80.  [BlOBY,  L.  J.— I  think  Maudsley 
V.  Maudsley  entirely  overrules  the  conclusion  yon 
have  arrived  at  from  Worsley  v.  Worsley,^  We  submit 
that  the  reasoning  of  Morrall  v.  MorraU,  29  W.  B. 
897,  6  P.  D.  98,  is  binding  in  this  case,  and  the 
President  has  wrongly  appli^  it. 

Deane,  Q.C,  and  Dudley  Grazebrook,  for  the  wife. — 
Whatever  happens,  this  is  an  allowance  to  the  wife, 
even  if  they  lived  together  again.  The  wife  can 
at  any  time  come  and  ask  for  additional  main- 
tenance for  her  children  under  Act  of  Parliament ; 
and  unless  there  is  a  definite  covenant  against  such 
increased  allowance  which  this  court  can  enforce,  the 
wife  is  entitied  to  come  here  for  an  increase    of 


(a.)  Bepozted  by  W.  Shalloboss  Gobda&d,  Esq., 
Barrister-at-Law, 
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Bishop  v.  Bishop. 


COXTBT  OP  APPKAI.. 


maintenanoe.  This  case  difiEera  from  WUliama  ▼. 
Batly,  L.  E.  2  Bq.  731,  15  W.  E.  Oh.  Dig.  45,  beeanse 
in  that  oase  there  was  a  specific  covenant  by  the  wife 
not  to  do  certain  things ;  the  Vice-Chancellor  held 
that  she  had  not  assented  to  those  terms,  because  she 
did  not  understand  or  approve  of  them.  There  are 
no  decided  cases  to  show  whether  this  agreement 
which  makes  provision  for  future  adultery  is  legal  or 
illegal. 

They  referred  to  Rowley  v.  Rowley  ^  L.  B.  1  Sc.  & 
Div.  App.  63,  16  W.  E.  H.  L.  Dig.  6 ;  Brunton  v. 
Dixon,  W.  N..  [1892]  105  ;  Smyth  v.  Smyth,  4  Hagg. 
Ecc.  Cas.  509  ;  Matthews  v.  MaUhewa,  8  W.  E.  591,  3 
Sw.  &  Tr.  161 ;  Powell  v.  Powell,  22  W.  E.  62,  L.  E. 
3  P.  &  D.  186. 

Willie,  Q.G.,  replied. 

Cozens- Hardy,  Q.C.,  and  Priestley,  for  the  husband 
in  the  second  case. — ^Barnes,  J.,  relied  upon  Bishop 
V.  Bishop,  and  thought  the  second  oecision  in 
Oandy  v.  Oandy  was  set  aside.  There  is  no 
jurisdiction  to  g^ve  increased  alimony.  Express 
power  IB  given  by  statute  allowing  a  petition  for  an 
increase  of  maintenance  for  children,  but  not  a  word 
is  said  about  alimony.  The  principle  of  Gandy  v. 
Oandy  is  that  when  a  bargain  made  between  husband 
and  wife  is  still  in  force^  the  court  has  no  power  to 
relieve  the  husband  from  his  obligations  under  the 
deed ;  this  can  only  be  done  after  decree  of  divorce. 
Here  there  is  an  express  covenant  that  the  wife  will 
maintain  herself  out  of  her  allowance  of  £150  per 
annum,  and  that  covenant  is  still  in  force.  The 
order  made  by  Barnes,  J.,  was  wrong  and  is  incon- 
dstent  with  Oandy  v.  Oandy.  The  husband  cannot 
under  any  circumstances  repudiate  his  covenant  to 
pay  £150  a  year. 

Rawlins,  Q,C.,  and  Barnard,  for  the  wife. 

OozenS'Hardy,  Q.O.,  replied. 

Cur,  adv.  vtUt, 

April  14. — Judgment  in  the  two  cases  was  delivered 
by  LiNDLEY,  L. J.,  as  follows : 

These  are  two  appeals  from  two  orders  of  the 
Divorce  Ck)urt,  and  in  both  of  them  the  appellants 
rely  on  the  decision  of  this  court  in  Oandy  v.  Oandy, 
which  is  said  to  be  inconsistent  with  the  orders 
appealed  from.  It  will  be  convenient,  therefore,  in 
the  first  place,  to  examine  the  case  referred  to  and  to 
ascertain  what  exactly  was  there  decided.  Oandy  v. 
Oandy  came  twice  before  the  Ck)urt  of  Appeal — ^mrst, 
on  one  state  of  facts ;  and,  secondly,  on  another  and 
quite  di£E(ereut  state  of  facts. 

The  first  decision  of  Oandy  v.  Oandy,  30  W.  E. 
673,  7  P.  D.  168,  appears  to  have  been  greatly  mis- 
understood. Lord  Hannen  had  held  that  a  deed  of 
separation  between  husband  and  wife  ought  to  be 
treated  as  based  on  the  impUed  condition  that  both 
parties  should  live  apart  in  onastity ;  and  he  held  that 
the  subsequent  adultery  of  the  husband  enabled  the 
wife  not  only  to  sue  for  and  obtain  a  decree  for 
judicial  separation,  but  also  to  sue  for  and,  if  the 
husband's  means  permitted,  to  obtain  a  larger  allow- 
ance by  way  of  alimony  than  she  had  agreed  to  accept 
when  she  separated  from  him.  The  wife  had  ex- 
pressly  covenanted  not  to  sue  for  more  than  the 
agreed  allowance ;  but  tlus  covenant  was  held  by 
Lord  Hannen  not  to  be  binding  on  her,  the  impUed 
condition  of  chastity  having  been  broken  by  the 
husband  (7  P.  D.  77).  On  appeal  this  decision  was 
reversed  (7  P.  D.  168),  and  the  condition  held  by 
Lord  Hannen  to  be  implied  in  all  deeds  of  separation 
was  decided  by  this  court  not  to  be  implied,  and,  no 
other  ground  for  relieving  the  wife  from  her  covenant 
being  suggested  except  that  the  husband's  moans  had 
improved,  this  court  held  the  wife  to  be  bound  by 


her  covenant,  and  her  petition  for  increased  alimony 
was  dismissed.  This  was  all  that  the  Court  of  Appeal 
then  decided,  and  the  court  has  never  gone  back  titom 
that  decision. 

When  the  case  came  before  the  Court  of  Appeal  on 
the  second  occasion  (33  W.  E.  803,  30  Ch.  D.  57) 
other  circumstances  were  brought  to  the  attention  of 
the  court — viz.,  that  the  Divorce  Court  had  given  the 
custody  of  the  two  youngest  daughters  to  the  wife, 
and  that  the  husband  refused  to  support  them,  which 
he  had  covenanted  to  do  by  the  separation  deed. 
Under  these  circumstances  this  court  held  that  the 
wife  was  no  longer  bound  by  her  covenant  not  to  sue 
for  further  alimony,  and  that  it  was  competent  for 
the  Divorce  Court  to  grant  her  more  than  she  had 
agreed  to  accept  in  Uie  deed  of  separation.    This 
court  accordingly  made  an  order  giving  her  leave  to 
present  a  fresh,  petition  to  the  Divorce  Court  for  in- 
creased alimony  (see  30  Ch.  D.  83).    This  she  did, 
and  she  ultimately  obtained  a  considerable  allowance 
beyond  what  her  husband  had  covenanted  to  pay  her 
by  the  deed  of  separation.    This  decision  was  per- 
fectly consistent  with  the  first  decision,  which  was 
based  on  a  different  state  of  facts.    The  decision  in 
Oandy  v.  Oandy  that  continued  chastity  is   not  a 
condition  underlying  separation  deeds,  and  to  be  im- 
plied in  them  accordingly,  is  obviously  a  decision  ot 
general    application,  and   has   no  reference  to  the 
nature  of  the  proceeding  in  which  such  a  question 
arises.    But,  in  considering  the  power  of  the  Divorce 
Court  to  disregard  agreements  between  husband  and 
wife,  it  is  very  important  to  consider  whether  that 
court  has  decreed  a  judicial  separation  or  a  dissolu- 
tion of  marriage.    The  Court  of  Appeal  in  the  first 
case  of  Oandy  v.  Oandy  drew  attention  to  this,  and 
laid  great  stress  upon  it,  and  expressed  no  opimon  on 
what  the  Divorce  Court  could  or  could  not  do  in 
of  dissolution  of  marriage.    But  the  Court  of  Ap}^ 
on  the  first  occasion,  whilst  negativinjBf  the  inijj^ 
condition  of  chastity,  distinctly  recognized  that  ^ 
might   be    circumstances  which   would    entitle 
Divorce  Court,  even  in  suits  for  judicial  separation,  to 
disregard  bargains  between  husband  and  wife.     Such 
bargains  cannot  prevent  the  court  from  doings  what  is 
right  as  regpards  mf ant  children ;  and  on  the   second 
occasion  the  Court  of  Appeal  acted  on  this  -view*  as 
already  pointed  out. 

The  short  result  of  Oandy  v.  Oandy  may  be  snnuned 
up  thus — (1)  Lord  Hannen's  decision  that  oontinned 
chastity  was  an  implied  condition  in  separation  deeds 
was  overruled ;  (2)  in  the  first  case  of  Oandy  v.  Gundy 
the  court  held  the  wife  bound  by  her  agreement,  there 
being  no  circumstances  to  relieve  her  from  it,  and  no 
power  in  the  Divorce  Court  to  disregard  her  co'venant ; 
(3)  in  the  second  case  of  Oandy  v.  Oandy ^  the  wife 
having  the  custody  of  the  children,  and  tfaie  ]hasband 
refusing  to  support  them,  she  was  held  no  longer 
bound  by  the  covenants  in  the  separation  deed,  and 
the  Divorce  Court,  being  free  to  disregiurd.  it»  had 
power  to  do  what  it  thought  just  in  making  her  an 
allowance  in  the  shape  of  alimony,  and  to  take  into 
account  whatever  circumstances  it  considered  mateiial 
in  arriving  at  a  conclusion  as  to  what  waa  just  under 
the  alter^  position  of  the  parties ;  (4)  nothing^  was 
decided  respecting  any  of  the  statutory  powers  of  the 
Divorce  Court  in  suits  for  dissolution  of  marriage ; 
(5)  nothing  was  decided  in  the  first  suit  of  Oandy  t. 
Oandy  as  to  the  power  of  the  Divorce  Court  to  make 
orders  respecting  the  custody,  maintenance,  and 
education  of  children. 

We  pass  now  to  the  appeals  before  us.  First,  as  to 
Bishop  V.  Bishop.  There  is  one  child  of  the  marriajra 
— a  daughter.  In  1894  Mrs.  Bishop  presenteda 
petition  for  a  divorce,  on  the  ground  of  bier  husband*8 
adultery  and  cruelty.    When  the  petition  came  on  for 
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hMiiDg  it  was  withdrawn,  and  the  petitioner  and  her 
baibandmade  and  signed  an  agreement,  dated  the 
20th  of  March,  1894,  and  in  the   words  following : 
**Th6  petitioner  agrees  to  acoept  £130  per  annum  by 
way  of  permanent  maintenance ;   this  sum  to  include 
the  maintenance  of  the  child.    The  said  allowance  to 
be  paid  by  Mr.  Walter  Harry  Bishop,  the  respondent, 
hj  monthly  payments  during  their  joint  lives.    This 
allowance  to  be  paid  in  any  event,  whether  they 
jsmain  married  or  whether  the  marriage  should  here- 
after be  dissolved.    Mrs.  Edith  Bishop,  the  petitioner, 
18  to  have  the  custody  of  the  child."    The  agreement 
contained  no  covenant  by  either  pi^ty  not  to  sue  the 
other  at  some  future  time  for  restitution  of  conjugal 
rights,  or  for  a  judicial  separation,  or  for  a  divorce, 
and,  indeed,  the  possibility  of  proceedings  in  future 
for  a  divorce  was  evidently  contemplated,  for  the 
parties  agreed  that  the  allowance  should  be  paid 
whether   they   remained    married    or  whether   the 
marriage  should  thereafter  be  dissolved.      Further 
than  this,  the  agreement  contained  no  covenant  by 
the  wife  not  to  sue  for  more  than  the  £130. 

Counsel  for  the  wife  contend  that  the  £130  a  year 
was  the  minimum   she  would  acoept,  but  not  the 
mariinum  she  would  endeavour  to  obtain  if  circum- 
stances should  occur  enaUling  her  to  do  so.    After 
this  Mrs.  Bishop  sued  for  and  obtained  a  decree  for 
I       restitution  of  conjugal  riffhts.    This  decree  was  dis- 
I       obeyed,  and  she  then  sued  her  husband  for  a  divorce 
on  the  ground  of  fresh  adultery  and  desertion,  and 
on  the  8th   of  June,    1896,  she  obtained  a  decree 
dmcMng  the  marriage,  and  the  custody  of  the  child 
was  given  to  her.    In  August,  1896,  she  presented  a 
petition    praying   for    an  order  that  her    husband 
should  pay,  or  secure  to  her,  such  gross  sum,  or  such 
annual  or  monthly  or  weekly  sum  for  her  permanent 
maintenance  as  to  the  court  might  seem  meet,  and, 
further,  for  an  order  that  her  husband  should  make 
sneh  provision  for  the  maintenance  of  the  child  as 
flieoonrt  should  think  reasonable.    The  petition  was 
nferred  to  the  registrar,  and  he  in  efifect  reported 
that  the  agreement  above  set  out  was  bincUng  on  the 
p^ftioner,   and  that  she  was  not  entitled  to  more 
than  £130  a  year.     On  the  8th  of  February,  1897,  an 
order  was  made  by  the  President  setting  aside  this 
report  and  directing  the  inquiry  as  to  the  means  of 
the   pe^tioner  to  proceed.      From  this  order  Mr. 
ttihop  appealed  to  this  court,  leave  to  do  so  having 
been  ffnnted  by  the  President.    It  is  to  be  observed 
that  the  agreement  provided  that  the  wife  should  have 
the  child  and  maintain  her  out  of  the  agreed  allow- 
ance.     The  decree  giving  the  wife  the  custody  of 
the  child  has  therefore  not  imposed  any  additioniJ 
burden  on   the  wife  in  this  respect.    It  is  further 
to  be    observed  that  the   agreement  provided  for 
A  possible    dissolution    of    the   marriage,    and   it 
eannot    therefore   be  said   that    the   circumstances 
which  have  arisen  were  not  foreseen  and  provided 
ior  by  the  parties.    On  the  other  hand,  the  agree- 
nwnt  did   not   provide   for   the   education    of  the 
siiild,   bat  oxily  for  her  custody  and  maintenance. 
Nor   can    the   agreement  in  any  way  preclude  any 
•ppKoetaon  on  b^alf  of  the  child  for  a  proper  allow- 
SBoe  for  her  maintenance  and  education,  if  any  such 
can  be  mmdie  nnder  the  Divorce  Acts,    llie  case  being 
OBke  of   dissolution   of  marriage  and  not  of  judicial 
ispsiatioii,  Oandy  v.  Qandy  is  not  in  point,  except  in 
so  far  as   it    negatives    any    implied   condition  of 
CQBtittiied  chastify. 

The  present  case  must  turn  on  the  power  of  the 
IMvoroe  Court  on  a  dissolution  of  marriage  to  compel 
a  hvsband  to  provide  for  his  divorced  wife,  and  to 
Bake  orders  for  the  maintenance  and  education  of 
0M  children.  It  is  necessary,  therefore,  to  examine 
As  pnmsions  of  the  Divorce  Acts  relating  to  these 


matters.    The  statutory  powers  of  the  court  as  to  a 
divorced  wife's   maintenance  are  20  &  21  Yict.  c.  85, 
s.  32,  and  29  &  30  Vict.  c.  32,  s.  1.     The  statutory 
powers  of  the  court  as  to  children  are  contained  in 
20  &  21  Vict.  c.  85,  s.  35,  and  22  &  23  Vict.  c.  61,  s.  4. 
As  regards  permanent  maintenance  section  32  of  the 
Act  of  1857  is  very  wide  indeed,  and  it  would  not  be 
right  for   this  or  any  court  to  put  a  narrow  con- 
struction upon  it  or  to  fetter  in  any  way  the  court  or 
judge    intnisted    with    its  application  in  cases   of 
divorce.    The  section  says  that  regard  is  to  be  had 
to  the  wife's  fortune,  to  the  ability  of  the  husband, 
and  to  the  conduct  of  the  parties.     The  appellant 
contends  that  all  these  matters  are  to  be  disregarded, 
and  attention  is  only  to  be  paid  to  the  terms  of  the 
separation  deed.    This  cannot  be  right.    The  later 
Act,  29  &  30  Vict.  c.  32,  s.  1,  which  extends  the 
power  of  the  court  and  enables  it  to  order  monthly 
or  weekly  payments,  must  be  read  with  the  former 
section,  and  the  same  droumstances  which  the  court 
is  told  to  regard  when  ordering  a  gross  or  annual 
sum  to  be  secured  must  be  regarded  when  a  monthly 
or  weekly  sum  is  ordered  to  be  paid.    The  agreement 
no  doubt  contemplates  the*  continuance  of  the  agreed 
allowance,  even  in  the  event  of  a  future  dissolution 
of  marriage.    The  validity  of  the  agreement  in  this 
respect  is  very  questionable.    Wood,  Y.C,  ssid  in  H, 
V.  W.,  3  K.  &  J.  382  at  p.  387,  6  W.  B.  Ch.  Dig.  29, 
**It  is  forbidden  to  provide  for  the  possible  dissolution 
of  the  marriage  contract,  which  the  policy  of  the  law  is 
to  preserve  intact  and  inviolable."  This  was  before  the 
Divorce  Act  had  been  passed,  and  before  Lord  West- 
bury 's  celebrated  decision  in  Hunt  v.  Htmt,  10  W.  B. 
215, 4  De  G.  F.  &  J.  22 1 .    But  we  are  not  aware  of  any 
authority  since  the  Divorce  Act  which  shows  that  a 
covenant  by  a  husband  or  wife  not  to  sue  the  other 
for  a  divorce  grounded  on  future  misconduct  is  valid, 
and  we  doubt  whether  an  express  covenant  not  to  sue 
for  increased  alimony  in  the  event  of  such  a  divorce 
could  be  recognized.    There  is  no  express  covenant  to 
that  effect  in  the  present  case;  and  a  covenant  of  such 
very  questionable  validity  certainlv  cannot  be  impUed. 
In  other  words,  the  wife  cannot  bo  held  to  have  pre- 
cluded herself  by  her  agreement  from  invoking  the 
aid  of  the  court  to  obtain  further  maintenance  in  the 
events  which  have  happened.    The  foregoing  statu- 
tory powers  amply  justify  the  order  under  appeaL 
But  tiie  statutory  powers  relatinff  to  the  custody, 
maintenance,  and  education  of  children  are  also  very 
wide,  and  no  agreement  between  the  parents  can 
deprive  the  court  of  the  jurisdiction  thus  conferred 
upon  it.    These  powers  are  exercisable  not  only  in 
suits  for  dissolution  of  marriase  but  also  in  suits  for 
judicial  separation.    They  amply  warranted  what  was 
done  in  Qandy  v.  Qandy  on  tne  second  occasion.    On 
the  first  occasion  nothing  turned  upon  them,  and  they 
were  not  alluded  to.     The  power  of  the  Divorce 
Court  to  vary  settiements  does  not  assist  the  wife  on 
the  present  occasion.    Section  45  of  20  &  21  Vict.  c. 
85    only  enables  the  court  to  deal  ¥rith  property 
settled  on  the  wife ;  section  5  of  22  &  23  Yict.  c.  61 
extends  this  power  to  property  settied  on  either 
husband  or  wif a    The  otner  statutes  do  not  extend 
the  power  to  other  property.    Even  if  the  agreement 
for    separation     in    this     case    is    a    post-nuptial 
settiement,  no  variation  of  that  agreement  dealing 
witii  the  property  settied  by  it  can  be  made  which 
will  in  any  way  benefit  the  wife,  and  there  is  no  other 
settied  property  that  we  are  aware  of  which  can  be 
made  avsdlable  for  her  benefit.    But  on  the  ground 
that  the  other  statutory  powers  to  which  we  have 
referred  are  ample  to  justify  the  order  appealed  from, 
and  there  being  no  grounds  for  di8ohar^;mg  that  order 
if  there  is  juxudiction  to  make  it,  this  appeal  must 
be  dismissed  with  costs. 
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We  turn  now  to  Judkina  y.  Judkins.    On  the  30th 
of  July,  1892,  Mr.  and  Mn.  Judkins,  who  had  been 
married  some  years  and  had  two  daughters,  executed 
a  separation  deed,  by  whioh  the  husband  and  wJie 
agreed  to  live  apart,  not  to  molest  eaoh  other,  not  to 
sue  each  other  for  restitution  of  conjugal  rights,  nor 
for  divorce  or  judicial  separation  in  respect  of  any 
past  misconduct.    The  two  girls  were  to  remain  at 
the  school  where  they  then  were,  and  the  husband 
was  to  pay  for  their  school  bills.    The  wife  was  to 
have  the  custody  and  control  of  them  during  part  of 
their  hoUdays,  and  the  husband  was  to  have  them  for 
the  rest  of  the  holidays,    l^e  husband  agreed  to  pay 
his  wife  an  allowance  of  £150  a  year,  and  she  agreed 
to  keep  herself  and  to  indemnify  her  husband  from 
all  debts  and  liabilities  which  she  might  contract. 
The  husband  further  agreed  to  pay  his  wife  £15  a 
year  for  the  clothing  of  each  girl  until  she  should 
attain  the  age  of  fifteen,  and  such  further  sum  i^ter- 
wards  as  the  husband  and  wife  should  agree  upon 
until  each  girl  should  attain  twenty-one.    The  agree- 
ment was  to  become  void  if   tixe   parties    became 
reconciled  or  if  their  marriage  should  be  dissolved  for 
any  future  misconduct.    On  the  5th  of  August,  1896, 
the  wife  obtained  a  decree  for  judicial  separation  on 
the  ground  of  adultery  on  the  part  of  the  husband 
since  the  date  of  the  separation  cbed,  and  she  obtained 
an  order  giving  her  the  custody  of  both  daughters, 
one  of  whom  is  now  over  seventeen,  and  she  is  to  pass 
part   of  her  holidays  with  her  father.      The   wife 
afterwards  applied  for  permanent  alimony  and  main- 
tenance for  the  dauffhtezs.    The  registrar  dismissed 
her  application,  on  Sxe  authority  of  the  first  dedsion 
of  Qandy  v.   Gandy,   30  W.   B.   673,  7  P.  D.  168, 
but  on  appeal  Barnes,  J.,  reversed  this  decision,  on 
the  authonbr  of  the  second  d^oision  in  that  case,  and 
gave  the  wife  Uberty  to  proceed  with  her  application. 
From  this  decision  the  husband  has  a^peat»d  to  this 
court.    It  will  be  observed  that  this  is  a  case  of 
judicial  separation,  and  not  of   divorce,  and  that, 
whilst  the  separation  deed  left  the  custody  of  the 
children  with  the  husband,  the  decree  of  the  Divorce 
Court    has    siven     that    custody    to     the     wife. 
Further,  the  nnsband's  covenant  to  pay  the  school 
bills  of  the  girls  only  extends  to  the  bills  at  the 
school  at  which  thev  were  at  the  date  of  the  deed, 
and  one  of  the  girls  being  Over  fifteen,  no  sum  for 
her  clothing  is  payable  under  the  separation  deed, 
the  husband  and  wife  not  having  agreed  upon  any 
allowance.    The  husband   in  this  case  has  by  his 
counsel  expressed  his  willingness  to  do  whatever  the 
court  may  think  right  as  regards  the  girls,  but  this 
offer  does  not  affect  the  jurisdiction   of  the  court, 
nor  the  right  of  the  wife  to  invoke  its  aid.    The 
separation  deed  contains  no  express  covenant  not  to 
sue  for  a  greater  allowance  than  £150  a  year,  and 
is  in  this  respect  less  explicit  than  the  deed  in  Gfandy 
V.  Oandy.    The  covenant  not  to  molest  is  shown  by 
the  next  clause  not  to  apply  to  proceedings  in  the 
Divoroe  Gourt  based  on  subsequent  misconduct,  even 
if  it  could  so  apply  apart  from  such  context ;  and 
the  covenant  bv  the  wife  to  pav  her  own  debts  and 
indemnify  her  husband  against  them  does  not  prevent 
her  from  applying  for  maintenance  for  the  children. 

Under  these  circumstances  Barnes,  J.,  was  right  in 
holding  the  second  decision  in  Cfandy  v.  Oandy, 
rather  than  the  first  decision,  applicable  to  the  present 
case.  No  doubt  there  are  observations  in  the  judg- 
ments on  the  first  occasion  which  favour  the  conten- 
tion of  the  husband,  but,  as  already  pointed  out, 
nothing  then  turned  on  the  custody  or  maintenance 
of  the  children. 

It  was  contended  by  counsel  for  the  husband  that 
even  if  an  order  were  made  for  the  maintenance  of 
the  children  it  ought  to  be  ccmfined  to  that,  and  ought 


not  to  extend  to  alimony  for  the  wife.  But  it  ii 
obvious  that  in  considering  what  ought  to  be  done  as 
to  either  allowance,  the  court  must  consider  the 
other.  Barnes,  J.,  made  the  order  in  the  exerdae  of 
the  jurisdiction  conferred  upon  the  court  by  20  ft  21 
Vict.  c.  85,  s.  17  (alimony),  and  section  35,  amended 
by  22  &  23  Vict  c.  61,  s.  4  (maintenance).  We  see 
no  reason  to  alter  the  form  of  the  order,  especially 
having  resard  to  the  form  adopted  in  Oand^  t. 
Oundy,  and  the  observations  of  Cotton,  L-J.,  in  30 
Oh.  D.  79,  80,  and  the  orders  ultimately  made  by  the 
Divorce  Court  for  alimony  after  the  second  decision 
of  tiiis  court  in  that  case.  The  whole  case  as  to 
alimony  and  maintenance  is  propierly  open  as  soon  u 
the  position  of  the  parties  provided  for  by  the  deed 
is  altered  by  the  order  of  the  court  changing  the  cos- 
tody  of  the  children. 

The  appeal  in  this  case  must  also  be  dismissed  with 
costs. 

AppeaU  diemissed. 

Solicitors    in    Bishop  v.  Bishop,    Edward  J.  E. 
Carter;  Edwin  Smith  &  Ellis, 

Solicitors  in  Judkins  v.  Judkins,  Arnold  WiOiarn  A 
Go. ;  H.  B.  Wade. 
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Ceoshaw  V,  Lyndhubst  Ship  Co.  (Ldoted).  W 
Company — Winding  up — Judgment  creditor — Beceiver- 

ship  order,  effect  of— Companies  Act,  1862  (25  A  26 

Vict.  c.  88),  ss.  87,  163. 

A  judgment  creditor  of  a  company  who,  at  the  com- 
mencement  of  the  winding  up  of  the  company,  has  ob- 
tained  a  receivership  order  against  the  company  hU 
taken  no  steps  under  that  order,  has  not  acquired  any- 
thing in  the  nature  of  a  charge,  but  is  in  a  positum 
analogous  to  that  of  an  execution  creditor  where  tie 
execution  is  incomplete,  and  accordingly  wiU  not  U 
ctUowed  to  proceed  farther  by  the  court  in  the  absence  of 
specicU  circumstances,  and  gains  no  priority  over  <Ae 
other  creditors  by  virtue  of  the  order. 

In  re  Potts,  [1893]  1  Q.  B.  648,  applied. 

This  was  an  action  by  a  mortgagee  of  a  ship*i 
freight  against  the  mortgagors  who  were  a  company 
and  various  incumbrancers  and  persons  claiming  to 
have  incumbrances,  amongst  whom  were  the  Londoa 
and  North-Westem  Bank  (Limited).  The  bank  were 
creditors  of  the  company,  and  on  the  5th  of  Febraary, 
1896,  after  prior  mortgages  and  charg^  had  been 
executed,  they  recovered  judgment  agamat  the  sh^ 
company. 

On  the  1st  of  April  of  the  same  year  they  obtained, 
after  notice  to  the  company,  though  the  oompaanr 
did  not  appear,  from  a  judge  of  the  Quern's  tienob 
Division  tms  order,  that  the  '*  manager  of  the  pUintii 
company  (the  bank)  be  appointed  receiver  upon  fix^ 
giving  security  by  bond  to  the  satisfaotiou  of  one  of 
the  masters  of  the  Supreme  Court  of  Judioatiire  to 
receive  the  rents  and  profits  and  moneys  reoeivafe 
in    respect   of    the   defendants*     (Ijyndhaist    d 
interest  in  the  following  property — ^that  is  to  si 
the  Btdp  Lyndhurst  and  her  freight,  bat  thai  ti 
appointment  be  without  prejudice  to  the  rights 
any   prior  incumbrancers  upon   the  said  sh^  si 


(a.)  Beported  by  J.  I.  STntLnrGy  Beq.,  Barrister-ct 
Law. 
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freight  who  may  think  proper  to  take  possession  of 
or  receive  the  same  by  vurtue  of  their  respective 
secmities,  or  if  any  prior  incumbranoer  is  in  posses- 
sion then  without  prejudice  to  such  possession,  and 
that  such  receiver  have  liberty    .     .     .    out  of  the 
rents,  profits,    moneys    to    be    received    by    him 
to  keep  down  the  interest  upon   the  prior  incum- 
farances  aooordine  to  their  priorities  and  be  allowed 
Boch  payments  (u  any)  on  passing  his  accounts,  and 
that  sndi  receiver  shall,  on  the  1st  day  of  July,  1896, 
and  at  such  further  and  otiier  times  as  may  be 
ordered  by  the  master  leave  and  pass  such  accounts, 
and  shall  on  the  1st   day   of   August,    1896,  and 
at  such  further  and  other  times  as  may  be  here- 
after ordered  by  the  master    pay  the  balance  or 
halances  appearing  due  on  the  accounts  or  left  or 
such  part  thereof  as  shall  be  certified  as  proper  to 
be  so  paid,  such  sums  to  be  paid  in  or  towards  satis- 
hotkm  ef  what  shall  for  the  time  being  be  due  in 
respect  of  the  judgment  signed  on  the  5th  day  of 
Febroary,  1896,  for  the  sum  of  £2,032  14b.  7d.,  and 
£4  148.  costs,     •     .    .    and  that  the  balance  (if  any) 
remaining  in  the  hands  of  the  receiver  after  making 
the  several  payments  aforesaid  shall,  unless  other- 
vise  directed  by  the  master,  be  f orthmth  paid  by 
the  receiver  into  court  to  the  credit  of  the  action 
inhject  to  further  order.'* 

At  the  time  that  order  was  made  the  present  tuition 
had  been  oommenoed,  and  a  receiver  had  been  ap- 
POEDted  in  it,  which,  of  course,  could  not  be  inter- 
leied  with  by  the  order  made  in  the  Queen's  Bench 
Division.    The  bank  having  obtained  the  order,  pro- 
ceeded in  a  regular  way  before  the  master  to  give  an 
appaintmeiit  to  fix  the  security,  and  notice  was  served 
on  the  19th  of  April  on  the  company.    The  company 
did  not  appear,  and  it  stood  over  from  time  to  time, 
and  on  the  18th  of  June  this  modification  of  the 
Oder  was  introduced  by  indorsement  to  the  effSect 
that  "the  plaintiff   (the  bank)  undertaking  to  be 
SDSwerable  for  the  receiver's  receipts,  any  money 
received  by  him  to  be  paid  into  court  to  abide  further 
order,  and  seonrity  to  be  dispensed  with." 

In  the  meantime  on  the  21st  of  May,  1896,  an 
Older  was  made  to  wind  up  the  company,  and  on  the 
heanng  of  this  action  the  company  appeared  by  the 
liqindator,  and  he  on  behalf  of  the  general  body  of 
tte  creditors  resisted  the  contention  of  the  bank  that 
they  were  entitled  to  any  balance  out  of  the  proceeds 
of  the  ship  which  had  been  sold,  paid  after  satisfac- 
tion of  the  prior  charges  to  the  receiver  or  to  the 
eradit  of  the  funds  in  court  in  priority  to  the  general 
iMxiy  of  the  creditors. 

HagUngs,  Q.C.^  and  Stoheiy  for  plamti£Es.— Their 
ehim  was  admitted  by  all  parties. 

SarwUon^  C  Mctcnaghien^  and  Lighiwood,  for  various 
oeditora,  took  no  piurt  in  the  argument  as.  to  mar- 
riiaOiii^. 

MMold^  for  Balfour,  Williams,  &  Co.— We  have  a 
ebsm  under  the  document  of  the  27^  of  June  on 
tile  fieight  only,  and  we  daim  to  marshal  so  that  the 
i^B^ght  may  be  available. 

!     Orwenor  Woodsj  Q.O.,  and  Jenkins,  for  the  North- 

'»--* —  -D — T-     [SrntLiNa,  J.— Your  charge  being 
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'  under  the  execution,  only  gives  yoi 

conld  give  you.]    The  bank  have  a  higher 
le  order  entitles  the  bank  to  stand  in  the 
of  an  incumbrancer  on  the  property,  and  to 
that  there  shall  be  no  marHhalling  to  their  preju- 
l&rnULJSQ,  J.—The  question  u.  What  is  the 
Ion  of  the  document  of  the  27th  of  June  ?] 
Marine  Co.  v.  WiUon,  20  W.  E,  665,  L.  E. 
pp.  507,  at  512 ;  T?ie  Dowthorpe,  2  W.  Bobin- 
There  must  be  a  rateable  distribution  of  the 
between  the  freight  and  the  ship. 


Metholdy  in  reply,  cited  2  W.  &  T.  L.  C.  Eq.  113, 
as  to  marshalling  by  the  Court  of  Admiralty;  The 
Mary  AnUy  9  Jur.  94,  and  The  Conetancia,  15  W.  E. 
183,  as  to  the  rights  of  the  North- Western  Bank 
under  the  receivership. 

SxiBUira,  J.,  held  that  Balfour,  Williams,  &  Oo. 
were  entitled  to  marshal. 

Oroavenor  Woods,  0*C7.,  and  Jenkins,  on  the  claim  to 
priority. — ^The  bank  are  persons  entitled  to  redeem : 
Eowe  V.  Bant,  1  Dickens,  150,  and  Beckett  v.  Buckley, 
22  W.  E.  294,  L.  E.  17  Eq.  435.  A  judgment  creditor's 
rights  against  land  depend  on  the  statute,  and  if  he 
has  taken  all  such  steps  as  lie  in  his  power,  he  has 
such  an  interest  as  entitles  him  to  redeem ;  and  the 
same  principle  applies  to  other  cases  of  execution, 
that,  if  the  creditor  has  done  ail  he  can,  he  will 
obtain  priority.  Before  the  fund  can  be  taken  out 
of  the  hands  of  the  bank's  receiver,  the  bank's  debt 
must  be  paid.  Nothing  in  the  Oompanies  Act,  1862, 
affects  the  bank's  title,  and  the  court  will  not  inter- 
fere with  the  bank's  rights.  Section  163  of  the  Com* 
§anie8  Act,  1862,  is  the  only  section  which  applies, 
he  order  obtained  by  the  bank  does  not  come  within 
the  terms  of  that  section.  Even  if  the  word  "  execu- 
tion "  be  held  to  include  such  a  receivership  as  this, 
the  section  is  controlled  by  sections  85  and  87  of  the 
Companies  Act,  1862.  A  creditor  who  has  issued 
execution  obtains  a  preference,  although  the  execu- 
tion has  not  been  completed;  and  the  receivership 
order  is  equivalent  to  the  sheriff  taking  possession : 
In  re  Great  Ship  Co.,  12  W.  B.  139,  4  De  G.  J.  &  S. 
63 ;  In  re  Milwood  Colliery  Co.,  24  W.  E.  398 ;  In  re 
Richarda,  27  W.  E.  530,  11  Ch.  D.  676;  Hatton  v. 
Haywood,  referred  to  in  Cadogan  v.  Lyric  Theatre 
(Limited),  [1894]  3  Ch.  338,  43  W.  E.  Dig.  145 ;  In  re 
Boundwood  Colliery  Co.,  ante,  pp.  217,  327,  [1897]  1 
Ch.  373.  The  appointment  of  a  receiver  gives  a  legal 
right  {AnglO'ItaUan  Bank  v.  Daviee,  9  Ch.  D.  275, 
25  W.  E.  Dig.  185;  Salt  v.  Cooper,  29  W.  E.  553, 
16  Ch.  D.  554;  In  re  West  Cumberland  Iron  Co.,  41 
W.  E.  265,  [1893]  1  Ch.  713),  and,  although  not  itself 
equitable  execution,  it  is  equiviEdent  to  equitable 
relief  {In  re  Shepherd,  38  W.  E.  133,  43  Ch.  D.  138) ; 
and  the  court  has  to  consider  who  is  entitled  to  the 
property:  Levaaseur  v.  Mason  4b  Barry  (Limited),  39 
W.  E.  596,  [1891]  2  a  B.  73.  The  Judicature  Act, 
1875,  s.  10,  does  not  introduce  the  bankruptcy  defini- 
tion of  secured  creditor  into  winding  up,  and  was  not 
intended  to  enlarge  the  assets  to  be  dismbuted :  In  re 
Withemsea  Brickworks,  29  W.  E.  178,  16  Ch.  D.  337  ; 
In  re  Maggi,  30  W.  E.  729,  Ch.  D.  545 ;  tn  re  Oriental 
Bank  Corporation,  28  Ch.  D.  643 ;  Oorringe  v.  Irwell 
India  Ruhber  Works,  35  W.  E.  86,  34  Ch.  D.  128 ; 
In  re  Williams,  36  W.  E.  34,  36  Ch.  D.  573 ;  PraU 
V.  Inman,  38  W.  E.  200,  43  Ch.  D.  175 ;  In  re  Leng, 
43  W.  E.  406,  [18951  1  Ch.  652.  The  Irish  case  of 
Ex  parte  Thompson,  [1896]  1  L.  E.  Lr.  29,  is  wrong 
on  this  point.  In  re  Potts,  41  W.  E.  337,  [1893]  1 
Q.  B.  648,  and  In  re  Dickenson,  37  W.  E.  170,  22 
Q.  B.  D.  187,  were  decided  on  the  definition  of  secured 
creditor  in  the  Bankruptcy  Act,  1883. 

McSwinney,  for  the  mortgagors,  the  first  defendants. 
— ^The  defendants  case  is  that  the  bsuok  is  not  a  secured 
creditor:  Taunton  v.  Sheiffo/  Warwickshire,  43  W.  &. 
579,  [1895]  1  Ch.  734.  The  appointment  of  a  receiver 
does  not  create  a  charge,  but  is  oidy  a  step  towards 
putting  in  execution :  Lloyd  v.  Lloyd  &  Co.,  25  W.  E. 
872,  6  CJh.  D.  339;  Tyrrdl  v.  Painion,  43  W.  E.  163, 
[1895]  1  Q.  B.  202;  In  re  Pound,  Son,  <k  Hutchins,  38 
W.  E.  18,  42  Ch.  D.  402 ;  /»  re  Warner  {Limited},  39 
W.  E.  343,  [1891]  1  Ch.  305.  There  is  no  analogy 
between  caiies  of  this  kind  and  where  you  are  dealing 
with  a  mortgagee ;  and  the  cases  show  that  a  creditor 
whose  exeoutionisnotoompletedoesnotobtainpriority : 
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London  and  Devon  Biscuit  Co.,  19  W.  B.  963,  L.  B.  12 
Eq.  190.  ThiB  case  is  coyered  by  the  decision  of  the 
Master  of  the  Bolls  in  Ireland  in  Ex  parte  Thompson, 
By  section  10  of  the  Judicature  Act  the  rules  in 
bankruptcy  should  be  read  into  the  administration 
of  estates,  whether  of  individuals  or  of  companies. 
The  terms  of  section  10  of  the  Judicature  Act  are 
sufficiently  wide,  and  though  the  Act  does  not  furnish 
any  definition  of  secured  creditor,  it  cannot  have 
any  other  meaning  than  it  has  in  the  Bankruptcy 
Act ;  and,  if  so,  In  re  Dickenson,  Ex  parte  Charrington, 
and  In  re  Potts  must  gOTem  this  case. 

Orosvenor  Woods,  Q.C,  in  reply. — ^The  cases  as  to 
the  effect  of  section  87  cited  on  the  other  side  must  be 
treated  as  overruled  by  the  cases  cited  which  are  of 
later  date. 

He  also  referred  to  Ex  parte  Evans,  In  re  Watkins, 
28  W.  B.  127,  13  Oh.  D.  352 ;  In  re  Jones  and  Judg- 
ments Act,  1864,  39  Solicitors'  Joubnal  671,  [1895] 
W.  N.  123,  as  showing  that  the  order  was  equivalent 
to  actual  execution. 

Stibliko,  J.,  after  stating  the  facts,  continued : 
Kow,  the  question  is  one  of  law  which  for  its  ultimate 
solution  if  all  the  formalities  were  strictly  complied 
with  might  require  the  decision  of  a  judge  of  the 
Queen's  Bench  Division,  and,  perhaps,  ultimately  of 
the  judge  to  whose  court  the  winding  up  is  attached. 
But  it  has  been  very  reasonably  agreed  that  I  shall 
dispose  of  this  case  as  if  I  had  jurisdiction  over  the 
case  in  the  Queen's  Bench  Division  and  the  winding 
up,  and  as  if  the  application  was  made  either  by  the 
bank  as  judgment  creditors  for  leave  to  pursue  their 
further  remedies  under  the  order — because  as  the 
matter  now  stands  they  have  no  right  to  pay  them- 
selves—or as  if  the  liquidator  were  here  applying  to 
stay  further  proceedinssunder  the  order. 

The  first  question  is.  What  is  tiie  effect  of  this  order  ? 
That  was  considered  by  the  Court  of  Appeal  ia  In  re 
Potts,  The  question  there  did  not  arise  under  precisely 
similar  circumstances,  because  in  that  case  Uiere  haa 
been  a  bankruptcy.  The  question  there  was  whether 
an  order  almost  exactly  similar  in  terms  to  the  order 
of  the  1st  of  April  before  it  was  varied  on  the  18th 
of  June,  made  judgment  creditors  secured  creditors 
within  the  meaning  of  the  Bankruptcy  Act,  1883.  In 
order  to  determine  that  question  the  nature  and 
effect  of  a  receivership  order  had  to  be  considered. 
I  do  not  propose  to  ffo  through  the  judgments, 
but  the  court  decided  that  uiat  order  dud  not 
create  **a  mortgage  charge  or  lien"  on  the  pro- 
perty in  question.  The  ground  of  the  decision 
may  be  stated  in  the  few  words  of  the  judgment 
of  Lindley,  L.J.,  on  p.  660  of  the  report  ([1893] 
1  Q.  B.}.  In  that  case  the  bankrupt  was  entitled 
under  the  will  of  his  mother  to  a  share  of  residuary 
estate  which  consisted  of  realty  and  personalty.  The 
order  was  in  the  form  I  have  stated,  and  was  served 
on  the  executors.  The  Lord  Justice,  after  stating 
that,  said:  [His  lordship  read  the  judgment  of 
landley,  L.J.,  at  p.  660  :  "The  e^ort  question  which 
we  have  to  consider  is  .  .  .  they  had  not  acquired 
an  equitable  interest  in  the  prowacty  as  dis- 
tinguiahed  from  a  right  to  get  by  a  process 
which  was  not  yet  completed,"  and  continued:] 
Therefore  it  seems  to  me  that  it  is  quite  clear, 
having  regard  to  that  judgment,  that  judgment 
creditors  have  not  in  these  circumstances  required 
anything  in  the  nature  of  a  charge.  Then  what  is 
their  position  ?  They  are  in  the  position  of  judgment 
creditors  who  have  recovered  judgment  and  are  at- 
tempting to  obtain  payment  or  satisfaction  out  of  the 
assets  of  the  debtor.  In  that  state  of  things  I  have 
to  consider  what  effiect  the  winding  up  of  the  mort- 
gagor company  has  upon  their  rights.    Now,  as  is 


well  known,  this  is  governed  by  two  sections  of  the 
Companies  Act,  1862— namely,  sections  87  and  163. 
[His  lordship  read  these  sections  and  continued :]  Now, 
it  has  been  held  that  these  two  sections  are  to  be  read 
togeUier,  and  notwithstanding  the  strong  language  of 
section  163  there  cure  cases    in  which  a   judgmoit 
creditor    who,     after    the     commencement    of   the 
winding  up,  had  not  actually  realized  his  executioii 
by  sale  may  nevertheless  be  allowed  to  proceed  by 
leave  under  section  87.    There  is  a  discretion  in  tiie 
court  as  to  whether  it  will  allow  proceedings  which 
have  reached  a  certain  point  to  go  further,  or  no. 
That  was  laid  down  in  the  Oreat  Ship  Co.,  wiiich  has 
been  commented  on  in  many  subsequent  deciaioDS. 
The  general  rule  which  has  been  laid  down  amounts 
to  this,  that  where  as  regards  execution  creditors  the 
sheriff  has  at  the  date  of  the  commencement  of  the 
winding  up   actually  seized  goods  belongmg  to  the 
company  but  has  not  sold  them,  the  court  will,  in  the 
absence  of  special  circumstances,  allow  the  execution 
to  be  proceeded  with  and  the  goods  to  be  sold  and 
realized.     On  the  other  hand,  S  the  writ  has  only 
reached  the  hands  of  the  sheriff,  and  he  has  not  seized, 
the  court  has  said  that  it  will  not  allow  the  proceed- 
ings to  go  further,  again  in  the  absence  of  special 
circumstances.    An  illustration  of  this  is  to  be  found 
in  the  London  and  Devon  Biscuit  Co.,  19  W.  B.  943, 
L.  B.  1 2  Bq.  190,  before  Malins,  V.C.  Another  illustra- 
tion of  the  same  rule  is  to  be  found  in  the  case  of  /» 
re  Stanhope  SiVcstone  Collieries  Co,,  27  W.  K.  561, 11 
Ch.  D.  160,  which  relates  to  the  effect  of  a  garnishee 
order.    There  a  judgment  creditor  had  obtained  a 
garnishee  order  nisi  to  attach  the  debts  of  tiie  debtor 
but  had  not  at  the  commencement  of  the  winding  up 
served  the  order  on  the  garnishee.      It  was  hold  that 
the  creditor  had  not  become  a  secured  creditor  at  the 
commencement  of  the  winding  up,  and  that  leave 
could  not  be  given  to  proceed  further.      The  oaae 
which  was    in  the  Court  of  Appeal  was  before  the 
late  Master  of  the  BoUs  and  James  and  Bramwell, 
L.JJ.    The  judgment  of  James,  L.J.,  is  very  stkort. 
[His  lordship  r^d  the  judgment  and  continued :] 

These  being  the  principles  on  which  the  oonrt  acts, 
the  question  is  how  they  are  to  be  applied  in  the 
present  case  ?    At  the  commencement  of  the  winding 
up  all  that  had  been   obtained  by  the    judgment 
creditor  was  an  order  appointing  a  receiver    who 
could  not  act  until  he  had  given  security.     Steps  had 
been  taken  to  fix  the  security  but  it  had  not  been 
actually  given.    Therefore  the  order  was  to  a  certain 
extent  ineffective.    I  should  be  sorry  to  decide  the 
case  on  any  such  point  as  that,  although  no  donbt  it  is 
a  difficulty  in  the  way  of  the  judgment  creditor.     I 
will  refer  again  on  the  effect  of  that  order  aapposLog 
it  had  been  perfected,  to  what  was  said  by  Ijindley, 
L.J.,  in  In  re  Potts,  *'an  order  appointing  a  receiver 
is  not  the  same  thing  as  taking  out  execntdon.      Booh 
an  order  is  not  a  fi.  fa„  it  is  something   fsur   short 
of  that.  ...   It  is  simply  an  uncompleted  process  to 
obtain  payment  of  money.    It  is  not  a  ob.arge  because 
thereis  no  order  upon  their  executors  to  pay  the  money.'* 
Therefore  the  view  of  the  lord  justice  appears  to  me 
to  be  that  it  is  an  incomplete  process  and  not  complete 
or  effectual  until  an  order  is  got  on  the  persons  uMm 
to  pay  over  the  money  referred  to  in  tbe  order,  and 
there  is  no  charge  or  anything  of  the  kind.     Now,  it 
is   obvious   from   that,   that  if   there     ia    an    order 
appointing  a  receiver  it  does  not  amount  to  patting  in 
force  the  execution,  but  is  short  of  that.      Somethmg 
more  has  got  to  be  done  to  make  it  effective.    TSiafc 
being  so,  no  further  steps  after  the  winding  ap  pro- 
ceedings can  be  taken  without  the  le&ve  of  the  ooori 
to  make  that  order  effectual.    Ought  that  leave  to  be 
given  P  The  rule  of  the  court  is  that  wbere  the  exeoo* 
tion  is  incomplete  and  there  has  been  no  seizure  or  say- 
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thing  equivalent  to  it  the  oonrt  does  not  give  leave  to 
proceed  further  except  under  special  circumstances. 
There  is  an  analogy  in  the  cases  of  the  delivery 
of  the  writ  to  the  sheriff  not  followed  by  seizure, 
and  there  is  an  analogy  in  the  case  of  a  garnishee 
Older  not  followed  by  service  of  the  order.  There 
•re  here  no  special  circumstances  which  justify 
granting  leave,  and  therefore  it  follows  that  the 
daim  of  the  liquidator  must  prevail  and  the  fund 
most  he  dealt  with  accordingly.  I  ought  to  add  that 
ia  m  sooordance  with  the  decision  of  the  Master  of  the 
Bolls  in  Ireland  (^Ex  fMrte  Thompson)  although  there 
are  some  expressions  in  that  judgment  which  may  be 
open  to  question. 

Solidtora,  Parker,  Garrett,  <fc  Holman;  Harwood  & 
St^henton;  T.  B,  Bobinson  /  Thomaa  Cooper  &  Co,,  for 
HiU,  Dickensan,  cfc  Hill,  Liverpool ;  Pritchard,  Engle^ 
field,  A  Co,,  for  Simpson,  North,  Harley,  4?  Birkett, 
liverpool ;  Travers,  Smith,  Braithwaite,  &  Bobinson. 


Chan.  Div.    }  a     •!  on  oa 

Kekewich,  J.  \  ^^^  29,  30. 

In  re  Ebbington. 
Ebbinoton  v.  Ebbington.  (a.) 

Setdement — Trust  for  accumulation — Policies  of  assur- 
ance on  the  lives  of  the  settlor  and  others — Thellusson 
Act  (39  A  40  Geo.  3,  e.  98),  s.  1. 

Where  an  indenture  of  settlement  contains  a  direction 
for  the  accumulation  of  the  moneys  payable  in  respect  of 
five  policies  of  assurance,  one  on  the  life  of  the  settlor 
and /our  on  the  respective  lives  of  other  persons,  until 
the  last  of  such  four  policies  shall  have  fallen  in, 
the  firU  period  for  accumulation  allowed  by  the 
Thd2u$san  Act  (39  di  40  Geo.  3,  c.  98),  s.  l-^iz.,  the 
settlor's  life— is  the  only  period  which,  upon  the  proper 
eonstrudion  of  such  a  settlement,  is  applicable  to  the 
aocvmtcZaiton  of  the  proceeds  of  the  four  policies. 

By  a  marriage  settlement  dated  the  13th  of  Decem- 
ber, 1852,  and  noade  between  George  Henry  Erring- 
ton  (the  fiikther}  of  the  first  part,  the  defendant  Q«orge 
Henry  Errington  of  the  second  ^rt,  Isabel  Lannette 
Forbes  of  the  third  part,  the  pliuntitf  John  Lancelot 
Bnington-Turbntt  Tthen  John  Lancelot  Errington), 
Bamdf  Boys,  and  Alexander  Forbes  Tweedie  of  the 
fourth  part,  the  Bev.  John  Bichard  Errington  and 
the  Bev.  James  Watham  Hitch  of  the  fif  fch  part,  and 
the  Bev.  (George  Wrenford  Southouse  and  Frederick 
I^wis  Austen  of  the  sixth    part,  certain  leasehold 
property,  called  '*  The  Derbyshire  Leaseholds  "  (which 
had  been  held  for  many  years  under  renewable  leases, 
sad  were  then  held  under  a  lease  from  the  Dean  of 
UnooHn  dated  the  29th  of  April,  1843,  for  the  lives 
and  life  of  William  Addesley  ]mnois,  Charles  Bennet 
Galley,  and   the  plaintiff  J.  L.  Errington-Turbutt, 
and  which  lease  had  ceased  to  be  renewable  by  reason 
of  the   reversion  of  the  same  lease  having  become 
vatted    in    the    Eoclesiastical    Commissioners),    and 
esrtain    policies    of   assurance — namely :    (1)    Two 
policies  in  the  University  Life  Assurance  Society,  one 
for  £3,400  and  the  other  for  £1,600  on  the  life  of  the 
and  W.  A«  Frauds ;    (2)    a  policy  for  £5,000  in  the 
» of  the      "  '" 


I  office  on  the  life  of  the  said  C.  B.  Calley ;  (3)  a 
policy  for  £5,000  in  the  same  office  on  the  life  of  the 
plaintiff  J.  Xj.  Errington-Turbutt;  and  (4)  a  policy 
a  the  Equitable  Assurance  Society  for  £5,000  on  the 
hie  of  the  eaid  G.  H.  Errington,  the  father,  were 
settled,  to  the  use  of  the  trustees  for  a  term  of  500 

(a.)  Beported  by  B.  J.  A.  Mosbison,  Esq.,  Barrister- 
at-Law, 


years  and  subject  thereto  to  the  use  of  the  said  G.  H. 
Errington,  the  father,  during  his  life  with  remainder 
to  the  use  of  the  said  J.  B.  Erring^n  and  J.  W. 
Hitch  during  the  life  of  the  defendant  G.  H.  Erring- 
ton, upon  trust  to  pay  him  the  income  during  his 
life  or  until  bankruptcy,  and  from  and  after  his 
decease  to  the  use  that  the  said  Isabel  L.  Forbes 
should  receive  a  jointure  of  £600,  and  subject  thereto 
to  the  use  of  the  first  and  every  other  son  of  the 
defendant  G.  H.  Errington  successively  in  tail  male 
with  remainders  over.  And  it  was  thereby  declared 
that  the  trustees  of  the  500  years'  term  should  (among 
other  trusts)  raise  such  annual  or  other  sums  of  money 
as  should  be  necessary  for  keeping  on  foot  or  reviving 
the  said  policy  on  the  life  of  the  said  G.  H.  Erring- 
ton (the  father),  and  further  to  raise  a  certain  annual 
sum  therein  referred  to,  and  keep  on  foot  thereout 
such  of  the  remaining  policies  as  should  not  havo 
fallen  in.  And  it  was  thereby  further  declared  that 
the  said  J.  L.  Errington-Turbutt,  Daniel  Boys,  and 
A.  F.  Tweedie  shoiud  stand  possessed  of  the  said 
several  policies  of  assurance  upon  trust  to  lay  out 
and  invest  the  moneys  to  be  received  therefrom 
respectively  in  manner  therein  declared,  and  to 
accumulate  the  annual  income  to  arise  from  the 
investments  of  the  said  policy  moneys,  and  all  the 
resulting  income  thereof  from  time  to  time  until  all 
the  said  four  policies  in  the  said  University  Life 
Assurance  Society  should  have  fallen  due  by  the 
deaths  of  the  several  persons  on  whose  lives  the  same 
respectively  had  been  effected,  and  thenceforth  to 
stand  possessed  of  the  accumulated  fund  and  the 
annual  income  thereof  upon  the  trusts  therein 
declared  and  contained  concerning  the  moneys  to  arise 
from  the  sale  or  exchange  of  any  freeholds  thereby 
settled,  provided  always  that  if  the  said  trust  for 
accumulation  as  to  any  part  of  the  said  fund  should 
exceed  the  period  allowed  by  law  for  accumulation  of 
income  then  the  trust  for  accumulation  should  at  the 
expiration  of  such  period  cease  as  to  such  part  of  the 
fund. 

Li  the  year  1873  C.  B.  Calley  died,  and  the  money 
received  under  the  policy  on  his  life  were  applied 
in  paying  off  incumbrances  on  the  settled  lands. 

G.  H.  Errington,  the  father,  died  on  the  8th  of 
March,  1883,  and  the  sum  of  £10,100  was  received 
under  the  policy  on  his  life. 

W.  Addesley  Francis  died  on  the  1 4th  of  February, 
1889,  and  the  sum  of  £9,838  10s.  was  received  under 
the  policies  on  his  life. 

George  Henry  Forbes  Errington,  the  eldest  son  of 
the  defendant  G.  H.  Errington,  attainc  1  twenty-one 
on  the  29th  of  September,  1874. 

By  a  disentailing  assurance  dated  the  18  th  of  Sep- 
tember, 1883,  G.  H.  F.  Errington  barred  his  estate 
tail  in  the  settled  lands  and  in  me  policy  moneys  and 
accumulation  fund,  and  resettled  the  said  lands 
(subject  to  the  usps  and  limitations  thereof  prior  to 
his  estate  tail)  to  the  use  of  himself  for  life  with 
remainder  to  his  first  and  other  sons  successively  in 
tail  male,  and  under  the  same  indenture  the  said 
moneys  were  to  be  held  (subject  as  aforesaid)  upon 
trusts  similar  to  those  declared  of  capital  moneys 
arising  from  the  sale  of  the  settled  lands. 

The  infant  defendant  G.  H.  Errington  was  the 
eldest  son  of  G.  H.  F.  Errington. 

The  defendant  G.  H.  Erring^n  now  claimed  to  be 
entitled  to  all  income  and  accumulations  of  income 
arising  from  the  said  sum  of  £10,100  received  in 
respect  of  the  policy  on  the  life  of  G.  H.  Errington, 
the  father,  and  from  the  sum  of  £9,838  10s.  received 
in  respect  of  the  policies  on  the  life  of  W.  A. 
Francis,  on  the  ground  that  the  trust  for  accumula- 
tion of  the  policy  moneys  was  valid  only  during  the 
life  of  the  settlor,  G.  H.  Errington,  the  father. 
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The  plaintifBB,  who  were  the  tnistees  of  the  said 
policy  moneys  and  term  of  years  and  also  of  the  said 
resettlement,  took  out  the  present  summons  for  the 
determination  of  the  following  questions— namely 
(1)  whether  the  trust  for  aooumulation  in  ike  above- 
mentioned  settlement  of  the  13fch  of  December,  1852, 
contained,  extended  to  the  moneys  received  in  respect 
of  the  policy  on  the  life  of  G.  H.  Errington,  deceased, 
and  if  it  did  so  extend  whether  the  same  trust  was 
or  was  not  valid  for  any  and  what  period  ?  (2) 
the  like  as  to  the  moneys  received  in  respect  of  the 
two  policies  on  the  life  of  the  said  W.  A.  Francis, 
deoefwed. 

A,  W.  Roufden,  for  the  trustees. 

Worrinfflon,  Q.G.,  and  Dibdin,  for  the  defendant,  G. 
H.  Errinffton. — ^The  "  Francis  *'  policy  moneys  ought 
never  to  nave  been  accumulated,  for  the  only  period 
during  which  they  could  lawfully  have  been  accumu- 
lated was  the  life  of  the  settlor,  and  he  predeceased 
Frauds.  The  period  cannot  be  21  years  after  the 
settlor's  death,  for  then,  if  Francis  had  predeceased 
the  settlor  there  would  be  a  gsp  in  the  trusts  for 
which  no  provision  is  made.  We  must  admit  that 
the  moneys  due  under  the  policy  on  the  settlor's  life 
can  be  accumulated  for  21  years  after  his  death: 
Jogger  v.  Jogger,  32  W.  E.  284,  25  Ch.  D.  729; 
In  re  Lody  Rosslyn's  Trust,  16  Sim.  391. 

(7.  G.  Wood,  for  the  infant  defendant. — The  trust 
for  the  accumulation  of  the  proceeds  of  the  '*  Francis  " 
policrjr  are  still  running  and  will  run  for  21  years  from 
the  death  of  the  settlor ;  this  is  a  reversionary  interest, 
and  the  accumulation  runs  on  for  21  years  from  the 
settlor's  death  (PFe5&  v.  Webb,  2  Beav.  493).  At  the 
date  of  the  settlement  the  period  for  accumulation 
was  uncertain,  and  so  the  longest  period  allowed  by 
law  can  be  taken. 

Ebkbwich,  J.— It  is  not  contended  on  either  side 
that  these  cases  which  have  been  cited— and  there  are 
very  few  of  them — really  decide  the  point  before  me 
in  tiie  sense  of  presenting  a  state  of  facts,  I  will  not 
say  on  aU  fours  with,  but  reasonably  like  that  with 
which  I  have  to  deal.  It  is  conceded  that  the  point 
is  new  as  regards  facts,  and  the  value  of  the  cases,  as 
often  happens,  is  only  to  assist  one  in  arriving  at  a 
principle  of  application  of  the  provisions  of  the  Legisla- 
ture. I  apprehend  that  the  first  thing  one  has  to  do 
is  to  construe  the  instrument  which  in  this  case  is  a 
deed.  One  must  find  out  what  was  the  intention  of 
the  testator  or  settlor  and  you  must  do  that  as  if  the 
Thellusson  Act  had  never  been  passed.  Having 
arrived  at  the  intention  as  a  question  of  construction, 
you  must  then  bring  in  the  paramount  authority  of  the 
Legislature  to  see  how  far  that  intention  can  be 
supported,  and  how  far  it  cannot  be  supported,  and, 
as  regards  the  latter,  how  it  is  to  be  controlled. 
There  is  no  difficulty  at  all  in  ascertaining  the  con- 
struction of  this  instrument.  It  is  perfectly  dear.  I 
am  now  dealing  only,  of  course,  with  what  has  been 
called  Francis'  policy,  because  it  is  conceded  on  both 
sides  that  each  policy  must  be  treated  as  if  it  were  a 
separate  trust,  and  as  if  there  were  a  separate  wit- 
nessing part  assigning  that  policy  to  trustees  on 
separately  dedarea  trusts.  This  is  what  is  to  happen. 
The  trustees  are  to  receive  the  policy  moneys,  then 
they  are  to  invest  these  moneys  and  to  accumulate  the 
annual  income  to  arise  from  the  investment  until  iJl 
the  policies  in  tiie  University  Life  Assurance  Society 
have  fallen  due  by  the  deaths  of  the  several  persons. 
This  might  have  been  the  last  of  those  pohdes,  in 
which  case  there  would  have  been  no  accumulation 
with  regard  to  this  policy  at  aJl ;  or  it  might  have 
been  the  first,  second,  or  third,  but  until  the  time 
arrives,  which  is  a  simple  though  contingent  event, 


that  is  to  say,  when  the  last  of  the  University  poUdei 
fall  in,  until  that  time  there  was  to  be  acoumulatioQ, 
and  not  until  then  was  the  corpus,  with  the  aocuma- 
lations,  to  be  applicable  aocordmg  to  the  terms  of  the 
deed.    So  there  is  no  difficulty  in  the  construction. 

Now  let  us  consider  the  facts.  We  are  dealing 
with  the  policy  on  the  life  of  Francis,  who  was  of 
course  Uvmg  at  the  date  of  the  deed,  and  might  or 
might  not  have  survived  the  settlor;  you  must 
construe  it  with  reference  to  that.  The  deed  cannot 
possibly  have  meant,  and  the  settlor  cannot  possibly 
have  intended,  tiliat  an  accumulation  was  to  take 

Slaoe  from  his  death,  because  as  Francis  might  have 
ied  in  his  lifetime  you  would  have  had  a  possible 
vacuum  or  interval  between  the  death  of  Francis  and 
the  death  of  the  settior  during  which  there  would 
have  been  no  destination  of  the  income  at  aU.    It 
even  does  not  stop  there,  for  there  would  have  been 
no  direction  for  investment  applicable  to  the  case. 
The  trustees  would  not  have  known  what  to  do  with 
the  fund  in  hand ;  they  could  have  invested  it,  but  they 
would  not  have  known  what  to  do  with  the  income. 
That  confirms  the  construction  which  is  otherwise 
clear  that  the  intention  was  that  the  trustees  shonld 
receive  the  policy-moneys  when   they  fell    in  and 
invest  and   accumulate  them  until  the  last  policy 
dropped.    Having  got  the  intention,  I  have  to  app\y 
the  Act  of  Parliament.    Fortunatdy  for  the  oourt,  of 
the  several  contingencies  or  periods  contemplated  by 
the  Act  only  two  need  be  considered  at  all,  and  they 
are,  the  period  during  the  life  of  the  settlor,  and  the 
term  of  twenty-one  years  from  the  deatii  of  the 
settlor.    It  must  be  one  or  other  of  those  two»  because 
the  other  two  are  wholly  inapplicable  in  language 
with  reference  to  the  particular  deed.     The  liegislka- 
ture  has  left  one  at  large  to  apply  one  or  other  of  those 
periods,  whichever  will  fit  the  case.  What  it  has  said, 
according  to  the  cases  about  which  there  is  no  donbt, 
is  that  you  cannot  apply  more  than  one  and  you 
must  choose  that  one  which  fits  the  case.     Ton  are 
not  to  choose  the  one  which  will  give  the  longest 
period  of  accumulation,  you  are  not  to  choose  the 
one  which  you  may  suppose  would  best  effeota&te  ths 
intention,  but  you  are  to  take  the  one  which  aotoaUy 
fits  the  intention  as  declared.    It  seems  to  me  you 
cannot  make  to  fit  this  direction  a  limitation  of  ths 
accumulation  for  twenty-one  years  from  the  death  of 
the  settior,  because  that,  as  I  have  already  pointed 
out  and  as  was  fordbly  urged  in  argument,  leaves  a 
gap  for  which  no  provision  is  made  at  all.      'S'ou  have 
to  fit  it  as  well  as  you  can.    The  only  thing  yon  can 
do  is  to  say  that  as  the  accumulation  is  to  oommenoa 
from  the  death  of  the  assured  it  is  to  l>e    limited  to 
one  of  the  periods  commendns;  from   that  tinie,  it 
cannot  commence  from  the  deaw  of  the  settlor,  who 
might  not  be  dead,  and  therefore  you  most  taike  it 
during  his  life. 

The  result  is  that  it  is  really  limited  to  so  xnneh  of  the 
period  of  his  life  as  continued  after  the  receipt  of  the 
policy-mone^ ;  as  a  matter  of  fact  there  ^was  none  at  aJL 
The  result  is  that,  upon  the  proper  oonstroction  of 
the  instrument  and  upon  the  proper  application  of 
the  Act  of  Parliament  {here  was  no  aoctunnlaiion  of 
this  particular  fund.  Of  course  that  defeats  ths 
intention  of  the  testator  and  defeats  it  g^rossly — HuA 
is  to  say,  it  is  a  destruction  altogether  of  the  intsntioa. 
The  Thellusson  Act  was,  however,  passed  to  deatrov 
intention,  the  object  of  the  Lc^g^islature  'was  to  preven 
settlors  and  testators  from  giving  effect  to  their  fdl 
intention,  and  therefore  that  arguDa.ent,  though  SH 
extremdy  powerful  one  when  applied  to  theoos* 
struction  of  a  will  or  deed,  has  no  force  whsteiW 
when  you  remember  that  you  are  considering  te 
paramount  authority  of  the  Le^^isiatazB  super- 
imposed on  the  otherwise  free  power  of  ^  oottlui  or 
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FntTH  V.  Staines. 


High  Oou&t. 


ItseemB  to  me,  therefore,  that  I  am  bound 
to  lay  that  in  the  events  which  have  happened  the 
pnMMds  of  thiB  policy  ought  nerer  to  have  been 
aooomulated.  The  residt  must  be  that  as  tiie  other 
ONI  be  aoomnulated,  for  Mr.  Warrington  felt  himself 
incapable  of  arguing  against  that,  tlutt  most  be  aoou- 
mulated  for  twenty-one  years  from  the  death  of  the 
MtUor. 

Solicitors,  A.  F.  &  R.  W.  Tweedie. 


(Hawkins  and  Wright,  JJ.) )  ^^^  ^^• 

FiBTH  V.  Staii^s.  (a.) 

MetropoliM — Management — Vestri/ — Committee — Appro' 
val  of  acta  of  committee — Ratification — Metropolis 
Local  Management  Act,  1855  (18  A  19  Vict.  c.  120), 
1.58. 

A  committee  appointed  by  a  vestry  under  section  58  of 
ikt  Metropolis  Local  Management  Act,  1855,  resolved 
that  a  notice  he  served  under  section  85  of  the  Act  upon 
the  owner  of  premises  requiring  him  to  abate  a  nuisaTice 
thereun  arising  from  defective  drainage.  The  notice  not 
having  been  complied  with,  the  committee  resolved  that 
proceedings  should  be  taken  for  the  recovery  of  penalties, 
and  a  summons  was  issued  against  the  owner.  Section  58 
provides  that  the  cuts  of  the  committee  shall  be  submitted 
io  the  vestry  for  their  approval, 

Beid,  that  the  fact  that  the  vestry  had  not  approved  of 
the  service  of  the  notice  until  after  the  issue  of  the  sum^ 
mons  did  not  render  the  service  of  tJie  notice  invalid, 

Oase  stated  by  a  metropolitan  magistrate. 
The  appellant  was  a  sanitary  inspector  in  the 
smplormentof  the  vestry  of  the  parish  of  St.  Leonard, 
Shoreoitoh.  The  vestry  was  the  sanitary  authority 
for  the  parish,  which  was  a  parish  included  in  Schedule 
A  of  the  Metropolis  Local  Management  Act,  1855. 

The  veetiy  had,  under  the  powers  conferred  by 
•ecUon  58  of  that  Act,  appointea  a  committee,  known 
at  the  Pablio  Health  Oommittee,  for  the  purposes 
ipecifled  in  tiie  following  bye-law :  "  The  oommittee 
mm  Imown  as  the  General  Purposes  and  Sauitai^ 
Goiunittee  shall  be  called  the  Public  Health 
Oommittee,  and  shall  be  empowered  and  authorized : 
(i)  To  exeeate  and  carry  out  the  powers  and  duties 
of  the  vestry  under  the  Public  Health  (London)  Act, 
1891,  the  SsdB  of  Food  and  Drugs  Acts,  the  Margarine 
Act,  1887,  the  Sale  of  Horseflesh  Act,  the  Metropolis 
Xaaagement  Acts,  and  other  Acts  amending  the 
SNoe  from  time  to  time,  so  far  as  they  relate  to  the 
pablio  healtb  of  the  parish." 

On  the  19th  of  September,  1896,  the  appellant 
served  upon  the  respondent  a  written  intimation  as 
provided  for  by  section  3  of  the  Public  Health 
jLondon)  Act,  1891,  of  the  existence  of  a  nuisance 
nom  a  defective  drain  upon  premises  of  which  the 
SBspcmdent  vras  the  owner. 

On  the   15th   of  October  the  appellant  attended 

isiore  the  committee  and  made  a  report  upon  the 

fBititirm  of  the  premises,  and  the  oommittee  passed 

pSMolntioii  that  notice  be  served  upon  the  respon- 

lad  to  abate  the  nuisance,  failing  compliance  with 

the  appellant  was  to  take  proceedings. 

On  the    Imb.  of  October  the  appellant  served  the 

on     the   respondent,    and   on    the    3rd    of 

,_Lber,  the  notice  not  having  been  complied  with, 

mpellaat  laid  an  information  against  the  respon- 

i  for  pensdties,  and  a  summons  was  issued.    On 


^)  Beported  by  F.  O.  BoBXNSOir,  Esq.,  Bairister- 
at-Law. 


Cripps,  Q.G„  and  R,  C 
The  decision  of  the  magistrate  was  wrong, 


the  same  day  after  the  issue  of  the  summons  the  pro- 
ceedings and  the  resolution  of  the  committee  were 
reported  to  the  vestry  and  were  approved  1^  resolu- 
tion entered  in  the  minutes  of  the  vestry. 

On  the  hearing  of  the  summons  it  was  submitted 
on  behalf  of  the  respondent  that  under  section  58  of 
Metropolis  Local  Management  Act,  1855,  the  resolu- 
tion ox  the  committee  authorizing  the  service  of  the 
notice  ought  to  have  been  approved  of  by  the  vestry 
before  the  notice  could  properly  be  served. 

The  magistrate  was  of  opinion  that  as  the  resolu- 
tion of  the  committee  had  not  been  submitted  to  the 
vestry  ^for  their  approval  before  the  service  of  the 
notice  tiie  notice  was  invalid,  and  he  therefore 
dismissed  the  summons. 

The  question  for  the  consideration  of  the  court  was 
whether  on  the  facts  this  decision  was  right  in  point 
of  law. 

The  Metropolis  Local  Management  Act,  1855,  s. 
58  :  ''It  shall  be  lawful  for  the  Metropolitan  Board  or 
Works,  and  the  board  of  works  for  any  district,  and 
any  such  vestiy  respectively,  to  appoint  a  committee 
or  committees  for  any  purposes  which,  in  the  discre- 
tion of  the  board  or  vestry,  would  be  better  regulated 
and  managed  by  means  of  such  committee,  and  at 
any  meeting  to  continue,  alter,  or  discontinue  such 
committee.  Provided  always  that  the  acts  of  every 
such  committee  shall  be  sub  mitted  to  the  general 
body  of  the  board  or  vestry  appointing  such  oom- 
mittee for  their  approval.*' 

Olen,  for  the  appellant. — 
The  con- 
tention put  forward  by  the  respondent  amoimts  to 
this,  that  each  step  in  proceedings  by  the  committee 
imder  sections  82  to  85  of  the  Metropolis  Local 
Management  Act,  1855,  for  the  abatement  of  a 
nuisance  caused  by  defective  drainage  must  bo 
separately  and  formally  approved  of  by  the  vestry 
before  the  committee  can  take  the  step  in  question. 
There  is  nothing  in  the  language  of  section  58  to 
warrant  such  a  construction,  which  would,  moreover, 
have  the  effect  of  rendering  the  appointment  of  a 
oommittee  absolutely  nugatory. 

R,  D,  Muir,  for  the  respondent. — The  approval 
required  by  section  58  must  be  something  more  tiian 
a  mere  formal  subsequent  approfal.  If  the  vestry  are 
not  boimd  to  approve  the  acts  of  the  committee  until 
all  the  important  steps  in  the  proceedings  have  been 
taken,  the  provision  as  to  approval  in  section  58  is 
practically  useless.  No  vestry  would  ever  witfaiiold 
its  approval  if  the  consequences  of  so  doing  were  to 
render  the  acts  of  the  committee  uuUwful. 

He  referred  to  Bariisley  Local  Board  v.  Sedgivick,  15 
W.  B.  514,  L  B.  2  a  B.  185 ;  8t.  Leonard's  Vestry  v. 
Holmes,  50  J.  P.  132. 

Cripps,  Q,C,,  replied. 

Hawkiks,  J. — In  this  case  I  think  that  the  dedsion 
of  the  magistrate  was  wrong,  and  that  the  appeal 
ought  to  be  allowed.  The  case  turns  on  several 
sections  of  the  Metropolis  Local  Management  Act, 
1855,  and  the  question  is  whether  the  committee  bad 
power  to  do  the  acts  complained  of  under  the  powei  s 
conferred  by  section  58  of  that  Act.  That  section 
gives  to  the  vestry  a  statutory  authority  to  appoint  a 
committee  for  any  purposes  which,  in  the  opinion  of 
the  vestry,  would  be  better  regulated  and  managed 
by  means  of  such  committee.  Therefore,  in  order  to 
make  the  appointment  of  the  committee  complete,  it 
is  necessary  uiat  there  should  be  a  formid  document 
pointing  out  for  what  purposes  the  oommittee  is 
appointed.  [His  lordship  read  the  terms  of  the 
appointment  of  the  committee.]  There  is  no  question 
that  the  matters  wbioU  are  the  subject  of  the  order 
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which  is  Boaght  to  be  obtained  in  this  ease  are 
matters  relating  to  the  public  health  of  the  parish. 
By  section  82  power  is  given  to  the  vestry  or  their 
surveyor  to  inspect  drains  and  to  enter  premises  and 
to  cause  the  ground  to  be  opened.  I  hardly  think 
that  it  could  be  contended  that  the  committee  would 
have  no  power  to  enter  premises  for  the  purpose  of 
inspection,  but  if  the  contention  of  the  respondent  is 
vahd,  I  do  not  see  how  we  could  avoid  saying  that 
the  committee  would  have  no  power  to  enter  without 
the  previous  approval  of  the  vestry.  However,  that 
point  has  not  been  taken  in  this  case,  and  I  cannot 
doubt  that  the  committee  have  power  to  enter 
premises. 

In  this  case  complaint  was  made  of  a  nuisance 
followed  by  a  written  intimation  of  the  nuisance 
served  upon  the  respondent  by  the  appellant.  Turning 
now  to  section  85  we  find  that  that  section  provides 
that  if  upon  inspection,  as  aforesaid,  any  drain 
appears  to  be  in  bad  condition  the  vestry  shall  cause 
notice  in  writing  to  be  given  to  the  owner  or 
occupier  of  the  premises  requiring  him  to  do  the 
necessary  work,  and  if  the  notice  be  not  complied 
with  the  vestry  may  either  do  the  work  and  receive 
the  expenses,  or  proceed  for  penalties  under  section 
64  of  the  Act  of  1862.  It  is  quite  clear  when  one 
looks  at  sections  58  and  82,  that  when  it  is  said  that 
the  vestry  may  take  the  steps  mentioned,  it  means 
either  the  vestry  or  those  lawfully  deputed  by  the 
vestry  under  section  58  to  act  for  the  vestry.  The 
committee  have  the  same  power  as  the  vestry  sulnect 
to  the  approval  of  their  acts  by  the  vestry.  Here 
there  was  a  nuisance  of  the  character  contemplated 
by  section  85,  and  a  notice  was  served  on  the  owner 
requiring  him  to  execute  certain  works,  and  on  non- 
compliance with  the  notice  a  summons  was  issued 
against  him.  It  is  said  that  all  the  proceedings  of 
the  committee  are  absolutely  null  and  void  because, 
although  the  vestry  subsequently  gave  their  sanction 
to  the  order  of  the  committee  on  which  the  summons 
was  issued,  the  notice  was  served  upon  the  respondent 
before  the  approval  of  the  vestry  was  obtained,  and  it 
is  further  said  that  the  vestry  must  judicially 
consider  the  matter  before  the  notice  is  served.  I 
cannot  help  thinking  that  if  a  committee  is  appointed 
to  do  acts  which,  in  the  judgment  of  the  veshy,  can 
be  better  done  by  a  c6mmittee  than  by  the  vestry,  the 
word  **  approval "  in  section  58  is  used  advisedly  as 
meaning  that,  although  the  committee  can  do  the 
acts  in  question  they  cannot  justify  themselves, 
unless  at  some  time  or  other  the  approval  of  the 
vestry  is  obtained.  If  the  notice  referred  to  in 
section  85  to  do  the  necessary  works  cannot  be  given 
without  the  approval  of  the  vestry  being  previously 
given,  I  do  not  see  why  the  twenty-four  hours'  notice 
of  inspection  under  section  82  should  not  also  require 
the  previous  sanction  of  the  vestry ;  and  if  that  is 
requisite  there  might  just  as  well  be  no  committee  at 
all.  I  cannot  see  of  what  use  the  committee  would 
be.  A  further  point  is  that  if  the  committee  can  do 
no  act  without  first  obtaining  the  approval  of  the 
vestry,  then  there  can  be  no  act  done  by  the  com- 
mittee which,  in  the  words  of  section  58,  *'  shall  be 
submitted  to  the  .  .  .  vestry  appointing  such 
committee  for  their  approval."  I  have  no  difficulty 
in  coming  to  the  conclusion  that  the  magistrate  was 
wrong  in  holding  that  the  approval  of  the  vestry 
ought  to  have  been  given  before  the  notice  was 
served  on  the  respondent.  The  committee,  in  my 
opinion,  have  power  under  the  statute  to  first  serve 
the  notice  and  then  afterwards  to  obtain  the  approval 
of  the  vestry. 

Wmght,  J. — ^This  question  is  one  of  great  and 
general   importance,    for    it   affects   not   only   the 


metropolitan  vestries  but  also  all  municipal  corpon- 
tions,  and  I  apprehend  that  it  may  meat  oountj 
councils  and  dis&ict  councils.  It  is  also  a  question 
of  undoubted  difficulty,  as  is  shown  by  the  fact  that 
Blackburn,  J.,  refrained  from  giving  an  opinion  on 
the  point  in  Barnaley  Local  Board  v.  Sedgwick. 

The  principle  applicable  both  to  the  service  of  the 
notice  and  to  the  issue  of  the  summons  is,  I  think,  the 
ordinary  principle  on  which  ratification  obtains. 
Ratification  requires,  first,  that  the  agent  should  pur- 
port to  act  on  behalf  of  a  principal ;  secondly,  that  at 
the  time  of  the  act  the  agent  must  have  had  a  oom- 
petent  principal ;  and  thirdly,  the  principal  must  be 
legally  capable  of  ratifying  the  act.  It  seems  to  me 
that  all  these  requisites  of  ratification  were  present  in 
this  case.  I  think  that  is  sufficient  to  decide  the 
case,  and  I  prefer  to  go  no  further.  On  the  approval 
of  the  vestry  being  given,  the  acts  of  the  committee 
become  valid  from  the  time  when  they  were  first 
done.  In  this  case  the  ratification  was  expressed  on 
the  day  of  the  issue  of  the  summons,  but  I  think  it 
would  have  been  equally  good  if  it  had  been  given  on 
the  day  the  summons  was  served. 

Appeal  allowed. 

Solicitor  for  the  appellant,  ff,  M.  Bohinson, 

Solicitor  for  the  respondent,  Jutaum. 


IN   BANKBUPTOT. 


May  24,  27. 


Q.  B.  Div.  ) 

(Vaughan  Williams  > 

and  Wright,  JJ.)   ) 

In  re  Brosteb. 
Ex  parte  Pbttddah.  (a.) 

County  court — Execution — Dtstrese  for  rent — Poundage 
of  high  hailiff^County  Courts  Act,  1888  (51  <fe  52 
Vict.  c.  43),  M.  154,  im— County  Court  RuUa,  1BB9, 
Schedule  A, 

Where  a  high  bailiff  seizes  goods  on  any  premises 
under  a  warrant  of  execution,  and  then  seizes  further 
goods  on  the  same  premises  under  a  claim  nuide  by  the 
landlord  for  rent,  he  is  entitled  to  a  separate  set  of  /ees 
in  respect  of  each  seizure. 

Appeal  from  a  judgment  of  his  Honour  Judge 
Foulkes  in  the  county  court  at  Birkenhead. 

Upon  the  22ud  of  December,  1896,  the  high 
bailiff  of  the  Birkenhead  County  Court  entered  upon 
the  premises  of  one  Broster  and  seized  gpoods  thereon 
sufficient  to  satisfy  a  warrant  of  esecatioa  for 
£20  lis.  3d.,  and  proceeded  to  hold  them,  for  five 
days,  as  required  by  section  154  of  the  County  Courts 
Act,  1888.  While  the  high  bailiff  was  thus  on 
Broster's  premises — ^namely,  upon  the  23id  of 
December,  the  landlord,  acting  as  directed  by  aeetioo 
160  of  the  same  Act,  delivered  to  the  iMulilf  or  bis 
officer  a  notice  in  writing  stating  that  the  rent  was 
in  arrear  to  the  extent  of  £55,  and  the  hi^h  befliff 
thereupon  seized  and  held  possession  of  farther  goods 
on  Broster's  premises  to  satisfy  the  daim  for  rent  in 
addition  to  the  amount  claimed  under  the  execution. 
The  high  bailiff  claimed  to  be  entitled  to  poundage  at 
rate  of  sixpence  in  the  pound  on  the  value  of  the 
goods  seized  under  the  execution  up  to  the  ▼aloe  el 
£20,  and  to  poundage  to  a  similar  amount  on  the 
value  of  the  goods  seized  to  satisfy  the  landlofcd's 
claim. 

The  county  court  judge  treated  the  aeisuxe  undsr 

(a.}  Beported  by  P.  M.  F&anoke,  Raq.,  Banaster- 
at-Law. 
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the  execution,  and  tbe  seizure  under  the  landlord's 
dftim  as  one  proceeding,  and  allowed  poundage  upon 
£20  only. 
The  high  bailiff  appealed. 

BttckmaiUir  and  L.  Sanderson,  for  the  appellant. — 
The  connty  court  judge  was  wrong  here  because  he 
hased  his  judgment  on  tbe  case  of  In  re  Welh,  Ex 
parte  The  Sheriff  of  Kent,  68  L.  T.  231,  41  W.  E.  Dig. 
221,  which  is  not  applicable  to  this  case. 

Mttir  Mackenzie,  for  the  respondent. — The  statute 
pots  distress  on  a  par  with  execution,  and  the  high 
niliff  is  only  entitled  to  fees  for  one  execution. 

Buckma$ier  replied. 

Cur,  adv.  vult. 

May  27.— Vaughan  Williams,  J.— This  case 
ruses  a  question  as  to  the  meaning  of  section  160  of 
the  County  Courts  Act,  1888.  The  material  facts 
seem  to  be  that  there  was  an  execution  and  a  subse- 
quent claim  by  the  landlord  and  the  raising  under 
section  160  of  a  sufficient  sum,  in  addition  to  the 
execution,  to  satisfy  the  claim  for  rent.  The  high 
bailiff  carried  in  a  bill  daimine  to  treat  these  two 
transactions  as  separate  and  entiUing  him  to  a  double 
•et  of  fees.  The  court  below  refused  to  allow  twp 
aets  of  fees,  and  taxed  on  the  basis  of  there  haying 
been  one  execution. 

The  question  for  us  is,  What  is  the  proper  mode  of 
tization  in  circumstances  of  the  kind  I  have  des- 
cribed ?    To  judge  of  this  we  must  look  at  section  160 
and  section  154.      It  is  best  just  to  look  at  section 
100 :  "  Section  one  of  the  Act  of  the  eighth  year  of 
the  reign  of  Queen  Anne,  chapter  fourteen,  shall  not 
apply  to  goods  taken  in  execution  under  the  warrant 
of  the  court,  but  the  landlord  of  any  tenement  in 
which  any  such  goods  shall  be  so  taken  may  claim 
the  rent  Uiereof  at  any  time  within  five  clear  days 
from  the  date  of  such  taking,  or  before  the  removal 
of  tbe  goods,  by  delivering  to  the  bailiff  or  officer 
making  the  levy  any  writing  signed  by  himself  or  his 
■gent,  which  shall  state  the  amount  of  rent  claimed 
to  be  in  arrear,  and  the  time  for  and  in  respect  of 
which  such  rent  is  due ;  and  if  such  claim  be  made, 
the  bailiff  or  officer  making  the  levy  shall,  in  addition 
thereto,  distrain  for  the  rent  so  claimed  and  the  costs 
of  such  distress,  and  shall  not  within  five  days  next 
after  such  distress  sell  any  part  of  the  goods  taken 
anless  they  be  of  a  perishable  nature,  or  upon  the 
request  in  writing  of  the  party  whose   goods  shall 
have  been  taken  ;  and  the  baiUff  shall  afterwards  sell 
ioch  of  the  goods  under  the  execution  and  distress  as 
•hall  satisfy — first,  the  costs  of  and  incident  to  the 
■sle;  next,  the  daim  of  such  landlord,  not  exceeding 
the  rent  of  four  weeks  where  the  tenement  is  let  by 
the  week,  the  rent  of  two  terms  of  payment  where 
the  tenement  is  let  for  any  other  term  less  than  a 
year,  and  the  rent  of  one  year  in  any  other  case ;  and 
Isstly,  the  amount  for  which  the  warrant  was  issued  ; 
sod  if  any  replevin  be  made  of  the  goods  so  taken, 
the  bailiff    shall,  notwithstanding,  sell  such  portion 
thereof  as  will  satisfy  the  costs  of  and  incidental  to 
the  sale  under  the  execution,  and  the  amount  for  which 
the  warrant  issued ;  and  in  either  event  the  overplus  of 
flie  sale,  if  any,  and  the  residue  of  the  goods  shall  be 
Rtnmed  to  the  defendant,  and  the  poundage  of  the 
high  bailiff  and    broker    for    keeping   possession, 
ttppndsement,  and  sale  under  such  distress  shall  be 
the  same  as  would  have  been  payable  if  the  distress 
bad  been  an  execution  of  the  court,  and  no  other  fees 
shall  be  demanded  or  taken  in  respect  thereof." 

Then  one  has  to  turn  to  section  154  to  see  what  the 
poundage  is.  Section  154,  after  providing  for 
methods  of  execution  and  for  the  employment  of 
persons  to  keep  possession  and  of  sworn  brokers  and 


appraisers,  says :  *'  And  no  goods  taken  in  execution 
under  this  Act  shall  be  sold  for  the  purpose  of 
satisfying  the  warrant  of  execution  except  by  one  of 
the  brokers  or  appraisers  so  appointed,  and  the 
brokers  or  appraisers  so  appointed  shall  be  entitied  to 
have,  out  of  the  produce  of  the  goods  so  distrained 
or  sold,  sixpence  in  the  pound  on  the  value  of  the 
goods  for  the  appraisement  thereof,  whether  by  one 
broker  or  more,  over  and  above  the  stamp  duty,  and 
for  advertisements,  catalogues,  sale  and  commission, 
and  delivery  of  goods,  one  shilliog  in  the  pound  on 
the  net  produce  of  the  sale.'' 

It  will  be  observed  that  in  section  154  the  words 
are  ''  out  of  the  produce  of  the  goods  so  distrained  or 
sold."  **  Distrained  "  does  not  seem  to  me  strictly 
applicable  to  an  execution  but  only  to  a  distress. 

The  question  for  us  to  answer  is  this :  Is  the  high 
bailiff  entitied  to  a  double  set  of  fees,  to  treat  the 
proceedings  as  separate,  and  have  one  set  of  fees  for 
the  execution,  and  one  set  for  the  distress  ?  I  do 
think  that  he  is  so  entitied,  and  I  think  so  because 
section  154  seems  by  its  plain  words  to  treat 
execution  and  distress  as  different,  and  to  give  fees 
by  way  of  remuneration  to  the  bailiff  in  respect  of 
each  transaction.  I  should  point  out  that  if  this 
were  not  so  the  effect  of  the  rule  in  Schedule  A  as  to 
fees  would  be  to  deprive  the  high  bailiff  in  many 
cases  of  any  remuneration  for  distress  at  all,  for  it  is 
provided  in  that  rule :  '*  All  poundage,  except  where 
otherwise  herein  spedfied,  shall  be  estimated  upon 
the  amount  of  the  value  of  the  subject-matter  of  the 
proceeding  upon  which  it  is  payable,  except  where 
the  said  amount  or  value  exceeds  twenty  pounds, 
where  the  poundage  shall  be  estimated  upon  twenty 
pounds  only."  The  result  of  that  would  be  that  if 
there  were  an  execution  for  £20  and  a  distress,  and 
the  proceedings  were  not  treated  as  separate,  there 
would  be  no  remuneration  for  the  distress.  I  think 
that  the  words  of  the  section  and  the  provision  with 
regard  to  the  fees  lead  one  to  the  condusion  that  the 
transactions  were  intended  to  be  dealt  with  as  sepa- 
rate for  the  purpose  of  poundage. 

Wbioht,  J.,  concurred. 

Appeal  allowed. 

Solidtor  for  the  appellant,  E,  H.  Scott, 

Solicitor  for  the  respondent,  Solicitor  to  the  Board  of 
Trade. 


OTourt  of  flppraU 

From  Q.  B.  Div.  i 

(Lord  Esher,  M.B.,  and  A.  L.  {  May  13 

Smith  and  Chitty,  L.JJ.)      } 

Nbw's  Trustbb  v.  Huntino.  (a.) 

Bankruptcy  —  Voluntary/  conveyance  —  Making  good 
breacnea  of  trust — Revocable  deed — Frauduhnt  prefer- 
ence—Bankruptcy Act,  1883  (46  <fe  47  Vict.  c.  52),  s. 
48. 

A  bankrupt,  a  few  days  before  his  bankruptcy, 
executed  a  deed  conveying  certain  real  estate  to  a  trustee 
upon  trust  to  raise  thereout  a  certain  sum  and  to  apply 
the  same  in  making  good  divers  breaches  of  trust  which 
he  had  committed  as  trustee  of  certain  specified  estates. 
The  deed,  which  contained  recitals  that  the  bankrupt 
was  desirous  of  executing  the  deed  to  rectify  the  breaches 

(a.)  Reported  by  W.  P.  Babby,  Esq.,  Barrister- 
at-Law. 
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of  iruit  and  thereby  to  shield  and  exonerate  himself 
from  liability  to  proceedings  to  which  he  might  he  ex- 
posed,  charged  the  real  estate  with  the  payment  of  the 
said  sum^  and  conferred  upon  the  trustee,  his  executors 
and  administrators,  power  to  appoint  new  trustees  for 
the  purpose  of  carrying  into  effect  the  trusts  of  the  deed. 
The  deed  was  not  communicated  to  any  of  the  hene- 
ficiaries  or  creditors. 

Held,  first,  that  the  intention  of  the  bankrupt  was  to 
execute  a  deed,  which  should  he  binding  upon  him,  in 
favour  of 'his  cestuiB  quo  tmstent,  and  that  therefore 
the  deed  was  irrevocable;  and,  secondly j  that  tlie  deed 
was  not  a  fraudulent  preference  within  section  48  of  the 
Bankruptcy  Act,  1883. 

The  bankrupt,  before  his  bankruptcy,  deposited  certain 
share  certificates  in  the  boxes  in  his  office  in  which  the 
documents  relating  to  the  trust  estates  were  usually  kept, 
along  with  a  memorandum  tliat  the  certificates  were 
deposited  as  security  for  the  moneys  owing  to  the  trust 
estates.  The  trustee  in  bankruptcy  claimed  the  certifi' 
cates. 

Held,  that  there  was  a  valid  appropriation  of  the 
certificates  to  the  particular  trusts,  and  that  the  trustee 
was  not  entitled  to  them, 

Middleton  v.  PoUook,  2  Ch,  D.  104,  24  W.  R,  Dig, 
88,  approved. 

Appeal  from  the  judgment  of  Yaughan  Williams, 
J.,  reported  [1897]  1  Q.  B.  607. 

The  action  was  brought  by  the  trustee  in  bank- 
ruptcy of  New,  Prance,  &  Garrard,  against  the 
defendant  Hunting  and  others,  claiming  a  declaration 
that  a  deed  executed  by  the  bankrupt  Prance,  two 
days  before  the  bankruptcy,  was  void  against  the 
plaintiff  either  as  a  fraudulent  preference  within 
section  48  of  the  Bankruptcy  Act,  1883,  or  as  a  volun- 
tary conveyance  for  the  benefit  of  certain  creditors 
which  was  revocable  by  Prance,  and  was,  in  fact, 
revoked  by  the  bankruptcy. 

There  was  also  a  claim  to  recover  certain  share 
certificates. 

Messrs.  New,  Prance,  &  Garrard  had  for  many 
years  practised  in  co-partnership  as  solicitors  at 
Evesham,  in  the  county  of  Worcester. 

IxL  1893  New  died  insolvent,  and  the  business  was 
carried  on  by  the  two  surviving  partners. 

On  the  31st  of  March,  1894,  a  receiving  order  was 
made  against  them  on  their  own  petition,  and  they 
were  adjudicated  bankrupt. 

Their  trustee  in  bankruptcy  became  trustee  under 
an  administration  order  made  in  bankruptcy  of  the 
estate  of  New. 

On  the  29th  of  March,  1894,  Prance  executed  a 
conveyance  of  certain  real  estate,  of  which  he  was 
sole  owner  in  fee,  to  the  defendajit  Hunting  (since 
dead)  upon  trust  to  raise  thereout  £4,200,  and  to 
apply  the  same  in  making  good  divers  breaches  of 
trust  which  he.  Prance,  had  committed  either  as 
sole  trustee  or  as  joint  trustee  of  certain  trust  estates 
specified  in  the  schedule  to  the  deed. 

By  the  same  deed  Prance  charged  the  estate  with 
the  payment  of  the  said  sum  of  £4,200,  and  gave 
Hunting,  his  executors  and  administrators,  power  to 
appoint  new  trustees  for  the  purpose  of  carrying  into 
effect  the  trusts  of  the  deed. 

The  deed  contained  recitals  in  general  terms  of  the 
breaches  of  trust  that  had  been  committed,  and  also  a 
redtal  that  Prance  was  desirous  of  executing  the  deed 
to  rectify  such  breaches  of  trust  as  far  as  might  be, 
and  thereby  to  shield  and  exonerate  himself  as  far  as 
possible  from  liability  to  the  proceedings  he  was 
then,  or  might  at  any  time  hereafter,  be  exposed  to 
by  reason  of  such  breaches. 

The  deed  was  executed  without  any  pressure  being 


put  upon  Prance,  nor  was  it  communicated  to  aaj  of 
the  ben^ciaries  or  creditors. 

As  regards  the  claim  for  the  share  certificates,  it 
appeared  that  these  had  been  deposited  by  Pranoe  in 
the  several  boxes  in  his  office  in  whidi  the  documoits 
relating  to  the  above  trust  estates  were  usually-  kept, 
along  with  a  memorandum  in  each  case  that  tiie  cer- 
tificates were  deposited  as  security  for  the  moneys 
owing  to  the  trust  estates. 

These  certificates  were  subsequently  collected  and 
placed  in  one  box  with  the  above  memoranda. 

Yaughan  Williams,  J.,  gave  judgment  for  the 
defendants. 

The  plaintiff  appealed. 

Muir  Ma^ckenzie  and  R,  Harington,  for  the  plaintiff. 
— ^This  deed  was  revocable,  and  was  revokea  by  the 
bankruptcy.    The  principle  is  stated  in  Sywnat  t. 
Simpson,  5  H.  L.  Uas.  121,  following  the  dedsiansin 
Oarrard  v.  Lord  Lauderdale,  3  Sim.  1 ;  Walwyn  t. 
Coutts,  3  Sim.  14 ;  Qibbs  v.  Qlamis,  11  Sim.  584;  and 
Acton  V.  Woodgate,  2  My.  ft  K.  492,  to  be  that  when 
a  person  who  is  indebted  makes  provision  for  pay- 
ment of  debts  by  vesting  property  in  trustees  for  tin 
puxpose  of  discharging  them,  but  does  so  behind  the 
backs  of  the  creditors,  and  without  communicating 
with  them,  the  trustees  do  not  become  trustees  for 
the  creditors.    The  arrangement  is  for  the  debtor's 
convenience  only,  and  is  the  same  as  if  he  had  put 
money  into  the  hands  of  an  agent  with  directions  to 
apply  it  in  paying  certain   specified    debts.      The 
debtor  may  at  any  time  revoke  the  authority  given 
to  his  agent.    That  principle  was  followed  in  Johns 
V.  James,  26  W.  E.  821,  8  Ch.  D.  744 ;  In  re  Ashby, 
Ex  parte  Wreford,  40  W.  R.  430.  [1892]  1   Q.  B.  872. 
Simmonds  v.  Falles,  2  Jo.  &  Lat.  489 ;  and  Smiih  v. 
Hurst,  10  Hare  30,  were  also  referred  to.     Secondly, 
this  deed  constituted  a  fraudulent  preference  within 
section  48  of  the  Bankruptcy  Act,  1883.    The  rela* 
tion  between  a  trustee  who  has  misappropriated  trust 
funds  and  his  cestui  que  trust  is  that  of  debtor  and 
creditor :  In  re  Smith,  Fleming,  &  Co,^  Ex  parte  Kelly 
&  Co.,  27  W.  R.  830.  11  Ch.  D.  306 ;  In  re  Paine,  Ex 
parte  Read,  ante,  p.  190,  [1897]  1  Q.  B.  122.  If  a  ymaa 
executes  a  deed  when  his  bankruptcy  is  imminent, 
which  he  knows  must  have  the  effect  of  preferring  a 
creditor,  it  is  a  fraudulent  preference.    The  dominant 
motive  of  the  bankrupt  was  to  benefit  his  ceatuis  que 
trustent  at  the  expense  of  his  other  creditors.     They 
referred  upon  this  point  to  Ex  parte  Stubbins^  29  W.  R. 
653. 17  Ch.  D.  58 ;  Ex  parte  Taylor,  35  W.  B.  148,  18 
Q.  B.  D.  295 ;  Ex  parte  Ball,  35  W.  R.  264.    Thizdly, 
the    deposit  of   the    share   certificates    was    not  a 
sufficient  appropriation  of  the  shares  to  the  ceUuieque 
trustent,  and  Prance  could  at  any  time  have  disposed 
of  the  shares  as  he  pleased.    It  is  admitted  that  the 
facts  of  this  case  cannot  be  distinguished  from  those 
in  MiddUton  v.  PoUock,  2  Ch.  D.  104,  24  W.  R.  Dig. 
88,  but  it  is  submitted  that  the  decision  in  that  case 
is  inconsistent  with  Wilson  v.  Balfour,  2  Gamp.  579, 
and  is  wrong. 

Upjohn,  Clayton,  and  Van  Neck,  for  the  various 
defendants,  were  not  called  upon. 

Lord  EsHSB,  M.R. — The  first  question  we  have  to 
decide  is  whether  this  is  a  revocable  deed.  To  eoabls 
us  to  come  to  a  decision  upon  that  point  ^we  have  the 
greatassistance  of  a  most  careful  and  most  able  judge— 
Lord  Justice  Tthen  Vice-chancellor)  Tomer,  and  hit 
guidance  enables  me  to  come  to  a  oonoliision  upon 
the  question.  In  Smith  v.  Hurst,  10  Hare  30,  at  p. 
47,  he  said:  ''Many  of  the  cases  upon  Tolimtaiy 
deeds  were  cited  and  commented  upon  in  tiie  argu- 
ment of  this  case,  and  I  have  thought  it  xi^^ht,  there- 
fore, to  examine  the  authorities  upon  the  subject 
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Th^  8pp€»r  to  me  to  result  in  this,  that  in  oases  of 
deeds  Testing  property  in  trustees  upon  trust  for  the 
benefit  of  particular  persons,  the  deed    cannot  be 
rsToked,  altered,  or  modified  by  the  party  who  has 
created  the  trust;  but  that  in  cases  of  deeds  pur- 
porting to  be  executed  for  the  benefit  of  creditors, 
the  question  whether  the   trusts  can  be    revoked, 
altered,  or  modified  depends  upon  the  circumstances 
of  each  particular  case.    It  is  difficult,  at  first  sight, 
to  see  the  distinction  between  tne  two  classes  of 
esses;  for  in  each  of  the  classes  a  trust  is  purported 
to  be  created,  and  the  property  is  vested  in  trustees ; 
but  I  think  the  distinction  lies  in  this :  In  cases  of 
trust  for  the  benefit  of  particular  persons,  the  party 
creating  the  trust  can  have  no  other  object  than  to 
benefit  the  persons  in  whose  favour   the   trust  is 
created,  and,  the  trust  being  well  created,  the  property 
in  equity  belongs  to  the  cettuis  que  trust  but  as  much 
as  it  would  belong  to  them  at  law,  if  the  legal  interest 
bad  been  transferred  to  them ;  but  in  cases  of  deeds 
purporting  to  be  executed  for  the  benefit  of  creditors, 
and  to  which  no  creditor  is  a  party,  the  motive  of  the 
prty  executinK  the  deed  may  have  been  either  to 
benefit  his  creditors  or  to  promote  his  own  oon- 
venience;    and  the  court  there  has  to  examine  into 
the  oiroumstances  for  the  purpose  of   ascertaining 
what  was  the  true  purpose  of  the  deed."    We  must 
therefore  look  at  all  the  circumstances  of  this  case. 
Prance  had  committed  a  fraud  upon  his  ceetuis  que 
iruttent  in  reference  to  the  trust  estates.    He  had  also 
various  creditors.    He  accordingly  executed  this  deed 
in  favour    of  certain  persons  only.      The  persons 
intended  to  be  benefited  by  it  are,  in  my  opinion, 
sufficiently  identified.    They  were  the  persons  with 
regard  to  whom  he  had  committed  breaches  of  trust. 
That  brings  tho  deed  within  the  description  above 
given  of  irrevocable  deeds,  as  the  trustee  of  the  deed 
became,  not  his  trustee,  but  trustee  for  the  particular 
persons  in  whose  favour  he  executed  the  deed.    There 
It,   however,    another    reason    why    this    deed    is 
irrevocable.     Prance  had  committed  frauds  against 
hia   cestuis    que  trusUni  for  which  he  would  have 
been  liable  to  various  penalties.      He  might  have 
been  stnxok  off  the  rolls,  and,  as  far  as  I  can  see, 
night  have  been  indicted.    Now,  what  was  in  his 
mind  when  he  executed  this  deedP    What  he  was 
proposiDg  to  do  would  have,  or  he  thought  it  would 
have,  a  material  effect  upon  the  punishment  he  would 
noeive.     He  thought  that  he  would  mitigate,  at  all 
events,  his  punishment,  if  he  put  the  persons  whom 
he  bad  wronged  into  the  same  position  as  if  he  had 
acted  rightly.    Now,  they  could  not  be  in  the  same 
pocition  as  if  he  had  done  right,  unless  he  meant  by 
what  he  did  to  give  them  the  absolute  right  to  the 
property  he  was  conveying,  and  unless  he  made  the 
trustee  under  the  deed  their  trustee  and  not  his 
tmttee.     Therefore  his  intention,  when  all  the  cir- 
eamstaxices  of  the  case  are  looked  at,  was — first,  to 
do  aomethisg  for  certain  persons,  who  could  be  easily 
identified ;  and,  secondly,  not  to  reserve  to  himself 
any  right  of  undoing  what  he  had  done.    The  deed 
ii  therefore  an  irrevocable  deed. 

It  was  next  said  that  the  deed  amounted  to  a  fraudu- 
lent ivef erenoe.  The  doctrine  of  fraudulent  preference 
is  a  weU-known  doctrine.  The  question  to  be  deter- 
mined is  one  of  fact  in  each  case,  and  depends  upon 
the  state  of  mind  of  the  person  who  brings  about  tnat 
preference.  There  must  not  only  be  a  creditor  pre- 
ferred, bat  the  preference  must  be  with  the  fraudulent 
intention  of  preferring  the  creditor.  It  is  said  that  a 
man  mnat  be  taken  to  intend  the  necessary  conse- 
qnences  of  his  -  acts.  To  my  mind  that  is  entirely 
fallacious.  It  may,  in  many  cases,  be  wholly  untrue. 
One  mnst  find  out  whether  he  did  or  did  not  intend 
that  his  act  should  have  that  necessary  consequence. 


What  did  Prance  intend  here  P  Did  he  intend  to  give 
these  persons  a  preference  ?  We  have  the  recitals  in  the 
deed  which  shew  what  his  intention  was.  Having  con- 
sidered the  deed  and  all  the  circumstances  of  the 
case,  can  it  be  said  that  he  intended  to  make  these 
persons  the  object  of  his  bounty  P  In  my  opinion  he 
had  no  care  for  anybody  except  to  benefit  himself. 
He  thought  to  benefit  himself  by  taking  from  these 
persons  the  inclination  to  press  him  to  the  extreme 
end.  He  thought  that,  by  putting  these  particidar 
persons  in  the  same  position  as  if  no  fraud  had  been 
committed,  it  would  greatly  mitigate  the  conse- 
quences to  himself.  What  he  had  done  would,  he 
knew,  come  out  in  a  few  days,  and  he  did  this  to 
protect  himself.  That  is  not  a  fraudulent  preference 
within  section  48  of  the  Bankruptcy  Act,  1888. 

The  last  point  has  reference  to  the  deposit  of  the 
share  certificates.  When  the  case  was  before 
Yaughan  Williams,  J.,  it  was  admitted  that  the  case 
was  governed  by  the  decision  of  Sir  George  Jessel  in 
MiddleUm  ▼.  Pollocky  as  the  facts  were  not  distin- 
guishable, but  it  is  now  contended  that  that  decision 
18  wrong>  That  is  the  sole  point  taken.  It  is  not 
sought  to  distinguish  that  case  from  the  present.  It 
is  said  that  it  is  in  confiict  with  a  decision  of  Lord 
Ellenborough  in  Wilson  v.  Balfour,  In  my  opinion, 
however,  the  cases  are  totally  different.  I  cannot 
see  that  the  decision  in  Middldon  ▼.  Pollock  is  wrong. 
I  am  not  in  the  least  prepared  to  overrule  it.  That 
point  therefore  fails,  and  the  appeal  must  be  dis- 
missed. 

A.  L.  Smith,  L.J. — ^The  first  question  is.  Was  this 
deed  irrevocable  P  It  seems  that  I^ance  was  a  solici- 
tor who  had  misappropriated  certain  trust  funds,  and 
he  executed  this  deed.  Whether  or  not  the  deed  was 
revocable  depends  upon  whether  it  was,  as  has  been 
said,  an  agency  deed — that  is  to  say,  whether  the 
property  was  conveyed  to  Hunting  as  the  agent  of 
France,  or  whether  the  deed  was  executed  so  as  to 
create  a  trast  between  Hunting  and  the  persons  who 
were  described  in  the  schedule  to  the  deed.  I  have  no 
doubt  that  there  was  a  valid  trust  created  for  the 
benefit  of  those  persons  as  cestuis  que  trustent.  The 
recitals  in  the  deed  show  that  Prance  executed  the 
deed  for  the  purpose  of  shielding  and  exonerating 
himself  as  far  as  he  could  from  proceediogs  to  which 
he  might  be  exposed  by  conveying  the  property  to  a 
trustee,  not  for  himself,  but  for  his  cestuis  que 
tnistent.  Further,  the  clause  giving  Hunting,  his 
executors  and  administrators,  power  to  appoint  new 
trustees  to  carry  out  the  trusts  of  the  deed  goes  to 
show  that  it  was  not  a  deed  merely  for  the  con- 
venience of  France,  but  a  binding  deed  entered  into 
for  the  benefit  of  his  cestuis  que  irustent. 

The  next  question  is  whether  this  amounted  to  a 
fraudulent  preference.  The  tribunal  which  has  to 
determine  whether  a  transaction  is  or  is  not  a  fraudu- 
lent preference  must  ascertain  what  was  the  dominant 
motive  in  the  mind  of  the  bankrupt.  Was  his  dominant 
motive  to  prefer  some  of  his  oreiditors  P  It  seems  to 
me  clear  that  his  dominant  motive  was  to  avert 
the  punishment  to  which  he  had  exposed  himself. 
His  motive  was  to  save  himself.  The  case  of  Ex  parte 
Taylor  seems  to  me  to  be  absolutely  conclusive  that 
this  cannot  be  a  fraudulent  preference.  There  was, 
therefore,  no  fraudulent  preference. 

As  regards  the  third  point  I  entirely  Agroe  with 
what  has  been  said  by  the  Master  of  the  Bolls. 

Chitty,  J. — I  concur.  As  regards  the  first  ques- 
tion, primd  facie  every  deed  of  conveyance  made 
upon  trusts  declared  is  binding  upon  him  who 
created  the  trusts,  unless  he  has  reserved  to 
Idmself  an  express  power  of  revocation.  But 
there  is   a   class  of   cases,    of  which    Oarrard  v. 
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Lord  Lauderdale  is  one,  where  the  deed  is  for  the 
benefit  of  creditors,  in  which  the  courts  of  equity 
have  held  that  the  deed  is  a  mere  agency  deed,  and 
that  the  trustee  under  the  deed  is  a  mere  agent  for 
the  grantor  and  is  not  a  trustee  for  the  creditors. 
Tamer,  L.J.,  has  shown  in  Smith  v.  Harst  why  such 
a  distinction  has  been  allowed,  and  in  Johns  y.  James 
James,  L.J.,  stated  what  seemed  to  him  to  bo  the 
reasons  for  the  decision  in  Qarrard  v.  Lord  Lauderdale 
— namely,  that  the  intention  of  the  grantor  in  such 
a  case  would  necessarily  be  defeated  if  the  deed  were 
held  to  be  irrevocable,  for  if  it  were  he  would  have 
no  opportunity  of  payin|f  a  creditor  who  was  press- 
ing, or  of  settlin|f  an  action,  or  of  getting  any  food 
for  himself  or  his  family.  In  the  present  case  it 
seems  to  me  to  have  been  the  dear  intention  of  Prance 
that  the  deed  should  be  irrevocable.  It  would  have 
defeated  the  very  object  he  had  in  view  if  he  had 
power  to  revoke  it.  The  recitals,  which  are 
admittedly  true,  show  that  that  must  have  been  hia 
intention.  It  would  be  a  strange  thing  indeed  were 
we  to  hold  that  he  could  revoke  the  deed  which  he 
intended  to  be  a  shield  to  protect  himself  from  the 
consequences  of  his  fraudulent  acts.  It  seems  to  me 
that  the  charge  upon  the  estate  and  the  power 
conferred  upon  the  trustee,  his  executors  and 
administrators,  to  appoint  new  trustees  are  circum- 
stances which  support  the  view  that  this  deed  is 
irrevocable. 

As  regards  the  question  of  fraudulent  preference, 
I  agree  with  what  has  been  already  said.  As  regards 
the  last  question,  in  my  opinion  Middleton  v.  Pollock 
was  rightly  decided.  There  was  in  that  case  a  valid 
appropriation  of  the  securities  to  the  particular  trust. 
I  agree  that  that  case  was  well  decided. 

Appeal  diamiased. 

Solicitors  for  the  plaintiff.  Burton,  Yeates,  &  Hart, 
for  Johnson,  Barclay,  &  Rogers,  Birmingham. 

Solicitors  for  the  defendants,  Rowdiffes,  Rawle,  db 
Co, ;  M.  E.  Prance;  R.  White. 


May  7. 


From  Chan.  Div.      \ 

(Lindley,  Lopes,  and  [ 

Eigby,  L.JJ.)         ) 

Bemmington  v.  Sgoles.  (a.) 

Practice — Pleadings — Striking  out  pleading — Frivolous 
and  vexatious — Abuse  of  process  of  court — Affidavit 
evidence. 

Though  the  court  will  7wt  in  general,  on  an  applica" 
tion  to  strike  ovt  a  pleading,  inquire  into  the  truth  or 
falsehood  of  the  allegations  pleaded,  yet  an  affidavit  will 
he  admitted  to  thow  thcU  the  allegations  which  a  party 
denies  hy  hit  pleading  have  previously  heen  so  admitted 
by  him  as  to  make  his  pleading  a  mere  abuse  of  the 
process  of  the  court ;  and  in  that  case  the  pleading  may 
be  struck  out. 

Hildige  v.  O'Parrell,  8  L.  R.  Ir.  158,  30  W.  R.  Dig. 
169,  distinguished. 

Appeal  from  Homer,  J. 

The  defendant  had  by  his  defence  in  general  terms 
denied  or  refused  to  admit  all  the  material  allegations 
of  the  statement  of  claim,  but  had  given  no  explan- 
ation or  other  version  of  the  transactions  allegM  by 
the  plaintifiEs.  The  plaintiffs  then  applied  to  strike 
out  the  defence  as  frivolous  and  vexatious  and  an 
abuse  of  the  process  of  the  court,  and  as  having  been 
put  in  solely  for  the  purpose  of  delaying  the  plaintiffs. 

(a.)  Reported  by  B.  0.  Mackenzie,  Esq.,  Barristor- 
at-Law. 


In  support  of  this  application  one  of  theplaintiffi 
made  an  affidavit  (which  was  not  contradicted  by 
the  defendant),  showing  that  in  previous  interlocutory 
proceedings  in  the  same  action  the  principal  allega- 
tions in  the  statement  of  claim  (now  denied  or  not 
admitted  by  the  defendant)  had,  with  the  exception 
of  certain  specific  allegations  that  the  defendant  hsd 
acted  fraudulently,  been  sworn  to  on  behalf  of  the 
plaintiff,  and  that  none  of  them  had  been  denied, 
while  several  of  them  had  been  distinctly  admitted,  by 
the  defendant. 

Bomer,  J.,  held  that  the  affidavit  evidence  was 
admissible,  and  after  considering  the  evidence  made 
an  order  striking  out  the  defence,  and  allowing  the 
defendant  within  a  fortnight  to  put  in  a  fresh 
defence. 

The  defendant  appealed. 

Frank  Russell,  for  the  appeal. — ^The  question  is  not 
res  judicata,  and  the  court  will  not  strike  out  a  plead- 
ing because  its  statements  are  shown  by  affidavit  to 
be  untrue.  Boswdl  v.  Cooks,  31  W.  B.  540,  23  Gh.  D. 
302,  which  Bomer,  J.,  relied  upon,  was  as  to  Btriking 
out  a  statement  of  claim ;  it  is  a  stronger  thing  to 
strike  out  a  defence,  and  make  the  defendant  liable 
to  judgment  in  default.  Hildige  v.  0*Farr^,  % 
L.  B.  Ir.  158,  30  W.  B.  Dig.  169,  is  a  very  strong 
case  in  favour  of  the  defendant  here. 

He  also  cited  O'Donndl  v.  ReiUy,  11  Ir.  C.  L.  B, 
329 ;  and  Marquis  of  Drogheda  v.  Hanlvn,  Ir.  B.  1 
G.  L.  319.  [BlOBY,  L.J.,  referred  to  Lawranee  v. 
Lord  Norreys,  38  W.  B.  753,  15  App.  Gas.  210.] 

G,  P.  C.  Lawrence,  for  the  plaintiff j,  was  not  called 
upon. 

Lindley,  L  J. — ^Now  that  we  understand  the  case, 
there  is  no  doubt  that  what  Bomer,  J.,  has  done  is  a 
very  unusual  thing  to  do.     It  is  a  very  strong  thing 
to  say,  and  it  cannot  be  said  as  a  general  proposition, 
that  the  defendant  is  not  at  liberty  to  put  in  a  defence 
merely  denying  the  statements  in  the  statement  of 
claim.      Of  course  he  is  entitled   to   do   80»   as   a 
general  rule;  that  is  obvious  enough.    The  learned 
judge  is  quite  right;    he  recognises  the  rule  which 
is  referred  to  and  illustrated  by  the  case  of  Hildige 
V.  O^Farrell.    In  a  case  of  that  kind  the  ooart  will 
not    try   whether    the  statement  of  defence   states 
what  is  true  or  fajse.    But  the  ground  on   which 
the  learned  judge  has  proceeded  is  that   this  de- 
fence is  a  mere  sham.      The  character  of   the  de- 
fence can   be  seen   through,  and  is   stamped   by, 
the  first  three  paragraphs,  which  are  mere  shams. 
That  gives  a  character  to    the  whole  thiof^,   and, 
bearing  in  mind  what  has  occurred  in  this  Tery  oase, 
I  think  the  learned  judge  has  not  gone  wrongs  when 
he  says,  as  he  does,  that  it  is  a  defence  whicti  never 
ought  to  have  been  put  in,  and  that  the  whole  pro- 
ceeding is  with  a  view  to  gain  time.     It  is  a  mere 
sham  defence,  and  not  an  honest  defence  at  all.    If 
the  defendant  has  an  honest  defence,  which  probably 
he  has  not,  he  is  at  liberty  to  put  it  in.    The  learned 
judge  has  guarded  himsdf.    He  says  it  will  not  do, 
after  what  has  passed,  simply  to  deny  everything. 
The  defendant  may  deny  the  plaintiffs  alle^tioiis  if 
he  chooses,  but  if  he  does  he  must  give  some  explana- 
tion to  show  that  he  is  acting  honestly.     This  defence 
is  a  mere  trick  tp  gain  time.      I  think  the  learned 
judge  is  right,  and  that  the  appeal  must  be  diB missed, 
and  dismissed  with  costs. 

Lopes,  L.J. — I  am  of  the  same  opinion.  The 
learned  judge  observes  that  this  is  an  exceptional 
case,  and  I  think  it  is  an  exceptional  case.  Saoh  a 
case  can  only  be  dealt  with  in  the  way  in  which  be 
has  dealt  with  it,  and  in  which  we  propose  to  deal 
with  it,  where  the  circumstances  are    exceptioiiaL 
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We  are  entitled  to  deal  with  it,  and  to  strike  out  the 
defence  on  aooonnt  of  the  inherent  jariadiotion  in 
erery  oonrt  of  jastice  to  prevent  an  abuse  of  its  pro- 
cedure. I  think  that  this  defence,  if  it  was  permitted 
to  remain  on  the  file,  woidd  be  an  abuse  of  the  pro- 
oednre.  But  I  desire  to  say  this,  that  it  is  not  enough 
to  invoke  this  kind  of  jurisdiction  of  the  oourt  if  the 
oonrt  thinks  the  facts  aUeged  in  the  statement  of 
defence,  or  the  statement  of  claim,  as  the  case  may 
be,  improbable  or  false.  But  what  the  learned  judge 
thought  hero,  and  I  think  he  was  right  in  so  thixudnff, 
was  that— having  regard  to  the  character  of  this 
defence,  bearins  in  mind  what  is  known  about  the 
caae  heforehano,  what  is  known  about  the  previous 
proceedings  in  the  case — this  is  a  sham  defence,  and 
that  it  has  been  set  up,  not  honestly  and  bond  fide 
u  a  substantial  defence,  but  for  the  purpose  of  delay. 
I  think,  therefore,  we  ought  to  support  his  decision. 

BiOBT,  L.  J. — I  do  not  wish  in  any  way  to  infringe 
upon  the  salutary  rule  that  a  defendant  has  a  right  to 
pot  in  issue  any  fact  that  he  pleases,  and  to  have 
that  tried  in  the  regular  manner.  Therefore  tlie 
oonrt  will  not,  as  O'Donnell  v.  Reilly  and  the  other 
cases  cited  show,  although  it  may  be  reasonably 
satisfied,  or  quite  satisfied,  as  far  as  the  affidavit  goes, 
that  the  defence  is  untrue,  strike  it  out  for  that 
Kaion.  But  if  the  oourt  can,  on  the  facts  tiiat  are 
not  in  dispute,  ascertain  that  the  actual  defence  put 
in  is  reaUy  a  defence  which  has  no  relation  to  the 
merits  of  the  case  at  all,  in  other  words  that  it  is  a 
■hutt  defence,  why  then,  of  course,  the  court  has 
jarisdiction,  and  in  this  very  exceptional  case  ought 
to  act  upon  the  jurisdiction,  and  to  have  that  sham 
defence  taken  off  the  file.  I  think  this  is  a  case 
deariy  of  that  kind,  and  on  that  ground  the  decision 
of  Homer,  J.,  ought  to  be  upheld. 

Appeal  dismiBBed, 

Solicitors,  George  F.  dark  ;  Darhy  <fe  Cumherland. 


From  Chan.  Div.      1 

(liiidley,  A.  L.  Smith,  > 

and  Bigby»  L.JJ.)    J 


March  17,  18;  AprU  2. 


HoRKSET  District  Couwoil  v.  Smith,  (a.) 

i'Oad  government — Street — Paving  expenses — National 
fchoU — Charge  upon  the  premises — Enforcement  of 
charge  by  aale  or  mortgage^Public  Health  Act,  1875 
(38  d:  39  Vict.  c.  55),  ss.  4,  150,  257. 

The  trustees  of  a  National  school^  the  site  of  which 
A«rf  been  conveyed  to  them  under  section  6  of  the 
Sthool Sites  Act,  1841,  are  liable  as  ** owners"  under 
9tdion  4  of  the  Public  Health  Act,  1875,  to  be  charged 
Wth  the  expetises  of  making  up  roads  adjoining  their 
hnd;  and  until  payment  such  expenses  are  a  charge 
•poa  the  premises  under  section  257  of  the  same  Act, 

So  held,  affirming  the  decision  of  Kekewich,  J.,  ante, 
p.  281. 

But  such  charge  cannot  be  enforced  by  sale  or  mortgage 
</  the  premises. 

So  heldf  reversing  the  decision  of  Kekewich,  J. 

Appeal  of  the  defendants  from  Kekewich,  J., 
xeported  ante^y,  231. 

The  plaintiflw  had  a  charge  upon  some  school  pre- 
nisea  in  their  district  in  respect  of  paving  and  other 
fzpeoaea  which  had  been  incurred  and  apportioned 
•fainst  the  trustees  of  the  school  under  section  150 
of  the  Public  Health    Act,    1875.     The  plaintiffs 

(a.)  Reported  by  W.  Shalloross  GoddarDi  Esq., 
Barrister-at-Law. 


asked  for  the  enforcement  of  the  charge  by  sale  or 
mortgage  of  the  premises.    • 

Kekewich,  J.,  made  an  order  for  sale  or  mortgage. 

The  trustees  of  the  school  appealed. 

Dibdin,  for  the  appellants. — The  first  question  here 
is.  Is  there  an  owner?  The  trustees  are  not  the 
owners  of  premises  which  can  be  let  at  a  rack-rent, 
and  do  not  come  within  the  definition  of  section  4. 

He  referred  to  In  re  Randell,  Bandell  v.  Dixon,  36 
W.  B.  543,  38  Ch.  D.  213 ;  Walsh  v.  Secretary  of 
State  for  India,  11  W.  B.  823,  10  H.  L.  Gas.  367; 
Chrisfs  Hospital  v.  Orainger,  1  Mac.  &  G.  460 ;  Cor- 
poration of  Birmingham  v.  Baker,  17  Ch.  D.  782, 
30  W.  B.  Dig.  121 ;  Ouardiana  of  Tendring  Union 
V.  Dowton,  40  W.  B.  145.  [1891]  3  Ch.  265 ;  Wright 
V.  IngU,  34  W.  B.  220,  16  Q.  B.  D.  379. 

My  second  point  is  that  the  order  for  sale  must  be 
wrong  because  there  is  a  statutory  fetter,  and  the 
court  will  not  make  an  idle  order.  A  purchaser 
coidd  make  nothing  out  of  these  schools,  because 
they  must  be  carried  on  in  a  particular  way  without 
profit  under  section  14  of  the  School  Sites  Act,  1841. 
[Liin)LiEY,  L.J. — If  the  charge  is  valid,  and  there  is 
no  sale,  what  is  the  remedy  P]  There  is  none.  If  I 
am  wrong  on  the  first  point,  the  charge  is  a  barren 
charge,  and  cannot  be  enforced  by  sale. 

Macmorran,  Q,C,,  and  E,  Beaumont,  for  the  respon- 
dents.— ^The  Ixustees  must  hold  for  school  purposes 
only.  They  could  sell  under  the  Elementary  Educa- 
tion Act,  1870,  by  transferring  the  premises  to  the 
School  Board,  and  they  oould  actually  let  the  school 
at  a  rent :  In  re  Bumham  National  Schools,  22  W.  B. 
198,  L.  B.  17  £q.  241.  The  principle  of  Bowditch  v. 
Wakefield  Local  Board  of  Health,  Ij.  B.  6  Q.  B.  567, 
19  W.  B.  C.  L.  Dig.  66,  has  never  been  over- 
ruled. The  contention  on  the  other  side  is  that 
where  land  is  by  the  common  law  or  by  statute 
incapable  of  being  let  at  a  rack-rent  there  can- 
not be  an  owner.  The  answer  is  that  the  in- 
capacity must  be  stamped  upon  the  property  itself, 
ana  must  not  be  merely  on  a  casual  owner.  The 
charge  given  by  the  statute  is  a  charge  on  the  pre- 
mises, and  not  on  any  particular  person.  The  trust 
deed  only  affSeots  the  use  in  the  hands  of  the  trustees. 
So  long  as  tiiey  hold  it  under  the  School  Sites  Act 
the  use  is  limited,  bnt  if  they  part  with  it  the  use  is 
gone.  If  the  property  were  subject  to  a  private 
trust  it  could  be  sold  under  a  charge  freed  from  that 
trust,  and  the  case  is  precisely  the  same  if  the  trust 
is  statutory.  The  incapad^  does  not  affect  the  land, 
it  only  affects  the  trustees  dealing  with  the  land. 

Dibdin  replied. 

Cur*  adv.  vult, 

April  2.— The  judgment  of  the  oourt  was  delivered 
by 

A.  L.  Smith,  L.  J.,  as  follows :  By  an  indenture  dated 
the  29th  of  April,  1847,  the  rector  of  Homsey,  pursuant 
to  the  provisions  contained  in  section  6  of  the  School 
Sites  Act  of  1841  (4  &  5  Vict.  o.  38),  conveyed  to  the 
Archdeacon  of  Middlesex  a  piece  of  the  glebe  land 
belonging  to  the  rectory  to  hold  unto  the  use  of  the 
archdeacon  and  his  successors  for  ever,  to  be  applied 
as  a  site  for  a  school  for  poor  persons  of  the  parish 
and  for  no  other  purpose  whatever,  such  school  to 
be  always  in  union  with  the  Incorporated  National 
Society  for  Promoting  the  Education  of  the  Poor ; 
and  it  was  provided  that  the  management,  direction, 
control,  ana  government  of  the  school  and  premises 
should  be  vested  in  and  exercised  by  a  committee 
consisting  of  the  rector  for  the  time  \mng  and  of  five 
other  persons.  The  piece  of  land  so  conveyed  was 
bounded  by  and  abutted  upon  a  high  road  upon  its 
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eastern  side,  whioh  road  of  late  having  become  a  new 
street,  the  nrban  distriot^  cooncil  of  Homsey,  under 
the  powers  conferred  upon  them  by  section  150  of  the 
Public  Health  Act  of  1875,  have  executed  paving  and 
other  works  thereon;  and  the  district  council  now 
seek  under  section  257  of  the  Act  to  recover  the 
expenses  they  have  so  incurred  by  means  of  a  charge 
upon  the  school  premises,  and  an  drder  for  sale  of 
these  premises  to  satisfy  such  charge.  There  is  in 
this  case  no  question  as  to  the  school  premises  not 
being  bounded  by  and  abutting  upon  the  new  street, 
nor  whether  the  appellants  were  trustees  of  the  school 
when  the  works  were  executed. 

The  first  question  is  whether  the  appellants  are 
'*  owners"  of  the  land  within  the  meaning  of  the 
Public  Health  Act,  1875,  in  which  case  a  charge  by 
virtue  of  section  257  of  the  Act  would  be  created 
upon  the  premises ;  and  the  second  is,  if  there  be 
such  a  charge,  whether  the  court  can  enforce  it  by 
ordering  a  sale  of  the  school  premises. 

Aa  regards  the  firstpoint,  tins  depends  upon  whether 
the  appellants  are  *'  owners  "  of  Uie  school  premises 
within  the  meaning  of  section  257  of  the  Act  of  1875. 
This  section  enact ^  *•  Where  any  local  authority  have 
incurred  expenseb  tor  the  repayment  whereof  the 
owner  of  the  premibcs  ...  is  made  liable  under 
this  Act  .  .  .  such  expenses  may  be  recovered 
•  .  .  from  any  person  who  is  the  owner  of  such 
premises  when  the  works  are  completed,  .  .  .  and 
until  recovery  of  such  expenses  and  interest,  the  same 
8hall  be  a  charge  on  the  premises  in  respect  of  whioh 
they  were  incurred."  By  section  4  of  the  same  Act 
'"Owner'  means  the  person  for  the  time  being 
receivinp^  the  rack-rent  of  the  lands  or  premises  in 
connection  with  which  the  word  is  used,  whether  on 
his  own  account  or  as  agent  or  trustee  for  any  other 
person,  or  who  would  so  receive  the  same  if  such 
lands  or  premises  were  let  at  a  rack-rent."  In  the 
case  of  Bowditch  v.  Wakefield  Local  Board  of  Health 
in  the  year  1871  the  court  of  Queen's  Bench  held  that 
the  trustees  to  whom  premises  had  been  conveyed  for 
the  purp9se8  of  a  school  under  the  provisions  of 
section  2  of  the  School  Sites  Act  of  1841  were 
**  owners "  within  the  meaning  of  section  2  of  the 
Public  Health  Act  of  1848  (U  &  12  Vict.  c.  63),  which 
is  identical  so  far  as  ** owner"  is  concerned  with 
section  4  of  the  Public  Health  Act,  1875,  and  if  this 
case  is  good  law  and  has  not  be«i  overruled,  there 
can  be  no  doubt  that  the  appellants  are  ''owners" 
within  the  meaning  of  section  257  of  the  Public 
Health  Act  of  1875.  Blackburn,  J.,  in  delivering  his 
judgment  in  this  case,  said :  "  The  definition  '  owner,' 
however,  in  section  2  does  not  say  'owner  shall 
include,'  but  'shall  mean.'  Now,  though  these 
premises  are  and  must  be  held  as  schools  and  cannot 
be  let  for  any  purpose,  yet  if  they  were  let  the  rent 
would  come  to  the  appellant.  I  think,  therefore,  he 
is  'owner'  within  the  meaning  of  the  definition. 
There  is  no  apparent  reason  why  a  trustee  of  these 
schools  should  not  be  within  the  Act ;  and  as  to  the 
difficulty  of  the  appellant  getting  recouped,  those 
who  undertake  trusts  do  often  incur  liability,  and 
must  have  recourse  to  such  measures  as  are  open  to 
them."  Mellor  and  Lush,  JJ.,  based  their  judgments 
upon  the  ground  that  as  there  was  no  special  exemp- 
tion in  the  statutes  as  regards  schools  as  there  was 
with  regard  to  churches,  schools  were  liable  to 
the  expenses.  It  cannot  be  said  that  this  Wake- 
field case  has  ever  been  in  terms  overruled,  nor 
do  we  find  that  it  has  ever  been  doubted ;  but,  on 
the  contrary,  as  will  be  seen  hereafter,  it  was  treated 
as  good  law  as  late  as  in  the  year  1885  by  this  court 
in  the  case  of  Wright  v.  Ingle,  and  by  Stirling,  J.,  in 
In  re  ChHstchnrch  Inclosure  Act,  42  W.  R.  614.  [1894] 
3  Ch.,  209,  and  by  Mathew,  J.,  in  1805,  in  the  case 


of  Vestry  of  St,  Mary,  Islington  v.  CohheU,  43  W.  B. 
44,  [1895]  1  Q.  B.  369.     It  is,  however,  argued  oa 
behalf  of  the  appellants,  the  trustees  of  the  school, 
that  two  cases — ^the  one  in  the  Exchequer  Chamber, 
Plurtistead  Board  of  Works  v.  The  British  Land  Co.,  23 
W.  B.  634,  L.  B.  10  Q.  B.  203,  and  the  other  in  the 
House  of  Lords,  Tfie  Great  Eastern  Railway  Co,  v.  The 
Hackney  District  Board  of  Works,  31  W.  B.  769,  8 
App.  Cas.  687 — show  that  the  ground  of  Blackburn,  J. 'it 
decision  in  the  Wakefield  case  was  erroneous,  and  con- 
sequently that  the  case  is  no  longer  law.     It  was  said 
that  the  ground  of  his  decision  was  that  "  owner  "  in 
the  Act  included,  amongst  others,  the  case  of  the 
owner  of  premises  which  were  never  capable  of  being 
let  at  a  rack-rent,  and  that  the  two  oases  above  men- 
tioned showed  that  this  was  not  so.     Blackburn,  J., 
in  the  same  year  as  he  decided  the  Wakefidd  case— 
1871 — ^in  the  case  of  Lord  Northhrook  v.  Flumsiead 
Board  of  Works,  20  W.  B.  177,  L.  B.  7  Q.  B.  183,  and 
again,  in  1874,  in  Plumstead  Board  of  Works  v.  British 
Land  Co,,  reaffirmed  what  he  had  said  in  the  Wake- 
field  case,  but  this  later  case  was  takoi  upon  i^peal  to 
the  Exchequer  Chamber  and  reversed,  and  it  is  said 
that  this  reversal  overruled  the  Wakefield  case,  and 
that  the  House  of  Lords,  in  the  year  1883,  in  Tkt 
Oreat  Eastern  Railway  v.  Hackney  Board  of  Works, 
had  done  the  same  thing.    The  appellants*  point  is 
this—that  it  is  not  now  correct  to  say  that  a  person  is 
an  "  owner  "  within  the  meaning  of  section  257  of  the 
Public  Health  Act,  1875,  if  the  property  whioh  he 
possesses  is  by  law  for  ever  incapable  of  being  let  at  a 
rack-rent.    They  point  out  that,  in  the  year  1868, 
prior  to  the  Wakefield  case,  Blackburn,  J.,  in  the  case 
of  Angdl  v.   Vestry  of  Paddington,  16  W.  B.   1167. 
L.  B.  3  Q.  B.  714,  had  stated  that  he  could  not  see 
how  commissioners  for  building  additional  ohuiches 
could  be  said  to  be  owners  within  section  250  of  the 
Metropolis  Management  Act,  1855,  which,  as  regards 
"  owner,"  is  identical  with  section  4  of  the  PdbUc 
Health  Act  of  1875.     In  the  case  of  Plumstead  Board 
of    Works  V.  British  Land  Co,,  in  the  Bxohequer 
Chamber,  it  was  held  that,  assuming  the  Land  Co.  to 
be  owners  of  the  soil  of  the  roacu,  they  were  not 
"  owners  "  thereof  within  section  250  of  18  &  19  YioU 
c.  120  (the  Metropolis  Management  Act   of   1855}* 
because  the  roads  had  been  irrevocably  dedicated  to 
the  public — in  other  words,  because  the  roads  had  for 
ever  become  incapable  of  being  let  at  a  rack-rent,  and 
therefore  the  Land  Co.  were  not  "owners'*  within 
the  meaning  of  the  section.    We  must  point  oat  that 
that  judgment,  which  was  delivered  by  Liord  Cole- 
ridge,  in  which  Bramwell,   Cleasby,   Pollock,    and 
Amphlett,  BB.,  and  Grove,  J.,  concurred,  leaves  oat  i»f 
consideration  that  the  minerals  under  the  roads  were 
still   the   property   of    the    defendants  ;     bat    thai 
case   is   nevertheless    an    authority   binding    apon 
us,  that,  if  the  land  of   an  owner  be   irrevocably 
dedicated    to  the  public,   he  is  not    an.     *' owner" 
within  the    meaning  of    the    Act.      The    Wakefiehl 
case  was  not   cited    in    the    Plumstead    case  in  the 
Exchequer  Chamber.    Again,  in  the  House  of  Lords 
in  1883,  in  the  case  of  Great  Eastern  Railway   Co.  v. 
The  Hackney  Board  of  Works,  the  same  thing  was 
held.     One  point  which  arose  in  that  case  was  whether 
the  Qreat  Eastern  Bail  way  Co.  were  '*  owners"  of 
land  within  the  meaning  of  the  Act.    X^ord  Watson, 
at  p.  693,  sums  up  the  previous  authorities,  thon^ 
the  Wakefield  case  was  again  not  referred   to.    He 
says  :    "The  authorities  cited  in  the  coarse  of  the 
argument  appear  to  me  to  establish  this  propositioD — 
that  the  person  vested  with  the  property  of  heritable 
subjects  which  have  been  placed  extra  coTntnercium,  or  \ 
are  subject  in  perpetuity  to  the  burthen   of  a  public 
right  which  deprives  him  of  their  lawful  tise,  is  not  an 
owner  within  section  77  of  the  Act  of  1862  (the  Metr>i 
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polii  Local  Management  Act  of  1862).    The  fences 
in  mere  accessories  of  the  public  highway,  and  are 
Dot,  in  my  opinion,  land  capable  of  yielding  a  raok- 
lent  to  ihe  appellants  within  the  meaning  of  the 
statates."    Lord  Blaokbum  agreed  in  this  opinion. 
These  two  oases,  in  our  jndgment,  show   that    if 
land  be  by  statute  for  ever  incapable  of  yielding 
a  rack-rent,  the  owner   thereof    is   not  **  owner  " 
within   the    meaning    of   the    Acts.      In   the   year 
1855,  in  WHght  v.  IngUf  this  court  had  to  consider 
the  meaning  of  the  word  *' owner'*  in  the   250th 
section  of  the  Metropolis  Local  Management  Act 
of  1885,  which,  as  before  stated,   is  identical  with 
fecticn  4  of  the  Act  of  1875.    The  court  by  no  means 
oYerruled  the  Wakefield  case,  but  on  the  contrary  Lord 
Esher  expressly  says  that  he  thought  he  was  not  over- 
ruling  any  previous  case  and  tiiat  the  Wakefield  case 
remained  untouched.   He  says :  *'  If  by  statute  a  house 
or  bailding    •    .    ,    is  put  into  such  a  category  that 
it  cannot,  so  long  as  the  statute  lasts,  be  let  at  all  at 
a  rack-rent,  there  never  can  be  the  'owner*  described 
in  the  250th  section."  Boweu,  L.J.,  says  :  '*  But  section 
250  does  not  confine  the  term  '  owner'  to  those  persons 
who  could  receive  a  rack-rent  from  the  particular  pre- 
mises or  who  could  let  them  at  a  rack-rent ;  it  includes 
those  persons  who  would  receive  the  rack-rent  if  the 
premises  were  let  at  such  a  rent,  and  I  think  Bowditch 
▼.  Wakefield  Local  Board  is  a  conclusive  authority,  if 
aathority  were  wanted,  to  show  that  a  man  is  not  the 
lets  the  '  owner'  of  premises  because  by  the  provisions 
of  the  deed  under  which  he  holds  them  they  cannot  so 
long  as  he  holds  them  be  let  at  a  radc-rent.    Whether 
in  the  case  of  premises  which  were  prevented  by  Act 
of  Parliament  from  being  let- at  a  ra&-rent  there  ever 
could  be  an  owner  within  the  meaning  of  section  250 
I  very  much  doubt.    I  am  inclined  to  think  that,  if 
the  incapacity  to  be  let  were  stamped  on  the  premises, 
they  never  could  have  an  owner  within  the  meaning 
of  section  250."    As  before  stated,  Stirling,  J.,  in  In 
re  Ckristchurch  Indomre  Act,  treated  the  case  of  Bow^ 
ditch  ▼.  Wakefield  Local  Board  as  still  standing,  and  in 
1895,  in  the  case  of  The  Vestry  of  St.  Mary,  la'ington 
V.  Cobbett,  Mathew,  J.,  treated  it  as  a  binding  authority. 
Itia  true  that  there  is  no  provision  for  reverter  in 
section  6  of  the  Act  of  1841,  under  which  l^e  land 
was  oonweyed  to  the  predecessors  of  the  appellants,  as 
there  is  in  the  prior  sections — ^why  this  was  omitted 
we  do  not  know — but  it  will  be  seen  that  under  section 
14  of  the  Act  of  1841  the  present  school  premises  and 
buildings  may  in  certain  events  be  sold  or  exchanged 
by  the  trustees  for  other  land  or  buildings  suitable  to 
the  poTposes  of  their  trust,  in  which  case  the  school 
premises  would  become  unfettered  from  the  obliga- 
tion *'  of  being  applied  for  the  site  for  a  school  for 
poor  persons  of  the  parish  and  for  no  other  purpose 
whatever";  and  it  would  also  seem  that  under  section 
23  of  the  Elementary  Schools  Act,  1870  (33  &  34  Yicb. 
c  75),  the  school  might  be  transferred  to  a  School 
Board   either  at  a  nominal  rent  or  otherwise.     In 
these  oirenmstances,    in   our   judgment,    it  cannot 
be   said,    as   is    said  by  the  appellants,    that  the 
school    premises    are  by  statute   incapacitated   for 
ever  from  earning  a  rack-rent,    and    consequently 
the  first  point   t&en   by  the  school  trustees  fails. 
It  may  be  that  the  reason  given  by  Lord   Black- 
bam  in  the  Wc^kefield  case  has  been  dissented  from, 
bat  that  does  not  necessarily  make  the  decision  itself 
wrong,  for  if  in  the  Wakefield  case,  as  in  the  present, 
the  premises  were  not  subject  *' in  perpetuity  to  a 
pabbo  rig^ht,"  the  decision  is  correct.    In  our  judg- 
ment  the    Wakefield  case  as  a  decision  stands,   and 
conaeqoently  the  district  council  have  a  charge  upon 


for  the  sale  of  the  school  premises.  It  appears 
to  me  clear  that  the  School  Sites  Act,  1841,  never 
contemplated  such  a  proceeding,  for  it  enacts 
by  the  statutory  form  of  conveyance  that  *'the 
premises  were  to  be  conveyed  for  the  purposes 
of  the  said  Act  and  to  be  applied  as  a  site 
for  a  school  for  poor  persons  of  the  parish,  and 
for  no  other  purpose  whatever."  As  long  as  the 
premises  remain  a  site  for  the  school  and  are  used  as 
such,  the  court  by  ordering  a  sale,  would  be  obviously 
acting  in  direct  contravention  of  the  special  legisla- 
tion of  1841,  and,  indeed,  when  the  Act  of  1841  was 
passed  there  was  not,  to  our  knowledge,  any  means  by 
which  a  third  party  could  obtain  a  charge  upon  the 
property,  and  a  fortiori  he  could  obtain  no  order  for 
its  sale.  It  is  true  by  the  general  Act  of  1875  (the 
Public  Health  Act  of  that  year)  in  certain  cases  a 
local  authority  may  get  a  charge  upon  premises  for 
expenses  incurred  by  them,  but  we  can  find  nothing 
in  the  general  Act  to  show  that  it  was  intended  by 
the  Legislature  to  override  the  manifest  object  of  the 
special  Act  of  1841,  which  an  order  for  the  sale  of  the 
school  premises  would  clearly  frustrate.  It  may  be  said. 
Why  give  a  charge  if  it  is  not  to  be  enforced  by  an 
order  for  sale ;  but  where  in  the  general  Act  of  1875 
can  be  found  any  indication  of  the  Legislature  that 
school  sites  when  used  for  school  purposes  should  be 
sold  to .  pay  paving  expenses  ?  It  is  familiar  law 
that  special  Acts  are  not  repealed  by  general  Acts 
unless  there  is  some  express  reference  to  the  previous 
legislation  upon  the  subject,  or  unless  there  is  a 
necessary  inconsistency  in  the  two  Acts  standing 
together.  The  cases  of  London  and  Blackwoll  Rail^ 
way  Go.  v.  Limehouse  Board  of  Works,  5  W.  R.  64,  3 
K.  &  J.  123,  at  pp.  127-128 :  Thorpe  v.  Adams,  19 
W,  R.  352,  L.  R.  6  C.  P.  125;  and  Fitzgerald  v. 
Champneys,  9  W.  R.  850,  2  J.  &  H.  31,  at  pp.  54  and 
55,  are  guod  examples  of  this. 

For  these  reasons  we  are  of  opinion  that  Keke- 
wich,  J.,  was  right  when  he  held  that  the  district 
council  held  a  charge  upon  the  school  premises, 
but  was  not  right  in  ordering  a  sale  of  them.  The 
district  council  have  a  remedy  against  the  trustees 
personally  under  the  Act  of  1875,  but  the  time  in 
this  case  has  been  allowed  to  elapse  for  the  exercise 
of  this  remedy.  As  regards  the  charge  which  they 
have  upon  the  school  premises,  the  district  council 
are  not,  in  our  judgment*  entitled  to  ask  the  court 
for  an  order  for  the  sale  of  them  in  the  circumstances 
at  present  existing.  The  charge  will  stand,  but  the 
'  order  for  sale  must  be  set  aside,  with  costs  here  and 
below. 

Appeal  allowed. 

Solicitors,  Lee,  Bolton,  dh  Lee;  Leonard  J,  Taiham, 


the  premises  of  the  appellants^ 

We  noir  come  to  the  <|^uestion  whether  this  charge 
can    be    enforced  by  this  court   making   an   order 


March  24 ; 
April  5. 


From  Prob.  Div.  and  Adm.  Div. 

(Lindley,  A.  L.  Smith,  and 

Rigby,  L.JJ.) 

Saunders  v,  Saunders,  (a.) 

Divorce — Practice—  Co-respondent  —  Necessary  party — 
Leave  to  proceed  without — Matrimonial  Causes  Ad, 
1857  (20  <fc  21  Vict.  c.  «5),  ss.  27,  2S-^Divorce  Rules, 
2,  4,  5,  6. 

The  court  has  a  discretion,  under  section  28  of  the 
Matrimonial  Causes  Act,  1857,  as  to  whether  the  peti- 
tioner may  present  a  petition  for  divorce  without  adding 
a   co-respimdent.      Such   discretion    is  to   be   exercised 

{a.)  Reported  by  W.  Shallcross  Goddard.  F*sq., 
Barrist4^r-at-Law« 


584 


THE  WEEKLY  REPORTER.        cjuiy  lo.  i»7.]       VqL  XLV. 


GovBT  OF  Appeal. 


Saunders  v.  Saunders. 


Court  of  Appeal. 


having  regard  to  the  facts  of  each  particular  case,  and  it 
would  bi  wrong  in  principle  for  the  court  to  impose 
fetters  upon  the  exercise  of  the  powsrs  which  are  left  by 
law  to  its  discretion  in  each  case  as  it  arises. 

So  held  by  the  Court  of  Appeal,  Lindley  and  Bigby, 
L.JJ.  (A.  L.  Smith,  L.J.,  dissenting  as  to  the  exercise 
of  the  discretion  in  this  particular  case). 

Appeal  of  the  petitioner,  the  huBband  in  a  suit  for 
divoroe,  from  Barnes,  J. 

The  petitioner  left  this  country  on  the  17th  of  April, 
1894,  and  went  to  America.  He  returned  on  the  27th 
of  May,  1896,  and  discovered  that  his  wife  had 
given  birth  to  a  child  on  the  27th  of  April,  1896, 
of  which  he  was  not  the  father.  The  birth  of  the 
child  was  registered  without  the  name  of  any  father. 
On  the  2nd  of  June,  1896,  the  wife  took  out  a  bastardy 
summons  against  one  Isaac  Harry,  alleging  that  he 
was  the  father  of  the  chUd.  The  summons  was 
returnable  for  the  17th  of  June,  and  was  adjourned 
until  the  8th  of  July  for  the  attendance  of  witnesses. 
On  the  latter  date  the  summons  was  struck  out  by 
the  magistrates,  the  wife  having  failed  to  attend. 
The  wife  informed  the  husband's  solicitors  that  Harry 
was  the  father  of  her  child,  and  that  she  had  never 
committed  adultery  with  anyone  else.  On  the  other 
band,  Harry  was  prepared  to  swear  that  he  had  never 
had  intercourse  with  Mrs.  Saunders. 

The  husband  moved  before  Barnes,  J.,  for  leave  to 
proceed  with  his  suit  without  adding  a  co-respondent. 

Barnes,  J.,  following  a  previous  decision  of  his  own 
(Jones  V.  Jones,  [1896]  P.  165. 44  W.  E.  Dip.  55)  which 
had  the  approval  of  the  President,  refused  leave. 

The  husband  appealed. 

Priestley,  for  the  appellant.— There  are  cases  both 
ways,  and  the  practice  is  unsettled.  It  is  not  a  fair 
construction  of  section  28  of  the  Divorce  and  Matri- 
monial Causes  Act,  1857,  to  say  that  there  must  be  a 
co-respondent  in  every  case.  DifiPerent  judges  have 
adopted  different  views,  and  in  some  of  the  following 
cases  leave  has  been  given  and  in  others  leave  has 
been  refused  on  different  grounds.  Although  the  last 
decision  of  Barnes,  J.  {Jones  v.  Jones),  had  the  ap- 
proval of  the  President,  the  practice  is  not  settled  and 
is  not  binding  on  this  court. 

The  following  cases  were  then  referred  to  and 
discussed  :  Jinkings  v.  Jinhings,  L.  B.  1  P.  &  D.  330, 
16  W.  B.  P.  &  D.  Dig.  18 ;  Hook  v.  Hook,  6  W.  B.  868, 1 
Sw.  &  Tr.  183;  Muspratt  v.  Muspratt,  31  L.  J.  P.  &  M. 
28,  10  W.  B.  Div.  Dig.  15;  Quicke  v.  Qaicke,  10 
W.  B.  448,  31  L.  J.  P.  &  M.  28 ;  Carry er  v.  Carry er 
and  Watson,  13  W.  B.  507,  4  Sw.  &  Tr.  94 ;  Payne  v. 
Payne,  Rodway,  and  Eddels,  60  L.  T.  Bep.  238,  37 
W.  B.  Dig.  67 ;  QUI  v.  QUI,  37  W:  B.  623,  60  L.  T. 
Bep.  712 ;  C&mish  v.  Cornish,  L.  B.  15  P.  &  D.  131, 
38  W.  B.  Dig.  68 ;  Bagot  v.  Bagot,  62  L.  T.  Bep.  612, 
38  W.  B.  Dig.  68 ;  MiUs  v.  Miles,  •'  Times "  20th 
March,  1896 ;  and  Jones  v.  Jones. 

On  tiie  true  reading  of  the  section  the  persons  to  be 
before  the  court  are  those  who  are  implicated  by  the 
petitioner,  and  not  by  the  respondent. 

Cur.  adiu  vult, 

April  5. — ^LlNDLET,  L. J. — ^This  is  an  appeal  from 
the  refused  of  Barnes,  J.,  to  allow  the  petition  of  a 
husband,  who  seeks  a  divorce  from  his  wife  on  the 
ground  of  her  adultery,  to  proceed  without  making 
the  person  who  she  says  committed  adultery  with  her 
a  co-respondent. 

Before  considering  the  facts,  I  will  state  what  I 
conceive  to  be  the  legal  principles  applicable  to  the 
case. 

By  section  27  of  the  Divorce  Act  every  petition  for 
dissolution  of  marriage  "  shall  state  as  distinctly  as 
the  nature  of  the  case  permits  the  facts  on  which  the 


claim  to  haye  such  marriage  dissolved  is  founded"; 
and  by  section  28,  "  upon  any  such  petition  presented 
by  a  husband  the  petitioner  shall  make  the  alleged 
adulterer  a  co-respondent  on  the  said  petition  unless 
on  special  grouncb,  to  be  allowed  by  the  court,  be 
shall  be  excused  from  so  doing."  By  section  11  of 
21  &  22  Vict.  c.  108,  a  person  named  as  co-respondent 
may  be  dismissed  by  the  court  from  the  suit  if  the 
court  thinks  there  is  not  sufficient  evidence  against 
him.  By  the  Divorce  Bules  of  1865  every  petition 
must  be  verified  by  the  petitioner's  verifying  the  facts 
of  which  he  has  personal  cognizance  and  deposing  as 
to  his  belief  in  the  bulk  of  the  other  facts  alleged  in 
the  petition  (rule  2).  Alleged  adulterers  must  be 
made  co-respondents  unless  the  judge  shall  otherwise 
direct  (rule  4),  and  applications  for  such  direction 
must  be  supported  by  affidavits  (rule  5).  If  the 
name  of  the  alleged  adulterer  is  unknown  to  the  peti- 
tioner when  he  presents  his  petition,  the  name  mnst 
be  supplied  as  soon  as  known,  and  the  petition  must 
be  amended  accordingly  (rule  6). 

Now,  looking  at  these  Acts  and  rules,  and  constru- 
ing them  without   assistance   from    authorities,  it 
appears  to  me  that  by  '<  alleged  adulterer  "  in  section 
28  and  rule  4  is  meant  alleged  by  the  petitioner  in 
his  petition.     If  the  petitioner  does  not  all^e  any 
adulterer,  section  28  and  rule  4  do  not  apply  to  the 
case.    But  rule  6  shows  that  if  the  petitioner  knows 
the  name  of  the  alleged  adulterer  the  petitioner  miut 
insert  his  name  in  the  petition,  and  men  by  section 
28  and  rule  4  the  person  so  named  must  be  made  a 
co-respondent  unless  the  judge  on  special  groands 
otherwise  directs.    This,  however,  raises  the  question 
what  is  meant  in  rule  6-  by  the  name  of  the  alleged 
adulterer  being  imknown  to  the  petitioner.     Actual 
personal  Imowledge  by  the  petitioner  of  the  adultery 
charged  and  of  the  guilt  of  an  adulterer  cannot  be 
expected,  and  it  appears  to  me  absurd  to  suppose 
that  no  name  of  any  adulterer  need  be  stated  in  the 
petition  unless  the  petitioner  has  personal  knowledge 
of  his  guilt   and   identity.     The  expression   "un- 
known "  in  rule  6  refers  to  name  and  not  to  guilt, 
and   the  expression   "alleged  adulterer"  in  rule  6 
cannot  refer  to  any  person  already  named  in  the  peti- 
tion, for  the  rule  only  applies  where  the  name  of  the 
alleged  adulterer  is  known.    It  seems  to  me  plain 
that,  if  a  petitioning  husband  is  in  any  way  informed 
of  the  name  of   anyone   said    to    have  oonimitted 
adultery  with  his  wife,  he  must  make  up  his  mind 
whether  he  will  charge  such  person  with  adultery  or 
not.    If  he  decides  that  he  will,  he  must  in  his  pe^- 
tion    allege    adultery  between  his    wife    and    snc'i 
person  and  make  him  a  co-respondent,  onleas  the 
judge  excuses  the  petitioner  from  so  doing.     On  the 
other  hand,  if  the  husband  decides  that  he  will  not 
charge  adultery  between    his  wife  and  the  p«raon 
named   to    him    as   guilty    of   adultery    with    his 
wife,    whether    because     the    husband    does    not 
believe   in   the   truth    of    the   accusation,    or   be- 
cause he  is   convinced  that  he  cannot  prove  such 
person's  guilt,  or  for  any  other  reason,  there  is  a 
difficulty,  for  such  a  case  is  not  very  dearly  provided 
for  either  by  the  statute  or  by  the  rules.     The  prac- 
tice in   such   cases  I  understand  to  be    to  charge 
adultery  with  some  person  unknown  and  to  apply  to 
the  court  for  leave  to  dispense  with  a  co-reapondent 
upon  a  special  affidavit  stating  the  information  which 
the  petitioner  has  as  to  the  supposed  adulterer,  and 
stating  the  grounds  on  which  the  petitioner  aidn  to 
be  excused  from  making  him  a  co-respondent :  see  Pitt 
V.  Pitt,  L.  B.  1  P.  &  D.  464, 16  W.  B.  P.  and  B.  Dig.  8 ; 
Tollemache  v.  ToUemache,  28  L.  J.  P.  &  M.  2,  7  W.  B, 
Div.  Dig.  12.    This  is  what  the  petitioner  has  done  in 
this  case.    The  Act  and  the  rules,^  and  the  practice  of 
the  court  based  upon  them,  make  it  quite  plain  that  in 
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pach  caaes  as  these  it  is  for  the  court,  and  not  for  the 
petitioner,  to  decide  whether  a  person  whose  name  is 
known  to  the   petitioner  as   a  person    aooosed   of 
iMlnltery  with  his  wife  on  the  occasion  of  the  adultery 
cb&rged  against  her  shall  or  shall  not  be  made  a  co- 
respondent.     On  the    other   hand,    it   is    for  the 
Ijetitioner  to  decide  whether  damages  shall  be  daimed 
a/^ainst  a  co-respondent  or  not.     (See  sections  33  aod 
it'J  of  the  Act.)    What  ought  to  be  done  about  the 
ousts  of  a  co-respondent  unwillingly  made  so  by  the 
petitioner,  but  oraered  by  the  court  to  be  made  a  co- 
lYspondent  as  a  condition  for  proceeding  with  the 
(letition,  is  a  matter  for  the  court  to  decide  in  each 
purticiilar  case.    (Section  51  of  the  Act.)    The  court 
most  he  trusted  to    do  what  is  right  when  all  the 
facts  are  before  it.    The  duty  of  the  judge  in  deciding 
whether  the  petitioner  is  to  be  excused  from  making 
oo-respondent  a  person  who  has  been  named  to  him 
as  an  adulterer  is  clearly  indicated  by  section  28  of 
the  Act ;  and  although  confined  in  its  terms  to  the 
case  where  that  person  is  accused  by  the  petitioner, 
that  section  has  very  properly  been  taken  as  a  guide 
in  other  cases,  and  I  gather  from  the  decisions  on  the 
subject  that  special  grounds  are  required  to  be  shown 
for  not  making  co-respondents    persons    who    the 
petitioner    is  informed  are   the    delinquents.     This 
practice  is  quite  in  accordance   with    the   Act  and 
roles. 

On  all  applications  to  be  excused  from  making  a 
penon  a  co-respondent,  whether  such  person  is  charged 
with  adultery  in  the  petition  or  not,  the  judge's  duty 
is  by  no  means  confined  to  the  consideration  of  the 
iotereits  of  the  petitioner,  the  respondent,  and  the 
other  persons  implicated.    The  Act  shows  plainly 
enough  that  the  judge's  duty  is  far  wider  than  this. 
The  proYiaions  in  the  Divorce  Act  relating  to  the 
Queen's  Proctor  show  that  divorce  is  not  regarded  as  a 
matter  which  concerns  only  husbands  and  wives  and 
those  guilty  of  adultery.    Divorce  is  regarded  as  a 
natter  of    grave  social  importance,  in  which    the 
public  are  greatly  concerned;    and  the   judge,  in 
considering  what  ou|fht  to  be  done  in  such  cases  as 
that  now  before  us,  is  bound  to  protect  this  public 
interest,  and  to  do  what  he  can  to  prevent  collusive 
divorces,   and  to  check  all  other  abuses  of  divorce 
proceedings  which  experience  may  show  are  likely  to 
occur.    This  has  always  been  the  view  tsJcen  by  the 
eminent  men  who  have  been  entrusted  with  the  duty 
of  exercising  jurisdiction  in  divorce  cases,  and  will, 
I  trust,  never  be  lost  sight  of.    The  Legislature  have 
purposely   refrained  from  defining  or  enumerating 
special  cuoumstances,  and  to  define  them  is  re»lly  to 
legislate.     All  that  can   be  said  is  that  the  judge 
must  be  gaided  by  the  great  principles  laid  down  in 
the  Act  and  rules,  or  to  be  gathered  from  them,  and 
by  the  cirenmstances  of  each  particular  case  as  it 
arises.    No  doubt  cases  with  common  features  con- 
stantly recnr,  and  the  best  mode  of  dealing  with 
them  may  be  learned  by  experience,  and  become  part 
of  the  ordinary  practice  of   the  court.     But  that 
pnctioe  should  not  be  allowed  to  become  a  fetter, 
tad  should  give  way  at  once  if  circumstances  arise 
which  render  its  observance  unjust  or  inexpedient. 
I  am  induced  to  make  these  observations  bemuse  in 
Jow9  T.  Jones  a  practice  which  may  be  conveniently 
followed  in  many  cases  looks  as  if  it  were  in  process 
of  becoming^  a  fetter  on  the  judge.    And  in  this  very 
eMe  we   are  told  that  the  learned  judge  acted  in 
aeoofdance    vrith    the    rule   laid  down  in  Jones  v. 
«^Mie«,  rather  than  on  an  independent  consideration 
of  the  circamstances  of  the  case  itsdf.     It  appears 
to  me  wrong  in  principle  for  any  court  or  judge 
to    impoae     fetters    on     the     exercise    by    them- 
■sZves  or   others 'of  powers  which  are  left  by  law 
to  their  discretion  in  each  case  as  it  arises.    In  Jones 


V.  Jones,  which  was  a  case  very  like  the  present, 
Barnes,  J.,  reviewed  all  the  previous  cases  to  be  found 
in  the  reports.  It  appears  from  the  last  paragraph 
of  his  judgment  that  he  was  not  satisfied  that  the 

Petitioner  there  could  not  obtain  evidence  of  adultery 
y  the  person  whose  name  he  knew.  This  was  au 
abundantly  sufiicient  reason  for  refusing  leave  to  the 
petitioner  to  proceed  without  making  that  person  a 
co-respondent.  But  Barnes,  J.,  as  I  understand  his 
judgment,  laid  down,  and  intended  to  lay  down, 
with  the  consent  of  the  President,  a  general  rule 
which  he  thus  expressed:  **  Where  the  reUef  sought 
against  the  respondent  is  on  the  ground  of  adultery 
idieged  to  have  been  committed  with  a  man  whose 
'  name  and  identity  are  known,  and  who  is  alive,  the 
petitioner  must  make  such  person  a  co-respondent, 
and  the  court  ought  not  to  excuse  him  from  so  doing 
merely  because  he  finds  that  he  cannot  obtain 
evidence  which  will  prove  his  case  against  such  co- 
respondent." If  I  understand  this  passage  correctly, 
it  means  that  if  a  husband  seeks  a  divorce  from 
his  wife  on  the  ground  of  adultery,  and  he 
knows  the  name  of  a  person  who  the  petitioner 
is  informed  was  her  paramour,  the  petitioner  must 
make  that  person  a  co-respondent,  although  the 
petitioner  is  convinced  that  he  cannot  obtain  evidence 
to  prove  the  man's  guilt,  and  although  he  adduces 
satisfactory  evidence  that  he  really  cannot  do  so.  No 
such  rule  can,  in  my  opinion,  be  extracted  from  the 
statutes,  nor  from  the  rules  promulgated  under  their 
authority,  nor  from  previously  decided  cases.  It  is, 
in  my  opinion,  rather  opposed  to  than  supported  by 
the  course  adopted  by  Sir  Gresswell  Cresswell,  Lord 
Penzance,  and  Lord  Hannen.  See  MuspraU  v.  3/ us- 
pratt,  Carryer  v.  Carryert  Jinhings  v.  Jinkings,  Bagot 
V.  BagoU  Some  cases  before  Butt,  J.,  appear  to  bo 
in  confiict  with  these.  But  the  truth  is,  there  is  no 
settled  rule  applicable  to  ail  cases,  nor  can  I  see  how 
there  should  be.  The  rule  laid  down  in  Jones  v.  Jones 
might  be  well  suited  to  many  cases,  yet  it  might  in 
many  other  cases  press  very  hardly  on  a  petitioner, 
without  being  the  least  necessary  for  the  protection 
of  the  public.  Such  a  rule  might  well  be  often 
relaxed  where  a  wife  had  been  livmg  in  a  brothel,  or 
where  she  had  had  a  child  of  whibh  her  husband 
could  not  have  been  the  father;  and  the  rule  would 
be  most  mischievous  in  those  common  cases  in  which 
a  wife  falsely  accuses  one  man  in  order  to  screen 
another.  Instead  of  following  any  such  rule  as  that 
laid  down  in  Jones  v.  Jones,  the  court  ought,  in  my 
opinion,  to  apply  its  mind  to  each  particular  case ; 
and,  being  guided  by  the  statute,  the  rules  of  court, 
and  what  experience  shows  to  be  dangers  to  be 
avoided,  the  court  should  decide  what  in  each  case  it 
U  most  just  and  expedient  to  do.    Guided  by  this 

frlnciple,  I  proceed  to  examine  this  particular  case. 
His  lordship  referred  to  the  facts,  and  continued :] 
The  adultery  of  the  wife  seems  capable  of  easy  proof. 
No  evidence  can  be  obtained  against  the  man  she 
accuses,  and  the  petitioner  cannot  brins  himself  to 
swear  that  he  believes  that  man  to  be  the  real 
adulterer.  The  solicitor's  affidavit  shows  that 
honest  efforts  have  been  made  to  obtain  evidence 
against  him.  I  see  no  reason  to  doubt  any  part  of 
this  story.  But  if  Barnes,  J.,  had  considered  the 
evidence  and  had  said  that  he  was  not  satisfied  with 
it,  I  should  have  thought  it  wrong  to  overrule  his 
decision  on  such  a  point.  He  appears,  however, 
simply  to  have  decided  the  case  on  Jones  v.  Jones.  I 
cannot  think  this  was  right ;  and  as  it  is  the  duty  of 
this  court  to  make  the  order  which  ought  to  have 
been  made  in  the  first  instance,  I  am  of  opinion  that 
the  appeal  should  be  allowed,  and  that  leave  to  pro* 
ceed  without  naming  any  co-respondent  should  be 
granted. 
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A.  L.  Smith,  L.J. — ^The  respondent's  non-attend- 
ance upon  tbe  8th  of  July,  1896,  is,  in  my  opinion,  to 
be  acooanted  for  by  the  fact  that  by  the  Bastardy  Act 
only  a  single  and  not  a  married  woman  can  by  law 
support  such  a  summons,  and  that  her  non-attendance 
does  not  show  that  her  statement  as  regards  Harry 
is  necessarily  untrue.    Now,  in  circumstances  such  as 
these,  is  a   petitioner  entitled  to  proceed  without 
making  the  supposed  adulterer  co-respondent  f    The 
petitioner  asserts  that  he  is,  because,  as  he  says,  he 
has  only  the  wife's  acts  and  statements  to  rely  upon 
as  proof  of  Harry's  adultery  with  her,  which  are  not 
evidence  against  him;  that  he  cannot  obtain  other 
evidence  against  him ;  and  that,  as  he  can  establish 
the  adultery  of  the  wife  by  proof  of  the  child's  birth, 
and  by  his  own  evidence  of  absence  beyond  the  seas, 
he  need  not  make  Harry  a  co-respondent ;  and  that, 
if  Harry  is  not  made  a  co-respondent,  the  case  will 
probably  be  undefended  and  of  small  expense,  where- 
as, if  Harry  is  made  a  co-respondent,   he  will  be 
dismissed  from  the  suit  for  want  of  evidence  against 
him,  and  the  petitioner  will  have  to  pay  his  costs. 
Assuming  the  wife's  statement  to  be  true,  and  that 
she  did  in  fact  commit  adultery  with  Harry,  I  should 
think  that  the  judge  who  tried  the  case  woidd  not 
by  any  means  necessarily  condemn  the  petitioner  in 
Harry's  costs,   but,  on  the  contrary,   would   leave 
Harry  to  pay  his  own  costs,  which  he  would  richly 
deserve  to  pay.  [EUs  lordship  read  sections  27  and  28  of 
the  Act  of  1857,  and  rules  4  and  6  of  the  Divorce  Court 
Bules,    and    continued:]    The  '* alleged  adulterer" 
in  the  Act  and  rules,  in  my  judgment,  means  the 
person  with  whom  the  accused  wife  is  supposed  to 
have  committed  the  adultery  charged;   it  does  not 
mean    only  the   person   whom  the  petitioner  may 
charge  with  the  adultery  in  his  petition  as  being  the 
adulterer.     The  case  of  Pitt  v.  Pitt  shows  that  this  is 
so.    I  apprehend  that  one  object,  at  any  rate,  which 
the  Legislature  had  in  view  when  it  enacted  that 
"  the  petitioner  shall  make  the  alleged  adulterer  a 
co-respondent"    was    that  the    court    should  have 
before  it  a  person  whose  iuterest  it  was  to  prevent  a 
decree  from  being  obtained  at  his  expense  by  collu- 
sion between  the  husband  and  the  wife,  and  who 
might  be  able  t6  check  statements  made  by  the  one 
or  the  other.     That  some  husbands  and  wives  do 
agree  together  to,  if  possible,  obtain  from  the  court  a 
decree  for  divorce  for  purposes  of  their  own  cannot  be 
denied.    If  the  petitioner  has  been  informed  of  the 
name  of  the  person  with  whom  the  accused  wife  is 
supposed  to  have  committed  the  adultery  charged,  in 
my  judgment  he  is  bound  to  insert  the  name  of  that 
person  in  his  petition  as  co-respondent,   **  unless  on 
special  grounds  he  shall  be  excused  by  the  court  from 
so    doing."      No  dispensing    power  is  given  to  a 
petitioner  in  the  matter,  as  I  understand  that  the 
practice  of  the  Divorce  Court  is  that,  if  it  finds  that  a 
petitioner  was  informed  of  the  name  of  a  person  sup- 
posed to  have  committed  the  adultery  charged  with 
the  wife,  and  has  not  made  him  co-respondent  (no 
leave  having  been  obtaioed  to  dispense  with  him),  the 
court  stays  the  petition,   and  orders  the  supposed 
adulterer  to  be  joined  as  co-respondent.     The  statute 
and  the  rules  are  not  to  be  evaded  by  a  petitioner 
leaving  out  of  his  petition  upon  his  own  motion  the 
name  of  the  person  supposed  to  have  been  guilty  of 
the  adultery  charged.     This  person  cannot  be  left 
out,  unless  on  special  grounds  the  court  gives  leave 
that  he  should  be.     The  petitioner  cannot  proceed 
with  his  petition  if  he  names  no  co-respondent,  with- 
out the  leave  of  the  court.     Pitt  v.   Pitt  and  'ToJIe- 
mache  v.  l^ollemache  decide  this.     [His  lordship  then 
said  that  the  argument  was  that  the  decided  cases 
showofl  that  the  court  was  bound  to  allow  a  husb.md's 
petition  to  proceod  without  a  oo-responrlont   where 


the  alleged  adultery  was  with  a  person  unknown. 
His    lordship  having  reviewed  the  cases  upon  the 
I)oint   decided  between  1858  and  1890,   continued:] 
In  this   remarkable  want  of  unanimity  of  practioe 
amongst  the  great  judges  who  have  presided  over  the 
Divorce  Court  since  its  formation,  I  can  ooUect  no 
such  consensus  of  opinion  as  to  establish  any  rule  ss 
to  what  constitutes  ''special   grounds,"  within  the 
meaning  of  section  28  of  the  Act  of  1857,  for  dis- 
pensing with  a    co-respondent.      Since  1890  what 
authorities  there  are  show  that  the  mere  fact  that  the 
petitioner  has  only  the  wife's  confession  to  rely  upon 
as  to  her  adultery  does  not  afford  special  ground  for 
dispensing  with  a  co-respondent,  if  the  petitioner  hss 
in  fact  information  of  the  supposed  adulterer's  name 
and  place  abode.    This  class  of  case  is  ever  and  again 
recurring.      In  the  year    1896,    in  Jones  v.^  Jona, 
Barnes,  J.,  went  throui^h  the  cases,  and,  with  the 
assent  of  the  President  (Sir  Francis  Jeune),  laid  down 
the    rule,    as  I    read    it,  that  the  mere  fact   of  a 
petitioner  being  unable  to  obtain  evidence  against  a 
man  who  is  alleged  to  have  committed  the  adultery 
charged  with  his  wife,  although  he  has  evidence  that 
she  has  committed  the  adultery   with  him,  is  not  of 
itself   a  sufficient  special   ground   for   exempting  a 
petitioner  from  m^ing  that  man  a  co-respondent. 
There  must  be  something  more.     I  agree  with  the 
rule.      If    it  were  held  that  the  alleged  want  of 
evidence  against  the  adulterer  was  sufficient,  it  would 
open  the  door  wide  to  many  a  collusive  suit,  not  only 
between  the  petitioner  and  the  respondent,  but  also 
between  them  and  the  supposed   adulterer,   which 
certainly  was  not  the  intention  of  the  Leg^islatixre,  and 
against  which  the  Court  of  Divorce  is  ever  on  its 
guard.    This  rule  does  not,  as  it  seems  to  me,  fetter 
the  discretion  of  the  court,  which*  is  given  to  it  by 
the  Legislature,  when  considering  generally  what  are 
sufficient  special  grounds  for  dispensmg  with  a  co- 
respondent; it  sinmly  lays  down  that  this  one  ground 
by  itself  is  not  sufficient. 

In  the  present  case,  for  the  reasons  aboTe,  I  think 
that  Barnes,  J.,  came  to  a  right  conclusion  in  refusing 
leave  to  the  petitioner  to  proceed  with  his  suit  with- 
out making  Harry  a  co-respondent;  and  that  the 
appeal  should  be  dismissed. 

RiOBY,  L.J. — ^The  ground  on  which  the  petitioner 
asks  for  relief  is  very  simple — viz.,  that  he  left  this 
country  for  America  in  1894,  was  absent  daring  the 
whole  of  1895,  and  did  not  return  until  May  of  1896, 
when  he  found  that  in  April,  1896,  his  wife  had 
given  birth  to  a  child.  If  he  is  in  a  position  to  prove 
his  absence  beyond  seas  during  the  whole  time 
alleged  by  him,  proof  of  the  birth  of  the  child  would, 
of  course,  be  conclusive  as  to  his  wife's  adultery  with- 
out further  inquiry  into  the  parentage  of  the  child. 
His  wife  alleges  that  the  father  of  the  child  was  a 
man  whose  name  she  gives,  but  the  petitioner's  affi- 
davits  show  that  he  has  tried  and  failed  to  find  any 
evidence  against  this  man,  and  that  the  petitioner  n 
unable  to  say  that  to  the  best  of  his  belief  the  man  it 
the  father  of  the  child.  Under  the  circamstances  he 
does  not  make  a  charge  of  adultery  agrainst  him  or 
propose  to  use  evidence  pointing  to  him  as  the  father, 
and  continues  to  charge  against  his  wife  adultery  with 
some  person  unknown.  No  doubt  it  ^as  the  duty  ofj 
the  petitioner,  though  he  does  not  alle^  adultery 
with  his  wife  against  any  named  adulterer,  to  apply' 
to  the  court  for  liberty  to  proceed  without  making  a. 
co-respondent.  This  he  has  done,  alleging^  the  facts 
above  stated  as  special  grounds  on  which  the  libectj 
should  be  granted.  Barnes,  J.,  has  refused  the 
liberty,  relying,  as  we  are  told,  on  a  role  laid  dovn 
by  him  in  Jones  v.  Jones,  that  where  the  relief  lougU 
against  the  respondent  is  on  the  ground  of  adolteiy 
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alkgedtohaye  been  committed  with  a  man  whose 
name  and  identity  are  known  and  who  is  alive,  the 
petitioner  must  make  such  a  person  a  co-respondent, 
and  that  the  coart  ought  not  to  ezoose  him  from  so 
ddng  merely  because  he  finds  that  he  cannot  obtain 
efidenoe  wmch  will  prove  his  case  against  such  co- 
respondent. Now,  lentirely  concur  m  all  that  has 
beoi  said  by  Lindley,  L.J.,  on  the  duty  of  the  court 
to  avoid  laying  down  any  rule  which  can  prevent  it 
from  exercising  in  any  case  the  discretion  given  by 
statute  as  to  reeving  a  petitioner  on  special  grounds 
from  the  necessity  of  making  a  co-respondent.  In 
my  omnion  the  28th  section  of  the  Act  of  1857  shows 
that  the  intention  of  the  Legislature  was  that  such  a 
discretion  should  always  be  vested  in  the  court.  But 
eran  as  an  enunciation  of  what  ought  to  be  the  prac- 
tice of  the  court,  I  think  the  rule  as  interpreted  by  its 
application  in  Jones  v.  Jones  and  in  the  present  case 
goes  far  beyond  what  is  authorized  either  by  the 
statutes  or  the  previous  decisions  of  the  court. 

The  interpretation  given  by  the  decisions  in  Jones 
V.  Jones  ana  the  present  case  to  the  rule  would  make 
it  go  to  this  extent,  that  relief  is  sought  on  the 
groond  of  adultery  with  a  particular  man  when  the 
petitioner  himself  disclaims  any  such  ground  of  relief, 
and  does  not  propose  to  give  evidence  even  against 
the  respondent  wmch  in  anyway  points  to  the  person 
suggested  as  a  proper  co-respondent,  and  that  the 
wife's  mentioning  the  name  of  a  man  as  father  to  her 
child    is    sufficient   to    oust  the  discretion   of   the 
ooort  and  to  make  it  compulsory  on  the  petitioner  to 
make  a  charge  which  he  never  intended  to  make 
sgainst  a  man  whom  he  may  believe  to  be  quite 
innocent.     I  took  a  note  of  the  decisions  referred  to 
by  Mr.  Priestley,  including  all  that  are  commented 
upon  by  Barnes,  J.,  in  his  judgment  in  Jones  v.  Jones 
snd  down  to  the  year  1896.     There  are  several  in 
whidi   liberty  to   proceed  without  a  co-respondent 
has  been    given,    notwithstanding    that   the   peti- 
tioner  has    taken    up  a   charge   against   him    and 
named  him  in  the  petition.      I  do  not  think  that 
there  is  one  in  which  the  court  has  refused  leave 
to  the   petitioner  to    proceed   without   making   a 
co-respondent     unless    the     petitioner    has    taken 
vp     tne    charge    against    a    particular    man,    by 
whomsoever  made  originally,  and  relied  upon  it  in 
his  petition.     I  do  not  say  that  it  ought  never  to  be 
done.    There  ought  to  be  no  hard  and  fast  rule ;  each 
case  should  be  determined  on  its  own  facts.     Quiche  v. 
Quicif ,  as  I  understand  it,  decided  nothing  more  than 
that  there  naust  be  an  affidavit  by  the  petitioner  as  to 
the  facts  on  which  he  relied.    But  it  is  obvious  that 
great  hardship  might  be  inflicted  upon  a  petitioner, 
without  any  compensatory  probability  of  advantage 
to  the  person  charged  by  the  wife  or  the  public,  by 
acting  upon  a  rule  that  the  wife's  naming  an  adulterer 
should  practically  decide  that  he  must  be  made  a  co- 
wtpon&nt>     A  guilty  wife  naming  one  or  more  men 
as  adulterers  with  her,  even  though  it  might  be  for 
the  purpoee  of  screening  the  real  adulterer,  might 
thus  render  it  practically  impossible  for  the  petitioner 
to  proceed,  and  so  deprive  mm  of  a  divorce  to  which, 
\  en  the  merits,  he  would  be  entitled.    In  the  present 
Me,  whether  it  falls  within  the  rule  of  Jones  v.  Jones 
r  not,  I  am  of  opinion  that  the  petitioner  ought  to 
«    allowed     to    proceed   without    making   a   co- 
e^ondent. 
Afftal  allovfed. 

Solicitors,     Crowders  <fc   Vizard^   for   TF.    Howard, 
ianelly. 


JUiffy  OTourt  Of  Snatitt. 


March  23, 24 ;  April  6. 


Chan.  Div.    ) 
Eekewich,  J.  f 

Viscount  Hill  v.  Bullock,  (a.) 

Fixtures — Tenant  for  life  and  remainderman — Mansion 
house — Natural  history  museum — Stuffed  birds  and 
animals. 

Specimens  of  stuffed  birds  and  animals  which  form 
part  of  a  natural  history  collection  in  a  museum  buiU  on 
to  the  mansion-house,  are  not  fixtures  sous  to  devolve  unth 
the  freehold  under  the  limitations  of  the  settlement. 

This  was  an  action  by  the  Bight  Honourable  Row- 
land Bichard  Clegg  Hill,  Viscount  Hill,  the  tenant 
for  life  of  the  mansion-house  and  settled  estates  at 
Hawkstono,  in  the  county  of  Salop,  and  William 
Slaney  Kenyon-Slaney,  the  surviving  trustee  of  the 
settlement,  for  an  injunction  to  restrain  the  defen- 
dant, his  servants  and  agents,  from  removing  or 
causing  to  be  removed  from  the  said  mansion-house 
any  pictures  or  other  chattels  fixed  to  the  walls  or 
floors  of  the  said  house,  or  other  fixtures  therein,  or 
any  heirlooms  or  settled  chattels,  and  also  for  a 
mandatory  injunction  ordering  the  defendant  to 
restore  any  such  fixtures,  heirlooms,  and  chattels  as 
had  been  removed  by  him. 

The  defendant  was  the  trustee  in  bankruptcy  of  the 
Bight  Honourable  Bowland  Olegg,  late  Viscount 
Hill,  deceased,  who  was  adjudicated  bankrupt  on  the 
24th  of  August,  1894,  and  who  died  on  the  30th  of 
March,  1895.  The  defendant  claimed  the  articles  in 
dispute  on  the  gpx>und  that  they  were  the  personal 
property  of  the  late  viscount  and  did  not  pass  as 
fixtures  to  the  present  viscount  under  the  limitations 
of  the  settlement.  The  settled  estates  had  been  dis- 
entailed by  the  plaintiff  and  his  father  in  1887,  and 
on  the  subsequent  resettlement  they  were  conveyed 
to  the  use  of  the  late  viscount  for  life  with  remainder 
to  the  use  of  the  plaintiff  for  life  with  remainders 
over.  The  list  of  the  articles  so  removed  and  claimed 
by  the  defendant  comprised  the  following :  (1)  The 
fixed  cases  with  the  birds  and  animals  and  other 
objects  in  "  The  Bird  Gallery  "  ;  (2)  the  picture  rods 
and  stair  rods  throughout  the  house  fitted  in  rings 
or  brackets  attached  to  the  stairs  or  walls ;  and  (3) 
thefijLed  tables  and  other  furniture  and  decorative 
objects  in  the  hall.  The  room  above  referred  to  as 
'*rhe  Bird  Gkllery"  was  built  between  the  years 
1831  and  1834,  and  was  intended  to  form  a  museum 
for  a  natural  history  collection.  Iron  cases  had  been 
fixed  to  the  walls  of  the  museum,  being  supported  or 
attached  thereto  by  iron  brackets  let  into  the  wall. 
The  cases  in  the  middle  of  the  room  were  made  of 
wood  and  were  not  fixed,  but  rested  by  their  own 
weight.  Wooden  trays  or  drawers  were  fitted  into 
these  iron  cases  and  were  removable  at  pleasure.  The 
specimens  of  birds  and  animals  were  of  considerable 
value  and  were  mounted  in  the  usual  manner,  some 
standing  by  themselves,  others  being  fixed  to  imitation 
rockwork  or  branches  lying  on  the  wooden  trays 
and  fitting  inside  the  cases.  At  the  trial  the  dispute 
between  the  parties  was  mainly  confined  to  the 
question  whether  the  si)ecimens  comprising  the  natural 
history  collection  were  fixtures  or  personal  chattels. 

Renshaw,  Q,C„  Christopher  James,  and  H.  J.  Row- 
lands for  the  plaintiffs.— These  metal  cases  were  as 
much  a  part  of  the  structure  of  this  museum  as  were 

(a.)  Reportod  by  R.  J.  A.  Morrison,  Esq.,  Bar- 
rister-at-Law. 
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the  windows  and  the  doors.  The  cases  were  fixed 
to  the  walls,  and  the  birds  are  accessory  to  the  cases 
and  are  therefore  part  of  the  freehold. 

They  dted  the  following  cases :  Lawion  v,  Lawion^ 
3  Atk.  12;  Lord  Dudley  v.  Lord  Warde,  Ambl.  113; 
D'Eyncourt  v.  Gregory,  15  W.  R.  186,  L.  R.  3  Eq. 
382 ;  Norton  v.  Dashwood,  44  W.  R.  680,  [1896]  2 
Ch.  497;  Bulheley  v.  Lyne  SUphens,  11  T,  L.  R.  664; 
Holland  v.  Hodson,  20  W.  R.  990,L.  R.  7  C.  P.  328 ; 
HobsojiT.  Oorringe,  ante,  366,  [1897]  1  Ch.  182;  Ex 
parte  Astbury,  17  W.  R.  997,  L.  R.  4Ch.  App.  630; 
Elwe»  T.  Maw,  3  East.  38. 

P.  0.  Lawence,  Q.C.,  and  Muir  Mackenzie,  for  the 
defendant. — The  defendant  does  not  claim  the  cases, 
but  the  birds ;  he  admits  the  cases  are  fixtures.  The 
birds  are  not  fixtures,  for  they  are  not  accessory  to  the 
cases,  but  on  the  contrary  the  cases  are  accessory 
to  the  birds  just  as  book-cases  are  accessory  to  books 
or  drawers  to  the  butterfiies  they  contain.  All 
these  cases  were  made  so  that  the  birds  might  be 
enjoyed  as  chattels.  The  freehold  was  built  for  the 
birds,  the  birds  were  not  collected  so  that  the  free- 
hold might  be  enjoyed. 

Christopher  James,  in  reply. — ^The  argument  that 
the  CMes  are  accessory  to  the  birds  does  not  make 
any  difference,  they  are  one  whole  thing,  they  are 
cases  filled  up  with  birds,  they  are  not  merely  cases 
with  a  few  birds  put  anyhow.  The  plainti&  want 
neither  cases  nor  birds,  they  want  cases  of  birds. 
These  birds  have  been  in  the  cases  fifty  years,  and  it 
cannot  be  argued  that  they  are  only  put  there  tempo- 
rarily. Books  are  not  analogous,  they  are  used  daily, 
and  they  are  not  put  in  the  shelves  for  ornament,  as 
these  birds  were. 

April  6.~-Kekewioh,  J.— It  is  conceded  that  all 
the  articles  in  question  belong  to  the  defendant  as 
trustee  in  bankruptcy  of  the  late  Viscount  Hill, 
except  and  so  far  as  they  can  be  treated  as  in  fact  or 
in  the  eye  of  the  law  annexed  to  the  mansion-house 
of  Hawkstone,  of  which  the  present  Viscount  Hill  is 
now  tenant  for  life  in  possession. 

In  the  course  of  the  argument,  Mr.  Lawrence,  on 
behalf  of  the  defendant,  abandoned  his  claim  to 
certain  tables  which  had  been  removed,  but  not  sold, 
and  which  were  aUeged  to  have  been  fixed  to  the 
walls  of  the  apartments  in  which  they  stood  in  order 
to  complete  the  design  of  these  apartments.  Mr. 
Lawrence  did  not  admit  that  he  did  this  on  compul- 
sion, and  the  abandonment  of  these  particular  articles 
cannot  be  treated  as  weakening  his  case  or  strengthen- 
ing that  of  the  plaintiff  as  regards  any  others.  On 
the  other  hand,  it  was  practiculy,  if  not  nominally, 
admitted  by  the  plaintiff  that  ail  such  things— e.^., 
glasses--as  are  generally  treated  as  personal  chattels, 
and  which  can  be  removed  without  injury  to  the 
freehold,  passed  to  the  defendant,  and  no  more  need 
be  said  about  them.  There  was  a  contest  to  the  last 
about  a  Royal  uniform,  generally  described  as  *<  the 
trophy,"  which  was  fixed  to  a  case  hung  on  a  wall. 
This  having  been  not  only  removed,  but  sold,  the 
defendant  was  not  in  a  position  to  restore  it,  and  I 
think  he  cannot  be  made  liable  for  it.  I  am  of 
opinion  that  <*  the  trophy  "  falls  within  the  class  of 
personal  chattels  above  mentioned. 

There  remains  to  be  considered  the  question 
whether  any  and  which  of  the  contents  of  the 
museum  belone  to  the  defendant,  or  must  be  treated 
as  part  of  the  freehold.  These  contents  consist  of  a 
collection  of  stuffed  birds  made  intix  some  care  and 
catalogued.  Mr.  Lawrence  from  the  first  admitted 
that  he  could  not  remove  the  cases,  which  are  of 
solid  manufacture  ttnd  are  securely  fixed  to  the  walls 
in  such  a  manner  that  they  undoubtedly  form  part  of 


the  apartment — ^the  museum — in  which  they  stand. 
This,  of  course,  does  not  satisfy  the  plaintiff,  whose 
position  was  neatly  and  forcibly  stated  by  Mr.  James 
in  reply.     "  I  want,"  said  he,   "  neither  cases  nor 
birds,  but  cases  of  birds."    The  birds  are  fixed  u 
such  things  usually  are— on  twigs  or  imitations  of 
rock,  which  in  their  turn  are  fix^  on  wooden  tnys 
fitted  into  the  metal  cases.    There  is  really  no  diffi- 
culty in  removing  these  wooden  trays,  nor  really 
woidd  there  be  any  difficulty  in  leaving  the  trays  and 
removing  liie  birds  so  that  they  could  be  fixed  in  a 
similar  or  different  manner  elsewhere.    It  seems  to 
me  that  the  contents  of  the  cases  must  be  regarded 
as  movaUe  personal  chattels,  unless  they  can  be 
brought  within  some  recognized  exception   to  the 
general  law  respecting  fixtures.    In  fact  the  arga- 
ment  on  behalf  of  the  plaintiff  depended  entirely  on 
the  application  to  the  circumstances  of  this  case  of 
the   decision    of   Lord   Romilly   in    D^Eyncourl  v. 
Gregory,    Before  considering  the  principle  which  that 
case  is  said  to  have  established,  or,  in  other  words, 
the  exception  to  the  general  law  which  it  is  said  to 
have  laid  down,  it  is  well  to  observe  what  question 
was  then  before  the  court  in  respect  of  which  the 
decision  is  applicable  to  the  present  case.    The  ques- 
tion arose  on  a  wHl  by  which  the  tenant  for  life  of 
settled  estates  and  the  owner  of  other  estates  in  fee 
simple  had  endeavoured,  by  the  doctrine  of  election, 
to  force  both  into  one  settlement  and  to  comprise  in 
it  the  decorative  contents   added  by  himself  to  a 
mansion-house  forming  part  of  the  settled  estates. 
The  key  to  the  decision  is  found  in  a  passage  in  Lord 
Romilly's  judgment,  commencing  at  the  oottom  of 
p.   393 :  '*  In  the  first  place,   I  think  it  is  obvious 
that  the  testator  by  the  shifting  clause  meant  to 
coerce  as  powerfully  as  he  could  l^e  tenant  in  tail  in 
possession  of  the  settled  estates,  and  to  induce  him  to 
resettle  those  estates ;  and,  in  the  event  of  hia  refus- 
ing to  do  so,  ilie  testator  intended  to  take  away  from 
him  every  artide  of  property  he  could."    We  must 
read  the  rest  of  the  judgment,  so  far  as  it  concerns 
the  present  case,   with   reference  to   that   passage. 
'*  Having   that   in   view,"  Lord   Romilly    says,  on 
p.    396,    '*  I   think  it  does  not  depend   on  whether 
any  cement   is   used    for  fixing  these    articles    or 
whether  they  rest  by  their  own  weight,  but  npon 
this— whether  they  are  strictly  and  properly  part  of 
the  architectural  design  for  the  hall  and  staircase 
itself  and  put  in  there  as  such  as  distinguished  from 
mere  ornaments  to  be  afterv^ards  added."     And  a 
little  lower  down  he  admits  the  distinction  which  he 
endeavoured  to  make  to  be  extremely  thin  and  diffi- 
cult of  application.     I  do  not  think  that  any  of  the 
other  authorities  cited  directly  bear  on   the  point 
before  me.    Lawion  v.  Lawion  was  dted  more  for 
showing  how  the  court  deals  with  these  questiona  as 
between  tenant  for  life  and  remainderman  than  for 
any  otiier  purpose,  and  I  cannot  see  that  it  otherwise 
assists  the  pmintiff.    Reference  was  made  to  some 
other  decisions  where  well-recognized  rules  in  f  aTOur  of 
what  are  called  *'  trade  fixtures  "  were  applied,  and 
also  to  some  where   equally  well-recog^zed   rules 
touching  the  relative  rights  of  mortgagor  and  mort- 
Aagee  were  discussed.     There  is  no  advantage  in 
further  alluding  to  them,  for  they  really  do  not  bear 
on  the  question  in  hand.    D'Eyncourt  v.  Chregory  has 
been  cited  and  followed  in  two  recent  cases.     In  tiie 
first  of  tiiese,  Bulkeley  v.  Lyne  Stephens^  Stirling,  J., 
applied  Lord  Romilly's  principle  to  oircumstanoas 
which,  in  his  judgment,  brought  that  oase  within 
it.    He  upheld  the  report  of  a  referee  who  had  found 
that  certain  statutes  and  other  things  specified  formed 
part  of  Uie  original  design  of  the  mansion-hoii8S»  and 
in  that  sense  were  annexed  to  the  f  reehold.    In  tiis 
second,  Norton  v.  Dashwood^  Ohitty,  J.,  sigain  fol- 
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lowed  D'Eyncouri  t.  Oregary^  and  held  that  tapestry 

MMedas  a  fixture  under  a  devise  of  the  mansion- 

Aoose,  bat,  as  I  understand  the  judgment,  because 

the  tapestry  was  physically  annexed,   and  not  by 

leuon  of  any  architectural  design.    Here  I  have  a 

ease  quite  different  in  detail  from  Bulkeley  t.  Lyne 

SUphens,  and,  though  not  failing  to  note  that  the 

ptinapie  was  there  applied,  I  do  not  ftnd  in  Stirling, 

J.'s  judgment  any  lines  according  to  which  I  can 

determine  the  limits   of   its  appbcation  here.      I, 

of  ooorse,  see  that   if    the    cases    are    emptied  of 

their  contents  the  character  of  the  museum  will  be 

entirely  altered.  In  truth,  it  will  cease  to  be  a  museum 

sad  wdl  be  converted  into  a  room  which  may  become 

a  museum  again,  and  in  which  some  extensive  and 

Qsefol  preparations  have  already  been  made  towards 

that  end.    Until  the  cases  have  been  again  stored 

with  their  appropriate  contents  they  not  only  answer 

no  useful  purpose,  but  may  well  be  regarded  as  an 

eyesore.    Yet  I  think  the  architectural  design  of  the 

museum  must  be  restricted  to  the  preparations  just 

mentioned,  and  cannot  properly  be  extended  to  the 

collection  in  view  of  which  those  preparations  were 

originally  made.    The  contents  of  any  particular  case 

cannot  be  regarded  as  permanent,   and,  in  fact,  it 

appears  that,   as  was  natural,  additions  have  from 

tune  to  time  been  made  to  the  museum,  so  that  now, 

although    still    comprising    those    originally  placed 

there,  it  also  comprises  others  intended  to  maixe  the 

collection  more  pcorfect.     So  far  as  I  know,  these 

additions  have  not  introduced  any  variation^  into  the 

original  arrangement,  but  successive  owners  of  the 

msosion-house  might  well  from  time  to  time  make 

variations,   and  I  should  rather  suppose  that  some 

would    be    occasionally    required    to    maintain    the 

ioentific  order  of  the  collection. 

These  and  other  considerations  force  me  to  the 
oondasioa  that  the  contents  of  the  cases  cannot  be 
regarded  as  falling  within  the  principle  stated  by 
Lord  Bomilly,  and  I  must  hold  that  they  are  not 
annexed  to  the  mansion-house  but  belong  to  the 
defendant.  If  this  view  be  sound,  it  follows  that  the 
many  objects  of  a  like  character  to  the  contents  of  the 
cases  which  are  to  be  found  in  the  museum  placed 
w^iere  the  convenience  of  the  moment  or  the  taste  of 
the  occapant  dictated  also  belong  to  the  defendant. 
As  regaitia  all  these,  the  position  of  the  plaintiff  is 
^  weaker  than  as  regards  the  contents  of  the  cases, 
•boot  which  only  I  have  entertained  any  serious 
doubt 

Solicitors,  Siibbard,  Gihson,  &  Co.,  for  Rowlands  dk 
Ok,  Birmingham ;  Priichard,  Englefield,  ds  Co,,  for 
E.  ByffoU,  Wem. 


Q.  B.  !>£▼.  . 

(Vangfaan  Williams  ' 

and  Kennedy,  JJ.) ) 


April  1. 


Thx  Attobney-Qenxral  v.  Faisley  and 
Othebs.  (a.) 

Inland  revenue — Settlement  estate  duty — Contingent 
•dtlement— Finance  Act,  1894  (57  <h  68  Vict.  c.  30), 
«.  5.  tab-aedion  1  {9)-^Setthd  Land  Act,  1882  (45  & 
46  Vid*  c.  38),  s.  2,  sub-section  1. 

A  contingent  settlement  of  property  is  a  settlement 
within  the  meaning  of  section  b  {\)  of  the  Finance  Act, 
1894,  and  the  property  so  settled  is  liable  to  settlement 
mktte  duty  under  that  section. 

A  tesiatar  devised  his  residuary  estate  to  trustees  upon 

(a.)  Beported  by  Sir  Shebstox  Bakeb,  Bart., 
Barrister-at-Law. 


trust  to  pay  the  income  thereof  to  his  wife  during  her 
life,  and  after  her  death  in  trust  for  all  his  children 
wlw  being  sons  should  attain  the  age  of  twenty-otie,  or 
being  daughters  should  attain  that  age  or  marry  under 
that  agsy  in  equal  shares,  and  if  there  should  be  only  one 
such  child  the  whole  to  be  in  trust  for  thai  one  child, 
and  he  directed  that  the  trustees  should  retain  the  share 
of  each  daughter  upon  triut  to  pay  the  income  thereof  to 
her  for  her  life,  and  after  her  death  in  trust  for  the 
children  of  such  daughter.  The  testator  died  leaving  at 
his  death  two  sons  and  one  daughter,  all  being  under  the 
age  of  twenty-one  and  unmarried. 

Held,  that  settlement  estate  duty  was  payable  under 
section  5  (1),  not  only  upon  tlhe  daughter's  share,  but 
also  upon  the  whole  residuary  estate,  as  the  whole  was 
settled  within  the  meaning  of  the  section. 

Information  claiming  settlement  estate  duty  under 
section  5,  sub-section  1,  of  the  Finance  Act,  1894. 

By  his  will  John  Fairley  appointed  the  defendants 
to  be  executors  and  trustees  of  his  will,  and  he  devised 
all  his  real  and  personal  estate  not  thereby  otherwise 
disposed  of  to  his  trustees  upon  trust  for  sale  and 
conversion  into  money,  and  after  payment  of  debts 
and  legacies  to  invest  the  residue  and  to  stand 
possessed  of  the  residuary  trust  moneys  and  the 
investments  for  the  time  being  representing  the  same 
(called  the  residual^  trust  funds)  in  trust  to  pay  the 
income  thereof  to  his  wife  during  her  life  if  she  should 
so  long  remain  his  widow,  and  if  she  should  nuury 
again  then  from  and  after  her  second  marriage  in 
trust  to  pay  to  his  wife  during  her  life  an  annuity  of 
£50,  and  after  her  decease  or  second  marriage  in  trust 
for  all  the  testator's  children,  who,  being  sons, 
should  attain  the  age  of  twenty-one  years,  or,  being 
daughters,  should  attain  that  age  or  marry  under 
that  age,  in  equal  shares,  and  if  Uiere  should  be  only 
one  such  child  then  the  whole  to  be  in  trust  for  that 
one  child,  provided  always  that  his  trustees  should 
retain  the  share  of  each  of  his  daughters  upon  trust 
to  pay  the  income  thereof  to  his  same  daughter  for 
life  for  her  sole  and  separate  use  without  power  of 
anticipation  during  coverture  and  from  and  after  her 
death  in  trust  for  the  children  of  his  same  daughter 
or  any  of  them,  or  any  of  their  issue,  in  such  shares 
if  more  than  one,  and  in  such  manner  as  she  should 
by  deed  or  will  appoint,  and  in  default  of  such 
appointment  in  trust  for  the  children  of  the  same 
daughter,  who,  being  male,  should  attain  the  age  of 
twenty-one,  or,  being  female,  should  attain  tiiat  age 
or  marry  under  that  ase  m  equal  shares,  and  if  there 
be  only  one  such  chila  the  whole  to  be  in  trust  for 
that  one  child,  and  in  case  there  should  be  no  such 
child  of  the  same  daughter  then  upon  such  trusts  as 
such  daughter  should  oy  deed,  when  not  under  cover- 
ture, or  by  will  appoint,  and  in  default  of  such 
appointment  in  trust  for  the  testator's  other 
children  who,  being  sons,  should  attain  the  age  of 
twenty-one  years,  or,  being  daughters,  should  attain 
that  age  or  marry  under  that  age,  in  equal  shares,  the 
shares  accruing  to  daughters  to  be  subject  to  the 
trusts  thereby  declared  concerning  their  original 
shares. 

The  testator  died  on  the  7th  of  November,  1895, 
and  his  will  was  proved  by  the  defendants,  his 
executors,  on  the  30lh  of  November,  1895,  and 
estate  duty  was  paid  on  a  net  estate  of  £33,000. 

The  testator  at  the  time  of  his  death  left  three 
children — namely,  two  sons  and  one  daughter,  all 
being  under  the  age  of  twenty-one^  years  and  un- 
married. 

The  Commissioners  of  Inland  Bevenue  claimed 
from  the  defendants,  as  such  executors,  settlement 
estate  duty  under  section  5,  aub-Mction  1,  of  the 
Finance  Act,  1894,  on  the  whole  of  the  testator's 
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retidnary  estate ;  but  the  defendants  refused  to  pay 
settlement  estate  duty  on  more  than  one  equal  third 
part  of  the  residuary  estate. 

The  Finance  Act,  1894  (57  &  58  Yiot.  c.  30), 
enacts: 

Section  5  (Ij. — "  Where  property  in  respect  of 
which  estate  duty  is  leviable  is  settled  by  the  will  of 
the  deceased,  or,  having  been  settled  by  some  other 
disposition,  passes  under  that  disposition  on  the  death 
of  the  deceased  to  some  person  not  competent  to  dis- 
pose of  the  property:— 

**  (a)  A  further  estate  duty  (called  settlement  estate 
duty)  on  the  principal  value  of  the  settled  property 
shall  be  levied  at  the  rate  hereinafter  specified,  except 
where  the  only  life  interest  in  the  property  after  the 
death  of  the  deceased  is  that  of  a  wife  or  husband  of 
the  deceased ;  but 

"  (b)  during  the  continuance  of  the  settlement  the 
settlement  estate  duty  shall  not  be  payable  more  than 
once." 

Section  22.  —  *'  (7i)  The  expression  '  settled 
property'  means  property  comprised  in  a  settle- 
ment. 

*<  (t)  The  expression  'settlement'  means  any 
instrument,  whether  relating  to  real  property  or  to 
personal  property,  which  is  a  settlement  within  the 
meaning  of  section  2  of  the  Settled  Land  Act, 
1882." 

The  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38), 
enacts : 

Section  2  (1). — "  Any  deed,  will,  agreement  for  a 
settlement,  or  other  agreement,  ...  or  other 
instrument,  .  .  .  under  or  by  virtue  of  which 
instrument  or  instruments  any  land,  or  any  estate  or 
interest  in  land,  stands  for  the  time  being  limited  to 
or  in  trust  for  any  persons  by  way  of  succession, 
creates  or  is  for  purposes  of  this  Act  a  settlement, 
and  is  in  this  Act  referred  to  as  a  settlement." 

Sir  B.  Weheter,  A,0,,  Sir  Ji,  Finlay,  8,G„  and 
Vanghan  HawkinSy  for  the  Crown, — By  section  22  (A) 
and  (i)t  a  *'  settlement "  for  the  purposes  of  the 
Finance  Act,  1894,  is  to  be  a  "  settlement "  as  defined 
by  the  Settled  Land  Act,  1882,  s.  2.  The  question 
then  is,  whether  there  is  in  this  case  a  "  settlement " 
within  the  meaning  of  section  2  of  the  Settled  Land 
Act,  1882 ;  whether  in  fact  this  property  by  this  will 
**  stands  for  the  time  being  limited  to  or  in  trust  for 
any  persons  by  way  of  succession."  We  submit  that 
there  is  a  settlement  within  that  section.  In  the  first 
pleu^e,  there  is  a  settlement  in  trust,  as  the  property 
is  settled  in  trustees  upon  certain  trusts.  Then  there 
is  a  life  interest  given  to  the  widow,  and  after  the 
death  of  the  widow  there  are  interests  given  in  suc- 
cession to  the  children.  The  property  was  therefore 
settled  in  trust  imder  this  settiement,  and  it  was 
so  settled  for  persons  by  way  of  succession.  In  addi- 
tion to  tiie  life  interest  given  to  the  widow,  there  is 
also  a  life  interest  given  to  the  daughter,  and  there  is 
a  succession  amongst  the  children,  and  shares  which 
would  accrue  to  them  upon  a  contingency  would  consti- 
tute a  succession :  In  re  Ooodioin's  Settled  Estates ^  10  W.  B. 
612,  3  Qiff.  620.  Upon  similar  words  in  other  Acts  it 
has  been  held  that  there  was  a  settlement :  In  re  Shep- 
heard' s  Settled  Estate,  L.  R.  8  Eq.  571. 18  W.  R.  Ch.  Dig. 
122.  and  Collett  v.  Collett,  L.  R.  2  Eq.  203,  in  which 
cases  it  was  held  there  was  a  settlement  within  section 
1  of  the  Leases  and  Sales  of  Settled  Estates  Act  (19  & 
20  Vict.  c.  120),  and  in  Dixie  v.  Dixie,  W.  N.  [1881] 
p.  49,  there  was  held  to  be  a  settlement  within  the 
Leases  and  Sales  of  Settled  Estates  Act,  1877.  There 
is  also  a  right  of  accruer  of  the  whole  fund  to  the 
daughter  upon  the  happening  of  certain  contingencies, 
in  which  case  the  whole  would  be  subject  to  the 
settlement  and  would  stand  limited  in  trust  by  way 


of  succession  as  between  her  and  her  children.  Again 
it  will  be  said  that  the  exception  in  the  section 
applies,  but  in  addition  to  the  life  interest  given  to 
the  widow  there  is  also  a  life  interest  given  to  the 
daughter  which  takes  the  case  out  of  the  exception. 
There  is  therefore  a  settiement  of  the  whole  estate 
within  the  meaning  of  the  section. 

Warrington,  Q.C,  and  Dibdin,  for  the  defendants. 
— ^It  is  admitted  that  the  daughter's  third  share  is 
settled  and  settlement  estate  duty  has  been  paid  with 
respect  to  that.    The  Act  does  not  impose  settlement 
estate  duty  upon  the  whole  because  by  the  happening 
of  contingencies  which  may  not  happen  the  whole 
estate    may    afterwards    become    settled.      If    the 
daughter's  life  interest  creates  a  settlement  of  the 
whole  so  as  to  render  the  whole  liable  to  this  duty 
then  if  she  died  under  the  age  of  twenty-one  she 
would  never  become  entitled  to  a  share  at  all,  and 
her  life  interest  would  not  take  effect,  and  yet  duty 
would  have  been  paid  upon  the  whole.    The  period  at 
which  it  is  to  be  aetermined  once  for  all  what  duty  is 
payable  is  the  death  of  the  deceased,  that  is,  the 
testator,  at  which  time  duty  would  not  be  jHtyable 
upon  the  whole.    For  the  purposes  of  this  section  tha 
life  interest  given  to  the  widow  must  be  left  out 
altogether,  and  the  only  thing  not  covered  by  that 
exception   is   the   daughter's   life   interest   in  het 
share. 

He  referred  to  In  re  Burdin's  Will,  28  L.  J.  Ch. 
840,  8  W.  R.  Ch.  Dig.  35. 

Williams,  J. — In  my  judgment  the  settlement 
duty  imposed  by  the  6th  section,  is  a  duty  imposed 
upon  that  part  of  the  property  which  is  settled,  and 
not  on  the  whole  estate  if  only  part  of  that  estate  be 
settled.  Secondly,  a  contingent  settlement  of  the  whole 
or  part  is  a  settlement  of  the  whole  or  part,  as  tiie  case 
may  be,  and  not  the  less  so  because  there  may  be,  by 
the  same  instrument,  an  alternative  prior  mode  oi 
dealing    with    the    same    property  or    part  of    the 
property,  the  continuance  of  which  would  exdnde 
the  contingent  settlement  altogether.    Thea,  thirdly, 
I  think  the  existence  of  such  a  conting^ent  settlement 
for  a  life  estate  and  estates  in  remainder  excludes 
the  defendants  from  the  benefit  of  the  exception  in 
section  5.      And,  lastly,   I  think  that  an   absolute 
settlement  of  a  part  of  an  estate  (in  this  case  we  have 
it  in  the«daughter*s  third),  together  with  the  contin- 
gent settlement  of  the  residue — ^that  is,  of  the  two- 
thirds  in  this  case  given  to  the  brothers — constitutes 
for  the  purpose  of  the  Finance  Act  a  settlement  of 
the  whole  estate. 

Kennedy,  J. — I  entirely  concur,  and  I  merely  state 
the  last  proposition,  that  the  settlement  of  a  part  of 
an  estate,  such  as  the  daughter's  third  share  in  this 
case,  coupled  with  a  contingent  settlement  of  the 
residue — in  this  case  represented  by  the  brofheit' 
two-thirds — ought  to  be  treated  for  the  purpose  ol 
this  Act  as  constituting  a  settlement  of  the  whols 
estate. 

Judgment  for  the  Grown, 

Solicitor  for  the  Crown,  The  Sol£ctt(»r  of  InlaAd 
Bevenue, 

Solicitors  for  the  defendants,  Hewitt  ^  UrquhofU 
for  Doyle  &  Dowden,  Manchester. 
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(From  the  Supreme  Caurt  of  Natal,) 

March  10. 

The  Salisbuby  Gold  Mining  Co.   (Limited)  v, 
Hathobn  and  Othebs.  (a.) 


-  AdjoummejU  of  meeting  —  Chairman^a 
authority — Articles  giving  power  to  adjourn — Leave  to 
appeal. 

Where  the  articles  of  associaiion  of  a  company  pro~ 
vided  thai  the  chairman  mighty  with  the  conaejit  of  the 
memhert  presetit  at  any  meeting^  adjourn  the  same  from 
time  to  time  and  from  place  to  place  in  P., 

Htldf  that  the  chairman  was  not  bound  to  adjourn  the 
nteling,  even  though  a  majority  of  those  present  desired 
(he  adjournment. 

Under  the  special  circumstances  of  the  case  special 
leave  to  appeal  teas  given  at  the  hearing. 

This  was  an  appeal  from  the  Supreme  Coort  of 
Natal. 
The  facts  are  given  in  their  lordships*  judgment. 

Buckley,  Q.C.,  Danckwerts,  and  Owynne  James,  for 
&e  appellants. 

Israel  Davies,  for  the  respondents. 

The  judgment  of  their  lordships  (Lord  Halsbuby, 
C,  and  Lords  Hebschell,  Watson,  Hobhouse, 
Hacnaghtsn,  Mobbis,  Shand,  and  Davey,  and  Sir 
Richard  Couch)  was  delivered  by 

Ix>rd  Hsbschell. — This  appeal  arises  in  an  action 
brought  by  the  respondents  in  the  Supreme  Court  of 
the  Colony  of  Natal.    They  are  duly  registered  share- 
holderB  in   the  appellant  company,  against    whose 
Keretary,  as  representing  the  company,  the  action 
was  brought.     The  respondents  stated  in  their  declar- 
ation that  they  sued  for  and  on  behalf  of  themselves 
and  all  others  the  shareholders  of  the  company.     The 
declaration  alleged  that  an  extraordinary  or  special 
Koieral  meetiog  of  shareholders  was  held  at  Pieter- 
inaritshnrg^  on  the  9th  of  July,  1895,  and  that  the 
meeting  was  called  for  the  purpose  of  enabliug  the 
shareholders  to  consider — and,  if  deemed  expedient, 
to  confirm — a  provisional  agreement  said  to  have  been 
eptered  into  by  the  directors  for  the  ** flotation"  of 
ahout  forty-nine  claims  of  the  Band  Mines  (Limited), 
■nd  aboat   thirty-three    and    three-quarter    claims, 
eomprisiiig^  the  joint  battery  sites  of  the  appellant 
oompany  and  the  Jubilee  Gk)ld  Co.  into  a  company  to 
be  registered  under  the  limited  liability  laws  of  the 
ftmth  African  Bepublic    The  company  was  to  have 
a  nominal  capital  of  £275,000,  divided  into  275,000 
Aarea  of  £i    each.    It  was  further  alleged  that  the 
CDtiiJar  conTCEDing  the  meeting  said  the  shares  would 
be  dealt  with  as  follows : 

(a)  80,000  shares  shall  be  issued  as  fully  paid  up  to 
the  fiand  llfiiiee  Co. 

[h)  70,000  shares  shall  be  issued  as  fully  paid  up  to 
ftis  company  and  the  Jubilee  Qold  Co. 

(c)  100,000  shares  shall  form  the  working  capital  of 
the  new  company,  the  underwriting  of  which  has 
bam  guaranteed  by  Messrs.  Eckstein  &  Co.  at  par. 
(<0  2d,0O0  shares  will  be  held  in  reserve. 
The  declaration  then  alleged  that  the  chairman  of 
dbeetors  of  the  appellant  company,  who  presided  at 
tfie  meetings  held  on  the  9th  of  July,  explained  that 
nnder  the  provision  (c)  set  out  above  Eckstein  &  Co. 
vera  to  have  tlie  100,000  shares  allotted  to  them  at 
par,  and  that  such  shares  would  not  be  allotted  to  the 

(fl.)  Beported  l)y  C.  H.  Gbafton,  Esq.,  Barrister- 
at-I^w. 


public  or  to  the  shareholders  of  the  defendant  oom- 
pany, who  would  have  no  opportunity  of  subscribing 
to  the  same,  whereas  the  terms  of  provision  (c)  did 
not  bear  the  interpretation  put  upon  them  by  the 
chairman,  and  did  not  authorize  the  action  which  the 
directors  contemplated  taking  in  the  event  of  the 
proposals  being  accepted. 

The  declaration  went  on  to  allege  that  a  motion  for 
the  adjournment  of  the  meetiog  of  the  9th  of  July, 
1895,  until  the  8th  of  November,  1895,  was  duly  made 
and  secouded,  and,  if  put  to  the  meeting,  would  have 
been  carried,  but  that  the  chairman  illegally  and 
improperly  declined  to  put  the  resolution,  daiming 
that  under  article  66  of  the  ai:ticles  of  association  of 
the  appellant  company  no  such  adjournment  could 
take  place  without  the  consent  of  the  chairman,  who 
thereupon  put  the  motion  for  the  confirmation  of  the 
provisional  agreement  specified  in  the  circular,  which 
was  lost  on  a  show  of  hands,  but  a  ballot  being 
demanded,  the  appellant  oompany  have  assumed  that 
the  confirmation  was  then  carried.  The  declaration 
further  alleged  that  all  proxies  used  at  the  vote  by 
ballot  must  have  been  given  by  shareholders,  the 
majority  of  whom  reside  in  Europe  or  elsewhere 
beyond  the  borders  of  the  colony,  and  whose  know- 
ledge of  the  agreement  submitted  for  confirmation 
must  have  been  derived  from  the  first  circular  oon- 
veniug  the  meeting. 

The  plaintiff  claimed — 

1.  A  declaration  that  the  motion  for  the  adjourn- 
ment of  the  meeting  should  have  been  submitted  to 
the  vote  of  the  shareholders  present,  and  that  the 
action  of  the  chairman  in  declining  to  put  the  motion 
was  wrong  and  contrary  to  law. 

2.  A  declaration  that  the  motion  if  duly  put  would 
have  been  carried. 

3.  An  order  of  the  court  declaring  the  adjourn- 
ment of  the  meeting  for  a  period  of  four  months 
from  the  date  of  the  judgment  in  the  action. 

4  and  5.  That  the  resolutions  which  the  company 
purported  to  pass  at  the  meeting  after  the  chairmau 
had  refused  to  put  the  motion  for  adjournment  should 
be  declared  void  and  invalid  and  be  set  aside,  and 
that  the  company  should  be  interdicted  from  treating 
as  valid  and  acting  upon  any  such  resolutions. 

6.  That  the  company  should  be  interdicted  from 
giving  effect  to  any  agreement  by  which  Eckstein  & 
Co.  would  be  allowed  to  subscribe  for  100,000  shares 
at  par  in  the  intended  new  compauy,  and  by  which 
the  shareholders  in  the  appellant  company  would  be 
debarred  from  subscribing  to  any  portion  of  such 
capital  contrary  to  the  meaning  and  intent  of  pro- 
vision (e)  as  above  set  out. 

The  appellant  company  cx?ppted  to  the  declaration 
as  showing  no  grounds  of  action  in  that — 

(a)  The  adjournment  of  the  meeting  in  terms  of 
article  66  of  the  articles  of  association  was  at  the 
discretion  of  the  chairman. 

ifi)  The  provisional  agreement  put  before  and  dealt 
with  by  the  meeting  was  the  provisional  agreement 
set  out  in  the  notice  and  in  the  declaration. 

(c)  It  was  not  alleged  in  the  declaration,  nor  is  it 
the  fact,  that  the  resolutions  against  the  carrying  out 
of  which  an  interdict  was  sought  were  outside  the 
powers  r.f  the  meeting. 

[d)  There  were  no  averment  in  the  declaration 
that  the  plaintiffs  would  sustain  damage,  or  that  any 
of  their  rights  would  be  infringed,  by  carrying  out 
the  resolution. 

When  the  case  came  on  for  argument  before  the 
Supreme  Court  it  was  ordered  that  the  defendant 
company's  exceptions  to  the  plaintiffs'  declaration 
should  be,  aud  the  same  were,  thereby  overruled. 
This  decision  was  arrived  at  by  Gidlwey,  C.J  and 
Wragg,  J.,  Beaumont,  J.,  dissenting. 
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The  Chief  Justice  and  Wragg,  J.,  expressed  the 
opinion  that  the  construction  placed  upon  the  66th 
clause  of  the  articles  of  association  by  the  chairman 
was  incorrect,  whilst  Beaumont,  J.,  was  of  the  con- 
trary opinion.  The  Chief  Justice  appears  to  have 
pntertained  the  view  that  the  refussi  to  put  the 
motion  for  adjournment  invalidated  the  suDsequent 
proceedings.  Wragg,  J.,  however,  refierved  his 
opinion  as  to  the  effect  of  the  chairman's  action.  An 
application  was  afterwards  made  to  the  Supreme 
Court  for  leave  to  appeal  to  her  Majesty  in  Council, 
and  tiie  leave  prayed  for  was  granted  by  a  majority 
of  the  court,  Wragg.  J.,  dissenting. 

It  was  contended  before  their  lordships  that  it  was 
not  a  case  in  which  it  was  competent  for  the  court 
below  to  grant  leave  to  appeal,  inasmuch  as  the  order 
against  which  the  appeal  was  brought  was  not  a  final 
judgment,  decision,  or  sentence,  nor  was  it  a  rule  or 
order  having  the  effect  of  a  final  or  definitive  sentence. 
During  the  discussion  of  this  point  before  their  lord- 
ships it  became  evident  that  even  if  the  order  appealed 
against  was  not  a  final  judgment  or  an  order  having 
the  effect  of  a  definitive  sentence,  a  point  which  had 
caused  a  difference  of  opinion  in  the  court  below,  and 
which  was  certainly  open  to  doubt,  the  questions  in 
controversy  on  the  face  of  the  pleadings  were  of  much 
importance,  and  that  a  determmation  of  them  might 
put  an  end  to  further  litigation.  Under  the  circum- 
stances, therefore,  their  lordships  thought  it  right 
without  occuping  further  time  in  the  discussion  of  the 
preliminary  question  to  recommend  her  Majesty  to 
give  special  leave  to  appeal. 

It  may  well  be  doubted  whether,  in  any  view  of 
the  case,  the  declaration  discloses  a  ^od  cause  of 
action,  but  their  lordships  think  it  desirable  to  pro- 
nounce judgment  upon  the  construction  of  the  66th 
article,  which  it  is  asserted  justified  the  course  taken 
by  the  chairman,  without  expressing  an  opinion  on 
the  validity  of  the  objection  urged,  that  even  if  the 
chairman  erred  in  not  putting  the  motion  for  adjourn- 
ment the  action  could  not  be  sustained. 

The  article  is  in  these  terms  so  far  as  material: 
'*  The  chairman  may,  with  the  consent  of  the  mem- 
bers present  at  any  meeting,  adjourn  the  same  from 
time  to  time  and  from  place  to  place  in  Pietermaritz- 
burg."  Before  disoussmg  the  language  of  this  article 
it  is  important  to  notice  the  provisions  of  the  articles 
which  immediately  follow.  B^  article  67  it  is  pro- 
vided that,  "Upon  all  questions  a  show  of  hands 
shall,  in  the  first  instance,  be  taken,  and  the  question 
shall  be  decided  by  such  show  of  hands  unless  upon  or 
immediately  after  such  show  of  hands  a  ballot  be 
demanded  in  writing  by  at  least  five  members  person- 
ally present  entitled  to  vote,  but  no  ballot  shall  be 
allowed  on  a  question  of  the  adjournment  of  the 
meeting.''  The  68th  article  provides  that  when  the 
vote  is  beins;  taken  by  show  of  hands,  each  member 
present  shall  have  one  vote  only,  and  proxies  as  such 
shall  not  be  admitted  to  vote. 

Their  lordships  are  of  opinion  that  upon  the  true 
construction  of  article  66  the  chairman  is  not  bound 
to  adjourn  the  meeting,  even  though  a  majority  of 
those  present  desire  the  adjournment.  If  the  inten- 
tion had  been  that  the  majority  of  the  members  pre- 
sent should  have  the  right  to  adjourn  the  meeting 
whenever  they  pleased,  their  lordships  think  the 
article  would  have  been  differently  worded.  Accord- 
ing to  the  terms  of  article  66  it  is  the  <*  chairman  " 
who  may  adjourn  the  meeting,  it  is  to  be  his  act,  not 
that  of  the  meeting,  or  of  those  present  at  it.  He  cannot, 
it  is  true,  adjourn  it  of  his  own  mere  motion,  but  the 
terms  in  which  the  members  present  are  given  a  con- 
trolling voice  strengthens  the  view  that  the  adjourn- 
ment is  to  be  the  act  of  the  chairman.  It  provides  for 
the  '*  consent "  of  the  members  present,  which  implies 


that  the  act  is  not  theirs  but  his.    It  is  said  that 
there  is  an  inherent  power  in  any  meeting  to  deter- 
mine on  an  adjournment  if  it  pleases,  and  that  itii 
the  duty  of  the  chairman  to  put  any  motion  for  that 
purpose  made  and  seconded.     Whether  this  be  so  or 
not  in  a  case  where  no  such  articles  are  to  be  foand 
as  those  now  under  consideration,  their  lordships  do 
not  think  it  can  be  so  in  a  case  where  the  articles 
have  expressly  prescribed  the  conditions  under  which 
an  adjournment  may  take  place.     It  was  conteoded 
for  the  respondents  that  the  construction  which  the 
natural    meaning    of   the    language    used  suggests 
would  lead  to  unreasonable  results,  and  therefore 
could  not  have  been  that  intended  by  those  who 
framed  the  articles.    It  is  true  that  it  vests  in  the 
chairman  large  powers  which  might  conceivably  be 
used  improperly  by  him,  but  on  the  other  hand,  ii 
there  were  no  check  upon  the  power  of  those  present 
at  a  meeting  to  adjourn  it  to  a  future  date,  it  is 
equally  conceivable  that  a  small  minority  of  tbe 
shareholders  might  seriously  prejudice  the  interest! 
of  the  company  and  defy  the  wishes  of  the  majority 
of  its  members.    The  facts  stated  in  the  dedantion 
of  the  present  action  will  suffice  to  illustrate  this. 
The  meetings  are  to  be  held   at  Pietermaritsburg, 
many  of  the  shareholders  reside  in  Europe  or  else- 
where beyond  the  borders  of  tLe  colony.     They  can 
vote  by  proxy  and  so  express  their  views  on  any  pro- 
posed action  by  the  company  that  may  come  before  a 
meeting  for  consideration,  but  the  articles  proride 
that  proxies  are  not  to  be  used  on  the  question  of  the 
adjournment  of  the  meeting.    This  being  so,  a  limited 
number  of  members  resident  in  or  near  Pietermaritz- 
burg  might,  by  carrying  motions  for  adjournment, 
defeat  proposals  which  the  great  majority  of  the 
members  thought  in  the  interest  of  their  company. 
It  is  no  doubt  possible  Uiat  a  chairman  might  abuse 
the  power  which  their  lordships  tiiink  vested  in  him ; 
on  the  other  hand,  he  may  use  it  to  protect  the  rights 
and  interests  of  those  who  may  be  unable  to  be 
present.  Their  lordships  see  no  sufficient  reason,  then, 
for  departing  from  what  seems  to  them  to  be  the 
plain  and  natural  meaning  of  the  language  used. 

What  has  been  already  said  is  enough  to  show  that 
this  appeal  must  succeed,  but  it  may  be  well  to  add 
that  in  their  lordships'  opinion  the  fact  that»  after  the 
motion  for  adjournment  was  rejected  by  the  chair- 
man, the  confirmation  of  the  provisionid  sigreemenft 
was  declared  carried,  can,  in  their  opinion,  afford  oa 
ground  for  complaint.  The  agroement  which  wtM 
thus  confirmed  was  that  specified  in  the  circular  con-* 
vening  the  meeting,  and  no  gloss  of  the  chairmaiu 
even  if  incorrect,  and  no  statement  by  him  as  to  whsl 
was  intended  to  be  done  under  it,  coiUd  modify  am 
affect  the  confirmation  of  the  specified  agreement.     1 

Their  lordships  will  humbly  advise  her  Majest] 
that  the  appeal  should  be  allowed.  The  reapoDdeot 
must  pay  the  costs  of  the  appeal  and  in  tbe  com 
below. 

Solicitors  for  the  appellant,  E.  S,  Taylor j  Son  < 
Humbert 

Solicitors  for  the  respondents,  Atkinson  &  Drmer. 
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GoTTBT  OF  Appeal. 


In  be  Mobteb. 


CouBT  OP  Appeal. 


OCourt  of  flppeaU 

From  Q.  B.  Div. 
(Lord  Eeher,  M.B.,  and  A.  L.  )  •»-„„  inn. 

snath  «d^E.gb.^L.JJ.)  ^y^^'^i^' 

(Yaughan  WiUiAms,  J.)]       ^ 

In  re  MoBTER. 
Ex  parte  Nicholls.  (a.) 

Bankruptcy — Scheme — Amendment  of  proofs- Liability 
o/gmrawtors^Bankruptcy  Act,  1890  (53  &  54  Vict. 
c  71),  B.  3. 

A  tcheme  provided  for  the  payment  of  7  s,  6d.  in  the 
£  to  the  creditors  on  the  amount  of  their  unsecured  debts 
hy  three  instalments  of  2s.  6d.  each.  The  trustees  under 
ike  tcheme  guaranteed  the  composition  by  the'  deposit  of 
their  promissory  notes  for  is,  6d,  in  the  £  on  the 
amount  of  the  unsecured  debts  proved  at  the  date  of  the 
approval  of  the  scheme. 

After  two  instalments  had  been  paid  a  creditor  whose 
marities  had  fallen  in  value  claimed  to  raise  his  proof 
from  £285  to  £611,  and  also  to  be  entitled  to  the  benefit 
of  the  guarantee  on  the  larger  amount. 

Held,  by  Yanghan  WiliiamB,  J.,  that  he  was  entitled 
to  have  his  proof  admitted  for  the  larger  amount ;  but 
that  the  guarantee  of  the  trustees  was  limited  to  their 
Ikhility  on  the  promissory  notes  they  had  signed,  and 
tkoi  there  was  no  further  -  contractual  or  statutory 
obligation  which  could  be  enforced  against  them. 

The  Court  of  Appeal  (Lord  Eslier,  M.B.,  A.  L. 
Smith  and  Bigby,  tj.JJ.)  affirmed  this  decision. 

Motion  by  Nicholls  &  Co.,  creditors  of  Morter, 
agiinst  Messrs.  Harris,  Beed,  and  James  Morter,  Qie 
trustees  and  guarantors  under  a  scheme  of  arrange- 
ment with  Morter's  creditors. 

The  scheme  in  this  case  was  one  approved  by  the 
ooort  in  aooordance  with  the  terms  ox  section  3  of 
the  Bankmptov  Act,  1890,  and  provided  for  the  pav- 
mnt  of  78.  6a.  in  the  pound  to  the  creditors  on  we 
•OMmnt  of  their  unsecured  debts,  by  three  instalments 
of  28.  6d.  each.  It  vested  the  estate  of  the  debtor 
in  tiie  respondents,  who  guaranteed  the  j;>ayment  of 
the  composition,  and  in  fulfilment  of  their  guarantee 
lodged  their  promissory  notes  witli  the  official 
noeiver  a  few  days  after  the  approval  of  the  scheme 
to  the  amount  of  7s.  6d.  in  the  pound  on  the  unsecured 
debts  proved  for  at  that  date. 

The  applicants  were  entered  by  the  debtor  in  his 
■titement  of  affurs  as  creditors  fully  secured,  but  at 
the  date  of  the  approval  of  the  scheme  their  secur- 
ities were  not  equal  in  value  to  their  debt,  and  they 
proved  for  £285.  After  two  of  the  three  instalmenU 
of  2s.  6d.  bad  been  paid,  their  seouritiee  fell  consider- 
ihly  in  value,  and  the^r  souffht  to  amend  their  proof 
hy  altering  the  valuation  of  the  securities  and  prov- 
>B|r  for  £611  as  unsecured. 

The  respondents  rejected  the  amended  proof. 

The  applicants  thereupon  launched  the  present 
"M>tion,  b^  which  they  asked : 

(1)  A  declaration  that  they  were  entitled  to  the 
benefit  of  the  guarantees  of  the  respondents. 

(2)  For  leave  to  amend  their  proof  by  raising  it 
from  £285  to  £611. 

(3)  For  the  reversal  of  the  rejection  of  their  proof 
hj  the  respondents. 

(4)  For  an  order  on  the  respondents  to  pay  to  them 
7s.  6d.  in  the  pound  on  the  sum  of  £611. 

Uuir  Maekenxie,  for  the  applicants. 

(a.)  Beported  by  P.  M.  Fbakokb  and  Ebskinb  Beid, 
Etqs.,  Barristers-at-Law. 


H,  Reed,  Q,C.,  and  Morten,  for  the  respondent 
James  Morter. 

A.  R.  Poole,  Q,C,,  and  P.  Rose^Innes,  for  the 
respondent  Harris. 

The  respondent  Beed  had  become  bankrupt  since 
the  approval  of  the  scheme,  and  was  not  represented. 

'  Yauohak  Williams,  J.— In  this  case  the  notice 
of  motion  asks  me  to  declare  that  the  applicants  are 
entitled  to  the  benefit  of  the  guarantees  of  the  respon- 
dents, that  they  are  entitled  to  amend  their  proof  by 
raising  it  from  £285  to  £611,  and  that  the  respon- 
dents were  wrong  in  rejecting  such  amended  proof. 
It  also  asks  me  to  order  the  respondents  to  pay  to  the 
applicants  7s.  6d.  in  the  pound  on  the  amount  of  their 
proof  as  amended. 

Now,  the  scheme  in  this  case  is  onewhich  has  been 
approved  by  the  court  in  accordance  with  section  3 
of  the  Bankruptcy  Act,  1890,  and  by  it  the  estate  of 
the  debtor  was  vested  in  the  respondents,  who  were 
to  carry  on  the  debtor's  business  and  realize  his 
assets  and  apply  them, 'firstly,  in  payment  of  the  usual 
costs ;  secondly,  in  payment  of  preferential  claims ;  and 
thirdly,  in  payment  of  7s.  6d.  in  the  pound  to  the 
creditors  on  the  amount  of  their  unsecured  debts  by 
these  instalments  of  2s.  6d.  each.  In  Ueu  of  pavment 
of  such  debts  in  full,  further  security  was  given  by  the 
joint  and  several  promissory  notes  of  the  respondents 
to  the  amount  of  7b.  6d.  in  the  pound  on  the  un- 
secured debts  and  deposited  wit|i  the  official  receiver, 
to  be  distributed  among  the  creditors  upon  the 
approval  of  the  scheme  by  the  court.  On  payment  of 
the  composition  of  7s.  6d.  in  the  pound  the  debtor's 
surplus  assets  were  to  be  re-assigned  to  him.  The 
scheme  was  in  fact  approved  by  the  court  upon  the 
13th  of  May,  1893,  and  upon  the  25th  of  May  the 
official  receiver  reported  that  the  respondents  had 
lodged  with  him  their  promissory  notes  to  the  value 
of  7s.  6d.  in  the  pound  on  the  sum  of  £8,586. 

Under  these  circumstances  I  must  first  say  whether 
I  can  make  the  declaration  asked  for  as  to  the  right 
of  the  applicants  to  benefit  by  the  guarantees  of  the 
respondents  or  the  consequential  order  against  the 
respondents  to  pay  the  applicants  what  they  ask  for. 
In  my  opinion  I  can  do  neither.  The  only  liability 
undertaken  by  the  respondents  was  their  liability 
upon  the  notes  they  signed,  and  there  is  no  further 
contractual  or  statutory  obligation  in  the  nature  of 
a  guarantee  which  this  court  can  enforce  against 
them. 

In  the  next  place  I  should  like  to  say  something 
generally  as  to  the  effect  of  such  a  scheme  as  this. 
It  is  a  scheme  by  virtue  of  which  the  property  of  the 
debtor  is  vested  in  trustees  for  distribution  •  among 
certain  persons  described  in  the  scheme.  In  my 
judgment  that  property,  being  so  vested  for  distribu- 
tion, must  be  distributed  amongst  the  proper  persons 
as  defined  by  the  scheme,  and  that  none  the -less 
because  some  of  them  happen  not  to  be  entitled  to 
the  benefit  of  the  guarantees.  I  do  not  know  if  it 
ocoured  to  the  court  when  it  approved  this  scheme 
that  there  were  persons  who  mi^ht  subsequently 
become  unsecured  creditors  and  entitled  to  benefit  by 
this  scheme  by  reason  of  a  fall  in  the  value  of  their 
securities,  or  whether  the  court  foresaw  that  such 
persons  would  have  no  promissory  notes  in  their 
favour,  and  no  means  of  setting  them.  Such,  how- 
ever, is  the  fact,  but  I  do  not  think  that  that  fact 
excludes  them  from  benefiting  imder  the  scheme  if 
otherwise  they  fall  within  the  terms  of  it.  I  do  think 
myself  Hiat  these  persons  are  entitled  to  come  in 
under  the  scheme  by  reason  of  the  provisions  in  para- 
graph 3  thereof,  for  the  payment  **  to  the  creditors  of 
7b.  6d.  in  the  pound  upon  these  unsecured  debts." 
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Ck>X7RT  OP  APFEALi 


'  It  seems  to  me  that,  haTing  now  valued  their 
seoaiity,  they  are  entitled  to  prove  in  the  scheme  for 
the  balanoe,  bat  that  they  cannot  disturb  the  two 
dividends  of  28.  6d.  which  have  been  already  paid. 

It  is  obvious  that  the  framers  of  the  Bankruptcy 
Act  of  1890  meant  a  scheme  under  that  Acfc  to  be  a 
form  of  liquidation  for  the  benefit  of  all  the  creditors 
in  the  insolveno;^,  not  a  mere  agreement  with  such 
creditors  as  might  choose  to  come  in  under  it. 
Section  126  of  Sie  Bankruptcy  Act,  1869,  ran  on 
the  lines  of  only  binding  such  creditors  as  came  in 
and  assented  to  a  scheme,  but  section  3  of  the  Act  of 
1890  runs  on  the  lines  of  binding  everybody,  and  the 
words  of  any  scheme  under  that  section  should,  if 
required,  be  strained  so  as  to  benefit  everybody. 

That  being  so,  although  I  decline  to  make  any 
order  against  the  respondents  as  guarantors,  I  think 
that  the  applicants  are  entitled  to  have  their  amended 
proof  admitted  even  now  when  there  may  be  no 
estate,  though  I  think  it  is  possible  there  may  be  a 
residue  against  which  they^  can  prove.  As  each  side 
has  failed  here  on  a  question  of  principle  there  will 
be  no  order  as  to  costs. 

Nicholls  &  Co.  appealed. 

June  18. — Muir  Mackenzie  for  the  appellants. 

H.  Reed,  Q.C.,  and  E.  Morten ;  Bousfidd,  Q.C.,  and 
P.  Bose-InneSf  for  the  respective  respondents,  were  not 
called  upon  to  argue. 

Lord  Ebher,  M.B. — ^The  only  point  remaining  in 
this  case  for  us  to  decide  is  whemer  the  learned  judge 
who  tried  the  case  ought  to  have  made  the  declaration 
which  the  appellants  asked  him  to  make,  and  which 
really  came  down  to  this :  that  the  trustees  should  -paj 
him  7s.  fid.  in  the  pound  upon  the  unsecured  debt  due 
to  this  creditor  from  the  debtor.  We  have  nothing  to 
say  as  to  the  form  of  the  order  drawn  up  by  him,  for 
it  is  admitted  that  everything  was  regular,  and  there- 
fore all  we  have  to  decide  is  whether  the  judge 
should  have  made  this  particular  order  under  the 
particular  droumstances  of  this  case,  and  our  decision 
will  therefore  be  limited  to  that  question  alone.  To 
decide  that  question  it  is  necessary  to  look  first  at  the 
scheme  of  arrangement  itself.  Under  that  we  find 
that  in  consideration  of  the  property  of  the  debtor 
being  assigned  to  the  trustees,  they,  as  a  further 
security,  offered  to  give  personal  security  up  to  7s.  6d. 
in  the  pound,  to  be  secured  by  promissory  notes 
lodged  with  the  official  receiver.  Now,  these  trustees 
were  not  in  the  position  of  debtors  of  the  creditors  of 
the  bankrupt.  There  was  no  liability  upon  them  to 
pay  anything  to  the  bankrupt's  estate  irrespective  of 
the  fact  that  they  were  trustees.  There  was  no 
contract,  they  were  simply  trustees,  and  they 
gave  these  promissory  notes  in  respect  of  no  debt 
due  from  themselves,  but  merely  in  order  to  secure 
to  the  creditors  the  payment  of  a  certain  part  of  their 
debts.  Their  relation,  therefore,  became  that  of 
simple  guarantors,  and  there  is  notlung  imder  the 
statute  which  says  that  as  such  guarantors  these 
trustees  were  not  to  be  entitled  to  all  the  risrhts  which 
otherwise  as  guarantors  they  would  be  able  to  claim. 
When  they  undertook  to  become  guarantors  they 
placed  a  limitation  on  their  liability.  The  promissory 
notes,  which  were  to  come  to  maturity  on  certain 
fixed  dates,  were  to  be  delivered  to  the  various 
creditors  who  accepted  the  arrangement  immediately 
after  it  received  the  approval  of  the  court.  The 
scheme  was  accepted  by  a  certain  number  of  the 
creditors  and  received  the  approval  of  the  court,  but 
it  was  not  until  two  of  the  instalments  had  become 
due  and  payable  that  the  appellant  thought  fit  to 
intimate  for  the  first  time  that  he  desired  to 
take   advantage  of  the  arrangement,   and  claimed 


to  be  entitled  on  proof  of  debt  to  the  benefit 
of  the  guarantee  given  by  the  trustees.  Ths 
trustees  refused  to  entertain  his  daim,  and 
quite  rightly,  because  they  were  entitled  to  ssj 
that,  not  having  sent  in  his  claim  at  the  time  ths 
others  did,  they  had  calculated  what  their  liability  ss 
guarantors  then  was,  and  had  arranged  to  meet  the 
amount  of  that  liability,  and  it  would  be  obviously 
unfair  that  they  should  be  liable  to  have  their  calcu- 
lations upset  by  a  creditor  putting  in  a  daim  at  some 
subsequent  date.  If  this  kind  of  thing  were  allowed, 
then  guarantors  might  at  any  moment  find  the 
amount  of  their  liability  so  altered  that  tiie  arrange- 
ments they  had  made  to  meet  it  would  be  totslly 
insufficient.     For  these  reasons  I  think  the  learned 

dB^  was  perfectly  right  in  holding  that  this  creditor 
by  his  own  act  lost  the  right  to  call  upon  these 
gentlemen.  His  grounds  for  coming  to  that  decision 
are  set  out  with  great  deamess  in  his  judgment,  and 
I  agree  with  them  entirdy.  This  appeal,  therefore, 
must  be  dismissed. 

A.  L.  SiOTH,  L.  J. — ^I  agree  thas  our  decision  in 
this  case  should  rest  upon  what  is  the  true  con- 
struction tobeplaced  upon  the  terms  of  this  particu- 
lar scheme.  The  appellants  was  perfectly  aware  that 
a  scheme  had  been  put  forth  under  which  these 
ffentlemen,  as  the  debtor's  trustees,  were  to  carry  on 
his  business  as  best  they  could  for  the  benefit  of  his 
ereditors.  In  spite  of  knowing  all  these  facts,  and 
also,  we  must  assume,  all  about  the  guarantee,  1^ 
appellant  permitted  more  than  a  year  to  pass  by 
before  he  attempted  to  come  in  under  the  scheme  at 
all,  and  it  would  be  certainly  a  violation  of  the  rights 
of  these  gentlemen  as  guarantors  if  this  court  were  to 
hold  that  in  these  particular  circumstances  a  csH 
could  now  be  made  upon  them.  That  alone  forms  a 
suffident  reason  why  in  my  opinion  this  appeal  ought 
to  be  dismissed. 

BiGBY,  L.J.,  concurred. 

Appeal  di$mi8aed  with  co8i$. 

Solicitors  for  the  appellants,  HoUavM,  Son,  Coward, 
ds  HawhesUy^ 

Solidtors  for  the  respondent  Morter,  UilUarya. 

Solidtor  for  the  respondent  Harris,  R,  Chapman, 


From  Chan.  Div.     "J 
(Lindley,  Lopes,  and  >  May  12. 

Bigby,  L.JJ.)        j 

In  re  MoHTAau's  Sbttlexbnt. 

*     DBKBISHIBB  V,  MOHTAOir.   (<&•) 
Jurisdiction — SetUed  land — London  leaseholds — Baieing 
of  money  by  trustees  on  mortgage  for  purpoee  of 
pulling    down   and    rebuilding    houses — PeriBaneni 

benefit. 

Where  land  is  settled  in  favour  of  infants^  the  ooari 
has  no  jurisdiction  to  sanction  the  raising  of  money  by 
mortgage  of  the  settled  land  for  the  purpose  of  psUUi^ 
down  and  rebuilding  houses  tf^ereon,  although  the  valfss 
of  the  setUed  land  would  be  greatly  increcised  <A«re6y. 

Decision  of  Kekewich,  J.,  ante,  p.  380,  ajffirmed. 

Appeal  of  the  defendants  from  Kekewioh,  J. 
(reported  atUe,  p.  380). 

An  application  was  made  to  Kekswioh,  J.«  on 
originating  summons  for  the  sanction  of  the  oooit  to 
the  proposed  expenditure  of  a  sum  not  exoaeding 

(a.)  Beported  by  W.  Shalloross  Qobbabb,  Esq., 
Barrister^at-Law. 
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£8,500  by  the  tniftees  of  &  settlement  for  the  purpose 
of  pfilliDg  down  and  rebuilding  certain  houses,  by 
whioh  the  value  of  the  property  would  be  considerably 
enhanoed. 

Kekewioh,  J.,  held  that  the  court  had  no  jurisdiction 
to  flSDotion  such  a  scheme. 

The  defendants,  the  tenant  for  life  and  remainder- 
men nnder  the  settlement,  appealed. 

WarringUm,  Q.G.,  and  H.  E.  Wright,  for  the 
appellants. — If  the  trustees  were  absolute  owners 
aoting  for  the  best,  the  scheme  would  probably  be 
Offried  oat ;  the  question  is,  can  the  court  authorize 
it  where  no  express  power  is  given  ?  The  court  is 
not  soting  as  guardian  of  infants,  but  is  administering 
atmst.  What  is  proposed  is  not  salvage,  but  the 
parties  will  not  have  what  the  settlor  intended  them 
to  have.  Hihberi  ▼.  Cooke,  1  Sim.  &  S.  552,  is  cited 
in  order  to  show  that  there  is  no  jurisdiction,  but  that 
ii  not  correct.  Section  70  of  tiie  Conveyancing  and 
Law  of  Property  Act,  1881,  would  give  a  dear  title 
fo  a  mortgagee. 

T,  A.  Naahf  in  support  of  the  appeaL 

B.  B.  Boger9,  for  the  trustees  of  the  settlement. 

Lnmunr,  L.  J. — I  don*t  think  any  of  us  can  see  our 
way  to  saying  tiiat  we  have  jurisdiction.  Parliament 
has  never  gone  so  far  as  to  cure  this  Uot  on  the 
juisdiotiott.  If  the  parties  were  all  of  full  age,  no 
doubt  it  ooQld  be  done.  No  authority  goes  the  length 
of  saying  that  such  an  expenditure  can  be  sanctioned. 
Frith  V.  ObfiMTOfi,  19  W.  B.  886,  L.  B.  12  Eq.  169. 
goes  to  the  very  extreme,  and  there  the  rebuilding  of 
ua  house  was  only  sanctioned  because  it  had  become 
TmnooMi  owing  to  the  foundations  having  given  way; 
As  to  HMert  v.  Cooke,  I  do  not  understand  the 
prino^iiea  on  which  that  case  was  decided.  I  regret 
tlie  reaolt  at  which  we  are  bound  to  arrive,  and  the 
appeal  most  be  dismissed  with  costs. 

LoPBS,  Ii.  J. — ^The  applicant  in  this  case  wishes  to 
rsise  money  for  the  purpose  of  pulling  down  and 
nibaildinff  property,  l  have  very  uttle  doubt  that  if 
it  could  be  done  a  considerable  increase  of  income 
would  be  secured.  Has  the  court  lurisdiction  to 
make  snoh  an  order  P  It  is  perfectly  cuear  that  there 
is  no  provision  for  it  in  the  settlement,  and  there  is 
nothing  to  help  in  the  Settled  Land  Acts.  It  is  said 
that  the  court  has  jurisdiction  because  it  would  be 
vastly  for  the  benefit  of  the  infants ;  but  I  don't  think 
that  la  enough.  In  In  re  Jackson,  Jackson  v.  Talbot, 
21  Ch.  D.  786,  81  W.  B.  DijBf.  204,  Kay,  J.,  said:  "I 
think  thAt  this  jurisdiction  should  be  jealously 
exsrasedy  and  only  in  oases  which  amount  to  actual 
salvage."  This  case  cannot  come  within  that,  and  I 
think  Kekewich,  J.,  was  right  in  not  exercising  a 
jurisdiotian  wluch  he  did  not  possess. 

BlQBTs  Ii*J> — I  >m  of  the  same  opinion.  If  the 
Chaaoety  Division  has  the  jurisdiction,  it  must  be 
copfetfed  by  Act  of  Parliament,  and  not  assumed. 
Seotion  70  of  the  Conveyanoinff  Act,  1881,  was  not 
tDteoded  to  make  the  exercise  ox  the  jurisdiction  any 
lass  carefully  exercised  than  it  was  before.  The 
appeal  moat  be  dismissed. 

Appeal  dumissed. 

Soliciton,  Crte  A  Son;  Wood,  Bigg,  A  Naeh ;  Cree 
dSan. 


Igtgi^  Court  oC  3wtiu. 


Chan.  IMv.  )  March  31 ;  April  1,  2,  3,  6 ; 

StirHng,  J.  J  May  4,  6,  12,  19. 

ExoHANGS  Telsqeafh  Oo.  (Limitbd)  v.  The 
Centbal  Nxws  (Limited),  (a.) 

Copyright — 1  nfringement  —  Injunction — Exclusive  tn- 
formation — Bight  of  property. 

Information  acquired  by  the  eacpenditure  of  labour 
and  money  becomes  a  valuable  property  in  the  hands  of 
the  person  so  acquiring  it  and  can  be  communicated  upon 
suck  terms  as  he  thinks  fU,  Any  person  inducing  any^ 
one  to  whom  the  information  is  communicated  to  break 
the  contract  under  which  such  information  is  received 
will  be  restrained  by  injunction.  It  is  immaterial  that 
the  information  so  acquired  has  already  been  partly 
published  so  long  as  it  has  not  been  published  to  the 
whole  world  and  there  are  persons  who  are  willing  to 
pay  to  acquire  it. 

iSxchange  Telegraph  Co.  v.  Gregory,  [1896]  1 
Q.  B.  147,  44  W.  B,  Big.  44,  followed. 

This  was  an  action  by  the  plaintiffs  to  restrain  the 
defendants  from  improperly  copying  information 
collected  by  the  plainti£Es  and  communicated  by  them 
to  their  subscribers,  and  from  coumiunicating  the 
information  so  copied  to  the  subscribers  of  the 
defendant  companies,  ibe  Central  Ne^s,  and  the 
Column  Printing  Synd  cate  (Limited). 

The  plaintifEsi  who  lu-e  a  well-known  news  agency, 
have  a  system  whereby  they  collect  news  of  various 
kinds,  including  the  results  of  horse-races,  and  by 
means  of  telegraphic  apparatus  communicate  that 
news' to  subscribers  subject  to  certain  conditions,  one 
of  such  conditions  being  as  follows : 

**  The  news  supplied  by  the  company  is  to  be  used 
only  in  the  newspaper,  or  posted  only  in  the  dub,  news- 
room, office,  or  other  place  at  which  it  is  delivered. 
No  copy  of  it  shall  be  made  for  any  other  purpose 
than  for  such  publication,  and  it  shall  not  be  trans- 
mitted, communicated,  or  delivered  to  any  other 
party  or  parties  by  messenger,  telegraph,  telephone, 
or  otherwise,  nor  shall  the  subscriber  assign  the 
benefit  of  the  whole  or  part  of  this  agreement,  nor 
let  upon  hire  the  instrument  or  the  right  to  use  it, 
nor  in  any  way  part  with  the  possession  of  the 
instrument  without  the  written  consent  of  the 
company." 

It  appeared  that  for  about  a  year  previously  to 
NovemMr,  1896,  the  officers  of  the  plaintiff  compauy 
had  suspected  that  their  racing  information  was  being 
improperly  copied  by  the  Central  News.  They  were 
consequently  on  the  watch  for  anything  which 
might  enable  them  to  establish  a  case  against  their 
rivals. 

On  the  26th,  27th,  and  28th  of  November,  1896,  a 
race-meeting  was  hdd  at  Manchester,  and  on  eadi  of 
these  days  occurrences  took  place  whiih  confirmed 
these  suspicions,  and  led  to  the  brmping  of  the 
present  action.  Shortly  stated,  Hie  nature  of  these 
ocourrences  was  as  follows : 

The  plaintiffii,  after  the  conclusion  of  certain  races, 
published  results  which,  in  some  respects,  either  by 
accident  or  desi^,  were  erroneous,  and  immediately 
afterwards  published  corrections  of  the  inaccuracies. 
The  errors  thus  published  by  the  plaint^  were 
repeated  in  the  information  published  by  the  defen- 
dants, as  also  were  the  plaintiffs'  corrections.  There 
being  three  separate  instances  of  this  kind  on  the  3rd 
of  December,  1896,  the  phuntiffti  issued  theur*  writ 

(a.)  Reported  by  J.  I.  SmaJNO,  Esq.,  Barrister- 
at-Law. 
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against  the  Central  News,  and  a  motion  for  an  in-f 
junction  was  made.  The  witnesses  for  the  Central 
News  by  their  affidavits  denied  that  the  Central  Newd 
had  copied  the  plaintifib'  telegrams,  and  stated  thafc 
the  information  issued  by  them  on  the  three  days  in 
question  was  reoeiyed  in  the  ordinary  course  of 
business  from  the  Column  Printing  Syndicate.  The 
writ  was  then  amended  by  adding  the  syndicate  as 
defendants,  and  a  statement  of  d^m  was  deUvered, 
alleging  that  both  the  defendants,  or  one  or  other  of 
them,  copied  the  information  without  the  consent  of 
the  plaintifEiB. 

At  the  trial  of  the  action  the  plaintiffs  relied  upon 
the  three  instances  of  copying  already  alluded  to,  and 
also  upon  an  occurrence  which  took  place  on  the  1st  of 
January,  1897,  when  a  race-meeting  again  took  place 
at  Manchester.  On  that  occasion  the  National 
Hunt  was  run,  with  the  following  result :  *'  Knight 
of  Bhodes,  1 ;  Starlight,  2 ;  Summer  Lightning,  3." 
This  result  was  transmitted  from  Manchester  to  the 
plaintiffs*  office  at  Comhill,  where  the  plaintiflEs' 
officers  deliberately  altered  it  by  substituting  for 
'*  Summer  Lightning  "  «  Common  Blue,"  the  name  of 
another  horse  engaged  in  the  race.  The  communica- 
tions made  by  'the  plaintifib  to  their  subscribers 
ran  as  follows:  ''3.39,  Maachest'Or. — Knight  of 
Bhodes,  Starlight,  Common  Blue ;  four  ran.  3.39. — 
Baoe  started  at  3.34;  3.44,  Manchester. — Correction, 
Summer  Lightning  was  third.  *'  The  communica- 
tions made  by  the  Central  News  to  their  subscribers 
ran  thus  :  "  Knight  of  Bhodes  won,  3.41,  Manches- 
ter.— Knight  of  Bhodes,  Starlight,  Common  Blue; 
four  ran.  Manchester,  3.42. — .  •  •  another  result 
places  Summer  Lightning  third.** 

McCall,  Q,C,y  and  M.  SJiearman,  for  the  plaintiffs. 
—We  submit  that  this  case  comes  within  the  Exchange 
Telegraph  Co,  ▼.  Gregory,  [1896]  1  Q.  B.  147,44  W.B. 
Dig.  44. 

O.  EaatingSt  Q.C,  and  Bufm  laaacs,  for  the  Central 
'NewB.^Exchange  Telegraph  Co,  y.  Gregory  was  a 
different  case.  In  that  case  the  plaintiff  company 
Xudd  for  the  particular  information,  and  the  plaintiff 
company  would  not  give  it  to  anyone  else. 

C.  Macnaghten,  for  the  Column  Printing  Syndicate. 
— ^The  case  against  me  is  based  on  the  Exchange 
Telegraph  Co,  ▼.  Gregory,  and  that  fails  here.  In 
Gregory's  case  the  information  could  only  have  been 
got  from  a  subscriber,  but  here  it  might  have  been 
obtained  from  outside  sources. 

McCeJl,  Q.C,  replied. 

[Shearman  referred  to  Lanib  ▼.  Evans,  41  W.  B.  405, 
[1893]  1  Uh.  218 ;  Caird  ▼.  Sime,  36  W.  B.  199.  12 
App.  Cai.  326 ;  Prince  Albert  v.  Strange,  1  Mac  &  G. 
25 ;  Pollird  v.  Photographic  Co,,  37  W.  B.  266,  40 
Ch.  D.  315;  Bobb  y.  Green,  44  W.  B.  25,  [1895]  2 
Q.  B.  315  ;  end  Kiernan  v.  Manhattan  Quotation  Co,, 
cited  in  Sorutton  on  Copyright,  3rd  ed.,  p.  65.] 

Cur,  adv,  vult. 

May  19.— SxiBLlNa,  J.,  stated  the  facts,  and  held 
that  it  was  established  on  the  evidence  that  the  oom- 
mimicatioQS  made  by  the  plaintiffs  to  their  sub- 
scribers on  the  four  days  in  question  were  the  rescdt 
of  the  labour  of  persons  employed  and  paid  by  them, 
and  continued:  This  being  the  conclusion  of  fact, 
the  question  next  is  whether  there  is  any  and  what 
right  accruing  to  the  plaintiff  in  respect  of  it.  On 
that  point  it  was  contended  on  behalf  of  the  plaintiff 
that  the  case  was  governed  by  the  Exchange  Telegraph 
Co,  V.  Gregory,  in  which  injunctions  of  different  kinds 
were  obtained  by  this  same  plaintiff  company  against 
the  defendants.  One  of  the  injunctions  so  grapted 
was  based  on  the  right  of  property  in  the  plaintiffs  in 


certain  information  communicated  by  the  committee 
of  the  Stock  Exchange  to  the  present  plaintiffs,  and 
by  them  communicated  in  a  similar  way  as  intiie 

S resent  case  to  their  subscribers  subject  to  their  ooii- 
itions  as  to  publication.  The  defendant,  who  was 
not  a  subscriber  to  the  plaintiff  company,  in  that  case 
induced  a  person,  which  was  contrary  to  his  con- 
tract, to  communicate  the  information  so  commoui- 
catedby  tiie  Stogk  Exchange,  and  paid  for  by  the 
plaintiff,  to  him.  An  injunction  was  granted  against 
that.  It  was  sought  to  distinguish  the  present  case, 
as  it  was  said  that  in  that  case  the  information  had 
never  become  public.  It  was  collected  by  the  com- 
mittee of  the  Stock  Exchange  for  their  own  purposes 
and  sold  to  the  plaintiffs,  and  was  never  in  any  sense 
published  until  it  came  to  their  subscribers,  whereas 
m  the  present  case  it  was  said  that  the  information 
had  become  public  to  the  world  at  Manchester,  and 
that  there  could  be  no  property  in  it. 

Now,  it  appears  to  me  that,  although  the  informa- 
tion was  m»le  known  to  a  large  number  of  persons, 
it  was  not  made  known  to  the  whole  world.    A  great 
number  of  persons    were   ignorant  of  it*     By  the 
expenditure   of   labour    and   money   the    plamtiffii 
acquired  this  information,  and  it  was  in  their  hands 
at  the  particular  time  valuable  property  in  this  sense, 
that  persons  to  whom  it  was  unknown  ware  willing 
to  pay  and  did  pay  money  to  acquire  it    The  plain- 
tiffs were  at  full  liberty  to  communicate  that  informa- 
tion  upon  such  terms   as  they    thought   fit,   and 
accordingly  they  communicated  it  to  their  sobacriben 
upon  terms   which  I  have  already  mentioned.    A 
subscriber   who  communicated  the   information  to 
third  parties  contrary  to  those  terms  would  commit 
a  breach  of  contract,  and  he  might  be  restrained  by 
injunction  from  so  doing.      The  third  party    who 
induced  a  subscriber  to  break  his  contract,  and  in 
that  way  acquired  and  published  information  con- 
trary to  his  contract,  might,  according  to  the  decision 
in  The  Exchange   Telegraph   Co,  v.  Gregory,  be  also 
restrained  by  injunction. 

[His  lordship  then  held  that  it  Was  established  in 
the  evidence  as  against  the  Column  Printing  Syndi- 
cate that  they  published  for  their  own  benefit 
information  acquired  from  or  through  some  aabsoriber 
to  tiie  plaintiffs^  with  knowldd^  or  notice  on  the 
part  of  their  manager  that  it  was  information  acquired 
contrary  to  the  terms  imposed  on  the  plaintiffs'  sub- 
scribers, but  that  as  regards  the  Central  News  the 
case  was  not  made  out.] 
.  Judgment  accordingly. 
Solicitors,  Nicholson  ds  Crouch  ;  Smith  ^  OofUn, 


Chan.  Div.    ) 
Eekewich,  J* ) 


March  27;  Aprils. 


In  re  Sikolair. 
Allek  V,  SnroLAUu 
HoDGKors  V.  SmcLAiB.  (a.) 

AdministraJtion — Annuity  payable  during  life  or  until 
alienaiion  —  Administrxition  action —  Vcduatii^  of 
annuity — Payment  into  court--^Annuitant  enHUed  to 
payment  out  of  whole  fund. 

Where  an  annuity,  payable  to  the  aanuiiant/or  lift 
or  until  alienation,  had  been  valued  in  a  creditor's 
action  for  the  administration  of  the  gr(intar*a  eetaie  and 
the  amount  of  such  valuation  paid  into  court  to  ths 

account  of  the  annuitant, 

(a.)  Boported  by  B.  J.  A.  M0£RIS0K»  Ssq.,  Banistcr- 
at-Law. 
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Held,  that,  notwithstanding  the  condition  relating  to 
alienation^  the  annuijkint  locte  entitled  to  have  the  whole 
fund  in  court  paid  out  to  him» 

Petition. 

By  an  indenture  dated  the  23rd  of  June,  1890,  and 
mftde  between  G^rge  Sinclair,  of  the  one  part,  and 
JBoae  Lethhridge  of  the  other  part,  GhBorge  Sinolair 
ooveDanted,  until  the  petitioner  (George  William  Oayen- 
diflh  Yeqn,  the  nephew  of  Kose  Lethhridge)  should 
attiin  or  die  under  the  age  of  seventeen,  to  pay  Bose 
Lethhridge  for  the  boaefit  of  the  petitioner  an 
umnity  of  £120,  and  until  he  should  attain  or  die 
under  the  age  of  twenty-one,  to  pay  her  for  the 
petitioner's  Mnefit  an  annuity  of  JCIOO,  and  would, 
after  the  petitioner  attained  twenty-one,  pay  the 
petitioner  £80  a  year  for  his.  life  or  until  he  should  do 
or  suffer  some  act  or  thing  whereby  or  by  means 
whereof  the  said  annuity  or  any  part  thereof,  if 
belonging  to  him  absolutely,  would  become  vested  in 
or  payable  to  some  other  person  or  persons,  whioh- 
eTer  should  be  the  shorter  period,  the  said  annuities 
to  be  payable  by  equal  quarterly  payments  on  the 
Qsnal  quarter  days. 

By  another  indenture  bearing  the  same  date  and 
made  between  the  same  parties,  (George  Sinolair 
entered  into  covenants  of  a  similar  nature  for  the 
benefit  of  Margaret  Cavendish  Venn,  Bose  Leth- 
bridge's  neioe. 

The  petitioner  was  bom  on  the  19th  of  November, 
1875. 

Geoige  Sinolair  died  in  Jul^,  1893,  and  in  the  same 
year  the  two  creditor's  actions  above-named  were 
ooumenced  against  his  executrix  for  the  administra- 
tioa  of  his  estate,  and  by  the  certificate  of  debts, 
dated  the  lOth  of  May,  1895,  and  made  in  pursuance 
of  the  order  on  further  consideration,  Bose  Leth- 
hridge was  certified  to  be  a  creditor  of  the  estate  of 
Qeme  Sinclair  to  the  amount  of  £3,897  3s.  2d.,  of 
which  sum  £1,903  3s.  was  admitted  to  proof  in 
Ripect  of  the  petitioner's  annuities,  and  the  residue 
in  respect  of  Margaret  Cavendish  Venn's  annuitiee. 
Bach  sum  of  £1,903  28.  was  made  up  of  the  follow- 
ing items — ^namely,  £257  16<i.  for  arrears  unpaid  up 
to  the  24th  of  June,  1893,  £1,642  13s.  6d.  for 
Cipitalized  value  of  the  annuities  as  in  July,  1893, 
the  date  of  George  Sinclair's  death,  and  £2  128.  6d. 
for  one-half  the  allowed  costs  of  proving  the  said 
debt 

In  pursuance  of  an  order  in  the  said  action  dated 
the  I8th  of  July,  1895.  and  the  schedule  thereto, 
the  anm  of  £951  lis.,  being  a  dividend  of  lOs.  in 
the  £1  on  £1,903  2s.,  was  carried  over  to  the 
"account  of  (George  William  Cavendish  Venn  (the 
pedtiouer),  an  infant,  and  Bose  Lethbridee,  the  wife 
of  Charles  XiCthliridge,  his  trustee,"  and  a  similar 
dividend  was  carried  over  to  the  account  of  Margaret 
Cavendish  Venn. 

By  another  ofder,  dated  the  2dth  of  November, 
189o,  a  sum  of  £445  10s.  was  directed  to  be  paid  to 
Hose  Lethbtidge  out  of  the  above-mentioned  account 
for  arreara  of  the  petitioner's  maintenance,  and 
^12  3e.  3d.  for  the  cost  of  the  application,  and  the 
n^due  of  the  fund  was  ordered  to  be  invested  in 
Consols  to  the  account  of  the  petitioner  and  the 
tneome  thereof  paid  to  Bose  Xiethbridge  up  to 
October,  1896,  if  the  petitioner  should  so  long  live. 

By  a  further  order  dated  the.  15th  of  February, 
1896,  a  second  dividend  of  10s.  in  the  £l  on  the  said 
debt  of  Bose  Lethhridge  was  ordered  to  be  paid,  and, 
IMrBuant  thereto,  a  further  sum  of  £951  lis.  was 
invested  in  Consols  and  carried  over  to  the  petitioner's 
•eoount^  and  the  income  of  the  whole  fund  was  directed 
to  be  paid  to  Bose  Lethhridge  for  the  petitioner's 
■aintenaoce. 


The  petitioner,  attained  twenty-one  on  the  18th  of 
November,  1896. 

Before  Bose  Lethhridge  was  admitted  as  a  creditor 
of  the  estate  of  G^rge  Sinclair  in  respect  of  the  sum 
of  £3,897  3s.  2d.,  the  aboye-mentioned  annuities  were 
valued  by  Mr.  Colquhoun,  an  actuary  appointed  by 
the  judge  .in  chambers,  and  the  forfeiture  dause 
affecting  the  petitioner's  annuity  was  pointed  out  to 
him,  and  he  valued  such  annui^  with  full  knowledge 
of  the  facts.  [The  tenour  of  Mr.  Colquhoun's  report 
appears  in  the  following  judgment.] 

By  his  petition  the  petitioner  submitted  that  he 
was  entitled  to  the  fund  in  court,  being  the  capitalised 
value  of  his  annuity,  but  that,  if  he  was  not  so 
entitled,  he  was  entiUed  to  have  the  fund  invested  in 
the  purchase  of  an  annuity  for  his  life,  and  to  have 
provision  made  for  the  payment  of  such  annuity  until 
such  event  as  would  work  a  forfeiture  under  the 
aboye-mentioned  forfeiture  clause. 

Warrington^  Q.C,  and  Beaumont,  for  the  petition, 
asked  that  the  fund  in  court  might  be  paid  out  to  the 
petitioner,  and  referred  to  Ex  parte  Blakemore,  25 
W.  B.  488,  5  Ch.  D.  372, ;  Ex  parU  NeaU  28  W.  B. 
875, 14  Ch.  D.  579 ;  and  In  re  Jackson,  20  W.  B.  1023. 

A»  J,  Allen,  for  George  Sinclair's  executor. — I  sub- 
mit that  this  conditional  annuity  was  not  capable  of 
beine  properly  valued  and  that  the  petitioner  is  not 
entiUed  to  liave  the  fund  paid  out  to  him.  He  is 
only  entitled  to  have  £80  a  year  paid  out  to  him  so 
long  as  the  fund  will  last  and  he  fulfils  the  condi- 
tion. I  do  not  object  to  that.  I  submit  the  right 
course  to  pursue  is  that  adopted  in  Carr  v.  Ingleby, 
1  De  G.  &  Sm.  362,  cited  in  Seton,  5th  ed.,  vol.  2,  p. 
1384,  and  reported  as  a  note  to  Wroughton  ▼.  Colqu" 
huon,  1  De  G.  &  S.  357.  [Eekewioh,  J.,  referred  to 
Seton,  pp.  1377  and  2138  (Addenda),  and  to 
Gratrix  v.  Chambers,  2  Giff.  321,  9  W.  B.  Ch.  Dig.  5, 
and  Todd  v.  Beilby,  27  Beav.  353.] 

Warrington,  Q.C ,  in  reply,  referred  to  Ex  parte 
Batts,  27  W.  B.  927,  11  Ch.  D.  914. 

Cur.  adv.  vult 

April  8. — Kekewioh,  J. — ^The  question  which  I 
took  time  to  consider  was  whether  the  fund  now 
representing  the  annuity  of  £80  secured  by  the  deed 
of  covenant  of  the  23rd  of  June,  1890,  might  now  be 
paid  to  the  annuitant  in  satisfaction  thereof ,  or  what 
other  provision  ought  thereout  to  be  made  for  such 
annuity.  It  became  necessary,  under  the  circum* 
stances  mentioned  in  the  petition,  to  value  the 
annuity,  and  the  fupd  in  court  must  be  taken  as 
representing  that  value.  The  covenant  cannot  be 
strictly  fulfiled — ^that  is  to  say,  the  annuity  cannot 
be  paid  from  year  to  year  unless  (which  one  cannot 
anticipate)  forfeiture  should  ensue  before  the  fund  is 
exhausted.  The  rights  of  the  aimuitant  have  there- 
fore been  altered  by  operation  of  law  without  his 
default  or  assent.  There  can  be  no  doubt  that  if  the 
annuity  had  been  covenanted  to  be  paid  for  life 
simply,  the  rule  which  is  universally  adopted  in  the 
administration  of  estates  where  annuities  are  given 
by  will  and  cannot  be  paid  in. full  would  have  been 
followed,  and  the  fimd  in  court  would  have  been 
paid  to  the  annuitant.  This  course  is  adopted  as  a 
rough  method  of  giving  the  annuitant  the  beet  that 
can  be  obtained  for  him,  and  it  is  recognized  as  a  fair 
solution  of  a  problem  otherwise  presenting  some 
di£Bculties.  The  practice  may  be  said  to  have  been 
Fettled  by  Wrovghion  y.  Colquhoun,  and  it  has  long 
been  of  universal  application  in  cases  of  the  character 
above  mentioned.  The  difficulty  here  is  occasioned 
by  the  limitation  of  the  annuity  to  George  William 
Cavendish.  Venn  for  life,  *'or  imtil  he  shall  do  or 
suffer  some  act  or  thing  whereby  or  by  means  whereof 
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the  8aid  annaity  or  any  parfe  thereof,  if  belonging  to 
him  absolutely,  would  become  yested  in  or  payable 
to  eome  other  person  or  persons."  It  is  strange  that 
there  should  be  so  little  authority  on  the  question 
what  ought  to  be  done  when  an  annuity  is  thus 
limited,  and  because  it  cannot  be  paid  in  full  has 
been  Talued  and  become  represented  by  a  fund  in  the 
hands  of  executors  or  in  court*  In  Seton  on  Decrees, 
dth  ed.,  vol.  2,  p.  1384,  there  is  this  passage: 
*<  Where  assets  are  deficient,  an  annuity  should  be 
Talned  and  abate  proportionately,  and  the  apportion- 
ment belongs  to  the  annuitant  absolutely :  Wrought 
tonv.  Golquhoutiy  1  De.  G.  &  Sm.  357  ;  Innea  v.  Mitchell^ 
1  Ph.  710,  unless  given  subject  to  condition :  Garr  ▼. 
Ingleby,  1  De.  G.  &  Sm.  362."  There  can  be  no  doubt 
that  the  case  of  Carr  r,  Ingleby  here  referred  to  is  an 
authority  for  the  exception  to  the  general  rule. 
There  appacirs  to  be  no  other  authority  for  it. 
Counsel  have  been  unable  to  find  any,  and  my  own 
researches  have  been  equally  fruitless.  Carr  v. 
Ingleby  is  iep<  lied  only  as  a  note  to  Wroughion  v. 
CoLjuhoun.  Ttere  is  a  statement  of  facts,  and  this, 
with  the  order,  which  is  set  out  at  length,  justifies 
what  is  s  Aid  in  Seton,  but  there  is  no  report  of 
argument  or  judgment,  and  to  this  extent  the  case  is 
unsatisfaotory  as  a  guide,  standing  as  it  does  alone. 

I  have  found  some  later  cases  in  which  it  was  cited 
but  in  none  of  them  is  there  any  comment  on  it,  and 
the  only  case  which  it  appears  to  have  infiuenoed  is 
that  of  Gratrix  v.  Chambers  where  Stuart,  V.C.,  held 
th^t  a  proviso  as  to  forfeiture  of  an  annuity  prevented 
the  application  of  Wroughion  ▼.  Colquhoun.  That 
decision  is  open  to  two  observations  as  regards  the 
case  in  hand.  First,  there  was  no  valuation  of  the 
annuity  in  fact  (though  one  was  urged  by  counsel  as 
the  proper  method  of  arriving  at  the  proper  result) ; 
and  secondly,  the  Yioe-Chan(»llor  took  advantage  of 
a  charge  of  the  annuity  on  a  share  of  the  estate  to 
direct  it  to  be  paid  in  full  out  of  that  share  until 
exhausted.  Here  there  has  been  a  valuation  and  the 
only  fund  out  of  which  annuity  can  possibly  be  paid 
is  that  with  which  the  petition  seeks  to  deal.  It  is 
argued  on  behklf  of  the  respondent  that  the  contin- 
gency of  forfeiture  was  not  and  could  not  be  valued* 
That  it  is  difficult  of  valuation  is  true,  but  that  it 
could  not  be  valued  I  take  leave  to  doubt ;  and  in 
bankruptcy  such  valuations  are  of  necessity  made. 
It  is  important  to  observe  that  although  the  continu- 
ance of  the  annuity  depends  on  the  non-happening  of 
one  event,  on  the  happening  of  which  it  would,  so 
to  speak,  be  forfeited,  yet  there  is  no  gift  over,  and 
the  covenantor's  estate  can  have  no  daim  to  the  fund. 
It  seems  to  me  that  whatever  I  do,  strict  technical 
justice  is  beyond  my  power.  If  the  fund  is  paid  to 
the  annuitant  and  forfeiture  ensues  within  a  short 
period  he  will  get  more  than  was  intended  for  him. 
If  on  the  other  hand  I  order  the  dividends  to  be  paid 
to  him  he  will  certainly  get  far  less  than  is  due,  while 
the  fund  itself  would  remain  for  the  benefit  of  some- 
one having  no  daim  to  it ;  and  the  first  part  of  this 
result  will  probably  follow  if  I  take  the  intermediate 
course  of  directing  the  annuity  to  be  paid  out  of 
income  and  capital  until  the  fund  is  exhausted.  A 
better  attempt  at  justice  would  be  made  by  investing 
the  fund  in  the  purchase  of  an  annuity  for  the  life  of 
the  petitioner.  I  say  distinctly  for  his  life,  because  it 
appears  from  Mr.  Golquhoun's  statement  that  it  is  not 
possible  to  purchase  from  an  insurance  cffioe  an 
annuity  calculated  on  a  valuation  of  the  contingency 
of  forfeiture,  and  what  cannot  be  done  with  an 
insurance  office  is  certainly  out  of  the  question  with 
that  of  the  National  Debt  Commissioners.  Mr.  Col- 
quhoun  suggested  a  way  in  which  the  difficulty  might 
perhaps  be  met — namely,  by  fixing  a  surrender  value 
to  accrue  if  forfeiture  occurs,  but  here  again  I  am  met 


by  the  objection  that  there  is  no  one  to  whom  this 
advantage  can  properly  be  given.  Moreover,  al- 
though by  reason  of  the  covenantor's  estate  having 
paid  twenty  shillings  in  the  pound  there  was  in  the 
first  instance  appropriated  to  this  debt  a  sum  sufficient 
to  purchase  an  annuity  of  the  full  amount,  yet  by 
certain  reductions  which  have  been  made,  and  others 
which  must  now  be  nuide,  the  available  money  is,  or 
at  any  rate  may  be,  not  sufficient  for  the  purpose. 
Some  of  the  reduction  is  due  tb  expenditure  on  main- 
tenance of  the  petitioner,  and  to  that  extent  he  oould 
not  complain  if  an  annuity  of  less  than  £80  were 
secured  to  him ;  but  it  is  a  mere  accident  that  in  this 
case  the  fund  over  was  sufficient  to  purchase  an 
annuity  of  the  full  amount,  or  is  nearly  sufficient  for 
that  purpose  now.  The  principle  properly  applicable 
to  the  case  must  necessanly  be  the  same  whether  the 
sum  calculated  to  be  the  value  of  an  annuity  is  pro- 
vided in  full  out  of  the  covenantor's  or  testatot^s 
estate,  or  so  abates  with  other  demands  on  the  estate 
that  only  a  smidl  proportion  of  the  annuity  can  be 
secured.  Under  tnese  circumstances  and  in  view  of 
the  general  rule  of  administration  established  by 
Wroughton  v.  Colquhoun  1  am  disposed  to  order  the 
fund  to  be  paid  to  the  annuitant,  and  then  the  only 
question  is  whether  I  am  prevented  from  doing  thu 
by  the  authority  of  Carr  v.  Irigleby.  Of  course  I  am 
not  competent  to  overrule  that  case,  but  having  regard 
to  what  has  already  been  said,  I  do  not  think  that  I 
am  bound  to  follow  it.  I  shall  therefore  order  the 
fund  to  be  psid  out  to  the  annuitant. 

Solicitors,  W.  W.Box;  Allen  cfc  Son. 


March  26;  April  2. 


Ohan.Div.    ) 
Kekewich,  J. ) 

In  re  Jonbs. 
Ohbistmas  1^.  Joinsa.  (a.) 

Adminisiration  action — Costs — Administrator — Riglds 
of  administrator — Disallowance  of  charges — Interest 
on  balances — Debt  due  from  next-of-kin — Set-off  hy 
administrator— R>  8.  (7.,  1883,  ord.  63,  r.  1. 

Where,  in  an  administration  action  brought  hy  the 
next-of-kin  against  an  administrator  the  gretUer  part  of 
the  administrator's  daim  for  expenses  of  realization  had 
been  disallowed,  but  the  administrator  had  acted  bona 
fide  throughout^ 

Held,  that  tfie  administrator  should  be  allowed  his 
general  costs  of  an  administration  action,  notwithstand- 
ing the  disallowance  of  a  portion  of  his  clu*fn  fur 
expenses  of  realizcUion,  inasmuch  as  his  claim  teas 
neitlier  dishonest,  improper,  nor  monstrous  ;  and  also  that 
he  should  fiot  be  ordered  to  pay  interest  on  balances  of 
the  estate  which  he  had  retained  to  meet  such  claiiiu 

Some  of  the  next-of-kin  in  the  above  adn^iuistration 
action  had  brought  an  action  against  the  adtninistraier 
in  his  capacity  of  executor  in  another  estate.  This 
action  had  failed,  and  the  next-of-kin  toere  ardered  to 
pay  the  costs,  but  had  not  done  so. 

Held,  that  the  administrator  was  entitled  to  set  of 
this  debt  due  for  costs  against  the  shares  in  the  intestate*s 
estate  due  from  him  to  such  next-of-kin. 

This  was  a  summons  in  an  action  broaght  for  an 
account  of  the  share  of  an  intestate,  Eleanor  Jones, 
in  the  estate  of  James  Wright  Jones,  which  was  in 
the  hands  of  the  defendant  David  Jones,  as  adminis- 
trator of  the  estate  of  Bleanor  Jones. 

The  defendant,  by  an  account  delivered  pursuant 


(a.)  Reported  by  0.  C.  Heitslby,  Esq.,  Barrieter- 
at-Law. 
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to  an  order  in  tbe  action,  dlauned>  inter  olia^  to  be 
repaid  the  ram  of  £60  advanced  bj  him  for  the 
maintananoe  of  Eleanor  Jones,  and  a  sum  of  aboat 
£500  in  retpeot  of  expenses  inoaiTed  by  him  for  two 
joQzneya  to  South  Africa  (where  J.  W.  Jones's  estate 
was  sitcatad)  and  for  j^alization.  The  aoooont  showed 
that  he  had  received  £708  9s.  5d.  in  respect  of  the 
estate,  against  which  he  claimed  to  be  allowed  for 
expenses  £706  7s.  lid. 

The  defendant  was  son  of  Eleanor  and  brother  of 
James  Wright  Jones.  The  defendant  was  «1bo  sole 
executor  to  his  father,  James  Jones,  who  died  in 
1880,  and  in  1891  an  action  was  brought  aeainst  him 
hj  John  Jones  and  Mrs.  Elizabeth  WiUiams  (his 
Mother  and  sister)  to  revoke  the  pobate  of  the  will 
of  James  Jones.  This  action  failed,  and  John  Jones 
and  Elisabeth  Williams  wore  ordered  to  pay  to  the 
defendant  the  taxed  oosts,  amounting  to  £265 15s.  9d. 
This  sum  had  not  been  paid. 

By  an  indenture  of  the  Idth  of  January,  1893, 
Elisabeth  Jones  assigned  to  H.  W.  Christmas  (the 
plafntiif  in  this  action)  all  her  interest  under  the 
intestacy  of  Eleanor  Jones. 

On  the  2nd  of  January,  1895,  John  Jones  assigned 
all  his  share  under  such  intestacy  to  William  Parker 
to  secure  £175. 

By  his  certificate  made  in  the  present  action  on  the 
17th  of  May«  1895,  the  chief  clerk  found  that  David 
Jones  hsd,  as  legal  personal  representative  of  Eleanor 
Jones,  received  £708  9e.  5d.  in  respect  of  her  share  in 
tbe  estate  of  J.  W.  Jones,  and  had  paid,  or  was 
entitled  to  beaUowed  on  account  thereof  £93  lis.  lOd., 
leeving  a  balance  due  from,  him  of  £6U  178.  7d., 
and  disallowed  the  above-mentioned  daims  of  £60 
aDdX500. 

David  Jones  having  taken  out  a  summons  to  vary 
the  certificate,  which,  was  dismissed  with  oosts,  sub- 
sequently, under  an  order  of  the  12th  of  July,  1895, 
paid  the  balance  found  due  from  him  into  court,  and 
aa  inquiry  was  directed  as  to  what  balances  had  been 
in  his  hflmds  as  administrator,  during  what  periods, 
and  under  what  circumstances. 

By  his  certificate,  made  on  the  2l8t  of  May,  1896, 
the  oMsf  derk  found  that  the  defendant  as  adminis- 
trator had  in  his  hands  from  the  31st  of  March, 
1893,  to  the  .3l8t  of  January,  1894,  a  sum  of 
£Mi2  4s.  6d.,  and  from  the  Slst  of  January,  1894,  to 
the  15th  of  August,  1895,  the  sum  of  £614  178.  7d. 

The  plaintiff,  Harry  William  Christmas,  on  the 
13th  of  June,  1896,  took  out  the  present  summons, 
aakiiB^  that  tbe  defendant  might  be  ordered  to  pay 
interest  on  the  sum  of  £614  178.  7d.,  being  the 
halanoe  found  due  from  him,  costs  of  the  plaintiff 
and  other  parties  attending,  and  that  the  sum  of 
money  in  court  might  be  dutributed  as  specified  in 
the  schedule. 

The  estate  of  J.  W.  Jones  was  situate  in  the  Trans- 
vaal, said  was  at  first  supposed  to  be  worth  £20,000. 
It  wms  necessary  to  take  steps  to  ascertain  who, 
mider  the  Boman  Dutch  law,  was  entitled  to  the 
estate*  smd  the  defendant  being  advised  it  was  neces- 
aarw  for  the  purpose  of  reab'zation,  took  two  journeys 
to  South  Afnca,  believing  Jxmd  fide  that  he  was  en- 
titled to  be  repaid  his  expenses  in  so  doing. 

nfta  questions  as  to  the  interest  on  the  balances 
■ad  mm  to  oosts  were  argued  first. 

C  JB*  E.  Jenkins^  for  the  plaintiff. — ^The  adminis- 
ttmUxr  sdionld  pay  the  costs  as  nearly  the  whole  of  his 
f^bdwam  and  charges  were  disallowed.  It  is  within  the 
iTMiirrrHtm  of  the  court  (in  B.  S.  C,  ord.  65,  r.  1). 
Xbe  pro^ieo  makes  the  claimant  simply  a  creditor, 
ih€»u^^  here  he  happens  to  be  administrator  as  well. 
Tbe  joiun^*  to  the  Transvaal  were  not  in  his  capacity 
This  is  m  effect  a  breach  of  trust. 


He  was  the  catua  oawans  of  these  proceedings ;  he 
kept  money  and  applied  it  to  his  own  use,  and  the 
onus  is  shifted  upon  him  to  show  that  he  is  entitied  to 
his  oosts.  The  oalances  should  have  been  invested, 
and  he  should  pay  such  interest  as  the  court  may 
direct. 

Warrington,  Q.C.,  and  Bolt  were  only  called  upon 
as  to  costs  of  the  disallowed  charges. — ^The  defen&nt 
retained  these  sum8  bond  fidehelieYiae  he  was  entitled 
to  repay  himself  expenses  incurred.  Therefore  ho 
ought  to  be  allowed  costs.  Ord.  65,  r.  1  providjes  for 
■the  case  where  an  executor  has  been  guuty  of  mis- 
oonduct,  and  xmless  he  is  so  guilty  he  is  entitled  to 
Kosts :  In  re  Love,  Hill  v.  Spurgeon,  33  W.  E.  449,  29 
-Ch.  D.  348.  Tbe  administrator  has  not  *'  unreason- 
ably resisted  proceedings."  The  right  of  a  trustee  to 
the  general  costs  of  a  suit  is  the  same  as  that  of  a 
mortgagee,  **  unless  he  has  forfeited  them  by  some 
improper  defence  or  other  misconduct :  Turner  v. 
Hancock,  30  W.  R.  480,  20  Ch.  D.  303;  OotterellY. 
Stratton  (per  Selbome,  L.C.),  21  W.  B.  234,  L.  B.  8 
Ch.  Am,  295.  As  to  interest  on  balances,  it  is  only 
on  dennite  sums  in  his  hands  that  the  administrator 
can  be  ordered  to  pay.  In  this  case  the  administrator 
never  had  such  sums  in  his  hands. 

(7.  E.  E*  Jenkins,  in  reply .-^It  is  a  shocking  thing 
for  a  trustee  to  keep  a  whole  estate  in  his  hands  and 
say,  "  I  will  not  give  you  any  of  it."  In  re  Beddoe, 
Doumea  ▼.  CoUam,  41  W.  B.  17,  [1898]  1  Ch.  547. 
defines  what  is  *' unreasonably  resisting  prooeedmgs." 
The  question  is  not  *'  was  the  administrator  houMt," 
but,  «<has  he  acted  reasonably?"  The  certificate 
found  that  definite  balances  were  in  his  hands  at 
definite  times. 

:  KsKEtWicm^  J. — It  is  quite  possible  that,  if  the 
defendant  is  allowed  all  his  costs,  charges,  and 
expenses,  and  all  costs  as  between  solicitor  and  client 
of  this  action,  this  estate — already  small-^will  be 
made  much  smaller ;  and  I  agree  with  plaintiff's 
counsel  that  it  is  not  an  inaccurate  use  of  language  to 
describe  that  as  shocking.  The  estate  was  supposed 
to  be  £20.000,  but  afterwards  it  turned  out  to  be  only 
about  £708 ;  and  thus  the  beneficiaries  may  in  any 
event  get  very  much  less  than  they  anticipated.  That 
is  also  shocking.  But  what  I  have  to  consider  is 
something  of  very  much  greater  moment.  If  I  dis- 
allow the  administrator  these  oosts  —  to  whiuh, 
according  to  the  rules  and  practice  of  the  court,  he 
is  fairly  entitled — that  would  be  far  more  shocking, 
because  it  woidd  not  only  be  against  the  rules  and 
practice  of  the  court,  but  directly  contrary  to  honesty. 
A  man  who  fulfils  the  difficult  duties  of  administrator 
or  executor  and  trustee  is,  in  common  sense  and 
common  justice,  entitled  to  be  recouped  to  the  veiy 
last  penny  everything  that  he  expends  honestiy  and 
properly — ^that  is  to  say,  without  impropriety — ^in  his 
character  of  administrator,  executor*  and  trustee  ; 
and  the  question  which  I  have  to  consider  is  whether 
these  costs,  which  the  administrator  here  daims,  have 
been  incurred  by  him  without  impropriety  in  that 
character. 

Plaintiff's  counsel  puts  his  case  well  enough,  and 
says  this  man  comes  in  with  a  claim  against  the  estate 
which  he  is  unable  to  support ;  that  he  daims  as  an 
outsider ;  and  that  as  such  he  would  come  in  as  an 
ordinary  creditor,  and  as  regards  these  costs  he  ought 
to  fail  and  to  pav  the  costs  with  which  otherwise  the 
estate  will  be  saddled.  But  if  the  oosts  are  not  those 
of  an  outsider,  but  are  costs  inddent  to  the  perform- 
ance of  his  duty  as  administrator,  then  I  have  only  to 
consider  whether  he  has  incurred  these  costs  properly 
— that  is,  without  imprnwiety.  What  is  the  meaning 
of  .that?    Of  course,  if^an  action  is  brought  for  the 
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purpose  of  makiDg  the  execator  or  administrator 
liable  for  breach  of  tnuti  and  he  is  proved  to  have 
committed  a  breach  of  trusty  and  costs  are  incurred 
by.  xesistihg  the  suction  and  bringing  the  breach  of 
trust  home  to  the  executor,  then  it  is  only  right  that 
the  executor  should  pay  them  as  part  of  the  penalty 
for  the  breach  of  trust.  Ag^ain,  if  an  executor  brings 
in  any  claims  strictly  in  his  character  of  executor, 
which  the  court  can  see  from  the  evidence— doou- 
menta^  or  arising  out  of  cross-examination  or 
otherwise — or  by  a  sort  of  intuitive  process  or  general 
view  of  the  case,  are  not  honestly  brought  forward, 
then  the  court,  notwithstanding  the  general  rule,  ma^ 
fairly  deprive  the  executor  of  his  costs,  and,  if  he  is 
convicted  of  dishonesty  may  order  the  executor  to  pay 
the  costs  incurred.  And  again,  apart  from  dis- 
honesty, I  say  also  that  the  court  may  visit  the 
executor  with  costs  or  deprive  him  of  costs  where  the 
claim  is  of  a  monstrous  character — ^that  is,  one  which 
no  reasonable  man  could  say  ought  to  have  been  put 
forward,'  even  although  the  executor  may  have 
believed  it,  and  a  solicitor  may  have  prepaored  the 
case  and  counsel  may  have  argued  it.  In  a  case  of 
that  kind  the  court  has  quite  sufficient  power  to 
deprive  an  executor  of  oosts,  or  even  to  order  him  to 
pay  the  costs  occasioned  to  the  estate.  But,  subject 
to  these  limitations,  there  is  no  doubt  that  the  general 
rule  prevails,  and  that  an  executor,  even  although  he 
makes  a  mistake,  and  endeavours  to,  oharffe  against 
an  estate  items  which  the  law  will  not  a^w  Um  to 
charge,  even  though  one  oould  see  that  they  ought 
to  have*  been  omitted -and  .not  claimed,  and  even 
though,  as  in  this  case,  the  endeavour  to  prove  them 
has  failed,  and  a  summons  to  varv  the  certificate  has 
been  refused,  with  costs,  still  the  executor  or  ad- 
ministrator is  entitled  to  have  his  costs  out  of  the 
estate  if  .incurred  without  impropriety  or  fraud  or 
anything  which  can  be  termed  monstrous. 

[On  the  facts  his  lordship  came  to  the  conclusion 
that  there  was  no  want  of  honesty  or  breach  of  trust 
on  the  part  of  the  defendant, -nor  impropriety  or  any- 
thing that  oould  be  termed  monstrous  m  the  claims 
which  he  put  forward,  although  the  claims  for  the 
£60  and  the  £500  coidd  not  be  sustained.] 

It  seems  to  me  that,  under  these  circumstances,  I 
have '  no  discretion.  If  I  had  I  should  certainly 
exercise  it  by  allowing  these  costs.  I  think  the 
defendant  is  entitled  to  them,  because  he  has  acted 
honestly.  These  are  expenses  which  were  not  in- 
curred in  the 'first  instance  in  his  character  as  ad- 
ministrator ;-  but  he  has  now  come  here  in  his  character 
as  administrator  to  sustain  his  claim,  and  all  that  I 
am  now  considering  is  whether  his  reasonable  costs  of 
trying  to  sustain  it  ought  to  be  allowed.  It  seems  to 
me,  on  the  principle  of  several  cases  which  have  been 
cited/  and  upon  the  general  rule  laid  down  by  Lord 
Selbome  in  CoUerelly.  Stratton^  and  the  general 
practice  of  the  court  imder  the  general  order,  tJiat  I 
am  bound  to  do  that ;  and  if  it  is  a  matter  for  my 
discretion  I  think  I  ought  to  do  it,  and  not  a  bit  the 
less  because  I  shall  very  much .  lessen  the  money 
coming  to  the  beneficiaries  interested  in  the  estate. 
I  think,  therefore,  I  must  allow  the  defendant  all  his 
costs  of  the  action,  including  his  costs,  charges,  and 
expenses.  •  It  will  be  necessary  in  sending  the  matter 
to  the  taxing-master  to  explain  that  the  costs, 
charges,  and  expenses  are  not  to  include  item  5  or 
items  14  to  36  (being  the  items  which  make  out  the 
two  sums  of  £60  and  £500)  in  the  account.  They 
must  not  be  brought  in  as  costs,  charges,  and  ex- 
penses. 

The  other  question  is  equally  important  in  adminis- 
tration actions,  and  that  is,  whether  the  executor  is 
to  be  charged  with  interest  on  the  balances  found  by 
the  certificate.    The  order  is  this:  There  is  an  in- 


quiry whether  the  defendant  as  administrator  of 
Eleanor  Jones  has  had  part  of  the  estate  in  his  hands, 
and,  if  so,  for  what  periods  and  under  what  dream- 
stances.  Plaintiff^s  counscd  says  that  in  resisting  the 
claim  for  interest  the  defendant  is  seeking  to  vary  the 
chief  derk's  certificate.  I  do  not  agree  with  that 
argument. 

That  inquiry  precisely  follows  Form  No.  6  in 
Seton's  Forms,  voL  2,  p.  983.  That  is  the  form  of 
order  when  the  court  intends  to  hold  an  even  hand 
respecting  the  liability  of  an  executor  for  interest  on 
balances  such  as  these.  That  is  shown  by  the  inser- 
tion of  the  words  "  under  the  dicomstanoes."  It  is 
to  be  decided  hereafter  whether  the  circumstaooes  are 
such  that  the  court  has  to  fix  the  executor  with 
interest.  In  Form  7  in  Seton  interest  is  charged  oq 
the  balances  in  the  hands  of  the  defendant  under  the 
aocount  of  the  general  personal  estate  from  twel?e 
months  after  the  testator's  death,  showing  that 
interest  after  the  testator^s  death  should  be  paid  on 
the  money  remaining  from  time  to  time  in  the 
executor's  hands.  Form  No.  8  directs  an  inquiiy 
whether  any  and  what  balances  have,  sinoe  tiie  date 
of  the  order,  been  improperly  retained  by  the  plain- 
tifb,  and  interest  is  to  be  computed  on  such  balanoss. 
What  are  the  circumstances  here  P  The  money  was 
not  in  the  pocket  of  the  administrator;  it  was  not 
employed  in  his  business ;  it  had  not  been  advaooed 
to  anyone,  or  lent ;  he  had  simply  paid  it  away  in  tiie 
manner  which  he  ought  not  to  have  done,  no  doubt, 
as  against  the  estate,  but  was  not  iinproper  in  itself. 
It  would  be  wrong  now  to  say  that  interest  on  these 
balances,  on  whidi  the  admimstrator  has  made 
nothing,  should  be  now  paid  by  the  defendant.  It 
seems  to  me  that  as  regards  that  point  the  plaintiff 
fails.'     ' 

The  further  question  was  then  argued  as  to  whether 
the  defendant  could  set  off  the  oosts  due  to  him  in  the 
action  by  J.  Jones  and  Mrs.  Williams  against  the 
shares  due  to  them  respectively  as  next-of-kin  of 
Eleanor  Jones. 

WarrinffUm,  Q,C,t  lor  the  defendant. — Ta^flcr  v. 
Taylor,  23  W.  B.  719,  L.  B.  20  Eq.  155.  There  is  a 
right  to  set  off. 

C  E.  K  Jenkins,  for  the  assignees  of  the  shares* — 
There  is  no  such  right,  inasmuch  as  the  debta  are  not 
due  on  the  same  right :  Whitaker  v.  Rusk,  Amb.  407. 
One  of  the  assignments  was  after  the  decree  of  the 
Probate  Court:  Middhton  v.  Pollock,  23  W.  B.  766; 
Mtdlicot  V.  Bowes,  1  Yes.  sen.  207 ;  BUhop  ▼.  Churchy 
3  Atk.  691 ;  In  re  Willis,  Percival,  <fe  Oo.^  Ex  parU 
Morier,  28  W.  B.  235,  12  Oh.  D.  491.  The  mon^  is 
due  from  the  administrator  in  his  fiduciary  oapadty ; 
therefore  there  can  be  no  set  off.  In  re  Knapmaa, 
Knatman  v.  Wre/ord,  30  W.  B,  395,  18  Cb.  D.  300, 
can  be  distinguished. 

Kekbwich,  J.— If  the  decision  of  the  Master  of 
the  Bolls  in  Taylor  v.  Taylor  is  sound,  it  seems  t>» 
me  that  it.  completely  covers  this  case.  It  is  a 
decision  by  a  judge  of  co-ordmate  jurisdiction,  and 
more  than  twenty  years  old,  and  counsel  on  neither 
side  have  been  able  to  find  any  casein  which  ihU 
decision  has  been  criticised.  That  goM  a  long  way 
towards  saying  that  I  am  bound  to  follow  it.  The 
argument  to  the  contrary,  under  these  circamatances 
must  rest  entirely  on  this — that  the  Master  of  the 
Bolls  was  deddmg  a  case  adversely  to  a  aeries  of 
previous  decisions  which  bound  him,  and  that  be,  in- 
advertently or  otherwise,  departed  from  -  them,  and 
that  I  am  not  to  follow  him.  That  argament  is  nos 
tenable. 

Without  laying  any  stress  upon  the  expettenoe  and 
judicial  power  of  Sir  Qeorge  Jessel,  I  observe  tiiat 
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there  10  not  the  slightest  indioation  in  his  judgment 
of  an  intention  to  depart  from  the  other  cases.    He 
had  the  case  of  Whitaker  ▼.  Bash  cited  to  him,  and 
also  his  own  decision  in  MiddUUm  v.  Pollock,  and  I 
obMrmthat  in  that  case  nearly  all  the  cases  cited  by 
oonaael  for  the  plaintiff  were  referred  to  on  this 
rabject  and  recognized.    Therefore,  I  most  take  him 
to  have  come  to  the  conclusion  that  what  he  said  in 
Ti^hr  V.   Taylor  was  consistent  with  those  earlier 
cases.     If  he  so  held,  it  is  not  right  for  me  to  say  that 
he  did  not  rightly  so  hold.     As  regards  the  case  of 
Whitaker  ▼.  Hush,  it  is  to  be  observed  as  an  example 
of  many  cases  which  have  been  referred  to  as  illus- 
trating the  principle  that  one  debt  cannot  be  set  off 
against  another  if  they  are  debts  in  different  rights. 
That  18  the  marginal  note  in    Whitaker  ▼.  Bush  to 
which  the  judge  referred  in  giving  judgment.    Sir 
George  Jessel  cannot  have  intended  to  go  against 
these  decisions.    What  he  did  intend  to  decide  was 
that  this  particular  case  was  not  an  instance  of  two 
claims  arising  in  different  rights.    There  is  this  slight 
distinction  between  Taylor  v.  Taylor  and  this  case- 
namely,  that  there  the  defendant  had  lent  sums  of 
money  to  the  plaintiff,  and  counsel  for  the  plaintiff 
aays  that  shows  that  he  recognized  his  position.    I 
do  not  see  that,  or  that  there  u  the  slightest  differ- 
enoe  between  an  advance  out  of  funds  in  pocket  and 
a  liability  arisiog  from  a  judgment  of  the  Court  of 
Ph>bate. 

Therefore,  the  question  resolves  itself   into  this. 
Whether  the  two  claims  arise  in  different  rights  or 
not?    The  case  of  Cooper  v.  Cooper,  22  W.  B.  713, 
L.  B.  7  H.  L.  53.  is  useful  as  showing  what  position  the 
next-of-kin  are  in  as  regards  the  estate.    They  have 
a  substantial  interest  in  the  property ;    they  cannot 
get  it  until  the  account  is  made  out  and  the  debts 
paid,  and  the  estate  cleared.    Starting  from  the  very 
first  moment  of  the  death  of  the  intestate,  they  have 
a  substantial  interest  in  the  property.    The  adminis- 
trator is  not  a  trustee  for  the  next-of-kin  in  the  strict 
senee   of  the  word.    But  he  has  a  duty  to  them, 
lubject  to  the  payment  of  all  the  debts  and  claims 
vpoa  the  estate— namely,  to  hand  over  to  each  of 
them  bis  aliquot  share  of  the  estate.    He  is  in  the 
pocltiofn  of  bailiff  for  them  of  their  share  in  the 
estate.       When  once  it  is  ascertained,  their  claim 
againat  him  is  a  legal  daim.    Therefore,  if  they  owe 
him  money,  he  has  a  right  to  set  off  against  that  the 
money  to  which  they  have  a  claim.     That  is  what  I 
ondersta&d  the  Master  of  the  Bolls  said  in  Taylor  v. 
Taylor,  at  p.  160 :  •*  I  ask  to  set  off  a  personal  legal 
debt  due  from  you  to  me."      Then,  as  regards  this 
pertioiilar  case,  counsel  for  the   plaintiff  has    not 
argued  one  point  anticipated   by   counsel  for   the 
dmndant — ^namely,  that  the  money  has  been  paid 
into  court.    It  could  not  be  aivued.    The  money  is 
paid  into  oourt  for  safe  custody  in  order  that  the 
repreeentative   may   be    himself    discharged    from 
liability  when  the  money  is  claimed.     I  think  it  is 
quite  nght  to  say  that  that  would  no  more  oust  the 
ngffat  of  set-off  than  the  right  of  retainer. 

The  other  point  is  a  different  one.  Mr.  Jenkins 
represents  two  of  the  next-of-km.  Both  of  them 
daim  derivatively  and  are  assignees,  and  as  regards 
one  of  them  his  title  arose  after  his  debt  became  due 
from  the  assignor  to  the  defendant  by  reason  of  the 
jod^ment  in  the  Probate  Court  As  regards  that,  he 
most  idsim  subject  to  any  right  of  set-off,  if  it  exists. 
As  regards  the  other,  the  assignment  was  made  before 
tbe  jadffment  of  the  Probate  Court,  and  it  was 
mrgmed  that,  therefore,  that  operated  to  attach  to  the 
sbsce  mt  once,  so  that  the  judgment  at  a  later  day 
eoold  not  aflSBNOt  the  right  of  the  assignee  to  ^  paid 
the  shsre.  Everyone  who  takes  an  assignment  of  a 
In  ma  estste  in  tbe  bands  of  a  legal  personal 


representative  must  take  it  subject  to  the  settlement 
of  accounts  as  between  the  assignor  and  the  legal 
personal  representative,  and  it  matters  not  whether 
they  are  accounts  in  the  administration  of  the  estate 
or  accounts  between  the  assignor  and  the  legal 
personal  representative. 

Under  these  circumstances  I  shall  follow  Taylor  v. 
Taylor,  The  order  will  be  for  the  distribution  of  this 
JBstate  according  to  the  minutes  annexed  to  the 
summons,  except  that  the  two-sixteenths  payable  to 
the  plaintiff  and  the  two-sixteenths  payable  to 
William  Parker  will  be  retained  by  the  defendant. 

Solicitors,  J.  M.  Umpleby ;  Field,  Eo$co€,  &  Co,,  for 
Evan,  Morris,  db  Co.,  Wrexham. 


May  6,  7. 


Chan.  Div.  ) 

(Vaughan  Williams,  J.)  J 

In  re  London  Mbtallttbgical  Co.  (No.  2).  (a.) 
Company  — Winding  up  —  Liquidator  —  Litigation  — 
Authority  of  the  court  or  of  the  committee  of  inspection 
—Companies  (Winding-up)  Act,  1890  (53  dt  54  Vict. . 
c.  63),  s.  12,  sub-sections  1-4. 

An  order  to  the  liquidator  of  a  company  directing  him 
tocaU  up  all  uncalled  capital,  and  *'for  that  purpose  to 
take  all  necessary  proceedings  for  enforcing  such  calW* 
is  not  an  authority  to  him  under  section  12,  suh-seetions 
1-4,  of  the  Companies  (  Winding-up)  Act,  1890,  either 
to  commence  adions  against  such  contributories  or  to 
employ  a  solicitor  without  further  authority  of  the  court 
or  of  the  commiUee  of  inspection. 

But  where  such  unauthorized  actions  have  been  com- 
menced the  committee  of  inspection  may  sanction  sub- 
sequent proceedings  in  such  fictions,  and  such  proceedings 
are  then  authorized  within  the  meaning  of  section  12  of 
the  Act. 

Summons  by  the  official  receiver  asking  for  a 
review  of  the  taxation  of  the  costs  of  ike  liquidator 
of  the  company  in  taking  proceedings  against 
contributories. 

The  company  was  being  wound  up  and  there  was 
ako  a  debenture-holders  action  to  enforce  their 
security  which  covered  the  uncsJled  capital  of  the 
company.  The  same  liquidator  had  beoi  appointed 
in  both  proceedings. 

On  the  24th  of  May,  1894,  the  liquidator  took  out 
a  summons,  entitled:  « Between  William  Francis 
Courthorpe  plaintiff  and  the  London  Metallurffioal 
Co.  defendants  " — which  was  the  debenture-holders' 
action — and  *'  in  the  matter  of  the  Companies  Acts, 
1862  to  1890,  and  in  the  matter  of  the  London 
Metallurgical  Co,  (limited),"  for  an  order  of  direc- 
tions as  to  who  was  the  proper  person  to  get  in  and 
receive  the  amounts  of  the  calls  mtended  to  be  made 
by  the  liquidator  on  the  contributories  of  the  above- 
named  company,  and  that  the  above-named  plaintiff, 
the  debenture-holders,  or  Mr.  C.  P.  King,  as  the 
receiver  in  the  action,  might  be  ordered  to  indemnify 
the  liquidator  against  all  charges  and  expenses  which 
the  liquidator  might  incur  or  become  liable  to  for 
the  making  and  conferring  of  such  calls,  and  in  case 
the  parties  differed,  that  such  indemnity  might  be 
settled  in  chambers. 

On  the  29th  of  May  he  obtained  an  order  direct- 
ing him  to  call  up  any  uncidled  capital  on  the  shares 
held  by  the  contributories,  and  **  for  this  purpose  " 
to  ''take  all  necessarv  proceedings  for  enforcinff 
such  calls,  and  out  of  the  first  moneys  coming  to  his 

(a.)  Beported  by  C.  W.  Mead,  Esq.,  Barritter-at- 
Law. 
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High  Covn, 


hands  in  respeot  thereof"  should  be  at  liberty 
to  retain  £100  to  proTide  for  his  proper 
costs,  charges,  and  expenses  of  and  incident 
to  making  such  calls  and  enforcing  the  same. 
The  order  was  made  without  prejudice  to  the 
liquidator's  claim  for  any  further  allowance.  Without 
any  further  authority  the  liouidator  proceeded  to 
employ  a  solicitor  and  to  oring  sundry  actions 
against  contributories  for  the  payment  of  calls,  and 
incurred  costs  in  so  doing ;  some  of  the  subsequent 
proceedings  in  some  of  these  actions,  however,  received 
authority  from  the  committee  of  inspection.  When 
these  costs  came  to  be  taxed  the  taxing-master 
allowed  the  costs  of  all  the  actions.  The  official 
receiver  objected  to  the  allowance  of  the  costs  of 
these  actions  as  follows :  "  The  items  objected  to  are 
so  much  of  the  pages  named  as  relate  to  the  costs  of 
the  actions  commenced  by  the  liquidator  against  con- 
tributories of  the  company  to  recover  the  amount  of 
call  due  from  them.  Under  section  12,  sub-section  1, 
of  the  Companies  (Winding-up)  Act,  1890,  it  was 
necessary  for  the  liquidator  to  obtain  the  leave  of 
the  court  or  of  the  committee  of  inspection  to  com- 
mence any  such  action,  and  such  leave  was  not 
obtained.  ^  The  liquidator  did  not  obtain  the 
sanction  either  of  the  court  or  of  the  committee  of 
inspection  to  employ  a  solicitor  in  such  actions  pur- 
suant to  section  12,  sub-section  4,  of  the  said  Act.  If 
the  order  of  the  29th  of  May,  1894,  is  an  authoritv  to 
the  liquidator  to  commence  such  actions  and  to 
employ  a  solicitor  in  the  same,  then  the  costs 
authorifled  to  be  incurred  are  limited  to  £100." 

The  taxing-master  answered  these  objections  as 
follows :  *<  The  order  of  Vaughan  WiUiams,  J.,  At 
chambers,  made  on  the  29th  of  May,  1894,  directed 
the  liquidator  to  call  up  the  uncalled  capital,  and  for 
that  purpose  to  take  all  necessary  proceedings  for 
enforcing  such  call.  Having  regard  to  that  order  it 
appears  to  me  that  it  was  competent  for  the  liquidator, 
in  the  exercise  of  a  reasonable  discretion  (acting 
under  the  advice  of  his  solicitor},  to  bring  actions  at 
law  and  to  take  bankruptcy  proceedings  without  any 
further  authority  from  the  court  or  any  authority 
from  the  committee  of  inspection.  Proceedings  such 
as  those  contemplated  by  the  order  involved  the 
employment  of  a  solicitor,  and  therefore  the  em- 
ployment of  a  solicitor  wss,  in  my  opinion,  sanctioned. 
The  solicitors,  whose  bill  I  have  taxed,  were  duly 
retained,  and  all  proceedings  taken  under  the  bill 
appear  to  have  been  taken  by  them  under  the  instruc- 
tions or  with  the  full  knowledge  and  approval  of  the 
liquidator.  The  order  of  the  29th  of  May,  1894,  did 
not  define  the  particular  proceedings  to  be  taken,  or 
restrict  them  in  any  way,  but  left  the  liquidator  to 
take  all  such  proceedings  as  might  be  necessary.  The 
order  did  not  limit  the  costs  in  amount  to  £l00.  It 
only  reserves  to  the  liquidator  costs  to  that  amount, 
leaving  him  afterwards  to  apply  to  the  court  for  any 
further  allowance  for  costs.  I  therefore  certify  the 
whole  bill  as  taxed  without  regard  to  any  limit.  I 
disallow  the  official  receiver's  objections  to  my  taxa- 
tion." 


The  official  receiver  now  applied  by  summons  to 
have  these  costs  disallowed. 

Inffle  Joyce,  for  the  official  receiver. — ^The  order  of 
the  29th  of  May,  1894,  did  not  authorize  the  liqui- 
dator to  commence  the  actions  to  which  we  object  or 
to  employ  a  solicitor.  He  should  have  obtained  the 
authority  of  the  court  or  of  the  committee  of  inspec- 
tion before  doing  so :  Companies  (Winding-up)  Act, 
1890,  s.  12,  sub-sections  (1),  (4), 

Buckley,  Q.C.,  and  Montague  Zim/i.— On  the  facts 
the  liquidator  was  justified  in  bringing  these  actions. 


They  were  necessary  in  orderto  enforce  the  compaoy's 
claims  against  contributories,  and  the  order  of  tbe 
29th  of  May  directed  him  to  take  all  necessary  pro- 
ceedings. He  was  therefore  justified  in  bringing 
these  actions,  and  the  taxed  bill  should  be  allowed. 

YATJGHAir  Williams,  J.— The  question  at  issue  is 
one  of  considerable  seneral  importanoa,  and  I  will 
try  to  lay  down  a  rufe  which  wul  be  useful  both  in 
the  present  case  and  in  other  cases.    In  the  present 
case  the  taxing-master  has  made  a  certificate  in  effect 
allowing  the  costs  of  all  tbe  actions,  and  it  was  only 
fair  to  the  liquidator's   solicitors  to   say  that,  as 
regarded  quantum,  not  much  has  been  taxed  off  that 
biOs.    They  may  be  taken,  therefore,  to  have  been 
reasonable  and  not  exorbitant  bills.     [His  lordship 
then  read   the  official  receiver's  objections  and  tbe 
taxing-master's  answer  thereto.]    Now    I  will  deal 
separately  with  the  two  grounds  on  which  the  taxing- 
master  disallowed  the  objections,  and  first  with  that 
referring  to  the  order  of  the  29th  of  May,  1894. 
niat  oraer  was,  as  appears  upon  the  faoe  of  the 
order,  based  upon  a  summons  dated  the  17th  of  April, 
1894,  which  is  issued  in  the  debenture-holders'  action 
and  in  the  winding-up  proceedings.  [His  lordship  then 
read  the  materiaTportions  of  the  summons,]    It  was 
common  ground  between  the  receiver  for  the  deben- 
ture-holders and  the  liquidator  that  when  the  som- 
mons  was  taken  out  the  capital  to  be  called  up  would 
to  a  certain  extent  be  required  to  satisfy  the  deben- 
tures, and  it  must  be  borne  in  mind  that  primarily 
the  capital  was  being  called  up  for  the  ben^t  of  tho 
debenture-holders,   and  that   they  were  pro   (anto 
masters  of  the  litigation  and  ought  to  indammly  the 
liquidator  as  against  the  costs.    The  order  made  en 
the  summons  was  that  the  applicant  do  call  up  any 
uncalled  capital  on  the  shares  held  b^  the  contribu- 
tories.   It  was  a  decision  on  the  question  who  should 
call  up  the  unpaid  calls.    It  is  established  that  the 
liquidator  is  the  proper  person,  and  following  tiiii 
practice  the  order  made  was  that  the  applicant,  the 
liquidator,  should  call  up  any  uncalled  capital  on  tiie 
slutres  held  by  the  contributories,   and   **  for  this 
purpose  "  should  "  take  all  necessary  proceedings  foe 
enforcing   sudi .  call,  and  out  of  the  first  moneys 
coming  to  his  hands  in  respect  thereof  "  should  be 
at  lib^y  to  retain  £100  to  provide  for  his  proper 
costs,  charges,  and  expenses  of,  and  incidental  to. 
making  the  call  and  enforcing  the  same,  the  order 
being  made  without  prejudice  to  any  question  as  to 
the  applicant's  right  to  apply  for  a  farther  allowance 
for  costs.     Therefore  indemnity  was  given  to  the 
extent  of  £100.    The  object  of  the  order  was  as  stated 
above,  and  it  did  in  general  terms  order  the  liquidator 
to  tflJce  the  necessary  proceedings;    bat  I  do  not 
think  that  the  words  ought  to  be  construed  as  relieving 
the  liquidator  from  any  farther  obligationa  imposed 
on  him  by  section  12  of  the  Act  of  1890,  sub-sections 
1  and  4  of  which  are  as  follows : 

"  (1)  The  liquidator  of  a  company  which  is  hm^ 
wound  up  by  the  court  may,  with  the  sanction 
either  of  the  court  or  of  the  committee  of  inspection, 
carry  on  the  business  of  the  company,  or  bring  or 
defend  any  legal  proceeding  in  the  name  and  on 
behalf  of  the  company,  or  exercise  any  of  the  poweis 
conferred  by  section  159  or  section  160  of  the  Com- 
panies Act,  1862.'* 

*'(4)  The  liquidator  of  a  company  which  is  being 
wound  up  by  order  of  the  court  may,  with  tha 
sanction  either  of  the  court  or  of  the  committee  of 
inspection,  employ  a  solicitor  or  other  agent  to  tske 
any  proceedings  or  do  any  busineea  whioh  the 
liquidator  is  unable  to  take  or  do  himself.  The 
sanction  aforesaid  must  be  a  Mnction  obtained  beloia 
the  employment,  except  in.  cumfi  of  nrgenqy,  aadin 
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SQoh  cues  it  must  be  shown  that  no  undue  delay  took 
pltoe  in  obtaining  the  sanction." 

I  sgtse  that  the  words  of  the  order  are  somewhat 
ganeiBl,  and  I  will  take  care  in  future  that  dearer 
words  are  inserted,  so  that  the  order  may  not  be 
tnsted  as  anthoxizing  proceedings  in  a  particular 
form  without  further  compliance  with  section  12.    I 
alio  ny  that,  having  regard  to  the  title  of  the  appli- 
cstkm  sod  to  the  proceedings  in  which  the  order  was 
mide,  it  was  not  intended  to  have  any  application 
after  enough   calls  had  been  got  in  to  pay  off  the 
debeatores  so   long  as  the  debenture-holders  were 
resOy  masters  of  the  situation  by  being  the  persons 
beneficudly  entitled.    It  is  quite  right  that  the  ques- 
tion of  what  expenditure  it  was  worth' w^hile  to  make 
ahoold  be  one  which  should  priinarily  be  displ>sed  of 
bfthem,  they  giving  a  proper  indemnity ;  but  I  do 
not  think  the  order  is  intended  to  have  any  a^plica- 
tion  after  that  time.    However  this  may  be,  it  was 
pkin  that  whatever  else  the  order  mi^ht  do  it  only 
authorised  general  proceedings  and  left  it  to  the  court 
to  ny  wmit  they  were  to  he»    What  are  necessary 
prooeedings  ?    In  praotioe,  both  in  bankruptcy  and 
wmding  up,  there  is  a  tendency  to  talk  of  the  **solici- 
tor  of  the  trustee  "  and  **  the  solicitor  of  the  liquida- 
tor"; but  there  is  truth  in  no  such  officer.    In  all 
thoe  cases  there  should  be  an  authority  naming  the 
•ohcHor  to  be  employed,  and  it  is  right  and  proper 
that  on  such  a  specific  authority  being  given  a  limit 
tboold  be  imposed  as  to  the  costs  to  be Indurred.    No 
one  oould  say  that  because  the  authority  of  the  court 
or  the  committee  for  taking  proceedings  had  been 
ohtained  under  section  12,  sub-section  17,  that  did 
away  with  the  necessity  for  an  application  under 
nb-seetion  4  of  the  same  section  tor  sanction  to 
employ  a  solicitor.    The  order  of  the  29th  of  May 
was,  in  my  opinion,  only  meant  as  a  performance  of 
iha  fbnotaon  thrown  on  the  court  by  sub-section  1. 
^Smo,  was  there  any  sanction  by  the  committee  of 
Bisection  ?    In  both  bankruptcy  and  winding  up  it 
11  perfectly  dear  that  the  sanction  of  the  court  or  the 
oonunittee  most  be  claimed  before  the  proceedings 
are  institnted,  except  in  cases  of  urgency.    In  the 
pRsent  case  no  proceedings  had  been  commenced  in 
wUeh  the    ■aaotion   of  the   committee    had   been 
obtsbed  before  the  initiatory  steps  had  been  taken. 
Therefore,  the  solicitor  cannot  say  that  he  had  the 
■BDotionof  tbe  committee  to  the  earlier  steps  of  the 
FTOoeedings.     I  am  not  saying  that  the  court  might 
not  give  sanotion  now,  but  when  asked  to  give  sub- 
•eqnent  sanction  it  would  bear  in  mind  the  principle 
established  by  the  very  words  of  the  Act  and  rules, 
that  the  sanction  must  be  obtained  before  the  em- 
pkyment  except  in  cases  of  urgency.     But  as  to  the 
war  Blepa  in  the  piooeedings,  they  seemed  to  have 
hem  in  some  Instances  autMvised ;  and  on  this  part 
ofthecaeethe  objectioiis  of  the- official  receiver  are 
too  wide,  beoanee  he  seems  to  assume  that  unless  the 
•MwHon  is  obtesned  before  the  commemoement  of  an 
action— -the  iasiie  of  the  writ— the  whole  action  must 
he  aeoessazily   treated  as  if  no    sanction  had  becm 
obtained.    That  contention  is  wtong. 

The  seotaon  says  "  bring  or  defend  legal  proceed- 
ings." I  think  that  if  the  liquidator,  without  getting 
the  noesasai>  sanction,  commenced  an  action,  and 
then,  after  he  had  commenced  the  action,  the  atten- 
tion of  the  oomncdttee  of  infection  was  called  to  it, 
■id  the  pernuBsion  was  askea  to  take  a  proceeding  in 
ihe  action,  as,  for  instance,  to  issue  execution,  that 
fte  sanrtion  so  obtained  for  that  step  would  comply 
viih  the  aeetkm.  In  other  words,  I  do  not  think 
Ihaa  to  **  brteR  or  defend  legal  proceedings  "  neces- 
!■%  manne  we  iun»  of  the  writ  or  whatever  else 
■■St  be  the  first  step.  I  think  you  arel>ringing 
hgal  proeeedmgs  if  yon  take  snob  proceedings  for 


examination  as  was  taken  in  this  case.  His  lordship 
then  dealt  with  the  particular  costs  of  the  actions 
and  prooeedings  in  the  case  before  him,  some  of  which 
were  allowed  and  others  disallowed. 

I  decide,  first,  that  the  order  of  the  29th  of  May, 
1894,  did  not  authorize  these  particular  proceedings ; 
I  decide,  secondly,  that  these  proceedings  were  not 
all  of  them  necessary,  that  to  a  certain  extent  they 
were  necessary,  espeoiall^r  in  certain  of  the  actions. 
Therefore  the  matter  vmL  go  back  to  the  master  in 
order  that  he  may,  after  looking  at  the  affidavits, 
determine  on  the  necessity  of  the  actions.  If  he 
thinks  they  were^necessary,  upon  his  reporting  to  me 
I  will  give  the  sanction. 

Solicitors,  Solicitor  to  the  Board  of  Trade ;  Grant, 
Bulcraig^  A  Co, 


(WrightandBruie,  JJ.)  }  ^^^  ^®'  Sxiu^l. 

Sdoconb  v.  Mallino  Bukal  Dibtbiot  Ck>u»ciL.  (a.) 

Loixil  government — Rural  sanitary  authority — Bye-law 
— Old  building— Eeasonablenee8--Puhlic  Health  Act, 
1875  (38  cfe  39  Vict,  e.  56),  s.  157— PaWtc  Health 
Acts  Amendment  Act,  1890  (53  Jh  54  Vict.  c.  59), «.  23. 

Under  section  157  of  the  Public  Health  Act,  1875,  as 
amended  by  section  23  of  the  Public  Health  Acts  Amend' 
ment  Act,  1890,  rural  sanitary  authorities  are  em- 
powered  to  make  bye-latos  with  regard  to  (inter  alia) 
cesepools  in  connection  with  buildings. 

Meld,  that  it  was  no  defence  to  a  summons  fijr  contra- 
vention of  such  a  byc'law  that  the  building  in  question 
had  been  erected  before  an  order  had  been  made  by  the 
Local  Government  Board  under  section  276  of  the  Public 
Heaith  Act,  1875,  extending  thepowers  of  section  157  U) 
the  rural  sanitary  authority. 

The  bys'law  provided  thai  a  cesspool  to  be  constructed 
in  oonnMtion  with  a  building  should  be  €U  least  60  feet 
distant  from  a  dwelling-house  or  building  in  which 
persons  were  employed. 

Held,  that  the  byc'law  was  reasonable* 

Case  stated  by  justices  of  Kent. 

The  appellant  was  summoned  before  justices  in 
petty  sessions  for  that  he  did  unlawfully  construct  a 
cesspool  in  connection  with  a  building  at  a  distance 
within  fifty  feet  from  a  dwelling-bonee,  contrary  io 
the  bye-laws  of  the  Malling  Bural  District  Council, 
the  respondents. 

The  bye-law  in  qu^tton  was  as  follows :  *'  Every 
person  who  shall  construct  a  cesspool  in  oonneetiou 
with'  a  boildipg  shall  construct  snob  cesspool  at  a 
distance  of  fif^feet  at  least  fsom  a  dwefthng-hente 
or  public  buildiBg,  -or  any  building  in  wmeh  any 
person  maybe,  or  may  be  intended  to  be,  employed 
m  any  manufacture,  trade,  or  business.*' 

The  appellant  was  the  owner  of  a*  pabHo^house 
within  the  re^ondents'  district;  The  house  was  au 
old  building,  having  been  erected  many  years  ago, 
and  had,  down  to  October,  1696,  two  cesspools 
situate  at  a  distance  of  about  three  feet  from  the 
house.  One  of  the  cesspools  received  the  drainage 
from  a  urinal  and  two  closets;  and  the  other  leoeived 
the  sink  water.  In  October,  1896,  the  appellant, 
after  notice  from  the  inspector  of  nuisances,  caused 
the  two  cesspools  to  bs  filled  up,  and  converted  the 
cloeets  into  euih  closets,  and  oonstrncted  a  new*  cess- 
pool into  which  the  drainage  from  the  sink  and 
urinal  was  condnoted  by  underground  pipes* 

(a.)  Beported   by  F*  O.   BobiKson*  Esq»,    Bar-' 
xister-at*L8(w.  \ 


604 


THE  WEEKLY  REPORTER.        [Wyn.i^o       VoLXLT. 


High  Cottbt. 


SncHONS  V.  Malling  Bubal  Distbiot  Couhoil. 


High  Ooubt. 


The  extent  of  the  ftppellant's  property  was  such 
that  it  was  not  possible  to  oonstruct  the  new  cesspool 
at  a  distance  of  fifty  feet  from  the  appellant's  hoase, 
bat  it  was  oonstrocted  at  as  great  a  distance  as  pos- 
sible from  the  house — ^namely,  seventeen  feet. 

The  appellant's  house  was  erected  in  a  place  which 
was  not,  at  the  time  of  the  passing  of  the  Pablio 
Health  Act,  1875,  inolnded  in  an  urban  sanitary  dis* 
triot,  and  was  erected  many  years  before  any  order 
was  made  under  section  276  of  that  Act  extending 
section '157  of  the  Act  to  the '  respondents'  district, 
and  the  uxinal»  closets,  and  sink  had  existed  in  the 
condition  in  which  they  were  before  the  alteration 
above  referred  to  for  many  years  prior  to  the  said 
order. 

Section  157  of  the  Public  Health  Act,  1875,  was 
duly  extended  to  the  respondents'  district.  In  1895 
the  respondents  made  bye-laws  under  tiiat  section, 
which  were  duly  allowed  by  the  Local  CK>vemment 
Board.  Part  3  of  the  Public  Health  Amendment  Act, 
1890,  bad  been  adopted  by  the  respondents. 

It  was  contendea  for  the '  appellant  that  the  bye- 
law  bad  no  application  because  (1)  he  had  not  con- 
structed a  cesspool  in  connection  with  which  the  bye- 
law  applied;  (2)  he  had  not  erected  any  building 
within  the  respondents'  district  subsequently  to  the 
order  of  the  Local  (Government  Boara  extending 
section  157  of  the  Public  Health  Act,  1875,  to  the 
district ;  (3)  the  bye-law  was  ultra  virea  unreasonable 
and  void. 

The  justices  convicted  the  appellant,  subject  to 
this  case,  the  question  for  the  court  being  whether 
their  determination  was  right  in  point  of  law. 

The  case  was  twice  argued  before  the  Divisional 
Court.  On  the  first  occasion  the  court  expressed  an 
opinion  that,  as  the  question  as  to  the  validity  of  the 
bye-law  was  one  of  general  importance,  notice  of  the 
proceedings  should  be  ffiven  to  the  Local  Govern- 
ment Bosrd  in  order  that  the  Board  might,  if  it 
thought  proper,  appear  by  counsel. 

Hohhr  {JoBeph  with  him),  for  the  appellant.— The 
bye-law  is  ultra  vires  and  unreasonable.  Section  157 
of  the  Public  Health  Act,  1875,  empowered  urban 
authorities  to  make  bye-laws  with  respect  to  the 
various  matters  mentioned  in  the  section,  including 
cesspools  in  connection  with  building.  Under  section 
276  the  Local  Government  Board  might  invest  rural 
authorities  with  the  powers  of  urban  authorities  as  to 
making  bye -laws.  It  is  dear  that  the  bye-laws  to  be 
made  under  section  157  only  applied  to  future,  and 
not  to  existing  bnildinffs.  Then,  by  section  23,  sub- 
section 1,  of  the  Public^ealth  Acts  Amendment  Act, 
1890;  section  157  of  tbe  Act  of  1875  is  extende4  so  as 
empower  urban  authorities  to  make  bye-laws  with 
respect  to  certain  additional  matters ;  and  section  23, 
sub-section  2,  provides  that  bye-laws  made  under 
section  157,  as  extended  by  section  23,  sub-sec- 
tion 1,  of  the  Act  of  1890,  may  be  made  so 
as  to  affeiot  buildings  erected  before  the  times 
mentioned  in  section  157.  Up  to  this  point  there  is 
nothing  in  section  23  affecting  rural  authorities,  but 
sub-section  3  of  section  23  provides  that  the  provi- 
sions of  section  157,  **  as  amended "  by  the  Act  of 
1890,  so  far  as  they  relato  to  bye-laws  with  respect  to 
certain  matters,  including  cesspools  in  connection  with 
buildings,  shall  be  '* extended"  so  as  to  empower 
rural  authorities  to  make  bye-laws  in  respect  to  the 
said  matters.  The  words  "  as  amended  "  refer  to  the 
additional -matters  Inrought  in  by  sub-section  1  of 
section-23,  and  not  to  the  provisions  of  sub-section  2, 
the  bye-laws  of  urban  authorities  to  old 


buildings.  Sub-section  3  expressly  mentions  all  the 
j^wers  which  are  to  be  "  extended^'  to  rural  authori« 
ties.    The  provisions  of  sub-seotlon  2  are  not  men- 


tioned,  and  are  therefore  not  included,  and  the  powen 
of  rural  authorities  with  respect  to  bye-laws  are  con- 
fined to  making  bye-laws  which  shall  affect  only  snoh 
buildings  as  were  erected  before  the  times  mentioned 
in  section  157  of  the  Act  of  1875.  He  also  contended 
that  the  bye-law  was  unreasonable  on  various  grounds 
which  are  referred  to  in  the  judgment  of  Wright,  J. 

He  cited  WaiUy.  Oaraton  Local  Board,  16  W.  R. 
78,  L.  B.  3  Q.  B.  5 ;  Heap  v.  Burnley  Union,  32  W.  R. 
661,  12  a  B.  D.  617;  Tucker  v.  Bee$,  25  J.  P.  789, 
9  W.  R.  0.  L.  Dig.  51. 

iSfV  B.  B.  Finlay,  S.G.,  and  H.  SuUon,  for  the 
Local  Government  Board. — ^This  bye-law  was  sanc- 
tioned by  the  JjoobI  Government  Board  under  the 
Sowers  oontained.  in  section  184  of  the  Public 
ealth  Act,  1875.  It  is  contended  that  it  is  un- 
reasonable, because  it  provides  for  a  fixed  dis- 
tance wiUiin  which  cesspools  are  not  to  be  con- 
structed. It  is  obvious  that  the  line  must  be  drawn 
somewhere,  and  the  question  as  to  what  shall  be  the 
distance  is  eminently  one  for  the  local  authority 
which  is  conversant  with  the  requirements  of  the 
neighbourhood. 

Macmorran,  Q.C.,  and  A,  OiU^  for  the  respondent, 
on  the  question  of  the  reasonableness  of  the  bye-law, 
referred  to  SlaUery  v.  Nayhr,  36  W.  B.  897,  13  App. 
Gas.  446. 

HohUr  replied. 

Cur.  adv.  viitt. 

June  1.— Wbigbt,  J.— In  this  case  the  questioa  for 
our  decision  arises  on  a  bye-law  made  for  a  rural 
district  under  the  powers  conferred  by  the  Publio 
Health  Act,  1890.  Gertain  objections  have  been 
taken  to  the  b^e-law  on  behalf  of  the  appellant.  In 
the  first  place  it  is  contended  that  if  the  bye-law  is 
propm'ly  read  in  connection  with  the  rest  of  the  b]re- 
laws  it  does  not  apply  to  buildings  which  •ware  in 
existence  at  the  time  when  the  bye-law  was  made. 
The  answer  to  that  oontention  is  that  the  lang^uage  of 
the  bye-law  is  quite  general.  The  group  or  bundle 
of  bye-laws  of  which  it  forms  one  is  headed.  "  With 
respect  to  water-closets,  earth-dosets,  privies,  ash- 
pits, and  cesspools  in  oonnection  with  bcdldings.'* 
In  other  parte  of  the  bye-laws,  where  it  is  intended 
to  resteict  their  operation  to  new  bmldinga,  the  ex- 
pression ''new  buildings*'  is  used.  There  is  there- 
fore no  reason  why  the  operation  of  this  bye-law 
should  be  cut  down  in  the  manner  suggested.  Then 
it  is  said  that  the  bye-law  is  ultra  vires.  This  point 
appears  to  me  to  be  wholly  untenable.  The  Public 
Health  Act,  1875,  s.  157,  sub-section  4,  gave  power  f  o 
urban  authorities  to  make  bye-laws  with*  xespect  to 
the  drahiage  of  dosete  and  oesspools  in  oonnection 
with  buildings.  It  seems  to  have  been  thoaght  that 
that  power  might  not  extend  to  old  buildings,  and  by 
section  23  of  the  Act  of  1890,  urban  authorities  are 
empowered  to  make  bye-laws  as  to  certain  matten 
which  were  not  included  in  the  Act  of  1875,  and 
section  23,  sub-section  2,  goes  on  to  provide  ihuai  any 
bye-laws  under  section  157  of  the  Act  of  1875,  **  as 
above  extended  with  regard  to  •  •  .  newnpools  in 
connection  with  buildings  •  •  .  may  be  made  so 
as  to  affect  buildings  erected  before  the  tinaes  men- 
tioned "  in  section  157.  Then  sub-section  3  ptovides 
that  the  provisions  of  section  157,  "  as  anaended  by 
this  Act,"  that  is  to  say,  extended  to  old  buildfaigi, 
shall  be  extended  so  as  to  empower  rural  authoritMs 
to  make  bye-laws  with  respect  to  the  matten  mea- 
tioned.  In  my  opinion  this  section  expceasly  oonisn 
upon  rural  authorities  power  to  make  bye-laws  re- 
lating to  old  buildings.  Then  i^  is  said  that  the  bve- 
law  is  unreasonable  because  of  'the  60ft  lixoJt ;  aadit 
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18  pomted  ont  that  in  some  oases  that  limit  will 
jmranoe  hardship.  It  is  dear  that  public  oonTenienoe 
requires  that  there  should  be  some  limit,  and  the 
linut  must  be  fixed,  and  I  cannot  hold  that  50ft.  is 
nnressooable  any  more  than  40ft.  or  30ft. 

It  is  also  contended  that  the  bye-law  is  unreason- 
tUe  because  it  is  destractiTe  of  property.  It  is  said 
that  in  oases  where  there  is  no  sewage  system  and  a 
oea^KK)!  is  necessary  it  will  be  impossible  to  haye  one 
if  there  is  not  sufficient  land  to  allow  of  the  cesspool 
hting  50ft.  from  the  building. 

The  answer  to  that  argument  is,  that  if  there  were 
already  no  cesspool  there  is  no  destruction  of  pro- 
perty, and  if  there  is  one,  the  owner  need  not  move 
it  Lastly,  it  was  suggested  that  the  bye-law  would 
tend  to  preyent  the  improTcment  of  property.  I 
doubt yery  much  whether  we  can  hold  a  oye-law  un- 
reaionfcble  on  that  ground,  for  we  are  not  in  a  position 
to  uj  what  is  and  what  is  not  for  the  public  interest 
in  saoitary    matters.      The   appeal   must   be   dis- 


Bbucb,  J. — I  am  of  the  same  opinion.  At  one 
time  I  had  some  doubt  whether  the  bye-law  was  not 
onreasonable,  but  I  am  satisfied  that  it  is  not  so. 
There  must  be  some  limit  fixed,  and  I  cannot  say 
that  50ft.  is  an  unreasonable  limit.  The  same 
objections  that  have  been  raised  in  this  case  might  in 
another  case,  where  the  limit  was  only  10ft.,  be  urged 
with  equal  force. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Bouih,  Stacey,  ^  CoiUe^ 
for  Knocker^  Knocker^  A  Holcro/t,  ScTenoalu. 

Solioitors  for  the  Local  €k)Temment  Board,  Sharpe, 
F^rker,  Pritchards,  dfe  Barham. 

Solicitors  for  the  respondents,  Kays  <k  Jones,  for  H, 
D.  Wildes,  West  Mailing. 


May  10. 


a  B.  Div.  J 

(Hawkina  and  Wright,  JJ.)  J 

Bso.  V.  London  Cottnty  Counoil. 
Ex  parte  Wbbstbb.  (a.) 

Metropolis — New  building — Wall  wUhin  20  feet  of 
centre  of  highway — Illegal  structure — Application 
for  consent  after  erection — Lotidon  Building  Act, 
1894  (57  A  58  Vict,  c  ccxiii,),  s.  13,  sub'Sections  1, 4. 

By  the  London  Budding  Act,  1894,  s,  13,  sub^section 
1>  ao  new  building  or  structure  or  any  part  thereof  shall 
k  erected  at  a  less  distance  than  the  prescribed  distance 
from  the  centre  of  the  highway  without  the  consent  in 
writing  of  the  London  County  Council ;  and  by  sub" 
section  4  it  is  provided  thai  the  council  may  in  any  c<ue 
where  they  think  it  expedient  consent  to  the  erection  of 
McA  building  at  a  distancs  less  than  the  prescribed  diS" 
faaoe. 

Btid,  that  this  consent  provided  for  by  sub'section  4 
auia<  be  given  in  t?ie  same  %Day  as  the  consent  to  the 
bmlding  iteelf —namely,  before  the  erection  takes  place — 
ond  that  it  therefore  does  not  apply  to  a  building 
already  erected* 

The  court  has  no  power  to  compel  the  council  to  hear 
sauf  entertain  an  applioaiion  for  their  consent  to  the 
retention  of  an  illegal  structure  already  erected. 

Bole  nisi  for  an  order  for  a  mandamus  to  the  Lon- 
don County  Council  to  hear  and  determine  an  appli- 
cation for  their  consent  to  the  retention  of  a  nemy- 

(o.)  Beported  by  E.  Q.  Stillwxll,  Esq.,  Barrister- 
at-Law. 


erected  wall  within  twenty  feet  of  the  centre  of  a 
highway. 

The  rule  had  been  obtained  by  Emma  Webster, 
a  married  woman,  the  owner  of  a  piece  of  land  in 
Pearson's-ayenue,  Deptford,  abuttinjg^  on  a  highway. 
This  piece  of  land  had  not  been  j^reviously  built  upon, 
but  it  was  divided  from  the  highway  by  a  wooden 
fence.  This  fence,  which  was  within  twenty  feet. of 
the  centre  of  the  highway,  Mrs.  Webster  pulled  down 
and  erected  in  its  place  a  brick  wall. 

Subsequently  she  built  stables  on  this  piece  of  land, 
the  foreyard  being  bounded  by  the  said  wall,  which 
thus  became  part  of  the  structure.  The  stables,  being 
thus  within  twenty  feet  of  the  centre  of  the  highway, 
constituted  an  illegal  structure  within  the  London 
Building  Act,  1894. 

A  summons  was  taken  out  by  the  London  County 
Council  against  the  builder  for  erecting  the  wall 
without  their  consent,  and  he  was  convicted.  The 
wall,  however,  not  being  pulled  down,  the  said 
council  then  took  proceedings  affunst  Mrs.  Webster, 
the  owner,  for  continuing  penalties,  and  she  there- 
upon made  an  application  to  the  council  for  their 
consent  to  the  retention  of  the  wall  under  the  power 
given  them  by  section  13,  sub-section  4. 

The  coundi  refused  to  hear  the  application  on  the 
ground  that  they  had  no  jurisdiction  to  consent  to  a 
wall  already  erected,  whereupon  she  appealed  to  the 
special  tribunal  of  appeal  created  under  the  London 
Building  Act,  1894.  When  before  this  tribunal 
objection  was  taken  that,  as  the  council  had  not 
decided  one  way  or  another  as  regards  the  retention 
of  the  wall,  there  was  no  decision  to  appeal  from,  and 
this  view  was  upheld. 

The  present  application  was  made  in  order  to 
compel  the  ooun(m  to  hear  the  application,  so  that, 
if  necessary,  the  owner  could  then  go  before  the 
tribunal  of  appeal  on  the  merits  of  her  case. 

By  section  13,  sub-section  1,  of  the  London  Build- 
ing Act,  1894,  it  is  inovided  that  "No  person  shall 
erect  any  new  builaing,  new  structure,  or  any  part 
thereof,  or  extend  any  building  or  structure  or  any 
part  thereof  in  such  manner  that  any  external  wall  of 
any  such  building,  structure,  or  (if  there  be  a  fore- 
court or  other  space  between  such  external  wall  and 
the  roadway)  any  part  of  the  external  fence  or 
boundary  of  such  forecourt  or  other  space  shall,  with- 
out the  consent  in  writing  of  the  ooundl,  be  in  any 
direction  less  than  the  prescribed  distance  from  the 
centre  of  the  roadway  of  any  street  or  way  (being  a 
highway)." 

By  sub-section  4  of  the  same  section  it  is  provided 
that  '*  The  council  may  in  any  case  where  they  think 
it  expedient  consent  to  the  erection,  formation,  or 
extension  of  any  building,  structure,  forecourt,  or 
space  at  a  distance  less  than  the  prescribed  distance 
from  the  centre  of  the  roadway  of  any  such  street  or 
way  and  at  such  distance  from  the  centre  of  such 
roadway  and  subject  to  such  conditions  and  terms  (if 
any)  as  they  may  think  proper  to  sanction.    .    .    .'* 

if.  Avory  showed  cause  against  the  rule. — ^The 
question  here  is  whether  this  court  can  order  the 
London  County  Ooundl  to  hear  an  application  for 
their  consent  to  the  retention  of  an  already  existing 
illegal  structure.  The  council  is  not  bound  to  enter- 
tain such  an  application,  and  moreover,  they  have  no 
jurisdiction  to  ao  so.  The  application  must  be  made 
before  the  erection  of  the  structure.  By  sub-secttou 
1  of  section  5  this  wall  could  not  be  legally  built 
without  the  consent  of  the  council,  as  provided  by 
sub-section  4,  and  it  is  dear  that  such  consent  should 
have  been  obtained  before  the  wall  was  built.  Sub- 
section 5  provides  for  the  alteration  or  re-erection  of 
a  building,  and  there  it  is  dear  that  the  consent  of 
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the  district  surreyor  must  first  be  •btuned  before  the 
alteration  or  re-buildinK  can  be  carried  oat.  This 
rule  should  be  discharged. 

Macmorran,  Q,0,  {R,  J.  Drake  with  him),  in  supxKxrt 
of  the  role. — ^This  court  can  command  the  councU  to 
hear  Mrs.  Webster's  application.  The  council  are 
bound  to  give  an  answer  one  way  or  the  other  so  as 
to  enable  the  applicant  to  appeal.  This  they  have 
not  done.  It  would  be  unduly  restraining  the 
enabling  clause  to  say  that  the  consent  of  the  council 
can  only  be  obtained  before  the  building  is  erected. 

Hawkins^  J. — ^I  am  of  opinion  that  we  ought  not 
to  make  this  rule  absolute.    It  seems  to  me  that  we 
ought  not  to  do  so  upon  a  very  short  and  simple 
ground.    Section  13  of  the  Building  Act  of  1894  is 
in  these  teems.    No   person   shall   erect   any  new 
building  or  new  structure,  or  any  part  thereof,  or 
extend  any  building  or  structure,  or  anv  part  thereof, 
in  such  a  manner  that  any  external  wall  of  any  such 
building  or  structure  (or  if  there  be  a  foreoourt  or 
other  space  between  such  external  wall  and  the  road- 
wav),^  any  part  of  the  external  fence  or  boundary  of 
such  forecourt  or  other  space  shall,  without  the  con- 
sent in  writing  of  the  council,  be  in  any  direction  at 
a  distance  less  than  the  prescribed  distuice  from  the 
centre  of  the  roadway  of  any  street.    The  Legislature, 
however,  felt  that  that  hard-and-fast  rule   miffht 
sometimes  work  with   great  injustice  and  hardship 
upon  those  who  were  about  to  build  and  make  a 
profitable  use  of  their  land,  and  sub-section  4  of  the 
same  sub-section  therefore,  as  far  as  I  read  it,  was 
enacted  to  provide  a  remedy  for  any  such  difficulty 
and  for  the  aUeviation  of  any  grievance  which  might 
be  felt  by  reason  of  the  restrictive  powers  mentioned 
in  section  13.    Accordingly  it  was  enacted  that  the 
council  may  in  any  case  where  they  think  it  expedient, 
consent  to  the  formation,  erection,  or  extension  of  any 
building  at  a  distance  less  than  the  prescribed  distance 
from  tl^  centre  of  the  roadway,  provided  the  giving 
of  such  consent  by  the  council  shall  not  aSeot  the 
rights    of     owners     of    adjoining   lands.       It    is 
evident    we    must    read    these    two    sub-sections 
together,    and   doing   so,    I  cannot  entertain  any 
doubt   that   section    13,    sub-section    1,    prohibits 
the  erection  of  any  new  building  or  new  structure 
unless  consent  in  writing  has  been  previously  ffiven 
to  such  erection.    Sub-section  4  was  introduced  for 
the  purpose  of  enabling  them  to  modify  this  positive 
enactment,  and  to  give  their  consent  to  the  erection, 
formation,  or  extension  of  any  building  at  a  distance 
less  than  the  prescribed  distance  from  the  centre  of 
the  roadway.     I  am,  however,  of  opinion  that  the 
modified  consent  they  have  the  power  to  give  under 
sub-section  4  must  be  given  in  the  same  way  as  the 
consent  to  the  building  itself — namelv,  before  the 
erection  takes  place.      I  think,  therefore,  that  the 
structure,  which  is  admitted  in  its  present  condition 
to  be  illegal  and  in  contraventicm  of  the  provisions  of 
the  Act,  must  be  looked  upon  for  the  purpose  of  this 
in^uiiy  as  being  an  illegal  structure,  and  I  do  not 
think  that  sub-section  4  was  intended  to  compel  the 
county  council  to  consider  any  matter  or  give  any 
consent  when  Uie  buildinsr  had,  without  their  consent, 
been  improperly  erected  oeyond  the  limited  distance 
from  the  centre  of  ^e  highway.    I  do  not  think  we 
have  anv  power  hy  mandamw  to  order  them  to  enter- 
tain such  an  application,  and  I  think  therefore  that 
this  rule  must  be  discharged. 

I  think  myself  there  is  a  good  deal  to  be  said  for 
the  reason  wny  the  matter  must  rest  with  the  county 
council.  If  they  were  in  a  case  of  this  description  to 
grant  their  consent,  or  rather  be  forced  to  grant 
their  consent  or  to  entertain  the  question  whether 
they  would  give  their  consent  or  not  for  the  retention 


of  a  building  which  was  already  illegally  built  sod 
constructed,  it  would  be  an  application  to  legalise 
that  whidi  was  illegal,  and  this  they  would  not,  to  my 
mind,  have  the  power  to  do.  However,  it  is  not 
necessary  for  me  to  determine  that,  but  if  we  were  to 
grant  this  mandamus  1  can  see  bow  they  might  be 
flooded  with  similar  iHpplioations,  and  then  (without 
saying  in  the  least  degree  that  Mrs.  Webster  has  done 
that)  they  might  be  flooded  with  apfiUcations  by 
persons  who  have  run  up  buildings  knowing  perfectly 
well  that  they  were  doing  an  illegal  thing  m  the  ficit 
instance,  and  trusting  to  the  good  nature  of  the 
county  council,  or  other  considenSions,  to  their  giriag 
a  consent  after  the  illegality  had  been  committed. 

I  think  that  weought  not  to  make  the  rule  abeolote, 
but  that  it  must  be  discharged. 

Weight,  J. — ^I  am  of  the  same  opinion.  Whether 
the  county  council  have  or  have  not  power  to  give 
give  the  consent  ex  poti  facto,  it  seems  to  me  quite 
dear  that  they  tre  under  no  duty  to  give  any  answer 
one  way  or  tiiie  oHier  when  they  are  applied  to  ex  poU 
fadOt  and  in  my  opinion  the  application  has  no  legal 
right  such  as  would  be  required  to  support  a  mandt' 
mus  to  call  upon  them  to  do  so. 

Rule  discharged. 

Solicitors,  Blaxland;  Sandom,  Kersey ,  it  KnigH, 


April  7, 8. 


Q.  B.  Div.  1 

(Wills  and  Ghrantham,  JJ.)  / 

Atzobitet-Genx&al  v.  The  New  Yo&k  Bbewebus 
Co.  (Looted],  (a.) 

Inland  revenue — Probate  duty — Foreign  vn'U — Engliik 
company  —  Registration  of  transfer  of  shares  to 
eocecutor  of  testator — Executor  de  son  tort — *'  Taking 
possession  of  and  administering  ** — 55  (?«o,  3,  c  184, 
s.  SI'-Customs  and  Inland  Revenue  Act^  18S1  (44  db 
45  Vict,  c.  12),  s.  40. 

A  testator,  the  registered  owner  of  sJiares  and  d^en- 
tures  in  an  English  company,  was  domiciled  and  died  in 
America,  By  his  unlit  made  according  to  the  Amaricui 
law,  these  shares  and  debentures  passed  to  his  execuion, 
who  requested  the  company  to  transfer  into  their  nama 
on  tJie  register  as  holders,  in  place  of  the  testator,  oee 
preference  share,  one  ordinary  share,  and  on/e  deieniare. 
The  executors  did  not  obtain  probate  of  the  will  in  Eng- 
land, nor  did  they  intend  doing  so,  and  the  company  teas 
aware  of  this.  The  transfer  was  duly  registered  in  the 
books  of  the  company  in  London. 

Section  37  o/55  Oeo,  3,  c.  184,  provides  that  if  any 
person  *' shall  take  possession  of  and  in  any  manner 
administer  any  part  of  the  personal  estate  and  effects  oj 
any  person  deceased  without  obtaining  probate  of  the 
wtll  or  letters  of  administration  .  .  •  within  «ts 
calendar  months  "  he  shaU  be  liable  to  penalties. 

Held,  that  the  company  had  not  taken  possession  of 
and  administered  tTie  deceased^ s  estate  within  the  nteasr 
ing  of  that  section,  and  that  it  had  not  ao  intermeddUi 
with  the  estate  as  to  constitute  itself  an  executor  de  soo 
tort  and  render  itself  liable  to  the  penalty  imposed  hff 
tJiat  section. 

Information  by  the  Attorney-General. 

The  defendant  company  wna  an  Kngliah  oompeay 
incorporated  under  the  Companies  Aets,  1862  to 
1886. 

The  capital  of  the  company  was  £930,000,  ouMHi- 
ing  of  30,000  preference  shares  of  £10  each,  90,001 

(a.)  Beported  by  E.  G.  Stillwell,  £aq.»  Banister- 
at-Law. 
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ordinary  shares  of  £10  eaob,  and  £330,000  mortgage 
debentures. 

The  registered  office  of  the  company  was  situated 
in  the  City  of  London. 

The  objects  for  which  the  company  was  established 
u  defined  by  the  memorandnm  of  association  are : 

(a)  To  oarry  on  business  as  brewers,  malters, 
Jioenied  Tictu^ers,  mineral  water  manufacturers, 
hotel  keepers,  restaurateurs,  and  wine  and  tobacco 
merdiants,  and  to  establish  and  carry  on  any  other 
trade  or  business  whatsoever  which  can  in  the  opinion 
of  the  board  be  advantageously  carried  on  by  the 
company  in  conjlection  with  or  as  auxiliary  to  the 
general  business  of  the  company. 

[h)  To  acquire  upon  such  terms  and  subject  to  such 
conditions  as  maybe  arranged  and  either  directly  or 
through  trustees  and  in  consideration  of  fully  paid-up 
shares  of  the  company  or  of  cash  or  otherwise  all  or 
any  part  of  the  property  rights,  powers,  and 
privileges  of  the  H.  Clausen  &  Son  Brewing  Co.  and 
James  Flanagan,  carrying  on  business  as  Flanagan, 
Ns^t  &  Co.,  TOth  of  New  York>  in  the  United  States 
of  America,  and  any  other  brewing  business  in  the 
laid  States. 

(e)  To  cause  the  legal  estate  in  any  American 
boahiess  acquired  by  the  company  to  be  registered  in 
the  name  of  any  American  company  or  of  any  person 
or  persons  or  corporation  in  trust  for  the  defendant 
company.  And  other  objects  incidental  to  oroon- 
neotod  with  those  above  specified. 

By  lA&e  articles  of  association  of  the  company  it  was 
among  others  provided  that  the  shares  shall  be  at  the 
disponi  of  the  directors,  and  that  no  person  shall  be 
reeognized  by  the  company  as  holding  any  share  upon 
any  trust,  and  the  company  shall  not  ba  bound  by  or 
reoognise  any  equitable,  contingent,  future,  or  partial 
interest  in  any  share  or  (except  as  thereby  expressly 
provided)  any  other  right  in  respect  of  any  share 
except  an  absolute  right  to  the  entirety  thereof  in  the 
reeutered  holder. 

The  transmission  and  transfer  of  preference  and 
ordinary  shares  in  the  company  were  dealt  with  by 
dauses  87  to  47  inclusive  of  the  articles  of  associa- 
tioo*  By  clause  39  it  was  provided  that  a  book  to  be 
oaDed  the  register  of  transfers  shall  be  kept  by  the 
seerBtazv  under  control  of  the  directors.  Article  43 
is  as  follows : 

"  In  the   case  of  the  death  of  a  shareholder  the 
survivor  or  survivors  where  the  deceased  was  a  joint 
holder  and   the  executors  or  administrators  of  the 
deceased  where  he  was  a  sole  holder  shall  be  the  only 
persons  recognized  by  the  company  as  having  any 
title  to  his  shares.'*    By  article  44  any  person  becom- 
ing entitled  to  a  share  in  consequence  of  the  death  or 
faankraptcy    of  a  member  may  on  producing  such 
evidence  of  title  as  the  directors  shall  require  and 
•object  as  thereinafter  provided  either  be  registered 
hisMwIf  as  holder  of  the  share  or  have  some  person 
nominated  by  him  re^tered  as  transferee  thereof. 
And  artide  47  provided  that — 
*'  A  person  enhtled  to  a  share  by  transmission  shall 
be  entitled  to  receive,  and  may  give  a  discharge  for 
dividends,  bonuses,  or  other  moneys  payable  in 

t«t  of  the  share." 
J  virtue  of  an  agreement  dated  the  10th  of  August, 
1888,  and  made  between  the  H.  Clausen  &  Son  Brew- 
ing Co.  and  James  Flanagan,  carrying  on  business 
Si  FZaoagran,  Nay,  &  Co.,  of  the  one  part,  and  the 
defendant  company  of  the  other  part,  the  company 
Ired  certain  hmds,  buildings,  plant,  furniture, 
the  ^poodwill  of  H.  Clausen  &  Son  and  of 
_  Xay»  &  Co.,  and  their  stock-in-trade,  all 
v^ich  property  became  vested  in  trustees  for  the 
defendant  company,  and  the  defendant  company  was 
■t  the  death  of  Harry  Clausen,  the  younger,  herein- 


after mentioned,  and  subsequently  carrying  on  busi- 
ness under  the  said  memorandum  and  articles  of 
association. 

By  clauses  69a  and  696  of  the  articles  of  associa- 
tion the  directors  of  the  company  had  power  to 
borrow  sums  not  exceeding  £330,000  and  to  secure 
the  repayment  by  the  issue  of  debentures  or  deben- 
ture stock  of  the  company  charged  on  all  or  any  part 
of  its  property.  This  power  was  exercised,  and  by 
an  indenture  dated  the  2dth  of  October,  1888,  the 
company  and  its  trustees  granted  its  property  to 
trustees  to  hold  for  the  benefit  of  the  deoenture- 
holders  subject  to'  the  conditions  therein  expressed. 
The  said  deed  provides  (inter  cUia)  that  '*  the  com- 
pany, its  successors,  or  assigns  shall  at  all  times  here- 
after keep  an  office  or  agency  in  the  City  of  London 
and  a  book  or  books  therein  which  shall  serve  as  a 
register  of  the  said  debentures,  in  which  shall  be 
entered  the  name  and  address  of  the  holder  of  any  of 
the  said  debentures  and  the  number  of  every  of  the 
said  debentures  held  by  him." 

The  form  of  the  debentures  and  the  conditions 
endorsed  thereon  were  varied  by  a  subsequent  deed 
dated  the  12th  of  December,  1888,  and  the  company 
charged  with  the  payment  thereof  the  whole  of  its 
real  and  personal  property  in  the  United  Kingdom, 
and  such  other  property  as  could  be  lawfully 
charged. 

The  conditions  endorsed  on  the  debentures  provided 
inter  alia  as  follows : 

**  The  principal  moneys  and  interest  hereby  secured 
will  be  paid  at  the  registered  office  of  the  company, 
or  at  some  bank  in  XiOndon  or  Westminster,  to  be 
from  time  to  time  appointed  by  the  company  and 
notified  to  the  registered  shareholders.*' 

"  Any  notice  may  be  given  to  the  registered  holder 
hereof  by  sending  it  through  the  post  in  a  prepaid 
letter  addressed  to  such  holder  at  his  registered 
address,  or  if  he  has  no  registered  address  within 
the  United  Kingdom,  at  the  registered  office  of  the 
company.'* 

Henry  Clausen  the  younger,  a  person  domiciled 
in  New  York,  in  the  United  States  of  America,  died 
on  the  28th  of  December,  1893,  having,  by  a  will 
made  according  to  the  law  of  his  domioil,  appointed 
H.  W.  Schmidt  and  P.  V.  Stocky,  both  of  New  York, 
his  executors. 

On  the  19th  of  JanuaKy>  1894,  letters  testamentary 
of  the  estate  of  said  Henry  Clausen  were  granted  by 
the  Surrogates  Court  of  the  city  and  county  of  New 
York  to  the  said  H.  W.  Schmidt  and  P.  Y.  Stocky. 

At  the  date  of  his  death  the  said  Henry  Clausen 
was  the  registered  holder  in  the  books  of  the  defen- 
dant company  in  London  of  certain  shares  in  and 
debentures  of  the  defendant,  the  New  York  Breweries 
Co.  (Limited),  of  the  nominal  value  of  £42,210— 
namely,  1,747  preference  shares  of  £10  each,  274 
ordinary  shares  of  £10  each,  and  220  debentures  of 
£100  each.  There  was  not,  and  never  had  been,  any 
reffister  of  shares  or  reffister  of  debentures  of  the 
defendant  company  dsewhere  than; in  London. 

The  will  of  the  said  Henry  Clausen  the  younger 
was  not  proved  in  England,  nor  was  administration 
or  representation  to  his  estate  in  any  form  granted  or 
taken  out  in  England. 

At  the  request  of  H.  Clausen's  executors  the  defen- 
dant company  transferred,  in  the  books  of  the  com- 
pany in  London,  one  of  such  preference  shares,  one 
of  such  ordinary  shares,  and  one  of  such  debentures 
into  the  names  of  the  executors.  The  defendant 
company  also,  at  the  request  of  the  executors,  paid 
to  them  dividends  on  shiffes  which  had  become  due 
alter  Henry  Clausen's  death,  and  interest  on  deben- 
tures which  had  become  due  before  his  death.  The 
defendant  company  and  the  directors  thereof  when 
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they  80  dealt  with  and  diHpoeed  of  the  said  shares 
and  debenture  and  paid  the  said  interest  and  divi- 
dends knew  that  no  representation  to  the  said  Henry 
Claosen  had  been  taken  out  in  this  oountry. 

The  information  alleged  that  by  acting  as  aforesaid 
the  defendant  company  had  in  fact  taken  possession 
of  and  administered  the  shares  and  debenture,  inte- 
rest, and  dividends  so  transferred,  paid,  and  dealt 
witii  as  aforesaid,  being  part  of  the  personal  estate  of 
the  said  Henry  C^usen  situate  and  capable  of  being 
dealt  with  in  England,  and  became  an  executor  de 
9on  tort  thereof,  and  also  became  liable  to  the  penalties 
imposed  by  section  37  of  55  Geo.  3,  c.  184,  and  by 
section  40  of  44  Vict.  c.  12 ;  and  that  the  defendant 
company  became  and  was  liable,  and  ought  to 
account  to  the  Commissioners  of  Inland  iMvenne 
for  the  value  of  the  personal  estate  of  the  said 
Henry  Clausen  in  this  country,  and  to  pay  such  duty 
as  would  have  been  payable  if  probate  or  administra- 
tion to  the  said  Henry  Clausen  in  this  country  had 
been  duly  obtained. 

The  value  of  the  said  shares  and  debentures 
belonging  to  the  said  Henry  Clausen  at  his  death  was 
upwards  of  £10,000. 

The  information  prayed  that  it  might  be  declared 
that  the  defendant  company  had  become  and  was 
liable  to  deliver  to  the  Commissioners  of  Inland 
Bevenue  an  account  oi  the  shares  and  debentures  in 
the  said  company  which  were  registered  in  the  names 
of  the  said  Menry  Clausen  the  younger  at  his  death, 
as  hereinbefore  mentioned,  and  of  the  dividends  and 
interest  thereon,  being  re^)ectively  personal  estate  of 
the  said  Henry  Clausen  deceased,  and  of  the  value  of 
the  said  estate,  and  to  pay  such  duty  (indudinff 
estate  duty  under  section  5  of  the  Act  52  Vict.  c.  7; 
as  would  have  been  payable  if  m>bate  or  administra- 
tion had  been  duly  obtained  in  Xiugland  in  respect  of 
the  personal  estate  of  the  said  Henry  Clausen,  and 
has  become  and  is  liable  to  the  penalties  imposed  by 
section  37  of  the  Act  55  Geo.  3,  c.  184,  and  by 
section  40  of  the  Act  44  Vict.  c.  12  by  administering 
the  said  personal  estate  without  obtaining  probate  or 
letters  ox  admimsfaation. 

Sir  Richard  Webster,  A,0,  {Vauahan  Hawkins  with 
him),  for  the  Crown. — ^The  defendfant  company  is  an 
English  company  in  every  sense  within  the  meaning 
of  the  decision  in  the  case  of  San  Paulo  (Brazilian) 
Railway  Co,  v.  Carter,  44  W.  E.  336,  [1896]  A.  C.  31. 
The  head  office,  where  the  register  is  kept,  is  in 
England,  and  the  shares  and  debentures  are  there- 
fore located  there,  and  are  taxable  in  this  country : 
Attorney-General  v.  Biggins,  2  H.  &  N.  339,  5  W.  E. 
C.  L.  Dig.  227.  The  company  has  become  an  executor 
de  son  tort  by  transferring  the  shares  and  debenture 
into  the  names  of  the  executors  and  by  paying  them 
dividends  and  interest.  This  intermeddling  is  suffi- 
cient to  render  the  company  subject  to  the  liability 
to  pay  probate  and  estate  duty.  The  company  has 
taken  possession  of  and  administered  part  of  the 
personal  estate  of  the  deceased  within  the  meaning  of 
section  37  of  55  Geo.  3,  o.  184,  and  is  therefore  liable 
to  the  penalties  provided  for  in  that  section.  The 
company  also  failed  to  obtain  probate  within  section 
40  of  the  Customs  and  Inland  Eevenue  Act,  1881. 
The  Crown  is  therefore  entitled  to  the  declaration  it 
asks  for. 

Moulton,  Q.C.,  (Asquith,  Q.C.,  A.  M.  Bremner,  F. 
Gore-Browne,  and  Roskill  with  him),  for  the  defendant 
company. — There  is  no  case  against  the  company,  and 
the  Crown  has  no  claim  against  it  as  an  executor 
de  son  tort  or  under  any  statute.  What  the  company 
did  does  not  amount  to  a  taking  possession  of  or 
administering  the  shares  and  debenture.  It  cannot 
be  said  that  by  registering  a  transfer  of  the  shares 


possession  has  been  taken  of  them.  That  is  a  men 
ministerial  act  recognizing  the  transfer  of  the  shara8 
to  the  executors,  ^ese  shares  passed  by  the  will  of 
the  testator  to  the  executors,  and  therefore  belong  to 
them,  probate  or  no  probate.  By  American  law  the 
company  can  be  compiled  to  register  the  title,  and  it 
is  no  answer  to  say  that  no  probate  has  been  taken 
out  in  En^^land.  Section  37  was  not  aimed  at  personi 
in  the  position  of  the  company.  The  company  oonld 
not  obtain  probate  or  take  out  letters  of  administra- 
tion or  act  as  an  executor.  The  words  in  section  37 
must  be  construed  in  their  ordinary  meaning.  There 
is  nothing  in  section  11  of  47  &  48  Viot.  c  62  to  pre- 
vent the  company  from  handing  over  to  an  owner 
property  that  belonffs  to  him.  Executors  are  not 
bound  to  take  out  probate  until  six  months  after  the 
death  of  the  testator,  and  there  is  nothing  to  prevent 
them  before  doing  so  from  receiving  payment  of  a 
debt  of  the  testator :  In  re  Stevens,  Uooke  v.  Stevens, 
ante,  p.  284,  [1897]  1  Ch.  422,  see  judgment  of  North, 
J.,  at  pp.  429,  430.  The  words  '*  take  possession  of 
and  aominister ''  only  refer  to  such  acts  as  an  execa- 
tor  or  administrator  could  perform :  Peters  ▼.  Leeder, 
47  L.  J.  a  B.  673,  26  W.  E.  Dig.  89.  As  to  the 
Question  of  dividends  and  interest  accruing  after  the 
death  of  the  testator,  they  could  never  have  been  part 
of  his  estate ;  they  belong  to  the  executors  to  whom 
the  shares  and  debenture  passed. 

Asquith,  Q.C.^  followed. 

Sir  R.  Webster,  A.G*,  in  reply,  dted  the  following 
cases :  In  re  Commercial  Bank,  Corporation  of  India 
and  the  East,  18  W.  E.  411,  L.  E.  5  Ch.  App.  314; 
Sharland  v.  Mildon,  5  Hare  469 ;  PauU  v.  Simpson,  9 
Q.  B.  365 ;  Bodger  v.  Arch,  10  Ex.  333,  3  W.  B.  C.  L. 
Dig.  183. 

Wills,  J. — I  am  of  opinion  that  our  judgment 
must  be  for  the  respondents.  The  claim  of  the  Crown 
arises  under  section  37  of  55  Geo.  3,  c.  184,  which 
provides  that  '*  if  any  person  shall  take  poaoeeaon  of, 
and  in  any  manner  administer  any  part  of  the  per- 
sonal estate  and  effects  of  any  person  deoeaaed,  with- 
out obtaining  probate  of  the  will  or  letters  of  ad- 
ministration"  ne  shall  forfeit  £100.  The  qaestion 
here  is  whether  the  defendants  have  taken  poasession 
Of  and  have  administered  part  of  the  estate  of  the 
testator.  There  are  two  Acts  which  are  relied  upon 
by  the  Crown  as  constituting  such  "  talring  posses- 
sion of.'*  I  need  not  trouble  myself  with  the  further 
words  as  to  administration,  because  if  thev  took 
possession  they  certainly  administered  aad  dealt  with 
the  property,  and  therefore  the  real  question  ii 
whether  they  took  possession  either  of  the  shares  or 
of  the  interest  on  aebentures  which  had  aocnied  at 
the  time  when  Uie  testator  died.  It  seenoM  to  me  that 
the  "  taking  possession  "  which  is  referred  to  in  sec- 
tion 37  refers  to  some  act  which,  if  the  person  had 
been  an  executor  or  an  administrator  he  oould  have 
done  in  order  to  get  hold  of  property  whioh  belooced 
to  the  deceased  person.  What  the  aefendants  did  in 
this  instance  appears  to  have  been  a  reoog;nitian  of  the 
title  of  the  executors  who  had  not  obtained  En|^ 
probate  and  a  transfer  of  the  property  into  their 
names.  I  do  not  think  that  is  '*  taking  pnnafsinn  '*; 
I  think  it  is  mmly  a  ministerial  act  aoKnowledgiitt  j 
the  title  of  the  executors.  It  was  an  su$t  that  ooola  i 
not  have  been  done  by  the  executors,  and  oectainlj 
would  not  be  **  taking  possession  '*  within  the  mean- 
ing of  this  section.  It  seems  to  me  to  be  muoh  man 
analogous  to  what  they  did  in  respect  to  the  next 
matter,  which  is  relied  upon — ^namely,  the  haf^'^Mg 
over  to  the  American  executors  of  the  interest  whioh 
had  accrued  upon  the  debentures  at  the  time  the 
testator  died,  because,  as  was  pointed  out  by  oounsd. 
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any  dividends  which  acoraed  after  that  time  never 
belonged  to  the  testator,  and  could  not  have  heen  in- 
cluded in  the  inventory  of  his  property  for  the  pur- 
pone  of  the  estate  duty  or  probate  duty,  or  anything 
else  oonnected  with  the  administration,  and  therefore 
any  deaUng  with  it  could  not  have  been  "taking 
powesnon  "  of  a  part  of  the  estate  of  the  deceased. 

But  DOW,  what  did  the  respondents  do  ?     They 

simply  paid  to  the  executors  money  which  belonged 

to  them  as  executors.    Now,  it  is  very  old  law  that 

an  executor  may  act  in  connection  with  the  property 

of  the  deceased,  and  that  people  may  deal  with  him 

as  an  executor  before  he  has  proved  the  will  at  all, 

and  we  cannot  have  a  stronger  illustration  of  that 

than  the  fact  that  an  executor  who  has  not  taken  out 

probate  is  entitled  to  sue,  and  the  only  condition  is 

mt^  if  he  has  to  come  into  court  to  prove  his  tiUe, 

he  must  produce  probate,  because  there  is  no  other 

recognized  means  of  proof.     This  shows  that  the 

executor's  title,  as  has  been  laid  down  over  and  over 

again  from  the  earliest  times,  does  not  depend  upon 

the  probate,  but  upon  the  will.    If  this  case  depended 

only  on  that  old  law,  it  could  hardly  be  seriously 

argued  that  the  defendants  had  done  anything  wrong, 

oar  anything  that  was  like  a  wrongful  intermeddling 

yith  the  property  for  the  purpose  of  administering 

it,  by  paying  a  debt  which  they  were  bound  to  pay 

to  the  executors,  although,  if  tiiey  chose  to  contest 

the  executors'  titie,  and  if  they  drove  tiiem  to  prove 

it  in  a  court  of  law,  the  executors  would  be  oUiged 

to  take  out  probate  before  they  could  recover. 

Now,  has  any  legislation  altered  that  very  old  law  P 
Beliance  is  placed  upon  section  11  of  the  Bevenue 
Act,  1884  (47  &  48  Vict,  c  62),  which  says  that  the 
production  of  a  grant  of  probate  or  letters  of  ad- 
ministration *'  shfiOl  be  necessary  to  establish  the  right 
to  recover  or  receive  any  part  of  tiie  personal  estate 
and  effects  of  any  deceased  person  situate  in  the 
United  Kingdom."      Now,  if   that  was    a    statute 
which  had  been  passed  before  there  was  any  definite 
recognition,  deeply  seated  in  the  law,  of  the  right 
of  the  Gxecntor  to  deal  witii  the  estate  of  the  deceased 
before  taking  out  probate,  it  might,  perhaps,  be  said 
that  the  Legislatiu^  meant  that  the  executor  should 
not  have  a  right  to  do  anything  with  the  property 
of  the  deceased  before  he  had  taken  out  probate ;  but 
that  is  an  Act  of  Parliament  which  was  passed  after 
it  had  been  the  law  for  centuries  that  a  man  could 
deal  as   executor  with  the  property  of  a  testator 
without  taking  out  probate,  unless  he  wanted  the 
intervention  ox  the  courts  to  help  him.      I  cannot 
think  that,  by  an  expression  of  that  kind  in  an  Act 
passed  to  establish  and  to  f  adlitate  the  collection  of 
duties,  it  was  ever  intended  to  make  such  a  radical 
diasge  as  that  in  the  law  of  England,  because  it 
would  introduce  such  intolerable  inconvenience,  and 
might  work  such  intolerable  wrong,  that  it  might 
nuJ^e  it  impossible  for  the  most  necessary  steps  for 
the  protection  of  the  property  of  the  deceased  person 
to  be  taken  within  a  reasonable  time,  because  often- 
times probate  cannot  be  taken  out  and  duties  cannot 
be  paid    until  complicated  questions  are  settled.    I 
think  what  'was  meant  was  that,  where  a  person  has 
to  establish  bis  right  to  sue  as  executor,  ana  to  receive 
the  property  in  his  capacity  as  executor,  he  must 
jn-odace  probate.    That  comes  simply  to  an  affirma- 
tion of  the  old  law,  or  perhaps  it  goes  a  little  further 
than  that,  because  it  gives  a  person  who  disputes  the 
executor's  ri^ht  to  recover  or  receive  property  the 
right  to  require  the  production  of  probate  before  it 
ean  be  said  that  the  executor's  right  is  established. 
I  do  not  think  section  11  was  ever  meant  to  apply 
where  there  was  no  occasion  to  establish  the  executor's 
right,  because  nobody  disputed  it 
ITnfortnnately,  in  this  case  the  result  is  that  these 


American  executors  escape  paying  English  duty. 
"Wod,  I  cannot  help  that.  It  seems  to  me  that  section 
37  of  55  Geo.  3,  c.  184,  does  not  make  it  an  offence 
for  a  person  to  deal  with  an  executor  as  executor ;  it 
makes  it  an  offence  on  the  part  of  the  executor  or 
other  person  to  take  possession  of  or  administer  any 
part  of  a  deceased's  personal  propertv  without  having 
taken  out  probate,  and  it  provides  within  itself  a  very 
appropriate  penally  which  is  to  follow,  and  defines 
what  it  is  to  oe.  It  does  not  make  it  a  crime  or  an 
offence  against  the  law  to  pay  an  executor;  it  only 
makes  it  an  offence  on  his  part  to  administer  without 
taking  out  probate,  and  seeing  that  he  has  six  months' 
graoe  within  which  he  is  at  liberty  to  take  out  probate 
it  is  quite  clear  that  it  is  not  meant  to  prohibit  all 
action  of  this  kind  on  his  part,  but  only  if  he  does 
not  afterwards  take  out  probate,  and  possibly,  also, 
if  he  does  not  intend  to  take  out  probate.  I  should 
be  very  glad  if  prnper  means  could  be  found  for 
making  these  New  York  gentlemen  pay  our  English 
duty,  but  with  that  I  have  nothing  to  do.  All  I  can 
say  is,  that  it  appears  to  me  that  the  defendants 
have  not  really  intermeddled  with  the  administration 
of  this  estate.  They  have  simply  done  that  which  the 
common  law  of  England  gives  them  the  right  to  do — 
namely,  to  pay  an  executor  without  asking  him  to 
prove  his  title  by  the  production  of  pro&te.  It 
seems  to  me,  therefore,  ihat  the  case  for  the  Crown 
fails,  and  that  our  judgment  must  be  for  the  respon- 
dents. 

Gbantham,  J. — I  am  of  the  same  opinion.  The 
learned  Attorney-General  argued  this  case  exactly  as 
if  the  company  were  the  executors,  and  the  whole  of 
his  argument  applied  only  to  the  secretary  of  this 
company  as  if  he  had  been  appointed  executor  or  had 
the  power  of  an  executor.  But  when  we  come  to  look 
at  the  position  in  which  the  company  was  to  the 
testator  and  the  executors,  the  company  was  merely 
in  the  position  of  a  debtor  to  the  testator,  and  under 
an  obligation  to  the  testator  to  do  something  which 
the  testator  or  the  executors  of  the  testator  could 
compel  them  to  do. 

Now,  I  have  looked  in  vain  through  the  various 
sections  of  the  Probate  Acts  to  find  any  power  pro- 
hibiting a  person  in  the  position  of  a  debtor  to  the 
estate  of  a  deceased  person  from  paying  his  debt  to 
the  executors. '  It  may  be  that  the  Grown  will  lose  the 
duty.    I  confess  I  do  not  see  that  the  defendants  are 
bound  to  pay  thui  duty  themselves,  but  I  think  that 
as  an  English  company  there  is  another  liability  upon 
them,  and  that  is  to  uphold  the  law  as  constituted  in 
this  country,  because  as  was  very  frankly  admitted 
by  the  learned  counsel  for   the  English  company 
they  ought  not  to  register  a  transfer  of  shares  with- 
out the  production  of  probate.    I  suggested  that  that 
was  the  universal  practice  with  regard  to  English 
companies,  and  with  regard  to  shares  held  by  English 
testators,  and  they  said  that  the  law  was  exactly  ttie 
same  and  that  the  practice  was  exactly  the  same  with 
regfurd  to  themselves,  and  it  seems  to  me,  therefore, 
mSkt  their  duty  is  not  to  register  these  shares  and  not 
to  pay  over  this  money,  but  to  say  to  the  American 
executor,  '*  We  are  bound  by  our  law  and  by  the  con- 
stitution of  this  company,  and  we  cannot  register 
these  shares  without  the  production  of  probate."    I 
cannot  for  a  moment  think  that  they  would  be  under 
any  legal  liability  whatever  to  the  American  executors 
if  they  acted  in  that  way.    I  do  not  know  that  I  need 
add  anything  further  to  what  has  fallen  from  my 
learned  brother,  in  which  I  entirely  concur,  except  to 
say  this,  that  throughout  all  these  sections  you  find 
that  the  language  refers  to  persons  administering  or 
who  ought  to  administer  the  estate  as  being  liable. 
This  compatky  are  not  administering  the  estate  in  any 
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way ;  ^  they  are  not  the  persons  who  ought  to 
administer  the  estate ;  they  are  not  the  persons  who 
ought  to  take  out  probate,  and  therefore  under  those 
circumstances  I  cannot  see  how  they  can  be  liable  to 
the  penalties  which  the  Grown  seeks  to  enforce  against 
them. 

Judgment  for  the  defendania. 

Solicitor  for  the  Crown,  Soliciiar  of  Inland  Bevenue. 

Solicitors  for  the  defendants,  Burn  db  Berridge, 


dtouvt  oC  ApyeaU 


,). 


May  21. 


From  Chan.  DIt. 
(lindley,  Lopes,  and  > 
Eigby,  L.JJ.)         ) 

In  re  Hunteb. 
Hood  v,  ArroBNEY-GENEBAii.  (a.) 

Will — GonBtrudion — Charity — Qi/t  to  purchase  advow* 
sons — Valid  charitable  gift — (General  charitable  «n- 
tention, 

A  testator  gave  the  proceeds  of  conversion  of  his 
residuary^  real,  and  personal  estate  to  special  trustees 
upon  certain  trusts  for  the  promotion  of  •*  true  Protestant 
and  Church  of  England  principles  "  which  he  explained 
as  being  the  principles  known  as  Evangelical. 

Held,  upon  the  construction  of  the  whole  will,  thai 
there  was  such  a  general  charitable  intention  <u  made 
the  gift  a  good  charitable  gift,  notwithstanding  diffi^ 
culties  raiseid  by  the  language  in  which  the  trusts  were 
declared, 

Semble,  the  trustees  under  such  a  will  could  be 
restrained  by  iiy  unction  from  applying  any  of  the  trust 
property  in  the  promotion  of  views  inconsistent  with 
those  prescribed  by  the  testator. 

Decision  o/Bomer,  J.,  reversed. 

This  was  an  appeal  by  the  Attorney-General  from 
a  decision  of  Bomer,  J.  (ante,  p.  344}. 

Sir  A  Webster,  A,G,,  and  Ingle  Joyce  {Dibdin  with 
them),  for  the  appeal. 

Levett,  Q,C,,  and  G.  P,  C,  Lawrence,  ior  the  respon- 
dents. 

William  G,  Druce,  for  the  trustees. 
Ingle  Joyce  replied. 

LtNDLEY,  L.J.,  examined  the  provisions  of  the 
will  and  continued :  It  appears  to  me  almost  impos- 
sible to  read  that  will  and  see  what  the  testator  has 
said,  and  not  come  to  the  conclusion  that  he  has 
expressed  an  intention  to  devofce  his  residuary  estate 
to  purposes  which  by  the  law  of  this  court  are 
termed  charitable.  He  has  not  said  in  so  many  words 
that  the  property,  the  capital  and  income  of  which 
may  be  applied  for  or  towards  the  purchase  of 
advowjions  or  presentations,  is  to  be  heM  upon  any 
particular  trusts;  but  the  question  is  whether  you 
cannot  get  that  out  of  his  will.  Suppose  the  trustees 
were  about  to  apply  part  of  the  residuary  estate  in 
the  purchase  of  adTowsons  for  the  avowed  purpose  of 
appointing  a  clergyman  of  the  Church  of  England 
oi  a  Bitualistic  tendency,  would  not  that  be  a 
flagrant  breach  of  trust  ?  In  my  judgment  it  would, 
and  I  think  the  Attomey-Gteneral  could  get  an 
injunction  to  stop  it.  I  cannot  come  to  Uie  conclu- 
sion that  merely  oecause  the  words  do  not  exactly  fit 
there  is  an  intestacy  here.   The  testator  has  dedicated 

(a.)  Beported  by  B.  C.  Maceeitzie,  Esq.,  Barrintor- 
at-Law. 


this  residuary  estate  to  the  purposes  of  charity.  That 
gets  rid  of  the  point  which  might  and  would  arise  if 
we  came  to  the  conclusion  that  the  first  of  these 
clauses  was  not  a  g^od  charitable  disposition — viz., 
whether  the  gift  here  would  be  void  if  it  were  not 
charitable.  I  think  there  is  a  good  deal  in  Mr.  Ingle 
Joyce's  suggestion  that  the  gift  is  so  definite  that 
even  if  not  charitable  it  woidd  be  good.  I  say  no 
more  about  t^t  point  now.  It  will  be  very  deserving 
of  consideration  when  it  arises  in  any  case  so  as  to 
require  decision.  It  does  not  really  arise  here. 
I  think  the  appeal  must  be  aUowisd. 

Lopes  and  Biqby,  L  JJ.»  concurred. 

Appeal  allowed. 

Solicitors,  Hare  d>  Co. ;  West,  King,  Adams,  &  Co,  ; 
Hollams  &  Co, 


Feb.  15,  16. 


From  Chan.  Div.       ^ 

(lindley,  A.  L.  Smith,  [ 

and  B^by,  L.JJ.)      ) 

Seawaso  v.  Fatebson.  (a.) 

Contempt  of  court — Injunction — Breach  by  person  not 
enjoined — Jurisdiction  to  commit, 

A  person  not  himself  included  in  an  injuMction,  or 
a  party  to  the  action,  who  knowingly  aids  and  ahets  a 
defendant  in  a  breach  of  it,  may  be  committed  for 
contempt. 

The  plaintiff  demised  to  the  defendant  by  lease  a 
portion  of  the  house  No.  53,  Fetter-lane,  in  the  C^ty 
of  London,  for  twenty-one  years  from  Christmas, 
1S95.  The  lease  contained  a  covenant  by  the  lessee 
that  he  would  not  during  the  term  do  or  suffer  any 
thing  which  might  intenere  with  the  full  and  quiet 
enjo^ent  by  the  lessor  or  his  under-tenants  o( 
adjoming  or  neighbouring  premises,  or  which  should 
be  or  grow  to  be  an  annoyance,  nuisance,  damage, 
inconvenience,  disturbance,  or  injury  to  the  lessor  or 
his  superior  landlord,  or  his  or  their  tenants,  or  any 
of  them,  and  that  he  would  not  during  the  term  use 
the  premises  or  suffer  them  to  be  used  otherwise  than 
for  the  purpose  of  a  private  club. 

Subsequently  the  defendant  permitted  exhibitions 
of  boxing  to  take  place  upon  the  demised  premises, 
which  the  plaintiff  alleged  constituted  a  breach  of 
the  covenant. 

The  plaintiff  brought  this  action  in  Pebmary, 
1896,  claiming  an  injunction  to  restrain,  the  defen- 
dant from  viouiting  the  covenant,  and  on  the  15th  of 
July,  1896,  North,  J.,  granted  an  injunction  which 
followed  the  terms  of  the  covenant. 

On  the  9th  and  21st  of  October,  1896,  the  defen- 
dant, assisted  by  George  Sheppard  and  Edwin 
Murray,  who  were  his  servants  or  agents,  permitted 
further  boxing  entertainments  to  take  plaoe  on  the 

S remises.  The  plaintiff  thereupon  moved  that  the 
efendant,  Sheppard,  and  Murray  should  be  com- 
mitted for  contempt  in  disobeying  and  aiding  and 
assisting  in  disobeying  the  order  of  the  court. 

North,  J.,  held  that  there  was  evidence  that  Shep- 
pard and  Murray  knew  of  the  injunction  before  tkt 
exhibitions  last  mentioned  took  place,  and  committed     i 
them  as  well  as  the  defendant. 
Against  this  decision  Murray  appealed. 

Seward  Brice,  Q.C,  Stephen  Lynch^  and  Ker  Kays, 
for  the  appellant. — ^The  injunction  did  not  apply  to 
the  appeUant,  and  he  cannot  therefore  be  committed 
for  a  breach  of  it.    The  respondent  -would  reqoue, 

(a.)  Beported  by  B.  C.  Magkenzis,  Esq.,  Bar- 
lister-at-Iiaw. 
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fini,  to  obtain  a  separate  injnnotioii  against  him : 
/wion  T.  Barria,  7  Ves.  251 ;  In  re  Bahama  IdandB^ 
[1808]  A.  G.  138,  41  W.  B.  Dig.  51.  This  is  not  a 
contempt  of  a  criminal  natore,  as  in  Jn  re  FrtsUm^  31 
W.  R.  804,  11  a  B.  D.  545.  The  right  to  take 
•dTsntage  of  a  contempt  of  this  kind  is  personal  to 
tbe  party  who  has  obtained  the  injunction,  as  is  shown 
bj  ti)6  £iot  that  it  may  be  raised  by  him :  BoberU  v. 
Alhtrt  Bridge  Co,^  L.  B.  8  Oh.  App.  753 ;  Harvey  ▼. 
BeU,  21  W.  B.  783,  L.  B.  16  Eq,  324 ;  In  re  Daviee, 
37W.il.  57,  21  Q.  B.  D.  236.  This  process  should 
sot  be  resented  to  if  there  is  another  pertinent 
nm^dy.  There  is  another  remedy — m.,  ejeotmentb 
A  person  does  not  aid  and  abet  in  a  boxing  competi- 
tion merely  by  being  present  at  it :  Beg.  ▼•  Coney ^ 
30W.B.678,  8Q.  B.  D.  534. 

Bmnfen  Eady^  Q.C,  and  Methold^  for  the  respon- 
dent, were  not  called  upon. 

LiKDCKY,  L.J.— This  case,  like  all  cases  of  the 
kind,  is  one  ol  importance.    The  court  should  always 
be  cbsry  about  committing  people  for  contempt.    It 
duMild  exercise  a  degree  of  caution  proportionate  to 
tbe  power  which  it  possesses.    Unless  it  is  to  become 
ueleBS  it  must  deal  with  every  such  case  in  the  inte- 
nit  of  the  public.    I  do  not  regard  this  case,  how- 
ersr,  ss  bring  near  the  line.    It  seems  to  me  to  be  a 
plain,  vtzaightforward  case.  On  the  15th  of  February, 
1896,  Nor&,  J.,  granted  an  injunction  restraining 
Ptttorson  from  infringing  the  ooyenant  in  his  lease. 
Ibe  injunetioik  follows  the  general  laoaguage  of  the 
oovsosnt,  but  the  real  nuisance  complained  of  and 
ajoiind  was  the  disturbance  caused  by  boxing  per- 
formances whidi  Faterson  allowed  to  take  |>lace  on 
tbe  premises  demised.    Murray  was  present  m  court 
dving  the  proceedings.    He  says  that  he  left  before 
tbe  injnnotion  was  actually  granted ;  but  there  can 
be  no  doubt  that  he  knew  the  result.    Yet  arrange- 
nents  were   made   for  having  these  performances 
npeated  in  September  and  October,  and  on  the  9th 
md  21st  of  October  some  more  of  these  performances 
took  place.    An  application  was  then  made  to  North, 
J*,  to  commit  Faterson  for  breach  of  the  injunction. 
Peterson  said  that  Murray  was  the  person  who  had 
Rot  up  the  performances  and  was  really  responsible 
^  them.    Froceedings  were  then  taken  to  oonunit 
Mntny,  who  was  not  a  party  to  the  action.   . 

Now,  consider  the  principles  on  which  the  juris- 
diction of  Uie  court  to  commit  Murray  depends. 
He,  hke  eremme  else,  is  bound  not  to  interfere  with 
tiie  coarse  ox  justice.  The  case  against  him  is  not 
ttii  he  hifri^Msed  the  injunction,  but  that  he  aided 
•■d  abetted  in  treating  the  order  of  the  court  with 
entempt.  If  he  has  done  that,  it  is  idle  to  say  that 
Is  esBDot  be  attached  for  oontemi>t.  Mr.  Seward 
Biioe  oontends  that  there  is  no  such  jurisdiction,  and 
ttstit  wonld  be  necessary  to  bring  a  sepuate  action 
Mnmy.  As  an  old  equity  practitioner  this 
little  surprise.     It  is  a 


me  no  little  surprise. 

principle  to  my  brother  Bigby  and  myself 

tbat  no  one  can  be  allowed  to  violate  an  order  of  the 
mnd  if  authority  is  required  in  support  of  it  it 
he  found  in  Leioee  y.  Morgan,  5  jPrice  518 ; 


bio 


lenl  WaiesUff  T.  JSkirl  Momington,  11  Beav.  181 . 
-^•wy  ▼•  Aniirewe,  30  W.  B.  564;  and  Day  v.  Long- 
hnt,  41  W.  B.  283.  Mr.  Seward  Brice  bases  an 
■fKUBent  against  the  jurisdiction  on  Iveeon  v.  Harris, 
7  Tes.,  where  Iiord  Bldon,  at  p.  256,  says :  ''  I  have  no 
BQDoeption  that  it  is  competent  to  this  court  to  hold  a 
Baa  bound  by.  an  injunction  who  is  not  a  parity  ^ 
k  cause  for  the  purpose  of  the  cause.  The  old 
that  he  must  be  brought  into  court,  so 


■^  aceoidinK  to  the  ancient  laws  and  usages  of  the 
to  De  made  a  subject  of  the  writ."    What 


3don   is  there  addressing  himself  to  is  the 


persons  who  are  bound  by  the  injunction,  not  the 
persons  who  assist  others  in  infringing  an  injunction. 
There  is  a  wide  distinction  between  a  motion  to 
commit  for  breach  of  an  injunction  and  a  motion  to 
commit  for  contempt  in  obstructing  the  course  of 
justice.  The  difference  is  very  marked.  In  the  one 
case  the  poceeding  is  taken  against  the  party 
enjoined  with  a  view  to  enforce  the  m junction  for  the 
benefit  of  the  person  who  has  got  the  order ;  in  the 
other  case  it  is  taken  against  a  person,  whether  a 
party  to  the  proceedings  or  not,  who  has  been  guilty 
of  a  criminal  contempt  in  violating  an  order  of  the 
court,  and  who,  on  the  ground  of  public  interest, 
cannot  be  suffered  to  do  so  witii  impunity.  The 
difference  between  the  two  cases  is  well  known.  As 
regards  the  jurisdiction  of  the  court  to  commit  for 
the  latter  kmd  of  contempt  I  entertain  no  doubt 
whatever. 

I  agree  that  if  I  could  accept  Murray's  suggestion 
that  he  was  present  at  these  performances  as  a  mere 
spectator,  I  could  not  come  to  the  conclusion  that  his 
conduct  had  amounted  to  a  contempt  of  court.  But 
I  cannot,  on  the  evidence,  believe  that  he  was  there 
simply  as  a  spectator.  I  have  not  the  least  doubt 
that  he  was  there,  not  as  a  mere  spectator,  but  as  a 
party  interested.  My  belief  is  that  he  was  at  the 
bottom  of  the  whole  thing.  It  may  be  that  he 
thought  that  these  boxing  matches  would  not  amount 
to  a  breach  of  the  injunction.  Whether  that  be  so 
or  not,  there  can  be  no  doubt  that  they  do  constitute 
a  flagrant  violation  of  it.  It  is  a  gross  case  of  con- 
tempt. 

My  conclusion  is  that  the  appeal  must  be  dismissed 
with  costs. 

A.  L.  Smith,  L.J. — I  also  come  to  the  same  con- 
dnsion.  The  real  question  was  whether  Murray, 
on  the  9th  or  2l8t  of  October,  1896,  or  on  either  of 
those  days,  was  party  or  privy  with  Faterson,  or 
aided  and  abetted  Faterson,  in  committing  a  breach 
of  the  injunction  of  the  15th  of  July,  1896.  As 
regards  the  law,  I  have  no  doubt  that  this  court  has 
jurisdiction  to  commit  for  contempt  a  person,  whether 
bound  by  it  or  not,  who  aids  and  abets  in  committing 
a  breach  of  an  injunction.  The  authorities  already 
cited — ^viz.,  Lewee  v.  Morgan,  Lord  WtUesley  v.  Earl 
Momington,  and  Avory  v.  Andrews — are  amply  suffi- 
cient to  establish  this  proposition. 

I  now  come  to  the  question  whether  it  is  clear  on 
the  evidence  that  Murray  has  been  guilty  of  a  viola- 
tion of  the  injunction.  Unless  I  am  satisfied  of  this 
I  should  certiunly  decline  to  be  a  party  to  sending 
him  to  prison.  I  feel  no  doubt,  however,  that  the 
evidence  is  quite  sufficient  to  establish  his  complicity 
in  the  offence.  [His  lordship  here  reviewed  the 
evidence.]  Can  it  be  said  in  tbe  face  of  this  evidence 
that  Murray  was  at  these  meetings  in  the  capacity 
of  a  spectator  only  ?  In  Beg,  v.  Coney  it  is  laid  down 
that  the  mere  fact  of  a  man  being  a  spectator'  at  a 
prizefight  did  not  make  him  an  alder  and  abettor 
in  tiie  proceedings,  and  in  that  dejiM'on  I  entirely 
concur.  But  here  the  evidence  shows  that  Murray 
was  not  present  as  a  spectator  only,  but  that  he  was 
aiding  and  abetting  in  a  breach  of  the  injunction. 

I  am  of  opinion  that  the  decision  of  the  court  below 
should  be  affirmed. 

BiGBY,  L.J. — After  the  able  analysis  of  the  evi- 
dence which  has  been  given  by  Smith,  L.  J.,  I  need 
not  again  state  the  facts  of  the  case.  I  will  content 
myseB  with  makiug  a  few  remarks  on  Mr.  Seward 
Brioe's  argument  as  to  the  jurisdiction  of  the  court  in 
matters  of  this  kind.  His  contention  appeared  to  me 
to  amount  to  this,  that  the  court  has  no  jurisdiction 
to  commit  for  oontemi>t  by  way  of  punishment,  but 
only  to  secure  a  plaintiff  in  his  rights.    So  far  as  I 


612 


THE  WEEKLY  REPORTER.       u^v^vm.]      VoL  XLV. 


C.  A.     Sbwaed  v.  Paters  on.— Heston  and  Islbwoeth  Ubban  Distbiot  Council  v.  Grout.     H.  C. 


am  aware  there  is  no  ease  in  which  that  has  ever  been 
suggested.  The  dictum  of  Lord  Eldon  in  Iveaon  v. 
Harris,  already  referred  to,  seems  to  me  to  have 
nothing  whatever  to  do  with  this  question.  Un- 
doubtedly he  was  right  in  saying  that  the  court  must 
be  careful  to  consider  to  whom  an  injunction  applies, 
and  must  not  bring  in  people  whom  it  was  never 
meant  to  enjoin.  That,  however,  is  not  at  all  rele- 
vant to  the  present  case.  That  there  is  a  jurisdiction 
to  punish  for  contempt  of  court  is  undoubted.  It  is 
founded  on  the  good,  not  of  any  party  to  the  pro- 
ceedings, but  of  the  public  at  large,  whose  interest  it 
is  that  the  orders  of  the  court  should  not  be  disre- 
garded, and  that  people  should  not  be  allowed  to 
assist  in  the  breach  of  them — that  is,  in  committin^c  a 
contempt  of  court.  In  /})  re  Bahama  Islands,  [1893] 
A.  C.  138,  41  W.  £.  Dig.  51,  the  question  of  contempt 
of  court  was  difcussed  at  great  length.  In  that  case 
the  Privy  Council  supported  the  view  that  the  court  has 
a  punitive  jurisdiction  in  cases  of  contempt,  for  they 
held  that  the  prerogative  of  the  Crown  in  such  cases 
extends  to  the  remission  of  punitive  sentences.  It  is 
not  the  practice  for  the  representatives  of  the  Crown 
to  interfere  in  cases  of  committal  for  contempt  where 
the  contempt  consists  in  refusing  to  do  what  is  right 
towards  a  party  litigant,  and  that  class  of  case  is  not 
dealt  with  by  the  Privy  Council  in  the  authority  just 
cited.  The  two  cases  are  easily  distinguishable,  but 
the  court  has  jurisdiction  in  the  former  case  no  less 
than  in  the  latter. 

Mr.  Seweurd  Brice  further  contends  that  this  juris- 
diction can  be  exercised  only  for  the  benefit  of  the 
plaintiff.  It  is  no  doubt  true  that,  in  cases  of  this 
sort,  the  court  does  not  act  of  itself,  but  upon  infor- 
mation given  by  a  party  to  an  action.  But  when 
once  the  matter  is  brought  before  the  court,  it  acts 
upon  its  own  jurisdiction,  and  without  regard  to  the 
person  who  has  brought  the  matter  before  it.  The 
right  is  not  the  private  right  of  that  person,  and 
cannot  be  waived  by  him.  I  have  no  doubt  as 
to  the  existence  of  the  jurisdiction;  and  I  am  equally 
satisfied  that  this  is  a  case  in  which  it  ought  to  be 
exercised.  The  aiding  and  abetting  by  Murray  in  the 
breach  of  the  iu junction  appears  to  me  to  have  been 
both  wilful  and  reprehensible. 

Appeal  dismissed. 

Solicitors,  Norri^  &  Son  ;  Proud/oot  ife  Chaplin, 
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Heston  and  Isleworth  Urban  District  Council 
V.  Grout,  (a.) 

Local  govemmvd — Public  Health  Act,  1875  (38  <fc  39 
VicL  c.  55),  88,  150,  151,  257 — Private  Streets  Im^ 
provement  E'ptnses  Act,  1892  (55  <k  56  Vict,  c,  57), 
ss,  25-34 — Efed  of  adoption  of  Act — Interpretation 
Act,  1889  (52  dk  53  Vict,  c,  63),  s.  38. 

A  notice  givin  under  the  I5l8t  section  of  the  Public 
Health  Act,  1875,  is  not  invalidated  by  the  adoption  of 
the  Private  Streets  Improvements  Expenses  Act,  1892, 
before  the  work  is  actually  carried  out. 

Adjourned  summons. 

The  summons  asked  (1)  a  declaration  that  under  and 
by  virtue  of  section  257  of  the  Public  Health  Act, 

(tt.)  Reported  by  Q,  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


1875,  the  sum  of  £157  14s.  lOd.,  being  the  amount  of 
the  proportion  of  the  expenses  of  sewering,  levelling, 
kerbing,  channelling,  paving,  metalling,  and  making 
good  a  certain  street  called  Prince  Begent-road. 
Hounslow,  with  interest  at  four  per  cent,  and 
costs,  is  charged  on  Gloucester  House,  High -street, 
Hounslow,  and  that  such  charge  is  entitled  to  priority 
over  any  other  mortgage  or  charge  upon  the  said 
hereditaments ;  (2)  an  inquiry  as  to  the  existence  of 
such  incumbrances ;  (3)  a  sale  to  enforce  such  charge ; 
and  (4)  a  receiver. 

The  plaintiffs,  the  sanitary  authority  for  the  dis- 
trict, took  steps  to  sewer  a  street,  and  after  obtaining 
an  estimate  on  the  30th  of  October,  1891,  gave  the 
defendant  notice  requiring  him  to  carry  out  the  work. 
Owing  to  delay  caused  by  the  requirements  of  the 
Local  Government  Board  before  sanctioning  a  loan, 
the  works  were  not  carried  out  until  October,  1895. 

On  the  27th  of  June,  1896,  the  Private  Streets  Im^ 
provements  Act,  1892,  was  adopted. 

Section  24  of  the  Private  Sbreeto  Works  Act,  1892, 
is :  '*  All  powers  given  to  a  local  authority  under  this 
Act  shall  be  deemed  to  be  in  addition  to  and  not  in 
derogation  of  any  other  powers  conferred  upon  such 
local  authority  by  any  Act  of  Parliament,  law,  or 
custom,  and  such  other  power  may  be  exercised  in  the 
same  manner  as  if  this  Act  had  not  been  passed.*' 

Section  25 :  "  Neither  sections  150,  151,  and  152  of 
the  Public  Health  Act,  1875,  nor  section  41  of  the 
Public  Health  Amendment  Act,  1890,  shall  apply  to 
any  district  a  part  of  a  district  in  which  this  Act  is 
in  force." 

Section  38  of  the  Interpretation  Act,  1889,  ao  far 
as  material  is : 

*'(2)  Where  this  Act  or  any  Act  passed  after  the 
commencement  of  this  Act  repeals  any  other  enact- 
ment, then,  unless  the  contrary  intention  appears, 
the  repeal  shall  not 

"(a)  Revive  anything  not  in  foroe  or  existing  at 
the  time  at  which  the  repeal  takes  effect ;  or 

**  (b)  Affect  the  previous  operation  of  any  enactmont 
so  repealed,  or  anything  duly  done  or  auffered  under 
any  enactment  so  repealed ;  or 

**(c)  Affect  any  right,  privilege,  obligation,  or 
liability  acquired,  accrued,  or  incurred  under  any 
enactment  so  repealed ;  or 

'*  {d)  Affect  any  penalty,  forfeiture,  or  pmushment 
incurred  in  respect  of  any  offence  committed  iftgaiust 
any  enactment  so  repealed ;  or 

**  (e)  Affect  any  investigation,  legal  prooeeding,  or 
remedy  in  respect  of  any  such  right,  privilege,  obli- 
gation, liability,  penalty,  forfeiture,  or  ponishment 
as  aforesaid ; 

**  And  any  such  investigation,  legal  prooeeding,  or 
remedy  may  be  instituted,  continued,  or  enforoed, 
and  any  such  penalty,  forfeiture,  or  puaishment 
may  be  imposed  as  if  the  repealing  Act  had  not  been 


Warmington,  Q,C,,  Swinfen  Eady,  Q,C,^  and  Martin 
W,  Smith,  for  ^laintiffis. — The  defendant  on  service  of 
notice  became  liable  to  do  the  works,  or  to  pay  a  due 
proportion.  The  suggestion  is  that  section  25  of  tlie 
Private  Streets  Worlu  Act,  1892,  on  the  adoption  of 
that  Act,  caused  the  notice  under  the  Public  Health 
Act,  1875,  to  cease  to  have  effect.  But  this  is  pre- 
vented by  section  38  of  the  Interpretation  Act,  1889. 
[They  cited  Felken  v.  Berridge,  15  C.  B.  N.  S.  257, 
12  W.  E.  C.  L.  Dig.  80;  Barnes  v.  Eddleston^  1  Kx- 
D.  67,  24  W.  B.  Dig.  164.]  The  other  point  taken 
is  abandonment,  but  that  must  be  established  by 
notice. 

Macmorran,  Q,C,,  and  Ribton,  for  the  defendant. 

Notice  to  do  certain  Acts  was  given  in    1B9U    In 
1894,  being  aware  of  the  adoption  of  the  new  Act,  the 
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defendant  conolnded  that  the  old  notice  so  long 
unacted  upon  was  abandoned.  The  Act  of  1892 
titen  rights,  and  not  procedure  only. 

They  cited  AhboU  v.  Minister  for  Lands,  [1895] 
A.  C.  425,  43  W.  E.  Dig.  123. 

KoBTH,  J. — ^This  case  is  quite  clear.    The  plaintiffs 
are  the  sanitary  authority.    Under  section  151  of  the 
Fablio  Health  Act,  1875,  they  took  steps  for  sewering 
t  street.    An  estimate  was  niade,  and  on  the  30th  of 
October,    1891,    notice    was  sent  to  the  defendant 
Teqmring  him,  as  owner  of  the  premises  described,  to 
carry  out  the  works.    The  three  months  expired  on 
the  30th  of  January,  1892,  and  the  defendant  did  not 
do  the  works.    The  plaintiffs,  under  section  151,  had 
anthority  to  do  the  works,  but  they  did  not  com- 
mence them  until  1895.     It  is  said  that  the  notice 
had  been  abandoned,  but  the  evidence  shows  that 
the  plainti£Bi  had  no  idea  of  abandoning  the  works. 
They  had  no  money  in  hand,  and,  being  unwilling  to 
execute  the  works  out  of  the  rates,  proposed  to  raise 
the  money  by  loan.    They  applied  accordingly  to  the 
Local  Government  Board,   who  directed  one  or  two 
inquiries,   and  some  time  was  taken  up  before  the 
Board  was  satisfied.     It  was  not  until  1894  that  id  1 
these  difficulties  were  got  over,  and  the  work  was 
done  in  October,  1895.    The  defendant  let  the  time 
for  disputing  his  liability  pass,  and  the  sanction  of 
the  Board  was  given  in  liovember.  1894.     On  the 
27th  of  June,  1894,  the   Act  of  1892  was  adopted, 
ooming  into   force  upon  the  Ist  of  August.    What 
was  the  position  of  the  parties  at  that  date  ?    The 
rights  created  by  the  notice  were  kept  alive  by  the 
provisions  of  the  Interpretation  Act,  1889.    Section 
150  of  the  Public  Health  Act,  1875,  was  repealed  by 
the  Act  of  1892.    Even  assuming  this  to  be  the  case, 
hy  section    24  of   the   later   Act    all   powers    are 
additional.     Here  proceedings  had  been  taken  under 
the  Public  Health  Act,  1875,  and  proper  notice  was 
givexu    The  defendant  had  a  valid  notice  to  do  the 
work,  and  the  plaintiffs  are  entitled  to  the  relief  they 
ask. 

Solicitors,  ff.  B*  Peake;  Woodhridge  <fe  Sons. 


In  re  Hannam. 
Habdeslet  v.  Haknam.  (a.) 

Will — Cla8S — Postponement  of  distribution — SuhstitU'- 
tional  gift — Death  before  cla^s  ascertained^ 

A  testator,  after  giving  a  life  estate  to  his  widow,  gave 
his  residue  **to  my  brothers  and  sisters  in  equal  shares 
and  proportions,  the  lawful  thild  or  children  of  any 
deceased  brother  or  sister  taking  his,  her,  or  their 
deceased  parents  share,** 

Held,  that  the  children  of  a  brother  who  died  after 
ike  date  of  the  will,  but  before  the  testcUor,  could  not 
take. 

Thomhill  v.  ThomhiU,  4  Madd,  377,  followed. 

Hotioci. 

A  testator,  by  his  will  dated  the  8th  of  June, 
1663,  gave,  devised,  and  bequeathed  all  his  real  and  per- 
sonal ewtBi»  to  trustees  upon  trust  for  sale  and  con- 
venion  and  directed  the  proceeds  to  be  held  upon 
trnst  to  pay  the  income  to  his  wife  for  her  life  pro- 
vided she  should  so  long  continue  his  widow,  and 
after  her  death  or  marriage  in  trust  for  the  testator's 
ddldren  'vrho,  being  sons,  should  attain  the  age  of 

(a.)  Bepoztedby  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


twenty-one  years,  or,  being  daughters,  should  attain 
that  age  or  marry. 

The  will  then  proceeded:  "And  I  hereby  declare 
that  in  case  there  shall  be  no  child  of  mine  who, 
being  a  son,  shall  attain  twenty-one  years  or,  being  a 
daughter,  shall  attain  that  age  or  marry,  the  said 
trustees  or  trustee  shall,  from  the  death  of  my  wife  or 
her  marrying  again,  and  such  default  or  failure  of 
issue  which  shall  last  happen,  hold  the  said  stocks 
funds,  shares,  debentures,  securities,  and  rents, 
including  any  accumulations,  in  trust  to  pay  the  rents, 
dividends,  and  annual  proceeds  thereof  to  my  dear 
mother  for  her  life ;  and  after  her  decease  to  sell  and 
dispose  of  any  real  estate  or  any  personal  estate  that 
may  remain  unsold,  and  to  transfer  and  pay  the  said 
trust  premises  and  the  dividends  and  annual  proceeds 
thereof  unto  my  brothers  and  sisters  in  equal  shares 
and  proportions,  the  lawful  child  or  children  of  any 
deceased  brother  or  sister  taking  his,  her,  or  their 
deceased  parent's  share." 

The  testator  died  on  the  3rd  of  March,  1896,  having 
outlived  his  mother  and  all  his  children. 

He  had  nine  brothers  and  sisters,  three  of  whom 
died  in  his  lifetime  without  issue,  and  another  of 
whom  died  before  the  date  of  the  will  leaving  issue. 
One  brother,  Bichard  FItzwilliam  Hannam,  died 
after  the  date  of  the  will,  but  in  the  testator's  life- 
time, leaving  three  children. 

He  attest^  the  will,  as  did  Thomas  Hannan,  who 
died  without  issue  during  the  widow's  lifetime,  but 
after  the  testator's  death. 

The  summons  was  heard  in  chambers  on  the  8th  of 
March,  1897,  when  North,  J.,  declared  that,  subject 
to  the  widow's  interest,  the  residuary  estate  was 
divisible  in  equal  shares  among  the  brothers  and 
sisters  living  at  the  testator's  death  other  than 
Thomas  Hannam,  to  the  exclusion  of  such  of  the 
brothers  and  sisters  as  died  in  the  testator's  lifetime 
and  of  the  children  of  any  such  brothers  or  sisters, 
and  that  the  shares  of  the  brothers  and  sisters  taking 
under  that  declaration  were  liable  to  be  divested  in 
the  event  of  their  dying  during  the  lifetime  of  the 
widow. 

The  children  of  Bichard  FitzwiUiam  Hannam 
moved  to  vary  so  much  of  the  order  as  excluded 
them. 

Vernon  Smith,  Q.C.,  and  Boome, — ^This  is  a  gift  to 
a  dass  of  parents  with  a  substitutional  gift  tx>  the 
children  of  parents  dying  before  the  period  of  distri- 
bution. Children  of  parents  who  die  after  the  will, 
but  before  ike  testator  euro  entitled  to  take:  Theobald 
Wills,  4th  ed.,  p.  541 ;  Jarman  on  Wills,  5th  ed., 
1577 ;  Smith  v.  Smith,  8  Sim.  353 ;  Jones  v.  Frewin, 
12  W.  B.  369;  Babergham  v.  Bidehalgh,  18  W.  B. 
427,  L.  B.  9  Eq.  395. 

Macnaghten. — The  cases  cited  can  be  distinguished, 
and  do  not  bear  out  the  text  writers. 

Fellows.— 'The  cases  is  covered  by  Thomhill  v. 
ThomhiU,  4  Madd.  377.  This  case  is  said  to  have 
been  overruled  in  Collins  v.  Johnson,  8  Sim.  356n,  but 
there  the  gift  was  to  individuals  by  name.  See,  too, 
Ive  V.  King,  16  Beav.  46,  p.  53 ;  King  ▼.  Cleaveland 
{No.  1),  26  Beav.  26,  pp.  31,  32,  where  Lord  Bomillv 
says  that  where  the  original  gift  is  to  a  class  the  gift 
over  does  not  operate  if  the  deceased  object  prede- 
ceases the  testator. 

Vernon  Smith  replied. 

NoBTH,  J.,  read  the  will  and  stated  his  reasons  for 
the  conclusion  arrived  at  in  chambers,  and  said  :  It 
is  said  that  there  are  certain  cases  which  ought  to 
induce  me  to  take  a  different  view.  First  of  all,  how- 
ever, theie  is  Thomhill  v.  Thomhill,  which  is  cleariy 
in  point  and  un distinguishable.    It  is  said  that  it 
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has  been  overruled  direoily  and  impliedly.  Smith  v. 
Smith  was  not  a  case  at  all  like  the  present.  It  is 
trae  that  Shadwell,  Y.C,  said :  '*  I  think  that  the 
decision  in  Thornhill  t,  Thonihill  is  wrong."  No 
reason  is  given  for  that  opinion,  bat  it  was  stated  by 
counsel  in  argument  that  Thornhill  ▼.  Thornhill  had 
been  overruled  by  Sir  C.  C.  Pepys  in  the  case  of 
Collins  V.  Johnson.  But  that  case  was  decided  upon 
the  construction  of  an  involved  dause  about  residue, 
and  was  not  in  the  slightest  degree  in  variance  with 
Thornhill  v.  ThomhilL  Jones  v.  Frewin  was  a  case 
something  like  the  present.  The  judgment  is  very 
shortly  reported,  but  as  I  nnderstaad  it  Lord 
Hatherley  held  the  gift  was  not  a  class  gift  at  alL 
In  the  present  case  I  find  it  quite  impossible  to  say 
that  a  gift  to  my  brothers  and  sisters  in  equal  shares 
and  proportions  is  a  gift  to  individuals  and  not  a  gift 
to  a  class.  Iti  Babergham  v.  BidehcUgh  there  was  a 
^ift  to  certain  pen  ons,  tenants  for  life  with  remainder, 
m  a  particular  cat  e,  to  their  children,  and  in  that  case 
the  death  of  the  tenant  for  life  in  the  lifetime  of  the 
testator  did  not  prevent  the  remainder  in  favour  of 
the  children  of  that  tenant  for  b'fe  from  taldng 
effsot. 

The  result  is  that  I  do  not  find  Thornhill  v.  Thorn-' 
hiU  impeached  in  any  way,  although  Mr.  Jarman  in 
his  valuable  work  says  that  it  has  not  been  favourably 
received.  Sir  John  Bomilly  expressed  a  dear  opinion 
on  the  point  in  Ive  v.  King  and  King  v.  OUavtland 
{No.  1),  and  expressed  an  opinion  in  favour  of  the 
view  taken  in  Thornhill  v.  Thornhill. 

I  must  adhere  to  the  riew  I  took  in  chambers, 
and  dismiss  the  motion  with  costs. 

Solicitors,  Swann  A  Co.t  for  Wm.  Newton,  Newark, 
Oollyer-BristoWj  Bussell,  EiU,  A  Co.,  for  Haddelsey  <k 
Sons,  Caistor. 


Chan.  Div.    )  Tyr^^  i  - 

Kekewich,  J.  \  ^^^  ^^• 

In  re  Batt*s  Settled  Estates  and  the  SettiiEd 
Estates  Act,  1877.  (a.) 

Married  woman — Settlement — Petition — Settled  Estates 
Act,  1877  (40  <fc  41  Vict.  c.  18).  «.  oQ --Examination 
of  married  woman  ^- Affidavit  of  no  settlement  — 
Married  Women's  Property  Act,  1882  (45  cfe  46  Vict, 
c.  71),  ss.  1,  5. 

The  separate  examination  under  section  50  of  the 
Settled  Estates  Act,  1877,  is  no  longer  necessary  in  the 
case  of  a  married  woman  {party  to  a  petition  under  that 
Act  for  confirming  a  contract  of  sale)  who  was  married 
before  1883,  but  acquired  her  interest  in  the  settled 
hereditaments  after  that  date,  and  an  affidavit  of  no 
settlement  will  not  be  required^ 

In  re  Standish,  25  W.  B.  S,  followed. 

Petition. 

This  was  a  petition  for  an  order  confirming  a  con- 
ditional contract  of  sale. 

Upon  the  hearing  of  the  petition  it  appeared  that 
one  of  the  petitioners  was  a  married  woman  who  was 
married  before  the  Married  Women's  Property  Act, 
1882,  but  who  acquired  her  beneficial  interest  in  the 
property  after  the  Act. 

Owing  to  the  peculiar  nature  of  the  limitations 
affecting  the  property,  a  sale  could  not  be  effected 
under  the  Settled  Land  Acts,  1882  to  1890,  and  the 
present  application  under  the  Settled  Estates  Act, 
1877,  was  rendered  necessary. 

(o.)  Reported  by  R.  J.  A.  Morrison,  Esq.,  Bar- 
rister^at-Law. 


W.  S,  Eastwood,  for  the  petition. — ^I  submit  thst 
in  the  oircumstanoes  the  separate  examination  of  ths 
married  woman  under  section  50  of  the  Settled 
Estates  Act,  1877,  is  not  neoessary :  Biddell  v. 
Errington,  32  W.  R.  680,  26  Ch.  D.  220 ;  In  re  Harris, 
33  W.  R.  393,  28  Oh.  D.  171 ;  and  the  Married 
Women's  Property  Act,  1882,  ss.  1  and  5.  I  also 
submit  that  an  ^^davit  of  no  settlement  by  the 
married  woman  is  not  neoessary :  In  re  Standish^  25 
W.  R.  8. 

Ingpen,  for  the  purchaser. 

Methold,  amicus  curies,  informed  the  court  that  he 
had  been  counsel  on  petitions  when  a  similar  question 
arose  and  the  separate  examination  was  not  required. 

Kekewioh,  J. — It  is  most  desirable  that  a  aniform 
practice  should  prevail  where  a  question  of  title  is 
involved.  Having  regard  to  the  oases  cited  and  the 
instances  referred  to,  I  come  to  the  condnsioa  that 
the  examination  of  the  married  woman  is  not 
neoessary,  and  that  an  affidavit  of  no  settlement  is  not 
required. 

Solicitors,  Chas.  Sogers,  Sons,  A  Bussett;  Smith  & 
Hudson. 


April  27. 


Ohan.  Div.    I 
Kekewich,  J.  J 

Lazartts  v.  The  Artistio  PHoroaRAPHio  Oo. 
(Limitbd).  (a) 

Light — Access — Photographic  studio-^Inf unction — ^Prc- 
scription  Act  (2d:  3  Will.  4,  e.  71),  s.  3. 

A  photographer  is  entitled  to  the  uninterrupted  access 
of  such  a  light  <u  will  enable  hins  to  enjoy  hie  studio  for 

E^ographic  purposes,  and  his  right  wiU  not  be  affected 
he  fact  that  he  has  not  enjoyed  the  light  required  for 
particular  purpose  for  tAs  period  of  twenty  years. 

Motion. 

The  plaintiff  had  carried  on  the  business  of  a 
photographer  at  No.  536,  Oxford-street  for  the  ten 
years  previous  to  this  action  in  a  studio  at  the  rear  of 
the  premises.  About  twcdve  feet  from  the  east  side  of 
this  studio  was  another  studio  attached  to  No.  534, 
Oxford- street,  where  the  defendant  company  also 
carried  on  a  photognu^hic  business. 

In  the  month  of  February,  1897,  the  defeodants 
began  to  raise  the  roof  of  their  studio,  and  thereby 
occasioned  interferenoe  with  the  light  in  the  plaintiff's 
studio.  Notwithstanding  the  plaintiff's  oomplaiats, 
the  defendants  continued  their  building  and  pat  on  a 
sloping  glass  roof,  which  thev  subsequently  ooloured 
red  in  order  to  remedy  the  glare  and  reflect  a  better 
light. 

The  plaintiff  brought  the  present  action  and  moved 
for  an  injunction  to  restrain  the  defendants  from 
erecting,  or  permitting  to  remain  ereeted,  any 
buildings  on  their  premises  so  as  to  darken,  injure, 
or  obstruct  any  of  the  andent  lights  of  the  plaintiff 
as  then  enjoyed  by  him  until  the  trial  of  the 
action. 

The  evidence  adduced  showed  that  the  Hg^h^  o^  ^^ 
plaintiff's  studio  had  been  so  interfered  wiui,  as  well 
in  respect  of  the  direct  access  of  light  aa  In^  the 
reflected  glare  from  the  glased  roof,  as  to  render  it 
useless  for  the  purposes  of  the  plaintiff's  pbotogrs^hio 
business,  and  that  the  attempted  remedy  did  not 
in  fact  improve  the  light  reqmred  for  photogrmhy. 

By  consent  the  mot£on  was  treated  as  Um  tiial  of 
the  action. 

(a.)  Beported  by  B.  J.  A.  Morrisok,  Esc|.,  Baniitsr* 
at-Law. 
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BramweU  Davis,  Q.C,  and  Stewart  Smith,  for  the 
motion. 

/.  G,  Butchery  for  the  defendants,— The  plaintiff 
baa  not  enjoyed  this  special  photographic  light  for 
twenty  years,  and  he  is  not  therefore  entitled  to  an 
JDJonction  to  restrain  interference  with  it :  Lanfranchi 
T.  Mackenzie,  15  W.  E.  614,  L.  R.  4  Eq.  421 ;  Moore 
▼.  Fall,  26  W.  R.  401,  3  Q.  B.  D.  178.  The  plaintiff 
IB  only  entitled  to  an  ordinary  light  for  ordinary 
pnrposes.  [Eekewich,  J.,  referred  to  The  Attorney^ 
General  v,  Qu^en  Annexe  and  Garden  Mansions  Co, 
{Limited),  37  W.  R.  672,  5  T.  L.  R.  430,  where  his 
lordship,  after  examimng  the  authorities,  had  decided 
that  eojoyment  of  light  for  a  special  purpose  for  the 
preacriptive  period  was  not  necessary  to  support  a 
claim  to  such  light.] 

ESKEWICH,  J. — ^Except  for  one  purpose  I  put  aside 
oitireJy  all  questions  as  to  reflected  light — I  mean  the 
extra  supply  of  light  which  comes  as  reflected  back 
from  the  glazed  roof  of  the  defendants'  new  studio. 
It  may  be  an  advantage  for  reading  and  writing,  but 
it  is  a  great  disadTantoge  for  photographic  purposes. 
I  do  not  think  it  is  material  wheQier  the  reneoted 
fight  is  an  advantage  or  a  disadvantage.    I  put  it 
Slide  as  not  touching  the  merits  of  this  action.    The 
real  question  is,  whether  this  new  studio  interferes 
vith  the  aooess  of  light  to  the  plaintiff's  studio,  and 
BO  interferes  with  it  as  to  diminish  the  reasonable 
eojoyment  and  comfort  of  his  studio.    Mr.  Butcher 
nys  that  such  enjoyment  only  implies  an  ordinary 
light  for  ordinary  purposes,  but  not  for  taking  por- 
tnits  by  photography,  and  he  goes  on  to  say  uiat  as 
the  plamtiff  has  not  carried  on  the  business  of  a 
I^otograpber  for  twenty  years,  he  cannot  claim  the 
right  to  what  has  been  called  in  argument  "  extra- 
ordinary special  light,"  but  which  really  means  light 
for  this  extraordinary  purpose.    It  seems  to  me  to  be 
beiide  the  question  to  say  that  he  has  not  carried  on 
business  for  twenty  years.    He  has  been  carrying  on 
the  business  for  some  time,  about  ten  years,  and  I 
bold,  without  going  into  the  cases  on  the  point,  that 
be  is  entitled  to  protection  to  the  access  of  light  for 
photography.    The  miestion  is,  has  that  been  inter«- 
fered  with  ^    The  evidence  shows  that  there  has  been 
a  serious  interference  with  the  access  of  light  by 
means  of  the  new  studio,  quite  irrespective  of  the 
reflected  light.    It  appears  that  the  new  studio  is 
only  twelve  feet  distant,  and  even  less  at  some  points. 
It  stands  to  reason  that  there  is  some  interference 
with  the  light.    From  the  evidence  it  appears  that, 
in  respect  of  light,  the  plaintiff's  studio  is  badly 
aitoated  as  it  stands,  and  it  would  be  much  worse  off 
if  the  defendants'  studio  were  allowed  to  remain  as  it 
is.    The  plamtiff  cannot  afford  to  part  with  any  light, 
and  if  a  Uttle  is  taken  from  him,  uiat  littie  is  of  more 
ifflportaDce  to  him  than  more  would  be  in  the  case  of 
a  studio  whicsh  was  better  situated.    It  seems  to  me 
on  the  evidence  that  there  is  such  an  interference  here 
with  the  access  of  light  as  hinders  the  enjoyment  by 
the  plaintiff  of  his  studio  for  photographic  purposes. 
He  is  entitled  to  complain  of  that.    I  will  therefore 
grant  an  injtinction  restraining  the  defendant  com- 
pany from  erecting  or  keeping  erected  their  studio  so 
u  to  obstruct  the  plaintiff's  light. 

Solicitors,  Edward  M,  Lazarus ;  Mann  <fc  Taylor. 


Chan.  Div.    ) 
Kekewich,  J.  ) 


April  7,  8. 


In  re  Crossley. 
BiBBELL  V.  Gbsekhottoh.  (a.) 

Mortmain— Charity— Metropolitan  Consolidated  Stock 
— Charge  on  lands,  rents,  and  property— Pure  or 
impure  personalty. 

Metropolitan  Consolidated  ^  per  Cent,  Stock  issued 
under  the  Metropolitan  Board  of  Works  {Loans)  Act, 
1869  (32  &  33  Vict  c.  102),  is  impure  personalty,  as  it 
confers  on  the  holders  an  interest  in  land  within  the 
Mortmain  and  Charitable  Uses  Act,  1888  (51  <fe  52 
Vict.  c.  42),  s.  10  (m.) 

Originating  sunmions  by  the  executors  and  trustees 
of  the  will  of  J.  T.  Crossley,  Q.C,,  to  determine,  inter 
alia,  the  following  question— namely,  Whether  the 
sum  of  £4,000  Metropolitan  3}  per  Cent.  Consolidated 
Stock,  forming  part  of  the  testator's  residuary  estate, 
was  ^rsonal  estate  not  capable  of  being  bequeathed 
by  will  for  charitable  purposes,  either  under  the  Act 
9  Qqo,  2,  c.  36,  or  under  the  Mortmain  and  Charitable 
Uses  Act,  1888. 

The  testetor  died  on  the  3rd  of  January,  1892, 
and  his  will  was  proved  on  the  2nd  of  April,  1892. 

By  his  will  made  the  6th  of  September,  1890,  after 
various  spedfio  gifto,  gave  **  so  much  and  such  part " 
of  his  "  residuary  estete  "  as  should  *<  consist  of  or 
have  arisen  from  or  been  produced  by  the  investment 
or  re-investment  of  property  "  which  at  ti&e  time  of 
his  decease  wna  *<pure  personal  estate  capable  of 
being  lawfully  bequeathed  by  will  for  chariteble 
purposes"  to  a  charity  as  therein  mentioned,  and  he 

Sivesuoh  parts  of  his  residuary  estete  as  could  '*  not 
wfully  be  given  by  will  for  chariteble  purposes  " 
to  deorge  David  Greenhough  absolutely. 

By  the  Metropolitan  Board  of  Works  (Loans)  Act, 
1869  (32  &  33  Tict.  c.  102},  s.  5,  aUconsoUdated  stock 
created  for  the  purposes  of  the  Act  *'  shall  be  charged 
indifferently  on  the  whole  of  the  lands,  rents,  and  pro- 
perty belonging  to  the  Board. 

The  def  endante  were  the  residuary  legatees  of  Q.  D. 
Greenhough,  two  persons  appointed  by  tiie  court  to 
represent  the  charity,  and  ner  Majesty's  Attorney- 
Qeneral. 

Crawley,  for  the  plaintiffs,  steted  the  facts. 

Warrington,  Q,C,,  and  Mark  Romer,  for  the  charity. 
— ^The  Metropolitan  Consolidated  Stock  comes  within 
AUree  v.  Eowe,  26  W.  B.  871,  9  Ch.  D.  337,  and  is 
pure  personalty.  In  re  Pickard,  Elmsley  v.  Mitchell, 
42W.B,375,[1894]2Ch.88;3Ch.704,43W.E.Dig.30, 
is  also  in  our  favour.  Cluff  v.  Cluff,  24  W.  B.  632,  2 
Ch.  D.  222,  which  is  an  authority  against  us,  was  not 
argued,  and  In  re  Holmes,  62  L.  T.  Bep.  383,  38  W. 
B.  Dig,  216,  is  distinguishable,  inasmuch  as  in  that 
case  the  holder  could  get  the  land  itself,  in  this  case 
he  cannot  do  so.  [Kekewich,  J.,  referred  to  In  re 
Hallett,  Howarth  v.  Massey,  5  T.  L.  Bep.  286.] 

Benshaw,  Q.C.,  and  Yardley,  for  the  residuary 
legatee. — Clvffy,  Cluff  snd  In  re  Holmes  apply.  The 
latter  case  was  approved  in  In  re  Pickard,  where  the 
charge  was  on  the  *'  revenues  **  only,  and  not  on  the 
land  itself:  2n  re  David,  38  W.  B.  162,  43  Ch. 
D.27. 

Ingle  Joyce,  for  the  Attorney- Qeneral. 

Kekewich,  J  —If  I  was  at  liberty  to  decide  the 
case  entirely  according  to  my  own  view  of  what  is 
common-eeose  and  right,  I  should  not  have  the 
slightest  hesitation  in  at  once  saying  that  this  is  not 

(a.)  Beported  by  C«  C.  Hekbley,  Esq.,  Barrister- 
at-Law. 
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an  interest  in  land  within  the  meaning  of  the  Mort- 
main Acts.  It  seems  to  me  that  there  is  some 
absordity  in  saying  that  a  man  who  invests  his  money 
in  corporation  stock,  the  security  for  the  interest  of 
which  consists  to  some  extent  of  land,  has  an  interest 
inland. 

A  man  who  invests  in  that  way  does  not  look  to 
the  land,  he  does  not  take  in  express  words  by  yirtue 
of  any  instrument  a  charge  on  the  land ;  he  cannot 
enforce  his  rights  by  foreclosure  or  sale,  and  in 
common  parlance  he  does  not  dream  of  having  an 
interest  in  land.  But  that,  unfortunately,  is  not  what 

1  have  to  consider.  The  bead  roll  of  cases  is  too  lone 
for  me  to  refer  to,  and  counsel  have  referred  to  several 
of  the  cases.  Certainly  the  tendency  of  modem  times, 
quite  irrespectively  of  the  Mortmain  and  Charitable 
Uses  Acts  of  1888  and  1894,  is  to  take  out  of  the 
mischief  of  the  Mortmain  Act  (9  Geo.  2,  c.  36]  much 
that  was  held  to  be  within  it  before ;  but  there  are  a 
certain  number  of  decided  cases  which  remain 
unaffected  by  recent  authorities.  Attreey,  Hawe  is  an 
extremely  valuable  authority  on  all  questions  of  this 
kind  because  the  whole  law  was  thoroughly  considered 
in  the  Court  of  Appeal  strongly  constituted,  consisting 
of  the  late  Jessei,  M.B.,  and  the  late  James,  Baggal- 
lay,  and  Bramwdl,  L.JJ.,  but  it  must  not  be  forgotten 
that  the  decision  in  that  case  was  with  reference  to 
debenture  stock  under  the  provisions  of  the  Com- 
panies Clauses  Act,  1863,  which  is  substantially  in  the 
same  paction  as  debentures  issued  under  the  Com- 
panies Clauses  ConsoUdation  Act,  1845.  Reference 
was  there  made  as  in  other  cases  to  Gardner  v.  London, 
Chatham,  and  Dover  Railway  Co.,  15  W.  B.  325,  L.  B. 

2  Ch.  App.  201.  I  venture  to  think  that  that  case, 
which  is  an  extremely  important  one,  has  been  very 
much  Diisunderstood  with  reference  to  this  branch  of 
the  law.  The  real  meaning  of  that  case  in  reference 
to  this  branch  of  the  law  is  to  be  found  in  two  or 
three  words  of  Davey,  L,J.,  in  In  re  Pickardy  ElmsUy 
V.  Mitchell,  at  p.  715  of  [1894]  3  Ch.,  where  he  says: 
"They  (that  is.  Turner,  L.J.,  and  Lord  Cairns,  in 
Gardner  v.  London^  Chatham,  and  Dover  Bailway  Co,)  in 
substance  said  this,  <  Whatever  may  be  the  words  used, 
it  is  a  charg;e  only  on  the  fruits  of  the  undertaking.' " 
And  that  is  in  effect  precisely  what  Lord  Cairns  said  in 
his  celebrated  judgment  in  G'ardner  v.  London,  Chatham, 
an<f/>oi;eri2at7tt^y  Co.  as  to  ttie  fruit-bearing  tree.  When 
once  you  get  hold  of  that,  all  the  comments  on  the 
meaning  of  the  word  "undertakings"  supported  by 
reference  to  Gardner  v,  London^  Chiuham,  and  Dover 
Bailway  Co.  fall  to  the  ground,  because  what  was  held  to 
be  charged  was  notthe  undertaking,  including  the  land 
as  part  of  the  undertaking,  but  the  fruits  of  the 
undertaking.  There  was  no  charge  on  the  land,  and 
in  fact  Gardner  v.  London,  Chatham,  and  Dover  RaiU 
way  Co,  is  a  distinct  decision  that  the  debentures  were 
not  a  charge  on  the  suiplus  land;  AUret  v.  Hawe 
therefore,  dealing  with  debenture-stock,  is  not  of  so 
much  value  as  ouierwise  it  might  be.  Here  I  am  not 
dealing  with  the  deb«iture-stock  of  a  trading  cor- 
I>oration,  but  with  the  stock  of  a  municipal  corpora- 
tion created  under  the  Metropolitan  Board  of  Works 
(Loans)  Act,  1869.  Here  we  have  a  distinct  charge 
on  the  land,  and  Mr.  Warrington's  argument  comes 
to  this,  that  the  question  is  one  of  words.  The  Act 
says  that  there  is  a  charge  on  the  land,  but  it  is  a 
charge  on  the  land  which  is  not  to  be  enforceable  in 
the  way  in  which  charges  on  land  are  generally  en- 
forced. Ibat,  he  says,  is  only  a  way  of  expressing 
the  rights  of  the  sto^-holder,  which  he  cannot  en- 
force by  obtaining  any  interest  in  the  land.  I  do  not 
hesitate  to  say  that  I  could  wish  to  hold  that  to  be 
sound,  because  I  do  not  believe  it  was  ever  intended 
by  the  Legislature,  if  it  is  an  interest  in  land,  that  it 
was  technically  to  be  an  interest  of  the  kind  which 


faUs  within  the  Mortmain  Act,  but  I  feel  myself 
constrained  by  the  authorities.  In  the  first  place, 
Hall,  y.C,  in  the  case  of  Cluff  v.  Cluff  distinctl: 
held  two  bequests  of  £3,500  of  this  very  stock  to  the 
Freemasons*  Charities  were  of  impure  personalty  and 
therefore  void. 

The  case  ought  not  to  have  been  reported,  because 
there  was  no  argument,  nor,  so  far  as  I  can  make  out, 
was  there  anyone  there  to  argue  on  behalf  of  the  Free- 
masons' Charities.  I  suppose  that  the  learned  judge 
and  the  learned  counsel  thought  that  the  point  was 
not  worth  serious  argument,  and  therefore  the 
charities  were  not  served,  or  it  may  be  that  the 
charities  had  an  opportunity  of  appearing,  and  did 
not  think  fit  to  appear.  It  is  an  unsatisfactory  deci- 
sion, but  it  is  an  expression  of  judicial  opinion,  and  I 
find  it  thus  cited  in  Tudor's  Charitable  Trusts,  3rd 
ed.,  p.  409. 

It  has  also  been  held  that  Metropolitan  Board  of 
Works  Consolidated  Stock  cannot  be  bequeathed  to  a 
charity :    Clujf  v.  Clujf.    So  that  it  has  got  into  the 
text-Dooks,  and  is  to  be  regarded  of  some  authority. 
I  do  not  think  I  could  decline  to  follow  that  unless  I 
were  satisfied  that  it  was  wrong,  and  that  there  were 
other  decisions  inconsistent  with  it.    But  I  tarn  to 
the  decision  of  Kay,  J.,  in  In  re  Molmea,  Holm/e$  v. 
Holmes,    I  do  not  think  that  is  precisely  the  same 
case,  or  that  is  has  a  direct  bearing,  but  still  I  think 
the  substance  of  his  judgment  is  in  accordance  with 
that  of  Hall,  V.C,  in  the  other  case :  AUree  ▼.  Howe, 
and  Gardner  v.  London,  Chaiham,  and  Dover  Bailway 
Co.  were  cited  to  Eay,  J.,  but  he  did  not  proceed 
upon  either  of  those  cases,  but  on  the  principle  that  it 
was  a  charge  on  land.     That  case  seems  to  me  to  be 
against  the  view  that  I  am  asked  to  take^  that  tins 
sum  of  stock  is  pure  personalty.    Then  besides  that  I 
have  the  case  of  In  re  HaUett,  Howarth  v.  Ma—ey,  5 
T.  L.  Bep.  285,  before  North,  J.    I  confess  that  as 
that  case  is  stated  in  the  Times  Law  Eeports,  it  seems 
to  me  to  be  inconsistent  with  the  decision  of  North.  J., 
himself,  afiirmed  by  the  Court  of  Appeal  m,  Inrt 
Pickard,  Elmdey  v.  Mitchell,  but  there  the  stock  in 
question   was   Leicester   Corportion   3}    per    Cent. 
Kedeemable  Stock,  apparently  not   bemg   a  direct 
charge  on  land,  except  as  being  the  property  of  a 
corporation,  and  North,  J.,  held  that  he  was  bound  by 
numerous  decided  cases  to  hold  that  it  was  a  charge 
on  the  land.    The  matter,  therefore,  comes  to  this. 
Here  there  is  a  charge  on  the  land,  and  the  authori- 
ties, without  going  further  into  them,  seem,  to  me  to 
say  that  a  charge  on  the  land  brings  a  case  within 
the  mischief  of  the  Mortmain  Acts.    Therefore,  I 
think  I  must  hold  that  this  sum  of  Metropolitan 
Consolidated  Stock  has  not  been  properly   given  to 
the  charity. 

Solicitors,  H.   A  G.  Keith;   8,  R,  Lewin  «fr  df. 

Solicitor  to  the  Treasury^ 


Chan.  Div.  >  -^r      • 

Byrne,  J.   f  ^^y  *• 

Coleman  v.  The  Bucks  and  Oxon  XTniox  Banc,  (a.) 

Banker  and  customer — Trmt  money — Notice  of  trnd— 

Payment  of  trust  money  to  private  account  of  trustee* 

A  hank  credited  a  trustee^ s  {J.  G.)  private  aceouni 
with  moneys  received  by  him  as  a  trustee^  he  having  no 
other  account  at  the  bank.  The  trust  money  had  been 
received  by  the  bank  from  their  London  agents  with  an 
advice  note  stating  that  it  had  been  paid  to  the  aaoiuU 

(a.)  Beported  by  J.  Abthxtb  F&icb,  Esq..  Barxister- 
at-Law. 
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High  Court. 


*'/.  G,  Trust,**  hut  the  hank  had  no  other  knowledge  of 
the  trust.  The  trustee,  J,  G,,  was  advised  of  the  pay- 
ment  by  the  hank  manager,  hut  gave  no  direction  as  to 
opmng  a  trust  account.  The  trustee^s  private  account 
having  heen  overdrawn,  and  the  trust  money  heing  lost, 
Held,  thixt  the  hank  was  not  liahle  to  replace  it. 

Trial  of  action. 

This  was  an  action  in  which  the  plaintifib,  the 
tnutees  of  the  will  of  Thomas  Bovingdon,  of  Amster- 
duD,  Baddngham,  who  died  on  the  22nd  of  May, 
1878,  claimed  a  declaration  that  the  defendants  were 
liable  to   make   good   to   his   estate   the  som   of 
£1,411  2s.  2d.,  with  interest  from  the  date  of  the 
ncsipt. 
The  faots  of  the  case  were  as  follow : 
The  testator  by  his  will  dated  the  23rd  of  Febraary , 
1873,  appointed  Iris  wife,  his  son  William  Boving- 
don, and  James  G-omey  executors  thereof,  and  devised 
and  bequeathed  his  real  estate  and  the  residue  of  his 
pen(nial  estate  to  his  said  trustees  on  the  trusts 
therem  contained. 
The  wQl  was  proved  by  the  said  three  executors. 
William  Bovingdon  died  in  1881,  and  Mrs.  Boving- 
don in  1883. 

The  sum  of  £1,400,  part  of  the  moneys  subject  to 
the  tmsts  of  the  said  will,  was  in  1883  invested  by 
Gamey  on  the  mortgage  of  certain  freehold 
property. 

^  In  1892  the  mortgage  was  paid  oiF,  and  the  sum  of 
£1,400,  with  some  interest  thereon,  making  together 
the  som  of  £1,411  28.  2d.,  was  on  the  16th  of  August, 
1892,  received  by  Messrs.  Parker  &  Wilkins,  of  Hi^h 
Wycombe,  solicitors  on  behalf  of  Ghimey,  and  m 
aooordanoe  with  a  direction  given  by  him  was  paid 
by  them  into  the  High  Wycombe  branch  of  the  Lon- 
don and  County  Bank,  with  instructions  to  that 
bank  to  credit  James  Gnmey's  trust  account  at  the 
Cheaham  branch  of  the  defendant's  bank  with  the 
amount. 

The  defendants  were  advised  at  their  branch 
bank  at  Chesham  by  their  London  agents,  the  Lon- 
don and  Westminster  Bank,  of  the  receipt  of  a  sum  of 
£1,411  28.  2d.  by  an  advioe  note,  which  was  as 
follows  :  On  whose  account,  James  Ghimey's  Trust ; 
by  whom  paid,  Parker  &  Wilkins,  High  Wycombe ; 
£1,411  2b.  2d.  GKimey  had  not  at  that  time  or 
subsequently  a  trust  account  at  the  defendants'  bank, 
bat  be  had  a  private  account  there  from  November, 
1889,  to  June,  1895.  On  the  same  day  the  bank 
adYiaed  Ghimey  as  follows:  "  We  beg  to  advise  you 
•s  understated  to  your  credit— viz.,  Parker  &  Wilkins, 
£1,411  2s.  2d»  which  we  have  duly  placed  to  your 
account.'* 

At  that  date  the  private  account  of  James  Ghimey 
was  overdrawn  to  the  extent  of  £1,694  lis.  Id.  in 
panaanoe  of  an  agreement  then  existing  between 
iaxa  and  the  defendants  that  he  should  be  allowed  to 
overdraw  to  the  extent  of  £2,000  against  certain 
iecorities  deposited  with  the  bank  of  the  value  of 
£d,000. 

Gumey,  who  was  in  the  habit  of  receiving  his  pass- 
book abont  once  a  fortnight,  did  not  give  any  instruc- 
tioDs  to  the  bank  as  to  the  trust  funds ;  but  continued 
to  draw  cheques  in  the  usual  way.  The  money  was, 
as  a  matter  of  fact,  applied  by  the  bank  to  the  reduo- 
tioB  of  the  overdraft.  Ghimey  subsequently  again 
OTcrdrew  his  account,  and  gave  further  security. 

In  1895  he  was  adjudged  bankrupt,  and  the 
plaintiffB  were  appointed  trustees  of  the  will  of 
Thomas  Bovingdon  in  his  place. 

At  the  date  of  his  banlmiptcy  there  was  due  from 
Hm  to  the  bank  a  considerame  overdraft.  The  bank 
manager  in  his  evidence  admitted  tliat  he  knew 
that  the  momey  belonged  to  some  trust,  but  stated 


that  he  did  not  feel  justified  in  the  absence  of  in 
struotions  from  his  customer  in  opening  a  separate 
account. 

Eve^  Q.C.,  and  Tanner,  for  the  plaintifE^. — ^To  make 
the  bank  liable  to  make  good  the  loss,  it  is  only 
necessary  that  they  should  have  had  notice  of  a  trust. 
It  cannot  be  denied  that  they  knew  that  these 
moneys  were  trust  moneys,  and  it  was  therefore  their 
duty  to  carry  them  to  a  separate  account.  They 
received  ihe  moneys  with  a  notice  that  should  have 
set  them  on  their  guard.  But  in  face  of  this  notice 
they  took  it  upon  themselves  to  deal  with  the  moneys 
as  against  the  rights  of  people  who  had  a  better  claim 
than  themselves.  Having  admitted  what  they  have 
done,  it  is  too  late  for  them  to  turn  round  and  claim 
the  moneys  against  Gnmey's  cestuis  que  trust :  Foxton  v. 
Manchester  and  Liverpool  District  Banking  Co,,  44  L.  T. 
Bep.  406,  29  W.  B.  Dig.  14 ;  Bridgman  v.  Gill,  24 
Beav.  302,  6  W.  B.  Gh.  Dig.  90;  FanneU  v.  Hurley,  2 
OoU.  241 ;  Ex  parU  Kingston,  In  re  Gross,  19  W.  B. 
910,  L.  B.  6  Gh.  App.  632 ;  Bodenham  v.  Hoskyns, 
2  De  G.  M.  &  G.  903.  It  is  not  necessary  to  show 
that  the  bank  made  any  profit. 

BirreU,  Q.C.,  and  Procter,  for  the  defendants,— No 
knowledge  that  the  fund  was  a  trust  fund  can  be  im* 
puted  to  the  defendants  in  such  a  manner  as  to  make 
them  liable  for  a  breach  of  trust.  The  bank  knew 
nothing  about  the  trust.  There  was  nothing  to  show 
the  bank  that  Gumey  was  not  a  residuary  legatee  of  the 
trust  fund  in  question.  When  it  is  said  that  those  who 
know  a  fund  is  a  trust  are  liable  for  a  breach  of  trust  the 
word  "  know  "  must  be  taken  in  a  wide  sense.  The 
case  of  an  executor  is  not  parallel.  An  executor  as 
such  takes  no  beneficial  interest.  In  the  cases  where 
banks  have  been  made  liable  they  knew  not  merely 
that  the  money  was  trust  money,  but  who  were  the 
actual  persons  to  whom  it  belonged.  There  must  be 
actual  ^owledge.  Mere  suspicion  is  not  enough. 
[They  referred  to  Martin  v.  Rocke,  Eyton,  4k  Co,, 
34  W.  B.  253,  53  L.  T.  Bep.  946 ;  Bridgman  v.  Gill; 
Gray  v.  Johnston,  16  W.  B.  842,  L.  B.  3  £.  &  I.  App. 
1;  Thompson  v.  Clydesdale  Bank,  Limited,  [1893] 
A.  G.  282  ;  Lockwood  v.  Ahdy,  14  Bim.  437.J  The 
bank  drew  Ghimey's  attention  to  the  payment  in 
of  the  money.  The  fact  that  he  maae  no  reply 
authorized  them  placing  it  to  his  private  account. 
There  was  no  benefit  to  the  bank  in  the  transaction ; 
if  the  money  had  not  been  paid  to  Gumey's  account 
they  would  have  stopped  giving  him  credit. 

Tanner,  in  reply.— The  defendants  cannot  ^t  over 
the  fact  that  they  took  trust  money  and  apphed  it  to 
the  pa^rment  of  a  debt.  The  case  ia  exactly  covered 
by  the  judgment  of  Fry,  J.,  in  Foxton  v.  MancJiester 
and  Liverpool  District  Banking  Co, 

Bybne,  J. — ^This  case  is  one  of  some  importance, 
and  I  cannot  say  that  it  is  altogether  free  from  diffi- 
culty* One  James  Gumey  was  a  customer  of  the 
Bucks  and  Oxon  Union  Bank  (Limited),  the  defen- 
dants in  this  case,  and  he  had  a  private  banking 
account  at  the  Ghesham  branch.  He  had,  however, 
no  other  account  there.  A  sum  of  £1,411  2s.  2d., 
being  tmst  money  to  which  James  Gumey  was 
entiued,  but  only  as  trustee,  was  paid  by  means  of  a 
cheque  drawn  by  the  solicitors,  who  had  received  the 
money  in  respect  of  the  realization  of  part  of  the 
trust  property  drawn  upon  the  London  and  Oounty 
Bank,  London.  [His  lordship  proceeded  to  recapitu- 
late the  facts  as  given  above,  and  continued :]  Mow, 
James  Gumey  had  been  given  a  direction  that  the 
money  was  to  be  paid  to  a  trust  account;  but  the  . 
direction  was  not  communicated  to  the  defendi^i^ 
branch  in  any  way.  AU  that  they  got  was  that  a^ 
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High  Coubt. 


Coleman  v.  The  Buoes  and  Oxon  Union  Bane. 


High  Ck>xnLT. 


On  whoM  account. 


James  Gumey's  Trust. 


By  whom  paid. 


Parker  &  Wilkins. 


£    a.  d. 


1,411  2  2 


James  Gnmey  had,  in  respect  of  his  private 
acooont,  his  only  aoooont  at  the  bank,  an  allowed 
overdraft  to  the  extent  of  £2,000.  At  the  date  when 
this  money  was  paid  in — yiz.,  the  15th  of  Angust, 
1892,  he  was  overdrawn  to  a  considerable  extent  at 
the  bank.  The  manager  of  the  bank  had  not  the 
slightest  reason  to  suppose  that  James  Gfnmey  was 
not  in  a  tMarfectly  good  and  solvent  condition.  They 
allowed  him  this  overdraft,  and  they  continued  after- 
wards to  allow  him  a  fiurther  overdraft  on  further 
security.  They  held  some  security  for  their  £2,000 
overdraft.  Now,  the  manager,  when  he  received  this 
notice,  knew  that  the  £1,411  2s.  2d.  was  money 
forming  part  of  some  trust  or  other ;  he  did  not  con- 
sider, havinff  regard  to  what  he  knew  of  James 
Gnmey  and  his  position  and  so  on,  that  tiiere  was 
any  necessity  for  making  any  Bi>eoial  inquiry  about 
it,  and  he  did  not  consider  himsdf  justified,  on  those 
instructions,  in  opening  a  new  account  in  James 
Gumey's  name;  so  he,  of  his  own  motion,  paid  it 
into  the  private  account — the  only  then  existing 
account — of  James  Ghimey ;  he  credited  it,  rather,  to 
that  account. 

Now,  I  am  satisfied  on  the  evidence  that  the  bank 
had  not  the  slightest  notion  at  that  time  of  benefiting 
themselves  by  what  was  done.  I  am  satisfied  ^hat 
fhey  had  no  notion  that  James  Gumey  intended  to 
commit  a  breach  of  trust  by  making  away  with  that 
money  in  any  way.  As  a  matter  of  fact  the  account 
was  not  closed  in  any  way — no  line  was  drawn ;  but 
the  account  went  on  for  some  time,  until,  notwith- 
standing this  payment  of  £1,411  2s.  2d.,  James 
Gumey's  account  became  overdrawn  by  the  amount 
of  some  £500  or  so,  when  a  new  arrangement  was 
come  to,  and  the  bank  required  more  security ;  they 
allowed  the  further  overdraft  to  the  sum  of  £5,000 ; 
and,  apparently,  though  to  what  precise  amount  I  do 
not  know,  they  continued  to  allow  several  large  over- 
drafts to  be  made  tiU  the  bankruptcy  of  James 
Gumey,  which  happened  some  time  afterwards. 

The  next  thing  that  happened,  after  carrying  this 
£1,411  2s.  2d.  to  the  private  account  of  James 
Gumey,  was  that  the  manager  advised  him  to  that 
e£Pect.  [His  lordship  read  the  manager's  letter,  and 
continued:]  Now,  it  is  quite  true  that  James 
Gumey,  knowing  himself  that  he  had  given  no 
direction  that  it  was  to  be  paid  to  trust  account,  on 
receipt  of  that  document  might  have  understood  it  to 
mean  that  it  was  paid  to  a  trust  account  in  his  name ; 
but  that  ignorance  could  not  have  continued  very 
long.  He  was  in  the  habit  of  receiving  his  pass-book 
about  once  a  fortnight ;  and  must  have  seen  within  a 
very  short  period  afterwards  that  the  money  had  been 
so  carried  to  his  general  account.  Undoubtedly  that 
was  an  irregularity ;  and  undoubtedly,  if  he  had  been 
well  advised,  he  would  have  written  at  once  and 
said  it  ought  to  be  carried  to  a  trust  account,  so  as 
to  be  ear-marked  separate  from  his  own.  He  did 
nothing  of  the  sort;  he  accepted  the  position,  and 
left  matters  as  they  were.  The  legal  effect  of  what 
happened  on  that  occasion,  as  has  been  pointed  out, 
was  to  reduce  James  Gumey's  overdraft  by  the  sum 
of  £1,411  2s.  2d.,  and,  practically  upon  these  facts 
and  upon  no  other  material  facts,  I  am  asked  to  say 
that  the  bank  are  liable  to  make  good  to  the  cestuia 
que  trust  this  sum  of  £1,411  2s.  2d. 

The  case  differs,  I  think,  from  any  of  the  cases 
that  have  been  dtei  before  me.  A  case  that  has  been 
referred  to,  and  always  is  referred  to  in  cases  of  this 
description,  of  course,  is  the  case  of  Gray  v.  Johnston. 
;The  result  of  that  case  is  that  where  there  is  an 


account  ear-marked  as  an  executorship  account,  snd 
also  a  private  account,  if  a  cheque  is  drawn  upon  the 
executorship  account  in  favour  of  the  private  aoooont, 
and  the  effect  of  that  is  to  reduce  the  indebtedneH 
to  the  bank  in  respect  of  the  private  account,  thst 
alone  is  not  sufficient,  no  benefit  being  intended  or 
bargained  for,  to  &l  the  bankers  with  liability  to  the 
cestuis  que  trust. 

Now,  that  was  a  case  of  honouring  a  cheque,  upon 
which  the  executrix  only  could  draw.  There  sn 
other  cases  in  which  moneys  have  been  drawn  from 
an  account  ear-marked  in  trustees,  or  ear-marked  m 
some  other  way,  and  carried  to  a  private  aoooont 
under  circumstances  that  the  court  has  oome  to  s 
condusion  that  a  benefit  was  intended  and  designed 
for  the  bankers ;  but  I  do  not  think  that  there  is  sny 
case  upon  the  books  which  goes  so  far  as  to  say  that 
if  this  had  been  a  case  where  the  bankers  had  obeyed 
precisely  and  strictiy  the  advice  they  had  zeoeiyed, 
and  carried  this  to  a  new  separate  ear-maiked 
account,  "James  Gumey's  account,"  and  without 
knowing  anv  more  about  it  the  trustee  had  drawn  • 
cheque  for  the  amount  and  paid  it  in  to  his  private 
account,  I  do  not  think  that  is  a  case  in  which  the 
bankers  have  been  held  to  be  liable  upon  that  alone. 

Then  it  is  said  there  is  a  distinction  between  thii 
case  and  the  one  I  have  just  put,  because  the  banken 
did  something  which  may  be  regarded  as  a  Uundet  or 
an  error  of  judgment.  I  think  myself  they  shoold 
have  carried  it  to  an  ear-marked  and  separate  aooount, 
but  I  believe  it  was  perfectiy  innocently,  without  the 
slightest  notion  that  a  breach  of  trust  was  intended, 
or  without  any  idea  of  any  benefit  to  themselveB, 
that  they  carried  it  to  the  only  account  then  open— 
the  account  of  James  Gumey,  and  as  I  aay,  James 
Gumey  knew  of  this  very  ahortiy  afterwards,  and 
adopted  what  had  been  done. 

Can  I  hold  the  bank  liable  under  these  circnmstaocei 
to  the  cestuia  ^ue  trust  ?  I  think  not.  I  ^nk  I 
should  be  carrying  the  doctrine  further  than  it  has 
been  carried  in  any  of  the  cases  which  have  been  cited 
tome. 

The  first  case  to'  which  I  need  refer  is  the  case  of 
Bridgman  v.  GiU,  In  that  case  the  plaintiffs  had 
opened  an  account  in  their  names  as  trustees,  and  it 
was  headed  in  some  way  to  identify  it  with  the  tnist 
account.  There  was  evidence  in  the  case  that  the 
bankers  had  known  that  it  was  trust  money.  The 
tenant  for  life  was  indebted  to  the  bankers  in  the 
sum  of  £760.  At  the  suggestion  of  the  bank  he  who 
had  no  right  to  draw  on  the  trust  account  at  all 
drew  a  cheque  upon  the  trust  account,  which  the 
bankers  acted  upon,  debited  the  plaintifTs  accoant 
with  the  sum  of  £750,  and  thereby  the  indebtedness  of 
the  tenant  for  life  to  the  bankers  became  discharged. 
The  Master  of  the  Holls  said,  in  giving  judgment : 
'*  The  case  as  it  stands  upon  the  undisputed  facts  is 
this.  In  1843  a  sum  of  money  was  standing  in  the 
defendants'  books  to  the  credit  of  the  plaint^BEs,  aad 
which  the  defendants  transferred  to  themselves  in 
discharge  of  a  debt  due  to  them  from  another  persoiif 
and  this  was  done  without  the  slightest  sanotioii^  or 
authority  of  the  plaintiffs  to  support  it."  I  think 
that  case  is  very  far  away  from  this,  and  I  agree  wi& 
the  Master  of  the  Rolls,  if  I  may  respeotf  ally  sajr  so. 
On  the  facte  as  they  there  stand  it  is  rather  smprisEnC 
that  the  case  should  have  been  resisted  on  the  ground 
that  it  was. 

Then  there  is  the  case  of  Panndl  v.  Hurley^  which 
is  often  referred  to.  In  that  case  the  trustees  had  a 
banking  account  headed,  "  Henry  Pannell's  Estate 
—Clarke,  Bussell,  &  Davy.''  Subeequently  the 
account  stood,  **  Henry  Pannell's  Estate,  per  Joseph 
Davy,  Trustee,"  he  then  having  become  the  wit 
^  surviving  trustee.    Davy  being  indebted  to  the  bank- 
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iog-houae  on  hia  private  aoooont  and  in  a  sum  on 

joixit  aocouot  of  himself  and  another,  and  haying 

i308  standing  to  his  oiedit  on   the  trust   account, 

drew  two  cheques  on  the  trust  account  and  directed 

them  to  be  placed  to  the  credit  of  the  other  account ; 

this  was  done,  thereby  discharging  the  debt  due  to 

the  bank  in  respect  of  the  private  account,  and  the 

acooukt  on  which  he    was   jomtly   indebted    with 

another.    <*The  defendants  Hurley  &  Whitter,  those 

were  the  persons  who  stood  in  the  positions  of  the 

hankers,  by   their  answer  denied   &at,   except   as 

might  appear  from  the  heading  of  the  accounts  that 

they  had  any  notice  or  knowledge  that  the  sum  of 

£308  128.  was  held  upon  the  trusts  mentioned  in  the 

hill,  or  that  the  dealing  therewith,  as  before  stated, 

was  a  breach  of  trust ;  and  they  stated  that  the  whole 

of  the  transaction  as  to  the  drawing  of  the  cheques 

took  place  without   privity  or  knowledge  in  any 

manner  of  either  of  them,  or  as  they  believed  of  the 

defendant  Brown  '* ;  but  evidence  was  given  to  show, 

and  apparently  did  show,  that  those  two  gentlemen 

were  perfectly   well   aware    that    tiiey  were  trust 

accounts,  and  that  they  knew  the  nature  of  the  trust, 

and  the  Tice-Chancelior  in  the  course  of  the  argu- 

BMoisays:  "If  the  only  notice  to  the  bankers  had 

heen  the  title  of  the  account,  this  might  have  been  a 

case  of  more  difficulty  " ;  and  at  p.  246  (2  OoU.  Oh.  0.) 

this  IB  the  way  he  sums  up  this  case :   "  Money  is 

doe  from  A.  to  B.  in  trust  for  0. ;  B.  is  indebted  to 

A.  on  his  own  account ;  4*  widi  knowledge  of  the 

trust  concurs  with  B.  in  setting  one  debt  against  the 

other,  which  is  done  without  C.'s  consent.^    And  he 

holds  that  the  transaction  cannot  stand.    That  again 

is  a  case  differing  essentiaUy  from  the  present  one. 

Then  there  is  the  case  of  Bodenham  v.  Ho^na,  the 
aremnstanoes  there  beinff,  as  found  by  the  Vice- 
Ghanoellor,   that   from   i£e   commencement  of  the 
acoofunt  which  was  headed  "  The  Botherwas  Estate 
Aoooont,"  the  bankers  knew  that  the  moneys  paid  in 
to  that   account  were  the  moneys  of  Mr.  Boden- 
ham (that  is,  not  the  person  having  the  account  with 
them,  but  another  person)  arising  from  the  rents  and 
prooeeda  of  the   Botherwas  Estate,  and   that   the 
account  was  kept  by  Parkes,  their  customer,  in  his 
<^aiacter  of  receiver,  and  under  these  circumstances 
has  honour  held  that  the  bankers  had  not  the  right  to 
say  that  the  receiver  could  so  deal  with  the  Bother- 
wu  Estate  account  as  to  appropriate  his  principal's 
money  at  any  time  to  the  discharge  of  his  private  debts 
to  the  bankers.    He  says  it  is  contrary  to  the  prin- 
ciple according  to  which  a  person  who  knows  another 
to  have  in  his  hands  or  under  his  control  moneys 
belonging  to  a  third  person  cannot  deal  with  those 
aoneys  for  his  own  private  benefit,  when  the  effect  of 
that  tnuiAaotion  is  the  commission  of  a  fraud  on  the 
owner.     Bat,  of  course,  there  it  was  clear,  accordhig 
to  the  finding   of   the   Yioe- Chancellor,  that   the 
fasnken  knew  that  the  moneys  were  the  moneys  of  a 
third    person.      The  case  went  upon  appeal;    and 
Knight  Brace,  L.  J.,  stated  that  their  lordships  were 
of  opinion    that   upon    tbe   present   evidence    the 
decision  was  right,  but  said  if  the  defendants  liked 
to  add  to  the  evidence  they  might.    As  a  matter  of 
fact,  tbej  subsequently  submitted  to  the  dismissal  of 
tiie  appeal   with  costs.    That  also  appears  to  be  a 
Wiuiisbly  clear  case  and  also  removed   from  the 
present  one.     Then  the  case  of  Ex  parte  Kingston,  In 
n  OroB9  was  referred  to,  but  I  do  not  think  I  need 
deal  with  that  any  further. 

Then  there  was  a  case  of  Foxton  v.  Manchester 
€9d  Liverpool  District  Banking  Co,,  and  it  is  important 
to  refer  to  that  because  one  of  the  observations  of 
Fky,  L.J.,  then  Fry,  J.,  has  been  much  relied 
on  by  the  plamtiffs  in  this  case.  That  was  a 
where     "a  sum  of  money  was   standing  in 


the  books  of  the  banking  company  to  the  credit 
of  the  trustees  of  the  late  W.  H.,  and  the  bank, 
knowing  that  the  trustees  (each  of  whom  had  an 
overdrawn  account  at  the  bank)  were  not  beneficially 
entitled,  allowed  them  to  transfer  sums  of  money  at 
various  times  from  the  trust  account  to  their  respective 
private  accounts,  and  it  was  held  that  the  ceetuia  que 
trust  were  entitled  to  recover  from  the  bank.  That 
was  a  case  upon  the  evidence — I  need  not  go  into  all 
the  circumstances— where  there  was  a  benefit  designed 
for  the  bank.  They  had  been  calling  on  the  parties 
having  private  accounts  to  reduce  their  indebtedness, 
and  they  did  it  with  the  intention  of  reducing  their 
indebtedness.  In  the  course  of  giving  the  judgment 
Fry,  J.,  states  the  facts  and  then  says:  *'Now,  it 
appears  to  be  plain  that  the  bank  could  not  derive 
the  benefit  which  they  did  from  that  payment, 
knowing  it  to  be  drawn  from  a  trust  fund,  unless 
they  were  prepsured  to  show  that  the  payment  was  a 
legitimate  and  proper  one,  having  reference  to  the 
terms  of  the  trust.  It  is  said  that  Uiey  did  not  know 
what  the  trust  was  at  that  time.  That  appears  to  me, 
I  confess,  to  be  immaterial,  because  those  who  know 
that  a  fund  is  a  trust  fund  cannot  take  possession  of 
that  fund  for  their  own  private  benefit,  except  at  the 
risk  of  being  liable  to  refund  it  in  the  event  of  the 
trust  bcdng  broken  by  the  payment  of  the  money." 

Then  he  goes  on  to  deal  with  the  case  upon  the 
facts,  and  he  finds  that  the  bank  did  know  in  substance 
who  the  eestuis  que  trust  of  the  funds  were.  I  am 
asked  to  say  that  that  amounts  to  a  decision  to  this 
effect :  that  wherever  there  is  an  account  which,  upon 
the  face  of  it  is  a  trust  account,,  and  the  customer 
draws  a  cheque  upon  that  trust  account,  and  pays  in 
the  cheque  to  the  credit  of  his  own  private  account, 
that  the  baiJcers  are  bound  to  see  ana  inquire  (that  is 
how  I  understand  the  proposition  is  put)  that  the 
customer  is  in  point  of  fact  entitled  to  the  money 
which  he  so  transfers  from  one  account  to  another. 
I  do  not  think  that  that  was  the  meaning  of  the 
learned  judge  in  this  case.  If  the  bankers  have  the 
slightest  knowledge,  or  reasonable  suspicion,  that  the 
money  is  being  applied  in  breach  of  a  trust,  and  if 
they  are  going  to  derive  a  benefit  from  the  transfer 
and  intend  and  design  that  they  should  derive  a 
benefit  from  it,  then  I  think  the  bankers  would  not 
be  entitled  to  honour  the  cheque  drawn  upon  the 
trust  account  without  some  further  inquiry  into  the 
matter. 

But  the  present  case  is  not  that  case  at  all,  and, 
notwithstanding  the  powerful  and  able  arguments 
that  have  been  addressed  to  me  on  the  other  side,  and 
notwithstanding  certain  considerations  which  sug- 
gested themselves  to  me,  as,  for  instance,  if  this 
money  had  first  been  carried  to  a  trust  account  it 
may  be  t^at  the  trustee  would  not  so  readily  have 
committed  the  breach  of  trust  which  he  did  actually 
commit  in  applying  the  trust  money  for  his  own 
benefit — ^I  say,  notwithstanding  considerations  like 
that,  and  notwithstanding  the  fact  that  in  point  of 
law  the  money  must  be  regarded  as  having  been 
applied  at  the  moment  in  reduction  of  the  overdraft, 
I  do  not  think  that  in  the  present  case  I  can  hold  the 
defendants  liable  to  make  good  this  amount. 

I  think  I  have  dealt  with  all  the  points  raised 
before  me,  certainly  so  far  as  they  now  occur  to  my 
mind,  and  as  I  say,  the  case  is  one  of  considerable 
importance  and  not  without  difficulty ;  but  having 
come  to  tiie  conclusion  I  have,  the  only  thing  I  can 
do  is  to  dismiss  the  action  and  with  costs. 

Action  dismissed. 

Solicitors,  Letts  Brothers ^  for  Parker  &  Son,  High 
Wycombe ;  ff,  P.  «fc  /.  JET.  Cobh. 
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(Day  and  Lawranoe,  JJ.)  j  "^^  ^*- 

FuLHAM  Vestby  {Appellants)  v.  The  London 
County  Council  {Respondents),  (a.) 

Metropolis — Nuisance — Sewer — Jurisdiction  of  justices 
—Public  Health  {London)  Act,  1891  (54  d:  55  Vict  c, 
76),  0.  2,  sub-section  1  (b). 

By  the  Public  Health  (London)  Act,  1891.  s.  2,  sub- 
section 1  (b),  **Any  pool,  ditch,  gutter,  watercourse, 
cistern,  water-closet,  earth-closet,  privy,  urinal,  cess- 
pool, drain,  dung-pit,  or  ash-pit  so  foul  or  in  such  a 
state  as  to  be  a  nuisance  or  injurious  or  dangerous  to 
health  .  .  .  shall  be  nuisances  liable  to  be  deaU  with 
summarily  under  this  Act.^* 

The  appellants,  as  the  sanitary  authority,  summoned 
Vie  respondents  to  abate  a  nuisance  from  *^foul  smells  " 
arising  from  a  surface  sewer  ventilator  constructed  by 
them  in  a  roadway  within  the  appellants^  district* 

Held,  that  the  provisions  of  section  2,  sub-section  1 
(b)  of  the  Public  Health  {London)  Act,  1891,  did  not 
apply  to  public  sewers,  and  that  the  justices  were  right 
in  refusing  to  make  the  order  on  the  ground  that  they 
had  no  jurisdiction  to  deal  with  the  complaint. 

Case  stated  by  justices  of  Een6ixis;toxi. 

The  appellants,  as  the  sanitary  authority  of  Fulham, 
bad  obtained  a  summons  against  the  London  County 
Council  upon  a  complaint  made  under  the  Public 
Health  (London)  Act,  1895,  s.  5,  on  the  refusal  of  the 
respondents  to  comply  with  a  notice  served  upon 
them  by  the  appellants  to  abate  a  nuisance  from  foul 
smells,  danserous  to  health,  arising  from  a  surface 
sewer  ventilator  constructed  by  the  respondents  in 
the  surface  of  a  roadway  within  the  appellants' 
district.  The  sewer  formed  part  pf  the  main  drainage 
system  of  London. 

On  the  hearing  of  the  summons  the  London  County 
Council  took  the  objection  that  the  Act  of  1891  dealt 
only  with  nuisances  arising  from  private  property, 
and  that  if  a  nuisance  as  alleged  existed,  the 
justices  had  no  jurisdiction  since  it  arose  from  public 
sewers. 

The  justices  on  that  ground  dismissed  the  summons. 

W,  0,  Dancikwerts,  for  the  appellants. — ^The  foul 
smells  arising  from  this  surface  sewer  ventilator 
amount  to  a  nuisance  dangerous  to  health.  It  can  be 
put  right  very  easily  by  having  a  proper  ventilator 
erected.  The  justices  have  jurisdiction  to  make  the 
order,  for  the  nuisance  arises  from  a  *'  watercourse '' 
or  '*  drain  "  within  the  meaning  of  the  section,  which 
is  not  confined  to  nuisances  arising  on  private 
property  only :  St,  Helen's  Chemical  Co,  v.  St,  Helen's 
Corporation,  1  Bx.  D.  196,  24  W.  E.  Dig.  165.  The 
object  of  the  Act  was  to  provide  a  speedy  and  inex- 
pensive mode  of  dealing  with  nuisances  arising  from 
any  cause  whatever  dangerous  to  health. 

Bosanquet,  Q,C,,  and  Horace  Avory,  for  the  respon- 
dents.— The  words  of  the  section  cannot  be  construed 
as  including  a  public  sewer.  If  a  defect  exists  the 
London  County  Council  can  only  be  made  liable  by 
indictment  or  mandamus.  The  sewer  forms  part  of 
the  main  drainage  system  of  London.  The  summary 
jurisdiction  given  by  the  Act  against  owners  of 
private  prepay  to  compel  them  to  abate  a  nuisance 
IS  not  applicable  in  the  case  of  public  works,  and  the 
justices  were  right  in  declining  jurisdiction :  Queen  v. 
Parlby,  37  W.  E.  335,  22  Q.  B.  D.  520. 

Danckwerts  replied. 

Day,  J. — I  am  clearly  of  opinion  that  this  appeal 

(a.)  Eeported  by  Erskine  Eeid,  Esq.,  Barrister- 
at-Law. 


should  be  dismissed  on  the  ground  that  the  justioei 
were  right  in  declining  jurisdiction.  Section  2,  inb- 
section  1  (&),  under  which  the  proceedings  wen 
taken,  does  not  refer  to  nuisances  arising  from  defects 
in  the  main  sewers  of  London,  which  are  publio 
works  vested  in  the  county  council.  The  words  of 
the  section  are  peculiarly  applicable  to  nuisances 
arising  from  the  acts  of  owners  of  property,  as  distin- 
guished from  acts  which  might  be  caused  by  tbe 
misconstruction  of  great  public  works  entrusted  to 
any  public  body.  It  may  oe  that  the  county  oooncil 
have  made  these  sewers  badly,  and  may,  as  was 
contended,  have  made  an  egregious  mistake  in  the 
construction  of  these  ventilators,  but  assuming  that 
were  so,  the  remedy  of  the  public  would  be  by  indict- 
ment or  mandamus,  and  not  by  the  summary  proce- 
dure made  applicable  by  this  act  to  owners  of  private 
property.  Tne  county  council  are  entitied  to  hsTs 
this  question  tried  at  law  by  a  judg^  and  jury ;  that 
is  the  only  tribunal  which  is  competent  to  dedde  a 
question  such  as  this,  which  is  clearly  not  one^  tiiat 
ought  to  be  decided  by  a  couple  of  magistrates  sitting 
in  petty  sessions. 

Laweakce,  J.— I  agree.  If  the  appellants'  con- 
tention is  riffht  it  would  be  necessary  to  read  into 
section  2,  sub-section  1  (ft)  of  the  Act  of  1891  the 
word  *'  sewer."  Now,  that  word  is  omitted  from  the 
section,  and  I  suspect  purposeJy  so,  in  order  to  show 
that  it  refers  to  nuisanpes  caused  by  the  fault  of 
owners  of  private  property.  It  was  contended  that 
this  could  not  be  so  because  by  section  141-'th6 
interpretation  section — ^the  expression  '* premises" 
was  to  include  '*  messuages,  buildings,  hereditament 
of  any  tenure,  whether  open  or  closed,  built  on  or 
not,  and  whether  public  or  private,  and  whether  main- 
tained or  not  under  statutory  authority."  And  it  was 
argued  that  the  definition  of  '*  premises  "  covered  the 
ventilator,  which  it  was  sought  to  have  reconstructed. 
I  do  not  t^ink  that  the  contention  of  the  appellants 
has  been  made  out,  and  I  agree  that  the  appeal  hss 
failed. 

Appeal  dismissed. 

Solicitor  for  the  vestryt  Blanco  White* 

Solicitor  for  the  London  County  CouncO,  W.  A, 

Blaxland, 


Q.  B.  Div*  I  j^.-  ,n 

(Hawkins  and  Wright,  JJ.)  f  ^^^  '"" 

StTFFOLK  Lunatic  kstLVu  Coicicittbb    v.    Thi 

GUAKDIANS  OF  THE  POOR  OF  THE  StOW  UNIOX.  (ou) 
Lunacy — Pauper  lunatic—  Maintenance — Adjudicates 
of  settlement — Subsequent  maintenance  order  by  jus* 
tices — Action  to  enforce  order — Jurisdiction  of  judge 
to  go  behind  order — Lunacy  Act,  1890  (53  <ft  54  Vid, 
c.  5),  s,  287. 

In  the  case  of  an  ctdion  brought  under  section  314  of 
the  Lunacy  Act,  1890,  for  the  recovery  of  money  ordatd 
to  be  paid  under  section  287  for  the  maintenance  of  a 
pauper  lunatic,  the  court  is  bound  to  take  judicial  notice 
of  a  previous  order  of  adjudication  of  settlement,  and 
for  future  maintenance  of  the  same  lunatic,  which  wai 
still  in  force  at  the  time  when  the  order  upon  which  the 
action  is  brought  was  made. 

This  was  an  appeal  by  the  defendants  from  the 
jii'^gment  of  his  Honour  Judge  Eardley  Wilmot, 
sitting  at  Stowmarket,  in  the  county  of  Suffolk.    The 


(a.)  Eeported  by  E.  G.  Stillwbll,  Ksq.,  Bairister- 
at'-Law. 
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action  was  brought  to  recover  the  sum  of  £18  lOs.  6d. 
aguiist  the  defendants  under  section  314,  sub-section 
2,  of  the  Lunacy  Act,  1890,  in  respect  of  the  expenses 
incurred  in  the  maintenance  of  a  pauper  lunatic  under 
an  order  made  by  two  justices,  being,  visitors  of  the 
ooonty  asylum,  and  purporting  to  be  made  under 
leotion  287  of  the  said  Act. 

The  defendants  contended  that  the  justices  could 
only  make  an  order  upon  the  union  to  which  the 
lunatic  was  chargeable,  and  this  union  they  contended 
was  Nottingham  and  not  Stow,  as  the  pauper's 
Kttlement  had  previously  been  adjudicated  to  be  in 
Nottingham. 

The  facts  of  the  case  are  as  follows :  On  the  ICrth  of 
December,  1890,  the  pauper  was,  under  a  magistrate's 
order,  received  in  the  Ipswich  Asylum,  as  there  was 
no  room  in  the  Suffolk  County  Asylum.  On  the  16th 
of  March,  1891,  the  pauper  was  removed  to  the 
Suffolk  County  Lunatic  Asylum,  imder  an  order  made 
by  two  visitors  of  that  asylum. 

On  the  15th  of  June,  1891,  the  justices  in  petty 
Mssions  at  Stow  made  an  order  unaer  section  287  of 
the  Lanacy  Act,  1890,  adjudicating  the  settlement  of 
the  pauper  to  be  in  the  parish  of  St.  Mary,  Notting- 
ham. From  this  order  the  guardians  of  the  Notting- 
him  Union  appealed  to  the  Suffolk  Quarter  Sessions, 
hntthe  appeal  was  dismissed  and  the  order  confirmed. 
It  subsequently  transpired  that  the  hearing  of  the 
appeal  was  informal,  as  one  of  the  justices  takinff 
part  in  the  hearing  of  the  appeal  was  an  interested 
party,  being  an  ex  officio  guardian  of  the  Stow  Union 
and  dso  a  ratepayer  in  that  union,  and  the  order  of 
qoarter  sessions  was  accordingly  quashed.  The  order 
of  the  petty  sessions  adjudicating  the  settlement 
therefore  stood. 

Qo  the  5  th  of  December,  1896,  a  subsequent  order 
was  made  by  two  justices  of  the  county  of  Suffolk, 
ni>dcr  section  287  of  the  Lunacy  Act,  on  the  Stow 
Union  for  the  maintenance  of  the  pauper.  It  was  in 
respect  of  this  order  that  the  acdon  was  brought. 
Tho  learned  county  court  judge  was  of  opinion  that 
the  case  was  governed  by  Kettering  Union  v.  North- 
amplon  Lunatic  Asylum,  34  W.  B.  894,  34  L.  J.  M.  C. 
I9b,  and  that  he  was  bound  by  the  order  of  the  dttt 
o(  December,  1896,  as  the  order  was  good  on  the  face 
of  it,  and  he  therefore  gave  judgment  for  the  plain- 
tittt  for  the  amount  claimed,  leaving  it  to  the  de- 
fendants to  reimburse  themselves  such  sum  in  the  way 
pointed  out  in  section  291. 
From  this  decision  the  defendants  now  appealed. 

B,  Cunningham  Olen  ( Eawlinson  with  him),  for  the 
appellants. — Under  section  286  a  pauper  lunatic  in  an 
institution  for  lunatics  is  only  deemed  to  be  charge- 
able to  the  nnion  from  which  he  has  been  sent  until 
it  has  been  established  that  the  lunatic  is  settled  in 
some  other  nnion,  from  which  time  he  is  deemed  to 
be  chargeable  to  the  union  in  which  it  has  been 
established  he  has  been  settled;  that  consequently, 
after  it  has  been  established  that  he  is  settled  in  such 
other  nmon,  justices  can  only  make  an  order  under 
icotion  287  npon  the  union  in  which  the  pauper 
hmatio  has  been  adjudicated  to  be  settled.  In  tnis 
ease  such  union  is  the  union  of  Nottingham.  The 
Ofder  of  1891  by  which  the  lunatic's  settlement  was 
adjudicated  to  be  in  such  union  never  having  bemi 
qniashedy  the  two  justices  who  were  visitors  of  the 
county  asylum  had  no  jurisdiction  to  make  the  order 
of  the  5th  of  December,  1896,  upon  which  this  action 
was  brought,  and  the  plaintiffs,  therefore,  have  no 
I  of  action. 


Maemorran,  Q.C*  {Poyaer  with  him\  for  the  respon- 
dents.— ^The  county  court  judge  could  not  go  behind 
the  order  ef  1896.  This  was  only  a  provisional  order, 
and  the  justices  had  jurisdiction  to  make  it.    The 


defendants  could  have  got  xid  of  that  order  by  a  fresh 
application  for  adjudication  of  settlement.  There 
may  be  a  change  of  settlement,  and  therefore  a 
previous  adjudication  cannot  be  conclusive. 

B,  Cunningham  Olen  replied. 

Wbioht,  J.,  delivered  the  jud^ent  of  the  court : 
It  is  aduutted  now  that  the  judicial  determination  of 
the  petty  sessions  of  the  15th  of  June,  1891,  that  this 
pauper  was  chargeable  on  the  union  of  Nottingham, 
stands  as  a  binding  order  at  present  governing  her 
status  in  that  respect,  notwithstanding  the  quashing 
of  the  confirming  order  on  certiorari.  The  question, 
then,  is  what  is  the  effect  of  that  order.  Either  in 
ignorance  of  that  order,  or  beiuff  advised  that  that 
order  had  dropped  since  the  quashing  of  the  order  of 
quarter  sessions,  the  magistrates,  acting  as  they 
supposed  under  section  287  of  the  Lunacy  Act,  1890, 
have  made  an  order  upon  the  Stow  Union.  That 
section  provides  that  any  two  justices  may  make  an 
order  on  the  guardians  of  the  union  to  which  the 
lunatic  is  chargeable  for  payment  of  the  reasonable 
charges  of  the  maintenance  of  the  lunatic.  On  orders 
of  that  kind  actions  may  be  brought,  and  an  action 
has  in  this  case  been  brought  in  the  oounty  court 
against  the  Stow  Union  for  the  recovery  of  the 
charges  for  the  maintenance  of  the  pauper.  The 
Stow  Union  set  up  the  defence  that  this  order  was 
made  without  any  authority,  on  the  ground  that  there 
existed  a  binding  jucUcial  interpretation  that  it  was 
not  Stow  but  Notnngham  which  was  the  dhar^^ble 
union.  The  county  oourt  judge  has  held  himself 
bound  by  the  order  made  on  the  Stow  Union. 

The  question  therefore  arises  whether  the  oounty 
court  judge  could  go  behind  that  order.  The  point 
was  raised  in  the  case  of  Fitich  v.  The  York  Union 
Guardians,  35  L.  T.  Bep.  360,  and  there  Blackburn  and 
Lush,  JJ.,  did  not  express  any  opinion  one  way  or  the 
other,  but  left  it  as  a  question  that  ought  to  be 
decided  upon  demurrer.  We  have  to  decide  it  now, 
and  that  is  really  the  only  question  in  the  case. 

Now,  if  the  result  of  our  holding  that  the  county 
court  judge  oould  inquire  into  the  matter  and  go 
behind  t^at  order  were  to  be  that  he  would  have  to 
inquire  into  the  settlement  for  himself,  or  reopen 
decisions  as  to  what  the  settiement  was,  I  for  one 
should  say  we  ought  certainly  not  to  so  decide 
because  he  has  no  power  to  hold  such  inquiry,  and  it 
cannot  be  intended  that  he  should.  But  that  is  not 
the  case  here.  All  that  is  desired  is  that  we  should 
say  that  he  has  jurisdiction  to  take  notice  of  and  ou^ht 
to  have  taken  notice  of  the  previous  order  of  adjudi- 
cation of  settlement ;  and  in  considering  whether  we 
ought  to  hold  that  he  has  jurisdiction,  I  think  we 
must  bear  in  mind  that  the  order  under  section  287 
is  an  exparte  order  and  is  not  subject  to  appeal.  ^  It  is 
not  really  a  judicial  determination  at  all.  It  is  an 
administrative  order  made  as  a  matter  of  oourse  on 
the  a{>plication  of  the  proper  authority  and  on  giving 
some  information,  I  suppose,  thiit  a  particular  union 
is  thought  to  be  the  one  to  which  the  pauperis 
chargeable.  An  order  of  that  kind  there  must  be 
some  means  of  getting  rid  of,  although  it  is  not 
subject  to  appeal,  direcdy  it  is  shown  that  it  did  not 
follow  the  authority  under  which  it  is  purported  to  be 
made.  In  the  present  case  the  justices  in  making 
the  order  under  the  section  made  an  order  on  the 
wrong  party.  The  Nottingham  Union  was  in  truth 
the  union  to  which  the  lunatic  was  chargeable,  and 
the  magistrates,  disregarding  that,  have  made  an 
order  against  another  union  which  is  not  and  cannot 
be  liable.  The  matter  seems  to  be  one  of  some  doubt 
and  difficulty,  but  on  the  whole  I  think  we  must  hold 
that  the  ooimty  oourt  judse  ought  to  havereoeived 
evidence  that  the  Nottingham  Union  was  liaUo  and 
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High  Coubt. 


*Thb  Altaie." 


High  Couet. 


not  the  Stow  Union,  and  to  have  acted  on  such 
evidence.  We  think  that  the  appeal  ought  to  be 
allowed,  and  that  there  ehonld  be  a  new  trie^. 

Order  for  a  new  trial* 

Solicitors  for  the  appellants,  Bexwortht/t  Barnard,  <fc 
Co,f  for  WilJ^a,  Stowmarket. 

Solicitors  for  the  respondents,  Whiter  Borrettf  A  Co,, 
for  Cohhold,  Ipswich. 


"  Thb  Altaib."  (a.) 

Salvage — Tug  and  tow — Claim  for  wdvage  hy  tug  hy 
whose  acta  the  necessity  for  salvage  assistance  has  been 
in  part  occasioned — Instance  of  inequitable  salvage 
agreement^^Amount  agreed  on  not  awarded. 

The  owners,  master,  and  crew  of  a  steam-tug  engaged 
to  tow  a  vessel  are  not  entitled  to  salvage  remuneration 
for  services  in  the  nature  of  salvage  services  rendered 
to  the  tow  beyond  the  scope  of  the  towage  contract  where 
it  appears  to  the  satisfaction  of  the  court  that  the  tug 
has  by  her  own  wrongful  acts  contributed  to  place  the 
tow  in  jeopardy. 

The  court  will  refuse  to  award  an  agreed  amount  for 
salvage  where  the  bargain  to  pay  such  sum  is  shown  to  it 
to  have  been  manifestly  unfair  and  unjust. 

There  were  two  actions  of  salvage,  afterwards 
consolidated,  instituted— one  on  behalf  of  the  owners, 
master,  and  crew  of  the  steam-tug  Blazer  against  the 
barque  Altair,  her  cargo  and  freight ;  and  the  other 
on  behalf  of  the  owners,  masters,  and  crews  of  the 
steam-tugs  Humber,  Gipsey  King,  and  Southern  Cross, 
against  the  same  vessel,  her  cargo  and  freight. 

The  plaintiffs  in  both  actions  sought  to  recover 
salvage  remuneration  in  the  circumstances  stated  in 
the  judgment,  and  the  consolidated  actions  were  heard 
before  by  the  judge  in  court  (Barnes,  J.)  on  the  dth 
and  6th  of  March  last,  assisted  by  two  of  the  Elder 
Brethren  of  the  Trinity  House. 

AspinalU  Q*C,,  and  Crawford,  for  the  owners, 
master,  and  crew  of  The  Blazer, 

Sir  Walter  Phillimore  and  Butler  Aspinall,  for  the 
other  plaintiffs. 

Joseph  Walton,  Q,C.,  and  Stubbs,  for  the  defendants, 
the  owners  of  The  Altair,  her  cargo  and  freight. 

The  following  authorities  were  dted :  The  Niobe, 
36  W.  R.  812.  13  P.  D.  53 ;  The  Isca,  35  W.  B.  382, 
12  P.  D.  34;  The  Prinz  Heinrich,  36  W.  R.  511,  13 
P.  D.  31. 

Cur,  adv,  vult, 

Babkes,  J. — lu  this  case  the  owners,  masters,  and 
crews  of  the  steam-tug  Blazer,  of  Liverpool,  and  of 
the  tugs  Humber,  Oipsey  King,  and  Southern  Cross, 
of  Qrimsby,  claim  salvage  remuneration  for  services 
rendered  by  these  tugs  to  The  Altair,  a  four-masted 
German  barque  of  2,346  tons  register,  which  stranded 
about  one  and  a-half  miles  E.S.E.  of  Douna  Nook, 
to  the  south  of  the  entrance  of  the  Humber,  shortly 
before  5.30  a.m.  on  the  19th  of  January,  last,  whilst  on 
a  voyage  from  San  Francisco  to  Holland,  drawing 
22ft.  9in.  The  defendants  admit  that  the  Grimsby 
tugs  are  entitled  to  salvage  reward,  and  the  oi^y 
question  so  far  as  they  are  concerned  is  one  of 
amount.    The  defendants,  however,  dispute  the  right 


(a.)  Reported  by  C.  F.  Jehhbtt,  Esq.,  Barrister- 
at-Law. 


of  the  plaintiffii  interested  in  The  Blazer  to  receive 
salvage  remuneration,  on  the  ground  that  the 
stranding  of  Tlie  Altair  was  (as  the  defendants 
allege)  caused  by  the  negligence  of  those  in  charge  of 
The  Blazer,  and  they  claim  by  way  of  counter-claiiii 
against  the  owners  of  The  Blazer  for  the  damages 
sustained  by  the  defendants  in  consequence  of  5ie 
said  alleged  neffligence.  It  will  be  convenient  to 
dispose  of  the  cdiEums  of  the  Grimsby  tugs  first. 

The  Altair  grounded  at  the  place  before-mentioned, 
about  a  quarter-of-an-hour  before  high  water,  whilst 
in  tow  of  The  Blazer,  having  been  towed  by  that  tug 
from  Falmouth,      llie  wind  was  light  from  aboat 
N.N.W.,  and  the  sea  smooth.  The  weather  was  foggy 
at  the  time  of  the  grounding,  but  it  cleared  in  a  few 
minutes  afterwards.     The  Altair  swung  near  parallel 
with  the  shore  and  rested  on  a  hard  level  bottom. 
The  Humber,  a  tug  engaged  in  salvage  operations  on 
work  and  labour  terms  at  a  vessel  called  The  Arcadia, 
a  steam  trawler  aground  not  far  from  The  Altair,  left 
this  work  and  came  to  assist  The  Altair.    The  master 
of  The  Humber  required  the  sum  of  £500  to  tow  for 
the  one  tide,  whether  the  vessel  came  off  or  not,  and 
as  he  refused  to  take  less  than  this  sum,  and  as  The 
Humber  was  the  only  tug  there  besides  The  Blazer^  the 
master  of  The  Altair  was  compelled  to  accept  these 
terms,  and  engaged  The  Humber  to  assist  The  Blazer, 
The  Blazer  and  The  Humber  towed  for  an  hour  or  an 
hour  and  a-half,  and  at  first  moved  The  Altair  a 
little,  but  the  tide  fell  and  she  remained  fast.     The 
Humber  was  then  sent  to  Ghimsby  for  more  tugs  and 
returned  with  The  Oipsey  King  and  Tlie  Southern  Cross, 
In  the  meantime  men  fiom  the  shore  assisted  the  crew 
in  jettisoning  cargo,  and  about  224  tons  were  thrown 
overboard,  of  the  value,  including  freight,  of  about 
£1,500,  and  the  vessel  was  thereby  lightened  to  the 
extent  of  nine  inches.      It  was  high  water  about 
6.12  p.m.,  and  about  4  p.m.  the  two  tugs  began  to 
tow  at  The  Altair,  and  in  about  half-an-hoar,  in  fact, 
almost  as  soon  as  the  full  strain  of  the    tu^s  was 
felt  The  AUair  came  off.     The  master  of  The  Humber 
was  on  The  Altair  directing  the  tugs.     The  AUair  was 
then  token  by  the  tugs  to  an  anchorage  off  Qrimsby, 
one  of  them,  The  Oipsey  King,  fetehmg  a  pilot,  and 
later  on  they  all  assisted   her  into  dock   at  Hull, 
although  the  master  of  The  Altair  objected  to  more 
than  one  tug  assisting  after  the  vessel  was  sucoees- 
f  ully  taken  off  the  ground.     At  the  time  the  vessel 
came  off  there  was  a  moderate  breeze  from  the  east- 
ward, and  there  was  little  sea.    There  was  a  fresh 
breeze  on  the  20th  from  the  eastward.    The  weather 
ox(  the  2l8t  was  moderate,  and  on  the  23rd  there  was 
bad  weather  from  the  north-east.     Tlie  AUair  sus- 
tained no  damage  from  the  grounding.     The  total 
value  of  the  property  salved  was  £36,276.     As  the 
vessel  came  off  when  the  tide  had  still  a  oonsiderBbLe 
time  to  rise,  and  as  she  had  been  lightened  by  the 
jettison,  and  having  regard  to  the  fact  that  The  Blazer 
is    larger  and  more  powerful  than  the   other  three 
tugs  put  together,  the  Elder  Brethren  are  of  opinion 
that  The  AUair  woidd  in  all  probability  have  come  off 
at  or  before  high- water  on  the  afternoon  tide  by  the 
exertions  of  The  Blazer  alone. 

The  first  question  to  determine  is  whether  or  not 
the  agreement  to  pay  The  Humber  £500  is  to  stand. 
The  principles  which  are  to  guide  the  court  in  deter- 
mining this  question  have  heen  indicated  in  many 
cases.  In  one  of  the  last — The  Siratht^eunry^  [ISSd] 
P.,  at  p.  264 — they  were  fully  considered  by  firuoe, 
J.,  and  I  need  not  repeat  what  is  stated  in  hia  judg- 
ment. The  question  to  be  determined  is  whether  tl^ 
agreement,  which  was  undoubtedly  made  nnder  oom- 
pulsioA,  was  manifestly  unfair  or  imjust.  The  pon- 
tion  of  The  Altair  was  serious  if  any  bad  weather 
had  come  on,  and  the  value  of  the  property  was 
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large;  bat  the  wind  at  the  time  of  the  first  towage 
wu  light  and  the  sea  smooth.    I  am  advised  that 
there  was  no  risk  whatever  to  The  ffumber  in  the 
towage,  and  although  she  left  The  Arcadia  to  assist 
The  Altair,  and  although  the  importance  to  the  latter 
▼essel  of  prompt  assistance  before  the  tide  fell  was 
great— for  if  she  had  been  towed  off  at  once  her 
difficulties  would  have  been  ended  and  the  jettison  of 
the  wheat  avoided — jet,    in    my   opinion,   as    The 
Eumber  was  only  assisting  the  more  powerful  tug 
Blazer,  and  was  incurring  no  risk  in  doing  so,  it 
could  hardly  be  expected,  having  regard  to  numerous 
former  dedsionB  of  this  court,  that  there  was  any 
reasonable  certainty  of  her  obtauiing  an  award  exceed- 
ing the  sum  of  £500  for  a  successful  hour's  towage ; 
whereas,  if  fhe  tug  was  paid  for  towing  for  that  time 
Boooessf oily  at  ordinary  towage  rates,  a  very  trifling 
mm  would  be  sufficient.    I  am  of  opinion  that,  under 
the  drcumstances,  the  bargain  was  manifestly  unfair 
and  unjust.    The  case  of  The  Sirathgarry  was  relied 
on«  hut  the  ciroumstances  of  that  case  were  totally 
diffeirent  from  those  of  the  present  case.    Bruce,  J., 
found  that  the  master  of  The  Strathgarry  prepared 
the  form  in  which  the  agreement  was  made,  and 
wuhed  to  prevent  the  possibility  of  a  larg^  claim 
bem^  made  upon  him  m  the  event  of  the  towage 
leadmg  to  a  successful  result,  and  that  the  perform- 
ance of  the  towage  involved  considerable  risk  to  the 
towing  vessel.    If  there  had  been  any  material  risk 
to  The  Humber  in  performing  the  towage,  my  opinion 
would  have  been  different.    To  sanction  the  agree- 
ment in  this  case  would  practically  tend  to  encourage 
the  masters  of  tugs  roimd  the  coasts  of  this  country 
to  refuse  to  render  services  for  less  than  what  they 
might  rely  on  receiving  if  their  services  should  prove 
suooessful,  and  to  stipulate  that  they  should  be  paid 
to  this  extent  whether  their  services  shall  be  success- 
ful or  not,  even  though  the  services  involved  no  risk 
to  the  tugs.     Estimating  the  services  of  The  Humher 
on  ordinary  salvage  terms,  I  am  of  opinion  that  for 
these  services,  which,  shortly  stated,  were  towing  on 
the  mornings  tide,  proceeding  to  Ghimsby  for  tugs, 
taking  part  in  the  successful  services  on  the  afternoon 
pde^  and  assisting  the  vessel  to  an  anchorage,  £400 
is  an  adequate  salvage  remuneration.    The  services  of 
The  Gipety  King  and  Southern  Cross,  treating  them 
as  continuing  till  the  vessel  was  anchored,  though 
they  ceased  to  be  necessary  as  soon  as  she  came  over 
the  ground,  were  rendered  in  fine  weather  and  with- 
out any  risk  to  the  tugs.    As  matters  turned  out,  I 
believe  that  the  vessel  would  have  come  off  without 
tlie  Msistanoe  of  these  tugs,  and  that  their  services 
were  not  really  necessary.    At  the  same  time,  these 
togs  came  at  request,  and  did  what  they  were  required 
to  do  efficiently,  and  it  was  no  doubt  desirable  that 
there  shoold  not  be  the  least  uncertainty  about  the 
vessel  oominfT  off  on  the  afternoon  tide.    I  award  to 
The  Otpsey  King  £200,  and  The  Soutliern  Cross— the 
more  powerful  and  valuable  of  the  two— £300.    The 
three  tugs  insisted  on  attending  The  Altair  into  dock, 
althoagh  her  master  protested,  and  although  only  one 
tug  besides  The  Blazer  was  necessary;  and  as  a  claim 
for  these  services,  which  are  only  towage  services,  is 
Bude,  it  is  desirable  to  dispose  of  it  in  this  suit.    It 
was  stated  that  two-fifths  of  £60  would  be  paid  to  a 
Mmid  tag  for  assisting  such  a  vessel  in  from  sea, 
■d  therefore   for  assisting  from  the    anchorage  I 
Aink  £20  is  quite  enough.    This  sum  is  to  be  paid 
ly  the  owners  of  TJie  AUair,  as  they  would  have  had 
o  pay  about  this  sum  in  ordinary  course,  and  it  must 
m  divided  between  the  three  Ghimsby  tugs.     The 
sad  soms  of  £400,  £200,  and  £300  make  £900  in  all, 
■d  if  The  Blazer  is  entitled  to  salvage  reward,  then, 
mmg  reg^ard  to  her  value,  size,  and  power  compared 
pfthttiose  of  f^e  other  tugs,  the  total  amount  to  be 


awarded  for  salvage  remuneration  in  this  case  would 
possibly  be  double  that  sum. 

An  important  question,  however,  arises  with  regard 
to  the  claim  of  The  Blazer  and  the  counterclaim.  It 
was  not  disputed  that  if  there  were  no  fault  on  the 
part  of  The  Blazer  in  relation  to  the  grounding  of 
The  Altair,  the  services  of  The  Blazer  in  assisting  to 
get  The  Altair  off  the  ground  and  to  a  place  of  suety 
were  outside  of  the  towage  contract ;  but,  in  answer 
to  The  Blazer* s  claim  for  salvage,  it  was  alleged  that 
the  grounding  of  The  Altair  was  solely  due  to  the 
negligence  of  those  on  board  The  Blazer,  and  that, 
therefore,  not  only  could  she  not  claim  salvage,  but 
that  her  owners  were  liable  for  breach  of  the  towage 
contract,  or  a  breach  of  duty  to  the  extent  of  the 
losses  incurred  by  the  defendants,  including  the 
amounts  awarded  to  the  remaining  tugs,  and  that  in 
any  event  The  Blazer  was  guilty  of  contributory 
negligence,  and  could  recover  no  siJvage. 

The  law  applicable  to  the  relation  between  tug  and 
tow  was  stated  by  Lord  Kingsdown  in  the  case  of  The 
Julia,  14  Moo.  P.  C.  C.  210,  10  W.  B.  H.  L.  Dig.  10. 
The  passage  to  which  I  refer  was  quoted  by  Sir 
Barnes  Peacock  in  delivering  the  judgment  of  the 
Privy  Council  in  the  case  of  Smith  v.  The  St.  Law^ 
ranee  Tow  Boat  Co.,  21  W.  B.  669,  L.  B.  6  P.  0.  308, 
and  by  Lord  Blackburn  in  the  House  of  Lords  in  the 
case  of  Spaight  v.  Tedcastle,  29  W.  B.  761,  6  App.  Gas. 
217.  It  is  as  follows:  ''When  such  a  contract  is 
made,  the  law  would  imply  an  engagement  that  each 
vessel  would  perform  its  duty  in  completing  it ;  that 
proper  skill  and  diligence  would  be  used  on  board  of 
each ;  and  that  neither  vessel,  by  neglect  or  misconduct, 
would  create  unnecessary  risk  to  the  other,  or  increase 
any  risk  which  might  be  incidental  to  the  service 
undertaken.  If  in  the  course  of  the  performance  of 
this  contract  any  inevitable  accident  happened  to  the 
one  without  any  default  on  the  part  of  the  other,  no 
cause  of  action  would  arise ;  such  an  accident  would 
be  one  of  the  necessary  risks  of  the  engagement  to 
which  each  part  was  subject,  and  create  no  liability 
on  the  part  of  the  other.  If,  on  the  other  hand,  the 
wrongful  act  of  either  occasioned  any  damage  to  the 
other,  such  wrongful  act  would  create  a  responsibility 
on  the  party  committing  it,  if  the  sufferer  had  not  by 
any  misrepresentation  or  unskilfulness  on  his  part 
contributed  to  the  accident."  In  the  present  case  The 
Blazer  was  engaged  to  tow  The  Altair  from  Falmouth 
to  Hull  for  the  sum  of  £120.  At  Falmouth  the 
master  of  The  Blazer  gave  the  master  of  The  Altair  a 
code  of  signals  for  use  on  the  voyage,  and  some 
further  signals  to  be  used  in  case  of  fog  were  ex- 
changed. The  master  of  The  Blazer  said  that  hb  told 
the  master  of  The  AUair  that  the  navigation  of  the 
ship  would  depend  on  the  latter.  The  master  of  The 
Altair  denied  this,  and  further  said  that  the  master 
of  llie  Blazer  told  him  that  he  (the  master  of  The 
Blazer)  had  been  several  times  to  the  Humber,  and 
that  the  last  time  was  not  very  long  since.  This  was 
denied  by  the  master  of  The  Blazer,  The  master  of 
The  Altair  was  an  excellent  witness,  and  I  believe  his 
version  of  what  occurred  then  and  subsequently. 

After  the  vessel  left  Falmouth  the  course  was  set 
by  The  Blazer,  and  never  interfered  with  by  those  on 
board  The  Altair.  [His  lordship  then  discussed  the 
course  in  fact  taken  up  to  the  stranding,  and  pro- 
ceeded :]  The  master  of  the  tug  and  the  master  of  the 
ship  both  calculated  that  this  course  would  brinff  them 
to  the  Spurn  Lightship ;  but  it  is  quite  dear,  having 
regard  to  the  chart,  the  sailing  directions,  and  the 
state  of  the  tide,  that  a  sufficient  allowance  for  its  effect 
was  not  made  by  them.  Pursued  as  this  course  was, 
it  naturally  brought  the  vessels  to  the  place  of 
stranding,  far  to  the  southward  of  where  they  should 
baye  been.  At  the  time  the  departure  was  taken  it  was 
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clear  weather,  bat  it  afterwards  oame  on  foggy.    If 
the  Teasels  had  been  on  a  proper  coarse  the  Spam 
lightship  woald  have  been  seen  or  its  fog  signal 
heard.    At  the  time  of  the  stranding  the  vessel  had 
ran  a  distance  from  the  point  of  departare  almost 
exactly  equal  to  the  distance  of  that  point  from  the 
lightship,  and  as  nothing  was  seen  or  heard  of  the 
lightship  the  masters  shoald  have  known  for  some 
time  before  the  stranding  that  the  vessels  were  not 
on  a  proper  coarse.    No  soundings  were  taken  from 
the  tug.    On  board  The  Altair  soundings  were  taken. 
The  first  at  3.40  a.m.,  when  a  sounding  of  SJ^  fathoms 
was  obtained,  and  from  that  time  soun^ngs  were 
taken  every  five  or  ten  minutes,  8   fathoms    being 
always  the  result.     At  about  5.20  a.m.  a  sounding 
was  obtained  from  The  Altair  of  about  7  fathoms,  4 
feet,  and  thereupon  the  master    was   preparing  to 
signal  the  tug  when  a  sound  of  breakers  was  heard  on 
the  port  bow,  and  although  the  tug  then  ported, 
before  anything  further   could    be   done    the    tug 
touched  the  ground  and   The  AUair  grounded  and 
remained  fast  at  the  spot  above  stated.    The  Elder 
Brethren  advise  me  that  the  course  pursued  by  the 
vessels  was,  in  the  circumstances,  an  improper  one, 
and  more  particularly  that  it  was  negligent  to  con- 
tinue it  so  lonff  when  nothing  was  heard  or  seen  of 
the  Spurn  Lightship,  and,  further,  that  tiiie  master  of 
the  tug  ought  to  have  taken  or  caused  to  be  taken 
repeated  soundings.     The  excuse  made  by  him  was 
that  he  thought  that  the  ship  would  sound,  and  that 
he  could  not  take  soundings  easily  without  stopping. 
But  the  Elder  Brethren  tell  me  that  in  ordinary 
practice  in  thick  weather  both  tuff  and  tow  ought  to 
sound,  and  that  soundmgs  could  easily   have  been 
taken  from  the  tuff  even  while  she  was  in  the  motion, 
and  that  the  soundings,  if  taken  by  the  tug  as  the 
vessels  proceeded,  would  have  shown  that  they  were 
not  on  the  correct  course,  and  that,  if  a  sounding  had 
been  taken  by  the  tup^,  the  leading  vessel,  shortly 
before  the  stranding,  it  would  have  shown  that  she 
was  dose  in  shore,  and  would  have  to  haul  out  at 
once,  and  that  if  she  had  only  done  so  the  stranding 
of    The  Altair  would   not   have    occurred.    If  the 
responsibility  for  the  course  and  soundings  rested  with 
the  tug  I  have  no  doubt  that  those  on  board  her  were 
negligent  with  regard  thereto,  and  that  this  negli- 
gence led  to  the  disaster.     But  it  was  urged  before 
me  that  the  control  of  the  navigation  in  this  respect 
rested  with  the  tow  alone,  and  that  those  on  board 
her  shonld  have  checked  the  tug's  course  and  are 
solely  responsible  for  not  doing  so,  at  that  at  any 
rate  those  on  board  the  tow  were  guilty  of  negli- 
gence in  not  so  doing,  and  that  their  negligence  con- 
tributed to  the  grounding.    It  is  necessary,  therefore, 
to  consider  where  the  responsibility  rested,  and  the 
conduct  of  those  on  board  The  Altair  in  the  matter. 
The  first  point  depends  upon  the  application  of  the 
principles  laid  down  in  the  case  of  The  Judia,  to  which 
I  have  above  referred.    Two  cases  illustrate  how  these 
principles  should  be  applied.    The  first  is  the  case  of 
The  Robert  Dixon,  28  W.  E.  716,  5  P.  D.  54,  where  a 
tug  which  was  engaged  to  tow  a  vessel  from  liver- 
pool  round  the  Sbemes,  towed  her  without  receiving 
any  directions  after  the  vessels  got  out  to  sea  on  such 
a  course  in  bad  weather  that  she  was  set  low  into 
the  shore,  required  to  be  towed  out  from  danger, 
and  sustained  the  loss  of  anchors  and  chains.     It 
was    held    that    the   tug  could  not    claim  salvage 
remuneration,  and  that  her  owners  were  liable  for  the 
loss.     Lord  Esher  said :  '*  I  am  very  much  inclined 
to  think  that  a  tuff  is  bound  to  obey  the  orders  of 
the  captain,  and  if  the  captain  had  insisted  on  the  tug 
keeping  that  course,  the  tug  would  have  been  bound 
to  obey ;  certainly  the  captain  could  not  have  com- 
plained of  the  tug  obeying  him.    But  here,  on  the 


plaintifiGs*  own  showing,  the  only  evidence  was  that 
at  the  beginning  of  the  towage  the  tug  was  directed 
to  tow  the  ship  in  a  particular  course.  I  assame 
that  to  have  been  the  right  course ;  but  on  the  wiy 
the  weather  became  threatening.  Assuming  that  no 
further  order  was  given  by  the  captain,  it  was  the 
duty  of  the  tug  to  use  reasonable  care  and  skill,  and, 
unless  she  was  ordered  to  the  contrary,  she  had  the 
command  of  the  course.'*  No  point  was  made  in  that 
case  of  negligence  on  the  part  of  the  ship.  There 
may  have  l^n  some  difficultv  about  giving  orders  in 
the  bad  weather  from  the  ship  to  the  tug,  or  some 
other  grounds  for  negativing  an  inference  that  the 
ship  acquiesced  in  the  course  taken  by  the  tug. 

The  other  case  is  Smith  v.  The  8t.  Lawrance  Tow 
Boat  Co.,  21  W.  E.  569,  L.  R.  5  P.  C.  508,  where  a 
vessel  in  tow  of  a  tug  proceeded  in  a  thick  fog  and 
grounded  in  consequence  in  the  Biver  St.  Lawrance, 
and  it  was  held  that  the  weather  was  so  bad  that 
the  vessels  ought  not  to  have  been  onder  way,  and 
that    as   they  continued   under   way  without  any 
attempt  on  the   part  of   those  on  board  the  tow 
to  stop  the  tug,  those  persons  must  be  taken  to 
have  assented  to   the  tug  proceeding;   that  there 
was  negligence  on  the  part  both  of  those  on  board 
the  ship  and  tug  in  proceeding  in  the  way  in  which 
they  did  during  the  fog ;  and  that  as  those  on  the 
ship  contribute  to  the  accident   which   occurred, 
the  owners  of  the  ship  oould  not  recover  from  the 
owners  of  the  tug  for  the  loss  they  had  sustained. 
The  danger  of  proceeding  in  that  case  was  obviona. 
Sir  Barnes  Peacock,  in   delivering  the  judgment  of 
the  Privy  Council,  said:   "It  appears  to  be  clear 
that,  when  no  directions  are  given  by  the  vessel  in 
tow,  the  rule  in  the  case  of  tug  steamers  is  that  the 
tug  shall  direct  the  coarse.    The  tug  is  t^e  moving 
power,  but  it  is  under  the  control  of  the  master  or 
pilot  on  board  the  ship  in  tow."    Then  be  proceeded 
to  point  out  how  both  vessels  were  negligent  for 
proceeding  in  the  fog.  and  that  the  ship  oontributsd 
to  the  accident  by  negligence  in  allowing  the  tug  to 
proceed,  and  not  ordering  her  to  stop  when  it  wu 
dangerous  to  the  knowledge  of  those  on  board  the 
ship  to  proceed. 

There  seems  no  doubt  that  the  tug  is  under  the 
control  of  the  master  of  the  ship;  bat  practically 
the  tow  cannot  be  always  giving  directions  as  to  the 
coarse  set  by  the  tug,  and  I  am  informed  by  my 
assessors  that  the  tow  usually  does  leave  the  conise, 
in  such  towages  as  the  present,  to  the  tag,  smd  wonld 
not  interfere  unless  there  were  reasonable  grounds 
for  doing  so.  As  a  matter  of  fact,  in  the  present 
case,  the  direction  of  the  course  was  a88:umed  by  the 
tug ;  and  it  was,  perhaps,  not  unreasonable  that  it 
should  be  so,  because  the  master  of  the  tog  had  been 
to  the  Humbw  sevend  times  before,  v^ereas  the 
master  of  The  AUair  had  only  once  sailed  out  of  that 
river,  in  the  year  1884. 

I  am  of  opinion,  therefore,  that  as  no  directifla 
were  given  by  the  ship  to  the  tug»  the  latter  wis 
responsible  for  the  direction  of  the  ooorae.  I  have 
found  that  the  negligence  of  those  on  the  tug,  in  the 
matters  above  stated,  caused  the  disaster,  and  I  hold 
that  no  sidvage  remuneration  can  be  claimed  by  her. 

Then,  was  the  master  of  The  AUair  negh'geni  is 
not  ohecking  the  course  of  the  tug  by  signal  or 
otherwise  ?  In  his  favour  it  was  contended  that  ha 
knew  that  the  tug-master  had  been  in  the  Homber 
before,  and  might  reasonably  expect  the  tog-master, 
with  his  experience,  to  make  proper  allowance  for  the 
tide,  and  that,  although  the  soundings  which  tiis 
master  of  The  AUair  was  getting  wonld,  if  oaxefoHy 
considered,  show  that  he  was  approaching  shaUower 
water,  yet  that  he  might  reasonably  expect  that  tht 
leading  vessel  would  take  soundings  and  act  jspoa 
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them  if  they  showed  that  the  tag,  which  was  135 
fathoms  ahead  of  the  tow,  was  getting  into  shoiJ 
water  so  as  to  render  it  necessary  to  haul  her  tow 
o£  The  master  of  the  ship,  however,  had  the  same 
BHHng  directions  and  diart  as  the  master  of  the  tng 
had,  and  should  have  known  that  the  course  set  from 
the  Oater  Dowsins  Lightship  did  not  allow  suffi- 
deotly  for  the  tide.  If  the  weather  had  remained 
dear  this  would  not  have  been  so  important,  because 
the  Spurn  Lightship  would  have  been  made  and  the 
(xmne  oould  have  been  changed.  But  the  weather 
became  foggy,  and  when  the  vessel  had  run  nearly  the 
distanoe  to  the  Spurn  Lightship  without  it  being  seen  or 
heud,  ought  the  master  of  &e  ship  to  have  allowed 
the  iag  to  proceed  ?  I  am  advised  that  he  ou^ht  not 
to  have  done  so.  The  entrance  to  the  Humber  is  dan- 
gerous unless  vessels  entering  are  sure  of  their  posi- 
tion. The  channel  between  the  Spurn  Lightship  and 
the  Bell  Buoy  is  only  a  mile  and  a-half  wide,  and  it 
aeems  to  be  essential  that,  in  such  weather  as  existed, 
the  lightship  should  have  been  made  out  before  the 
entrance  was  attempted,  and  if  that  could  not  be 
done  the  vessel  shoidd  have  hauled  off  and  waited  till 
the  weather  cleared.  The  soundings  taken  by  the 
master  of  The  AUair  should  have  shown  him  that  he 
was  running  into  shallow  water. 

I  am  of  opinion  that  the  master  of  TJie  AUair  was 
Diligent  in  not  checking  the  course  of  the  tuff. 
He  was  about  to  do  so  when  the  accident  happened, 
bat  it  was  too  late.  Li  my  opinion,  and  in  that  oJf 
the  Elder  Brethren,  he  was  allowing  the  vessel  to  run 
uichecked  into  obvious  danger.  Moreover,  if  he  had 
ported  his  helm  as  soon  as  he  had  obtained  the  last 
ionnding  the  vessel  would  probably  not  have 
grounded. 

If  I  were  to  hold  that  the  master  of  The  Altair  was 
blameless  in  &e  matter,  I  shoidd  in  effect  decide  that 
the  master  of  such  a  vessel  was  justified  in  trusting 
Uie  course  entirely  to  his  tug  when  entering  a  difficult 
port  in  foggy  weather,  and  I  should  be  introducing  a 
dangerous  precedent. 

It  was  further  contended  for  the  defendants  that, 
notwithstanding  negligence  on  the  part  of  the  master 
of  The  AUair ^  the  derondants  could  still  recover  on 
their  counter-claim,  and  the  case  of  Davies  v.  Mann,  10 
IL  &  W.  546,  and  other  cases  following  it,  were  relied 
OQ.  But  the  proposition  established  by  these  cases  is 
that  *<  although  tiiere  may  have  been  negligence  on 
the  part  of  the  plaintiff,  yet  unless  he  might,  by  the 
ezerciae  of  ordmary  care,  have  avoided  the  con- 
leqnence  of  the  defendants'  negligence,  he  is  entitled 
to  recover."  From  what  I  have  found  as  to  the 
Begiigenoe  of  the  master  of  The  AUair,  it  follows,  in 
my  opinion^  that  he  might,  by  the  exercise  of  ordinary 
oare,  have  avoided  the  consequences  of  the  tug's  neg- 
ligence, and  ought  to  have  done  so.  I  find  that  the 
grounding  was  directly  contributed  to  by  the  neg- 
hgeooeof  bo^  the  masters.  The  case  is  analogous 
to  the  case  of  Smith  v.  St.  Lawrence  Tow  Boat  Go, 

I  therefore  give  judgment  in  favour  of  the  Qrimsbv 
togs  for  the  sums  of  £400,  £200,  and  £300  against  all 
the  defendants,  and  for  £20  against  the  defendants, 
the  owners  of  The  Altair,  with  costs.  I  pronounce 
against  the  claim  of  the  owners,  master,  and  crew  of 
The  Blazer^  with  costs,  and  against  the  counter-claim. 

Solicitors  for  owners,  master,  and  crew  of  The  Blazer^ 
Fritchard,  KngUfield,  A  Go. 

Solicitors  for  other  plaintiffs,  Fritchard  &  Sons, 

Solicitors  for  defendants,  Stokee  &  Stokes, 


OTourt  of  atpyeaU 

From  Q.  B.  Div.  ) 

(Lord  Esher.  M.B.,  and  A.  L.  [  May  27. 

Smith  and  Chitty,  L.JJ.)       ) 

Univebso  Iksubange  Co.  OF  Milan  v.  Merchants' 
Marinb  Insuranoe  Oo.  (a.) 

Insurance — Marine — Premium — Liability  of  assured — 

Gustom  whereby  broker  is  liable — Gompany*s  policy — 

Promise  by  assured  to  pay  premium. 

The  general  custom  in  the  business  of  marine  in- 
surance whereby  the  broker  and  not  the  assured  is  liable 
to  the  underwriter  for  the  premium  is  not  limited  to  the 
case  of  a  Lloyd's  policy,  but  applies  also  to  the  case  of  a 
company*s  policy  containing  a  promise  on  tlie  part  of  the 
assured  to  pay  the  premium. 

Appeal  from  the  judgment  of  Collins,  J.,  at  the 
trial  of  the  action  without  a  jury. 

The  action  was  brought  to  recover  £1,361  17s.  6d. 
for  premiums  on  policies  of  reinsurance  effected  by 
the  defendants  with  the  plaintiffs  through  Messrs. 
Tweedie,  a  firm  of  insurance  brokers.  The  business 
between  the  plaintiffs  and  the  defendants  was  trans- 
acted upon  the  terms  of  an  agreement  which  was 
prepared  but  never  executed.  By  this  agreement  the 
plaintiffs  were  to  take  by  way  of  reinsurance  one-half 
of  the  aggregate  of  certain  risks  taken  b^  the  defend- 
ants. The  premium  payable  to  the  plamtiffs  was  in 
every  case  to  be  at  the  same  rate  as  that  received  by 
the  defendants  less  7^  per  cent,  and  the  premiums, 
less  7^  per  cent,  retained  by  the  defendants  as  com- 
mission, were  to  be  paid  monthly  by  the  defendants 
to  Messrs.  Tweedie,  and  by  them  to  the  plaintiffs' 
representative  in  London. 

The  policies  of  reinsurance  were  in  the  form  which 
is  known  as  a  company's  policy;  they  commenced 
with  a  recital  of  the  proposal  of  tiie  insurance  to  the 
plaintiffs,  the  proposers  being  in  most  cases  stated  to 
be  the  defendants,  while  in  some  cases  the  name  of 
Messrs.  Tweedie  was  inserted,  and  they  proceeded  to 
witness  that,  in  consideration  of  the  person  or  per- 
sons effecting  the  policy  promising  to  pcnr  the  pre- 
miums, the  plaintiffi  promised  and  agreed  with  the 
insured  to  p^orm  and  fulfil  the  contract. 

Messrs.  Tweedie  having  suspended  payment  and 
executed  a  deed  of  assignment  to  a  trustee  for  the 
benefit  of  their  creditors,  the  plaintiffs  called  upon 
the  defendants  to  pay  the  amount  which  was  due  in 
respect  of  premiums,  and  on  their  failure  to  do  so 
brought  this  action. 

The  defendants  relied  on  a  general  custom  whereby 
the  broker  and  not  the  assured  was  liable  to  the 
underwriters  for  the  premium  on  a  policy  of  marine 
insurance,  and  they  gave  evidence  to  show  that  the 
custom  applied  to  a  company's  policy  as  well  as  to 
a  Lloyd's  policy;  and  they  contended  that  the 
premiums  were  payable  by  them,  not  to  the  plaintiffs, 
but  to  the  trustee  of  Messrs.  Tweedie,  against  whom 
they  claimed  a  right  of  set-off. 

Collins,  J.,  was  of  opinion  that  the  custom  was  not 
limited  to  the  case  of  an  ordinary  Lloyd's  ^licy,  but 
extended  to  a  poHcy  containing  a  promise  on  the 
part  of  the  assured  to  pay  the  premium,  and  he 
accordingly  gave  judgment  for  the  defendanto. 
The  plaintiffs  appealed. 

Sir  Robert  Reid,  Q,G„  and  Carver,  for  the  plaintiffi. 

Joseph  Walton,  Q,C,,  and  •/.  A,  Hamilton,  for  the 
defendants. 

Cur,  adv,  vult. 


(a.)  Reported  by  F.  Q.  Bucker,  Esq.,  Barrister-at- 
Law. 
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Ct.  of  Afp.  Univebso  Insubance  Co.  of  Milan  v,  Mebohantb'  Masike  iNSiiRAircB  Co.  Or.  of  App. 


May  27.— Lord  Bsheb,  M.B.--In  this  oaae  the 
plaintifFg  seek  to  recover  premiums  upon  polioies  of 
msurance  effected  with  them  by  the  defendants.  The 
polioies  are  not  in  an  unusual  form.  To  my  mind 
there  is  no  difficulty  in  the  case  so  soon  as  the 
question  is  imderstood.  It  seems  to  me  that  the 
plfldntiffii  are  attempting  to  upset  a  course  of  business 
which  has  been  carried  on  in  London  for  a  hundred 
years  or  more.  The  custom  is  that  the  underwriter 
does  not  look  to  the  assured  for  payment  of  the 
premium  directly,  but  to  the  broker.  That  custom 
need  not  be  proved  in  this  case ;  it  has  been  proved 
so  often  that  the  courts  take  judicial  notice  of  it.  It  is 
said  that  in  this  case  the  parties  have  agreed  that  the 
assured  shall  pay  the  premiums,  and  that  therefore  the 
custom  is  negatived.  But  it  has  never  been  supposed 
hitherto  that  the  mode  of  dealing  in  accordance  with 
the  custom  was  contrary  to  the  writiDg  in  the 
policy.  It  is  not  a  contradiction  of  the  policy,  it  is  a 
mode  of  carrying  out  the  contract  embodied  in  the 
policy.  Here  the  policies  say  in  terms  that  the 
assured  are  to  pay  the  premiums,  but  that  must  mean 
that  the  mode  in  which  the  payment  is  to  be  made  is 
to  be  the  customary  mode.  It  is  universally  under- 
stood by  all  persons  engaged  in  the  business  of  marine 
insurance  that  that  is  the  way  in  which  the  contract 
of  insurance  is  to  be  carried  out.  The  plaintiffs, 
therefore,  have  no  right  to  sue  the  assured  for  the 
premiums,  and  the  judgment  of  the  learned  judge 
must  be  affirmed. 

A.  L.  Smith,  L.J.,  read  the  following  judgment : 
Although  the  present  case  arises  out  of  a  re-insurance 
by  the  plaintiff  company  of  marine  risks  theretofore 
undertucen  by  the  defendant  company,  it  may  be 
treated  as  if  Uie  plaintiff  company  were  the  under- 
writers of  a  poucy  of  marine  insurance  upon  the 
defendants'  ship  ^ected  in  the  ordinary  course  of 
business  in  London  through  the  instrumentality  of  a 
broker.  The  question  is  whether  the  underwriter  in 
these  circumstances  can  sue  the  assured  for  premiums 
due  to  him  for  so  underwriting,  or  must  he  look  to 
the  broker  and  to  him  alone  for  payment.  It  cannot 
be  denied  that  for  about  a  century,  at  any  rate, 
"according  to  the  ordinary  course  of  business  of 
marine  insurance  as  carried  on  in  this  country 
between  the  assured,  the  broker,  and  the  under- 
writer, the  assured  do  not  in  the  first  instance  pay  the 
premium  to  the  broker,  nor  does  the  latter  pay  it  to 
the  underwriter ;  but  as  between  the  assured  and  the 
underwriter  the  premiums  are  considered  as  paid. 
The  imderwriter,  to  whom  in  most  instances  the 
assured  are  unknown,  looks  to  the  broker  for  pav- 
ment,  and  he  to  the  assured.  The  latter  pay  the 
premiums  to  the  broker  only,  and  he  is  a  middleman 
between  the  assured  and  the  underwriter.  But  he 
is  not  soledy  agent ;  he  is  a  principal  to  receive  the 
money  from  the  assured  and  to  pay  it  to  the  under- 
writer." I  am  here  quoting  the  words  of  Bay  ley,  J., 
in  the  case  of  Power  v.  Butcher ,  10  B.  &  C,  at  pp. 
339,  340,  and  what  was  in  the  year  1829  held 
by  the  Court  of  King's  Bench  to  have  been 
the  then  well-established  custom  in  the  business 
of  marine  insurance.  It  would  appear  from  Edgar  v. 
Fowler,  3  East  222,  in  1803,  that  this  custom  was 
then  existing,  and  Lord  Bllenborough,  in  Edgar  v. 
Bumstead,  1  Camp.  411,  expressly  recognized  it  and 
gave  judgment  on  account  of  what  he  termed  *'  the 
well-known  course  of  dealing  between  the  insurance 
broker,  the  merchant,  and  the  underwriter.*'  The 
evidence  given  in  this  case  shows  that  this  custom  has 
never  been  departed  from,  and  still  exists,  whether 
applied  to  underwriters  underwriting  at  Lloyd's  or 
to  companies  who  underwrite  at  the  present  day. 
Arnold,  in  the  first  and  second  editions  of  his  work 


upon  Insurance,  the  first  published  in  1848  and  the 
second  in  1857,  dtes  the  alK>ve  passage  from  Poufery, 
Buicher  as  being  the  well-known  law  upon  the  sub- 
ject, and  in  his  second  edition  he  sums  up  the  matter 
thus:  ''Hence  the  general  rule  of  law  is  that  the 
broker  is  the  debtor  of  the  underwriter  for  premioms, 
and  the  underwriter  the  debtor  of  the  assured  for 
loss."  Phillips,  in  the  fourth  edition  of  his  treatiie 
on  Insurance,  vol.  1,  section  507  (in  the  year  1854), 
tlius  lays  it  down :  "  In  England  the  premium  on  s 
marine  policy  is  due  from  the  assured  to  the  broker, 
and  from  the  lattw  to  the  underwriters.  The  broker 
has  an  action  against  the  assured  for  the  premioms, 
and  the  underwriters  against  the  broker.  All  other 
claims  and  liabilities  arising  on  the  policy  are  between 
the  assured  and  the  imderwriters."  It  is  impossible 
for  the  plaintiff  company  to  deny  the  existence  of 
this  custom,  applicable  as  it  is  to  the  business  of 
marine  insurance  in  general  in  this  country ;  but  they 
are  entitied  to  insist,  if  it  be  the  case,  that  by  their 
policy  with  the  defendant  company  this  undeniable 
custom  is  excluded,  the  express  torms  of  the  policy 
being  contrary  to  and  inconsistent  with  the  custom, 
and  this  raises  tiie  real  question  in  this  case.  I  must, 
in  the  first  instance,  point  out  that  if  the  plaintifb^ 
contention  be  correct,  then  this  well-known  line  of 
business  in  this  country  has  been  entirely  overturned 
when  companies  and  not  individuals  are  under- 
writers, for  it  is  proved  that  the  policy  in  question,  so 
far  as  material  to  this  point,  is  the  ordinary  form  of 
policy  which  has  been  and  is  in  use  by  the  under- 
writing offices  4n  general. 

The  point  now  taken  by  the  plaintiff^  aritM 
because  thev  find  that  they  are  unable  to  obtain  the 
premiums  due  to  them  for  underwriting  the  defend- 
ants' risks  from  the  broker  who  effected  the  policy, 
he  having  suspended  payment,  and  the  pLuntmi  now 
seek,  we  are  told,  for  the  first  time,  though  Hke  sus- 
pensions have  often  happened  before,  to  get  rid  of 
the  above-mentioned  custom  by  argniuff  that  by  their 
contract  of  insurance  they  have  excluded  it;  or,  in 
other  words,  that  the  custom  is  contrary  to  and 
inconsistent  with  the  express  terms  of  the  oontraet 
The  contract  in  question,  which  is  not  under  seal  as 
my  brother  Collins  thought,  is  as  follows :  ''Whereas 
it  hath  been  proposed  to  the  Universo  Insuranoe 
Co.  (Limited)  by  the  Merchants'  Marine  lasoranoe 
Co.  (limited)  ...  to  make  with  the  said  com- 
pany the  insurance  hereinafter  mentioned  and 
described,  Now  this  policy  witnesseth  that  in  con- 
sideration of  the  said  person  or  persons  effecting  thii 
policy" — ue,y  the  defendants — "promising  to  pay  to 
the  said  company" — i.e.,  the  plaintiffs—**  the  sum  of 
£37  10s.  as  a  premium  of  and  after  the  rate  of  £7  IQs. 
percent,  for  such  insurance,  the  said  company  takai 
upon  itself  the  burthen  of  such  insurance  to  the 
amount  of  £500."  In  a  Lloyd's  policy  the  oUnse 
relating  to  the  premium  is  this:  *'We,  the  aaanien, 
confessing  ourselves  paid  the  consideration  due  unto 
us  for  this  assurance  by  the  assured."  Now,  why  is 
it  under  a  Lloyd's  policy  that  the  underwriter  has  to 
look  to  the  broker  lor  payment  of  the  premiom,  and 
not  to  the  assured  P  It  is,  as  was  pointed  out  by 
Lord  Wensleydale  (then  Parke,  J.)  in  Power  v. 
ButcJier,  because,  *'  by  the  course  of  dealing — that  is, 
by  the  custom — the  broker  has  an  acoonnt  with  the 
underwriter;  in  that  account  tiie  brok^  gives  the 
underwriter  credit  for  the  premium  when  the  policv 
is  effected,  and  he,  as  agent  of  both  the  aasured  and 
the  underwriter,  is  considered  as  havin^^  paid  the 

Eremium  to  the  underwriter,  and  the  latter  as  havhig 
mt  it  to  the  broker  again,  and  so  becoming  bii 
creditor.  The  broker  is  then  oonridered  as  having 
paid  the  premium  for  the  assured."  This  atatemflal 
of  Lord  Wensleydale  was   approved    of    by    Lord 
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High  Court.     In  be  Fuller,  Horsey,  Sons,  &  Cassell  and  Leathley's  Contract.    High  Court. 


Blackbom  in  JSCenM  ▼.   Wickham,  11  W.  B.  1067,  14 
C.  B.  N.  S.,  at  p.  456. 

In  the  present  ease  the  broker,  according  to  the 
or^nary  course  of  business,  kept  an  account  with  the 
plaintifb,  and  in  that  account  gave  them  credit  for 
the  piemium  when  the  policy  was  effected.  Then, 
why  is  it  to  be  said  that  by  the  policy  in  question  the 
caftom  is  excluded,  the  custom  being  that  the  broker 
ii  considered  as  having  paid  the  premium  to  the 
underwriter  when  the  policy  was  effected,  and  the 
underwriter  as  having  lent  it  to  the  broker  again, 
and  80  becoming  his  creditor  P 

It  is  said,  because  the  present  policy  is  expressed  to 
be  granted  in  consideration  of  the  defendants'  pro- 
mismg  to  pay  the  premium  to  the  plaintiffs,  and  that 
this  is  inconsistent  with  the  custom,  and  therefore 
excludes  it.  But  in  my  judgment  this  statement  in 
the  policy  means  that  the  defendants  promise  to  pay 
the  premium  to  the  plaintiffs  according  to  the  uni- 
versal custom  in  which  such  payments  are  made  in 
the  business  of  marine  insurance  in  this  country  when 
a  policy  is  effected  through  the  instrumentality  of  a 
broker. 

It  seems  to  me,  therefore,  that  there  is  nothing  in 
the  written  contract  which  excludes  the  custom,  and 
I  agree  with  Collins,  J.,  in  the  judgment  he  has 
arrired  at,  and  consequently  this  appeal  should  be 
dismissed. 

Chitty,  L.J.,  read  the  following  judgment :  The 
established    custom    in    marine    insurance    effected 
through  a  broker  is,  that  the  assured  is  not,  and  that 
the  broker  is,  liable  to  the  underwriter  for  the  pay- 
ment of  the  premium.    The  ground  of  the  custom 
r  ITS  to  be  that  in  most  cases  the  assured  is  not, 
the  broker  is,  known  to  the  underwriter,  and 
aocordingly  that  the  underwriter  gives  credit  to  the 
broker  alone,  and  that  there  is  an  account  between 
the  broker  and  the  underwriter  in  which  credit  is 
given  for  the  payment  of  the  premium.     In  order  to 
sustain  this  course  of  business,  and  to  enable  the 
nnderwriter  to  recover  from  the  broker  the  premium, 
when  it  is  not  in  fact  paid,  it  is  considered  in  law  that 
file  premium  has  been  paid  to  the  underwriter  by  the 
bniker,  and  that  the  underwriter  has  lent  the  pre- 
minm  to  the  broker.    Now,  not  only  is  this  custom 
fimily  established,  but  it  is  settled  law  that  it  applies 
to  a  Lloyd's  policy.    A.  L.  Smith,  L.J.,  has  in  his 
jndf  ment  gone  through  the  authorities  which  support 
these  proportions,  and  has  dealt  with  them  fully  :  it 
ii  unneoessary  for  me  to  cite  them  again.    The  policy 
belore  oa  is  not  a  Lloyd's  policy,  but  a  policy  which  has 
been  in  vogue  for  many  years,  and  is  known  as  a  com- 
pany's policy.     Marine  policies  of  this  ;olass  are  all 
sabrtantially  in  the  same  form.    They  differ  in  one 
point  from  a  Lloyd's  policy,  and  it  is  in  respect  of 
this  difference  that  the  substantial  question  arises  for 
ecmsideration    on    this    appeal.      There   was    ample 
evidence  before  Collins,  J.,  which  justified  his  hold- 
ioffy  as  he  did,  that  the  custom  applies  to  a  company's 
policy,  snch  as  that  which  we  nave  before  us ;  but 
the  qoestion   is  whether,  as  a  matter  of  law,  the 
onstom  in    or  is  not  excluded  by  the  terms  of  the 
policy.     Collins,  J.,  has  held  that  it  is  not. 

Kow,  in  a  Lloyd's  policy  the  underwriter  con- 
fcues  ihat  the  preinium  has  been  paid  to  him  by  the 
assured,  although  in  fact  it  has  not  been  so  paid. 
A  Lloyd's  policy  is  not  under  seal ;  consequently  the 
mderwrite^  is  not  estopped  by  the  policy  itself  from 
•bowing  that  the  payment  which  he  has  acknow- 
ledged naa  not  in  fact  been  made.  In  an  ordinary 
case  of  contract  not  connected  with  marine  insurance, 
and  apart  from  the  custom,  an  acknowledgment  of 
tke  receipt  of  money  forming  the  consideration  for 
the  promise  would  go  strongly  to  show  that  the 


person  in  whose  favour  the  receipt  is  given  is  liable 
to  pay  the  consideration  whioh  has  not  in  fact  been 
paid.  But  on  a  Lloyd's  policy  the  custom  steps  in 
and  negatives  any  such  liabiU^  on  the  part  of  the 
assured,  and  it  prevails  to  the  extent  of  relieving  him 
from  all  liability  to  pay  the  premium. 

The  policy  before  the  court  is  not  under  seal.  It 
purports  to  be  granted  in  consideration  of  the  per- 
sons effecting  the  policy — that  is  the  defendants,  the 
assured — promising  to  pay  the  plaintiffs,  the  insurers, 
the  premium.  The  defendants  did  not  execute  the 
policy ;  but  by  accepting  the  policy  the  defendants 
must  be  held  to  have  given  the  promise,  subject, 
however,  to  the  custom,  unless  it  is  excluded  by  the 
terms  of  the  promise.  In  this  case  there  were  the 
usual  accounts  between  the  plaintiffs — the  insurers— 
and  the  broker,  in  which  credit  was  given  for  the 
premium  in  the  customary  manner.  According  to 
the  custom,  as  already  stated,  the  broker  is  deemed  to 
have  paid  the  premium  to  the  underwriter  and  to 
have  borrowed  it  from  the  underwriter.  Collins,  J., 
calls  this  a  fiction;  I  do  not  dissent  from  his 
terms,  but,  like  all  fictions  in  law,  it  was  raised 
for  the  purpose  of  justice,  to  give  effect  to  the 
true  understanding  of  mercantile  men  and  to  sustain 
the  universal  course  of  business  between  business 
men.  Fiction  or  no  fiction,  it  is  law  too  firmly 
established  to  justify  us  in  disregarding  it.  Now, 
applying  this  law  to  the  policy  in  question,  it  seems 
to  me  that  the  promise  by  the  assured  to  pay  the 
premium  may  be  read  as  a  promise  to  pay  in  the 
customary  manner — namely,  by  the  broker;  or, 
alternatively,  that  the  broker  is  to  be  deemed  accord- 
ing to  the  custom,  and  in  point  of  law,  to  have  paid 
the  premium,  and  that  by  such  payment  the  promise 
on  the  part  of  the  assured  has  been  fulfilled.  In  the 
result  I  think  that  the  custom  is  not  excluded,  and 
that  the  judgment  of  Collins,  J.,  is  right. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Thomas  Cooper  &  Co. 

Solicitors  for  the  defendants,  WdUonSy  Johnson, 
Buhb,  &  WhaUon. 


W^  ®ourt  of  3wtiu. 

Chan.  Div.  I  ^      20. 

North,  J.  j 

In  re  FuLLEB,  HoBSSY,  Sons,  &  Cassell  and 
Leathley's  Contraot.  (a.) 

Vendor  and  purchaser — Custody  of  title  deeds — Vendor 
and  Purchaser  Act,  1874  (37  <fe  38  Vict,  c.  78), «.  2,  r.  5. 

A  vendor  of  land  cannot,  in  the  absence  of  express 
stipulation,  retain  possession  of  title  deeds  because  they 
relate  to  personal  estate  also  in  which  he  still  retains  an 
interest. 

Summons  under  the  Vendor  and  Purchaser  Act, 
1874. 

The  applicant  was  the  purchaser  of  certain  buildiog 
land  at  the  East-end  of  London  at  a  sale  by  auction 
on  the  16th  of  July,  1896. 

A  memorandum  was  duly  signed,  and  an  abstract 
of  title  was  delivered. 

Requisitions  were  sent  in,  one  of  which  was :  *'  18. 
What  deeds  will  be  handed  over  upon  completion  ?  " 
The  answer  was  "  All." 

The  vendor,  however,  refused  to  deliver  over  a 

(a.)  Beported  by  Q.  B.Hamilton,  Esq..  Barrister- 
at-Iiaw. 
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mortgage  deed  of  the  3l8t  of  Deoember,  1885  (nnder 
a  power  in  whioh  the  sale  to  the  purchaser  was 
effected),  on  the  ground  that  thia  deed  related  also 
to  certain  polides  on  the  life  of  the  mortgagor  for 
£3,000. 

A.  St  John  Clerhe,  for  the  purchaser. — In  the 
absence  of  special  stipulation  the  vendor  is  bound  to 
give  up  the  deeds.  Section  2  of  the  Vendor  and 
Purchaser  Act,  1874,  altered  the  law.  If  a  vendor 
retained  land  before  that  Act,  the  question  whether 
the  vendor  was  entitled  to  retain  the  deeds  or  not 
depended  upon  the  respective  values  of  the  land  sold 
and  retained:  Sugden  Vendor  and  Purchaser,  14th 
ed.,  p.  433.  "  Part  of  the  estate  '*  in  the  Vendor  and 
Pnrdiaser  Act  does  not  include  personal  property. 
The  Act  deals  exclusively  with  land.  The  title  of  the 
Act  is  '*  i^n  Act  to  amend  the  law  of  vendor  and  pur- 
chaser, and  further  to  simplify  title  to  land."  The 
preamble  is :  **  Whereas  it  is  expedient  to  facilitate 
the  transfer  of  land  by  means  of  certaim  amendments 
in  the  law  of  vendor  and  purchaser."  Section  1 
begins,  ''  In  the  completion  of  any  contract  of  sale 
of  land,"  and  the  whole  Act  only  applies  to  cases  in 
which  land  is  sold.  There  is  no  doctrine  as  to  title 
deeds  going  with  personal  properly,  and  the  reason 
is  that  till  the  Judicature  Act  policies  could  not  be 
assigned.  The  owner  of  an  estate  can  sue  for  the 
title  deeds :  Harrington  v.  Price,  3  B.  &  Ad.  170  ;  and 
Wright  v.  Bobotham,  34  W.  E.  668,  33  Ch.  D.  106. 

E.  Brodie  Cooper^  for  the  vendor. — A  liberal  con- 
stuction  should  be  placed  on  an  enabling  Act,  and  it 
should  not  be  limited  to  land.  ''Es^te"  is  used 
in  a  large  sense  in  the  Act,  and  includes  personal 
property. 

NoBTH,  J.— I  think  that  the  case  is  perfectly  clear. 
The  vendor  exercises  a  power  of  sale  in  a  mortgage 
deed,  and  the  abstract  of  the  mortgage  deed  nuikes 
no  reference  to  the  fact  that  policies  are  included  in 
the  mortgage  security.  It  is  stated  in  reply  to 
requisitions  that  all  the  abstracted  deeds  mQ  be 
given  up.  At  the  last  moment  the  vendor  seeks  to 
retain  the  deed,  because  it  also  relates  to  the 
policies.  No  doubt  that  might  have  been  an  excel- 
lent reason  for  putting  in  a  condition  as  to  the 
custody  of  the  deed.  It  is  said  that  Uie  vendor  was 
misled  by  the  Vendor  and  Purchaser  Act,  and  that  a 
condition  was  not  inserted  because  of  that  Act,  but 
the  answers  to  requisitions  show  that  keeping  the 
deed  was  only  an  iJterthought.  It  is  clear  that  the 
deed  must  be  given  up.  There  are  many  cases  of 
actions  by  owners  of  land  for  deeds,  but  there  is  no 
case  in  which  such  an  action  was  successfully 
defended  upon  the  ground  that  a  policy  was  subject 
to  the  deed.  With  regard  to  the  argument  that  the 
Vendor  and  Purchaser  Act  applies,  '*  an  estate  " 
means  an  estate  in  land  freehold,  copyhold,  or  lease- 
hold, or  an  interest  in  land  of  some  sort.  The 
vendor  retains  no  interest,  and  the  document  must  be 
given  up. 

Solicitors,  Leathley  dk  WilUs ;  Hatchett-Jones  A  Co. 


Chan.  Div.   I  a     -i  no     t        *« 

Stirling,  J.  j  Apnl28;  June  17. 

In  re  Macdonald. 
DiOK  V.  Fbasbb.  (a.) 

Executor — Acknowledgment  of  debt  by  one  of  several — 
Statutes  of  Limitation— 9  Geo,  4,  c.  14,  «.  1—19  <fe  20 
Vict.  c.  97,  «.  14. 


(a.)  Reported  by  W.   Soott   Thompson,  Esq., 
Barrister-at-Law. 


An  acknowledgment  within  Lard  Tenterden*$  Ad  of 
a  debt  of  a  testator  by  one  of  several  executors  is  suffidai 
to  take  the  case  out  of  the  Statutes  of  Limitatiann 

This  was  a  sunmions  taken  out  by  the  Burriyioff 
executors  of  the  late  Mr.  Macdonald  (decesMi) 
against  the  infant  beneficiaries  and  Mr.  Tilkm, 
asking  whether  Mr.  Tillson  was  or  was  not  a  creditor 
of  the  testator's  estate,  and  if  so,  for  what  amoimt 

Mr.  TiUson  entered  an  appearance,  and  wai 
willing  that  the  question  should  be  decided  on  thii 
applicatioxL 

The  point  raised  was  this,  was  a  debt  due  from  the 
testator  to  Mr.  Tillson  barred  by  the  Statute  of 
Limitations. 

The  testator  died  in  1894,  and  the  will  was  proved 
by  the  present  executors  and  by  the  testator's  widow, 
since  deceased.  The  widow  was  a  beneficiary  and 
iJso  tenant  for  life  of  the  residuary  estate. 

Between  the  years  1883  and  1888  Mr.  Tillson  acted 
as  solicitor  to  the  testator,  and  there  were  sevenl 
matters  in  respect  of  which  he  claimed  there  was  dae 
to  him  a  considerable  sum  of  money  for  professional 
services. 

On  the  3l8t  of  October,  1894,  the  following  letter 
was  written  and  mffued  by  the  solicitors  then  acting 
for  the  testator's  widow  to  Mr.  Tillson :  **  Dear  Sir,— 
Be  Captain  Macdonald,  deceased.  Possibly  you  tn 
not  aware  of  the  death  of  Captain  l&odonald. 
Amongst  his  papers  his  widow  finds  a  memorandom 
that  he  was  mdebted  to  you  for  costs  in  respect  of 
some  proceedings  as  to  a  gold  mine.  We  are  instructed 
by  Mrs.  Macdonald  to  request  you  to  furnish  us  with 
your  account,  that  the  amount  may  be  paid.  We 
shall  be  glad  .to  receive  the  account  at  your  earliest 
convenience." 

Mr.  Tillson  did  not  send  in  the  account  at  once, 
and  before  he  did  do  so  the  widow  died,  and  in  oon- 
sequenoe  of  her  deal^  her  solicitors  ceased  to  act,  and 
declined  to  accept  the  account  when  sent. 

Mr.  Tillson  only  sent  in  his  bill  late  in  1895,  and 
it  was  admitted  f^at  the  Statute  of  Limitations  was  a 
bar  unless  the  letter  of  the  3l8t  of  October,  1894, 
constituted  an  acknowledgment  of  Mr.  Tillson'e 
rights. 

George  Cave,  for  the  applicant. 

H.  B.  Buckley,  Q.C.,  eaid Morton  Smith  {A.  B.  Cam 
with  them),  for  Mr.  Tillson. 

J,  W.  Oreig,  for  the  infant  beneficiariea.- 

The  following  cases  were  cited :  Fordham  ▼.  WaUis, 
1  W.  E.  118,  10  Hare  217;  In  re  HolUngshead, 
Hollingshead  v.  Webster,  36  W.  R.  660,  37  Ch.  D. 
651 ;  Tullock  v.  Dunn,  By.  &  Moo.  416 ;  SchoUy  i. 
Walton,  12  M.  &  W.  610. 

Stibliito,  J.,  stated  the  facts,  and  oontiniied :  Lord 
Tenterden's  Act  requires  the  acknowledfipnent  to  he 
signed  by  the  party  to  be  charged,  and  una  has  been 
construed  to  mean  by  him  personally ;  but  by  section 
13  of  the  Mercantile  Law  Amendment  Act  saeh 
acknowledgment  may  be  given  by  an  agent  thereunto 
duly  authorized.  [His  lord^ip  referred  to  the  efj- 
deuce  as  to  the  authority  of  Mrs.  Maod<miild*s  solict- 
tors  to  write  and  sign  the  letter  of  the  Slat  of  OctobsTt 
1894,  and  held  that  she  had  authorized  them  to  wiite 
and  sign  it;  and  proceeded :]  That  letter,  therefore, 
must  be  read  as  if  Mrs.  Macdonald  bad  written  it, 
and  in  my  opinion  amounts  to  a  promise  to  pay  if  tii« 
the  account  is  sent  in. 

It  was  contended  that  that  promise  was  not  mids 

by  the  widow  in  her  character  of  executor.    It  wis 

not  seriously  contended  (and  I  think  oonld  not  be 

maintained)  that  she  made  that  promise  in  her  xadi- 

^  vidual  capacity,  for  she  was  under  no  Ualulity  what- 
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e?er  m  respect  of  this  debt.    It  was  suggested,  how- 
fyer,  that    she  most  be  taken  to  have  made  the 
promise  as  beneficial  owner.     On  this  I  desire  to  refer 
to  what  was  laid  down  by  Turner,  L.J.,  in  a  similar 
question  in  Fordkam  v.  Wallist  10  Hare,  217,  with 
raferenoe  to  payment  of  interest  on  a  debt.      He 
says  (p.  225),    *'  To  consider  the  question  on  prin- 
ciple, the  bfur  of  the  statute  is  precluded  by  the 
payment  of  interest,  because   the  payment  of  in- 
terest is  an  acknowledgment  of  the  debt,  and  the 
kw  implies  from  the  acknowledgment  of  the  debt 
a  promise  to  pay  it."      As  is  said  by  Lord  Ten- 
terden  in    Tanner  ▼.   Smart,    6  B.   &   C.    603,   at 
p.  609,  '^Upon  a  general  acknowledgment,  where 
nothing  is  said  to  prevent  it,  a  general  promise  to 
fay  may  and  ought  to  be  implied,"  and  this  im- 
plied promise  rests,  as  I  apprehend,  upon  the  moral 
obligation  to  pay.    How,  then,  is  it  to  be  afiPected  by 
the  ctroumstance  of  the  party  by  whom  it  is  made 
holdiDg  the  position  both  of  executor  and  devisee. 
.   •    .    The  question  in  those  cases,  in  truth,  is,  by 
whom  the  promise  is  made,  not  what  is  the  extent  or 
e£Eeot  of  the  promise,"  and  he  held  that  an  executor 
who  was  also  a  devisee  had  made  the  promise  in  both 
capacities.     This  decision  was  referred  to  and  fol- 
lowed by  Chitty,  L.  J.,  in  In  re  Hollingshead,    In  the 
present  case  it  seems  to  me  that  it  ought  to  be  attri- 
rotod  to  her  in  both  characters.    If  it  were  necessary, 
which  it  is  not,  to  decide  in  which  of  the  two  the 
promise  was  made,  I  should  be  of  opinion  ^at  the 
evidence  ia  most    in  favour  of  the  view  that  the 
sckDowledgment  was  made  in  her  capacity  of  execu- 
tiix. 

Then  comes  the  point  on  which  most  stress  was 
laid.      It  was  said  that  the  acknowledgment  was 
made  by  one  only  of  several  executors  and  therefore 
^  not  take  the  case  out  of  the  Statute  of  Limita- 
tions, but  that  it  ought  to  have  been  made  by  all. 
In  support  of  this  the  case  of  Tullock  v.  Dunn  and  the 
opinion  of  Baron  Parke,  in  Scholey  v.   Walton,  were 
rdiBd  on.     Now,  as  to  the  decision  in  Tullock  v. 
Ihrnn,  there  was  an  action  against  several  executors 
and  the  statute  was  set  up  and  it  was  held  that 
a  verbal  acknowledgment  by  one  of  several  executors 
had  not  the  efiPect  of  preventing  the  operation  of  tiie 
Statute  of    Limitations.      That   case   came   to   be 
considered  by  the  Court  of  Exchequer  in  SchoUy  v. 
WaUon,  whi^  was  not  a  case  of  acknowledgment  of 
debt    There    there  was    a  payment  made   by  the 
defflndani,  not  in  his  character  of  executor,  but  in 
his  personal  capacity,  and  the  decision  is  founded  on 
that.    Bat  the  effect  of  an  acknowledgment  by  one 
executor  was  discussed  in  argument  and  considered  by 
the  judges.     In  that  state  of  the  authorities  I  do  not 
think  that  it  can  be  said  to  be  conclusively  estab- 
lished that  before  the  passing  of  Lord  Tenterden's 
Act  a  promise  to  pay  or  an  acknowledgment  by  one 
of  two  executors  did  not  bind  the  others,  but  I  am  quite 
willing  to  accept  the  view  that  the  weight  of  authority 
hears  that  way  and  to  accept  the  cases  as  showing 
tiiat  the  law  as  it  then  existed  did  not  affect  or  prevent 
the  operation  of  the  statute. 

But  now  I  have  to  consider  what  was  the  effect  of 
Lord  Tenterden's  Act.  That  Act  after  reciting  the 
preamUe  of  the  English  statute,  21  Jam^  1,  and 
the  Itiflh  atatnte,  10  Oar.  2,  proceeds  to  enact 
(seetion  1)  **  Where  there  shall  be  two  or  more  joint 
eontraetors  or  executors  or  administrators  of  any 
oontnustOT  no  such  joint  contractor,  executor,  or 
adnunistrator  shall  lose  the  benefit  of  the  said  enact- 
nenta  or  either  of  them  so  as  to  be  chargeable  in  respect 
erbj  reason  only  of  any  written  acknowledgment  of  a 
pranise  made  or  signed  by  any  other  or  others  of 
Ihem.''  I  pause  there  to  remark  that  that  does  not 
appear  to  me  to  be  applicable  to  the  present  case.    It 


deals  with  the  case  where  there    are  two  or  more 
executors  of  any  contractor. 

Then  comes  a  proviso  that  "  in  actions  to  be  com- 
menced against  two  or  more  such  joint  contractors,  or 
executors,  or  administrators,  if  it  shall  appear  at  the 
trial  or  otiierwrise  that  the  plaintiff,  thougn  barred  by 
either  of  the  said  recited  Acts  or  this  Act  as  to  one  or 
more  of  such  joint  contractors,  or  executors,  or 
administrators,  shall  nevertheless  be  entitled  to  recover 
against  any  other  or  others  of  the  defendants  by 
virtue  of  a  new  acknowledgment  or  promise  or  other- 
wise, judgment  may  be  given  and  costs  allowed  for 
the  plaintiff  as  to  such  defendant  or  defendants 
against  whom  he  shall  recover,  and  for  the  other 
defendant  or  defendants  against  the  plaintiff.  So 
that  if  one  of  several  executors  makes  an  acknow- 
ledgment or  promise  the  creditor  may  recover  judg- 
ment against  him  in  an  action  against  all  the  execu- 
tors. It  is  clear,  therefore,  from  this  enactment  that 
the  effect  of  an  aclmowledgment  which  satisfies  the  pro- 
visions of  Lord  Tenterden's  Act  is  totally  different 
from  the  effect  of  a  verbal  acknowledgment  prior  to 
the  passing  of  that  Act.  In  the  first  place,  before 
the  Act  uie  plaintiff,  suing  a  single  executor  or 
administrator  m  respect  of  a  promise  made  by  him, 
could  have  been  met  by  a  plea  in  abatement  which 
was  deprived  of  its  validity  by  the  Act.  And  oon- 
sequenuy  it  seems  to  me  that  tibe  effect  of  the  decision 
in  TuUock  v.  Dunn  and  SchoUy  v.  WaUon,  so  far  as 
material  with  respect  to  an  acknowledgment  by  a 
single  executor  is  done  away  with,  and  that  an  action 
may  be  maintained  against  such  single  executor  or 
administrator  who  makes  such  an  acknowledgment 
or  promise,  whereas  previously  such  an  action  could 
not  be  brought. 

It  is  dear,  therefore,  that  if  Mrs.  Macdonald  were 
still  living  an  action  at  law  might  have  been  main- 
tained ag^unst  her  in  spite  of  the  doctrine  laid  down 
in  the  two  cases,  and  judgment  recovered  against  her 
on  account  of  the  acknowledgment  contained  in  the 
letter  of  the  31st  of  October,  1894.  Such  judgment 
would  have  been  for  pavment  de  bonis  teatatoris,  and 
consequently  there  would  have  been  a  right  to  reach 
the  assets  unadministered  of  the  testator. 

Now  comes  the  question  on  which  there  is  very 
littie  authority  indeed—- What  was  the  result  of  this 
acknowledgment  in  the  event  which  happened  P  Mrs. 
Macdonald  having  died,  did  it  go  for  nothing  F  In 
considering  this,  we  must  have  regard  to  the  clause 
to  which  I  have  already  referred  in  Lord  Tenterden's 
Act.  In  the  first  place,  I  think  the  use  of  the  word 
<*  only  "  is  emphatic,  and  the  enactment  provides  to 
this  effect,  that,  if  one  of  several  co-executors  makes 
an  acknowledgment,  and  nothing  more  than  that, 
then  the  others  were  not  to  be  chargeable.  It  is 
evident  from  the  language  of  the  Act  that  they  may 
become  chargeable  by  reason  of  something  more,  but 
it  is  not  necessary  to  go  into  the  question  of  what 
would  be  enough  to  make  the  others  chargeable. 

Then  comes  the  important  question.  What  is  the 
meaning  of  the  word  *'  chargeable  "  ?  It  seems  to 
me  that  that  means  personally  chargeable  so  as  to  be 
a  i^rsonal  demand  against  the  executors  with  respect 
to  it.  In  support  of  that  view  I  will  refer  to  the 
corresponding  section  of  the  Mercantile  Law  Amend- 
ment Act  (19  &  20  Yict.  c.  97}  with  reference  to 
payments  by  an  executor.  Section  14  enacts  that, 
when  there  shall  be  two  or  more  co-contractors  or  co- 
debtors,  whether  bound  or  liable  jointiy  or  jointiy 
and  severally,  or  executors  or  administrators  of  any 
contractor,  no  such  co-contractor  or  co-debtor, 
executor  or  a^ninistrator,  shall  lose  the  benefit  of  the 
enactments  therein  mentioned  so  as  to  be  chargeable 
in  respect  or  by  reason  only  of  payment  of  any 
^  principal,  interest,  or  other  money  by  any  other  or 
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others  of  such  oo-oontraotorB  or  oo- debtors,  executors 
or  admiziistrators. 

This  language  is  almost  identical  —  and  in  its 
material  portions  is  identical — with  that  contained  in 
Lord  Tenterden's  Act,  the  effect  of  which  was  con- 
sidered by  Ohitty,  L.J.,  in  In  re  BolUngshead,  I  come 
to  the  conclusion,  therefore,  that  the  words  *'  so  as 
to  be  chargeable  "  mean  "  so  as  to  impose  a  personal 
liability  on  the  execator."  I  see  no  reason  why  there 
should  be  any  question  as  to  such  personal  liability, 
and  there  is  nothing  in  the  present  case  to  limit  the 
effect  of  the  promise  as  regards  the  assets  of  the 
testator.  The  general  proposition  is  that  the  power 
of  an  executor,  when  he  is  one  of  several,  does  not 
extend  so  as  by  his  contract  to  impose  a  personal 
liability  on  the  others,  yet  his  power  does  neverthe- 
less extend  so  as  to  enable  him  to  bind  the  assets. 
Therefore,  as  against  the  assets,  this  acknowledgment 
is  binding  against  them.  I  think  that,  under  these 
circumstances,  the  debt  is  provable  against  the  estate, 
the  new  promise  and  not  the  old  debt  being  the 
measure  of  the  creditors'  right. 

Solicitors,  J.  Spencer  Chapman;  W.  M,  Tillson; 
IF.  5.  Qreig. 


8fe.^j:j  April  27;  May  22. 

In  re  Delmab's  Tbusts.  (a.) 

Will — Construction — Alternative  or  substitutional  gift — 
Charitable  trust — Scheme, 

A  testator  by  his  wiU  bequeathed  £10,000  to  his 
trustees  upon  trust  to  pay  one-tenth  of  the  income  arising 
therefrom  to  "  the  Protestant  Alliance,  1861,  or  some 
one  or  more  kindred  institutions  having  for  their  object 
the  maintenance  and  defence  of  the  doctrines  of  the 
Reformation  and  the  principles  of  civil  and  religious 
liberty.'* 

Held,  thai  the  language  of  the  will  imported  not  a 
substitutional  but  an  aUemative  gift,  and  that  the 
testator^s  intention  was  to  benefit  a  class  of  institutions 
of  which  the  Protestant  Alliance  was  a  type;  that  a 
scheme  for  the  application  of  the  fund  should  be  pre- 
pared, under  which,  prima  facie,  the  Protestant 
Alliance  wouid  take  tlie  chief,  if  not  the  entire,  benefit. 

This  was  an  originating  summons  taken  out  by  the 
trustees  of  the  wm  of  Frederick  Orlando  Thompson 
Delmar,  deceased,  in  the  matter  of  the  Delmar  Chari- 
table Trust  and  the  matter  of  the  Charitable  Trusts 
Acts,  1853  to  1894,  for  the  construction  of  the  tes- 
tator's will  so  far  as  it  directed  payment  of  one-tenth 
part  of  the  income  of  the  Delmar  Charitable  Trust  to 
the  Protestant  Alliance  or  some  one  or  more  kindred 
institutions  having  certain  objects. 

The  respondents  were  the  treasurer  of  the  Protestant 
Alliance  and  the  residuary  legatees  under  the  will. 
The  Attomey-G^eral  was,  by  an  order  in  chambers, 
made  a  respondent. 

At  the  hearing  counsel  for  the  Protestant  Alliance 
pointed  out  that  the  summons  should  have  been  taken 
out  under  order  55,  and  not  under  the  Charitable 
Trusts  Act,  1853,  and  the  summons  was  duly 
amended. 

The  testator,  by  his  will  dated  the  9th  of  October, 
1895,  after  directing  payment  of  certain  annuities  and 
pecuniary  legacies,  made  the  following  bequest :  '*  I 

S've  the  sum  of  £10,000  to  my  trustees,  to  be  held 
r  them  upon  the  trust  following — that  is,  to  invest 
the  same  in  securities  allowed  by  law  for  trustees' 

(a.)  Beported  by  J.  L  SxiBLiNGy  Esq.,  Barrister- 
at-Law. 


investments,  and  to  vary  such  investments  from  time 
to  time  to  time  as  in  their  discretion  they  may  think 
fit,  and  to  hold  such  investments  as  a  fund  to  be 
called  the  Delmar  Charitable  Trust,  and  to  reoeiye  the 
annual  dividends  and  income  thereof,  and  in  erery 
year  to  pay  thereout  one-tenth  part  thereof  to  the 
Protestant  Alliance,  1851,  or  some  one  or  more 
kindred  institutions  having  for  their  object  the  main- 
tenance and  defence  of  the  doctrines  of  the  Beferma- 
tion  and  the  principles  of  civil  and  religious  liberty 
against  the  advance  of  Popery,  and  in  every  year  to 
divide  the  remainder  of  such  income  between  each 
of  the  charitable  institutions  in  London  or  in  the 
neighbourhood  of  London  as  they  may  from  time  to 
time  select,  in  such  proportions  as  they  may  deem  fit 
having  regard  to  the  relative  importance  and  magni- 
tude of  such  institution,  and  subject  to  such  prorisLous 
for  applying  the  same  as  they  may  in  their  discretion 
impose,  but  so  that  the  several  gins  shall  enure  to  the 
benefit  of,  and  to  extend  the  principal  objects  for 
which  the  several  institutions  are  constituted  "  ;  and 
the  testator  desired  that  his  trustees  might  include  in 
the  institutions  to  participate  in  the  said  income  to 
such  extent  as  they  might  deem  fit  certain  institutions 
having  specified  objects.     The  testator  died  in  1896. 

The  I^testant  Alliance  daimed  to  be  entitled  to 
the  whole  of  the  one-tenili  part  of  the  income 
arising  out  of  the  Delmar  Charitable  Trust.  The 
following  institutions  {inter  alia)  also  claimed  to 
participate  in  the  one-tenth  part  of  the  income — vis., 
the  Church  Association,  the  National  Protestant 
League,  the  National  Protestant  Church  Union,  the 
Protestant  Defence  Brigade,  the  Cfldvinistic  Protestant 
Union,  and  the  Protertant  BvangeUoal  Mission  and 
Electoral  Union. 

The  trustees  of  the  will  claimed  to  have  an  absolute 
discretion  as  to  the  institutions,  if  more  than  one, 
who  should  participate  in  the  income,  and  as  to  the 
proportions  thereof  respectively. 

It  appeared  from  the  affidavit  filed  by  the  secretary 
of  the  Protestant  Alliance  that  the  object  of  that 
society,  which  was  founded  in  1851,  was  as  follows: 
**  To  maintain  and  defend  against  all  enoroachmeota 
of  Popery  the  Scriptural  doctrines  of  the  Beforma- 
tion  and  the  principles  of  religious  liberty  as  the  best 
security  tmder  GocL  for  the  temporal  and  spiritoal 
welfare  of  the  British  Empire." 

Buckley,  Q,C,,  and  Kerly,  for  the  tnuteea. 

Oraham  Hastings,  Q»C,,  and  Meates,  for  the  rend- 
uary  legatee. 

Dibdin,  for  the  Protestant  Alliance. — ^The  testator's 
intention  was  to  provide  against  lapse.  The  Pro- 
testant Alliance  is  to  receive  this  sum  as  long  as  it 
exists,  and  if  it  cease  to  exist  that  money  is  to  be  paid 
to  other  charities  of  the  same  kind. 

He  referred  to  Crafton  v.  Frith,  20  L.  J.  Ch.  1^; 
Carey  v.  Carey,  6  It,  Ch.  255 ;  and  Bymer  ▼.  Stanfield, 
43  W.  B.  87,  [1895]  1  Ch.  19. 

Joyce,  for  the  Attomey-QeneraL — I  submit  that  the 
court  has  to  determine  how  this  inconie  is  to  be 
applied,  and  that  the  proper  course  is  a  scheme. 

Buckley,  Q.C.,  in  reply. — I  submit  that  the  will 
gives  a  discretion  to  the  trustees. 

Cur,  adv,  vulL 

May  22.— SilRLiirG,  J.,  after  stating  the  facts  sad 
reading  the  will,  continued :  I  have  tSbA  the  whole  of 
those  portions  of  the  will  of  the  testator  which  tMis 
to  his  charitable  ^fts,  although  the  qnestioii  arim 
only  as  to  the  institution  and  appUcatioii  of  the  one- 
tenth  part  to  which  I  have  already  referred,  beoaoM 
it  is  contended  that  the  language  of  the  aeoond  psiti 
where  he  deals  with  what  rolates  to  the  nine-tentka^ 
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might  throw  light  upon  what  was  meant  in  the  first 
put.  The  first  point,  howeyer,  tiiat  has  to  be  deter- 
mined is  what  is  the  position  of  the  Protestant  AUi- 
anoe  under  the  gift.  On  behalf  of  the  Protestant 
Allianoe  it  is  contended  that  the  society  is  entitled  to 
reoeiTe  the  whole  of  the  one-tenth  income  so  long  as 
it  exists,  and  that  the  gift  in  fayoar  of  some  one  or 
more  kindred  institutions  haying  the  objects  specified 
only  arises  when  the  Protestant  Alliance  shall  haye 
ceased  to  exist.  Now,  that  in  effect  is  a  contention 
that  the  gift  to  one  or  more  kindred  institutions  is  in 
tbe  nature  of  a  sabstitutional  gift  in  the  eyent  of  the 
Protestant  Allianoe  ceasing  to  exist,  and  that  rests 
upon  the  proposition  that  a  gift  in  a  will  to  A.  or  B. 
is  prima  facie  to  be  treated  as  a  substitutional  gift  to 
B.  in  case  A.  cannot  take  the  benefit  which  is  intended 
to  him.  Now,  for  that  broad  principle  I  am  nnable 
to  find  any  authority.  Undoubtedly  there  are  many 
cases  in  which  it  has  been  decided  that  a  gift  to  A.  or 
B.  is  substitutional,  and  that  conclusion  has  been 
arriyed  at  more  particularly  in  cases  where  the  gift  is 
in  fayour  of  "  A.  or  his  children." 

A  typical  example  is  the  case  of  Carey  y.  Carey, 

which  was  referred  to  in  the  argument,  and  which  I 

haye  more  fully  considered  since,  but  that  case  (and 

as  it  apoears  to  me  all  the  others  which  I  haye 

examined)   was  decided  on  a  consideration  of  the 

whole  will  and  all  the  circumstances  which  can  be 

taken  in  consideration  upon  the  construction  of  a 

wilL    Now,  coming  to  this  particular  will,  I  think 

that  the  language  of  the  testator  read  according  to 

iti  natural  meanins  imports  not  a  substitutional,  but 

an  altematiye  gift.    It  seems  to  me  that  what  he 

intended   to    b^efit    was    either    the    Protestant 

Alliance  or  some  one  or  more  kindred  institutions. 

He  selects  the  Protestant  Alliance   as  the  type  of 

institution  which  he  had  meant  to  benefit,  but  I  do 

not  think  he   meant  the  benefit  to  be  exdusiyely 

assigned    to   them.    So  understood,  the  gift   is   a 

per&stly  good  charitable  gift,  and  I  haye  not  to  face 

the  difficulties  which  would  arise  if  the  gift  were  in 

laTOur  of  a  priyate  indiyidual— difficulties  which  are 

BO  fully  and  learnedly  considered  in  the  judRment 

giyen  by  the  Lord  Chancellor  in  the  case  to  which  I 

haye  referred.    It  seems  to  me  that  this  must  be 

dealt  with  upon  the  ordinary  footing  of  a  charitable 

gift.     It  was  next  contended  that  the  trustees  had  an 

absolute  discretion  as  to  what  institutions  were  to 

benefit  under  the  gift,  and  in  what  proportions  and 

in  what  manner,  but  that  contention  was  rested  upon 

this,  that  in  the  ^t  of  the  nine-tenths  of  the  income 

between  the  charitable  institutions  in  London  or  the 

neijphbourhood  the  testator  has  conferred  the  power 

upon  the  trustees  of  deciding  first  of  all  the  selection ; 

secondly,  the  proportions  in  which  the   institutions 

irere  to  share  ana  the  proyisions  for  applying  the 

same  which  they  might  in  their  discretion  propose ;  in 

fact  he  has  giyen  tnem  an  absolute  discretion  as  to 

tlie    distribution   of    the    nine-tenths    amonff  the 

cdiaritaUe  institutions  in  London  and  the  neigluMur- 

bood.     It  was  said  as  a  matter  of  construction  those 

same  discretions  ought  to  be  read  into  the  preyious 

fpit*    I  am  unable  to  come  to  that  conclusion.    The 

irofrds,  "as  they  may  from  time  to  time  select  in 

aneb  jproportions,"  and  so  on,  stand  in  the  middle  of 

direetions  which  relate  exdusiyely  to  charitable  in- 

atitations  in  London  and  the  neighbourhood,  and  it 

set  nin  to  me  that  the  power  of  excuusiye  selection  and 

diatiibntion  and  appomtments  ought  not  to  be  read 

into  the  prior  gift.    The  result  therefore  is  that  as  the 

J^jftitoni^-General  is  here  and  desires  it  there  must  be 

le.    That  scheme  ought  of  course  to  be  of  the 

r  description,  and  I  should  think  that  it  might 

be  embodied  in  the  order  which  is  now  to  be 

But  pritnd  facie  the  Protestant  Allianoe  would 


largely,  if  not  conolusiyely,  benefit,  and  if  the 
application  is  to  be  made  for  the  benefit  of  any  other 
institutions,  great  weight  will  of  course  be  in  eyery 
way  giyen  to  the  yiews  of  the  trustees  with  whom, 
in  the  absence  of  any  interposition  on  the  part  of  the 
Attorney-General,  the  right  to  distribute  the  fund 
pxists.  The  costs  of  all  parties  will  come  out  of  the 
£10,000  bequest. 

Solicitors,  Kerly,  Son,  A  Verden;  C.  H,    Collette; 
Hare  &  Co, 


Prob.  Div.  &  Adm.  Diy.  1  ^    jj  g 

Admiralty.  j  *^ 

"  The  Crathib.*'  (o.) 

Ship-— DamageB— Limitation  of  liability — Bight  of 
plaintiffs  to  claim  in  respect  of  amount  of  damages 
already  paid — Adjustment  of  claims  between  defend- 
ants, some  of  whom  have  recovered  damages  under 
order  of  foreign  tribunal — Practice — Bail  for  interest 
on  amount  required  exclusively  to  answer  life  and 
personal  injury  claims — Merchant  Shipping  Act,  1894 
(57  dk  58  Vict.  c.  60),  ss.  503,  504. 

The  owners  of  a  vessel  who  have  obtained  a  decree 
limiting  their  liability  under  the  Merchant  Shipping 
Act,  1894,  for  damage  to  goods,  loss  of  life,  or  personal 
injury,  are  entitled  to  put  in  at  the  reference  in  the 
limitation  suit  a  claim  for  such  sums  not  exceeding  the 
value  of  their  vessel  as  they  may  have  been  compelled  to 
pay  under  the  order  of  a  foreign  court  in  respect  of  such 
damage,  loss  of  life,  or  personal  injury,  and  in  regard  to 
such  claim  to  receive  or  have  distributed  to  them  the 
same  dividend  out  of  the  amount  in  court  or  otherwise 
secured,  as  the  plaintiffs  in  the  foreign  court  would  have 
received  if  execution  on  the  judgment  pronounced  by  the 
foreign  court  had  been  stayed  and  such  plaintiffs  had 
themselves  sued  here  and  brought  in  their  claim  in  the 
limitation  proceedings. 

Those  foreign  plaintiff e  who  have  not  been  paid  abroad 
the  full  amount  which  they  would  have  received  if  plain- 
tiffs here,  can  come  against  the  fund  in  court  or  other- 
wise secured  for  the  balance  of  the  dividend  due  to  them. 

By  the  practice  of  the  Admiralty  Division  the  plain- 
tiffs in  a  limitation  of  liability  suit  brought  for  the 
purpose  of  limiting  their  liability  in  respect  of  damage 
to  goods,  loss  of  life,  and  personal  injury  arising  from  a 
collision  for  which  their  vessel  is  to  blame,  are  required 
before  a  decree  is  pronounced  in  their  favour,  in  addition 
to  paying  into  court  the  statutory  amount  to  which  their 
liability  for  damage  to  goods  is  limited,  together  with 
interest,  to  give  bail  not  only  for  tJie  loss  of  life  and 
personal  injury  claims  for  which  they  are  liable,  but 
also  for  interest  on  such  claims  calculated  from  the  date 
of  the  collision  until  payment 

This  was  an  action  of  limitation  of  liability  insti- 
tuted on  behalf  of  the  owners  of  the  British  steamship 
Crathie  against  the  owners  of  the  cargo  lately  laden 
on  board  the  steam^ip  JSlbe,  the  suryiyors  of  her 
crew  and  passengers,  and  (subject  to  all  exceptions) 
the  owners  of  the  steamship  Elbe,  and  the  f reignt  due 
in  respect  of  the  carriage  of  the  said  cargo,  together 
with,  subject  to  the  like  exceptions,  the  legal  personal 
representatiyes  of  the  crew  and  passengers  who  lost 
their  liyes  by  reason  of  a  collision  wmch  occurred 
between  the  two  yessela  on  the  30th  of  January,  1895, 
when  The  Crathie  was  on  a  yoyage  from  Rotterdam 
to  Aberdeen. 

The  statement  of  claim  was  yerified  by  affidarit, 

(a.)  Reported  by  C.  F.  Jemmstt,  Esq.,  Banister- 
at-Ijaw. 
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and  alleged,  inter  cUia,  that  in  oonseqaenoe  of  the 
oollision  the  lives  of  a  large  number  of  persons  on 
board  The  Elbe  were  lost,  together  with  the  whole  of 
her  cargo  and  the  crew  and  passengers'  efEeots ;  that 
on  or  about  the  25th  of  February,  1895,  The  Orathie 
was  arrested  at  Eotterdaoi  at  the  instance  of  the 
North  German  Lloyds,  the  owners  of  T?ie  Elbe,  and 
an  action  was  instituted  in  the  tribunal  of  that  port 
against  The  Orathie  for  the  recovery  of  the  damages 
occasioned  to  the  North  German  Lloyds  by 
reason  of  the  oollision;  that  the  said  action  was 
determined  by  the  said  tribunal  in  favour  of  the 
North  German  Lloyds,  and  The  Orathie  would  shortly 
be  sold  by  order  of  the  court  at  Botterdam,  and  the 
proceeds  applied  in  satisfaction  of  the  said  judg- 
ment; and  that  the  plaintiffs,  the  owners  of  The 
Orathie,  were  willing  to  pay  into  court  or  give  bail 
for  the  sum  of  £3,668,  less  the  amount  of  the  net 
proceeds  of  the  aforesaid  sale,  being  £8  per  ton  on 
the  registered  tonnage  of  The  Orathie,  calculated  as 
aforesaid,  together  with  interest  thereon,  and  to  give 
bail,  if  so  required,  for  the  further  sum  of  £3,209, 
making  in  all  the  sum  of  £6,877,  bdng  £15  per  ton  on 
ttie  gross  registered  tonnage  of  The  Orathie, 

The  statement  of  claim  prayed,  inter  alia,  that  the 
plainti£Eis  might  be  allowed  to  give  bail  for  the  said 
sum  of  £6,877,  less  the  net  amount  of  such  sale, 
together  with  interest  thereon  from  the  date  of  such 
collision  until  payment,  or  to  pay  that  amount  with 
interest  as  aforesaid  into  the  registry. 

On  the  15th  of  June,  1896,  the  action  was  heard 
before  the  judg^  in  court,  and  a  decree  was 
pronounced  therein  limiting  the  liability  of  the 
owners  of  The  Orathie  in  respect  of  damage  to  goods, 
&c.,  loss  of  life,  and  personal  injury  arising  out  of  the 
collision  to  the  sum  of  £6,877,  being  £15  per  ton  of 
the  registered  tonnage  of  The  Orathie,  subject  to  the 
usual  deduction  for  crew  space,  on  the  usual  terms  of 
bringing  theaggregate  amount  of  £8  per  ton,  together 
with  interest,  into  court,  and  giving  bail  in  respect  of 
the  loss  of  life  claims  in  the  sum  of  £3,209,  bat  with 
a  reservation  of  all  questions  as  to  the  liability  of  the 
plaintifiGs  for  any  damages  for  loss  of  life  or  personal 
injury,  and  as  to  the  appropriation  of  the  net  proceeds 
of  the  sale  of  The  Orathie  under  an  order  mi^e  in  an 
action  instituted  by  the  owners  of  the  steamship  Elbe 
at  Kotterdam. 

On  the  12th  of  February,  1896,  the  registrar  made 
the  following  report :  This  terrible  collision  between 
these  two  steamers  occurred  in  the  North  Sea  on  the 
30th  of  January,  1895,  and  The  Elbe  sank,  and  nearly 
all  aboard  of  her  were  drowned.  She  had  left 
Bremen  with  a  large  crew  and  a  number  of  pas- 
sengers, principally  emigrants,  and  a  quantity  of 
cargo  for  New  York.  The  Orathie  was  in  ballast 
from  Botterdam  for  Aberdeen,  and  being  badly 
damaged  returned  to  Botterdam.  Shortly  after  the 
collision  proceedings  were  commenced  against  The 
Orathie  hy  thQ  owners  of  The  Elbe  and  others,  and 
the  vessel  having  been  sold  by  order  of  the  court,  the 
proceeds  of  sale  were  eventually  paid  out  to  the 
claimants  in  that  court.  On  the  25 th  of  February, 
1895,  an  action  was  commenced  in  this  court  by  the 
owners  of  The  Orathie  with  a  view  to  limiting  their 
liability  according  to  Bnglish  law,  and  on  the  15th  of 
June,  1895,  a  decree  was  pronounced  fixing  their 
statutory  liability  at  £6,877,  being  £15  per  ton  on 
the  tonnage  of  The  Orathie,  exclusive  of  interest.  All 
questions,  however,  were  reserved  with  respect 
to  the  ^laintifGs'  liability  for  loss  of  life  or  per- 
sonal injury  and  with  respect  to  the  appropria- 
tion of  the  proceeds  of  sale  of  The  Orathie  under 
the  order  of  the  court  at  Botterdam.  On  the  4th 
of  July,  1896,  a  sum  of  £5,879  88.  was  paid  into 
oourt,  being  at  the  rate  of  £8  per  ton,  inclusive  of 


interest  thereon  at  4  per  cent,  per  annum  from  the 
date  of  the  collision  to  the  date  of  payment  into 
court,  and  bail  has  been  given  to  pay,  when  required, 
the  balance  of  £7  per  ton,  amounting  to  £3,2()i9.  It 
was  suggested  by  counsel  at  the  reference  that  interest 
was  not  payable  on  this  latter  amount,  at  all  events 
from  the  date  of  giving  bail ;  but  hitherto  no  distinc- 
tion has  been  made  by  the  oourt  in  regard  to  interest 
on  the  £8  per  ton  and  interest  on  the  £7  per  ton; 
and  I  am  opinion  that  interest  is  due  on  the  balance 
of  £3,209  at  the  rate  of  4  per  cent,  per  annum  from 
the  date  of  the  collision  until  the  actual  date  of  pay- 
ment, whenever  that  may  be.  All  claims  upon  this 
statutory  liability  fund  and  interest  were  referred  to 
the  registrar  and  merchants  for  assessment,  and  the 
time  allowed  for  filing  claims  having  expired,  the  esse 
came  before  us  on  the  5th  of  December,  1895. 

In  the  court  at  Botterdam  there  were  three  sets  of 
claimants,  the  owners  of  The  Elbe  and  two  insurance 
companies,  claiming  for  the  portions  of  cargo  insured 
by  wem. 

These  claims  were  pronounced  for  on  the  6th  of 
November,  1895,  and  were  subsequently  assessed,  the 
claim  of  the  owners  of  The  Elbe  at  565,000  guilders 
and  the  claims  of  the  insurance  companies  at  185,186 
guilders,  18  cents,  and  107,522  guilders,  5  cents,  being 
equivalent  respectively  (at  the  exchange  of  twelve 
guUders  to  £1)  to  £47,125.  £15,432  3i.  and 
£8,960  3s.  4d.,  and  the  net  proceeds  of  The  Orathie, 
amounting,  after  payment  thereout  of  certain  oosts, 
to  12,061  guilders,  80  cents,  were  divided  rateably 
among  the  claimants  as  follows :  To  the  owners  of 
!rA€^/6e  (8,189  guilders,  16  cents),  £682  8s.  Sd.;  to 
the  Atlantic  Mutual  Insurance  Co.  of  New  Tork 
(2,449  guilders,  80  cents),  £204  3s. ;  to  the  British 
and  Foreign  Marine  Insurance  Co.  (1,422  guilders, 
54  cents),  £118  lOs.  lOd.,  making  a  total  of  (12,061 
guilders,  50  cents)  £1,005  28.  6d.  Of  these  claimants 
it  is  only  the  first  and  third  who  are  claioiing  in  the 
present  action.  No  claim  has  been  put  forward  here 
on  behalf  of  the  Atlantic  Mutual  Insurance  Co.  At 
the  reference  Mr.Holman,  counsel  for  the  owners  of 
The  Orathie,  contended,  as  I  think  with  good  reason, 
that  his  clients,  being  liable  only  for  £15  per  ton, 
were  entitled  to  have  credit  for  the  sum  of  £1,005  2a.  6d., 
which  had  been  already  paid  out  of  the  pro- 
ceeds of  the  vessel  at  Botterdam,  and  to  have  that 
amount  repaid  to  them  out  of  the  fund  in  oourt. 

There  is,  however,  a  further  question  affecting  not 
the  owners  of  Tfie  Orathie  but  the  apportionmeat 
among  the  various  claimants — ^namely,  whether  the 
owners  of  The  Elbe  and  the  British  and  Foreign 
Marine  lusuranoe  Co.  are  entitled  to  retain  the  soms 
received  by  them  in  the  Dutch  Court  in  part  satis- 
faction of  their  claims  (which  to  that  extent  vonldbe 
paid  in  full),  and  to  rank  for  the  baluioe  of  their 
claims  rateably  with  the  other  claimants  against  the 
fund  in  court,  or  whether  the  amounts  received  by 
them  at  Botterdam  ought  to  be  brought  into  hotch- 
pot before  apportioning  the  fund,  in  which  case 
they  would  take  only  a  proportion  with  the  other 
claimants  of  the  sums  alreadv  received  by  them.  I 
venture  to  think  that  the  latter  view  is  right. 
Although  the  decree  of  the  Dutch  Court  was  pro- 
nounced on  the  6th  of  November,  1895,  before  any 
Eroceedings  had  been  taken  for  limitation  of  the 
ability  of  the  owners  of  The  Orathie  the  claiau  of  The 
Elbe  and  the  insurance  companies  in  the  Dutch  court 
were  not  assessed  until  after  the  oommenoement  of 
the  present  action,  and  the  case  does  not  seem  to 
differ  substantially  from  what  occasionally  hrapena 
here  in  collision  oases  where  one  party  obtains  a 
judgment  for  damages  which  are  r^erred  to  assess- 
ment, and  before  the  assessment  takes  place  the  other 
party  institutes  an  action  in  which  Qe  afterwards 
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obtains  a  decree  limiting  hia  liability.  In  suoh  a 
cue  no  preferenoe  is  given  to  the  party  who  has  first 
obtained  jadgment.  His  daim  is  paid  rateably  with 
other  claims  against  the  limited  amount. 

There  howeyer  are  questions  which  were  reserved 
at  the  trial,  and  pending  the  decision  of  the  court 
npon  them  the  c^ms  have  been  assessed  in  the 
annexed  schedule  irrespectively  of  anv  apportion- 
ment or  of  any  deductions  to  be  made  by  reason  of 
the  proceeds  of  The  OrcUhie  having  been  distributed 
at  Botterdam.  I  would  add  that  tiie  value  of  the 
steamship  Elbe  has  been  allowed  at  the  amount  found 
doe  on  the  assessment  at  Botterdam,  which  is  some- 
what less  than  the  amount  put  forward  at  the  refer- 
ence. The  claims  presented  for  loss  of  life  have  been 
asMssed  at  a  total  sum  of  £15,870,  which  is  far  more 
than  will  exhaust  the  £7  per  ton  and  interest  which 
is  exclusively  applicable  to  the  payment  of  such 
claims.  For  the  balance  of  their  claims  the  life 
claimants  are  by  the  practice  of  the  court  entitled  to 
ihare  pari  passu  with  the  property  claims  on  the  £8 
per  ton  and  interest. 

It  appeared  by  the  schedule  to  this  report  that 
i7,556  was  allowed  for  loss  of  property  to  the  British 
and  Foreign  Marine  Insurance  Co.,  and  to  the  owners 
of  The  Elbe,  in  respect  of  their  claim  for  the  loss  of 
Tie  Elbe,  her  provisions,  stores,  and  coals,  £47,125 ; 
and  that,  whilst  the  total  of  the  sums  allowed  by 
the  registrar  and  merchants  as  compensation  to  the 
Tarions  claimants  for  the  loss  of  life  amounted  as 
itsted  in  the  report  to  £15,870,  the  sums  allowed  by 
tlnm  as  oompensation  for  loss  of  property  were,  on 
the  whole,  £130,690.  The  proportions  of  these  aggre- 
gate soma  to  be  paid  to  the  various  claimants  were 
not  set  out  in  the  schedule. 

March  22.— iSf»>  W.  Fhillimore,  Q.C.,  and  Kilburn 
now   moved    the  judge   in  court:    first,  that  the 
report  of  the  registrar  be  generally  confirmed,  but 
reviewed  if  necessary  so  as  to  insure  that  the  recom- 
mendation of  the  registrar  therein  be  carried  into 
effect  by  advising  that  the  claim  and  judgment  in 
favour  of  the  Atlantic  Mutual  Insurance  Co.  of  New 
York  in  the  proceedings  at  Botterdam  rank  as  a  claim 
■gainst  the  fund  in  court  to  the  full  extent  of  the 
•aid  judgment,  and    by  a  further   order  that  the 
aerend  suncis  of  £682  8s.  8d.  obtained  by  the  owners 
of  the  steamship  Elbe,  of  £204  3s.  obtained  by  the 
Atlantic  Matuaf  Insurance  Co.,  and  of  £118  lOs.  lOd. 
obtained  by  the  British  and  Foreign  Insurance  Co.  at 
Botterdam,  be  deducted  from  the  several  amounts  to 
which  the  said  several  claimants  may  be  entitled ;  and 
that  the  fall  amount  of  such  deductions  be  forthwith 
paid  over  to  the  plaintiffs,  or  in  the  alternative,  for 
•n  order  for  the  payment  out  to  them  of  the  said 
nuns  of  £682  8s.  8d.,  £204  3s.,  and  £118  lOd.  lOd., 
amoontiDg  in  all  to  the  sum  of  £1,005  2s.  6d.,  the  net 
proceeds  of  the  wreck  of  The  Crathie  at  Botterdam. 
Moondly,  that  the  court  do  order  that  no  interest  be 
payable  npon  the  sum  of  £3,209,  bein^  £7  per  ton 
on  the  gross  register  of  The  Crathie,  in  respect  of 
which  bail  has  been  put  in. 

/.  P.  AspinaU,  Q.C,  and  Butler  Aapinall,  for  the 
owners  of  The  Elbe  and  certain  defendants  (Nos.  11, 
72,  and  73),  olaimed  costs  in  respect  of  loss  of  b'fe. 

/.  WaUon^  Q'C,,  and  Stubbs,  for  owners  of  a  portion 
oi  the  carg^  on  board  TTie  Elbe, 

Baden  Powell,  for  other  owners  of  cargo  on  board 
ne  Elbe. 

Pritchard,  for  other  defendants,  claimants  in  respect 
rf  Joss  of  life  (No.  1,  No.  55). 

The  arguments  of  counsel  sufficiently  appear  from 
be  judgment. 


The  authorities  referred  to  not  cited  in  the  judg- 
ment were :  The  Simla,  Williams  and  Bruce  Admiralty 
Practice,  p.  700 ;  The  Baron  Aberdare,  36  W.  B.  616, 
13  P.  D.  105;  The  Vera  Cruz,  33  W.  B.  477,  10  App. 
Cas.  59;  The  Orient,  20  W.  B.  6,  L.  B.  3  P.  C.  696. 

Cur.  adv.  vult. 

April  6. — Babnes,  J. — The  facts  of  this  case  are  as 
follows:  On  the  30th  of  January,  1895,  a  collision 
occurred  in  the  North  Sea  between  the  British  steam- 
ship Crathie  and  the  German  steamship  Elbe,  belong- 
ing to  some  of  the  defendants,  and  at  the  time  of  the 
collision  boimd  from  Bremen  to  New  York  with  car^o 
and  passengers.  In  consequence  of  the  collision  The 
Elbe  sank  and  was  totally  lost,  with  her  cargo  and 
the  effects  of  the  crew  and  passengers,  and  a  large 
number  of  the  crew  and  passengers  were  drowned. 
The  Crathie  after  the  colbsion  put  into  Botterdam, 
damaged  by  the  collision,  and  proceedings  were  taken 
against  her  there  by  the  owners  of  The  Elbe,  by  the 
Atlantic  Mutual  Insurance  Co.  of  New  York,  and  by 
the  British  and  Foreign  Marine  Insurance  Co.,  who 
were  interested  in  portions  of  the  cargo  of  The  Elbe. 
In  these  proceedings  The  Crathie  was  found  to  blame 
for  the  collision,  and  sold  by  order  of  the  court,  and 
the  net  proceeds  of  the  sale— viz.,  £1,005  2s.  6d. — 
were  paid  out  to  the  three  claimants  rateably.  The 
owners  of  The  Elbe  received  £682  8s.  8d.,  the 
Atlantic  Mutual  Insurance  Co.  of  New  York 
£204  3s.,  and  the  British  and  Foreign  Marine  Insur- 
ance Co.  £118  10s.  lOd.  The  owners  of  The  Crathie, 
some  of  whom  reside  in  England  and  some  in  Scot- 
land, instituted  the  present  suit  to  limit  their  liability 
for  the  collision,  which  occurred  without  their  fault 
or  privity;  and  on  the  15th  of  June,  1896,  a  decree 
was  pronounced  fixing  their  statutory  Uability  at 
£6,877,  being  £15  per  ton  on  the  tonnage  of  The 
Crathie,  exclusive  of  interest,  but  all  questions  with 
regard  to  the  liability  of  the  plaintiffB  for  any 
damages  for  loss  of  life  or  personal  injury,  and  with 
respect  to  the  appropriation  of  the  proceeds  of  the 
sale  of  the  vessel  under  the  order  of  the  court  of 
Botterdam,  was  reserved. 

On  the  4th  of  July,  1896,  a  sum  of  £3,879  8s.  was 
paid  into  court,  bmng  at  the  rate  of  £8  ^er  ton, 
mclusive  of  interest  thereon  at  the  rate  of  4  per 
cent,  per  annum  from  the  date  of  collision  till 
the  date  of  payment  into  court,  and  bail  was  given 
to  pay  when  required  the  balance  of  £7  per  ton, 
amounting  to  £3,209.  The  claims  in  the  suit  were 
referred  to  the  registrar  and  merchants  for  assessment, 
and  the  registrar  made  his  report  on  the  12th  of 
February,  1897,  from  which  it  appears  that  the  total 
claims  for  loss  of  life  has  been  assessed  at  £15,870, 
and  for  loss  of  property  at  £130,690.  This  last  sum 
includes  a  daim  by  the  owners  of  The  Elbe  for  the 
loss  of  that  vessel  amounting  to  £47,125,  and  a 
claim  by  the  British  and  Foreign  Marine  Insurance 
Co.  in  respect  of  the  goods  for  which  they  had 
claimed  at  Botterdam  amounting  to  £7,556,  but  the 
Atlantic  Mutual  Insurance  Co.  of  New  York  made 
no  claim  in  the  present  proceedings.  Objections 
were  taken  to  the  report  of  the  registrar,  which 
were  heard  by  me  on  the  22nd  of  March  on  motion, 
when  the  several  parties  were  represented.  The 
owners  of  cargo,  other  than  the  Atlantic  Mutual 
Insurance  Co.  and  the  British  and  Foreign  Insurance 
Co.,  objected  that  no  claim  could  be  made  in  these 
proceedings  by  the  owners  of  The  Elbe  and  these  two 
companies,  because  they  had  elected  to  sue  in  Hoi- 

The  claims  of  these  claimants,  however,  were  not 
satisfied  in  full  in  the  proceedings  in  Holland,  and 
there  is  no  ground  for  excluding  them  from  coining 
in  as  claimants  in  this  suit.    The  objection  was  not 
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supported  by  the  citation  of  any  authority  or  by  any 
valid  arfi^ment.  A  disoussion  then  took  place  as  to 
the  proper  method  of  adjusting  the  claims  against 
the  sum  of  £3,879  in  court,  having  regard  to  the  pay- 
ments made  to  the  three  claimants  in  Holland.  I  am 
of  opinion  that  the  amount  to  be  paid  to  each  claimant 
against  this  fund  must  be  calculated,  in  the  first 
instance,  as  if  no  payments  had  been  made  in  Holland, 
and  as  if  the  Atlantic  Insurance  Co.  had  claimed  in 
this  suit,  but  that  the  owners  of  The  Elbe  and  the 
British  and  Foreign  Insurance  Co.  must  respectively 
give  credit  as  against  the  sums  which  such  a  calcula- 
tion will  show  to  be  payable  in  respect  of  their  claims 
for  the  sum  which  they  have  respectively  received  in 
Holland.  The  amount  will  then  work  out  thus:  If 
the  credits  to  be  allowed  by  l^e  two  last-mentioned 
claimants  respectively  are  equal  to  or  less  than  their 
respective  proportions  of  the  fund,  these  two  claimants 
respectively  will  have  the  differences,  if  any,  to 
receive,  and  the  plaintiffs  will  take  out  of  the  fund  a 
sum  equal  to  the  said  amounts  already  received  by 
these  two  claimants ;  and  it  follows  that  the  plaintiffs 
will  also  take  out  of  the  fund  a  sum  equal  to  the  said 
amount  received  by  the  Atlantic  Insurance  Co.  If, 
on  the  other  hand,  the  credits  respectivelv  exceed 
their  respective  proportions  of  the  fund,  these  two 
claimants  will  take  nothing  out  of  the  fund,  and  the 
owners  of  The  Orathie  will  only  take  out  of  the  fund 
the  proportions  which  the  three  claimants  in  Holland 
should  have  received  out  of  it  if  no  previous  payments 
had  been  made  to  them.  As  the  Atlantic  Insurance 
Co.  make  no  claim  in  this  suit,  if  the  sum  which 
would  have  been  their  proportion  of  the  fund  had 
they  been  claimants  exceeds  what  they  have  received, 
the  difference  will  be  distributed  amongst  the  other 
claimants  pro  rata. 

This  adjustment  gives  proper  effect  to  the  limitation 
of  liability  to  which  the  owners  of  The  Crathie  are 
entitled  under  the  statute,  and  is  in  accordance  with 
the  only  decision  to  which  I  have  been  referred  on 
the  subject — viz.,  the  Scotch  case  of  EanJHne  v. 
Raschen  (Court  of  Sessions  Cases,  4th  series,  vol.  4,  p. 
725).  With  regard  to  the  claims  for  loss  of  life,  there 
seems  to  have  been  some  question  at  one  time  whether 
the  claimants  could  make  any  claim  in  this  suit, 
because  they  had  not  brought  actions  in  England 
under  Lord  Campbell's  Act,  and  these  claims  were 
filed  considerably  more  than  a  year  after  the  accident, 
but  some  of  them  had  sued  the  owners  of  The  Crathie 
in  Scotland,  where  some  of  the  owners  resided,  and 
it  was  stated  to  me  that,  except  for  the  limitation 
proceedings,  the  claims  can  be  made  in  Scotland,  and 
that  the  delay  has  not  barred  them  in  that  country. 
Therefore  it  was  conceded  before  me  that  the  life 
claimants  were  entitled  to  make  their  claims  in  these 
proceedings.  These  claims  exceed  the  said  sum  of 
£3,209,  and  the  life  claimants  seek  to  resort  for  the 
balance  of  their  claims  to  the  fund  in  court — ^namely, 
£3,879  8s.^wo  rata  with  the  other  claimants.  An 
objection  to  this  was  suggested  in  argument,  but  this 
objection  was  not  raised  m  the  notice  of  motion,  and 
was  abandoned,  and  I  therefore  accede  to  this  demand 
of  the  life  claimants:  see  Williams  and  Bruce  Ad- 
miralty Practice,  p.  382. 

The  only  other  matter  in  dispute  was  as  to  whether 
or  not  the  plaintiffs  are  liable  to  pay  interest  on  the 
said  sum  of  £3,209,  representing  £7  per  ton  on  the 
ship's  tonnage.  The  afe  claimants  contended  that 
the  plaintiffs  are  liable  to  pay  interest  on  this  sum 
from  the  date  of  the  collision  until  it  is  brought  into 
court  for  distribution  in  the  same  way  as  they  are 
liable  to  pay  interest  on  the  simi  representing  £8  per 
ton  on  the  ship's  tonnage.  The  plaintiffs,  on  the 
other  hand,  contended  that  they  are  under  no  lia- 
bility for  interest  on  the  said  sum  of  £3,209.     That 


the  owners  of  a  ship  claiming  to  limit  their  liability 
in  our  courts  in  respect  of  loss  or  damage  caused  to 
any  other  vessel,  or  to  any  goods,  merchandise,  or 
other  things  whatsoever  on  board  any  other  vessel, 
by  reason  of  the  improper  navigation  of  the  ship,  are 
liable  to  pay  interest  on  the  amount  of  their  liability 
calculated  at  £8  per  ton  on  the  ship's  tonnage  from 
the  date  of  the  collision  until  the  date  of  payment 
into  court,  has  been  determined  in  several  cases  (see 
The  Northumhria,  18  W.  E.  188.  L.  E.  3  A.  &  B. 
6.  and  amith  v.  Kirhy,  24  W.  E.  207,  1  a  B.  D. 
131,  and  cases  there  dted).  The  practice  of  the 
Admiralty  Court  upon  this  point  has  been  in- 
variable. The  statute  limits  the  liability  to  damages 
beyond  the  statutory  amount,  but  the  intoest  has 
to  be  paid  in  addition,  because  the  payment  of 
the  amount  is  delayed  from  the  date  of  the  loss 
until  the  payment  into  conrfc.  This  practice  has  been 
followed  with  regard  to  the  £7  fund  in  aevecal 
instances,  of  which  particulars  have  been  famished 
to  me  by  the  registrar  when  claims  for  loss  of  life  has 
exceeded  the  limit  of  that  fund,  and  in  my  otuuoh 
this  is  right  in  principle :  see  The  Victoria^  37  w .  E. 
62,  13  P.  D.  125. 

I  see  no  substantial  distinction  between  the  oases  of 
the  two  funds.  Interest  ought  to  be  paid  for  the 
delay  in  briuginff  in  the  £7  fund  just  as  much  as  in 
the  case  of  the  ouier  fund.  Tins  places  all  claimants 
in  the  position  in  which  they  would  be  if  these  claims 
were  made  and  dealt  with  at  the  time  when  the 
liability  in  respect  of  them  arose,  avoids  the  incon- 
sistency which  would  exist  if  the  life  claimants 
received  no  interest  on  the  £7  fund,  and  yet  were  to 
share  in  respect  of  the  balance  of  their  daims  pro 
rata  with  other  daimants  in  the  interest  on  the  £8 
fund ;  and  removes  all  temptation  to  the  wrongdoer 
to  delay  the  payment  as  long  as  possible. 

It  was  urged  that  one  of  the  reasons  which 
influenced  the  learned  judges  who  decided  the  cases 
to  which  I  have  referred  to  allow  interest  on  the  £S 
fund  was  that  in  the  Admiralty  Court  interest  is 
always  allowed  from  the  date  of  the  loss  on  claims 
f^m  loss  of  property,  whereas  the  claims  for  loss  of 
life  are  personal  daims  of  a  common  law  nature,  to 
which  interest  should  not  be  added.  But  I  think  it 
is  correct  to  answer  that  there  is  nothing  to  prevent 
the  jury  in  a  common  law  action,  or  the  registar 
and  merchants,  if  they  are  left  to  assess  the 
claims  in  admiralty,  from  taking  into  aoooont 
any  dday  in  payment  as  part  of  the  damues, 
so  that  interest  can  thus  be  recovered  from  the  data 
of  the  collision  (see  Lord  Hatherley  in  Straker  v. 
Hartland,  2  H.  &  M.  570,  13  W.  E.  Ch.  Dig.  62,  and 
The  BHiiah  Columbia  Saw  MilU.  Co.  t.  NetOakip, 
16  W.  E.  1046,  L.  E.  3  0.  P.  499,  and  the 
cases  collected  under  the  titie  ''Interest  Beoover- 
able  as  Damages  "  in  Mayne  on  Damages,  4th  ed., 
pp.  150-152).  I  understand  from  the  registrar  that 
his  report  was  intended  to  be  in  accordance  wiiJi  the 
prindples  I  have  indicated ;  but  to  prevent  any  un- 
certainly in  the  matter  I  direct  that  the  aocoants  he 
adjusted  in  accordance  with  my  judgment,  and  sub- 
ject to  this  direction  I  confirm  the  report  and  order 
the  plaintiffs  to  pay  into  court  interest  on  tiie  said 
sum  of  £3,209  from  the  date  of  the  ooUidon  until  that 
sum  is  brought  into  court. 

Solicitors  for  the  plaintiffs,  Denning,  Holman,  <ft  Cb. 

Solidtors  for  the  owners  of  TJie  Elbe^  Gkarhsm  A  Co. 

Solicitors  for  the  owners  of  the  cargo  of  The  Elht, 
Rowcliffea,  BawUf  dk  Co, ;  Stohea  &  Siobea. 

Solidtors  for  the  defendants  interested  in  loes  of 
life  claims  No.  1  to  No.  55,  Fritchard  A  Sona. 
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Moss  v.  Moss  (othebwise  Abgheb).  (a.) 

Divorce — Nullity — Fraud  inducing  marriage, 

A  marriage  is  not  rendered  null  and  void  by  concealed 
VTichcutity  or  pregnancy  on  the  part  of  the  wife  at  the 
time  of  the  marriage. 

Hearing  of  the  husband's  petition  for  a  declaration 
of  nullity  of  his  marriage  with  the  respondent  on  the 
gromid  of  her  fraud  in  ooncealing  from  him  the  fact 
that  she  was  pregnant  by  another  man  at  the  time  of 
the  marriage. 

The  cause  was  undefended,  but  the  Queen's  Proctor, 
at  the  suggestion  of  the  Ck)urt,  appeared  to  argue  the 


May   20. — Bargrave  Deane,  Q.C,  Bam,  and  Mar- 
chant,  for  the  petitioner. 

Inderwick,  Q.C,  and  Guy  Stephenson^  for  the  Queen's 
Proctor. 

The  facts  proved  and  the  arguments  are  fully  set 
out  in  the  judgment. 

Car.  adv.  vulU 

^  June  4. — Jettitb,  P.,  delivered   the  following  ocn- 
■idered  judgment : — In  this  case  l^e  petitioner  seeks 
to  have  his  marriage  with  the  respondent  declared 
null  and  void,  on  the  ground  that,  without  his  know- 
ledge in  fact,  and  without  any  neglect  on  his  part  to 
make  himself  acquainted  with  the  truth,  his  wue  was 
pregnant  by  another  man  at  the  time  of  his  marriage 
with  her.    I  find  that  these  allegations  of  fact  were 
proved.    It  was  also  stated  that  the  connection  of  the 
lespondent  with  the  father  of  her  child  was  incestuous. 
The  proof  of  this  was  not  made  complete.     I  do  not 
know  whether  it  could  have  been ;  but  the  allegation 
wae  admitted  to  be  immaterial  for  the  purposes  of  the 
present  case.  Had  the  connection  been  with  a  relative, 
within  the  forbidden  degrees,  of  the  petitioner,  there 
ie  high  authority  for  saying  that  the  marriage  would 
have  been  incestuous  and  void.     On  these  facts,  the 
argument  before  me  was  that  there  was  fraud  by  the 
wife  in  regard  to  the  essentiids  of  marriage,  and  that, 
therefore,  the  marriage  was  null  and  Yoid.    It  would, 
perhaps,  be  sufficient  for  me  to  say  that  for  this  pro- 
position no  authority  in  the  English  law    can  be 
found,  and  it  would  be  impossible  for  this  court,  at 
the  present  day,  to  give  assent  to  a  principle  of  such 
importanoe,  and  so  far-reaching,  without  the  sanction 
of  precedent.    The  absence  of  English  authority  was, 
indeed,  almost,  if  not  quite,  admitted  on  behalf  of 
Hm  petitioner,  and  the  argument  in  his  favour  was 
mainly  based  on  the  reasoning  in  decisions  of  some  of 
the  American  Courts. 

Bat  the  case  was  argued  by  Mr.  Deane  with  so 
nmch  earnestness  and  abiHty  that  I  feel  bound  to 
state  my  view  of  the  English  authorities  to  which  he 
refened,  and  to  indicate  the  di£ESsrenoe,  as  I  conceive 
it  to  exist,  between  the  law  as  understood  in  Eng- 
land and  that  laid  down  in  certain  States  of  America 
an  the  point  in  question.  lu  the  case  of  Swift  v. 
jre%,  3  Enapp  257,  293,  decided  in  1835,  the 
Judicial  Oonmiittee  of  the  Privy  Council,  Lord 
Brougham,  Parke,  B.,  and  Shad  well,  V.C.,  being 
members  of  the  board,  expressed  its  opinion  in  the 
fallowing  terms :  <*  It  should  seem,  indeed,  to  be  the 
mnend  law  of  all  countries,  as  it  certainly  is  of  Eng- 
fiuDd,  that  unless  there  be  some  positive  provision  of 
•tetnte  law,  requiring  certain  thmgs  to  l^  done  in  a 
specified  manner,  no  marriage  shall  be  held   void 

(o*)  Beported  by  J.  Gebabd  Ladto,  Esq.,  Barrister- 
atoLaw 


merely  upon  proof  that  it  had  been  contracted  upon 
false  representations,  and  that  but  for  such  contri- 
vances consent  never  would  have  been  obtained. 
Unless  the  party  imposed  upon  has  been  deceived  as 
to  the  person,  and  thus  has  given  no  consent  at  all, 
there  is  no  degree  of  deception  which  can  avail  to  set 
aside  a  contract  of  marriage  knowingly  made." 

It  is  not  necessary  to  inquire  how  far  the  law  of 
other  countries  may  be  supposed  at  that  time  to  have 
been  the  same  as  that  of  this  country ;   but  I  think 
that  the  above  words,  imqualified  as  they  are,  do 
represent    with    substantial    accuracy    the  law    of 
England.    While  habitually  speaking  of  marriage  a:i 
a  contract,  English  lawyers  have  nevet  been  misled 
'by  an  imperfect  analogy  into  regarding  it  as  a  mere 
contract,  or  into  investing  it  with  all  the  qualities 
and  conditions  of  ordinary   civil    contracts.    They 
have  expressed  their  sense  of  its  distiuctive  character 
in  difiEerent  language,  but  always  to  the  same  efiEect. 
Lord  Stowell  said  that  it  was  both  a  civil  contract  and 
a  religious  vow :  Turiier  v.  Meyers,  1  Hi^g.  Consist. 
414,  referring,  no  doubt,  mainly  to  the  incapacity  of 
the  contracting  parties  to  dissolve  it.    Dr.  Lushing- 
ton  spoke  of  it  as  more  than  a  civil  contract :  Milea  v. 
Chilton,  1  Bob.  Ecc.  684.    Lord  Hannen  said:  *'  Very 
many  serious  difficulties  arise  if  marriage  be  regarded 
only  in  the  light  of  a  contract.   It  is,  indeed,  b^ed  on 
contract  of  the  parties,  but  it  is  a  etcUua  arising  out  of 
a  contract :  Sottomayer  v.  De  Barros,  27  W.  E.  914,  5 
P.  D.  94.    The  late  President,  Sir  Charles  Butt,  said, 
in  the  oaae  oiAndreius  v.  Boas,  37  W.  R.  239,  14  P.  D. 
15,  that '' the  principles  prevailing  in  regard  to  oon- 
trsict  of  marriage  differ  from  those  prevailing  in  all 
other  contracts  known  to  the  law."    It  is  not  neces- 
sazy  to  enumerate  all  those  differences.     The  most 
striking  of  them  are  familiar.    The  parties  who  con- 
tract a  marriage    cannot  at    their  will  dissolve  it. 
Excepting  for  the  moment  such  fraudulent  conceal- 
ment or  misrepresentation  as  is  alleged  in  the  present 
case,  no  fraudulent  concealment  or  misrepresentation 
enables  the  defrauded  party  who  has  consented  to  it 
to  rescind  it.      Incapacity  to  consent  arising  from 
mental  weakness  is  a  fatal  objection,   not  only  if 
urged  by  or  on  behalf  of  the  person  imable  to  con- 
sent, but  if  put  forward  by  the  capable  party  to  the 
contract.   See  Hunter  v.  Edney,  10  P.  D.  93 ;  Durham 
y.  Durham,  ibid,  p.  80,  33  W.  E.  Dig.  96.     Again, 
if  both  parties  to  the  contract  knowingly  and  wil- 
fully marry  without  complumce  with  uie  law  as  to 
publication  of  banns,  either  can  have  the  marriage 
declared  null :  Andrews  v.  Boss — a  state  of  the  law 
which  drew  from  the  late  President  the  observation 
above  quoted.    I  do  not  mean  that,  regarding  mar- 
riage as  a  contract,  explanations  more  or  less  far- 
fetched might  not  be  given  of  these  peculiarities,  in 
order  to  force  the  law  of  marriage  into  line  with  the 
law  of  ordiuary  civil  contract,  but  English  courts 
have  not  resorted  to  these  expedients,  and,  wlule  not 
taking  a  pedantic  objection  to  the  use  of  the  term 
contract  as  applied    to   marriage,   they  have  been 
content  to  recognize  characteristic  peculiarities  in  the 
nature  and  incidents  of  the  marriage  contract. 

The  result  is  that  the  English  law  of  the  validity  of 
marriage  is  clearly  defined.  There  must  be  the 
voluntary  consent  of  both  parties.  There  must  be 
compliance  with  the  legal  requirements  of  publication 
and  solemnization,  so  far  as  the  law  deems  it  essen- 
tial. There  must  not  be  incapacity  in  the  parties  to 
marry,  either  as  respects  age  and  physical  incapacity 
or  as  respects  relationship  by  blood  or  marriage. 
Failure  in  these  respects,'  but  I  believe  iu  no  others  (I 
omit  refexence  to  the  peculiar  statutory  position  of 
the  descendants  of  Qeorge  II.),  renders  the  marriage 
void  or  voidable.  It  has  been  repeatedly  laid  down 
that  a  marriage  may  be  declared  null  on  the  ground 
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of  fraud  or  doress.    But  on  examination  it  will  be 
found  that  this  is  onl^  a  way  of  amplifying  the 
propontiou  long  ago  laid  down  {Fulwood*8  case,  Cro. 
Car.  482,  488»  493)  that  the  voluntary  consent  of  the 
parties  is  required.    In  the  case  of  duress  with  regard 
to  the  marriage  contract,  as  with  regard  to  any  other, 
it  is  obvious  l£at  there  is  an  absence  of  a  consenting 
will.    But  when  in  English  law  fraud  is  spoken  of  as 
a  ground  for  avoiding  a  marriage,  this  does  not  in- 
clude such  fraud  as  induces  a  consent,  but  is  limited 
to  such  fraud  as  procures  the  appearance  without  the 
reality  of  consent.    The  simjUest  instance  of  such 
fraud  is  personation,  or  such  a  case  as  that  supposed 
by  Lord  Ellenborough  in  Bex.  v.  Burton-on' Trent,  3 
M.  &  Sel.  537,  of  a  man  assuming  a  name  to  conceal 
himself  from  the  person  to  whom  he  is  to  be  married. 
In  Portsmouth  ▼.  Portsmouth,  1  Hagg.  Eod.  Bep.  355, 
and  Harrod  y.  Harrod,  1  K.  &  J.  4,  the  fraud  con- 
sisted in  taking  advanta«^  of  a  mind  not  absolutely 
insane,  but  w^^,  to  induce,  in  the  one  case  a  man, 
in  the  other  a  woman,  to  enter  into  a  contract  which 
— to  use  the  phrase  of  Wood,  V.C,  in  the  latter  case- 
he  or  she  did  not  understand.    Browning  v.  Beane,  2 
PhilL  69,  and  Wilkinson  v.  Wilkinson,  4  Notes  of  Cas. 
295,  are  other  cases  of  ihe  same  kind.  In  all  these — and, 
I  believe,  in  every  case  where  fraud  has  been  held  to 
be  the  ground  for  declaring  a  marriage  null — ^it  has 
been  such  fraud  as  has  procured  the  form  without 
the  substance  of  agreement,  and  in  which  the  mar- 
riage has  been  annuUed,  not  because  of  the  presence 
of   fraud,  but  because  of  the  absence  of   consent. 
This  is  illustrated  by  the  imag^inary  case  suggested 
by  Lord  Campbell  in  Beg.  v.  Millis,  10  CI.  &  F.  534, 
785,  of  a  mock  marriage  in  a  masquerade  where  the 
kind  of    result  which  fraud  might  have  produced 
would  be  produced  by  mistake.    Iq  such  an  instance 
there  would  be  no  fraud,  but  for  want  of  real  consent 
the  marriage  would  be  declared  void.    But  when 
there  is  consent  no  fraud  inducing  that  consent  is 
immaterial.    Lord  Stowell  has  at  least  three  times 
expressed  this  in  the  most  emphatic  language.    In 
Wakefield  v.  Mackay,  1  Phill.  134,  137,  that  learned 
judge  said:  **  Error  about  the  family  or  fortune  of 
the  individual,  though  procured  by  disingenuous  re- 
presentations, does  not  at  all  ^ect  the  validity  of  the 
marriage  ** ;  in  Ewing  v.  WluaUey,  2  Hagg.  Consist. 
175,  at  p.  183:  <<It  is  perfectly  establish^  that  no 
disparity  of  fortune  or  mistake  as  to  the  qualities  of 
the  person  will  impeach  the  vinculum  of  marriage"  ; 
and  in  Sullivan  v.  Sullivan,  2  Hagg.  Consist.  238, 
at  p.  248  :   *'  The  strongest  case  -^on  could  establish 
of  the  most  deliberate  plot,  leacung  to  a  marriage, 
the  most  unseemly  in  aU  disproportions  of  rank,  of 
fortune,  of  habits  of  life,  and  even  of  age  itself, 
would  not  enable  the  court  to  release  him  from  claims 
which,  though  forged  by  others,  he  has  rivetted  on 
himself.    If  he  is  capable  of  consent  and  has  con- 
sented, the  law  does  not  ask  how  the  consent  has 
been  induced." 

The  only  authorities  before  me  which  were  referred 
to  as  in  any  degree  inconsistent  with  these  views  are 
the  case  of  Miss  Turner's  Murriage  Act,  and  a  dictum 
of  the  late  President  in  Scott  v.  Sebright,  35  W.  B. 
258,  12  P.  D.  21.  Neither  of  these  deals  with  such 
facts  as  are  relied  on  in  the  present  case,  and  this 
case  I  put  forward  at  most  as  sanctioning  a  somewhat 
wider  application  of  this  doctrine  of  fraud  as  a 
ground  for  annulling  marriage  than  the  above 
authorities  indicate.  In  the  case  of  Miss  Turner  the 
marriage  was  annulled  by  Act  of  Parliament.  It  is 
not  possible  to  say  exactly  on  what  ground  the  votes 
of  the  legislators  were  given;  but  it  is  suggested 
that  the  marriage  was  brought  about,  as  indeed  it 
was,  by  conduct  into  which  fraud  largely  entered.  It 
might  be    sufficient  to  say  of   this    decision  that, 


as    was    pointed   out   in    Templeton   v.    Tyree^    21 
W.  B.  81,  L  B.  2  P.  &  D.  420,  it  was  an  Act  of  the 
Legislature,  not  necessarily,    therefore,    proceeding 
on  the  principles  of  the  Ecclesiastical  Courts,  which, 
in    nullity  cases,   are   the  guide    of   this  tribunaL 
It  IB  also  to  be  remarked  that,  in  fact,  the  case  was 
never    brought    before    the    Ecclesiastical    Court, 
though,  no  doubt,  the  omission  to  do  so  was  explained 
by  Lord  Eldon  in  the  House  of  Lords  and  Mr.  Ped 
in  the  House  of  Commons  to  have  been  caused  by  the 
impossibility  of  placing  the  evidence  of  Miss  Tomer, 
as  a  party,  before  the  Ecclesiastical  Courts :   Han- 
sard, vol.  17,  2nd  ser.,  pp.  787, 1134.    But  a  stronger 
observation,    I  think,  is  that    dure«s   is    distanotly 
alleged  in  the  petition :  House  of  Lords  Journal,  vol. 
59,  p.  308,  and  that  the  evidence  in  the  case  dearly 
proved  that  not  only  by  fraudulent  misrepresentations 
of  fact,  but  by  duress  of  threats,  such  apparent  con- 
sent as  was  given  was  extorted  from  the  victim  of 
this  treatment    In  Scott  v.  Sebright,  35  W.  B.,  at  p. 
259,  12  P.  D.,  at  p.  23,  the  late  President  said :  "  The 
courts  of  law  have  always  refused  to  recognize  as 
binding  contracts  to  which  the  consent  of    either 
party  has  been  obtained  by  fraud  or  duress,  and  the 
validity  of  a  contract  of  marriage  must  be  tested  and 
determined  in  precisely  the  same  manner  as  that  of 
any  other  contract."    Standing  by  themselves,  these 
words  may  appear  capable  of  a  wider  eflfect  than  any 
other  English  authority  of  which  I  am  aware  woold 
warrant.    But  read    in   connection    with  the   facts 
before  the  court,  which  showed  a  case  of  dewption 
and  force  acting  on  a  weakened  mind,  they  do  not 
appear  to  me  to  go  further  than  to  lay  down  that  as 
in  the  case  of  marriage,  as  in  that  of  other  contracts, 
fraud  and  duress  may  be  so  employed  as  to  render 
an  apparent  consent  in  truth  no  consent  at  all.     The 
principles  thus  long  and  uniformly  asserted  by  the 
English  courts,  and  the  very  fact  that  the  point  has 
never  been  raised,  appear  to  me  to  be  so  conclusiTe  on 
the  present  question  that,  even  if  it  could  be  shown 
that  authority  to  the  contrary  could  be  found  in  the 
canon  law,  I  should  say  that  that  authority  has  not 
been  accepted  in  this  country.      But  as   a   fact  I 
think  that  the  principles  above  indicated  may  be 
traced  back  to  the  canon  law.    The  canon  law  cleaxly 
refuses  to  allow  a  marriage  to  be  declared  null  on  the 
ground  of  previous  unchastily  of  the  wife,  and  it  goes 
far  to  de<5are  that  the  only  fraud  which   vitiates 
marriage  is  that  which  goes  to  the  consent.     Ayliffs 
in  his  *'  Parergon,"  p.  361,  says :  "  Matrimony  ought 
to  be  contracted  with  the  utmost  freedom  and  liberty 
of  consent  imaginable,  without  fear  of  any  penoQ 
whatsoever ;  for  matrimony  contracted  thron^T^  ^7 
menace  or  impression  of  fear  is  null  and  void  fp» 
jure.    .     .     .    For  marriages  contracted  against  the 
will  of  either  of  the  parties  are  usually  attended  with 
very  bad  and  dismal  consequences.    ...   I  have  just 
now  observed  that  theprincipal  thing  required  to  alegal 
marriage  is  tiie  consent  of  the  parties  contracting, 
which  is  sufficient  alone  to  establish  such  a  marriage. 
And  though  there  is  nothing  more  contrary  to  con- 
sent than  error,  yet  every  error  does  not   exclude 
consent,  wherefore  I  shall  here  consider  what  kind  ci 
error  it  is,  according  to  the  canon  law,  that  hinders 
or  impeaches  a  matnmonial  consent  and  renders  it 
null  and  void  ah  initio.    Now,  there  are  four  spectes 
of  error  which  are  hereunto  referred.    The  fint  is 
styled    error  personam,  as,    when    I    have    thooghti 
of   marrying   Ursula,  yet,  by  my  mistake  of  the 
person,    I    have   married   Isabella.     For   an  error 
of  this  land  it  is  not  only  an  impediment  to  a  mar- 
riage contract,  but  it  even  dissolves  the  oontnot 
itself  through  a  defect  of  oonsent  in  the  person  con- 
tracting it.  For  deceit  is  oftentimes  wont  to  intervene 
in  this  case,  which  ought  not  to  be  of  any  advantsgs 
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to  the  panon  deoeMjie  another.    A  aeoond  speoioa  is 
styled  an  error  of  condition ;  as  when  I  think  I  marry 
a  free  woman,  and  through  a  mistake  I  have  con- 
tncted  wedlock   with    a  bondwoman,  and  so  vice 
vend;  for  by  the  canon  law  saoh  an  error  is  an 
impediment  to  a  matrimonial  contract.    But  as  tiiere 
is  now  no  saoh  thing  among  Christians  as  persons 
that  are  truly  bondmen  and  bondwomen  (tms  kind 
of  bondage  or  servitude  being  now  abolished  amons 
us  by  the  advantage  of  the  C&istian  rdigion)  I  shau 
not  long  insist  on  this  head.    But  if  a  freedman 
mamed  a  bondwoman,  knowing  her  to  be  such,  the 
Church  did  not  dissolve  such  a  marriage.    And  thus 
▼e  read  that  the  marriage  between  Abraham  and 
Agar  the  handmaid  was  a  true  and  valid  marriaee. 
The  third  species  is  what  we  call  error  fortuna,  and  is 
when  I  think  to  marry  a  rich  wife  and  in  truth  have 
contracted  matrimony  with  a  poor  one.    But  this 
error  does  not,  even  by  the  canon  law,  dissolve  a 
marriage  contract  made  simply  and  without  any  con- 
dition subsisting.    But  it  is  otherwise  by  that  law  if 
I  have  contracted  with  a  person  to  marry  her  upon 
condition  that  she  is  worth  so  many  thousand  pounds 
and  the  oondition  is  not  made  good.    The  last  species 
is  styled  an  error  of  quality — viz.,  when  a  person  is 
mistaken  in  respect  of  the  other's  quality  with  whom 
he  or  she  contracts.    As  when  a  man  marries  Berta, 
believing  her  to  be  a  chaste  virgin,  or  of  a  noble 
family  and  the  like,  and  afterwards  find  her  to  be  a 
person  deflowered   or   of   mean   narentage.      But, 
aooording  to  the  common  opinion  of  the  doctors,  this 
does  not  render  the  marriage  invalid ;  because  matri- 
mony celebrated  under  such  kind  of  error,  in  point 
of  consent,  is  deemed  to  be  simply  voluntary  as  to  the 
natnre  and  substance  of  it^  though  in  respect  of  the 
aooidents  it  is  not  voluntary." 

While  the  above  is,  as  I  believe,  the  correct  view  of 
the  Bngliab  law,  there  is  no  doubt,  not  only  that  the 
jaw  of  other  countries  is  not  the  same  on  the  point 
in  question,  but  also  that  in  America  the  difference 
has  been  arrived  at  by  arguments  which  proceed  on 
principles  embodied  in  the  ESnglish  law. 

It  is  not,  of  course,  necessary  to  examine  in  any 
detail  the  positive  enactments  of  any  other  country, 
nor  the  law  of  any  country  whose  system  of  juris- 

Sndence  is  not  the  same  as  our  own.    The  law  of  the 
ril  Code  of  France,  the  German  Protestant  ecclesi- 
astioal  law,  the  Prusrian,  Austrian,  and  Italian  Codes 
will  be  found  collected  in  Fraser  on  Husband  and 
Wife  aooording  to  the  Law  of  Scotland,  vol.  1,  p. 
452.    It  iBy  however,  curious  to  observe   how  the 
tribunals  of  some  of  these  countries  have  deduced 
from  the  principle  of  nullitv  of  marriage  on  account 
of  error  in  the  person  (whidi  English  law  treats  only 
as  a  question  of  identity)  the  conclusion  that  con- 
cealed pregnancy,  or  even  loss  of  virginity,  vitiate 
manriage.     Thus,  a  French  court,  applying  the  lan- 
guage of  the  Code,  erreur  dane  la  personne  to  the  case 
cierreur  aur  la  pere&nne  morale  has  held  a  marriage 
void  on  aooount  of  concealed  pregnancy,    a   view 
rejected  by   the   Commission   which   prepared    the 
Balian  Code,  and  a  Prussian  tribunal  appears  by  a 
similMr  interpretation  of  similar  (perhaps  somewhat 
wider)  words  in  their  Code  to  have  included  the  case 
of  nnohastity.    There  is  a  remarkable  decision  on  the 
Boman-Dntch  law  in  the  Supreme  Court  of  the  Cape 
of  Qood  Hope,  to  which  Mr.  Deane  referred  me, 
Eorak  ▼.    Horak,  3  Searle,   389.      The  facts  there 
were  the  same  as  those  in  the  present  case,  and  the 
eoort  held  the  marriage  void,  following,  it  would 
seem,  the  anthorityof  Yoet  against  what  Yoet  admits 
to  be  tiie  authority,  though  he  diq>utes  the  reasoning, 
of  the  oanon  law.    I  wUl  only  point  out  that  the 
learned  jndjges  feel  compelled  to  repudiate  the  length 
to  whioh   voet  carries  his  argument— namely,  the 


annulment  of  marriage  on  the  ground  of  unchastity 
alone,  and  the  language  of  their  judgment  recognizes 
what  difficult  questions  their  decision  raises  and  leaves 
for  future  solution.  Although,  however,  ihe  question 
of  annulment  of  marriage  by  reason  of  concealed 
unchastity  has  been  discussed  by  Scotch  text- writers, 
one  authority  only,  Bankton,  appears  to  have  given 
in  his  adhesion  to  the  doctrine  of  Yoet  as  regards 
antenuptial  incontinence  in  a  wife,  but  he  courageously 
overcomes  the  objection  of  parity  between  the  sexes 
by  remarking,  **  A  breach  of  chastity  in  a  man  before 
marriage  is  not  so  heinous  or  scandalous  as  in  a 
woman ;  nor  is  there  a  presumption  that  the  woman 
would  have  refused  the  man  on  that  ground,  though 
she  had  known  it."  Lord  Stair,  on  the  other  hand, 
has  laid  down,  *<  If  one  married  Sempronia  sup- 
posing her  to  be  a  virgin  rich  or  well-natured,  which 
were  the  inductives  to  his  consent,  though  he  be 
mistaken  therein,  seeing  it  is  not  in  tiie  substantials, 
the  contract  is  valid"  (see  Fraser,  vol.  1,  p.  451). 
There  is  no  decision,  as  far  as  I  am  aware,  of  any 
Scotch  tribunal  annulling  a  marriage  on  the  ground 
either  of  concealed  unchastity  or  concealed  pregnancy, 
nor  has  any  distinction  between  the  two  ever  been 
suggested.  The  decisions  in  the  American  courts  on 
wmch  the  learned  counsel  for  the  petitioner  places  his 
main  reliance  do,  no  doubt,  cover  the  present  case, 
and  the  more  important  of  them  are,  I  think,  deci- 
sions professing  to  be  based  on  the  same  principles  as 
we  recognize.  Speaking  with  all  respect,  these 
courts  have,  in  my  opinion,  introduced  a  novelty  into 
the  law  common  to  the  two  countries,  and  have  broken 
in  on  the  principle  that  the  only  fraud  which  annuls  a 
marriage  is  that  which  renders  the  mind  of  one  of  the 
parties  not  a  truly  consenting  mind.  They  repudiate 
equaJly  with  EngHsh  tribunals  the  idea  that  any 
other  fraudulent  representation  vitiates  a  marriage, 
but  they  lay  down  that  there  is  one  fraudulent  repre- 
sentation, or  fraudulent  concealment,  which  renders 
a  marriage  void,  and  that  is  the  representation  or 
concealment  by  which  a  woman  induces  one  man  to 
marry  her  when  she  is  pregnant  by  another.  The 
leading  decision  to  this  effect  was  given  by  the 
Supreme  Court  of  Massachusetts  in  1861  {Beynolds  v. 
Reynolds^  3  Allen  605),  a  case  decided  on  demurrer. 
It  is  not  quite  clear  whether  the  Chief  Justice  by 
whom  the  case  was  decided  conceived  himself  to  be 
deciding  according  to  the  principle  of  the  ecclesiastical 
law  of  England,  because  he  was  acting  under  a  statute 
of  the  Stete  (Stet.  1855,  c.  27,  re-enacted  by  Gen. 
Stets.,  c.  107,  s.  4),  whioh  authorized  a  decree  of 
nullity  "  when  a  marriage  is  supposed  to  be  void,  or 
the  validity  thereof  is  doubted,  either  for  fraud  or  any 
other  leg^  cause,"  and  he  stated  that  "  this  stetuto 
was  founded  on  the  assumption  that  a  marriage  into 
which  one  of  the  parties  was  induced  to  enter  through 
the  fraud  and  deception  of  the  other  is  null  and  void, 
and,  like  other  contracts,  may  be  annulled  and  set 
aside  by  the  defrauded  party." 

The  learned  and  eminent  American  text-writer, 
Mr.  Bishop,  however,  considers  that  this  statute  was 
'*mOTely  jurisdictional"  ^Bishop  on  Marriage,  ed. 
1891,  vol.  1,  485),  and  I  thmk,  therefore,  that  it  may 
be  assumed  that  this  enactment  was  not  considered  to 
enlarge  the  law.  The  argument  of  the  Chief  Justice, 
as  I  understand  it,  is  that  fraud  vitiates  a  marriage 
just  as  it  does  other  contracts,  but  that  the  fraud 
must  be  '*  in  the  essentialia  of  the  marriage  relation," 
and  that  the  fraud  of  a  woman  in  concealing  her 
pregnancy  by  a  man  other  than  her  intended  husband 
at  the  time  of  her  marriage  is  such  a  fraud.  It  is,  he 
considered,  a  fraud  in  the  essentialia  of  marriage  for 
two  reasons— first,  because  a  child  may  be  bom 
which,  according  to  the  presumption  of  law,  will  be 
the  husband's,  thought  not  reaUy  his ;  and,  secondly 
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because  the  woman,  at  the  time  of  marriage,  is 
incapable  of  bearing  a  child  to  her  husband.  The 
departure,  as  I  venture  respectfully  to  think,  from 
the  law  of  England  consists  not  only  in  extending 
the  analogy  between  the  law  of  marriage  and  the  law 
of  other  contracts,  but  more  especially  in  declaring  a 
circumstance  to  be  of  the  essence  of  marriage  which 
the  English  law  does  not  so  hold.  According  to 
English  law,  as  I  have  above  said,  the  only  material 
circumstance,  by  operating  on  which  fraud  vitiates  a 
marriage,  is  the  reality  of  consent.  The  law  of 
Massadiusetts  appears  to  me  to  add  anotiier,  not, 
indeed,  the  want  of  chastity  in  the  wife,  but  such 
want  of  chastity  as  results  in  pregnancy  at  the  time 
of  the  marriage.  But  are  the  grounds  on  which  this 
circumstance  is  singled  out  sufficient?  The  most 
effective  criticism  of  them  appears  to  me  to  be 
supplied  by  the  writer,  Mr.  Bishop,  whom  I  have 
above  mentioned.  He  analyzes  tiie  judgment  in 
Reynolds  v.  Reynolds  with  great  minuteness,  and 
with  regard  to  both  the  points  above  mentioned  he 
gives  what  appear  to  me  to  be  conclusive  answers. 
He  points  out,  as  to  the  presumption  of  paternity, 
that  a  man  who  has  evidence  to  prove  the  marriage 
void  can  prove  the  child  not  to  be  his.  It  may 
be  added  that  the  birth  of  the  child  after  makes  but 
little  difference,  according  to  English  law,  in  the 
pecuniary  liability  of  the  husband,  as  4  and  5  Will.  4, 
c.  76,  s.  57,  throws  on  him,  at  least  during  his  wife's 
life,  the  maintenance  of  her  illegitimate  children 
whenever  bom.  As  to  the  incapacity  of  the  woman 
at  the  time  to  become  pregnant  by  her  husband,  he 
replies  that  such  incapacity  (unlike  the  sexual 
incapacity  for  which  the  courts  annul  marriages)  is 
temporary  only.  He  is  of  opinion,  therefore,  that  the 
reasoning,  when  looked  at  in  all  its  parts,  is  unsatis- 
factory. In  this  opinion  I  respectfully  agree.  It 
appears  to  me  impossible  to  say  that  it  is  immaterial 
that  a  wife  has  been  unchaste  and  immaterial  that 
she  has  become  pregnant  by  that  uachastity,  but  it  is 
material  if  such  pregnancy  continues'till  the  marriage. 
I  could  understand  a  broad  principle  that  unchastity 
before  marriage  should  vitiate  the  contract,  as  some 
States  of  America  have,  I  believe,  enacted  that  it 
shall,  on  the  ground  that  a  man  believes  he  is 
making  a  pture  woman  his  wife.  But  that  is  assuredly 
not  the  law  of  Euffland,  and  unless  there  is  to  be  one 
law  for  a  man  and  another  for  a  woman  it  is  impos- 
sible to  suppose  it  ever  could  be.  But  I  do  not 
understand  why  the  accidental  circumstances — first, 
of  misconduct  resulting  in  pregnancy ;  and,  secondly, 
of  that  pregnancy  continuing  to  the  marriage — 
should  constitute  the  momentous  difference 
between  a  valid  and  invalid  marriage.  I 
think  I  ought,  in  fairness,  to  add  that, 
although  Mr.  Bishop  disapproves  the  judgment  of 
the  Court  of  Massachusetts  when  looked  at  in  its 
parts,  he  nevertheless  approves  of  it  as  a  whole. 
**  Though  the  reasoning,"  he  says,  p.  494,  when  thus 
examined,  step  by  step,  appears  ''inadequate,  few  in 
our  American  profession  will  reject  its  conclusion. 
The  true  view  plainly  is  that  here  is  a  cord  of  several 
strands,  no  one  of  which  has  any  strength  to  sustain 
the  result  when  put  upon  it  alone.  But  duly  com- 
bined they  do  sustain  it.  The  effect  of  combination 
pervades  equally  the  law  of  nature  and  the  law  of  the 
land.  In  the  latter  it  is  frequently  manifest,  for 
example,  in  conspiracy,  both  civil  or  criminal,  and  it 
is  manifest  in  every  part  of  the  law  where  there  is 
occasion  for  its  presence."  I  will  only  Bif  that 
metaphor  and  analogy  in  legal  reasoning  are  apt  to 
be  dangerous  guides.  The  above  decision  was  fol- 
lowed, though  under  special  statutes,  in  the  cases 
of  Mcyrris  v.  Morris,  Wright  630;  Ritter  v.  Ritter, 
5  Blackford  Indiana  Eep.  81 ;  and  Carris  v.  Carris, 


9  C.  E.  Green   New  Jersey  Bep*  516.      Some  of 
the   American   courts   have,    however,    felt  bound 
to   limit   the    application    of   the    principle    that 
concealed  pregnancy  at  the  time  of  the  marriage 
vitiates  it.    In  Bcroggins  v.   Scroggins,  3  Dev.  535, 
the  husband  would  not  swear  that  he  believed  hii 
wife  chaste  at  the  time  of  the  marriage,    Both  partieB 
were  white.    After  marriage  a  mulatto  child  was 
bom.    The  marriage  was,  however,  held  to  be  valid, 
on  the  ground,  it  would  appear,  that  the  husband 
should  lukve  detected  his  wife  s  condition.    In  a  later 
case,  Scott  v.  Shu/eldt,  5  Paige  N.  Y.  Ch.  Bep.  43,  itap- 
pears  to  have  been  suggested  as  a  reason  for  this  deci- 
sion that  the  woman  could  not  be  proved  to  have  de- 
ceived her  husband,  as  she  might  not,  at  the  time  of 
marriage,  have  known  whether  he  or  the  negro  was 
the  fatiber.    In  Crehore  v.  CreJiore,  1  Brown,  Mass., 
330,  and  in  Foss  v.  Foss,  12  Allen  26,  the  wife  was 
premant  at  her  marriage  by  a  man  other  than  her 
husband,  but  the  husband  had  been  guilty  of  ante- 
nuptial incontinence  with  her,  and  it  was  hold  that 
he  was  '*  put  on  his  guard  "  or  "  put  on  inquiry,"  and 
so  a  decree  in  his  favour  was  refused.    On  the  other 
hand,  in  a  case  in  California  (Baker  v.  Bakery  13  CaL 
Bep.  87],  it  would  appear  that  the  decision  in  Scroggins 
V.   Scroggins  was  disapproved  of.    I  refer  to  tiieee 
cases  chiefiy  to  show  that  it  has  been  felt  that  even 
the  comparatively  narrow  principle  that  a  marriage 
is  voidable  by  the  pregnancy  of  the  wife  at  the  time 
of  it  by  a  man  other  than  her  husband  must  receive 
still  further  limitations.    I  venture  to  think  that  such 
limitations  could  not  stop  at  the  point  indicated  by 
the  above  decisions.    What  would  be  said  if  the 
husband  did  not  become  aware  of  his  wife's  preg- 
nancy at  marriage  for  a  long  time  after  it,  and  per- 
haps after  the  birth  of  legitimate  chUdren,  as  well 
might  happen  if  a  sailor  left  his  wife  for  a  voyage  soon 
after  marpage,  and  before  his  return  there  was  a 
miscarriage  or  the  child  died  ?    Could  he  many  yean 
after  annul  the  marriage  P  It  is  difficult  to  see  why  not, 
if  he    had  no  means  previously  of  discovering  the 
truth.    Could  he  bastardize  his  children  ?    It  is  also 
difficult  to  see  why  not,  unless  some  further  refine- 
ment be  introduced  into  the  law.     My  belief  is  that* 
to  assent  to  the  proposition  for  which  the  petitioner 
contends  would  be  to  introduce  into  a  law  which  now 
is,  and  beyond  question  should  be,  and  he  believed  to 
be,  certain,  a  new  principle  not  resting  on  any  sound 
basis,  and,  develop  as  it  must  in  several  direcstions, 
sure  to  give  rise  to  many  doubts  and  much  oonfosion. 
To  show  that  this  apprehension  is  not  visionary,  I 
venture  to  quote  the  experience  of   the  Ajmerican 
text- writer  to  whom  I  have   already  referred,  ex- 
pressed in  the  last  edition  of  his  work.  Bishop,  vol.  1, 
p.  452.    Speaking  of  the  subject  of  fraud  in  relation  to 
marriage,  he  writes :  *'  Such  judicial  utterances  upon 
it  as  we  have  are  largely  conflicting,  and  otherwise 
muddled.  So  that,  should  an  author  discussin g  the  sub- 
ject  present  all  the  views,  and  those  only,  which  have 
occurred  to  the  judges  and  found  embodinieDt  in  their 
utterances,  he  would  lead  his  readers  into  a  labyrinth 
of  contradictory  and  chaotic  things,  out  of  ^wluch  the 
practitioner  could  not  readily  discover  a  path."    I 
hope  that  I  may  be  pardoned  for  declining  to  take  a 
step  which,  apparently,  leads  to  such  conaequenoes. 
I  have  to  express  my  acknowledgments  to  the  learned 
counsel  on  both  sides  for  the  great  aid  which  their 
researches  have  afiEbrded  to  me.    I  am  sonrv  for  the 
undeserved  misfortune  of  the   petitioner,   bat  the 
petition  must  be  dismissed. 

Petition  dismissed. 

Solicitors  for  the  petitioner,  Gedge,  Kirhy^  d:  MilUtL 

The  Queen's  Proctor. 
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Vrtbs  <!!CounctL 

(From  the  Supreme  Court  for  Lower  Canada^  Province 
of  Quebec,) 

April?. 

LaBOOQUE  v.  BBATTOHBiaN.  (a.) 

Cfemjwny — Shares — Payment  in  cash — Promoter 8 — Com* 
yiniee  Act,  1867  (30  <fc  81  VicU  c.  131),  «.  25. 

Alihough  an  arrangement  hetween  promoter e  and  a 
company  that  the  former  should  $ell  property  to  be 
acquired  by  the  latter  fur  so  much  cash  and  ao  many 
iharea  is  in  contravention  of  section  25  of  the  Companies 
Ad,  1867  (30  A  31  Vict.  c.  131),  stiU  there  may  be  an 
independent  agreement  on  the  part  of  the  promoters  to 
take  ao  many  shares  presently  payable  in  cash,  and  an 
independent  agreement  by  the  company  to  purchase  the 
property  for  so  much  money  down  which  would  be  per^ 
fedly  legitimate,  provided  the  shareholders  are  fully 
informed  and  a  fair  price  is  given* 

Anything  which  would  be  sufficient  evidence  to  support 
a  plea  of  payment  would  be  payment  tn  cash  within 
section  25  of  the  Companies  Act,  1867. 

Spargo'8  oase,  21  W.  E.  306,  L.  E.  8  Ch.  App.  407, 
approved. 

Thig  was  an  appeal  from  a  deoision  of  the  Sapreme 
Court  for  Lower  Canada,  Proyinoe  of  Qaebeo. 
The  facts  are  set  out  in  their  lordships*  judgment. 

E,  Blake,  Q.C.  (of  the  Canadian  Bar),  for  the 
sppellant. 

Cosens'Eardy,  Q.O.,  Cartmell,  and  Allan,  for  the 
zeipondents* 

The  judgment  of  their  lordships,  Lords  Hebsohbll, 
Wanov,  MAGNAaHTBif,  MoEBis,  and  Shakd,  was 
defiveredby 

Lord  Macnaohten.— The  appellant  is  the  liquida- 
tor of  a  company  called  La  Compagnie  de  Papier  de 
Sorel  incorporated  in  1886  under  an  Act  of  the 
Promdal  Le^n<l&ture  of  Quebec  known  as  "The 
Joint  Stock  Companies  Incorporation  Act."  The 
mthorized  capital  stock  of  the  company  was 
lOO.OOOdols.  dfivided  into  1,000  shares  of  lOOdols. 
€tdi.  The  subscribed  capital  was  55,000dols.,  or  550 
ihares. 

The  reepondents  are  some  of  them  shareholders 
ud  the  rest  the  representatives  of  the  deceased  share- 
holders in  the  company.  The  shareholders,  whose 
lepresentatiFes  are  parties  to  the  action,  together 
vifli  those  of  the  respondents  who  were  themselves 
ihsreholders,  were  the  promoters  of  the  company. 
From  them  the  company  bought  the  property  upon 
which  it  carried  on  its  business ;  and  they  held  the 
whole  of  the  subscribed  stock  with  the  exception  of 
fifty  shares  belonging  to  Mr.  Finlay,  the  manager. 

The  action  was  brought  to  recover  from  the 
lespondents  in  their  individual  or  representative 
espadties  sums  amounting  in  the  aggregate  to 
25,000dols«  Tbe  relief  sought  was  based  on  fraud 
tad  nothings  else.  The  dedaratinn  in  the  action 
pitted  that  altbongh  the  nominal  and  ostensible  price 
of  the  property  was  35,000dol8.  the  real  price 
■etually  paid  was  lO.OOOdols.  only,  audit  charged 
**  '  the  property  was  in  fact  wortii  no  more ;  the 
rence  according  to  the  statement  in  the  declara- 
was  aocoiinted  for  in  the  books  of  the  company 
means  of  entries  which  the  appellant  as  plaintiff 
to  be  false  and  fictitious,  making  it  appear 
the  promoters  had  paid  up  their  sluires  in  full 
rtiile  25,000dolB.  still  remained  unpaid. 


(a.)  Beportod  by  C. 


H.  Gbafton,  Esq.,  Barrister- 
at-Law. 


The  facts  are  not  in  dispute.  The  property  had 
belonged  to  a  company  called  ''The  St.  Lawrence 
Pulp  and  Paper  Co.'*  which  failed  almost  immediately 
aftcorit  commenced  operations.  The  liquidator  put 
the  property  up  for  sale  by  auction  in  March,  1886. 
It  was  then  bought  by  or  on  behalf  of  four  persons 
interested  in  the  old  company  for  the  sum  of 
9,000dol8.  The  purchasers  entered  into  communica- 
tion with  certain  persons  described  by  the  respondent 
Beauchemin,  who  was  one  of  their  number,  as 
"  capitalists,"  with  the  view  of  forming  a  new  com- 
pany and  re-establishing  the  business.  M.  Beauche- 
min was  called  as  a  witness  by  the  Dlaintiff.  He  said 
that  the  four  pturchasers  representea  that  the  property 
which  they  had  bought  was  worth  50,000dols.,  but 
that  he  would  not  te3ce  it  at  that  price,  and  as  the 
result  of  neffotiations  it  was  agreed  that  the  property 
should  be  sold  to  the  new  company  as  soon  as  it  was 
formed  for  35,000dols.,  and  that  the  difference 
between  that  sum  and  the  auction  price  which,  by 
the  addition  of  interest  and  incidentcJ  expenses,  was 
brought  up  to  10,000dols.,  shoidd  be  for  the  benefit 
of  the  promoters  of  the  new  company,  that  is,  for  the 
four  purchasers  and  M.  Beauchemin  and  his 
friends. 

The  evidence  as  to  value  was  dear  and  uncontra- 
dicted. A.  M.  Pontbriand,  a  manufacturer  living  in 
Sorel,  who  was  interested  in  the  old  company,  was 
called  for  the  defence.  His  firm,  he  said,  had  made 
the  machinery  and  put  it  up.  He  knew  the  property 
well.  Including  land,  buildmgs,  and  machinery,  it  had 
cost  about  80,000dol8.,  a  sum  which  unfortunately 
exhausted  the  whole  of  the  capital  of  the  company. 
He  valued  the  property  at  the  time  of  the  liquidation 
of  the  old  company  at  41,150dols.  At  the  time  of 
the  sale  the  machinery  was  in  perfect  order,  but  the 
buildings  required  some  slight  repairs,  which  might 
cost  l,000dols.  or  so.  For  the  purpose  of  a  paper 
manufactory  the  property  was,  he  considered,  worth 
40,000dols.  It  would  have  cost  the  new  company 
from  50,000  to  55,000dols.  to  provide  itself  with 
similar  works  elsewhere. 

On  the  5th  of  May,  1886,  the  promoters  and  Mr. 
Finlay,  who  had  then  joined  the  enterprize,  having 
subscribed  between  them  55,000dols.  towards  the 
joint  stock  of  the  proposed  undertaking,  held  a  pro- 
visional meeting  as  shareholders  in  the  new  company. 
The  meeting  appointed  provisional  directors,  and 
authorized  uiem  to  make  an  immediate  call  on  the 
capital  subscribed  and  to  apply  for  incorporation.  The 
directors  accordingly  met  and  made  a  call  of  75  per 
cent.,  payable  on  the  20th  of  May. 

On  the  26th  of  June,  1886,  a  petition  for  incorpor- 
ation was  presented  on  behalf  of  the  shareholders  in 
the  new  company.  The  petition  set  forth  the  parti- 
culars required  by  the  Act,  including  the  names  of 
the  shareholders  and  the  amounts  subscribed  by 
them  respectively.  Letters  patent  incorporating  the 
new  company  were  duly  granted  on  the  dth  of 
August. 

On  the  3rd  of  September  a  meeting  of  the  share- 
holders was  held ;  the  minutes  of  the  former  meetings 
were  read  and  adopted,  and  directors  were  appointed. 
At  a  meeting  of  the  directors  held  on  the  same  day 
the  president,  M.  Beauchemin  was  authorized  to  sign 
in  the  name  of  the  company  the  deed  of  sale  of  the 
property  and  to  acquire  it  from  the  then  owners  for 
the  price  of  35,000dols.,  and  a  final  call  was  made  of 
25  per  cent.,  payable  on  the  16th  of  October. 

In  September,  1886,  the  promoters  were  credited 
in  the  books  of  the  company  with  payment  in  full  of 
their  shares.  The  amounts  so  credited  were  paid 
half  in  cash  and  half  by  receipts  given  to  the  com- 
pany by  the  vendors  to  the  extent  of  25,000dol8«  on 
account  of  the  purchase  price  of  the  property. 
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Petty  CouiToni. 


LAKOOQXTE  v.  BBAI70H£MIN. 


Privy  Counco. 


After  working  for  about  two  years  and  a-half  the 
company  went  into  liquidation.  In  June,  1889,  the 
appellant  was  appointed  li(][uidator  and  in  Maroh, 
1890,  he  was  autiiorized  to  institute  this  action. 

The  action  came  on  to  be  heard  before  the  superior 
court  on  the  24th  of  November,  1894,  when  it  was 
dismissed  with  costs.  The  court  held  that  the 
plaintiff  had  failed  to  prove  the  material  allegations 
of  his  declaration.  The  judgment  was  affirmed  on 
appeal  by  the  superior  court  sitting  in  review  on  the 
3l8t  of  December,  1895. 

It  appears  from  the  reasons  given  by  the  Honour- 
able Jette,  J.,  that  the  only  question  argued  before 
the  Court  of  Review  was  whether  the  shares  of  the 
promoters  were  paid  in  full,  having  regard  to  the 
provisions  of  article  4722  of  the  Bevised  Statutes  of 
Quebec,  which  formed  part  of  the  statute  imder 
which  the  company  was  incorporated.  That  article 
so  far  as  is  matenal  to  the  present  question  is  as 
follows : 

(1.)  The  capital  stock  of  all  joint-stock  companies 
shall  consist  of  that  portion  of  the  amount  author- 
ized by  the  charter  which  shall  have  been  bond  fide 
subscribed  for  and  allotted,  and  shall  be  paid  in 
cash. 

(5.)  Every  form  and  manner  of  fictitious  capitaliza- 
tion of  stock  in  any  joint-stock  company,  or  the 
issuing  of  stock  whidi  is  not  represented  by  a  legiti- 
mate and  necessary  expenditure  in  the  interest  of  such 
company,  and  not  represented  by  an  amount  of  cash 
paid  into  the  treasury  of  the  company  which  has  been 
expended  for  the  promotion  of  the  objects  of  the 
company,  is  prohibited,  and  all  such  stodc  shall  be  null 
and  void. 

Jett§,  J.,  considered  that  paragraph  1  of  article  4722, 
which  was  originally  enacted  as  section  1  of  the 
Quebec  statute,  47  Vict.  c.  73,  was  a  reproduction 
more  or  less  exact  of  section  25  of  the  Iinperial  sta- 
tute known  as  the  Companies  Act,  1867.  Construing 
the  expression  "  paid  in  cash  "  in  article  4722,  para- 
graph 1,  by  the  light  of  well-known  English  author- 
ities as  to  the  meaning  of  the  same  words  in  section 
25  of  the  Imperial  statute  of  1867,  his  honour  held 
that  the  shares  of  the  promoters  were  fully  paid. 

Before  their  lordships  an  attempt  was  made  to  re- 
open the  charge  of  fraud  which  seems  to  have  been 
abandoned  m  the  Court  of  Review.  It  was  urged 
that  the  price  of  the  property  was  not  fixed  or  con- 
sidered by  an  independent  board  of  directors,  and 
that  in  this  respect  the  transaction  was  improper  and 
fraudulent.  This  argument  seems  to  be  based  on  a  mis- 
conception of  the  decision  in  Erlanger  v.  New  Sombrero 
PhosphaU  Co,,  27  W.  R.  65,  8  App.  Cas.  1218,  where  the 
facts  were  very  different.  In  tiie  present  case  it  was 
not  diluted  that  every  single  shareholder  was  per- 
fectly aware  of  all  the  circumstances  attending  the 
formation  of  the  company,  and  that  nobody  was  or 
could  have  been  deceived.  Indeed,  their  lordships 
agree  with  the  opinion  of  Jett^,  J.,  who  prefaced  his 
judgment  by  observing  that  the  promoters  acted  in 
perfect  good  faith,  and  that  the  vaJue  of  the  property 
was  proved  to  be  35,000dols.  ^t  the  least 

The  learned  counsel  for  the  appellant  then  con- 
tended that  the  understanding  between  the  parties 
was  that  the  property  should  be  sold  for  so  much  in 
cash  and  so  much  in  shares.  It  was  admitted  that  if 
this  had  been  the  real  arrangement  it  would  be  in 
contravention  of  the  statute.  But  the  evidence  is  all 
the  other  way.  According  to  the  evidence  there  was 
an  independent  agreement  on  the  part  of  the  promoters 
to  take  so  many  shares  presently  payable  in  cash  and 
an  independent  agreement  by  the  company  to  purchase 
the  property  for  so  much  money  down.  There  was 
not  even  an  attempt  in  cross-examination  to  shake  the 
testimony  on  this  point. 


The  appellant's  counsel  were  at  last  driven  to  ques- 
tion the  authority  of  8pargo*8  case,  21 W.  R.  306,  L.  B. 
8  Ch.  App.  407,  and  the  long  line  of  decisions  in  whick 
that  case  has  been  approved  and  followed.  They 
pointed  out  that  on  more  than  one  occasion  Spar^^t 
case  has  been  disapproved  by  the  present  Lord  Chan- 
cellor {In  re  Johannesburg  Hotel  Co.,  39  W.  R.  260, 
[1891]  1  Ch.  119 ;  Ooregum  Co.  v.  Roper,  41  W.  E.  M, 
[1892]  A.  C.  125)  and  they  asked  their  lordships  not 
to  foUow  it. 

Their  lordships  are  not  prepared  to  dissent  from  ths 
decision  in  Sparg6*»   case.    It  is  a  decision  of  the 
highest  authority.    It  was  pronounced  by  James  and 
Mellish,  L.JJ.,  and  the  view  which  those   eouneat 
judges  expressed  had,  as  appears  from  their  judg- 
ments, the  approval  of  Seibome,   L.C.      Baferring 
to  FothergiWa  case,  21  W.  R.  301,  L,  R.  8  Ch.  App. 
270,  in   which  section   25  of  the  Act  of  1867  was 
considered,  and  in  which  judgment  had  been  de- 
livered only  the  day  before  by  the  Lord  Chancellor 
and  the   Lords    Justices,    James,    L.J.,    made   the 
following  observations,  which   are  not  inapplicable 
to  the  facts  of  the  present  case:    **  It  was  said  by 
the   Lord    Chancellor — and   we    entirely    ooncnrred 
with  him — that   it  could  not   be  right  to  put  any 
construction   upon  that  section   which  would  lead 
to    such    an    absurd    and    unjustifiable    result    as 
this,  tiiat  an  exchange   of  cheques    would   not  be 
payment  in  cash,  or  that  an  order  upon  a  banker  to 
transfer  money  from  the  account  of  a  man  to  the 
account  of  a  company  would  not  be  payment  in  cash. 
In  truth  it  appeared  to  me  that  anything  which 
amounted  to  what  would  be  in  law  suffident  evidence 
to  support  a  plea  of  payment  would  be  a  payment  in 
cash  within  the  meanmg  of  this  provision.    ...    If 
a  transaction  resulted  in  this,  that  there  was  on  the 
one  side  a  bond  fide  debt  payable  in  money  at  onoe  for 
the  purchase  of  property,  and  on  the  other  side  a 
bond  fide  liability  to  pay  money  at  once  on  shares,  so 
that  if  bank  notes  had  been  banded  from  one  side  of 
the  table  to  the  other  in  payment  of  calls  they  might 
legitimately  have  been  handed  back  in  payment  for 
the  proper^,  it  did  appear  to  me  in  FothergiWs  out, 
and  does  appear  to  me  now,  that  this  Act  of  Parlia- 
ment did  not  make  it  necessary  that  the  formality 
should  be  gone  through  of  the  money  being  handed 
over  and  taken  back  again;  but  tlmt,  if   the  two 
demands  are  set  off  against  each  other,  the  shares  have 
been  paid  for  in  cash.     .     .     •    Supposing  the  trans- 
action to  be  an  honest  transaction,  it  would  in  a  couit 
of  law  be  sufficient  evidence  in  support  of  a  plea  of 
payment  in  cash,  and  it  appears  to  me  that  it  is 
sufficient  for  this  court    sitting   in    a    winding-up 
matter.      Of  course,   one    can  easily  conceive  that 
the  thing  might  have  been  a  mere  sham,  or  evasion* 
or   trick  to    get  rid   of   the  effect  of   the  Act  of 
Parliament,  but  any  sugg^tion  of  shaniy  or  fraud, 
or  deceit    seems  to  be  entirely  out   of    the  qaei- 
tion  in  this  case,  because  everybody  in  the  company 
knew  of  the  transaction;   every  shareholder  of  the 
company  was  present  and  was  a  party  to  the  resdn- 
tion ;  there  was  no  deceit  practised  on  smy  creditor, 
nor  was  there  any  registration  of  these  shares  except 
as  shares  paid  up.    This  seems  to  me  to  dispose  of  tfas 
case."     <*  It  is  a  general  rule  of  law,"  added  MeOisl^ 
L.  J.,  "  that  in  every  case  where  a  transaction  resolvel 
itself  into  paying  money  by  A.  to  B.  and  then  hand* 
ing  it  back  by  B.  to  A.,  if  the  parties  meet  together  and 
agree  to  set  one  demand  against  the  other,  th^neednol 
go  through  the  form  and  ceremony  of  l>Mi<iiiig  thi 
money  backwards  and  forwards.*'    B^en  if  this  hDi 
of  argument  were  less  convincing  than  it  appean  to 
their  lordships  to  be,  they  would  not  be  di^^Mwd  ta 
disturb  an  authority  which  has  been  aooepted  and 
acted  on  for  more  tluui  twenty  years. 
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COIJBT  OP  AFPEAIi. 


SToms  V.  Pbess  Absooutiok  (Ldcitxd). 


GOTTBT  OF  ApPBAIi. 


It  u  to  be  obseired  that  in  the  Quebeo  statute  the 
expression  "paid  in  cash "  oooors  in  one  place  and 
"paid  in  oash  into  the  treasury  of  the  company  "  in 
another,  from  which  it  may  be  inferred  that  '*  x>ay- 
ment  in  cash  *'  does  not  necessarily  and  in  aU  oases 
mean  "  payment  into  the  treasury  of  the  company." 

hi  the  result  their  lordships  will  humbly  advise  her 
Majesty  that  the  appeal  ought  to  beNiismissed.  The 
sppeUants  will  x>ay  the  costs  of  the  appeal. 

It  appears  that  during  the  pendency  of  the  appeal 
prooeedmgs  were  stayed  against  two  of  the  respond- 
ents, agamst  each  of  whom  the  claim  was  under  the 
appealable  limit.  The  order  will  include  the  dis- 
missal  of  the  appeal,  with  the  usual  consequences  as 
against  those  two  respondents. 

Solicitor  for  the  appellants,  8.  F.  BUike. 

Solidtor  for  the  respondents,  Guy  Ellis. 


Ooutt  Of  Aypeal 

From  0.  B.  Div.  \ 

(Lord  Esher,  M.B.,  and  A.  L.  [  June  15. 

Smith  and  Bigby,  L.JJ.}       ) 

Stohb  v.  Pbess  Assooiation  (Limited),  (a.) 

Libel^Consolidaiion  of  ctdiona — Actions  against  differ ^ 
eni  defendants  for  same  lihel — Time  for  making  order 
—Law  of  Libel  Amendment  Acty  1888  (51  iSh  52 
Vict.  c.  64),  s.  5. 

An  order  may  he  made  under  section  5  of  the  Law  of 
Libel  Amendment  Act,  1888,  consolidating  actions  by  the 
same  plaintiff  against  different  defendants  in  respect  of 
the  same  libel  before  the  defences  in  the  actions  have  been 
ddivered. 

Appeal  from  an  order  made  at  chambers. 
The  plaintiff  brought  an  action  for  libel  against  the 
Fiess  Association,  and  sixteen  other  actions  in  respect 
of  the  same  libel  against  the  proprietors  of  sixteen 
newspapers.  The  Press  Association  had  sent  the  Ubel 
oompkained  of  to  the  yarious  newspapers  which  pub- 
liihedit 

The  defendants,  before  the  defences  were  deUvered, 
took  out  a  summons,  under  section  5  of  the  Law  of  libel 
Aniendment  Act,  1888  (51  &  52  Vict.  c.  64),  to  have  the 
actions  oonaolidated.  By  section  5 :  '*  It  shall  be  com- 
petent for  a  judge  or  the  court,  upon  an  application 
py  or  on  behalf  of  two  or  more  defendants  in  actions 
in  respect  to  the  same,  or  substantially  the  same,  libel 
hrought  by  one  and  the  same  person,  to  make  an 
Mder  for  the  consolidation  of  such  actions,  so  that 
they  shall  be  tried  together.    ...    In  a  consoli- 
dated actioii  nndar  this  section  the  jury  shall  assess 
the  whole  amount  of  the  damages  (if  any)  in  one 
nun,  but  a  separate  Terdict  shall  be  taken  for  or 
against  each  defendant,  in  the  same  way  as  if  the 
aoiiooa  oonaolidated  had  been  tried  separately ;  and 
a  the  jury  shall  have  found  a  verdict  against  the 
defendant  or  defendants  in  more  than  one  of  the 
actions  so  oonaolidated,  they  shidl  proceed  to  appor- 
tion the  amonnt  of  damsjg^  which  they  shaU  have  so 
found  between  and  agamst  the  said  last-mentioned 
delendantB ;  and  the  judge  at  the  trial,  if  he  awards 
to  the  plflintAJf  the  costs  of  the  action,  shall  there- 
upon make  aach  order  as  he  shall  deem  just  for  the 
^)portioiimeiit  of   such  costs  between  and  against 
sodi  defendants." 

(a.)  Reported  by  W.  F.  Babby,  Bsq.,  Banister- 
at-Ijaw. 


It  was  stated  at  the  hearing  of  the  summons  that 
the  only  defences  would  be  payment  into  court. 

The  master  ordered  the  actions  to  be  consolidated 
directly  the  defences  were  delivered.  The  judge 
ordered  the  actions  to  be  consolidated  at  once. 

The  plaintiff  appealed. 

Eufus  Isaacs,  for  the  plaintiff. — ^A  consolidation 
order  under  section  5  can  only  be  made  after  the 
defences  have  been  delivered,  or  at  any  rate  to  take 
effect  after  the  defences  have  been  delivOTed.  The 
effect  of  this  order  is  to  allow  one  defence  to  be 
delivered  on  behalf  of  all  the  defendants,  and  to 
allow  the  defendants  to  make  one  ^yment  into  court 
to  cover  all  the  actions.  The  section  does  not  allow 
that.  The  words  <<  sothat  they  shall  be  tried  together" 
show  that  the  actions  are  to  be  consolidated  for  the 
purposes  of  trial  only.  The  section  contemplates 
separate  x>ayments  into  court,  because  the  jury  must 
find  separate  verdicts  for  or  against  each  defendant. 
It  would  be  most  embarrassing  to  the  plaintiff  to 
have  one  x>ayment  into  court  on  o^alf  of  all  defen- 
dants, beoause  the  libel  is  more  serious  on  account  of 
the  head-lines  inserted  and  the  damages  different  in 
some  cases  than  in  others.  The  amount  paid  into 
court  in  each  action  ought  to  be  stated,  so  that  the 

Slaintiff  may  see  whether  the  sum  paid  in  is  sufficient, 
'o  save  the  cost  of  separate  defences  ^e  plaintiff  is 
willing  to  accept  one  defence,  provided  that  it  is 
specified  how  much  each  defendant  pays  into  court. 

Temple  Franks  («7.  E.  Bankes  with  him),  for  the 
defendants,  was  not  called  upon. 

Lord  ESHEB,  M.B. — ^In  this  case  an  apparently 
serious  libel  has  been  published  about  the  plaintiff. 
It  was  published  in  this  way :  A  news  agency  pub- 
lished it  and  communicated  it  to  various  newspapers. 
The  plaintiff,  in  order,  as  he  says,  to  vindicate  his 
character,  has  brought  seventeen  actions  in  respect  of 
the  same  libel.  The  Law  of  Libel  Amendment  Act, 
1888,  states  what  may  then  be  done  under  those  cir- 
cumstances. The  defendants  may  ask  for  an  order 
under  section  5  consolidating  the  actions.  That 
section  leaves  the  matter  in  the  judge's  discretion. 
The  judge  has  a  discretion  to  make  the  order  for 
consolidation,  so  that  the  actions  shall  be  tried 
together.  There  is  nothing  said  about  the  time  when 
he  is  to  make  the  order.  If  the  order  were  not  to 
have  been  made  until  after  defence  delivered  or  issue 
joined,  the  section  would  have  said  so.  It  is  insisted 
on  behalf  of  the  plaintiff  that  separate  defences  should 
be  delivered,  and  that,  unless  that  be  done,  the  latter 
part  of  the  section  cannot  be  worked.  I  do  not  agree 
with  that  contention.  According  to  the  section,  the 
jury  must  assess  the  whole  amount  of  the  damages  in 
one  sum.  That  is  the  onl^  sum  the  plaintiff  has  to 
do  with.  A  separate  verdict  must  then  be  taken  for 
or  against  each  defendant  in  the  same  wa^  as  if  the 
actions  had  been  tried  separately.  If  the  jury  find  a 
verdict  against  the  defendant  in  more  than  one  action, 
the^  must  apportion  the  amount  of  the  damages 
which  they  shall  have  so  found  between  and  against 
such  last-mentioned  defendants.  If,  for  instance,  the 
jury  assess  the  damages  at  £60,  and  find  separate 
verdicts  against,  say,  six  separate  defendants,  they 
must  then  apportion  the  £60  as  against  the  different 
defendants.  They  may  apportion  £10  against  each, 
or  may  award  £30  or  £40  against  the  principal 
libeller  and  apportion  the  balance  among  the  remain- 
ing five  in  equal  or  different  sums.  That  apportion- 
ment cannot  affect  the  sum  payable  to  the  plaintaflL 
The  whole  object  of  the  Ace  is  to  prevent  multiplicity 
of  defences  and  multiplicity  of  costs.  It  is  said  that 
this  view  will  create  a  difficulty  about  costs ;  but  I 
cannot  think  so,  beoause  the  judge  at  the  trial  has 
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fall  power  under  the  section  to  apportion  the  costs  as 
he  deems  just  between  and  against  the  defendants. 
The  appeu  most  be  dismissed. 

A.  L.  Smith,  L.J.— This  Act  was  passed  for  the 
purpose  of  relieving  defendants  from  a  multiplicity  of 
actions.  The  Press  Association  published  the  libel  by 
sending  it  to  various  newspapers  and  the  various 
newspapers  copied  it,  and  the  plaintiff,  in  order  to 
clear  his  character,  sued  the  Press  Association  and 
sixteen  newspapers.  That  is  exactly  the  state  of 
things  which  the  Act  was  passed  to  put  an  end  to. 
The  seventeen  libels  being  substantially  the  same  the 
defendants  took  out  a  summons  to  have  the  actions 
consolidated.  It  must  be  taken  that  all  the  defen- 
dants are  merely  going  to  pay  money  into  court  as  a 
defence.  The  master  ordered  the  actions  to  be  con- 
solidated after  the  defences  were  delivered.  The 
result  would  be  that  there  would  be  seventeen 
different  statements  of  defence  and  seventeen  separate 

Payments  into  court.  The  judge  varied  this  order 
y  directing  the  consolidation  to  take  place  at  once. 
It  is  said  that  the  judge  had  no  power  to  do  that 
under  the  Act.  The  Act  does  not  specify  any  time 
when  the  order  is  to  be  made.  It  is  said  that  the 
words,  *'  so  that  they  shall  be  tried  together,"  mean 
that  the  order  is  not  to  be  made  until  after  the 
defences  have  been  delivered.  I  cannot  find  that  in 
the  section.  It  seems  to  me  that  the  judge  may  at 
any  time  order  the  actions  to  be  consolidated.  The 
order  of  the  learned  judge  was  therefore  right. 

BiGBY,  L.J. — ^This  Act  was  passed  with  the  object 
of  diminishing  costs  where  more  than  one  action  was 
brought  in  respect  of  the  same  libel.  Section  5  gives 
a  discretion  to  the  judge.  It  contemplates  that  the 
defendants  may  put  in  different  defences,  and  that  a 
verdict  may  be  found  against  some  of  the  defendants 
and  in  favour  of  others.  What  is  a  judge  to  do  when 
he  is  asked  to  consolidate  actions  under  this  section  P 
He  will  naturally  ask  what  the  defences  are  going  to 
be.  If  he  is  told,  as  he  was  here,  that  the  defendants 
are  all  going  to  pay  money  into  court,  he  sees  at  once 
that  separate  defences  are  not  necessary.  The  only 
question  in  such  a  case  would  be  whether  the  sum 
paid  into  court  was  enough.  If  the  jury,  by  their 
verdict,  find  that  it  is  enoueh,  the  judge  will  then  tell 
the  jury  to  find  a  verdict  for  all  the  defendants.  In 
these  circumstances  I  think  that  the  order  is  right. 
I  do  not  say  that  the  judge  ought  to  make  an  order 
which  will  have  the  effect  of  excluding  separate 
defences.  He  has  jurisdiction  to  make  the  order  at 
once,  but  if  he  finds  that  separate  defences  are  going 
to  be  put  in  he  ought  to  make  his  order  in  such  a  form 
as  not  to  prevent  3ie  defendants  from  raising  separate 
defences. 

Appeal  diamiased. 

Solicitors  for  the  plaintiff,  C,  J.  Smith,  &  Hudaon. 

Solicitors  for  the  defendants,  Lewis  &  Lewis. 


May  31. 


Prom  Chan.  Div.     ^ 

(Lindley,  Lopes,  and  ( 

Rigby,  L.JJ.)        j 

Thb  Huddersfield  Cobporation  v.  The  Bayens- 
THOBPE  Ubban  Distbiot  Council,  (a.) 

Water  supply  —  Local  Government  —  Alteration  of 
boundaries  —  Construction  of  waterworks  —  Public 
Health  Act,  1875  (38  <fc  39  Vid.  c.  55),  ss.  61,  52— 

(a.)  Reported  by  J.  I.  Stiblino,  Esq.,  Barrister- 
at-Law, 


Local  Government  Ad,  1888  (51  <fe  52  Vid.  c.  41). 
ss.  57,  59— LooaZ  Government  Ad,  1894  (56  <&  57 
Vid.  c.  73),  s.  36  (2). 

Where  an  area  has  been  added  to  the  dititrid  of  a  local 
authority  by  an  order  of  the  county  council,  the  local 
authority  enquire  a  right  to  supply  the  added  area  with 
water  under  sedioA  51  of  the  Public  Health  Ad,  1875. 
But  this  right  is  controlled  by  sedion  52  of  the  same  Ad, 
and,  therefore,  before  *'  condruding  "  waterworks  within 
the  added  area,  notice  must  be  given  to  every  existing 
water  company  whose  limits  of  supply  indude  the  addei 
area.  And  laying  pipes  to  exteiui  the  local  authority's 
existing  water  system  into  the  added  area  is  **  con' 
struding  "  waierworke  within  sedion  52. 

Clevdand  Water  Co.  v.  Redcar  Local  Boaid,  43 
W.  E.  90,  [1895]  1  Gh.  168,  approved  but  distin- 
guished. 

Decision  of  North,  J.  (ante,  p.  436),  reversed. 

This  was  an  appeal  by  the  plaintiffs  from  a  decision 
of  North,  J.  (reported  ante,  p.  436,  [1897]  1  Ch.  652), 
and  raised  the  questions — first,  what  rights  an  order 
of  a  county  council  adding  a  district  to  the  jurisdiction 
of  a  local  authority  gave  the  local  authority  with 
regard  to  the  water  supply  of  the  district  so  added; 
and  secondly,  whether  the  laying  pipes  by  the  local 
autiiority  within  the  added  district  as  an  extension 
of  the  water  supply  in  their  old  district  was  '*  oon- 
structing  waterworks"  within  section  52  of  the  Public 
Health  Act,  1875. 

The  facts  are  fully  reported  in  the  report  of  the 
case  in  the  court  below,  and  can  be  shortly  stated  hers 
as  follows :  The  plaintiffs  were  the  Hudderafteld  Cor- 
poration suing  as  a  local  authority  having  limits  of 
supply  ezten£ng  beyond  their  municipal  area.  The 
defendant  council  were  an  urban  district  authority 
who  take  water  in  bulk  from  Dewsbury  and  distribute 
it  to  customers  in  their  own  district.  Their  pre- 
decessors were  many  years  ago  the  Ravensthoipe 
Local  Board,  having  a  district  which  formed  part  of 
the  township  and  parish  of  Mirfield,  the  parish  and 
township  being  conterminous.  The  rest  of  the  town- 
ship of  Mirfield  also  became  an  urban  district, 
governed  bv  the  Mirfield  Local  Board.  By  an  Act 
of  1871  the  limits  of  the  water  supply  of  the  Hadders- 
field  Corporation  were  enlarged  so  as  to  include  the 
township  of  Mirfield.  The  Huddersfield  OorpoT&tioii 
did  not  actually  supply  with  water  any  part  of  tiie 
Ravensthorpe  district,  which  was  supplied  by  its  own 
local  authority;  but  the  Huddersfield  Corporation 
did  supply  the  other  part  of  the  Mirfield  township, 
includmg  a  small  piece  of  about  20  acres,  the  subject 
of  this  action. 

By  an  order  of  the  West  Riding  County  Oounoil, 
made  in  March,  1895,  and  duly  confirmed  by  the 
Local  Government  Board  under  the  Local  €h>vem- 
ment  Act,  1888,  the  20  acres  of  Mirfield  mentioned 
above,  and  another  somewhat  larger  pieoe,  were 
transferred  from  the  district  of  the  Mirfield  Urban 
Council  to  that  of  the  Ravensthorpe  XJrbaii  GonndL 
The  order  transferred  to  the  defendant  ooonoU  "  all 
the  rights,  liabilities,  and  obUgations  which  an 
attachmg  to  the  Mirfield  Council,  wholly  in  respect 
of  the  added  area,  and  all  property  within  sooh 
area,  vested  in"  the  same  counciL 

The  Ravensthorpe  authority  had  lately  taken  steps 
to  lay  pipes  in  the  20  acres  for  the  purpose  of  supply- 
ing water  to  that  part  of  the  added  district.  The 
plaintiffs  applied  by  motion  in  this  action  for  an 
m junction  to  restrain  the  defendants  from  construct- 
ing waterworks  in  this  part  of  their  added  district 
without  having  given  the  notice  required  by  sectioB 
52  of  the  Public  Health  Act,  1875,  to  the  plaintilb 
as  being  the  water  authority  actually  supplying  tlM 
district, 
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Section  51  of  the  Public  Health  Act,  1875,  empowers 
urban  local  authorities  to  construct  waterworks  for 
the  supply  of  water  in  their  district.  Section  52 
proYides  that  ''before  commencing  to  construct 
waterworks  within  the  limits  of  supply  of  any  water 
company  empowered  to  supply  water  they  shall  give 
written  notice  to  every  water  company  within  whose 
limits  of  supply  the  local  authority  are  desirous  of 
supplying  water ;  and  it  shall  not  be  lawful  for 
the  local  authority  to  construct  any  waterworks 
within  such  limits,  if  and  so  long  as  any  such  corn- 
puny  are  able  and  willing  to  supply  water  proper 
aod  sufficient  for  all  reasonable  purposes  for  which 
it  is  required  by  tbe  local  authority." 

North,  J.,  held  that  the  defendants  were  not 
bound  to  give  any  previous  statutory  notice  to  the 
plaintiffs  of  the  defendants'  intended  extension  of 
their  waterworks  into  the  added  area ;  and  that  such 
extension  was  not  *'  constructing  waterworks  **  within 
the  meaning  of  section  52. 

The  plaintiffs  appealed. 

Stnn/en  Eady,  Q»C,t  and  A.  Olen,  for  the  appel- 
lants.— ^The  defendants  by  extending  their  mains  into 
a  new  area  are  constructing  waterworks  within  a  new 
district.  They  are  bound  to  eive  us  notice  under 
section  52  of  the  Public  HeaKh  Act.  We  submit 
that  they  had  waterworks  in  their  old  district,  and 
they  are  now  oonstructinff  them  in  a  new  district. 
The  alteration  of  the  boundaries  is  immaterial. 
Sections  57  and  59  of  the  Local  Gbvemment  Act, 
1888,  do  not  authorize  the  county  councils  to  take 
away  any  rights.  If  they  have  the  power  to  deprive 
us  of  our  monopoly  at  aU  it  must  be  under  section 
59  and  there  is  nothing  in  that  section  to  authorize 
them. 

They  also  referred  to  Cleveland  Water  Co.  v.  Bedcar 
Local  Board,  43  W.  E.  90,  [1895]  1  Ch.  168  ;  West 
Surrey  Water  Co.  v.  CherUey  Union,  43  W.  B.  6, 
[1894]  3  Ch.  513 ;  and  to  the  FubUc  Health  Act, 
1875.  88.  51,  55, 64. 

Vernon  Smith,  Q.C.,  and  B.  C.  Glen,  contra,— The 

defendants  have  a  concurrent  right  with  the  plaintiffs 

to  supply  water.  This  case  comes  within  the  decision  in 

the  Bedcar  case.  If  we  were  extending  our  mains  within 

the  old  district  we  should  be  exactly  within  that  case, 

and  tlie  position  here  is  similar.    Sections  57  and  59 

of  the  Iiocal  (Government  Act  are  important.    First, 

there  has  to  be  an  inquiry,  and  then  the  county 

ooanoil  can  make  an  order.      Then  the  Act  provides 

for  the  extension  of    the   jurisdiction  of  any  local 

aathority.     [LiNDLBY,  L.J. — ^Is  this   jurisdiction  ?] 

Tea,   it  is  jurisdiction  as  regards  the  water  supply 

under    the   Public   Health   Act.      [Bioby,    L.J. — 

AMmning  your  contention  is  right,  did  Uie  order 

piTovide  any  jurisdiction  P]    We  submit  it  did.    The 

added  portions  are  to  be  in  exactly  the  same  position 

as  the  old  district.    Section  51  of  the  Public  Health 

Act  does  not  apply  here  at  aU.    When  the  area  is 

added  we  become  the  authority  entitled  to  supply 

We   are   only   contenoing   for  concurrent 

Putting  in  these  mains  would  not  have 

oonstmotion  of   waterworks  within  the  old 

dialaricst,  and  we  submit  it  is  not  a  construction  of 

WBterwozks  within  the  added  district.    Even  if  this 

ia  A  oonstmotion  of  waterworks  the  injunction  should 

be   limited  to  prevent  us  supplying  water  to  third 

partieB :  West  Surrey  Water  Co.  ▼.  Chertsey  Union. 

'So  reply  was  caUed  for. 

r«m>LEY,  L.J.  —  We  are  all  of  opinion  that 
Kortfa,  J.'s,  view  cannot  be  supported.  In  order 
to  soake  my  own  opinion  dear,  I  will  state 
rerjr  abortly  how  the  point  arises.  [His  lordship 
"the  facts,  and  continued:]     Now  we  have 


to  consider  this,  whether  the  e£Eect  of  the  order  of 
the  county  council  in  1895  rectifying  the  boundaries 
of  Mirfield  parish  —  because  that  is  really  what 
it  was — and  putting  this  little  added  bit  into  the 
Bavensthorpe  district  has  extended  the  power  of 
the  Bavensthorpe  district  council  to  supply  that 
added  bit  with  water.  Now,  to  a  certain  extent  it 
appears  to  me  that  it  has,  because  by  the  addition  of 
that  added  piece  to  Bavensthorpe  section  51  of  the 
Public  Health  Act,  1875,  comes  into  operation.  But 
section  51  is  followed  by  section  52,  which  is  in  the 
nature  of  a  proviso,  and  what  the  plaintiffs  say  is  this : 
"  There  is  nothing  in  the  order  of  the  county  council 
which  has  deprived  us  of  our  right  to  supply  this  added 

giece  with  water,  and  although  you  (the  defendants) 
ave  got  a  right  to  supply  water  to  this  added  piece 
by  reason  of  the  transfer  of  that  piece  to  your  district 
that  right  of  yours  is  controlled  by  section  52  of  the 
Act  of  1875,  and,  in  short,  you  cannot  supply  that 
added  piece  unless  we  are  unable  or  unwulmg  to 
supply  it  ourselves. "  Now,  that  must  depend  not  only 
upon  section  52  of  the  PabUc  Health  Act,  but  upon 
the  terms  of  the  order  of  the  county  council  and 
upon  the  authority  under  which  that  order  was  made. 
If  you  look  at  the  order  itself  one  is  struck  by  the 
circumstance  that  there  is  nothing  whatever  in  it 
about  water.  Whether  the  county  council  in  making 
th^t  order  contemplated  such  a  discussion  as  this  I  do 
not  know,  but  so  far  as  words  go  there  is  not  a  word 
to  lead  one  to  suppose  that  their  attention  was  drawn 
to  it  at  aU. 

Now,  turning  from  the  terms  of  that  order  to 
the  authority  under  which  it  is  made,  it  is  to  be 
found  in  the  Local  Government  Act  of  1888,  sec- 
tions 57  and  59 ;  our  attention  has  been  called  to 
them.  I  do  not  wish  to  express  a  decided  opinion 
upon  them,  but  I  doubt  very  much  whether  the 
county  council  had  power  to  do  anything  of  the  sort. 
There  are  some  general  words  which  might  possibly 
warrant  it,  but  I  confess  I  have  very  grave  doubts 
about  it,  and  even  if  they  had  the  power  'there 
is  not  a  word  in  the  order  to  show  that  they  have 
exercised  it.  Therefore  it  appears  to  me  that  the 
order  of  the  county  council,  so  far  as  the  authority 
goes  and  so  far  as  the  terms  go,  does  not  decide  the 
question  at  all,  and  does  not  help  us  to  decide  it. 
AU  that  the  order  does  is  to  transfer  this  added  piece 
from  that  part  of  the  parish  of  Mirfield  in  whidi  it 
was  before  into  the  Bavensthorpe  district  so  as  to 
enlarge  the  Bavensthorpe  district. 

That  brings  us  back  to  section  52  of  the  Act  of 
1875.  [The  Lord  Justice  read  the  section.]  One 
sees  perfectly  well  what  the  object  of  that  was. 
I  am  not  now  criticizing  the  lanraage;  the  object 
was  this,  that  if  you  find  an  established  water  com- 
pany you  are  not  to  deprive  them  of  the  power  of 
supplying  water  under  their  powers  without  giving 
them  notice ;  and  the  object  of  giving  them  notice 
is  obviously  in  order  that  they  may  consider  whether 
they  will  exercise  their  power — ^if  they  are  able  and 
wilung  to  do  it,  and  if  they  are  able  and  willing  to 
do  it  men  they  are  to  be  at  liberty  to  exercise  their 
powers.    That  is  the  general  object  of  it. 

Now  comes  this  question,  which,  so  far  as  I  know, 
is  a  new  one.  Can  it  be  said  here  with  truth  that  the 
Bavensthozpe  authority  are  constructing  waterworks 
within  this  added  area,  or  are  they  to  to  regarded  as 
merely  extending  their  old  waterworks  which  they 
had  constructed  and  laid  down  and  possessed  in  their 
old  district  of  Bavensthorpe?  Now,  I  must  say, 
having  regard  to  the  interpretation  of  the  section,  it 
seems  to  me  to  be  a  very  strong  thing  indeed  to  say 
that  they  are  not  about  to  construct — I  do  not  under- 
stand that  they  have  actually  done  it — a  waterworks 
within  this  added  piece,  laying  down  pipes  and  con- 
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stniotiD^  waterworks.  Then  it  is  said :  '*  No,  that  is 
not  80  ;  it  is  only  extending  their  old  waterworks  " ; 
and  reliance  is  placed  upon  the  decision  of  Ghitty, 
J.,  in  the  Cleveland  ease.  That  decision  appears  to  me 
to  be  perfectly  right,  and  if  it  had  been  the  other 
way  the  learned  judge  would  have  attributed  to  sec- 
tion 52  an  operation  which  he  saw,  and  which  I  think 
everybody  else  sees,  was  never  contemplated  by  the 
Legislature  at  all.  He  had  not  to  deal  with  what  we 
have  got — the  extension  of  waterworks  into  a  new 
district ;  he  had  not  that  problem  before  him  at  aJl. 
He  had  before  him  the  question  of  whether  an  estab- 
lished waterworks  company  in  a  particular  district 
were  prohibited  from  exteoiding  those  waterworks 
within  that  same  district.  He  said:  ''No;  that  is 
not  what  the  Act  of  Parliament  means."  There  is 
a  difficulty  about  the  language  there,  because,  in  a 
sense,  the  extension  of  such  waterworks  as  the  Bedcar 
people  were  making  was  a  serious  matter.  It  was 
not  putting  down  an  extra  pipe  or  a  pump ;  it  was 
almost  doubling  their  supply,  increasing  their  reser- 
voirs to  a  very  large  ext^t,  and  it  was  a  construc- 
tion of  waterworu.  If  you  look  at  it  apart  from  the 
Act  of  Parliament  nobody  could  say  they  were  not 
constructing  waterworks.  Of  course  they  were; 
but  he  said :  *'  That  is  not  what  the  section  is  aiming 
at.  .  You  had  these  rights  before,  and  you  are  not 
deprived  by  the  section  of  your  rights."  I  follow, 
that,  and  I  think  it  is  right.  NorUi,  J.,  appears  to 
have  been  misled  by  not  observing  that  Chitty,  J.,  was 
dealing  with  a  totally  different  case.  When  you 
come  to  look  at  the  language  of  the  Act,  I  cannot 
see  that  putting  pipes  into  a  district  where  the 
Bavensthorpe  authority  had  no  rifht  whatever  to  put 
them  before  the  Order  in  Oouncu  was  made,  is  not 
constructing  waterworks  within  that  area.  I  think 
it  is.  I  think,  therefore,  the  appeal  must  be  allowed. 
A  little  care  must  be  taken  about  the  injunction, 
and  the  injunction  ought  to  be  confined  to  the  added 
area.  I  say  added  area,  because  that  is  an  expres- 
sion understood;  it  is  used  in  the  order  of  the 
coun^  council,  and  the  notice  of  appeal  is  so  worded 
that  I  do  not  think  it  is  quite  right.  It  must  be 
confined  to  the  added  area,  and  be  expressed  in  the 
language  of  the  52nd  section. 

Lopes,  L.  J.— What  has  created  the  difficulty  here 
is  this,  that  in  1895  a  piece  of  Mirfield  was  added  to 
Bavensthorpe  district  oy  the  county  council — about 
twenty  acres.  Whether  the  county  council  had  power 
to  make  such  an  order  or  not  I  do  not  say,  but  they 
have  made  it,  and  it  has  been  acted  upon.  Previously 
to  that  the  Bavensthorpe  water  autnority  could  not 
supply  Mirfield  with  water,  but  the  Huddersfield 
Corporation  could,  and  did.  The  question  which 
arises  is  this.  Does  the  fact  that  a  piece  of  Mirfield 
has  been  added  to  the  Bavensthorpe  district  give 
them  a  power  to  supply  water  whiim  they  had  not 
before.  In  other  woras,  does  the  alteration  of  the 
boundary  —  because  it  was  nothing  more  —  enable 
Bavensthorpe  to  supply  this  added  piece  with  water  P 
In  order  to  determine  that,  the  important  section  is 
section  52,  and  that  section  is  so  important  that  I 
shall  venture  to  read  part  of  it :  "Before  commencing 
to  construct  waterworks  within  the  limits  of  supply 
of  any  water  company  empowered  by  Act  of  Parlia- 
ment or  any  order  confirmed  by  Parliament  to  supply 
water,  the  local  authority  shall  give  written  notice  to 
every  water  company  within  whose  limits  of  supply 
the  local  authority  are  desirous  of  supplying  waterj 
stating  the  purposes  for  which  and  (as  far  as  may  be 
practicable)  the  extent  to  which  water  is  required  by 
the  local  authority."  It  seems  to  me  the  object  of 
that  is  to  enable  the  company,  by  being  informed  of 
the  quantity  of  water  and  the  purpose,  to  make  up 


their  minds  how  far  they  are  willing  to  supply  the 
water.  Then  it  goes  on — and  these  words  are  im- 
perative :  "It  s^U  not  be  lawful  for  the  local 
authority  to  construct  any  waterworks  within  such 
limits  " — that  is,  within  the  limits  of  the  supply  of  the 
company — "  if  and  so  long  as  any  such  company  are 
able  ana  willine  to  supply  water  proper  and  sufficient 
for  dUL  reasoni^le  purposes  for  which  it  is  required 
by  the  local  authority."  No  notice  has  been  given 
here,  and  that  section  has  not  been  complied  with. 
Putting  it  broadly,  what  is  the  object  of  that  section? 
The  object  of  that  section  appears  to  me  to  be  this, 
that  companies  already  in  existence  are  to  be  pro- 
tected against  new  companies  or  new  authontiei 
invading  their  district  and  erecting  new  works  where 
such  company  is  willing  and  able  to  supply  water 
proper  and  sufficient  for  all  purposes.  I  thmk  that  is 
the  object  of  that  section. 

The  question  then  which  arises  here  is  this:  Are 
the  defendants  constructing  waterworks  in  Mirfield, 
or  are  they  merely  adding  to  and  improving  existing 
waterworks  P  In  my  judgment  the  laying  down  of 
mains  in  a  district  not  before  supplied  by  the  local 
authority,  and  where  the  looil  authority  had  no  juris- 
diction to  lay  down  mains  is  a  construction  of  water- 
works in  the  fair  and  reasonable  sense  of  the  term.  I 
use  tiie  words  *'  fair  and  reasonable  sense  of  the 
term,"  because  those  aie  the  words  that  are  used 
by  Chitty,  J.,  in  the  Cleveland  ccue,  I  think  that 
North,  J.,  decided  this  case  in  the  way  he  has,  relying 
upon  the  Cleveland  case ;  but  when  the  Cleveland  case 
is  carefidly  looked  at,  it  appears  to  me  that  it  has  no 
application  to  the  present.  In  that  case  there  was  no 
invasion  of  any  new  district.  It  was  there  the  im- 
provement of,  and  addition  to,  existing  waterworks. 
Therefore  in  my  judgment  it  was  entirely  different 
from  this  case.  If  all  the  defendante  here  were  doing 
was  adding  to  or  improving  their  waterworks  within 
their  district,  I  should  have  been  prepared  to  say  that 
was  within  that  case. 

The  present  case  is  entirely  different.  It  is  an 
invasion  of  a  new  district  by  them  where  they  h%\ 
not  supplied  water  before,  and  in  which  they  are 
laying  down  pipes  and  mains  necessary  to  enable  than 
to  supply  water.  I  cannot  come  to  any  other  con- 
clusion but  that  that  is  a  construction  of  waterworks 
within  the  meaning  of  the  Act  of  Parliament. 

BiOBY,  L.J.— The  Public  Health  Act  of  1875,  when 
conferring  by  section  51  upon  local  authorities  the 
power,  and  imposing  in  a  ceriain  sense  the  duty,  of 
supplying  their  district  with  water,  took  notice  of  the 
fact  that  all  over  the  country  there  are  existing,  or 
were  existing,  or  might  at  the  time  exist,  waterworks 
companies  which  had  the  right  of  supplying  water 
within  certain  definite  limits.  Those  limito  might  be 
coincident  with  the  district  of  the  local  authority,  or 
might  cover  part  only  of  such  district ;  but  in  any 
case  section  52  clearly  intended  to  give  some  measoie 
of  protection  to  the  existing  waterworks  company. 
Before  commencing  their  waterworks  the  local  aathoci- 
ties  were  to  give  notice,  and  then  they  were  not  to 
construct  waterworks  within  the  limite  of  the  existing 
waterworks  company  if  that  waterworks  comfiany 
were  in  a  condition  to  supply  the  water  as  proved 
by  the  Act  Therefore  manifestly  in  the  first  instano^ 
the  section  contemplated  a  dealmg  with  waterworks 
companies  that  were  in  existence  before  the  local 
authority  began  to  supply.  Did  it  depend  upon  the 
mere  accident  as  to  where  the  local  authority  began 
their  works?  I  think  not.  In  the  case  where  the 
limite  of  the  local  ^^terworks  company  were  co- 
extensive with  the  limite  of  the  local  authori^,  no 
difficulty  would  arise ;  but  could  it  be  the  iatentioB 
that,  if  the  local  authority  took  half  only,  they  might 
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begin  outside  the  half  whioh  was  inoluded  within  the 
limits  of  the  water  company,  and,  having  oonmienoed 
there,  might  go  extendmg  onwards  within  the  limits 
of  the  water  company  ?  I  think  not.  I  am  inclined  to 
think  that  commencing  waterworks  meaos  commenc- 
ing waterworks  within  those  limits  for,  at  any  rate, 
the  supply  of  those  limits.  Before  going  within  those 
limits  they  are  to  give  the  notice ;  haying  given  the 
notice,  nevertheless  they  are  not  to  come  witlun  the 
limits  by  constructing  waterworks  if  the  waterworks 
company  could  make  a  proper  supply. 

Now,  Ghitty,  J.,  had  before  him  in  the  Cleveland 
eaae  the  case  of  the  local  authority  having  had  the 
right  to  supply  the  entire  area,  and  having  in  fact 
supplied  that  area  so  far  as  there  had  been  any 
supply,  or,  as  far  as  I  can  see,  any  demand  for  the 
water,  before  ever  the  water  company  was  in 
eodstenoe,  before  the  water  company  had  any  right 
to  supply  there  at  all.  Now  the  position  of  things 
is  altogether  reversed  in  substance.  The  question  is 
no  longer  what  protection  d^ould  be  given  to  a 
water  company  that  has  had  an  unlimited  right  to 
sapply  before  the  local  authority  comes  to  interfere ; 
but  do  the  words  of  this  Act  necessarily  eive  to 
a  new  company  a  position  against  the  old  local 
authority?  I  think  Ghitty,  J.,  found  some  diffi- 
culty in  dealing  with  the  case  because  the  words  of 
section  52  appear  to  be  rather  strong.  But  there 
can  be  no  doubt,  I  think,  that  to  such  a  case  as  that 
notion  52  was  never  intended  to  extend,  and  I  for 
my  part  find  no  reason  to  criticize  unfavourably  the 
way  in  which  that  learned  judge  arrived  at  the  con- 
dosion  that  in  that  particular  case  and  under  those 
circumstances  there  was  no  construction  of  water- 
works within  the  meaning  of  section  52  of  the  Act  of 
1875. 

Now,  we  have  really  got  the  old  problem,  not  a 
new  one.  We  have  got  a  case  in  whicn  the  Hudders- 
field  Corporation  hfui  the  right  of  supplying  water 
within  the  added  area  at  a  time  when  there  had  been 
no  waterworks  of  any  kind  in  that  area  introduced 
by  any  local  authority.  So  that  it  is  the  old  problem 
that  we  have  to  deal  with  and  not  a  new  one.  Did 
the  county  council  when,  acting  as  it  appears  to  me 
quite  within  its  jurisdiction,  it  took  away  part  of  the 
district  of  Mirfield  and  added  that  to  the  district  of 
Bavensthorpe,  in  any  way  affect  the  rights  of  the 
Huddersfiela  Corporation  to  supply  with  water  that 
transferred  area  which  is  called  tiie  '*  added  area  "  or 
the  *'  disputed  area  "  P  That  is  really  what  we  have  to 
consider  now.  Now,  undoubtedly  when  that  happened 
and  before  that  happened  the  Baveusthorpe  district 
ooonidl  had,  I  think,  constructed  waterworks  within 
their  original  district.  All  that  they  had  done,  it  is 
true,  was  to  lay  down  mains,  and  to  take  in  water  at 
a  particular  point  or  points  where  they  bordered  upon 
the  Dewsbnry  district  and  by  means  of  the  mains  and 
aervioe  pipes  under  their  control  in  their  own  district 
to  sapply  water  there.  It  appears  to  me  that  that 
was  not  only  within  the  popular  meanin^^  of  the 
word,  but  within  the  parliamentary  meaxung,  con- 
•tmeting  waterworks.  They  did  that  before  the 
Huddersfield  Corporation  had  ever  come  there  at  all. 
So  the  situation  with  respect  to  the  Bavensthorpe 
original  district  was  the  same  as  that  in  the  Cleveland 
ease.  But  in  the  added  area  the  Bavensthore  Council 
bad  never  done  anything  at  all. 

Now,  then,  the  question  is,  did  they  construct  or 
•would  th^  be  constructing  waterworks  if  they  did  in 
tlutt  added  area  exactly  the  same  thing  that  they  had 
done  in  their  old  original  district  P  For  my  part  I 
"  '         idtT    • 


side  of  the  local  authority,  to  say  that  we  ought 
not  to  go  behind  the  fact  that  at  the  present 
time  by  reason  of  the  order  of  1895  the  district 
of  Bavensthorpe  includes  the  added  area.  I  think, 
on  the  contnuy,  we  are  obliged  to  go  behind. 
I  do  not  know  that  the  county  councnl  had  any 
authority  to  interfere  in  any  way  with  the  water 
supply  in  anv  of  these  districts.  I  feel  reasonably  con- 
fident that  if  they  had  any  such  authority  they  did 
not  exercise  it  here*  They  did  not  purport  to  exercise 
it  here  in  any  way.  Therefore  I  think  the  order  of 
1895  has  left  the  nghts  as  they  were  before,  subject 
only  to  this,  that  de  novo  a  power  has  been  given  to 
the  Bavensthorpe  local  authority  to  supply  water  in 
that  added  area  subject  to  the  restriction  of  section 
52. 

In  my  judgment  what  th^  propose  to  do  would  be 
constmcting  waterworks  withm  this  new  added  area 
included  within  the  limits  of  supply  of  the  Hudders- 
field Corporation,  and  they  can  only  do  it  by 
complying  with  the  terms  of  the  section. 

Appeal  allowed. 

Solicitors,  Riddell,  Vaizey,  &  Smith,  fovF.  C.  Lloyd, 
Huddersfield;  Jaques  A  Co.,  for  Watts  A  Son,  Dews- 
bury. 
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I  entertain  no  doubt  that  they  would  be,  and  that 
iliey  would  be  doing  so  within  tne  meaning  of  section 
62  of  the  Act  of  1875.  We  were  asked,  and  I  think 
tliatis  really  the  substance  of  the  argument  on  the 


Solicitor — Costa — Lien — Compromise  hy  plaintiffs  and 
defendant  behind  solicitor's  back — doUusion. 

Where  the  plaintiffs  in  proceedings  for  taxing  a  bill 
of  costs  had,  without  the  knowledge  of  their  solicitor, 
come  to  an  agretment  with  the  defendant  to  etay  the  pro- 
ceedings, the  defendant  paying  them  t?ie  sum  of  £25 
*'  towards  their  costs  "  in  the  proceedings,  and  stating 
that  he  did  so  gratuitomly  because  "they  Jiad  been 
clients  of  his  for  some  time,  and  appeared  then  to  have 
spent  all  their  money,"  and  the  plaintiffs  had  withdrawn 
tneir  retainer  to  their  solicitor. 

Held,  on  the  facts,  that  the  inevitable  resuU  of  such 
agreement  must  be  to  deprive  the  plaintiffs^  solicitor  of 
his  rightful  costs  ;  that  the  plaintiffs  and  the  defendant 
must  have  been  aware  that  this  would  be  the  consequence 
of  their  agreement;  and  that,  consequently,  it  was  a 
collusive  agreement  bringing  the  parties  within  the 
decision  of  Price  v.  Crouch,  35  Solicitors'  Journal 
610,  60  L.  J,  Q.  B.  767,  40  W.  R.  Dig,  248,  and  that 
the  plaintiffs*  solicitor  was  entitled  to  an  order  that  his 
costs  should  be  taxed  as  between  solicitor  and  client  and 
paid  to  him  by  the  defendant. 

Summons. 

This  was  an  application  by  L.  C.  Margetson,  as 
solicitor  for  a  Mr.  and  Mrs.  Fugh,  plaintiin  in  pro- 
ceedings relating  to  taxation  of  a  Ull  of  costs  aUeged 
to  have  been  incurred  on  their  behalf  by  the  respon- 
dent, S.-J.,  their  former  solicitor,  askmg  that  the 
applicants'  costs  in  the  proceedings  might  be  ordered 
to  DC  taxed  and  paid  by  the  respondent,  or,  in  the 
alternative,  that  it  might  be  orderecl  that  the  applicant 
be  at  liberty  to  continue  the  proceedings  for  the  pur- 
pose of  recovering  and  obtaining  his  costs  from  the 
respondent. 

Mr.  and  Mrs.  Pugh  had,  behind  the  back  of  tha 

(a.)  Beported  by  C.  C.  HxvsLlT,  Esq.,  Baxrister- 
ai-Law« 
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present  applicant,  come  to  an  agreement  with  Mr. 
S.-J.  to  stay  all  further  proceedings,  Mr.  S.-J.,  on 
account  of  their  necessitous  circumstances,  paying 
them  a  sum  of  £25  towards  the  cost  of  the  pro- 
ceedings. Mr.  and  Mrs.  Pugh  had  withdrawn  their 
retainer  to  Mr.  Margetson,  and  bad  not  paid  anything 
due  to  him  for  costs. 

Mr.  S.-J.  b^  his  affidavit  stated  that  he  had 
given  ''the  said  sum  of  £25  gratuitously  to  Mr. 
and  Mrs.  Pugh  because  they  had  been  his  clients  for 
some  time  and  appeared  to  have  spent  all  their 
money." 

Warrington,  Q,C,y  E.  8.  Ford,  and  H.  CourtJwrpe" 
Monroe,  for  the  applicant. — This  was  a  collusive  bar- 
gain for  the  purpose  of  preventing  the  applicant 
Margetson  getting  his  costs.  The  applicant  is  there- 
fore entitled  to  an  order  against  the  defendant,  or,  in 
tbe  alternative,  leave  to  continue  the  proceedings : 
Price  V.  Crouch,  35  SouoiTOES*  JoUBNAL,  610,  60 
L.  J.  Q.  B.  767,  40  W.  E.  Dig.  248. 

Ribton,  iot  the  respondent. — In  order  that  the 
applicant  may  succeed  it  is  clear  on  the  cases  that  he 
must  prove  one  of  two  things — either  that  he  has 
given  express  notice  of  his  Hen,  as  was  the  case  in 
Price  V.  Crouch,  and  Boss  v.  Buxton,  38  W.  E.  71,  42 
Ch.  D.  190,  or  he  must  prove  collusion  between  the 
parties  for  the  purpose  of  defeating  his  rights.  The 
affidavits  filed  on  his  behalf  do  not  prove  this,  and  he 
is  not  entitled  in  order  to  prove  his  case  to  read  the 
affidavits  filed  in  answer  by  his  opponent. 

Kekewigh,  J.,  said  :  It  is  a  professional  rule  that 
when  parties  to  a  dispute  are  represented  by  solici- 
tors, neither  of  those  solicitors  should  communicate 
with  the  principal  of  the  other  touching  the  matters 
in  question. 

That  is  a  binding  rule  in  the  profession,  and  is 
strictly  consonant  with  good  sense  and  convenience, 
because  it  is  impossible  that  solicitors  can  really  do 
their  duty  unless  they  have  the  full  confidence  of 
their  clients  and  are  enabled  to  communicate  the  one 
with  the  other.  But  the  courts  have  uniformly  held, 
without  in  the  slightest  degree  impeaching  the  pro- 
priety and  advantage  of  that  rule,  that  if  the  parties 
have  solicitors,  and  the  solicitor  for  one  party  meets 
the  principal  on  the  other  side,  and  a  bargain  is  made, 
that  bargain  is  good.  It  cannot  be  said  that  the 
authority  of  the  principal  is  gone  when  he  employs  a 
solicitor  because  such  a  thing  as  that  is  impossible, 
and  therefore,  whether  there  is  litigation  or  not,  if 
the  solicitor  for  the  plaintiff  meets  the  defendant  and 
makes  a  compromise  with  him  that  compromise  is 
binding  on  the  defendant  or  the  plaintiff,  as  the  case 
may  be,  notwithstanding  that  up  to  that  time  he  was 
represented  by  a  solicitor ;  that  is  as  much  common 
sense  as  the  rule  itself.  But  what  the  court  has  also 
said  is  that,  if  that  is  not  done  honestly  in  a  straight- 
forward way,  and  merely  with  a  view  to  get  rid  of 
litigation,  but  idso  with  a  view  of  defeating  the 
solicitor's  lien,  that  compromise  shall  not  prevail. 
If  the  one  solicitor  meets  the  party  on  the  other 
side,  or  if  the  two  parties  compromise,  knowing  of 
the  lien  of  the  solicitor,  and  are  intending  to  defeat  it, 
then  that  shall  not  be  allowed,  and  the  only  question 
is  whether  that  was  the  intention.  That  rule  runs 
through  all  these  cases.  Lindley,  L.J.,  refers  to  it  in 
the  case  of  The  Hope,  where  he  says  at  p.  146  of  8 
P.  D. :  '*  There  is  no  rule  that  the  parties  may  not 
compromise  an  action  without  the  intervention  of 
their  solicitors.  They  must,  however,  do  so  honestly, 
and  not  intend  to  cheat  the  solicitors  of  their  proper 
charges.''  I  recognize  the  rule.  Did  they  not  cheat 
here  P  The  word  is  not  at  all  too  strong,  and  I 
recognize  the  propriety  of  the  use  of  it.    ThQ  question 


is  whether  in  this  case  I  have  such  evidence  as  satis- 
fied the  court  in  the  case  of  Price  v.  Grouch* 

Here  comes  in  the  point  urged  by  the  counsel  for 
the  respondent.    He  says  that  if  the  applicant  does 
not  msuce  out  his  case  on  the  affidavits  which  he  files 
in  support  of  it,  and  if  the  respondent  is  iU-adyised 
enough  to  answer  those  affidavits — which  in  the  view 
put  forward  he  need  not  have  answered — then  the 
applicant  cannot  read  that  affidavit  which  has  been 
fii^  against  him,  and  which  presumably  covers  his 
opponent's  case,  but  is  bound  to  read  his  own  affidavit 
independently  and  thus  give  the  respondent  the  oppor- 
tunity of  showing  that  no  case  has  oeen  made  out    I 
challenged  the  counsel  for  the  respondent  to  find  any 
authority  for  that  proposition,  and  he  says  that  it  is 
the  ordinary  practice,  and  there  is  no  authority  for  it 
It  is  strange  that  such  a  practice  has  never  come 
under  my  notice  during  the  years  in  which  I  have 
been  engaged  in  the  Chancery  Division.     The  rale 
affecting  the  proper  conduct  of  the  case  is,  that  if 
your  opponent  does  not  make  out  a  case,  you  mast 
have  the  courage  to  say  so,  and  not  file  affidavits  at 
all.    If  you  think  his  case  requires  an  answer,  yoo 
mast  take  your  chance  by  your  answer  of  covering 
your  opponent's  case. 

I    will   not  pause  to   inquire   whether  the  affi- 
davits of  the    applicant  maiie    out  any  case.      It 
was  a  weak  one  no  doubt.    I  will  assume  that  the 
applicant  has  not  made  any  case  in  his   affidavit, 
but  I  am  clear  that  the  affidavit  in  answer  does. 
I  must  read  the  evidence  of  Mr.  S.-J.   himself  in 
connection  with  that  which  he  incorporated  with  it, 
and  which  was  an  affidavit  not  made  at  the  same 
time,  but  only  referred  to  as  S.-J. ;   bat   then  hn 
says  that  the  substance  of  what  passed  is  i  ncorporated 
in  that  affidavit.     Then  what  passed  ?    Mr.  S.-J.  had 
an  interview  with  Mr.  and  Mrs.  Pagh,  and  the  result 
of  it  was  that,  knowing  they  were  in  necessitons  circam- 
stances,  he  paid  them  £25,  not  as  a  kind  of  bsrgfun 
to  stop  the  taxation,  of  which  he  said  he  was  not  afraid, 
but  nevertheless  having  that  inevitable  result,  which 
they  both  kaew ;  and  be  the  bargain  a  barmin  or  no 
bargain,  as  it  may  be  in  the  legal  sense  of  uie  wordf, 
both  parties  perfectly  well  knew  that  onoe  the  £25 
was  paid  the  taxation  would  be  dropped,   and  Mr. 
S.-J.  would  be  free  from  any  anxiety  caajsed  by  the 
order  for  taxation.    It  is  said,  indeed,  that  the  money 
was  paid  with  a  view  of  satisfying  part  of  the  oosts  of 
the  proceedings.     Mr.  and  Mrs.  Pugh  say  in  their 
affidavit  that  &.  S.-J.  had  '*  offered  to  contribute  a 
sum  of  £25  towards  our  costs  of  these  proceedings." 
What  Mr.  and  Mrs.  Pugh  knew  I  do  not  know.     It  u 


evident  they  were  in  poor  circumstanoes,  and 
probably  over-persuaded  by  Mr.  S.-J.  Sat  I  most 
take  them  to  know  what  were  the  ordinary  con- 
sequences of  their  acts,  and  that  they  were  accepting 
£25,  as  they  say  themselves,  towards  their  costs, 
without  the  slightest  intention  of  its  bein^  applied 
towards  the  payment  of  their  oosts.  Mx.  S.-J.,  oo 
the  other  hand,  knew  of  their  difficulty,  and  although 
he  stated  that  he  paid  the  money  towards  their  costs 
he  must  be  taken  to  have  known  as  a  solicitor,  and, 
being  well  acquainted  with  this  particular  old  client, 
that  the  money  would  not  find  its  way  into  Mr. 
Margetson*s  pocket  in  reduction  of  his  costs.  It 
seems  to  me  that,  without  any  such  cross- exanunattOD 
as  the  counsel  for  the  respondent  invites,  the  opponent 
was  well  advised  enough.  I  think  that  irhat  was 
done  on  Mr.  S.-Js.'  psui;  was  intended  to  deprive 
Mr.  Margetson  of  nis  costs.  I  cannot  quite 
acquit  Mr.  and  Mrs.  Pugh,  but  I  have  no  doabt 
that  they  did  not  realize  the  impropriety  of  what 
they  were  doing.  The  case  seems  to  me  to  coine 
distinctly  within  the  authority  of  Prioe  t.  Onmdu 
A%  iot  the  particular   order   which    the  i^iplioaDl 
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wants  I  did  not  want  authority,  but  I  was  impressed 
with  the  idea  that  the  court  oould  not  do  what  was 
right.    Here,  however,  I  have  a  case  which  is  an 
authority  in  point.     The  only  question  is  what  the 
fonn  of  order  should  be.     As  I  propose  to  make  an 
Older  in  a  more  extended  way,  it  wUl  indude  the 
gam  of  £25,  which  will  only  be  allowed  towards  the 
costs  as  a  whole.    The  summons  in  the  case  of  Price 
T.  Crouch  asked  that  the  costs  of  the  action  might  be 
taxed,  and  paid  to  the  applicant,  or,  in  the  alterna- 
tive, that  the  applicant  might  be  at  liberty  to  continue 
the  proceedines  m  order  to  recover  the  costs.    Where 
a  plaintiff  ana  defendant  compromise  an  action  with 
the  knowledge  that  they  are  so  acting  as  to  deprive 
the  Dlaintiff*s  solicitor  of  his  costs,  such  solicitor  is 
entitled  to  an  order  for  the  xxayment  of  his  taxed 
costs  of  the  action  by  the  defendant,  or  for  continu- 
ance of   the  action  for  the  recovery  of  such  costs. 
Beading  there  "  taxation  *'  for  **  action,"  the  present 
snmmons    asks    exactly    the     same    thin^.      The 
Divisional  Court  sustained  the  order  of  the  judge  in 
that  case.    I  am  at  liberty  to  consider  that  either  of 
the  alternatives  would  be  right.    It  seems  to  me  that 
the  first  alternative  is  right.    There  is  an  apparent 
anomaly  in  allowing  proceedings  to    be  continued 
which  cannot  be  continued  in  the  name  of  the  client 
who  has  withdrawn  his  retainer.     There  is  also  this 
objection,  that  if  the  order  to  continue  the  proceed- 
ings is  made   new   costs   must   be   incurred ;   and 
urgetson  has  no  right  to  incur  costs  except  with  the 
view  of  recoverins^  those  already  incurr^ ;  so  that 
ought  to  be  avoided  if  it  can  be  done  consistently 
with  the  judgment. 

The  first  alternative  seems  not  to  be  open  to 
objection.  I  therefore  nuJce  an  order  that  the  costs 
incurred  by  Mr.  Margetson  up  to  the  receipt  of  the 
letter  of  the  9th  of  September,  1896,  be  taxed  and 
paid  by  the  defendant  to  the  applicant. 

I  am  directing  such  taxation  as  is  necessary  for 
ascertaining  those  costs,  and  no  further  costs  need 
be  incurred;  and  in  addition  I  direct  that  Mr.  8. -J. 
do  pay  the  oosts  of  this  application. 

Soltoitorsy  L,  0,  Margetson;  E.  8,- J. 


E^m;?  J:    }  June  18;  July  6. 

In  re  Walkeb. 
Walkeb  v,  Ltttyens.  (a.) 

WiU—Oifl  to  "  xMue  ''—Illegitimate  children, 

A  testatrix  gave  shares  of  income  of  her  residuary 
estate  to  certain  named  nephews  and  nieces  with  a  gift 
ever  to  the  respective  issue  of  any  who  sJu)uld  die  during 
the  lifetime  of  two  other  named  persons* 

M.  A,f  one  of  the  nieces  named,  had  married  F.  A., 
her  deceased  siiter^s  husband,  and  had  by  him  a  daughter 
0*  and  a  son  F,  M*  A»  uxu  called  in  the  will  by  her 
married  name,  was  described  as  the  wife  of  F,  A,,  and 
G.  was  described  as  their  daughter.  M.  A .  died  within 
(he  period  mentioned. 

Held,  that,  under  the  circumstances,  G.,  though 
^legitimate,  could,  under  the  gift  to  issue,  claim  her 
mcther^s  share  of  income. 

Megson  v.  Hindle,  28  W.  B.  866,  15  Ch.  D.  198, 
commented  upon, 

Adjoumed  summons. 

Tbia  was  a  case  raising  the  question  of  the  meaning 
of  the  word  <' issue." 

(a.)  Bepoxted  by  Hauioh  B.  Fhillfotts,  Esq., 
Banister-at-Ijaw. 


The  testatrix  Elizabeth  Walker  by  her  will  dated 
the  18th  of  July,  1879,  directed  as  follows  : 

**  I  direct  that  my  trustees  shall  invest  the  ultimate 
residue  of  the  said  moneys,  &c.,  &c.,  and  shall  stand 
possessed  of  the  said  residuary,  trust  moneys,  and 
the  investments  for  the  time  being  representing  the 
same,  and  the  real  estate  of  or  to  which  I  shall  die 
possessed  or  entitied,  and  my  said  leasehold  house, 
m  trust  to  x>ay  one  moiety  of  the  net  investments, 
dividends,  rents,  and  annual  interest  thereof  •  .  . 
to  my  brother  Eichard  Fryer  during  his  life;  and 
the  remaining  moiety  thereof  to  my  sister,  Susanna 
Thacker,  during  her  life  for  her  separate  use  free 
from  all  marital  rights.  And  upon  the  death  of 
either  of  them  to  pay  the  moiety  previously  payable 
to  the  deceased  equally  between  my  nephews  and 
nieces,  Dorothea  Wyld,  Bichard  Fryer  Morson,  Anne 
Thacker,  Mary  Addams,  William  Fryer,  Thacker, 
and  Dorothea  Elizabeth  Fryer,  and  my  jB^eat-nieces, 
t^e  said  Caroline  Hope  Fieters,  and  Manan  Osier,  or 
such  of  them  as  shall  be  living  at  the  death  of  the 
deceased,  during  the  life  of  the  survivor  of  my  said 
brother  or  sister,  if  they  shaU  respectively  so  lonf 
Uve.  Provided  that  if  any  of  my  said  last-named 
nephews  and  nieces  and  great-nieces  shall  die  during 
my  lifetime  or  during  the  lifetimes  of  my  said  brother 
or  sister  leaving  issue  him  or  her  surviving  such 
issue  shall  take,  and  if  more  than  one  equally  between 
them,  the  share  of  income  which  his,  her,  or  their 
parent  would  have  taken  if  living  at  the  time  of  the 
decease  of  either  of  my  said  brother  or  sister,  and 
from  and  after  tiie  decease  of  the  survivor  of  my  said 
brother  and  sister  then  as  in  the  said  will  mentioned." 
The  will  also  directed  the  trustees  to  stand 
possessed  of  certain  sums  upon  "  trust  to  pay  to  or 
permit  my  niece  Mary,  the  wife  of  Francis  Holland 
Addams.  to  receive  the  rents,  investments,  dividends, 
and  annual  income  thereof  for  her  life,  for  her  sole 
and  separate  use,  free  from  the  control  of  her  present 
or  any  future  husband,  or  of  his  debts  or  engage- 
ments, and  from  and  after  her  decease  then  as  to  the 
said  capital  sums  and  interest  and  the  said 
hereditaments  and  the  rents  thereof,  in  trust  for 
her  daughter  Qertrude  Susannah  Addams  if  living 
absolutely  and  if  dead  then  as  therein  mentioned.'' 

The  niece  referred  to  by  the  testatrix  as  "Mary 
Addams,  wife  of  Francis  Holland  Addams,''  was  not 
legally  married  to  the  said  F.  H.  Addams,  who  was 
in  fact  her  deceased  sister's  husband.  Mary  Addams 
by  the  said  F.  H.  Addams  had  two  children — viz., 
Gertrude  Susannah  Addams  (now  Gertrude  Susannah 
Lutyens)  and  Francis  Bobert  Addams. 

The  testatrix  died  in  1881.  Her  brother  Bichard 
Fryer  died  in  1882,  and  the  income  of  his  moiety  was 
thereui>on  distributed  as  provided  for  in  the  will,  Mary 
Addams  receiving  her  proportion  of  such  incouio. 
Mary  Addams  di^  in  1896,  and  upon  her  decease  her 
share  of  such  income  was  claimed  by  the  defen- 
dant Dorothea  Wj^ld,  a  niece  of  the  testatrix,  and  by 
Caroline  Hope  Fieters,  a  grand-niece,  as  residuary 
leffatees  on  we  ground  that  the  word  "  issue  "  in  the 
wSl  did  not  indude  either  the  defendant  Gertrude 
Susannah  Lutyens  or  the  defendant  Francis  Bobert 
Addams,  and  that  conse^uentiy  Mary  Addams  died 
without  issue  her  survivmg  within  the  meaning  of 
the  will. 

All  questions  as  between  G^trude  Susannah 
Lutyens  and  her  brother  having  been  waived  by  her, 
the  real  point  for  decision  was  whether  ilnder  the 
terms  of  the  will  she  could  make  any  claim  to  her 
mother's  share  of  income  in  the  residuary  estate. 

Mulliaan,  Q.C.,  and  HatfUld  Greene,  for  the  trustees 
of  Elizabeth  Walker's  will,  stated  the  facts. 

CrossMd,  for  Frands  Bobert  Addams.— Under  the 
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oircamstanoes  here  the  word ''issue"  can  and  does 
inolude  illegitimate  ohildren :  Per  Lord  Selbome  in 
Hill  V.  Orook,  22  W.  B.  137,  L.  B.  6  H.  L.  265 ; 
Bowen,  L.J.,  in  In  re  Easeldine,  34  W.  B.  327,  31 
Ch.  D.  611 ;  In  re  Homer,  36  W.  B.  348,  37  Ch.  D. 
696 ;  In  re  Harrison,  [1894]  1  Ch.  561. 

CompUm  Smith,  for  Gertrude  Susannah  Lutyens. 

Childera,  for  the  residuary  legatees. — Hill  ▼.  Crooh 
can  be  distinguished;  there  uiere  was  a  distinct 
expression  of  intention  to  include  the  particular 
illegitimate  children.  There  is  merely  a  substitu- 
tionary gift  to  issue  here.  Bagley  ▼.  MoUard, 
1  Buss.  &  My.  681,  followed  in  Megeon  v.  Hindle, 
28  W.  B.  866,  15  Ch.  D.  198,  and  In  re  HaU,  35 
Ch.  D.  561,  are  authorities  against  the  claim  of  Mary 
Addams'  children,  who  are  illegitimate.  [Bomeb,  J., 
expressed  his  opinion  that  some  circumstance  was 
probably  omitted  from  the  report  of  Megson  ▼.  HindU 
which  would  have  explained  the  statement  made  there 
by  Jessel,  M.B.,  that  the  testator  knew  the  grandson 
about  whom  the  question  arose,  was  illegitimate.] 

BoMEB,  J. — ^^th  regard  to  the  clause  on  which 
'  the  question  before  me  dej)ends,  I  agree  that  the 
word  "issue"  (which,  havinff  regard  to  the  text, 
here  means  children)  must  be  t&en  (at  any  rate  primd 
facie)  to  mean  legitimate  children.  But  it  appears  to 
me  that  for  the  purposes  of  the  will,  so  far  as  con- 
cerns the  niece  M!ary  Addams,  the  testatrix  has 
declared  that  the  daughter  Gertrude  is  to  be  regarded 
and  taken  as  legitimate.  The  testatrix  descri^  the 
niece  Mary  as  the  wife  of  Mr.  Addams,  and  refers  to 
Gertrude  as  the  daughter  of  the  niece,  and  (in  a 
codicil}  as  the  grand-niece  of  the  testatrix.  And  as 
Gertrude  survived  her  mother  I  think  I  ought  not  to 
hold  that  for  the  purposes  of  the  clause  in  question 
the  share  of  the  niece  Mary  Addams  is  to  be  dealt 
with  on  the  footing  that  sue  died  without  leaving 
issue. 

I  need  not  consider  the  question  as  to  the  other 
child  of  Mary  Addams,  for  the  daughter  (Gertrude 
has  expressed  her  desire  to  allow  that  child  to  share 
with  her.  I  know  of  no  case  precisely  like  the  present, 
but  I  do  not  think  that  in  giving  this  decision,  I  am 
extending  the  principle  governing  the  numerous  cases 
dted  before  me  in  which  illegitimate  children  have 
been  allowed  to  take.  Of  course,  if  the  principle 
stated  by  Sir  John  Leach,  M.B.,  in  Bagley  v.  Mallard 
had  been  still  law  that  whenever  the  general  descrip- 
tion of  children  will  include  le^timate  children  it 
cannot  also  be  extended  to  illegitimate  children,  then 
my  decision  must  have  been  the  other  way.  But  that 
principle  is  clearly  not  now  law.  I  do  not  think  it 
necessary  for  me  to  go  through  the  numerous  cases 
cited.  If  the  gift  in  this  will  had  been  to  Mary 
Addams  for  life,  with  remainder  to  her  children,  then 
there  is  ample  authority  for  holding  that,  having 
regard  to  the  statements  in  this  wm  (though  in  a 
dimsrent  part  of  it),  the  daughter  Gertrude  must  have 
been  hela  a  child  for  the  purposes  of  the  gift.  See,  for 
example,  Hill  v.  Crooks  and  especially  the  observations 
of  Lord  Cairns  at  p.  286,  In  re  Haseldine,  and  In  re 
Homer,  and  I  cannot  see  any  difference  in  principle,  for 
the  purpose  I  am  now  considering,  between  the  above 
supposed  case  and  a  simple  gift  to  Mary  Addams, 
with  a  substitutionary  gift  to  her  children  in  case  she 
died  before  a  certain  period.  Nor  do  I  see  why  the 
principle  should  not  be  applied  to  the  precise  case 
before  me  where  the  substitutionary  sift  is  not  con- 
fined to  the  case  of  the  gift  to  Mary  Addams,  but  is  a 
general  substitutionary  gift  applying  to  gifts  to  other 
named  persons  as  well  as  to  the  gift  to  Mary  Addams. 

I  will  only  add  a  few  words  with  regard  to  two 
oases  cited  before  me.      As  to  Megson  v.  HiniU, 


when  the  circumstances  of  that  case  are  considered  it 
will  be  seen  that  the  testator  had  treated  the  illegiti- 
mate child  separately  from  the  other  or  legitimate 
ohildren,  and  nad  not  shown  any  intention  to  v^Su^ 
him  as  legitimate  for  the  purposes  of  his  will  or 
to  include  him  in  the  general  term  "children." 
And  in  the  case  of  In  re  HaU  there  was  cothing  ia 
the  will  to  show  that  the  testator  regarded  the 
ille^timate  son  of  his  sister  as  legitimate  or  intended 
to  include  him  in  a  gift  to  that  sister's  childieii 
beyond  the  description  of  him  as  a  nephew,  which 
description  standing  alone  was  not  sufficient.  In  my 
opinion,  therefore,  the  two  children  of  Mary  Addanu 
are  entitied  to  her  share  of  income. 

Solicitors,  SheUon,  Walker,  &  Tayler;  Deacon  A  Co.  ; 
A.D.  Wilde. 


S>m;r^j:i}  May29,Jnne30. 

In  re  BoYD. 
Kblly  v.  Boyd.  (a.) 
WiU—Poioer  of  appointment— Appointment  for  aUpur- 

poees — Lapse. 

The  question  whether  a  general  power  of  appointment 
has  been  so  exercised  by  the  donee  as  to  take  the  fund 
subject  to  the  power  away  from  the  ^persons  entitled  in 
default  of  appointment  for  all  purposes,  is  one  of  inten- 
tion to  be  gathered  from  the  dispositions  of  the  fund 
made  by  the  donee. 

J.  K.,  a  donee  of  a  general  power  of  appointment  by 
will  of  a  sum  of  £6,000  {as  to  which,  in  default  of 
appointment,  there  ufas  a  gift  over  to  other  persons  by  the 
donor  of  the  power),  exercised  the  power  by  appointing 
tJie  fund  direcUy  in  equal  shares  between  eight  nephews 
and  nieces,  to  whom  she  also  gave  legacies  out  of  Tier  own 
estate  which,  both  in  her  wUl  and  codicil,  she  distinguished 
from  tJie  £6,000.  She  appointed  an  executor  ;  but  her 
own  estate  was  more  than  sufficient  to  pay  all  her  debts 
and  legacies,    A  nephew  and  a  niece  died  in  her  lifetime. 

Held,  following  In  re  Davies'  Trusts,  20  W.  B.  166, 
L.  B.  13  Eq.  163.  thai  J.  K.  had  not  indicated  an  in- 
tention to  make  the  £6,000  her  own  for  all  purposes ; 
and  that  the  persons  entitled  in  default  of  appointment 
under  the  limitation  in  the  instrument  creating  the  power 
took  the  shares  appointed  to  the  nephew  and  niece  who  had 
died  in  the  donees  lifetime* 

Petition. 

This  was  a  petition  for  the  distribution  of  a  fond 
in  court. 

The  question  in  the  case  was  whether  a  geauaoA 
testamentary  power  of  appointment  over  a  sum  of 
£6,000  had  been  fully  exercised  by  the  donee,  or 
exercised  only  for  the  limited  purpose  of  ffiving  eifeot 
to  the  particular  dispositions  expressed  in  aer  will  and 
codicils. 

By  the  will  of  William  Boyd,  who  died  in  1866. 
one-fourth  of  the  proceeds  of  sale  of  his  remdutaj 
real  and  personal  estate  was  settied  on  tmat  for  bii 
daughter,  Juliana  Kelly,  and  her  husband  for  lifs, 
remainder  to  their  children,  with  a  gift  ov«r  in 
default  of  children  taking  a  vested  interest.  The 
testator  further  empowerea  the  trustees  of  bis  will 
notwithstanding  the  trusts  thereinbefore  contained 
"  out  of  the  said  one-fourth  share  of  the  residue  of 
my  said  estate  to  raise  the  sum  of  £6,000  sterling,  ; 
and  pay  the  same  to  such  person  or  peraons  as  my  ^ 
said  daughter  Juliana  shall   by  her  last  will  and       i 

(a.)  Beported  by  Balbqh  B.  Phillpotts,  Esq., 
Banister-at-Ijaw. 
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testament  or  any  oodioil  or  codicils  thereto,  and 
whether  covert  or  sole,  direct  and  appoint  or  give  and 
bequeath  the  same." 

Juliana  Kelly  made  her  will  in  September,  1869, 
in  which,  after  a  recital  as  to  the  power  of  appoint- 
ment over  the  £5,000,  were  the  following  words : 
*'Now,  in  exercise  of  such  power  I  give  and 
bequeath  the  said  sum  of  £5,000,  and  bIbo  all  the 
reddae  of  my  real  and  personal  estate  and  effects  not 
otherwise  disposed  of  oy  me  equally  between  and 
amongst  my  several  nephews  and  nieces  following'' 
(the  testatrix  here  named  eight  nephews  and  nieces) 
''as  tenants  in  common  and  not  as  joint  tenants." 
The  testatrix  further  directed  that  if  any  of  tiie 
nephews  and  nieces  whom  she  had  named  should  die 
in  her  lifetime  leaving  a  child  or  children  such  child 
or  children  were  to  be  entitled  to  his,  her,  or  their 
parent's  share.  She  appointed  Joseph  Anderson 
executor. 

The  will  contained  no  charge  or  direction  for  the 
payment  of  debts. 

The  testatrix  made  a  codicil  to  her  will  in  May, 
1878.  By  this  she  appointed  another  executor  in  the 
place  of  Joseph  Anderson,  who  had  died,  and  gave  to 
each  of  the  before-mentioned  nephews  and  nieces 
£1,000  sterling  '*  out  of  my  own  moneys."  She  di- 
rected that  all  legacy  duly  should  be  paid  "  out  of 
my  general  residue  which  I  bequeath  unto  and  between 
my  said  nephews  and  nieces  as  directed  by  my  will." 
By  another  codicil  of  January,  1886,  the  testatrix 
recited  that  she  had  appointed  "a  certain  fund 
therein  named  and  also  tiie  residue  of  my  estate  " 
eqnaDy  between  the  nephews  and  nieces  named  in  the 
will,  and  thatshehad  also  given  to  each  of  them  legacies 
of  £1,000  •*  out  of  her  own  moneys."  One  of  these 
legacies  she  revoked,  and  in  other  respects  immaterial 
to  the  question  of  the  case,  she  altered  her  former 
disposiaons  of  her  property. 

The  testatrix  died  on  the  4th  of  December,  1896, 
havmg  had  no  children.  Her  personal  estate  was 
fwom  at  £45,913,  which  was  more  than  sufficient  to 
pay  all  her  debts  and  legacies.  Two  of  the  appointees, 
a  nephew  and  a  niece,  luid  died  in  her  lifetime  neither 
having  had  any  children,  and  the  question  now  arose 
whether  of  the  £5,000  appointed  as  aforesaid  two 
eighth  pcurts,  being  those  intended  for  the  nephew  and 
nieoe  who  had  died,  had  not  lapsed,  and  pwsed  as 
unappointed  by  Juliana  Kelly  under  the  will  of  her 
father,  the  original  testator  William  Boyd. 

^^^ffttf  Q>C,,  and  DunJiam,  for  the  petitioners,  who 
claimed  to  be  entitled  to  tiie  two  eighths  under  the 
will  of  William  Boyd. — ^The  question  is  one  of  inten- 
tion. The  testatrix  has  not  intended  to  make  the 
£5,000  part  of  her  estate  for  all  purposes,  and  the 
two  eighth  parts  are  unappointed  and  pass  under  the 
will  of  William  Boyd.  In  re  Daviea'  Trusts,  [1871] 
20  W.  B.  165,  L.  B.  13  Eq.  163,  governs  the  present 


They  also  referred  to  Theobald  on  Wills,  4th  ed., 
pp.  200-202. 

FarwUy  Q.C.^  B,nd  Davenport,  for  the  respondent. 
—The  testatrix  intended  to  make  the  £5,000  her  own 
for  all  purposes,  and  take  it  out  of  the  trusts  of  her 
father's  wifi.  This  fund  would  have  been  available 
for  payment  of  her  debts,  and  the  executor  whom 
she  appointed  could  have  given  a  discharge  for  the 
whole  fund :  In  re  Hoshin's  Trusts  [1876]  5  Ch.  D. 
229,  6  Ibid,  281.  In  re  Dames''  Trusts  is  inconsistent 
with  In  re  Pinede's  Settlement,  [1879]  28  W.  R.  178, 
12  Cb.  D.  667 ;  In  re  IckeringiWs  Estate,  [1881]  29 
W.  B.  600,  17  Ch.  D.  161 ;  Coxen  v.  Rowland,  [1894] 
42  W.  B.  568,  [1894]  1  Ch.  406.  The  two  eighth 
ihares  should  g^  to  the  next-of-kin  of  Juliana  Kelly. 

Levdt,  in  reply.— Only  six-eighths  of  the  £6,000  I 


would  be  available  for  Juliana  Kelly's  debts.  The 
appointment  to  the  nephew  and  niece  who  pre- 
deceased her  was  no  appointment.  An  executor  only 
takes  what  is  validly  appointed:  In  re  Thurston, 
[1886]  34  W.  R.  528,  32  Ch.  D.  608. 

BoMEB,  J. — In  the  present  state  of  the  authorities 
the  question  I  have  to  decide  is  by  no  means  an  easy 
one.  The  principle  which  has  to  be  applied  to  all 
cases  of  tms  class  is  clear.      I  have  to  ascertain 

whether  the  donee  of  the  power  meant  by  the  exercise 
of  it  to  take  the  property  dealt  with  out  of  the  in- 
strument creating  Uie  power  for  all   purposes,   or 
only  for  the  limited  purpose  of  giving  effect  to  the 
particular  dispositions  expressed.    The  difficulty  Hes 
in  the  application  of  the  principle.    The  conclusion  I 
have  come  to  in  the  present  case  is  that  the  testatrix 
has  not  by  her  will  and  codicils  sufficiently  indicated 
an  intention  to  make  the  £6,000  the  subject  of  the 
power,  hers  for  all  purposes,  and  that  so  far  as  con- 
cerns the  lapsed  shares  they  go  as  in  default  of  ap- 
pointment. My  reasons  are  as  follows  :  In  the  first  place 
this  is  not  a  case  of  an  appointment  of  the  £6,000  to 
trustees  for  purposes,  some  of  which  lapse.  The  appoint- 
ment is  direct  to  beneficiaries,  so  that  authorities  like 
In  re  Van  Hagan,  29  W.  B.  84,  16  Ch.  D.  18,  which 
depend  upon  a  question  of  resulting  trust,  are  not  in 
point,  ana  I  have  to  decide  the  case  having  regard  to 
the  authorities  which  deal  with  direct  appointments 
to    beneficiaries.      Now,    the   testatrix  has  herself 
drawn  a  distinction  between  the  £6,000  and  her  own 
property.      She  has  given  certain  legacies  by  her 
codicils  expressly  payfuble  "out  of  her  own  moneys," 
by  which  I  understand  her  to  mean  that  in  no  case 
was  the  £6,000  (which  was  not  her  own)  to  aid  in 
case  of  deficiency  of  her  own  property  in  paying  those 
legacies,  and  she  does  not  anywhere  treat  or  describe 
the  £6,000  as  part  of  her  own  residue  or  as  her  own 
moneys.      In  the  will    she   gives   the  £6,000   and 
also  all  the  residue  of  her  property  not  otherwise 
diriposed   of   by   her,    by   which    latter    phrase    I 
understand    she  meant  all  her  own    property  not 
disposed  of  by  any  codicil  or  codicils  or  in  pay- 
ment of  her  debts ;  and  in  one  codicil  she  states  that 
by  her  will  she  has  appointed  and  given  '*  a  certain 
fund  therein  named,''  and  also  the  residue  of  her 
estate.      So  that,  looking  at  the  wHl  and  codicils 
together,  it  appears  to  me  she  had  shown  that  she 
treats  the  £6,000  not  as  her  own,  but  as  something 
distinct  from  her  own  property  and  not  merging  in 
her  own  residuary  estate.     Again,  for  what  it  is 
worth,  there  is  here  no  express  charge  of  debts.    It 
is  true  she  appoints  an  executor,  and  if  her  own 
estate  had  becui  insufficient  to  pay  her  debts  and  the 
legacies  which  are  not  expressly  payable  only  out  of 
her  own  property,  then  no  doubt  the  £6,000  would 
have  been  applicable  to  make  good  the  deficiency, 
and  to  that  extent  the  executor  might  have  had 
recourse  to  it.    But  her  own  property  was  more  than 
sufficient  to  x>ay  all  her  debts  and  legacies,  and  the 
fact  that  an  executor  might  for  a  limited  purpose 
have  had  a  right  to  reach  the  fund  would  not  in 
itself  be  sufficient  to  take  the  fund  for  all  purposes 
away  from  the  persons  entitled  in  default  of  apx)oint- 
ment.    See  for  example  Laing  v.  Coufan,  24  Beav. 
112,  6  W.  B.  Ch.  Dig.  66,  where  it  was  held  that  an 
express  direction  to  pay  debts,  coupled  with  the  ap- 
pomtment  of  an  executor,  took  the  fund  from  the 
persons  entitled  in  default  of  appointment,  but  only 
so  far  as  it  was  required  to  pay  the  debts ;  and  see 
furtiier  In  re  Thurston,  Thurston  v.  Evans, 

But  there  is  another  authority  which,  if  rightly 
decided,  completely  covers  the  case  before  me ;  that 
iainre  Davies*  Trusts.  Indeed  that  case  had  not  the 
dement  in  the  case  before  me  of  the  testatrix  ex- 
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pressly  diBtmgiiuhing  betweea  the  appointed,  and  her 
own,  property ;  and  so  the  case  before  me  is  stronger 
in  favour  of  uiose  claiming  in  default  of  appointment, 
but  in  all  other  respeots  the  two  cases  are  substan- 
tially identical.  That  case  was  decided  in  1871  by 
Widens,  Y.G.,  and  though  often  referred  to  since, 
has  never  been  dissented  from  or  disapproved,  nor 
can  I  find  any  authority  which  would  justify  me  in 
declining  to  follow  it  after  this  lapse  of  time.  Indeed 
it  has  been  expressly  followed  in  Ireland  in  In  re  De 
LuBi's  Truits,  3  L.  B.  Ir.  Ch.  232,  27  W.  E.  Dig.  9. 

Certain  cases  have  been  referred  to  in  argument 
before  me  which  it  is  suggested  are  inconsistent  with, 
or  cast  doubts  upon  In  re  Davies'  TrtisU,  but  I  think 
the  suggestion  is  unfounded,  and  I  will  shortly  refer 
to  the  chief  of  them  in  order  to  show  this. 

In  re  Pinede*$  SeUUment  was  a  case  where  Jessel, 
M.B.,  under  the  circumstances  referred  to  by  him  in 
his  judgment,  was  able  to  ascertain  that  the  testatrix 
intendMl  to  include  in  the  gift  of  her  residue  both  the 
residue  of  the  appointed  fund  and  any  savinss  of  her 
own  property  she  might  possess  as  one  blended  fund, 
and  treated  the  appointed  property  as  her  own  and 
made  it  her  own  for  all  purposes.  The  case  of  In  re 
Daviet^  Trusts  was  cited  and  in  no  way  disapproved  of 
by  the  Master  of  the  Bolls;  on  the  contrary,  he 
refers  with  approval  to  In  re  De  Lust's  Trusts,  which 
followed  In  re  Dames*  Trusts,  as  stating  accurately 
the  principle  on  which  each  case  altimately  falls  to 
be  decided.  In  re  IckeringilVs  Estate,  decided  by 
Hall,  y.C,  was  a  peculiar  case,  and,  I  think,  turned 
upon  this,  that  the  Yice-Ohancellor  thought,  under 
the  circumstances  concerning  the  devise  of  real  estate 
to  which  he  refers  in  his  judgment,  that  the  gift  in 
the  testatrix's  will  in  that  case  was  equivalent  to  an 
appointment  and  devise  to  her  two  sisters  in  trust  so 
as  to  make  the  question  one  of  resulting  trust,  as  in 
In  re  Van  Hagan;  at  least,  that  is  what  I  gather 
from  the  judgment,  especially  from  the  observations 
at  the  bottom  of  p.  156  and  top  of  p.  167  (17  Ch.  D.), 
but  whether  I  am  right  in  this  or  not  it  is  clear  that 
the  Vice-Chancellor  distinguished  the  case  before 
him  from  In  re  Davies*  Trusts,  and  cast  no  doubt 
upon  the  decision  in  the  latter  case.  Lastly,  in  Coocen 
V.  Rowland  the  decision  of  Stirling,  J.,  turned  upon 
the  words  used  by  the  testatrix,  which  indicated 
sufficiently  her  intention  that  the  appointed  property 
should  be  deemed  hers  for  all  purposes.  As  pointed 
out  in  that  case,  it  is  not  essential  in  order  that  an 
appointed  fund  may  be  for  all  purposes  taken  out  of 
the  instrument  creating  the  power,  tiiat  there  should 
be,  in  the  first  instance,  an  appointment  to  a  trustee ; 
nor  did  Wickens,  Y.C,  in  In  re  Davies*  Trusts  express 
a  contrary  view,  and  the  suggestion  that  the  reason- 
ing on  which  he  decided  that  case  has  been  since 
decided  to  be  unsound  appears  to  me  unfounded. 

Solicitors,  Tarry,  Shirhck,  &  King,  for  Griffiths 
cfe  Co.,  Newcastle-upon-Tyne;  Phelps,  Sidgwick  & 
Biddle. 
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Holt  v.  Holt,  (a.) 

Trustee — Practice — Breach  of  trust — Married  woman 
restrained  from  anticipation — Indemnity — Pleading 
— Third-party  notice — Liberty  to  apply — Trustee 
Act,  1893  (56  cfc  57  Vict.  c.  53),  s.  45— iJ.  8.  C,  ord. 
16,  r.  55. 

(a.)  Beported  by  J.  Abthitb  Pbioe,  Esq.,  Banister- 
at-Law. 


In  an  action  for  breach  of  trust  in  which  the  trustees 
of  a  settlement  and  the  tenant  for  life  a  married  wowan 
resirained  from  anticipation,  were  defendants^  the 
defendant  trustees  in  their  defence  alleged  that  the  breach 
wae  committed  at  the  request  of  the  defendant  tenant  for 
life,  and  that  her  interest  ought  to  be  impounded  by  way 
of  indemnity ;  bvt  they  did  not  raise  this  point  either 
by  way  of  third'party  notice  under  ord.  16,  r.  65,  or  by 
way  of  counter'Claim. 

Held,  that  upon  the  allegations  respectively  contained 
in  the  statement  of  claim  of  the  plaintiffs  and  in  tht 
defence  of  the  defendant  trustees,  the  court  had  jurisdic- 
tion to  give  the  defendant  trustees  liberty  to  apply  in 
chambers  in  the  action,  to  enforce  any  right  of  indemnity 
they  might  have  against  the  tenant  for  life ;  and  that 
under  section  45  of  the  Trustee  Act,  1893,  the  court 
could  make  an  order  impounding  the  life  interest  of  a 
married  woman  restrained  from  anticipation,  by  way  of 
indemnity. 

This  was  an  action  brought  on  the  part  of  o^taia 
infants  by  tiieir  next  friend  claiming  as  beneficiaries 
under  the  trusts  of  a  settiement  made  on  the  marriage 
of  the  defendant  Helen  Eliza  Gossell  with  John  Oakes 
Holt,  and  dated  the  16th  of  January,  1878,  to  make 
good  a  breach  of  trust.  The  facts  of  the  case  were  as 
follows : — 

Under  the  settiement  it  was  declared  that  the  sum 
of  £1,600  paid  to  the  trustees  thereof,  T.  H.  Bdl- 
lason  and  S.  F.  BoUason,  by  Otto  J.  T.  Qossell, 
should  be  hdd  upon  trust,  to  invest  in  the  manner 
therein  directed,  and  to  pay  the  interest  to  the 
defendant  Helen  E.  Holt  for  her  life  for  her  separate 
use  without  power  of  anticipation,  and  after  hec 
death  to  the  said  John  O.  Holt  (but  only  if  he  should 
not  have  been  a  bankrupt,  or  other  the  events  therein 
mentioned  should  not  have  happened)  during  his  life, 
or  other  the  period  therein  mentioned,  and  subject 
thereto  in  trust  for  the  children  of  the  said  marriage, 
who,  being  sons,  should  attain  the  age  of  twenty-one 
years,  or  hemg  daughters,  should  attain  that  age  or 
marry. 

By  a  settiement  known  as  the  settiement  of  1887, 
and  made  between  the  said  Otto  J.  T.  GhMseil  of  the 
one  part,  and  the  said  T.  H.  BoUaston  and  8.  F. 
Bollaston  of  the  other  part,  it  was  declared  that  a 
further  sum  of  £1,000  paid  by  the  said  Otto  J.  T. 
Gbssell  to  the  said  T.  H.  Bollason  and  8.  F. 
Bollason  should  be  held  on  like  trusts  as  those 
declared  in  the  marriage  settlement  of  1878,  and  the 
trustees  were  empowered  to  advance  the  sum  of 
£1,000  to  John  O.  Holt  on  interest,  the  same  being 
secured  by  the  bond  of  John  O.  Holt,  with  one  or 
more  sureties.  This  sum  was  subsequentiy  advanced 
to  John  O.  Holt,  and  secured  by  the  joint  bond  of 
John  Oakes  Holt,  J.  A.  Dorsib,  G.  Holt,  and  8.  F. 
Bollason. 

On  the  19th  of  December,  1892,  T.  H.  Bollasoo 
retired  from  the  trusteeship,  and  G.  Holt  was  «>- 

g anted  trustee  in  his  place.  In  January,  1893,  G. 
olt  and  S.  F.  BoUason  advanced  to  J.  O.  Holt  and 
the  said  Helen  B.  Holt  the  sum  of  £1,500,  which 
represented  the  whole  of  the  trust  funds  of  the  cattle- 
ment  of  1878.  The  advance  was  made  on  the  cecnrity 
of  the  joint  and  several  promissory  note  of  John  <X 
Holt  and  Hden  E.  Holt  and  on  their  joint  and  sevenl 
covenant  to  repav  and  on  the  security  of  a  policy 
upon  their  joint  kves,  and  of  an  assignment  by  Jolm 
O.  Holt  of  certain  letters  patent  for  making  metallic 
ship  berths. 

G.  Holt  died  in  1894  and  S.  F.  Bollason  In  1897. 
J.  O.  Holt  was  adjudged  a  bankrupt  in  I89i.  Ths 
defendants,  the  executors  of  G.  Holt  and  the  ezccntrix 
of  Samuel  F.  BoUason,  put  in  separate  defences. 
They  alike  alleged  that  uie  breaches  of  tnut  wen 
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made  at  the  instigation  and  request  and  with  the 
coDBent  in  writing  of  Helen  E.  Holt.  Mrs.  Holt  did 
not  pat  in  a  defence,  but  she  was  subpoenaed  as  a 
witness  by  some  of  the  other  defendants.  The  state- 
ment of  daim  asked,  inter  alia,  for  a  declaration  of 
the  liability  of  the  trustees'  estates  to  make  good  the 
I088,  and  for  the  administration  of  the  trusto  of  the 
settlements. 

MacSwinneyf  for  the  plaintifb. 

Wilkinson,  for  the  defendant  tenant  for  life. — ^The 
qnestion  of  the  liability  of  the  tenant  for  life  cannot 
Mffoneinto  on  the  present  occasion.  No  proper  pro- 
oeeaings  whatever  have  been  taken  by  the  other 
defendants  to  raise  the  issue.  They  have  not  done 
BO  either  by  a  third-party  notice  under  B.S.C.,  ord. 
16,  r.  o5,  or  by  a  counter-daim.  It  is  possible 
that  in  these  ways  the  issue  might  have  been  raised ; 
bat  even  that  is  not  altogether  clear.  PracticaUy 
the  other  defendants  have  taken  no  proceedings  what- 
ever against  the  tenant  for  life.  What  they  are  trying 
to  do  is  to  raise  the  issue  in  an  indirect  way. 
Farther,  there  is  no  evidence  whatever  that  the 
tenant  for  life  in  any  way  instigated,  requested,  or 
consented  in  writing  to  the  breach  of  trust.  There 
is  no  evidence  to  entitle  the  court  to  order  an 
inquiry.  If  the  question  is  to  be  raised  at  all,  it 
most  be  raised  by  the  representatives  of  the  trustees 
bringing  an  action  against  her. 

Badcock,  for  the  representatives  of  G.  Holt — ^If  the 
trustees  are  not  technically  in  the  right  in  the  way 
they  have  proceeded,  the  court  has  jurisdiction  to  permit 
them  to  amend.  There  can  be  no  possible  injustice 
in  this  course  to  any  party,  and  there  is  no  reason 
why  the  tenant  for  life  should  not  be  examined  viva 
voce  in  court.  An  injustice,  however,  would  be  done 
if  the  trustees  were  forced  to  bring  a  fresh  action. 

i?.  J.  Parker,  ior  the  executrix  of  S.  F.  BoUason. 
—There  is  no  question  but  that  under  the  old 
practice  the  court  had  jurisdiction  to  dispose  in  such 
an  action  of  the  defendants'  daim  to  be  indemnified 
by  the  tenant  for  life.  Such  a  point  could  either 
have  been  raised  in  the  bill  or  taken  in  the  answer. 
If  it  had  been  taken  in  the  answer  an  inquiry 
would  have  been  directed.  The  jurisdiction  by 
which  the  court  executes  trusts  is  the  same  as 
formerly.  This  is  an  administration  action,  and  in 
an  adnunistration  action  all  equities  can  be  enforced. 
The  proper  course  in  this  case  is  to  direct  an  inquiry 
as  to  whether  the  tenant  for  life  concurred  in  the 
breach  of  trust :  Sawyer  v.  Sawyer,  33  W.  B.  403,  28 
Gb.  D.  595,  was  referred  to. 


Wilkinson,  in  reply. — Sawyer  v.  Sawyer  does  not 
oome  within  section  46  of  the  Trustee  Act,  1893,  and 
in  that  case,  which  was  prior  to  the  Married  Women's 
Property  Act,  1883,  Mrs.  Sawder,  the  tenant  for  life, 
was  not  restrained  from  anticipation.  The  old  prac- 
tice is  unimportant  in  this  connection.  In  deciding 
the  question  whether  a  married  woman  has  instigated, 
requested,  or  given  consent  in  writizig  to  a  breach  of 
trust,  the  law  relies  on  the  exercise  of  judicial  discre- 
tion which  must  be  properly  exercised.  It  is  not  a 
matter  in  which  an  inquiry  can  be  directed. 

Btbitb,  J. — The  action  is  brought  by  an  infant 
remsiuderman  for  the  purpose  of  obtaining  a  declara- 
tion that  the  estates  of  certain  deceased  trustees  are 
liable  to  make  good  certain  moneys,  some  of  which 
they  had  become  liable  for,  to  a  limited  amount,  by 
ivason  of  having  concurred  in  giving  security  for 
bonds,  which  limit  their  liability  each  to  £334.  The 
second  breach  of  trust  is  in  respect  of  a  sum  of  £1,500. 
The  action  asks,  so  far  as  necessary,  to  have  the 
trusts  of    the  settlement  executed.     Amongst  the 


defendants  are  the  executors  of  G^rge  Holt,  one  of 
the  persons  whose  estate  is  sought  to  be  made  liable. 
In  the  defence  put  in  on  their  behalf  there  is  the  fol- 
lowing paragraph:  "If  in  fact  the  advance  by  the 
said  George  Holt  and  Saml.  Fredk.  Bollason  of  the 
said  sum  of  £1,500  to  the  said  John  Oakes  Holt  and 
the  defendant  Helen  Eliza  Holt  was  a  breach  of  trust, 
the  same  was  made  at  the  instigation  or  request  or 
with  the  consent  in  writing  of  the  defendant  Helen 
Eliza  Holt,  and  with  full  knowledge  on  her  part 
that  such  advance  constituted  a  breach  of  trust,  and 
the  defendant  Helen  Eliza  Holt  took  the  benefit  of 
such  breach  of  trust,  and  these  defendants  claimed 
that,  under  the  circumstances  aforesaid,  all  the  life 
interest  of  the  defendant  H.  E.  Holt  under  the  said 
settlements  of  the  16th  day  of  January,  1878,  and  the 
17th  day  of  March,  1887,  ought  to  be  impounded  by 
way  of  indemnity  to  the  executors  of  the  said  Geo. 
Holt,  deceased."  And  in  the  defence  put  in  on 
behalf  of  the  other  executors  they  plead  to  a  similar 
effect.  Both  the  defendants  say  in  their  defence  that 
they  will  rely,  as  against  the  tenant  for'  life  who  is 
co-defendant,  upon  the  provisions  of  section  45  of  the 
Trustee  Act,  1893. 

Now,  the  co-defendant,  the  tenant  for  life,  says 
that  this  matter  cannot  be  disposed  of,  because  the 
question  has  not  been  raised  either  by  way  of  counter- 
claim or  by  third-party  notice  under  rule  55  of  order 
16,  and  that  it  is  impossible  for  the  court  in  this 
action  to  allow  this  question  to  be  raised,  but  that 
the  parties  desiring  to  raise  it  ought  to  commence  a 
new  action  for  the  purpose.  At  one  time  I  was  dis- 
posed to  think  that  the  tenant  for  life  miffht  be  jus- 
tified in  saying  :'*  If  it  is  to  be  raised,  uere  should 
be  a  third-party  notice ;  let  this  stand  over  for  that 
purpose  and  let  the  costs  be  reserved";  but  the 
position  is  this  at  the  present  moment,  that  counsel 
for  both  parties — ^f or  i^e  tenant  for  life  and  for  the 
trustees — are  agreed  that  in  their  view  it  is  vei^ 
doubtful  whether  rule  55  of  order  16  would  permit 
of  such  a  thiuff  being  done.  In  point  of  fact,  the 
argument  on  behalf  of  the  tenant  for  life  reduces 
itself  to  this :  That,  inasmuch  as  the  claim  for  in- 
demnity against  the  defendant  tenant  for  life  is  only 
raised  in  the  defence  of  the  co-defendants,  the  only 
way  in  which  the  thing  can  now  be  properly  tried  is 
by  bringing  a  new  action,  with,  I  suppose,  new  plead- 
ings, delay  and  all  the  necessary  expense  att^dant 
upon  such  a  proceeding.  I  should  have  been  sorry  to 
have  been  driven  to  such  a  conclusion,  and  I  do  not 
think  I  am  so  driven.  This  bein^  an  action  for  the 
execution  of  the  trusts,  and  tms  being  an  equity 
arising  by  reason  of  the  position  of  the  parties  as 
well  as  by  virtue,  in  this  particular  case,  of  tne  section 
of  the  Act  of  Parliament,  I  am  of  opinion  that  it  is 
within  the  competence  of  the  court,  on  such  a  point 
being  suggested  by  the  trustees,  who  admittedly  are 
liable,  eiwer  to  diroct  an  inquiry,  properly  framed,  or 
to  ^ve  leave  to  apply  as  to  emordng  such  a  claim 
agamst  the  tenant  for  life,  although  she  be  a  maiiied 
woman. 

There  is  some  force  in  what  was  said  by  Mr. 
Wilkinson,  that  it  is  one  of  those  cases  in  which  the 
court  has  to  exercise  a  careful  discretionary  jurisdio*- 
tion. 

The  court  has  under  the  section  of  the  Act  to  find 
it  just  to  do  so,  and  no  doubt  will  in  every  case 
inquire  very  carefully  into  the  circumstances,  having 
full  regard  to  the  fact  that  the  equity  is  sought  to  be 
raised  a^^ainst  a  married  woman  restrained  from 
anticipation;  but  that  is  a  point  which  can  be 
perfectly  wcQl  considered  by  and  safely  left  to  the 
judge  who  has  to  determine  the  form  of  the  inquiry 
and  the  way  in  which  the  matter  should  be  raisea 
by  the  court.    It  may  be  that  he  will  think,  on  the 
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suggestion  of  the  lady,  that  it  ought  to  be  raised  by 
means  of   an  adjournment  into  court  in  the    first 
instanoe  and  hearing  evidence  vivd  voce.    I  do  not 
think  any  injustice  wul  be  done  by  that,  and  I  think 
gross  injustice  would  be  done  if  I  were  to  hold  that 
this  point  could  not  be  raised  except  by  bringing  a 
new  action,  with  all  the  consequent  expense.    It  was 
said  that  I  have  no  jurisdiction  to  make  such  an  order, 
and  for  some  time  there  was  a  little  difficulty  in  find- 
ing any  very  near  precedent  for  what  I  propose  to 
do;   but  there  is  the  case  Sawyer  ▼.   Sawyer.    It 
appears  from  the  statement  of  the  case  that  that 
action  was  commenced  in  November,  1878,  by  the 
children  of    Bdward  Sawyer  and  Betsy,  his  wife, 
against  John  Sawyer,  the  surviving  trustee,  and  James 
ijlwright,  the  executor  of  the  deceased  trustee  of 
the  marriage  settlement  of  Mr.  and  Mrs.  Sawyer,  for 
the  purpose  of  making  the  trustee  liable  for  certain 
monev,  subject  to  the  trusts  of  the  settlement,  which 
had  been  lost.    Mr.   and  Mrs.  Sawyer^  were  made 
parties  as  defendants.    In  point  of  fact  it  was  a  case 
extremely  IDce  the  present,  one  of  those  cases  where 
the  tenant  for  life  is  not  joined  for  sufficiently  obvious 
reasons  with    the  infant  plaintiff  in  bringing  the 
action,  but  is  made  a  defendant.    When  uiat  case 
came  on  for  trial  Ghitty,  J.,  gave  judgment  that  the 
trustees  were  jointly  and  severally  liable  to  replace 
the  sum  which  had  been  sold  by  the  trustees  and 
advanced  to  Mr.  Sawyer,  and  an  inquiry  was  directed 
to  ascertain  at  whose  request  and  under  what  circum- 
stances the  money  had  been  sold  out  and  advanced. 
Mr.  Wilkinson  says  that  this  was  not  a  casein  which 
a  married  woman  was  restrained  ^m  anticipation, 
nor  was  it  a  case  coming  within  section  45.    The 
principle,  however,  appears  to  me  to  be  exactly  the 
same.    If  such  an  inquiry  could  be  ^;ranted  against 
a  married  woman  who  was  not  restramed  from  anti- 
cipation, such  inquiry  can  be  ^;ranted  now,  having 
regard  to  the  provisions  of  section  45,  sub-section  1, 
of  the  Trustee  Act  of  1893,  against  a  married  woman 
or  in  reference  to  a  married  woman,  restrained  from 
anticipation. 

One  other  point  was  taken.  It  was  said  that  no 
such  inquiry  or  liberty  to  apply  ought  to  be  given 
unless  there  was  some  evidence  upon  which  the  court 
could  act  as  making  a  foundation  for  an  inquiry.  I 
am  not  sure  that  the  allegation  of  a  defendant  trustee 
made  liable  for  a  breach  of  trust,  that  the  breach 
was  committed  at  the  instigation  and  with  the 
consent  of  the  tenant  for  life,  would  not  be 
sufficient  to  create  jurisdiction,  provided,  of  course, 
that  as  to  costs  care  was  taken  that  any  such  inquiry 
should  be  held  at  the  risk  of  the  person  requesting  or 
seeking  it;  but  in  this  case  we  have  in  paragra]^  9 
of  the  statement  of  claim  this  allegation:  **The 
plaintifEs  have  recently  ascertained  that  in  the  month 
of  January,  1893,  the  said  George  Holt  and  Samuel 
F.  Bollason  wrongfully  advanced  the  sum  of  £1,500, 
which  then  represented  the  whole  of  the  trust  funds 
of  settlement  of  1878,  to  the  said  John  O.  Holt  and  to 
the  defendant  Helen  E.  Holt  upon  the  security  of 
their  joint  and  several  promissory  note  and  of  their 
joint  and  several  covenant  to  repay,  and  of  a  policy 
upon  their  joint  lives  and  of  an  assignment  by  the 
said  John  O.  Holt  of  certain  letters  patent  for  making 
metallic  ^  ship  ^  berths.  The  said  security  is 
wholly  insufficient,  and  the  said  advance  was 
a  breach  of  trust."  That  allegation  is  ad- 
mitted by  the  defendants,  and  I  think  there  is  a 
sufficient  allegation  there  and  therefore  sufficient 
evidence  that  there  was  some  consent  in  writing  or 
instigation  or  request  on  the  part  of  the  tenant  for 
life.  It  is  not  evidence  that  it  was  so,  but  it  is 
evidence  which  enables  the  court  to  see  that  it  is 
not  a  mere  imaginary  matter,  but  that  it  is  a  case  in 


which  some  evidence  will  be  forthcoming  to  show 
request  on  the  part  of  the  person  who  herself  joins 
in  giving  the  promissory  note  and  in  the  covenant 
and  security  for  the  breach  of  trust  which  has  been 
committed.  If  it  stood  there  alone  the  court  would 
not  be  able  to  make  a  married  lady  liable ;  but  if  there 
is  a  sufficient  ground  for  the  suggestion  on  the  part 
of  the  defendants  that  there  may  be  a  case,  it  u 
sufficient,  I  think,  to  entitle  me  to  do  what  I  propose 
to  do  in  respect  to  this  matter — ^viz.,  to  give  to  the 
representatives  of  the  deceased  trustees  liberty  to 
apply  in  chambers  with  reference  to^  enforcing  each 
n^t,  if  any,  as  thev  may  have  against  the  tenant 
for  life,  and  as  to  tne  method  of  determining  each 
matter  or  words  to  that  ^eot  (the  precise  form 
may  perhaps  be  the  subject  of  an  application  here- 
after), and  that  may  be  prefaced  by  the  words  "  and 
at  the  request  of  the  trustees'  representatives  give 
them  liberty  to  apply,"  I  do  not  think  that  it  will 
make  much  difference,  but  I  will  put  those  words  in. 

Solicitors,  T.  G.  Btdlen;  Crouoders  cfc  Vizard,  for 
Stratum  &  Son,  Wolverhampton;  Sharpe,  Parker, 
Prttchards,  <fc  Bar?Mm,  for  Byland,  Martineau,  Jt  Co., 
Birmingham. 
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WAINWBiaHT  V.  MeLLKB.  (o.) 
Power  of  appointmerU^Life  interest— ForfeUurt  tiwm 
— Fraud  on  power — Lapse — BemoUneas. 
Property  was  vested  in  trustees  of  a  marria^ 
settlement  "  to  pay  the  income  thereof  to  the  wife  for  her 
life,  and  after  her  death  in  trust  for  aU  and  every  or 
such  one  or  more  exclusively  of  the  other  or  others  of  iht 
child  or  children  of  the  marriage  at  such  ages,  days,  or 
times,  for  such  estates  or  interest,  and  if  more  than  one 
in  such  shares  and  proportions,  and  with,  under,  and 
subject  to  such  powers,  provisions,  conditions,  and  Ztmtfa- 
tions  as  the  said  wife  should  by  deed  or  will  appoint" 
There  was  issue  of  the  marriage  three  daughters^  am 
the  wife  by  deed-^poll  appointed  two  thirds  in  trust  fw 
two  daughters  absolutely;  '*  And  as  to  the  remaining 
one  equal  third  part  thereof  upon  trust  to  pay  the  said 
income  thereof  to  the "  remaining  daughter  H.  E.  S., 
**  if  not  at  my  death  a  member  of  the  Boman  CathxAk 
Church  or  of  any  sisterhood,  during  her  life,  or  uM 
she  shaU  become  a  member  of  the  Boman  Catholic  Chureh 
or  of  any  sisterhood,  without  power  ofanHcip€stumdMr%9g 
any  coverture  ;  and  subject  as  aforesaid,  as  to  the  capim 
and  income  thereof,  for  the''  other  two  sisters  in  eqwd 
shares. 

After  the  death  of  her  mother  E.  E.  8.  became  a 
member  of  an  Anglican  sisterhood. 

Held,  (l)  that  the  appointment  was  not  a  fraud  on  m 
power ;  (2)  that  the  appointment  was  not  void  for  re- 
moteness, and  that  the  gift  over  took  effect. 

Trial  of  action. 

This  was  an  action  brought  by  the  tnuteei  to 
determine  whether  a  trust  contained  in  a  deed-poll 
dated  the  19th  of  April,  1890,  and  made  by  Trj^ww 
Sutton  in  exercise  of  a  power  of  appointment  vesw 
in  her  by  a  marriage  settlement,  for  payment  of  ooe 
equal  third  part  of  certain  trust  funds  to  the  defen- 
dant Harriet  £.  Sutton  had  or  had  not  detenniaeo, 
and  if  so  from  what  date  it  had  determined. 

The  facts  of  tliecase  were  as  follows : 

By  an  indenture  dated  the  13th  of  Aprfl,  1847,  being 

(o.)  Reported  by  J.  Abthub  Pbiob,  Esq.,  Bairiatar- 
at-Law. 
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a  settlement  executed  on  the  marriage  of  the  said 
Tryphosa  Satton,  then  Tryphosa  Wainwright,  with 
John  Saiton,  certain  real  and  personal  estate  belong- 
ing to  Miss  Wainwright  were  oonveyed  to  the 
trostees  thereof  upon  trust  to  pay  the  income  thereof 
to  herself  during  ner  life,  and  after  her  decease  in 
trnst  for  all  and  every  other  such  one  or  more 
exdosively  of  the  other  or  others  of  the  child  or 
children  of  the  marriage,  at  such  ages,  days,  or 
times,  for  such  estates  or  interests,  and  if  more  than 
one  in  such  shares  and  proportions,  and  with,  under, 
and  subject  to  such  powers,  provisions,  conditions,  and 
limitations  as  the  said  Tryphosa  Wainwright  should 
by  deed  or  will  appoint. 

The  issue  of  the  marriage  consisted  of  three 
daughters,  Tryphosa  Mary,  Jane,  and  ECarriet 
Ellen. 

Mrs.  Sutton  survived  her  husband  and  executed  the 
power  by  a  deed-poll  bearing  date  the  19th  of  April, 
1890,  appointing  that  the  settled  property  and  the 
inoome  thereof  should  be  held  as  to  one -third  on  trust 
for  Tryphosa  Mary,  as  to  one- third  on  trust  for  Jane, 
"and  as  to  the  remaining  equal  one-third  part 
thereof  upon  trust  to  pay  the  same  to  the  said 
Harriet  E.  Sutton,  if  not  at  my  death  a  member  of 
the  Boman  GathoHc  Church  or  of  any  sisterhood, 
during  her  life  or  until  she  shall  become  a  member 
of  the  Boman  Catholic  Church  or  of  any  sisterhood, 
without  power  of  anticipation  during  any  coverture ; 
and  subject  as  aforesaid  as  to  the  capital  and  income 
thereof,  for  the  said  Tryphosa  Ma^  and  Jane  in 
equal  shares.'' 

Mrs.  Sutton  died  in  October,  1893,  and  a  third  of 
the  income  was  paid  to  Harriet  until  the  end  of  1895, 
when  she  becskme  a  member  of  an  Anglican  sister- 
hood. 

The  trustees  then  instituted  the  present  proceedings 
and  Harriet  and  her  sisters  were  made  defendants. 

Vaughan  HawhirUy  for  the  trustees,  stated  the  facts. 

J.  O,  Woody  for  Harriet  B.  Sutton. — The  execution 
of  the  power  contained  in  the  deed  poll  was  not  a 
▼ahd  exercise  of  the  power,  and  if  it  was,  it  was 
void  for  remoteness  :  tyAhhadie  v.  Bizoin,  Ir.  Bep.  5 
Bq.  205,  19  W.  E.  Ch.  Dig.  137 ;  ;  Hodgson  v.  HaU 
Jwd,  27  W.  B.  645, 11  Ch.  D.  959 ;  Farwdl  on  Powers, 
p.  421.  The  condition  attached  to  the  appointment 
to  Harriet  is  one  which  may  not  operate  until  a  time 
subsequent  to  that  which  the  law  has  prescribed. 
It  may  be  said  that  the  decision  in  Hodgson  v.  Hcd' 
ford  is  against  me ;  but  it  is  not  so  on  the  point  as  to 
nmotenees.  Further,  the  rule  in  that  case  is  too 
Widly  expTOsaed.  D*Ablxidie  v.  Bizoin  is  not  alto- 
gether consistent  with  it^  and  the  court  should  follow 
the  last-mentioned  case. 

Dibdin^  for  the  other  sisters. — ^The  object  of  the 
appointor  was  to  prevent  the  money  going  to  the 
■sterhood:  AUeard  t.  Skinner,  36  W.  B.  251,  36 
Ol  D.  145. 

The  appointment  is  not  open  to  objection  on  the 
ground  that  it  is  a  fraud  on  the  power :  Hodgson  v. 
Haiford;  Duke  of  PoHland  v.  Topham,  12  W.  B.  697, 
11  H.  L.  Cas.  32.  Nor  is  it  bad  on  the  gpround  of 
remoteness.  It  is  not  necessary  to  ascertain  the  per- 
sons takings  on  a  condition  until  the  forfeiture  has 
taken  place:  Stuart  v.  Cockerell  L.  B.  7  Eq.  363, 
17  W.  B.  Ch.  Dig.  191 ;  dida  of  Knight-Bruce,  V.C., 
in  Baughton  ▼.  James,  at  1  Coll.  Ch.  Cas.,  p.  46 ;  Evans 
V.  Walker,  26  W.  B.  7,  3  Ch.  D.  211 ;  In  re  RoberU, 
Bepington  ▼.  Roberts,  19  Ch.  D.  520.  The  remoteness 
sgaiost  which  the  rule  for  prevention  of  perpetuities 
is  directed  is  remoteness  in  tne  commencement  or  first 
taking  eflBsot  of  limitations,  and  not  in  the  cesser  or 
dstennin*tion  of  them.  A  life  estate  determinable 
on  an  event,  and  a  remainder  vested  on  that  life  estate 


is  a  vested  remainder  if  the  person  to  take  is  ascer- 
tained.   This  is  the  case  here. 

He  referred  to  Lewis  on  Perpetuities,  p.  173 ;  Challis 
Law  of  Beal  Property,  2nd  ed.,  p.  64. 

J,  G.  Wood,  in  reply. — It  cannot  be  said  that  an 
estate  is  determined  if  it  depends  on  a  contingency 
or  an  uncertainty.  It  cannot  be  said  that  at  the  time 
of  the  death  of  Mrs.  Sutton  the  estates  of  the  persons 
to  take  in  the  event  of  the  estate  of  Harriet  lapsing 
were  clearly  marked  out  and  determined:  Hodgson 
V.  Haiford. 

Bybne,  J.,  after  statins  the  facts :  Two  points 
have  been  taken  on  behaUT  of  Harriet  Sutton.  One 
point  is  this.  It  is  said  that  it  is  a  fraud  on  the 
power  to  appoint  in  this  form;  and  a  case  of 
D'Abbadie  v.  Bizoin,  has  been  cited  in  support  of 
that  view.  On  the  other  hand  it  is  admitted  that 
the  case  of  Hodgson  v.  Haiford,  before  Hall,  Y.C., 
is  an  authority  which  is  undistinguishable  in 
principle  from  the  present  case.  It  is  said  that 
the  general  rule  laid  down  by  the  Vice-chancellor 
in  that  case  is  too  broadly  expressed.  Whether  that 
be  so  or  not,  the  case  in  question  is  one  which, 
in  its  facts,  comes  so  closely  to  the  present  that  the 
principle  applied  in  that  case  must  apply  in  the  one  I 
have  before  me.  I  am  asked  to  say  that  it  is  incon- 
sistent with  the  authority  of  D'Abbadie  v.  Bizoin, 
which  was  cited  before  Hall,  Y.C.,  in  Hodgson  v. 
Haiford,  although  he  does  not  expressly  deal  with  it 
in  his  judgment.  It  is  sufficient  for  me  to  say  that 
the  circumstances  in  D  Abbadie  v.  Bizoin  were  very 
much  more  removed  from  the  circumstances  in  the 

? resent  case  than  the  case  of  Hodgson  v.  Hcd/ord ;  and 
consider  that  the  latter  case  is  an  authority  binding 
on  me.  Accordingly,  I  hold  that  this  is  not  a  case 
of  a  fraud  on  the  power.  On  that  point  the  conten- 
tion fails. 

Then  a  second  point  is  raised,  which  is  this.  It  is 
said  that  the  appointment  is  void  on  the  ground  of 
remoteness.  It  is  said  that  the  appointment  of  one 
equal  third  part  to  ^y  the  income  to  Harriet 
Sutton — who  was  not  aUve  at  the  time  when  the  deed 
of  settlement  creating  the  power  of  appointment  was 
made — ^being  given  to  her  in  tiie  first  place  on  the 
condition  that  she  should  not  be  a  member  of  the 
Boman  Catholic  Church,  and,  secondly,  on  the  con- 
dition that  sh^  should  not  become  a  member  of  a 
sisterhood,  is  void,  because,  it  is  said,  the  event  of 
entering  a  sisterhood  might  not  happen  within  a  life 
in  being  at  the  date  of  the  settlement  or  within 
twenty-one  years  afterwards. 

I  am  of  opinion  that  the  gift  is  not  void  for  remote- 
ness. In  the  first  place  I  would  refer  to  what  was 
decided  by  Malins,  Y.C,  in  Stuart  v.  Cockerell,  and 
afterwards  referred  to  in  Evans  v.  Walker,  In  the 
latter  case,  at  p.  213  (3  Ch.  D.),  the  Vice-chan- 
cellor says:  ''The  first  point  is  whether  the  gift 
to  the  nephew  and  two  nieces  of  the  testator  is 
void  for  remoteness,  and  it  is  quite  dear  to  my 
mind  that  it  is  not,  because  there  is  no  objection 
to  a  gift  to  unborn  children  for  life  and  then  to 
an  ascertained  person,  provided  the  vesting  is  not 
postponed.  That  point  I  commented  on  in  Stuart 
V.  CodcereU*^  The  point  so  far  is  conceded  by  counsel 
on  behalf  of  Harriet  Sutton,  but  it  is  said  that  the 
unoertaintyintroduced  by  reason  of  the  estate  for  life 
given  to  Harriet  Sutton  being  made  determinable 
upon  her  entering  into  a  sistemood  or  becoming  a 
member  of  the  Boman  Catholic  Church  is  such  as  to 
render  the  gift  void,  which,  if  the  estate  was  not  thus 
limited,  would  be  perfectly  good.  Now,  it  appears 
to  me  in  the  first  place  that  Hodgson  v.  Haiford  is  not 
an  authority  in  favour  of  Harriet  Sutton  on  this  point, 
and  among  other  things  for  the  reason  which  alone 
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would  be  quite  snffioient,  that  in  that  case  the  per- 
sons who  were  to  take  were  not  to  be  ascertained  till 
after  the  happening  of  the  event.  It  is  dear  in  the 
present  case  uiat  if  this  were  a  gift  to  her  for  life,  and 
sabject  thereto  the  capital  and  income  were  to  go  to 
the  persons  named,  it  would  be  perfectly  good. 

It  is  said  that  a  contingency  is  introduced  on  an 
uncertainty  after  the  event  on  wliich  the  persons  who 
are  to  take  will  take.  In  my  opinion  the  gift  is  the 
gift  of  one  estate  to  Harriet  Sutton,  and  just  as  much 
a  gift  of  one  estate  as  if  it  were  a  gift  to  her  atm- 
nliciter  for  her  life.  It  is  true  that  that  estate  may 
be  determined  prior  to  her  death  on  the  happening  of 
a  certain  event.  This  also,  I  think,  is  clear,  that  the 
gift  in  favour  of  Tryphosa  Miller  and  Jane  Sutton  is 
a  vested  gift,  and  there  is  no  uncertainty  on  the 
persons  who  are  to  take  on  the  determination  of  the 
prior  estate. 

Two  or  three  other  cases  have  been  referred  to, 
and  I  will  mention  one  as  showing  the  opinion  of 
Knight- Bruce,  L.J.,  when  Vice-Chancellor,  on  this 
matter,  although  it  was  not  necessary  in  the  circum- 
stances of  that  case  for  him  to  decide  the  point.  I 
refer  to  Boughion  v.  James,  1  Coll.  C.  C.  44,  where  at 
p.  46  the  Vice-chancellor  says :  "  Undoubtedly,  as 
estates  in  fee  may  be  well  given,  so  life  interests 
may  be  well  given  by  will  to  the  children  of  a 
living  person  who  is  a  bachelor  at  the  testator's  death. 
But  as  an  estate  in  fee  to  be  devised  validly  must  be 
so  devised  as  to  vest  within  the  compass  of  lives  in 
being  at  the  testator's  death,  and  twenty-one  years 
after  the  death  of  the  survivor  of  them,  so  I  con- 
ceive, must  be  a  life  interest.  That  it  is  limited  in 
its  duration  can,  I  apprehend,  make  no  difference. 
It  may  be  true  that  a  life  estate,  devised  to  a  person 
not  in  existence  at  a  testator's  death,  may  be  made 
by  his  will  to  cease  before  its  natural  termina- 
tion at  any  time  or  upon  any  event;  but  that  is 
a  very  different  question,"  by  which  the  learned 
judge  means  a  very  different  question  from  that 
which  he  had  to  determine  in  the  case  before  him.  I 
read  that  as  determining  that  just  as  his  lordship 
thought  that  an  estate  in  fee  might  be  given  so  life 
estates  might  be  given,  and  that  Ufe  estates  might  be 
given  although  made  to  cease  before  the  natural 
determination  at  any  time  or  in  any  event.  Then  I 
was  also  referred  to  Lewis  on  Perpetuities,  p.  173, 
where  the  learned  author  says:  "The  remoteness 
against  which  the  rule  for  the  prevention  of  perpetui- 
ties is  directed  is  remoteness  in  the  commencement  or 
first  taking  effect  of  limitations,  and  not  in  the 
cesser  or  determination  of  them.  An  estate  that  is 
to  arise  within  the  prescribed  period  may  be  so 
limited  as  to  determine  on  the  nappenine  of  any 
event  however  remote,  as  for  exampfo  the  mdefinito 
failure  of  issue  of  a  person,  which  we  shall  presently 
see  is  too  remote  a  contingency  for  the  commencement 
of  limitations.  But  an  estate  can  only  be  made  to 
determine  upon  an  event  thus  remote,  and  when  by 
its  original  form  and  limitation  it  will  regularly 
cease  by  the  happening  of  the  contingency  as  the 
term  of  the  duration  of  the  estate,  for  as  will  here- 
after be  seen  a  power  reserved  to  a  person  to  deter- 
mine the  limitation  upon  such  remote  event  would  be 
void." 

The  view  of  the  learned  author,  which  agrees  with 
the  view  taken  by  Knight-Bruce,  L.J.,  I  thiiJc  states 
the  rule  correctly. 

The  result  is  that  I  hold,  in  the  first  place,  that 
there  is  no  fraud  on  the  power  ;  and  secondly,  that 
the  ^t  over  in  this  case  is  good,  and  upon  the 
admissions  made  by  the  parties  I  hold  that  it  has 
taken  effect. 

Solicitors,  WainwHght,  Pollock,  &  Co.  ;  Lwft  cfe 
Lttft;  Sandilands  ^  Co, 
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Q.  B.  Div.  I 

(Hawkins  and  Wright,  JJ.)  ) 

James  v.  Evans  &  Co.  (a.) 

Master  and  servant — Justices — Summary  jurisdiction- 
Dispute — Employers  and  Workmen  Act,  1875  (38  A 
39  Vict.  c.  90),  s.  4. 

Section  4  of  the  Employers  and  Workmen  Act,  1875, 
gives  jurisdiction  to  courts  of  summary  jurisdiction  to 
hear  and  determine  disputes  under  the  Act  provided  that 
the  amount  claimed  does  not  exceed  £10. 

On  the  IQth  of  November,  1896,  a  workman  wrong- 
fully  left  the  employment  of  his  employers,  intimating 
tJuit  he  did  not  intend  to  return.  On  the  I6th  of  Decem- 
ber the  employers  brought  an  actioji  in  a  court  of  sum- 
mary jurisdiction  to  recover  £10  damages  in  respect  of 
the  absence  of  the  workman  from  his  work  from  the  \Qth 
of  November  to  the  2%th  of  November.  They  recovered 
the  amount  claimed.  Subsequently  the  employers  hrouglit 
a  second  action  against  the  workman  to  recover  £10 
damages  in  respect  of  his  absence  from  work  between  the 
ZQth  of  November  and  the  I2th  of  December* 

Held,  that  the  court  of  summary  jurisdiction  had  no 
jurisdiction  to  hear  and  determine  the  second  action. 

Case  stated  by  the  stipendiary  magistrate  for  the 
city  of  Birmingham. 

Section  4  of  the  Employers  and  Workmen  Act, 
1875  (38  &  39  Vict.  c.  90),  provides  as  follows  : 

A  dispute  under  this  Act  between  an  employer  and 
a  workman  may  be  heard  and  determined  by  a  court 
of  summary  jurisdiction,  and  such  court,  for  the 
purposes  of  tms  Act,  shall  be  deemed  to  be  a  court  of 
civil  jurisdiction,  and,  in  a  proceeding  in  relation  to 
any  such  dispute,  the  court  may  order  payment  of  any 
sum  which  it  may  find  to  be  due  as  wages,  or  damages, 
or  otherwise,  and  may  exercise  all  or  any  of  the 
powers  by  this  Act  conferred  on  a  county  court: 
provided  that,  in  any  proceeding  in  relation  to  any 
such  dispute,  the  court  of  summary  jurisdiction —  ' 

(1)  SluJl  not  exercise  any  jurisdiction  where  the 
amount  claimed  exceeds  ten  pounds ;  and 

(2)  Shall  not  make  an  order  for  the  payment  of  any 
sum  exceeding  ten  pounds,  exclusive  of  the  costs 
incurred  in  the  case ;  and 

(3)  Shall  not  require  security  to  an  amount  exceed- 
ing ten  pounds  from  any  defendant  or  his  surety  or 
sureties. 

The  appellant  was,  in  October  and  November,  1896, 
in  the  employment  of  the  defendants,  who  were  tnbe 
manufacturers,  under  an  agreement  dated  the  22nd 
of  October,  1896,  by  which  the  respondents  agreed  to 
engage,  and  the  appellant  agreed  to  serve  the  respon- 
dents in  the  capacity  of  working  foreman  for  the 
term  of  fifty-two  weeks  for  the  sum  of  388.  per  week 
and  a  bonus,  payable  every  Saturday. 

On  the  16th  of  November,  1896,  the  appellant  left 
the  respondents'  service,  and  never  afterwards  re- 
turned to  it. 

On  the  16  th  of  December,  1896,  the  respondents 
commenced  an  action  in  the  City  of  Birmingham 
Police  Court  under  the  Employers  and  Workmen 
Act,  1875,  to  recover  £10  damages.  The  particulan 
of  daim  were  as  follows :  **  The  claim  is  for  damages 
for  the  defendant  absenting  himself  from  work  from 
the  16th  of  November,  1896,  to  the  28th  of  November, 
1896.  Amount  claimed  £10."  The  magistrate,  after 
heariuff  the  evidence,  found  that  the  appellant  had 
wrongfully  absented  himself  from  his  work,  and  gave 
judgment  for  the  respondents  for  the  amount  claimed. 

On  the  29th  of  December,  1896,  the  respondents 
commenced  a  second  action  in  the  same  oourt>  the 

(a.)  Beported  by  C.  G.  Wilbrahaic,  Esq.,   Bar- 
rister-at-Law, 
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particnlan  of  daim  in  which  were  as  follows:  "The 
daim  n  for  damages  for  the  defendant  absenting 
liimMlf  from  work  m>m  the  30th  of  November,  1896, 
to  Uie  12th  of  December,  1896.  Amoant  claimed 
£10."  In  this  action  it  was  admitted  that  the  appel- 
lant,  when  he  left  work  on  the  16th  of  November, 
intended  finally  to  determine  his  employment,  and 
that  that  intention  was  not  assented  to  by  the 
respondents.  The  magistrate  gave  judgment  for  the 
respondents  for  the  amount  claimed.  The  appellant 
a|>pealed  from  this  judgment. 

A$quith,  Q.C.CBoskill  and  McCardie  with  him),  for 
the  appellant. — The  judgment  appealed  against  was 
wrong.  The  jurisdiction  of  the  magistrates,  being 
limitS  by  section  4  of  the  Act  to  £10,  was  exhausted 
jby  the  judgment  in  the  first  case.  Further,  the  claims 
in  both  proceedings  were  for  one  and  the  same  cause 
of  action.  The  respondents  could  have  brought  one 
action  in  the  High  Oourt  or  in  the  county  court  to 
reoorer  the  damages  caused  by  the  breach  of  the 
agreement,  and  it  was  not  competent  for  them  to 
mng  a  series  of  actions  in  the  police  court  to  recover 
damages  for  abstcmtion  from  work  during  different 
periods  of  time  covered  by  the  same  agreement. 

Carton^  Q.O.  {Hugo    Young   with    him),   for    the 

I    respondents. — The  cause  of  action  was  a  continuing 

'    one,  and  an  action  could  be  brought  at  any  time  after 

I    damage  had  accrued.    The  respondents  had  therefore 

I    the  option  of  suing  in  a  court  of  summary  jurisdiction 

when  damage  to  the  extent  of  £10  had  accrued,  or  of 

getting  the   whole  damage  assessed  in  the  county 

oooit  or  High  Court :  Ex  parte  Baker,  6  W.  E.  623,  7 

B.  &  B.  697 ;  YouU  v.  Mappin,  9  W.  E.  637,  30  L.  J. 

M.  C.  234 ;   Unwin  v.  Clarke,  14  W.  K.  688,  L.  E.  1 

Q.  B.  417,  at  pp.  421-424,  per  Blackburn  and  Mellor, 

il;  Cutler  v.  Turner,  22  W.  E.  840,  L.  E.  9  a  B. 

502;  Bamdey  ▼.  Taylor,  37  L.  J.  Q.  B.  39 ;  Hochster 

i.Dela  Tour,  1  W.  K.  469,  2  E.  &  B.  678 ;  Brun^den 

▼.  Hufnphrey,  82  W.  E.  944,  14  Q.  B.  D.  141 ;    Cutter 

▼.  Fowdl,  2  Smith's  L.  C,  10th  ed.,  p.  1,  and  cases 

therein  cited.    The  cause  of  action  being  a  continuing 

one  the  magistrate's  jurisdiction  was  not  exhausted 

h^  the  first  action,  for  when  fresh  damage  accrued  a 

hiesh  "dispute"  arose  which  might  be  heard  and 

determined  by  the  magistrate. 

The  judgment  of  the  Cottbt  was  delivered  by 

Hawkirb,  J. — [After  reciting  the  facts  and  argu- 
ments, his  lordship  proceeded :]  I  am  of  opinion  that 
the  first  of  the  objections  nused  on  behalf  of  the 
ippdlant  must  prevaiL 

The  Employers  and  Workmen  Act,  1876  (38  &  39 
Tict  c  90),  IB  entitied  *<  An  Act  to  enlarge  the 
powers  of  county  courts  in  respect  of  disputes  between 
ttnployers  and  workmen,  and  to  give  other  courts  a 
fioiited  dvU  jozisdiction  in  respect  of  such  disputes." 
Section  3  is  th&t  which  relates  to  the  jurisdiction  of 
ttmnty  courts.  It  de^es  a  dispute  under  that  Act  to 
^  a  **  dispute  between  an  employer  and  a  workman 
■niing  oat  of  or  incidental  to  their  relation  as  such." 
ft  preserves  to  the  county  court  its  then  existing 
fvisdiction,  and  in  addition  thereto,  by  sub-section  1, 
Mofers  upon  it  powers  to  adjust  and  set  off,  the  one 
(gttnst  the  ofiier»  all  claims,  whether  liquidated  or 
mKnnidatedt  taiA  for  wages,  damages,  or  otherwise, 
B  the  part  either  of  the  employer  or  the  workman. 
)y  snb-seotion  2  power  is  given  to  the  county  court 
0  iBKind  any  contract  between  the  employer  and 
he  workman  upon  such  terms  as  it  thinks  just. 
Section  4  refers  to  the  jurisdiction  over  such 
%mtes,  of  a  oonrt  of  summary  jurisdiction.  It  enacts 
m  snob  court,  for  the  purposes  of  that  Act,  shall  be 
Mined  to  be  a  oourt  of  dvil  jurisdiction,  and  in  a 
nceeding  in  relation  to  any  such  dispute  the  court 
isy  order  payment  of  any  sum  which  it  may  find  to 


be  due  as  wages  or  damages,  and  may  exercise  all  or 
any  of  the  powers  by  that  Act  confeired  on  a  county 
court,  provided  that  in  any  proceeding  in  relation  to 
such  dispute  the  court  of  summary  jurisdiction  shall 
not  exercise  any  jurisdiction  where  the  amount 
claimed  exceeds  £10. 

The  case  of  Clemaon  v.  Euhhard,  24  W.  E.  312,  1 
Ex.  D.  179,  expressly  decides  that  claims  such  as 
those  now  before  us  are  disputes  within  the  meaning 
of  the  statute.  In  dealing  with  the  first  objection 
it  is  essential  to  consider  what  was  the  character 
and  extent  of  the  dispute  between  the  parties  to 
the  first  proceeding  on  the  16th  of  December,  1896, 
when  that  action  was  commenced.  Now,  it  is  clear 
that  both  the  periods  of  absence,  in  respect  of 
which  the  two  proceedings  were  commenced,  had 
expired  on  the  last-mentioned  day,  and  the  whole 
of  the  damages  in  those  two  proceedings,  to  which 
Evans  &  Co.  claimed  to  be  entitled,  might  have 
been  recovered  in  one  action,  and  as  one  cause 
of  action,  whether  brought  in  the  High  Oourt  or 
a  county  court,  or  in  the  police  court  (if  Evans  & 
Go.  had  been  willing  to  reduce  their  daim  so  as  to 
bring  it  within  the  limited  jurisdiction  of  such  a 
court).  I  am  of  opinion,  therefore,  that  the  whole 
daiui  for  damages  in  respect  of  such  continuous 
absence  formed,  at  the  expiration  of  that  continuous 
period  of  absence,  in  fact  and  in  law,  one  dispute 
only,  and  ought  to  have  been  so  treated,  and  1  do 
not  think  it  was  competent  for  Evans  &  Go.  to  divide 
that  one  continuous  period  of  absence  into  two  periods 
of  about  a  fortnight  each  for  the  mere  purpose  of 
making  it  appear  that  there  were  two  separate  dis- 
putes between  the  parties,  and  thus  harrassing  the 
workman  with  two  proceedings. 

The  one  dispute  on  the  day  of  the  commencement 
of  the  first  proceeding  was,  as  to  the  right  of  the 
workman  to  absent  himself  since  the  16  th  of  Novem- 
ber, and,  if  he  had  no  such  right,  as  he  clearly  had 
not,  what  damage  had  been  sustained  by  his 
employers.  There  was  no  suggestion  that  there  was 
any  difference  between  any  one  day  of  the  twenty- 
eight  days  of  absence  and  the  others. 

1  look  upon  the  course  pursued  by  the  employers 
as  a  mere  device  and  endeavour  to  give  jurisdiction 
over  a  daim  for  £20,  by  splitting  it  into  two  of  £10 
each.  I  think  we  are  enabled  to  defeat  this  device, 
and  ought  to  do  so. 

I  know  it  has  been  argued  that  the  particulars  in 
the  first  action  were  confined  to  the  first  half  of  the 
period  of  absence.  To  my  mind  they  ought  not  to 
have  been  so,  unless  the  employers  intended  to 
abandon  the  rest  of  their  daim,  and  at  all  events  they 
could  not  affect  the  workman's  right  to  sa^,  in 
answer  to  the  second  proceeding,  that  the  jurisdiction 
of  the  magistrate  was  exhausted  by  his  judgment  in 
the  fibrst. 

It  may  be,  and  I  will  assume  ^for  the  purposes  of 
this  case)  the  law  to  be,  that  eacn  day's  absence  from 
his  work  in  breach  of  his  contract  might,  standing 
alone,  be  treated  as  a  separate  cause  of  action,  but 
where  there  are  a  numb^  of  consecutive  days  of 
absence  intervening  between  the  first  of  those  days 
and  the  bringing  of  the  action  for  breach  of  contract, 
it  is  only  one  continuing  breach  of  the  one  contract, 
which  day  by  day  becomes  more  extensive  and  of 
greater  magnitude ;  each  succeeding  day  of  wrongful 
absence  becomes  incorporated  with  those  which  have 
preceded  it,  and  so  the  breach  assumes  a  more  im- 
portant aspect;  but  where,  as  in  this  case,  the  work- 
man from  the  first  by  his  conduct  intimated  his 
intention  finally  and  absolutdy  to  break  his  con- 
tract, and  does  so  by  leaving  his  service,  it  is  but  one 
breach,  though  each  day's  additional  absence  may 
add  to  the  damages  recoverable  against  him. 
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The  pase  of  Qrimbly  v.  Ayhroyd,  1  Ex.  479,  may 
be  usefully  referred  to  upon  this  part  of  the  case,  as 
elucidating  the  principle  upon  which  I  have  come  to 
the  conclusion  at  which  I  have  arrived. 

For  the  reasons  I  have  given  I  think  the  appel- 
lant is  entitled  to  judgment.  And  it  has  become 
unnecessary  to  eateT  upon  any  discussion  as  to 
what  the  employers  might  have  done  had  they  sued 
in  the  High  Court  or  the  county  court,  nor  is  it 
necessary  to  look  into  futurity,  or  to  offer  any 
opinion  as  to  what  course  is  open  to  either  of  the 
parties  so  long  as  the  agreement  remains  an  ayit^t^ng 
undetermined  contract.  It  would  be  useless,  there- 
fore, to  discuss  the  various  cases  cited  with  reference 
to  the  second  objection. 

There  must  be  judgment  for  the  appellant,  with 
costs. 

Judgment  for  the  appellant;  leave  to  appeal  refused. 

Solicitors  for  the  appellant,  Harriaon  <b  Davies,  for 
Hooper  <fe  Byland,  Birmingham. 

Solicitors  for  the  respondents,  Unett,  Moore,  Bayley, 
A  Go*,  Birmingham. 


Prob. 


March  8. 


Div.  &  Adm.  Div.  | 
Divorce.  j 

GtoODWIN  v.   GtoODWIN  AND  AbNOLD.   (a.) 


Divorce — Order  for  costs — More  than  six  years*  dday  in 
issuing  execution — Application  to  the  court-^RuUs  of 
the  Supreme  Court,  ord,  42,  r.  23. 

Where  on  a  hushand^s  petition  for  dissolution  of 
hla  marriage  a  decree  nisi  is  granted  with  costs  against 
the  co-respondent,  arid  the  husband  does  not  issue  execu- 
tion for  more  than  six  years,  appliccUion  should  he  made 
to  the  court  for  leave  to  issue  execution. 

Motion  for  leave  to  issue  execution  against  the 
co-respondent,  although  more  than  six  years  had 
elapsed  since  the  decree  nisi. 

On  the  1st  of  July,  1886,  the  husband  obtained  a 
decree  nisi  for  the  (ussolution  of  his  marriage  with 
the  respondent,  together  with  an  order  for  payment 
of  the  costs  by  the  co-respondent.  At  that  time  the 
co-respondent  had  no  means,  and  the  husband  did 
not  proceed  further  against  him,  but  the  co-respon- 
dent recently  acquired  means,  and  the  husband  there- 
upon carried  in  for  taxation  his  bills  of  costs  against 
the  co-respondent,  and  on  the  15th  of  February, 
1897,  the  biU  was  taxed  at  £299  3s.  lid.,  and  the 
registrar's  certificate  of  costs  signed. 

PriesUey,  for  the  petitioner,  applied,  ex  parte,  in 
support  of  the  motion. — ^Bule  178  provides  that  on  the 
signing  of  the  registrar's  certificate  he  shall  at  once 
issue  an  order  of  the  court  for  payment  within  seven 
days ;  there  is  no  limitation  of  time  in  the  rule,  and 
even  if  the  Statute  of  Limitations  (37  &  38  Yict.  o.  57, 
s.  8]  applied,  the  twelve  years  there  required  has  not 
expired.  All  we  want  is  the  order  under  rule  178  in 
order  that  we  may  serve  it  under,  and  as  required  by, 
rule  179,  when,  li  not  paid  within  the  seven  days,  a 
writ  of  execution  must  be  issued  under  that  rule.  In 
the  Queen's  Bench  and  Chancery  Divisions  before  i 
execution  can  issue  after  a  lapse  of  six  years  the  leave ; 
of  a  judge  must  be  obtained  (ord.  42,  r.  23). 

Jeune,  p.— You  may  have  the  order  for  service  on 
the  solicitor ;  bat  I  think,  considering  the  lapse  of 
time  and  the  residence  abroad  of  the  co-respondent, 


(a.)  Beported  by  J.  Gbbabd  Lainq,  B<q. 
rister'at-Law. 


Bar- 


it  is  only  reasonable  that  exeoution  should  not  issue 
for  three  months. 

Motion  allowed. 

Solicitors  for  the  petitioner.  Freeman  A  Bothandey, 


Prob.  Div.  &  Adm.  Div. 
Divorce. 


Feb.  22. 


In  the  Petition  of  TuoxBB.  (a.) 

Divorce — Restitution  of  conjugal  rights — Written  de- 
mand for  cohabitation  —  SuhstitiUed  service — Bute 
176. 

WJiere  a  wife  posted  a  written  demand  for  restitution 
of  conjugal  rights  to  the  husband  addressed  to  him  at 
his  business  and  private  address,  and  both  letters  were 
returned  unopened  through  his  solicitors,  who  refused 
all  information  <ibout  him,  but  it  ivas  believed  he  had 
left  the  country,  tJie  court  allowed  substituted  service  of 
the  demand  on  the  husband^s  solicitors. 

Motion  on  behalf  of  the  wife  for  leave  to  serve  on 
the  husband's  solicitors  the  written  demand  for  co- 
habitation and  restitution  of  conjugal  rights,  required 
by  rule  175  to  be  made  on  the  party  cited. 

The  affidavits  showed  that  the  wue  had  posted  two 
registered  letters  to  the  husband,  one  addressed  to  his 
last  known  place  of  residence,  the  other  to  his  plaoe 
of  business.  Both  letters  were  returned  by  the 
husband's  solicitors  to  the  wife's  soHcitors  un- 
opened. 

The  husband  had  left  the  country,  and  his 
solicitors  refused  to  give  any  information  about 
him. 

Newsom,  in  support  of  the  motion,  asked  the  court 
to  follow  in  In  re  The  Petition  of  Sheehy,  L.  E,  1 
P.  D.  423,  25  W.  B.  Dig.  123. 

He  also  cited  Waters  v.  Waters,  24  W.  B.  190,  and 
McAHhur  v.  McAHhur,  58  L.  J.  P.  D.  &  A,  70,  38 
W.  B.  Dig.  87. 

Babnes,  J. — ^You  may  take  the  order.  It  is  only  t 
question  of  its  form  probably ;  it  should  be  to  dispense 
with  tiie  rule  so  far  as  it  requires  service  on  the 
husband. 

Order,  that  personal  service  on  the  husband  of  (he 
demand  for  restitution  of  conjugal  rigJUs  be  dispensed 
with,  and  that  the  said  demand  be  personally  senftd  en 
the  husband^s  solicitors. 

Solicitors  for  the  applicant,  Bose-Innea,  Son,  A 
Crick. 


(o.)  Beported  by  J.  Gbbabd  Laing,  Esq.,  Bar- 
rister-at-Law. 
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Attorney-General  v.  Dodington. 


Court  op  Appeal. 


(Eourt  of  Appeal. 


Prom  Q.  B.  Div.  ) 

(Lord  Eflher,  M.E.,  and  A.  L.  [  Jaly  21. 

Smith  and  Bigby,  L.JJ.)      j 

Attorney-General  v.  Dodington.  (a.) 

Inltnd  revenue — Estate  duty — Exemption — Property 
settled  by  will  or  disposition — Property  on  which 
prob'tte  duty  has  been  paid — Finance  Act^  1894  (57  A 
oH  Vict.  c.  30),  ss,  1,  21  (1). 

By  a  marriage  settlement  personal  property  belonging 
to  the  wife  was  vested  in  trustees  upon  trust  for  the  wife 
far  life^  and  after  her  death  for  the  husband  for  life, 
and  after  the  death  of  the  survivor  upon  trust  for  such 
persons  as  the  wife  should  by  deed  or  will  appoint.  The 
wife  died  before  the  commencerneut  of  the  Finance  Act, 
1894,  having  by  her  will  exercised  the  power  of  appoint' 
mtnt  in  favour  of  certain  beneficiaries.  Probate  duty 
WIS  paid  by  her  executors  upon  the  value  of  the  trust 
fund  after  deducting  the  value  of  the  husband's  life 
estate.  On  the  death  of  the  husband  after  the  commence" 
ment  of  the  Finance  Act,  estate  duty  was  claimed  by  the 
Crown  on  the  value  of  the  trust  fund. 

Held,  that  the  case  came  within  the  exemption  from 
estate  duty  conferred  by  section  21,  sub-section  1,  of  the 
Finance  Act,  and  that  the  Crown  was  not  entitled  to 
estate  duty  in  respect  of  the  value  on  which  probate  duty 
had  been  paid. 

Judgment  of  Yaughan  Williams  and  Wright,  JJ., 
ante,  p.  476,  affirmed. 

Appeal  from  the  judgment  of  a  Divisional  Court 
(Vau^han  Williams  and  Wright,  JJ.)  on  an  informa- 
tion by  the  Attorney-General  claiming  estate  duty, 
ante,  p.  476. 

The  information  prayed  that  it  might  be  declared 
that  upon  the  death  of  William  Popham  estate  duty 
became  payable,  under  the  provisions  of  the  Finance 
Act,  1894,  npon  the  principal  value  of  a  certain  trust 
fond  which  passed  on  his  death. 

The  fund  in  question  formed  part  of  a  fund  which 
was  brought  into  settlement  by  Mrs.  Popham  on  her 
marriage  with  William  Popham,  and  which  was 
vested  in  trustees  upon  trust  for  Mrs.  Popham  for 
life,  then  for  William  Popham  for  life,  and  on  the 
death  of  the  survivor  upon  trust  for  such  persons  as 
tfrs.  Popham  should  by  deed  or  will  appoint. 

Mrs.  Popham  by  her  will  appointed  the  fund  now 
in  question  upon  trust,  subject  to  the  life  interest  of 
Williain  Popham,  for  her  children  by  a  former  mar- 
riage, 

Mrs.  Popham  died  on  the  10th  of  August,  1883. 
William  Popham  died  on  the  28th  of  August,  1894. 

The  gnestion  was  whether,  on  the  death  of  William 
Popham,  the  fund  was  exempt  from  estate  duty  by 
reason  of  the  fact  that  the  executors  of  Mrs.  Popham 
had  paid  probate  duty  on  the  value  of  the  fund 
after  deducting  the  value  of  William  Popham's  life 
interest. 

The  Divisional  Court  held  that  the  Crown  was  not 
entitled  to  estate  duty  except  in  respect  of  the  value 
on  whioh  probate  duty  had  not  been  paid. 
The  Crown  appealed. 

Sir  R.  E.  Webster,  A.G.,  Sir  B.  B.  Finlay,  S.G., 
and  Vaughan  Hawkins,  for  the  Crown. 

ffaldane^  Q.C.,  and  DancJuverts,  tor  the  deiendaxkt. 

Lord  SsiiKB,  M.R.— It  seems  to  me  that  I  can 


(a.)  Beported  by  P.  G.  Rxtoker,  Esq.,  Barrister- 
at-X^w. 


deal  with  this  case  by  simply  construing  the  language 
of  the  statute  in  its  ordinary  and  grammatical  sense 
and  applying  it  to  the  case  in  point.  The  case  in 
point  is  this,  that  Mrs.  Popham  made  a  settlement, 
and  that  settlement  was  to  be  carried  into  effect  for 
the  benefit  of  particular  persons  to  be  determined  by 
an  appointment  made  by  wUl.  Does  that  come 
within  section  21  of  the  Finance  Act  ?  The  section 
says  that  '*  estate  duty  shall  not  be  payable  on  the 
death  of  a  deceased  person  in  respect  of  personal  pro- 
perty settled  by  a  will  or  disposition  made  by  a  person 
dying  before  the  commencement  of  this  part  of  the 
Act,  in  respect  of  which  property  "  probate  duty  has 
been  paid.  Was  the  money  with  which  we  are  now 
dealing  settled  by  a  disposition?  I  can  see  no 
reason,  according  to  the  ordinary  construction  of 
statutes,  to  confine  the  disposition  mentioned  in  this 
section  to  any  particular  disposition,  and  to  say  that 
it  applies  only  to  some  dispositions,  and  not  to  all. 
It  seems  to  me  that  this  is  money  settled  by  a  dispo- 
sition. The  settlement  is  a  disposition;  but  it  is  a 
peculiar  kind  of  settlement.  It  is  a  settlement  by 
appointment  under  a  will  to  particular  persons,  and 
it  is  because  it  is  in  that  peculiar  form  that  probate 
duty  became  payable  when  the  will  appointing  the 
settled  money  to  those  persons  came  into  effect.  I 
can  see  no  sufficient  reason  for  saying  that  this  pecu- 
liar disposition  is  not  one  of  the  many  dispositions 
which  might  bring  the  case  within  the  section ;  and 
this  disposition,  made  by  the  settlement  and  the  will 
together,  was  made  by  a  person  who  died  before  the 
commencement  of  the  Act.  And  it  is  a  disposition 
of  money  in  respect  of  which  probate  duty  has  been 
paid.  Therefore  it  seems  to  me  that  the  case  is 
brought  within  the  very  terms  of  the  section,  and 
that  this  is  an  attempt  to  make  the  defendant  pay 
estate  duty  in  respect  of  money  after  probate  duty 
has  already  been  paid  in  respect  of  that  money. 

I  agree  with  the  judgment  of  the  Divisional  Court, 
and  I  think  that  the  appeal  should  be  dismissed. 

A.  L.  Smith,  L.  J. — ^I  am  of  the  same  opinion.  Sec- 
tion 21,  sub- section  1,  of  the  Finance  Act  is  a  saving 
clause  in  favour  of  the  subject.  It  seems  to  me  that 
counsel  for  the  Crown  are  attempting  to  whittle  it 
down  till  it  is  made  of  no  effect  in  favour  of  the  subject. 
They  are  attempting  to  make  one  and  the  same  pro- 
per^ pay  probate  duty  and  then  estate  duty.  The 
express  purpose  of  section  21  is  that  the  same  settled 
property  should  not  bear  the  burden  of  first  paying 
probate  duty  and  then  paying  estate  duty.  The  facts 
of  the  case  are  these :  A  lady  on  her  marriage  brought 
certain  money  into  settlement.  It  was  settled  on 
herself  for  life,  remainder  to  her  husband  for  life, 
and  subject  thereto  as  she  might  appoint  by  will, 
and,  in  default  of  appointment,  remainaer  to  her  own 
separate  use.  She  exercised  her  power  of  appoint- 
ment by  will,  and  she  died  in  1883,  about  ten  years 
before  the  coming  into  operation  of  the  Finance  Act. 
At  her  death  the  trust  funds  were  £3,791.  Her 
husband's  life  interest  was  worth  £936.  Her  executors 
paid  probate  duty  on  £2,855.  The  Crown  now  claim 
that  they  are  entitled  to  estate  duty  not  only  on  £936, 
but  also  on  the  £2,855  in  respect  of  which  probate 
duty  has  already  been  paid,  l^e  case  came  before 
my  brothers,  Yaughan  Williams  and  Wright,  who 
held  that  the  Crown  were  wrong.  I  also  think  that 
the  Crown  are  wrong.  The  question  turns  on  this, 
whether  section  21,  sub- section  1,  applies  to  this  case. 
I  agree  with  my  brother  Yaughan  WUliams  in  thinking 
that  the  disposition  here  consists  of  the  settlement 
plus  the  will.  I  read  the  word  *'  disposition  "  in  this 
section  as  not  limited  to  a  testamentary  or  quasi- 
testamentary  disposition.  I  read  it  in  the  largest 
possible  sense  in  favour  of  the  subject ;  and  in  my 
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opinion  if  there  be  personal  property  settled  by  a 
disposition  made  by  a  person  dying  before  the  com- 
mencement of  the  Act,  in  respect  of  which  property 
— that  is  the  property  settled  by  the  disposition — 
probate  duty  has  been  paid,  such  property  is  exempt 
from  estate  duty.  I  think  that  this  case  falls  within 
the  words  of  the  section,  and  that  the  appeal  must  be 
dismissed. 

BiGBY,  L.J. — I  am  of  the  same  opinion.  The 
scheme  of  the  Finance  Act,  as  appears  &om  sections 
1  and  2,  is  to  sweep  in  almost  everything  that  can  in 
any  sense  be  said  to  pass  on  a  person's  death.  Bat 
that  is  made  expressly  subject  to  exemptions.  Here 
the  defendant  claims  to  be  exempt  under  section  21. 
This  section  does  not  deal  with  property  in  general, 
but  with  property  that  is  settled.  *'  Settled  pro- 
perty '*  means,  according  to  the  interpretation  clause, 
and  to  my  mind  necessarily  means  the  same  thing  as 
property  comprised  in  a  settlement.  The  section 
provides  that  if  it  shall  so  chance  that,  in  respect  of 
property  settled  by  a  will  or  disposition  made  by 
any  person  dying  before  the  commencement  of  the 
Act,  probate  duty  or  account  duty  has  been  paid  or 
is  payable,  in  that  state  of  things  either  payment  of 
such  duty  or  the  fact  that  it  remains  payable,  is  to 
exclude  the  Crown  from  claiming  estate  duty.  It 
appears  to  me  that  the  only  words  in  this  section 
requiring  an  interpretation  are  the  words  '*  settled  by 
a  will  or  disposition.'*  Counsel  for  the  Crown  seek 
to  cut  down  the  meaning  of  these  words.  They  leave 
the  word  '*  will "  to  stand  by  itself,  and  say,  as  indeed 
is  true,  that  in  this  case  there  is  no  settlement  made 
by  the  will  standing  alone,  and  they  want  to  deal 
with  the  word  '*  disposition"  separately,  which  they 
say  in  effect  means  such  a  disposition  as  would 
make  account  duty  payable  under  section  38  of  the 
Customs  and  Inland  Revenue  Act,  1881.  What  right 
have  we  so  to  cut  down  the  meaning  of  the  word 
«  disposition"  ?  It  is  suggested  that  its  association 
with  the  word  "  will "  is  a  reason  for  doinff  so,  but  I 
think  that  the  fact  that  the  word  **wi]I"  includes 
probably  the  great  maiority  of  the  cases  that  will 
arise  where  probate  duty  is  payable  is  a  sufficient 
explanation  why  that  word  is  used,  and  that  its  use 
does  not  afford  a  ground  for  cutting  down  the  very 
general  word  '*  disposition"  which  follows.  In  the 
present  case  I  think  there  cannot  be  any  doubt  that 
taking  the  settlement  and  the  testamentary  appoint- 
ment together  there  is  a  disposition  made  by  the  lady 
who  was  the  settlor,  and  by  virtue  of  that  disposition 

S rebate  duty  became  payable,  and  was  paid  to  the 
rown.  That  which  became  subject  to  probate  duty 
was  the  settled  property,  not  a  part  of  it  only,  but 
the  whole  of  it.  As  a  matter  of  fact  probate  duty 
was  not  paid  on  the  whole  of  the  property,  for  the 
simple  reason  that  it  was  a  reversionary  interest 
which  did  not  fall  into  possession  at  once.  But  this 
is  plainly  not  a  case  in  which  a  partial  interest  under 
the  settlement  has  been  charged  with  duty ;  every- 
thing that  was  in  settlement  was  so  charged.  My 
conclusion  is  that  the  defendant  brings  himself 
plainly  within  the  words  of  the  section,  and  also 
within  the  intention  of  it.  That  intention  broadly  is 
that,  where  there  is  a  settlement,  and  probate  duty 
has  been  paid  in  respect  of  the  interest  of  the  settlor 
in  the  settled  property,  that  shall  exempt  the  settled 
property  from  estate  duty  just  as,  under  section  5, 
sub-section  2,  one  payment  of  estate  duty  exempts 
from  liability  to  make  a  second  payment  of  estate 
duty.  It  follows  that  in  my  opinion  estate  duty  is 
not  payable  on  any  part  ot  this  property;  but  as 
there  is  no  cross-appeal  we  cannot  deal  with  that 
point. 

Appeetl  diamiased. 


Solicitor  for  the  Crown,  The  SolicUor  of  Inland 
Beventie. 

Solicitors  for  the  defendant,  Floioer,  Mtssey,  ii 
Fellowea, 


Prom  Q.  B.  Div.  \  j^^  OQ 

(Lindley  and  Chitty,  L. JJ.)  /  "^  "^^  ^' 

Stevens  v.  Geiffiw.  (o.) 

Practice— Costs— Taxation — Taxation  in  district  regiB- 

try— Jurisdiction    of  fudge — Order  /or     retaxation 

hefore  taxing-master  in  London — Grounds  for  making 

such  an  order — Question  of  principle. 

Where  costs  have  been  ttixed  in  a  district  registry,  a 
judge  in  chambers,  if  satisfied  that  the  registrar,  whether 
or  not  he  has  gone  wrong  on  any  question  of  principle, 
has  taken  an  exaggerated  or  erroneous  view  of  the  case, 
has  jurisdiction  to  order  that  the  bill,  or  part  of  it,  be 
referred  for  retaxation  to  some  other  person  of  greoier 
skill  and  experience  (e.g.,  to  one  of  the  taxing  ma&ters  in 
London). 

Appeal  from  Bruce,  J.,  in  chambers. 

The  plaintiff  brought  an  action  against  the  defen- 
dant in  the  Chancery  Division  in  respect  of  a  nuisance. 
The  action  was  afterwards  transferred  to  the  Queen^i 
Bench  Division  and  was  tried  at  Birmingham. 
Judgment  was  given  for  the  defendant  with  costs, 
and  thereupon  the  defendant's  costs  were  taxed,  in 
ordinary  course  in  the  district  registry.  The  plain- 
tiff carried  in  objections  in  writing  to  the  registni^s 
certificate.  The  registrar  considered  the  objections 
and  answered  them.  The  plaintiff  then  appealed  to 
Bruce,  J.,  in  chambers,  contending  that  the  registrar's 
allowance  was  so  excessive  that,  though  not  wrong 
in  any  matter  of  principle,  the  certificate  must  be 
varied. 

The  learned  judge  ordered  that  the  items  objected 
to  in  the  defendant's  bill  of  costs  should  be  referred 
to  Master  Butler  for  re-taxation,  and  that  the  costs 
of  the  application  should  be  reserved. 

The  defendant  appealed. 

Wilhughby  Williams  {Jelf  Q.C.,  with  him),  for  the 
appeal — ^There  can  be  no  retaxation  except  befon 
the  district  registrar. 

He  referred  to  E.  S.  C,  ord  25,  r.  4 ;  ord  65,  r.  27. 
sub-rules  39,  40,  41,  42;  and  Shrapnel  ▼.  Laing, 
36  W.  E.  297,  20  Q.  B.  D.  334. 

Crump,  Q.C.,  and  C.  Montague  Lush,  for  the  plain- 
tiff.— ^The  district  registrar  took  an  unreasonable  viev, 
and  allowed  a  plainly  excessive  amount.  Bruce,  J., 
was  therefore  justified,  in  the  exercise  of  his  discretion, 
in  directing  a  retaxation.  The  words  of  ord.  35,  r.  4, 
and  of  ord.  65,  r.  27,  sub-rule  41,  are  clearly  wide 
enough  to  authorize  the  order  which  has  been  made. 

They  cited  Smith  v.  Buller,  23  W.  B.  332,  L.  B. 
19  Eq.  473,  and  Worsley  v.  Labouchere,  28  L.  J.  Notes 
of  Cases,  879. 

Wilhughby  Williams,  in  reply. — ^The  discretioo 
which  the  judge  has  assumed  to  exerciae  really 
belongs  to  the  taxing  officer :  ord.  65,  r.  27  (38). 

Lindley,  L.J.,  stated  the  facts  and  continaed: 
Thereupon  the  defendant  appeals,  upon  the  ground 
that  the  judge  had  no  jurisdiction  to  make  that  order. 
It  appears  to  me  that  we  cannot  go  the  length  of 
saying  that  the  judge  had  no  jurisdiction  to  do  what 
he  has  done ;  and  of  course,  if  it  is  a  matter  of  dis- 
cretion, we  should  not  interfere  with  the  exerctie  of 

(a.)  Eeportedby  E.  C.  MACK£NZlB,£sq.,  Barrister- 
at-Law. 
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his  diBcretion.    There  are  only  two  rules  to  which  I 
think  it  is  necessary  for  me  to  refer.    The  first  is  ord. 
85,  r.  4,  which  says:    *' Where  final  judfi^ment  is 
entered  iu  the  district  registry,  costs  shall  be  taxed 
in  such  registry  unless  the  court  or  a  judge  shall 
otherwise  order.'*    Therefore  an  order  may  be  made 
to  tax  elsewhere  even  those  costs  which  as  a  rule  will 
be  taxed  in  a  district  registrv.     Mr.   Willoughby 
Williams  contends  that  that  rule  must  be  construed 
rather  narrowly,  and  that  we  cannot  uphold  an  order 
for  a  retaxation  of  part  of  the  costs  where  the  whole 
has  already  been  tuied  in  a  district  registry.     I  am 
Dot  disposed  to  put  so  narrow  a  construction  upon 
the  words  I  have  read :  and  I  do  not  see  why  under 
that  rule,  even  if  there  were  nothing  else,  the  learned 
judge  had   not   jurisdiction    to    do    what   he   has 
done.    He  has  '*  otherwise  ordered  "as  to  the  costs 
objected  to.    But  then  there  is  another  rule  even 
wider  in  its  terms.  That  is  ord.  65,  r.  27,  sub-rule  41 : 
"Any  party  who  may  be  dissatisfied  with  the  certifi- 
cate or  allocatur  of  the  taxing  officer  as  to  any  item 
or  part  of  an  item  which  may  have  been  objected  to 
as  aforesaid,  may,  within  fourteen  days  from  the  date 
of  the  certificate  or  allocatur,  or  such  other  time  as 
tiie  court  or  a  judge  or  taxing  officer,  at  the  time  he 
signs  his  certificate  or  allocatur,  may  allow,  apply  to 
a  judge  at  chambers  for  an  order  to  review  the  taxa- 
tion as  to  the  same  item  or  part  of  an  item,  and  the 
jadge  may  thereupon  make  such  order  as  the  judge 
may  think  just."     Well  now,  looking  at  that  rule  I 
cannot  have  any  doubt  that  Bruce,  J.,  was  justified 
in  saying  that,  having  regard  to  what  he  saw  of  the 
taxation  by  the  district  registrar,  he  was  not  satisfied 
^h  it ;  and  that  he  was  not  disposed  to  send  the 
matter  hack  to  the  same  taxing  officer.    He  was  quite 
justified  in  saying  that,  in  tne  exercise  of  his  dis- 
cretion, he  should  refer  the  taxation  to  a  person 
whom  he  considered  to  have  greater  experience  and 
gntAer  ikiU  in  such  business.    We  should  not  be 
wranted  in  saying  that  a  judge  cannot  do  that. 

It  appears  to  me,  therefore,  that  under  either  of 
those  two  rules,  or  at  any  rate,  certainly  under  ord. 
65,  r.  27  (41),  the  learned  judge  had  ample  discretion 
to  make  the  order  he  has  made.  That  being  so,  I  am 
iK>t  disposed  to  examine  the  mode  in  which  he  has 
exercised  his  discretion.  We  ought  not  to  tie  the 
Istrned  judge's  bands  too  tightly,  though  no  doubt 
the  general  role  is  that  he  should  not  interfere  except 
on  questions  of  principle.  But  if  he  sees  that  the 
taxing-master  has  taken  an  exaggerated  and  erroneous 
^ew  of  the  case,  without  being  able  to  put  his  finger 
on  any  matter  of  principle  in  which  he  has  gone 
vrong,  that  may  be  a  case  for  exercising  his  diacretion 
sod  making  the  order  which  will  do  justice.  We 
must  not  tie  him  too  tight.  Here  he  says  he  is  not 
astisfied  with  the  taxation,  and  he  therefore  refers 
^ftitdn  items  for  retaxation  to  a  person  of  more  skill 
snd  more  experience.  The  jurisdiction  being  in  the 
learned  judge,  it  is  impossible  for  us  to  review  the 
(node  in  which  he  has  exercised  it.  The  appeal  must 
therefore  be  dismissed  with  costs. 

Chiity,  li.  J. — I  am  of  the  same  opinion.  I  think, 
in  view  of  rale  4,  of  order  35,  that  the  learned  judge 
]isd  jurisdiction  to  make  this  order.  I  do  not  read 
the  words  at  the  end  of  that  rule  to  mean  that  the 
ovder  must  be  made  at  the  trial,  or  before  any  taxa- 
tion has  taken  place.  I  think  the  order  may  be 
made  subsequently.  Therefore,  in  such  a  case  as  the 
pnsent,  the  order  may  be  made  after  judgment  and 
after  the  taxation  has  commenced,  because  I  do  not 
sgree  with  the  argument  that  the  taxation  which  has 
taken  place  is  final.  Final  it  is  as  to  certain  items ; 
but  as  to  the  items  referred  to  Master  Butler,  the 
natter  is  still  auhfudice.    Then  T  turn  to  ord,  65,  r. 


27,  clause  41.  We  should  not  be  justified  in  cutting 
down  the  meaning  of  dear  words.  On  the  face  of 
the  rule,  does  not  clause  41  enable  a  judge  to  make 
such  an  order  as  the  judge  may  think  just  ?  I  con- 
ceive it  would  be  a  misreading  of  that  rule  to  say  that 
the  judge  had  not  jurisdiction  to  make  such  an  order 
as  this.  One  reason  for  making  such  an  order  is  that 
it  is  a  matter  of  taxation,  and  though  judges  may  be 
learned  in  the  law,  they  are  not  highly  skilled  iu 
questions  of  taxation.  I  could  conceive  the  learned 
judge  saying :  ''  I  cannot  decide  as  to  some  of  these 
items.  I  see  they  are  more  than  ought  to  be  allowed, 
but  I  cannot  say  how  much  more.  I  will  send  for  a 
taxing-master,  and  have  him  to  sit  in  chambers  with 
me."  In  that  way  a  very  long  time  would  be  occu- 
pied. Or,  again,  the  judge  might  say  that  he  would 
give  some  of  his  private  time  to  the  business,  and  ask 
the  taxing-master  to  come  and  sit  with  him  after 
four  o'clock. 

All  this  seems  to  show  that  we  must  read  the  words 
as  they  stand.  The  learned  judge  has  made,  after 
careful  consideration,  such  an  order  as  he  thinks  jui^t. 
I  agree  the  general  rule  is  that  the  objections  brought 
before  the  judge  must  be  objections  on  principle,  but 
I  conceive  we  ought  not  to  bind  the  hands  of  the 
judffe  by  saying  that  he  cannot  entertain  any  other 
kind  of  objection.  It  is  an  ordinary  rule  of  conveni- 
ence that  the  judge  should  not  interfere  except  on  a 
question  of  principle ;  but,  where  there  are  grounds 
— and  I  thmk  there  are  here — for  saying  that  the 
allowance  of  the  taxation  is  excessive,  the  judge  may 
either  take  the  taxation  into  his  own  hands  or  do 
what  Bruce,  J.,  has  done,  to  get  such  assistance  as  he 
would  derive  from  a  skilful  and  experienced  taxing 
officer.  The  taxation  will,  of  course,  proceed  with 
regard  only  to  the  objections  already  raised. 

Appeal  dismissed. 

Solicitors,  Frith  Needham,  for  James  Clark,  West 
Bromwich ;  Charles  Robinson  &  Co»t  for  William 
Waldron,  Brierley  Hill. 


June  28. 


Prom  Q.  B.  Div.  ) 

(Lord  Bsher,  M.B.,  and  A.  L.  [ 

Smith  and  Bigby,  L.JJ.)      ) 

Hope  v.  Bbash  and  Another,  (a.) 
Practice—Discovery — Production  of   documents — Libel 
in  newspaper — Original  manuscript — Ord,  31,  r,  18. 

In  an  action  for  libel  in  a  newspaper  the  defendants 
in  their  defence  admitted  the  publication,  and  pleaded  an 
apology,  and  paid  a  sum  of  money  into  court.  In  their 
affidavit  of  documents  the  defendants  stated  that  they 
had  in  their  possession  certain  documents  relating  to  the 
matters  in  question  in  the  suit,  among  them  being  a 
manuscript  which  they  objected  to  produce  on  the  ground 
that  it  was  the  original  contribution  to  them,  and  was 
that  which  was  published  by  them. 

Held,  that  the  plaintiff  was  not  entitled  to  production 
of  the  manuscript, 

Hennessy  v.  Wright,  36  W.  E.  879,  24  Q.  B.  D. 
445,  followed. 

Appeal  from  an  order  made  at  chambers. 

The  action  was  for  libel,  the  alleged  libel  having 
appeared  in  the  Christmas  number  of  a  newspaper 
called  the  Wut  Cumberland  Times,  belonging  to  the 
defendants. 

The  defendants,  in  their  statement  of  defence, 
admitted   the   publication,   and    pleaded   that   the 

{a,)  Beported  by  W.  P.  Baeby,  Esq.,  Barrister* 
at-Law, 
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alleged  libel  was  inserted  in  the  newspaper  without 
actual  midioe  and  without  gross  negligence,  and  that 
before  the  commencement  of  the  s^stion  they  inserted 
in  the  newspaper  a  full  apology  for  the  libel  accord- 
ing to  the  statute  6  &  7  Vict.  o.  96,  s.  2  ;  and  they 
brought  into  court  a  sum  of  money  and  said  that  the 
same  was  sufficient  to  satisfy  the  plaintiffs'  daim. 

The  defendants  made  an  affidavit  of  documents  in 
which  they  said  that  they  had  in  their  possession  or 
power  the  documents  relating  to  the  matters  in 
question  in  this  suit  set  forth  in  the  schedule,  among 
which  was  "  a  manuscript  of  the  story  published  in 
the  Christmas  number  of  the  West  Cumberland  TtTnes,** 
but  they  objected  to  produce  this  document  on  the 
ground  that  it  was  the  original  contribution  to  them, 
and  was  that  which  was  published  by  them  as 
admitted  in  the  first  paragraph  of  the  statement  of 
defence  and  as  to  which  they  admitted  responsi- 
bility. 

The  plaintiff  gave  the  defendants  notice  to  produce 
the  manuscript,  which  the  defendants  refused 
to  do. 

Bruce,  J.,  ordered  the  manuscript  to  be  pro- 
duced. 

The  defendants  appealed. 

J,  E.  Bankes  {Norman  Craig  with  him),  for  the 
defendants. — The  defendants  have  admitted  the 
publication  of  the  libel,  and  the  settled  practice  at 
common  law  is  not  to  order  the  name  of  the  writer  to 
be  given  or  the  manuscript  to  be  produced :  Hennessey 
V.  Wright,  36  W.  R.  879.  24  Q.  B.  D.  445;  Pamell  v. 
Walter,  38  W.  R.  270,  24  Q.  B.  D.  441.  The  court, 
therefore,  will  not  onler  this  manuscript  to  be  pro- 
duced, as  it  is  not  relevant  to  any  issue  in  the 
action. 

Montague  Lush,  for  the  plaintiff. — In  Hennessey  v. 
Wright  the  document  was  not  set  out  in  the  affidavit 
of  documents.  In  the  present  case  the  defendants 
have  set  out  the  manuscript  as  a  document  **  relating 
to  the  matters  in  question  in  this  suit."  The  defen- 
dants have  admitted  that  the  document  is  relevant, 
and  the  plaintiff  is  entitled  to  have  it  produced : 
Bustros  V.  White,  24  W.  R.  721,  1  Q.  B.  D.  423.  If 
ord.  31,  r.  18,  gives  a  discretion  in  the  matter,  the 
judge  has  exercised  his  discretion,  and  this  court  will 
not  interfere. 

J.  E,  BanJces,  in  reply. — The  decision  in  Bustros  v. 
White  was  upon  the  old  rule  11  of  order  31  (now  rule 
14).  The  present  application  is  under  rule  18  (I),  and 
the  last  clause  (which  was  added  in  November,  1893) 
of  that  rule  now  gives  the  court  a  discretion  as  to 
ordering  production. 

Lord  EsHER,  M.R.-— In  my  opinion  it  is  a  matter 
within  our  discretion  as  to  whether  we  shall  order 
production  of  this  document.  This  is  an  action  for 
a  libel  published  in  a  newspaper.  The  defendants 
admit  the  publication  and  do  not  deny  that  the  matter 
is  libellous,  but  put  in  a  statutory  plea  which,  if 
proved,  is  an  answer  to  the  action,  and  verdict  and 
judgment  will  be  entered  for  them.  The  plaintiff  has 
asked  for  an  order  for  production  of  a  document 
which  is  not  the  document  which  contains  the  libel 
complained  of.  The  document  containing  the  libel  is 
the  newspaper.  He  has  asked  for  production  of  the 
manuscript  which  was  contributed  to  the  newspaper 
for  publication.  As  regards  the  plea,  I  cannot  have 
a  doubt  that  the  burden  of  proving  it  lies  on  the 
defendants,  and  if  they  cannot  prove  it  the  jury  must 
consider  the  case  as  if  that  plea  were  not  on  the 
record.  The  question  before  us  is  whether  the  plain- 
tiff can  have  the  manuscript  produced  for  inspection. 
I  take  iithat  in  Hennessey  v.  Wright  the  question  was 
whetb  € :  tAtdefendant  in  an  action  for  libel  is  bound 


to  disclose  the  name  of  the  person  who  gave  him  the 
materials  upon  which  the  libel  was  written,  or  to 
produce  the  manuscript.  The  judgment  which  I 
delivered  in  that  case  stated  that  the  common  law 
judges  had  always  refused  to  compel  a  defendant  to 
say  who  gave  him  the  information  or  to  produce  the 
manuscript.  Lindley,  L.J.,  upon  that  statement  of 
the  cooimon  law  practice  said  that  he  adopted  that 
rule.  Therefore  this  court  recognized  the  rule  that 
this  information  should  not  be  g^ven  to  a  plaintiff  in 
an  action  of  libel.  The  court  did  not  say  that  they 
would  never  do  so.  But  unless  there  is  something 
special  in  the  case  the  court  will  not  make  the  order. 
The  objection  which  the  defendants  take  to  the  pro- 
duction of  the  manuscript  in  this  case  is  founded  upon 
the  ruling  in  Hennessey  v.  Wright,  In  exercising  his 
discretion  the  judge  ought  to  have  exercised  it  in 
accordance  with  the  rule  so  laid  down,  there  being  no 
special  circumstances  in  the  case.  We  must  now  act 
upon  that  rule  and  say  that  the  plaintiff  is  not 
entitled  to  production  of  this  manuscript.  The  appeal 
must  therefore  be  allowed. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion. 
The  action  is  for  libel,  and  the  defendants  admit  the 

Sublication  and  set  up  what  I  may  call  a  statutory 
efence.  There  cannot  be  a  doubt  that  the  plaintiff 
has  nothing  to  do  with  the  proof  of  that  defmoe. 
The  defendants  stated  in  their  affidavit  of  documents 
that  they  had  in  their  possession  the  manuscript  of 
the  story  from  which  the  libel  was  published,  and 
objected  to  produce  it.  It  is  argued  that,  as  the 
defendants  have  admitted  the  relevancy  of  the  docu- 
ment, the  court  is  bound  in  accordance  with  the 
decision  in  Bustros  v.  White  to  order  its  production. 
That  case,  however,  was  decided  under  rule  1 1  (now 
r.  14)  of  order  31.  Therefore  I  say  nothing  about  it, 
for  since  that  decision  an  addition  has  been  made  to 
the  rules  for  the  express  purpose  of  rendering  it  not 
obligatory  on  the  court  to  order  production  and 
inspection  of  documents  under  rules  12  and  18.  In 
my  opinion  it  is  not  obligatory  upon  the  court  to 
order  inspection  of  this  document,  and  according  to 
the  rule  laid  down  in  Hennessey  v.  Wright,  and 
especially  the  judgment  of  Lindley,  L.J.,  in  that 
case,  the  plaintiff  will  not  get  production  of  such  a 
document  as  this  in  an  action  of  libel.  There  must 
be  something  special  in  a  case  to  take  it  out  of  that 
rule.  For  these  reasons  I  think  that  the  order  of 
Bruce,  J.,  was  wrong. 

RiOBY,  L.J. — I  am  of  the  same  opinion.  In  Bustros 
V.  White  the  document  in  question  was  plainly 
relevant,  and  it  was  held  that  the  document  Toxut  be 
produced.  But  that  case  is  not  applicable  here, 
because  in  Hennessey  v.  Wright  an  exception  to  the 
rule  was  made  in  the  case  of  libel  actions.  I  also 
think  that  the  alterations  made  in  the  rules  since 
Bustros  V.  White  was  decided  show  that  discovery  is 
not  a  matter  of  right,  but  a  matter  of  discretion. 
The  court  is  not  bound  ex  dehito  justitice  to  ^rant 
discovery.  Where  the  contents  of  a  document  are 
known,  as  in  this  case,  it  is  not  a  sufficient  ground 
for  ordering  production  and  inspection  that  the 
applicant  wishes  to  see  it  upon  the  chance  that  it  may 
contain  something  favourable  to  his  case. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Harrison  d:  Poweii,  for 
Brown  <b  Avid,  Whitehaven. 

Solicitors  for  the  defendants,  SpeecMy,  Mum/ord^ 
Landon,  &  Badgers, 
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May  2d,  27. 
In  re  Lahbebt. 

MOOBE  V.  MiDDLBTON.   (a.) 

Will  — Hotchpot  clause  —  Advanced  child  —  Period  of 
dittribution — Interest  on  advance — Rate  of  interest, 

A  testator  bequeathed  £30,000  to  his  trustees  upon 
trwi  to  pay  the  income  thereof  to  his  wife  during  her 
Ufsy  and  after  her  death  to  transfer  one-fourth  to  his  son 
and  permit  the  remaining  three-fourths  to  fall  into 
midue;  and  he  bequeathed  the  residue  {comprising  all 
hit  real  estcUe  and  his  residuary  personalty)  to  his  trustees 
upon  trusts  for  conversion  and  division  among  his  three 
daughters.     There  was  a  provision  that  any  advance 
made  to  any  daughter  should  go  Unoards  satisfying  the 
portion  under  the  residuary  gift,  and  it  was  expressly 
directed  that  this  provision  should  apply  to  a  sum  of 
i6,(K)0  payable  under  a  covenant  by  the  testator  to  the 
trustees   of   the    marriage    settlement    of   one    of   the 
daughters.     The  testator  died  in  1878,  leaving  personalty 
to  the  amount   of  £3,700  and  real  estate  valued  at 
£62,000.     The  trustees,  in  the  exercise  of  their  discre- 
tion, did  not  realize  the  real  estate  at  once,   but  sold 
portions  from  time  to  time.     The  testator's  debts,  in- 
dudingthe  £6,000,  amounted  to  £13,000,  and  of  this 
turn  a  considerable  portion  {including  the  £6,000)  uhu 
raised  on  mortgage.      Interest  on  the  £30,000  legacy 
vas  paid  by  the  trtistees  to  the  widow  out  of  the  income 
of  the  real  estate  till  1894,  when  a  sufficient  amount  of 
rtal  estate  had  been  sold  to  answer  the  legacy.    After 
payment  of  all  interest  on  the  mortgage  and  the  legacy 
there  remained  a  surplus  income  of  £200  a  year,  which 
«w  divided  between  the  two  unadvanced  daughters.    On 
the  death  of  the  widow  in  1895  the  £30,000  became 
divisible. 

Held,  that  the  advanced  daughter  must  bring  the 
£6,000  into  hotchpot  and  also  pay  the  interest  thereon 
ot  the  rate  of  3  per  cent,  per  annum  from  the  date  on 
tehich  the  payment  of  the  £6,000  was  actually  made, 
iirf  that  the  period  of  distribution  was  the  death  of  the 
testator. 

In  re  Bees,  Bees  v,  George,  29  W.  R.  301,  17  Ch. 
D.  101,  followed. 

In  re  DaUmeyer,  44  W,  R.  375,  [1896]  1  Ch.  372, 
discussed. 

Thia  was  a  summons  raising  the  question  whether 
<a  an  adjustment  of  aooounts  interest  was  to  be 
ehaiged  on  a  sum  of  £6,000  advanced  to  one  of  the 
^ortator's  daughters  in  pursuanoe  of  a  covenant  made 
hj  the  testator  in  his  lifetime. 

The  will  of  the  testator  was  this :  He  gave  to  his 
fnistees,  therein  named,  a  sum  of  £30,000,  with 
interest  thereon  at  the  rate  of  £4  per  cent,  per  annum 
to  be  oomputed  from  his  death,  in  trust  to  invest  the 
BMmey  and  to  pay  the  income  to  his  wife  for  her  life, 
"and from  and  after  the  decease  of  mj  said  wife 
disll  divide  the  said  legacy  and  the  mvestments 
thereof  into  four  equal  parts,  and  shall  pay  or 
^snsfer  one  of  such  fourth  parts  to  my  said  son 
tfofan  Wilmot  lAmbert  for  his  own  absolute  use  and 
l^nefit,  and  shall  x>^mit  the  three  remaining  fourth 
jPjBTts  thereof  to  sink  into  my  residuary  estate." 
TW  he  devised  his  real  estate  and  his  residuary 
pttional  estate  to  trustees  upon  trust  to  sell,  call  in, 
ud  convert,  and  to  stand  possessed  of  the  pro- 
^^edg  of  such  sale  and  conversion  upon  trust  *'to 
pay  my    funeral    and   testamentary    expenses    and 

(a.)  Reported  by  J.  I.  BrxBiiDfa,  Esq.,  Barristei-at- 
Law. 


debts  (including  debts  owing  by  me  upon  mortffage, 
for  payment  whereof  it  is  my  will  that  my  residuary 
estate  shall  be  the  proper  and  primary  fund  in 
exoneration  of  the  respective  mortgaged  estates)  and 
the  legacies  other  than  specific  legacies  bequeathed 
by  this  my  will  or  any  codicil  hereto,  and  to  divide 
the  residue  of  the  said  moneys,  but  subject  to  the 
provisions  hereinafter  contained,  into  three  equal 
shares,  and  shall  stand  possessed  of  one  of  such  shares 
in  trust  for  each  of  my  three  daughters,  Edith  Moore, 
Helen  Marion  Lambert,  and  Beatrice  Lambert 
respectively."  Then  tiie  shares  so  appropriated  to 
eaai  of  such  daughters  were  to  be  held  in  trust  to 
invest,  and  during  the  life  of  each  daughter  to  pay 
the  income  of  the  appropriated  share  to  his  daughters 
for  their  separate  use  without  power  of  anticipation, 
and  after  death  to  stand  possessed  thereof  in  trust 
for  the  children.  Then  followed  this  proviso,  on 
which  the  question  turned :  '*  Provided  also,  and  I 
hereby  declare  that  if  I  shall  in  my  lifetime  advance, 
or  give  or  covenant  or  agree  to  advance  or  give  to 
or  with  any  of  my  said  children  any  sum  or  sums  of 
money  on  his  or  her  marriage  or  otherwise,  then 
(unless  I  shall  in  writing  direct  the  contrary)  any 
such  sum  shall  be  taken  in  or  towards  satisfaction 
{pro  tanto)  of  the  provision  intended  to  be  herebv 
made  in  favour  of  the  child  to  or  with  whom  such 
siun  shall  be  advanced  or  given  or  covenanted  or 
agreed  to  be  advanced  or  given,  or  in  favour  of  his  or 
her  issue,  and  I  expressly  declare  that  tins  provision 
shall  extend  and  be  applicable  to  a  sum  of  £6,000 
which  in  and  by  the  settlement  executed  on  the 
marriage  of  my  said  daughter  Edith  Moore  I  cove-^ 
nanted  to  pay  to  the  trustees  of  the  same  settlement 
as  a  marriage  portion  for  my  last-named  daughter." 

The  testator  died  in  1878.  At  the  time  of  £s  death 
he  was  only  entitled  to  a  comparatively  small  amount 
of  personalty — namely,  £3,700.  He  was  entitled  to 
real  estate  of  considerable  value,  which  was  ^ued  at 
the  time  of  his  death  at  £62,000,  It  consiited  of 
building  land  near  Banstead,  and  the  trustees  in 
exendse  of  their  discretion  postponed  realization  and 
only  sold  parts  of  it  from  time  to  time.  They  had 
at  the  date  of  the  summons  sold  a  considerable  part 
producing  as  much  as  the  value  of  the  whole  real 
estate  at  the  time  of  the  testator's  death,  while  a 
portion  was  left  unsold  which  was  likely  to  produce 
a  large  additional  sum.  The  debts  and  funeral  and 
testamentary  expenses  of  the  testator,  including  the 
£6,000  which  had  been  covenanted  to  be  paid  to  the 
trustees  of  Mrs.  Moore's  marriage  settlement, 
amounted  to  £13,000,  and  of  that  sum  a  considerable 
portion  was  raised  by  mortg^e.  The  £30,000  legacy 
was  not  at  first  raised,  but  the  trustees  paid  interest 
on  it  to  the  widow  out  of  the  income  of  the  real 
estate  till  in  1894  they  had  realised  enough  of  d^e 
real  estate  to  provide  for  that  sum  by  means  of 
investing  a  sufficient  amount  to  answer  it.  After 
ke^)ing  down  the  interest  on  the  mortgage  and  pro- 
viding interest  on  the  legacy,  there  remained  a  sur-* 
plus  income  of  £200  a  year,  and  that  was  divided 
equally  between  the  testator's  two  other  daughters^- 
Mrs.  Hopgood  and  Miss  Lambert.  Becently  Mrs. 
Lambert,  the  widow,  died,  and  the  £30,000,  as  well 
as  other  sums,  became  divisible. 

O.  Henderson,  for  the  trustees. 

A.  dB.  Terrell,  for  the  legal  personal  representatives 
of  the  widow. 

Rowden,  for  Mrs.  Moore. — I  contend  that  no  interest 
is  payable  here  at  all ;  but  in  any  case  it  is  payable 
only  from  the  period  of  distribution,  which  in  this 
case  is  the  death  of  the  widow :  In  re  Dallmeyer,  44 
W.  E.  375,  [1896J  1  Ch.  872;  In  re  Ree$,Bee9T. 
George,  29  W.  B.  301,  17  Oh*  D.  701. 
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Patce,  for  Mrs.  Moore's  children. — The  principle  is 
that  the  share  of  the  advanced  child  of  tiie  income 
actually  earned  shall  bear  the  same  ratio  to  his  share 
of  the  whole  income  as  does  his  share  of  the  actual 
capital  to  the  whole  capital :  In  re  Dallmeyer. 

Cartmell,  for  Mrs.  Hopgood  and  Miss  Lambert. — 
In  re  Dallmeyer  really  decides  that  no  interest  is 
payable  after  the  period  of  distribution,  but  that 
interest  is  payable  till  the  period.  Each  of  the 
two  unadvanced  daughters  should  receive  out  of  the 
residue  a  sum  equal  to  the  interest  on  the  £6,000. 
The  balance  of  the  income  should  be  paid  to  my  clients 
till  they  have  received  what  Mrs.  Moore  received. 
The  proper  period  of  distribution  is  the  death  of  the 
testator.  In  re  Dallmeyer  did  not  overrule  In  re 
Bees. 

He  also  referred  to  Hilton  v.  Hilton,  L.  £.  14  Eq. 
468,  21  W.  E.  Dig.  281 ;  Andrewes  v.  George,  3  Sim. 
393. 

Stirling,  J.,  stated  the  facts,  and  continued: 
The  question  is  whether  Mrs.  Moore  and  her  children 
are,  on  the  adjustment  of  accounts  in  the  division  of 
what  is  now  divisible,  to  be  charged  with  any  and 
what  interest  on  the  £6,000  for  the  purpose  of 
equalizing  the  various  residuary  legatees,  and  how 
the  adjustment  is  to  be  effected  P  Now,  the  case  on 
behalf  of  Mrs.  Moore  was  opened  with  a  reference  to 
the  recent  case  of  In  re  Dallmeyer,  and  it  was  con- 
tended that,  as  there  was  no  express  mention  of 
interest  in  the  will,  Mrs.  Moore  ought  not  to  be 
charged  with  interest  at  all.  I  observe,  however, 
that  that  case  relates  only  to  interest  which  was 
chargeable  before  the  period  of  distribution  of  the 
estate.  In  that  case  accumulation  for  a  certain  time 
was  directed,  and  the  estate  did  not  become  dis- 
tributable till  the  period  of  accumulation  had  expired. 
The  testator  gave  a  power  to  his  trustees  to  make 
advances  during  the  period  of  accumulation.  The 
trustees  exercised  the  power,  and  the  question  arose 
when  the  period  of  accumulation  expired,  whether 
the  children  to  whom  advances  had  been  made  were 
to  be  charged  with  any  and  what  interest  in  respect 
of  those  advances.  It  was  held  by  Eekewich,  J.,  and 
a  majority  of  the  Court  of  Appeal,  consisting  of  Lord 
Herschell  and  Smith,  L.J.,  Bigby,  L.J.,  dissenting, 
that  no  interest  was  to  be  charged,  but  it  is  to  be 
observed  that  that  case  is  no  authority  with  reference 
to  what  is  to  be  done  after  the  period  of  distribution, 
for  this  reason,  that  (I  suppose  by  inadvertence)  the 
decision  in  the  court  below  was  that  no  interest  at 
all  should  be  charged;  but  it  appears  from  the  judg- 
ment of  Bigby,  L.J.,  though  it  does  not  appear  very 
clearly  from  the  statement  of  facts  in  the  report, 
that  to  that  extent  the  order  made  in  the  court  below 
was  varied.  The  lord  justice  says  this:  **It  was 
conceded  on  the  appeal  that  interest  on  all  the  sums 
must  be  brought  into  account  as  from  the  date  when 
the  residuary  estate  ought  to  have  been  distributed — 
that  is  to  say,  from  the  date  of  the  youngest  child 
attaining  twenty-one,  and  that  the  order  appealed 
against  must  to  that  extent  be  varied."  So 
In  re  Dallmeyer  is  an  authority  that  interest  is 
chargeable  after  the  period  of  distribution  whenever 
that  may  be.  The  leading  case  prior  to  In  re  Dall- 
meyer is  In  re  Bees,  before  Jessel,  M.B.  It  is  to  be 
observed  that  in  the  judgment  of  Lord  Herschell  and 
Smith,  L.  J.,  there  is  not  a  word  about  overruling  In 
re  Bees,  and  in  fact  Lord  Hershell  distinguishes  In  re 
Bees  from  the  case  before  him  and  says :  [His  lordship 
read  the  judgment,  [1896]  1  Ch.,  at  p.  385:  "No 
case  was  cited  in  which  any  rule  was  laid  down 
governing  the  present  case  .  .  .  supports  the 
appellants  contention,"  and  continued :]    So  that  he 


in  no  way  departed  from  what  was  laid  down  by  tiie 
Master  of  the  Bolls  in  In  re  Bees, 

That  being  so,  before  deciding  what  the  period  of 
distribution  is-— which,  no  doubt,  is  the  important 
question — I  have  to  consider  what  was  laid  down  in 
In  re  Bees,  and  the  grounds  on  which  that  dedsion 
was  based.  In  that  case  the  testator  g^ve  his 
residuary  estate  to  his  widow  for  life  with  remiunder 
to  his  children  equally,  with  a  proviso  in  the  common 
form  for  bringing  into  hotchpot  all  sums  advanced  to 
any  of  them  by  him  during  his  life.  He  did  make 
advances  to  some  of  them,  and  it  was  held  :  *'  In  dis- 
tributing the  residuary  estate  among  the  children 
after  the  death  of  the  widow,  the  advanced  children 
must  bring  their  advances  into  hotchpot  with  interest 
at  4  per  cent,  per  annum  up  to  the  distribution  of  the 
estate,  such  interest  to  be  computed  from  the  death  of 
the  widow  and  not  from  the  date  of  the  respective 
advances  or  from  the  death  of  the  testator."  It 
appears  from  the  report  that  an  action  had  been 
brought  for  administration  and  the  estate  had  been  to 
some  extent  paid  into  court  because  it  was  on  a 
petition  for  payment  out  that  the  question  arose  from 
what  date  the  advanced  children  were  to  be  charged 
with  interest.  It  was  contended  no  doubt,  there  that 
the  period  from  which  interest  was  to  be  charged 
was  the  date  from  which  the  advances  were  made, 
but  the  Master  of  the  Bolls  deals  with  it  in  this  way : 
[His  lordship  read  the  judgment  (17  Ch.  D.,  at  p. 
704) :  '*  In  this  case  several  of  the  children  had 
received  large  advances  in  the  testator's  lifetime 
.  .  .  in  calculating  the  interest  in  that  way 
the  children  get  the  same  shares  as  if  there  had 
been  no  advances,'*  and  continued :]  Then  I  should 
point  out  also  this:  the  Master  of  the  Bolls  deals 
with  the  case  of  Field  v.  Seward,  5  Ch.  D.  538,  23 
W.  B.  Big.  311,  which  came  before  Baoon,  Y.C 
He  says  :  [His  lordship  read  the  judgment  (17  Ch.  D., 
at  p.  706) :  *'  There  the  question  was  whether  interait 
on  a  sum  of  £2,d50  .  .  .  you  must  in  the  account 
charge  interest  on  the  advance  from  the  time  when  it 
would  have  produced  interest  as  part  of  the  common 
fund,"  and  continued :]  It  is  clear  that  the  Master 
of  the  Bolls  approved  the  reasoning  of  Baoon,  Y.C, 
in  that  case.  Now,  the  rule  adopted  down  to  /n  re 
Bees  was  that  for  securing  equality  in  the  account  as 
between  the  persons  interested  in  the  estate — ^because 
of  course  there  is  no  question  of  any  absolute  payment 
being  made  by  the  advanced  party — you  charged 
the  person  advanced  with  interest  at  the  rate  of  4  per 
cent,  on  the  advance.  That  is  the  mode  which  has 
been  adopted  in  every  case  which  has  come  before  the 
court  so  far  as  those  cases  have  been  brought  to  my 
attention  and  so  far  as  I  know. 

In  In  re  Dallmeyer  Bigby,  L.J.,  threw  out  what  is 
said  to  be  a  suggestion  for  a  new  mode  of  dealing 
with  the  case.  It  is  to  be  observed,  as  I  have  already 
pointed  out,  that  in  that  case  the  period  of  distri- 
bution did  not  arise  till  the  close  of  the  period  of 
accumulation.  The  advances  were  made  at  various 
times,  and,  indeed,  were  made  to  each  child  from 
time  to  time,  and  not  all  at  the  same  time.  In 
dealing  with  the  mode  in  which  the  advances  were  to 
be  treated  as  satisfying  the  shares  of  the  varioos 
children  who  had  been  advanced,  the  lord  juatioe 
says :  [His  lordship  read  the  judgment  (  [1897]  1  Ch., 
at  pp.  395-6) :  '<  The  strict  rights  of  the  children  in  this 
view  of  the  will  ...  as  the  accumulations  of  residue 
have  still  continued,  4  per  cent,  interest  might  be 
charged.'']  There,  no  doubt,  in  working  out  what  the 
lord  justice  considered  the  rights  of  the  parties,  he 
made  a  suggestion  that  accounts  should  be  taken  with 
yearly  rests,  but  it  is  observable  that  he  says  that 
after  the  time  of  distribution  a  charge  of  intmst  on 
the  advances  will  have  to  be  taken,  showin^^  that  his 
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lordahip  was  of  opinion  that  primd  facie,  at  all 
erenta,  after  the  period  of  distribution  whatever  it 
night  he,  the  ordinary  mode  would  be  to  charge 
intereet  on  the  advances. 

Now  we  oome  to  the  question,  What  is  the  period 
of  distribution  here  ?  What  is  the  will  ?  The  will 
says  that  the  estate  is  to  be  converted,  and  directs 
payment  of  the  debts  and  legacies  and  division 
of  the  residue  amonsst  the  three  residuary  legatees. 
The  period  of  distribution  therefore  is,  primd  facte, 
the  death  of  the  testator,  but  I  can  understand  a 
state  of  circumstances  in  which  the  period  of  dis- 
tribution would  not  really  be  that  poiod.  If,  for 
example,  after  paying  debts  and  legacies,  there  had 
been  only  enough  to  pay  the  £30,000  in  which 
the  widow  had  a  life  interest,  no  real  division  could 
take  place  till  the  death  of  the  widow,  when  the 
£30,000,  or  at  any  rate  three-quarters  of  it,  fdl  into 
the  residue ;  and  if  the  state  of  the  testator's  assets 
had  been  such  as  not  to  leave  a  surplus  beyond  what 
was  required  for  payment  of  debts  and  legacies,  I 
fthould  have  been  prepared  to  hold  that  the  period  of 
distribution  did  not  arise  tOl  the  death  of  the  widow. 
But  the  facts  do  not  bear  this  out. 

It  is  agreed  that  after  paying  debts  and  legacies 
there  was  a  clear  surplus  of  £22,000,  which  left  an 
ample  margin  for  division  amongst  the  parties,  after, 
m  the  first  instance,  paying  the  sum  of  £6,000  each 
to  Mrs.  Hopgood  and  Miss  Lambert,  so  as  to  put 
them  on  the  same  footing  as  Idrs.  Moore.    What 
'iSn,  Moore  suggested  is  based  on  the  judgment  of 
B%by,  L.J.,  in  In  re  Dallmeyer,  namely,  that  the 
proper  way  to  deal  with  the  case  is  to  treat  each 
party  as  having  an  interest  in  the  estate  to  the  extent 
of  tbis  sum  in  the  first  instance,  Mrs.  Moore  bringing 
her  £6,000  into  hotchpot,  then  divide  the  rest  between 
them  equally,  and  ascertain  from  this  point  of  view 
the  interest  of  each  in  the  corpus,  and  divide  tiie 
boome  between  them  in  pr<n)ortion  to  this  interest. 
For  example  (I  put  the  case  for  simplicity  of  calcula- 
tion), if  the  net  surplus  after  paying  the  debts  and 
legacies,  including  the  sum  of  £6,000,  was  £18,000, 
in  distributing  that,  this  £6,000  would  be  brought 
into  hotchpot,  and  you  would  have,  before  you  dis- 
tributed anything  else,  to  pay  this  amount  both  to  Mrs. 
Hopgood   and  to  Miss  liambert;  then  there  would 
remam,  after  deducting  £12,000  paid  away  in  this 
way,  £6,000,  payable  among  the  three,  giving  £2,000 
to  each.     Therefore  the  distribution  of  tins  balance  of 
£18,000  would  be  that  Mrs.  Hopgood  and  Miss  Lam- 
bert wonld  take  £8,000  each  and  Mrs.  Moore  £2,000. 
It  was  said  that  the  real  estate  ought  to  be  treated 
as  representing  those  sums  of  £8,000,   £8,000,   and 
£2,000,  and  the  income  ought  to  be  divided  between 
them  in  the  proportion  of  those  sums,  that  is  to  say, 
in  the  proportion  of  8,  8,  and  2,  or  4,  4,  and  1 ;  or, 
putting  it  shortly,  Mrs.  Hopgood  and  Miss  Lambert 
take  four-ninths  each,  and  Mrs.  Moore   takes  one- 
ninth  of  the  income,  whatever  it  was  which  was  pro- 
duced.    I  oonf ess  I  was  struck  with  this  argument; 
but  on  oonsideration  it  seems  to  me  that  this  course 
does  not  produce  equality  in  the   sense   in   which 
that  term   is  used  in  the  judgment  in  In  re  Rees. 
What  you   should  do  is  to    provide  that    all    the 
ehildien     shall,    at    the    widow's  death,    take    the 
same  shares  as  they  would  have  taken  if  no  advance 
had  been  made.     Now,  in  this  case,  if  no  advance 
had    been    made,   the    sum    which   it    was    neces- 
sary to   raise  by  mortgage   would   have  been  less 
by  £6,000.     Therefore  so  much  of  the  income  of  the 
real  estate  as  was  neoessarv  for  the  payment  of  inter- 
est on  the  mortgage  would  have  been  available  for 
division  among  the  three  residuary  legatees,  and  to 
the  extent  that  that  income  was  applied  in  payment 
of  the  interest  on  the  mortgage  the  other  residuary 


legatees,  Mrs.  Hopgood  and  Mrs.  Lambert,  were  in  a 
less  favourable  position  than  Mrs.  Moore.  It  seems 
to  me,  tiierefore,  it  would  not  be  right  to  divide  the 
income  in  the  ratios  which  I  have  supposed  of  4,  4,  and 
1 ;  but  it  is  necessary  to  bring  in  something  addi- 
tional which  would  represent  the  income  whi(£  would 
have  been  available  for  equal  distribution  among  the 
three  if  the  £6,000  had  not  been  raised  and  paid  out 
of  the  estate. 

Having  had  the  opportunity  since  the  case  was 
discussed  before  me  of  thinking  it  over, .  I  have 
come  to  the  conclusion  that  that  is  not  a  fair 
mode  of  producing  equality  according  to  the  rule 
laid  down  in  In  re  Bees,  and  I  think,  having  regard 
to  what  Bigby,  L.J.,  says  in  the  latter  part  of  his 
judgment,  to  which  I  have  called  attention,  I  must 
adhere  to  the  rule  laid  down  in  all  cases  till  In  re 
Dallmeyer,  1  only  depart  from  it  to  this  extent :  In 
re  Bees  the  rate  of  interest  charged  was  at  4  per  cent. 
Now,  at  the  time  of  the  decision  of  In  re  Bees  that 
rate  of  interest  had  been  at  all  events  adopted  by  the 
Court  of  Chancery  as  representing  the  average  rate 
of  interest  payable  in  respect  of  investments  such  as 
trustees  were  authorized  by  the  court  to  invest  in ;  it 
is  also  the  rate  of  interest  which  is  charged  according  to 
the  rules  of  court  on  debts  which  are  provable  in  ad- 
ministrations, and  as  to  which  there  is  no  Special  pro- 
vision as  to  their  bearing  interest.  The  rule  as  to  the 
rate  of  interest  payable  .on  debts  has  not  yet  been 
altered,  and  that  remains  the  rate  at  which  int^est 
is  charged  on  debts;  but  as  regards  other  applica- 
tions of  the  rule  charging  4  per  cent.,  it  has  in 
recent  times  been  thought  that  that  rate  is 
excessive  inasmuch  as  in  these  days  trust  invest- 
ments do  not  yield  anvthing  like  4  per  cent, 
and  several  judges,  I  think  North  and  &ekewich, 
JJ.,  particularly  in  the  number,  have  under  dr* 
cumstanoes  such  as  these,  been  in  the  habit  of 
saying  or  have  said  that  only  3  per  cent,  is  to  be 
charged.  I  understand  on  the  present  occasion 
the  other  residuary  legatees,  for  whom  Mr.  Cartmell 
appears,  do  not  desire  that  anything  more  should  be 
charged,  and  I  think,  therefore,  in  the  present  case 
the  rate  which  ought  to  be  charged  in  respect  of  the 
advances  ought  to  be  3  per  cent,  and  not  4  per  cent. 
In  this  case  there  was  no  advance  during  the 
testator's  lifetime  and  the  date  at  which  interest 
would  begin  to  be  charged  would  be  that  at  which 
the  advance  was  actually  made. 

Judgment  accordingly. 

Solicitors,  Bird  &  Earner  ;  Paice  cfe  Cross ;  Fladgate 
A  Co. 


fxr    \  ^'  STi'-        )  March  31 :  April  6 ; 

(Vaughan  Williams  )  ^^lur^J  o? 

and  Wright,  JJ.)    j  May  27. 

The  Attobney-Genebal  v.  Wood  and  Others,  (a.) 

Inland  revenue — Estate  duty — Settlement — Contingent 
life  interest — Subsequent  subsisting  limitaiions — jPro- 
perty  passing  on  death — Finance  Act,  1894  (57  A  68 
Vict.  c.  30),  ss.  1,  2,  6. 

By  a  marriage  settlement  the  share  of  t?^e  wife  in  a 
certai7i  trust  fund,  created  by  the  will  of  her  deceased 
father,  was  brought  into  settlement  upon  trusts  to  pay  the 
income  to  the  wife  daring  the  joint  lives  of  herself  and 
htr  husband,  and  after  the  death  of  either  of  them, 
then  to  pay  the  income  to  t?ie  survivor  for  life,  and  if  the 

(a.)  Reported  by  E.  G.  Stillwell,  Esq.^  Barrister- 
at-Law. 
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wife  should  survive  her  husband^  and  there  should  he  no 
issue  of  the  marriagef  then  upon  trust  for  the  wife,  her 
executors,  administrators,  and  assigns.  There  was  no 
issue  of  the  marriage,  and  the  wife  survived  her  husband, 
who  died  in  1895. 

Held,  that  on  the  death  of  the  Jiushand  no  estate  duty 
was  payable  under  sections  1  and  2  of  the  Finance  Act, 
1894, /or  that  **  subsequent  limitations  under  the  settle- 
ment continued  to  subsist*'  within  section  b,  sub-section 
3,  and  therefore  no  property  passed  on  the  husbaiid's 
death. 

Information  by  the  Attorney-General.  By  a  deed 
of  settlement  dated  the  8th  day  of  January,  1877,  on 
the  marriage  of  the  Bev.  Charles  Lyndhurst  Vaughan 
and  Henrietta  Barbara  Goschen,  a  fund  representing 
a  trust  legacy  of  £85,000  to  which  the  said  Henrietta 
B.  €h>6ohen  had  become  absolutely  entitled  under  the 
will,  dated  the  I2th  of  July,  1865,  of  her  father, 
William  Henry  Gk>Bchen,  deceased,  was  brought  into 
settlement  and  assigned  unto  the  defendants  Bobert 
Wood,  Charles  H.  Goschen,  and  Alexander  H. 
Goschen,  in  trust  to  pay  the  income  thereof  to  the 
said  Henrietta  Barbara  Goschen,  for  her  sole  and 
separate  use  during  the  joint  lives  of  herself  and  her  in- 
tended husband,  and  after  the  death  of  such  one  of  them 
as  should  first  die,  to  the  surrivor  of  them  for  life,  and 
after  the  death  of  such  survivor,  to  the  issue  of  the 
marriage.  There  then  followed  a  declaration  that  if 
there  should  be  no  issue,  the  defendants,  the  trustees 
of  the  settlement,  should  stand  possessed  of  the  trust 
fund,  if  the  wife  should  survive  the  husband  in  trust 
for  the  said  wife,  her  executors,  administrators,  and 
assigns. 

The  said  marriage  was  duly  solemnized  shortly  after 
the  execution  of  the  said  indenture.  The  Bey. 
Charles  L.  Vaughan  died  on  the  8th  of  August,  1895. 
There  was  no  issue  of  the  marriage,  and  the  said 
Henrietta  Barbara  Vaughan  consequently  became 
absolutely  entitled  on  his  death  to  the  property  settled 
by  her. 

The  Crown  thereupon  claimed  a  declaration  that 
upon  the  death  of  the  said  Charles  L.  Vaughan 
estate  duty  became  payable  under  the  provisions  of 
the  Finance  Act,  1894,  upon  the  capital  value  of  the 
trust  fund  comprised  in  the  said  settlement  of  the  8th 
of  January,  1877,  less  the  value  at  the  time  of  his 
death  of  the  life  interest  of  the  said  Henrietta  Barbara 
Vaughan  in  such  funds. 

Sir  Richard  Webster,  A,G.  {Sir  R.  T.  Reid.  S.G., 
and  Vauglian  Hawkins  with  him)  for  the  Crown. 

Sir  Robert  Reid,  Q.C.,  and  Austen  Cartmell  for  the 
defendants. 

The  arguments  of  counsel  appear  in  the  following 
written  judgments. 

Cur,  adv.  vult. 

Vaughan  Williams,  J. — In  my  opinion  our  judg- 
ment in  this  case  should  be  for  the  defendants. 

The  material  facts  of  the  case  are  that  by  the 
settlement  made  on  the  marriage  of  Mr.  Charles 
Lyndhurst  Vaughan  and  Miss  Henrietta  Barbara 
Goschen,  a  fund  representing  a  trust  legacy  of  £85,000 
under  the  will  of  her  father  to  which  she  had  become 
absolutely  entitled  was  brought  into  settlement  in 
trust  to  pay  the  income  to  Mrs.  Vaughan  for  her  sole 
and  separate  use  during  the  joint  lives  of  herself  and 
her  husband,  and  after  the  death  of  such  one  of  them 
as  should  first  die  to  the  survivor  for  life.  Then 
follows  a  trust  in  favour  of  the  issue  of  the  marriage, 
and  then  a  declaration  that  after  the  death  of  the 
husband,  and  in  default  of  appointment  or  on  failure 
of  children  the  trustees  should  stand  possessed  of  the 
trust  fund  if  Mrs.  Vaughan  should  survive  her 
husband,  in  trust  for  Mrs.  Vaughan,  her  executors, 


administrators,  and  assigns.  So  in  popular  language 
and  in  the  events  which  have  happened,  that  is  to  say 
failure  of  issue  and  death  of  Mr.  Vaughan  in  hu 
wife's  lifetime,  and  the  death  of  all  other  persons 
entitled  to  any  interest  under  the  will  of  Mrs. 
Vaughan*s  father,  Mrs.  Vaughsm  has  now  beoome  the 
absolute  owner  of  the  trust  fund  in  possession.  The 
Crown  contends  that  in  this  state  of  circumstanoes 
estate  duty  has  become  payable  under  the  provisions 
of  the  Finance  Act,  1894,  upon  the  capital  value  of 
the  trust  fund  comprised  in  the  said  settlement,  less 
the  value  at  the  time  of  Mr.  Vaughan's  death  of  the 
life  interest  of  Mrs.  Vaughan  in  the  trust  fund.  The 
estate  duty,  if  leviable  at  all,  must  be  so  leviable 
under  the  provisions  of  sections  1  and  2  of  the 
Finance  Act,  1894.  Section  1  enacts  as  follows :  In  the 
case  of  every  person  dying  after  the  commencement  of 
this  part  of  this  Act  there  shall,  save  as  hereinafter 
expressly  provided,  be  levied  and  paid,  upon  the 
principal  value  ascertained  as  hereinafter  provided  of 
all  property,  real  or  personal,  settled  or  not  settled, 
which  passes  on  the  death  of  such  person  a  duty,  called 
« estate  duty,"  at  the  graduated  rates  hereinafter 
mentioned,  and  the  existing  duties  mentioned  in  the 
first  schedule  to  this  Act  shall  not  be  levied  in  respect 
of  property  chargeable  with  such  estate  duty.  Sec- 
tion 2,  sub -section  1 :  *'  Property  passing  on  the 
death  of  the  deceased  shall  be  deemed  to  Include  the 
property  following — that  is  to  say,  (a)  property  of 
which  the  deceased  was  at  the  time  of  his  death  com- 
petent to  dispose ;  (6)  property  in  which  the  deceased 
or  any  other  person  had  an  interest  ceasing  on  the 
death  of  the  deceased,  to  the  extent  to  which  a 
benefit  accrues  or  arises  by  the  cesser  of  such  interest ; 
but  exclusive  of  property  the  interest  in  which  of  the 
deceased  or  other  person  was  only  an  interest  as 
holder  of  an  office,  or  recipient  of  the  benefits  of  a 
charity,  or  as  a  coiporation  sole."  The  other  two 
clauses  are  not  material. 

Now,  the  first  question  is  whether  any  property 
passed  to  Mrs.  Vaughan  on  the  death  of  her  husband. 
It  is  clear  that  no  property  passed  within  the  mean- 
ing of  section  2,  sub-section  1  (a) — that  is  to  say,  no 
property  passed  of  which  the  deceased  at  the  time  of 
his  death  was  competent  to  dispose.  If  property 
passed  at  all  it  must  be  by  virtue  of  the  definition  iu 
section  2  (1)  (b) — ^that  is  to  say,  property  in  which 
the  deceased,  Mr.  Vaughan,  hsA  an  interest  ceasing 
on  his  death  to  the  extent  to  which  a  benefit  accrues 
or  arises  by  cesser  of  such  interest. 

Now,  if  the  words  at  the  beginning  of  section  2, 
sub-section  1  {b),  are  taken  alone,  they  seem,  clearly 
wide  enough  to  include  the  present  case,  because  the 
£85,000  fund  was  property  in  which  the  deceased, 
Mr.  Vaughan,  had  an  interest  (it  is  true  not  an 
interest  in  possession)  which  ceased  on  his  death,  and 
that  a  benefit  (it  is  true  not  a  benefit  in  income) 
accrued  by  the  cesser  of  such  interest— that  is  to  say, 
a  benefit  accrued  by  the  cesser  of  the  husband's  con- 
tingent interest  to  Mrs.  Vaughan;  for  upon  the 
cesser  of  her  husband's  interest  she  would  have  been 
able  to  get  a  larger  price  if  she  had  sold  her  own 
interest,  and  from  a  pecuniary  point  of  view  her 
husband's  interest  would,  during  his  lifetime,  have 
been  worth  something  to  her  if  she  had  desired  to 
purchase  it. 

Now,  this  being  so,  it  remains  to  be  seen  whether 
there  is  anything,  either  in  the  residue  of  the  section 
or  in  the  other  sections  of  the  Act,  to  cut  down  *'  the 
interest  of  the  deceased  "  to  mean  "  an  interest  of 
the  deceased  in  possession,"  or  to  cut  down  the  mean* 
ing  of  *' benefit  accruing"  to  *' benefit  aocroing  in 
income." 

Now,  it  is  said  that  the  words  at  the  end  of  section 
2,  sub- section  1  (6),  '*as  holder  of  an  office  or  reoi- 
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pient  of  the  benefits  of  a  charity  or  oorporation 
sole/'  indioates  that  clause  (6)  only  applies  to 
interests  in  possession,  because  the  words  *' holder," 
"recipient,"  and  "  corporation  sole  "  are  inapplicable 
except  to  an  interest  in  possession.  It  is  very  diffi- 
cult to  conceive  a  concrete  case  in  which  there 
should  be  a  contingent  right  to  receive  the  benefits  of 
B  charity,  but  it  would  certainly  seem  as  if  the  death 
of  such  person,  and  the  consequent  cesser  of  the  con- 
tiogeut  interest  might  cause  a  benefit  to  someone 
takmg  an  absolute  interest  in  remainder,  and  that 
such  a  case  would  be  outside  the  words  of  this 
exception,  and  that  consequently  estate  duty  would 
be  payable  unless '*  interest"  in  this  section  is  con- 
strued to  mean  '*  interest  in  possession,"  and  it  is,  of 
course,  inconceivable  that  the  Legislature  intended 
estate  duty  to  be  paid  in  a  case  where  the  deceased 
was  not  a  recipient  through  the  interest  not  having 
fallen  into  possession,  and  not  to  be  payable  in  the 
case  where  the  deceased  was  a  recipient  and  had  an 
mterest  in  possession.  But  I  do  not  think  that  these 
considerations  are  sufficient  by  themselves  to  cut  down 
the  natural  meaning  of  the  words  in  the  earlier  part 
of  the  section ;  I  think  the  more  proper  view  is  to 
regard  these  words  as  a  piece  of  imperfect  draft- 
infr. 

Now,  the  next  ground  upon  which  it  is  said  that 
the  words  of  section  2  (1)  (6)  ought  to  be  limited  in 
the  way  suggested  is  that  section  7,  sub-section  7  (1), 
which  prescribes  the  measure  of  the  value  of  the 
benefit  aooniing  from  the  cesser  of  an  interest  ceasing 
on  the  death  of  the  deceased,  prescribes  a  measure 
based  upon  the  assumption  that  the  interest  ceasing 
is  an  interest  in  possession,  because  it  speaks  of  the 
interest  extending  to  the  whole  income  of  the  pro- 
perty, or  to  less  than  the  whole  income  of  the  pro- 
poly,  and  deals  only  with  those  two  cases,  and  it  is 
■aid  that  "  income"  is  a  term  applicable  only  to  an 
estate  in  possession,  and  that  the  deceased,  who  was 
not  in  possession,  had  no  interest  in  the  income,  and 
that,  even  if  it  is  said  that  he  had  a  contingent  interest 
in  the  prospective  income,  the  prospective  income  is 
not  necessarily  the  same  as  the  income  at  the  time  of 
his  death,    but   might    after   the    interest  fell  into 
possession,  be  greater  or  less  than  the  income  pro- 
duced by  the  property  at  the  time  of  his  death.    It 
is  to  be  observed  on  this  argument  that  although 
estate  duty  under  section  2  (iT  (6)  is  only  leviable  in 
respect  of  property  in  whicn  the  deceased  had  an 
interest  ceasing  on  death,  to  the  extent  to  which 
benefit  acorues  by  the  cesser,  and  although  section  7, 
sub-section  7,  purports  to  prescribe  a  measure  of  the 
Tilne  of  that  iMsnc&t,  the  measure  actually  prescribed 
seems  to  be  the  value  of  the  property  out  of  which 
the  income  flows,  and  not  the  value  of  the  benefit.     I 
wish  here  to  say  with  reference  to  any  observations 
that  follow  upon  the  meaning  of  section  7  that  it  is 
not  necessary  for  the  judgment  which  I  have  arrived 
at  to  oonstrue  section  7,  and  I  must  not  be  taken  by 
this  judgment  to  be  construing  section  7.    I  am  only 
taking  a  hypothetical  construction  of  that  section  and 
showing    how  that   hyx>othetical  construction  upon 
which  certain  arguments  were  based  would  operate 
upon  the  conclusions  that  we  have  arrived  at. 

The  saggested  departure  of  section  7,  sub-section  7, 
from  section  (2)  (I)  (6)  by  the  substitution  as  the 
subject  of  taxation  of  the  property  in  which  the 
deceased  had  an  interest  for  the  interest  which  he 
had  to  the  extent  to  which  benefit  accrues  by  the 
cesser  of  that  interest,  and  the  apparent  injustice  and 
inconsiBtenoy  of  this  substitution  properly  lead  to 
such  a  construction  of  the  Act  as  might  minimise 
its  operation  ;  but  I  cannot  bring  myself  to  the 
oondnaion  that  it  was  intended  by  the  Legislature 
to  limit  seotion  2   (1)  (b),  to  interests  in  possession, 


and  exclude  from  taxation  benefits  arising  from 
cesser  of  a  contingent  life  estate  which  had  not  faUen 
into  possession.  It  is  obvious  that  the  benefit  arising 
from  such  cesser  might  be  of  most  substantial 
pecuniary  value,  and  it  seems  to  me  that  the  scheme 
of  the  Act  is  intended  to  include  not  only  every  case 
of  property  passing  by  death,  but  that  section  (2)  (1) 
{b)  shows  that  the  scheme  also  includes  every  benefit 
accruing  by  death  even  although  the  property  from 
which  the  benefit  is  derived  does  not  itself  pass.  Mo 
one,  I  think,  would  hesitate  to  come  to  thu  conclu- 
sion if  the  Legislature  had  limited  the  duty  by  the 
value  of  the  benefit  accruing,  and  I  do  not  think  that 
we  are  entitled  to  refrain  from  coming  to  that  con- 
clusion because  the  Legislature  has  adopted  what 
seems  to  be  an  irrational  measure  of  that  benefit.  I 
am  quite  aware  that  those  who  argued  on  behalf  of 
the  Crown  attempted  to  avoid  the  inconsistency 
between  section  7,  sub-section  7,  and  seotion  2  (1)  (2>) 
by  saying  that  the  words  "  extent  of  the  benefit " 
means  '*  extent  in  proportion  of  the  income  or  profit 
of  the  |>roperty  receivable  by  the  deceased  in  respect 
of  his  interest."  I  do  not  agree  in  this  view;  out, 
even  supposing  that  the  apparent  inconsistency 
between  section  2  (1)  {b)  and  seotion  7,  sub-section  7, 
can  be  avoided  by  this  construction,  another  difficulty 
remains  which  the  Crown  itself  has  recognized  in  the 
information,  and  that  is,  that  if  the  construction  of 
the  Crown  is  right  and  the  inconsistenoy  between 
the  two  sections  is  thus  got  rid  of,  it  is  difficult  to 
understand  why  the  Crown  has  deducted  in  their 
claim  the  value  of  the  life  interest  of  Mrs.  Yanghan ; 
for  so  to  do  is  clearly  to  recognize  that  the  quantum 
of  estate  of  the  deceased  must  be  taken  into  con- 
sideration. 

Holding  therefore,  as  I  do,  that  there  was  in  this 
case,  within  the  meaning  of  section  2  (1)  (&),  a  cesser 
of  interest  on  Mr.  Vaughan's  death,  and  a  benefit 
accruing  therefrom,  it  remains  to  consider  what  is 
the  value  of  that  benefit,  and  lastly,  whether  there 
is  anything  in  the  facts  of  this  case  to  exempt  the 
defendants  from  paying  dutv.  Now,  first,  what  is 
the  measure  P  Can  you  apply  section  7,  sub-section 
7  P  To  apply  the  measure  given  by  this  section 
according  to  the  contention  of  the  Crown  would 
seem  to  be  the  application  of  an  obviously  un- 
just measure.  It  is  this,  no  doubt,  which  accounts 
for  the  moderation  of  the  claim  of  the  Crown. 
The  Attorney-Qeneral  seemed  in  his  argument 
disposed  to  get  out  of  the  application  of  the  section 
by  accepting  the  suggestion  that  it  could  not  ap^ly, 
and  saying  that  the  section  was  not  exhaustive, 
that  is,  that  the  measure  was  not  of  universal 
application.  I  dissent  from  this,  and  I  think  that  in 
cases  where  the  measure  cannot  be  applied  no  duty 
can  be  levied,  and  it  seems  clear  that  the  only  ground 
upon  wMch  the  section  can  he  held  not  to  apply 
would  be  tiiat  the  words  it  contains  relative  to  income 
limit  its  application  to  estates  not  in  possession.  In 
my  opinion,  therefore,  seotion  7,  sub-section  7,  does 
supply  the  measure.  If,  however,  seotion  7,  sub- 
section 7,  does  not  supply  the  measure,  and  interests 
passing  other  than  those  in  possession  are  property 
taxable  with  estate  duty,  I  think  that  the  measure 
would  be,  not  that  suggested  by  the  Crown,  but  the 
increase  in  value  of  the  absolute  property  in  reversion 
having  regard  to  the  outstanding  life  estate  of  Mrs. 
Yaughan  by  the  cesser  by  death  of  Mr.  Yaughan's 
contingent  interest.  This  is  the  result  which  one 
would  expect  from  the  general  scheme  of  the  Act, 
but  unfortunately  the  Legislature  has  not  said  so. 
The  mistake  seems  to  have  arisen  from  the  desire  of 
the  draughtsman  for  uniformity,  leading  him  in  the 
case  of  cesser  by  death  *of  an  interest,  to  make  the 
property  and  not  the  benefit  the  measure  of  the  Taloa 
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for  the  parposes  of  taxation,  because  it  happens  to 
be  so  in  the  Aot  generally. 

I  wish  once  more  to  say  that  nothing  I  have  said 
here  about  section  7  must  be  taken  as  a  judgment  on 
my  part  as  to  the  meaning  of  section  7.  I  have  only 
put  a  meaning  upon  it  which  was  suggested  in  the 
argument  on  behalf  of  the  Crown  for  the  purpose  of 
testing  that  argument. 

It  remains  only  to  consider  the  exemptions.     Two 
are  suggested — ^namely,  those  contained  in  section  5, 
sub-section  3,  and  section  21,  sub-section  5.      The 
property  in  question  seems  to  be  settled  property 
within    the    meaning    of     section    22,    sub-section 
1  {h),  of  the  Act.     It  will  be  observed  that  in  the 
case    of    settled    property   a    further    estate    duty, 
caUed  settlement  estate  duty,  on  the  principal  value 
of  the  settled  property  is  payable  as  soon  as  the 
property  passes,  imless  the  passing  be  to  the  wife  or 
husoand  of  the  deceased,  but  the  settlement  estate 
duty  is  only  once  payable  during  the  continuance  of 
t  he  settlement.    These  are  the  exemptions  regarding 
settlement  estate  duty.    Then  sub-sections  2  and  3 
of  section  5  provide  exemptions  also  in  the  case  of 
estate  duty.      Sub-section  2  provides  that  if  estate 
duty  has  been  paid  in  respect  of  settled  property, 
estate  duty  shall  not  be  payable  in  respect  thereof 
until  the  death  of  some  person  competent  to  dispose 
of  the  property ;  and  then  sub- section  3  provides  that 
in  the  case  of  settled  property,  where  an  interest  of 
a  person  fails  before  it  becomes  an  interest  in  pos- 
seBsion,  the  property  shall  not  be  deemed  to  pass  on 
his  death  if  subsequent  limitations  (which,  I  take  it, 
means  one  or  more)  imder  the  settlement  continue 
to  subsist.     Now,  did  subsequent  limitations  under 
the  settlement  coiitiuue  to  subsist  at  the  death  of  Mr. 
Vaughan?      I  thiuk  they  did,  notwithstaudiug  the 
fact    that   Mrs.   Vaughan    thereupon  became  abso- 
lutely   entitled  to  this    prox>erty,    and    could  have 
demanded    a    transfer    of    it    from    the    trustees. 
I    think    that    <*  subsist "  properly    describes    any 
estate  created  by  the  settlement  which  has  not  come 
to  an  end.     I  do  not  think  that  such  an  estate  is  the 
less  a  limitation  because  there  is  no  estate  limited 
beyond  it.     In  other  words,  I  think   that    limita- 
tions under  the  settlement  continue  until  the  death  of 
a  person  who  was  at  the  time  of  his  death  during  the 
continuance  of  the  settlement  competent  to  dispose  of 
such  property.      It  is  said  that  these  sub -sections 
assume  that  estate  duty  and  settlement  estate  duty 
have  each  of  them  been  paid  in  respect  of  this  pro- 
perty.    I  can  only  say  that  although  no  doubt  the 
sub-sections  were  passed  in  contemplation  of  that 
state  of  things,  the  Legislature  has  not  seen  fit  so  to 
limit  them,  and  no  injustice  seems  to  be  done,  because 
the  death  of  Mrs.  Vaughan  will  be  the  first  occasion 
on  which  the  property  settled  by  the  marriage  settle- 
ment will  pass  by  reason  of  death,  except  in  the  case  of 
the  death  of  Mr.  Vaughan,  on  the  happening  of  which, 
section  5  (1)  (a)  expressly  prevents  settlement  estate 
duty  from  becomiug  payable,  and,  so  far  as  regards 
property  passing  under  the  will  of  Mrs.  Vaughan's 
father,  the  existing  duties  at  that  time  seem  to  have 
been  paid.    In  my  judgment  section  5,  sub-section 
3  prevents  either  settlement  estate  duty  or  estate 
duty  becoming  payable.     I  wish  to  add  that  I  do  not 
think  that  the  fact  that  section  14  of  the  Finance  Act 
of  1896  (59  &  60  Vict.  o.  28)  contains  an  enactment  in 
the  sense  of  the  construction  which  I  am  now  putting 
on  section  5,  sub-section  3  shows  that  that  construc- 
tion is  wroug  because,  if  it  were  right,  the  amending 
Act  might  be  said  to  be  useless.    The  amending  Act 
may  be  merely  declaratory  to  clear  up  doubts,  and 
even  if  not  so  intended,  the  presence  of  the  section  in 
the  later  Act  cannot  determine  the  construction  of 
the  earlier  Aot. 


The  other  exemption  suggested  is  under  section 
21    (5).      I    do    not    think    that     this     exemptioa 
has  any  operation.       The  words    are    as    follows: 
**  Where  a  husband  or  wife  is  entitled  either  solely 
or  jointly  with  the  other   to    the  income^  of  any 
property  settled  by  the  other  under  a  disposition 
which  has  taken  effect  before  the  commencement  of 
this  part  of  this  Act,  and  on  his  or  her  death  the 
survivor  becomes  entitled  to  the  income  of  the  pro- 
perty settled  by  such  survivor,  estate  duty  shall  not 
be  payable  in  respect  of  that  property  until  the  death 
of  the  survivor."    Mrs.   Vaughan  did  not  on  Mr. 
Vaughan's  death  become  entitled  to  the  income  of  the 
property  settled  by  herself.    That  income  was  aheady 
hers  in  possession  at  the  time  of  the  death;  and 
moreover,  Mrs.  Vaughan  did  not,  as  survivor,  become 
entitled  to  income  of  any  property  settled  by  her  on 
her  husband  either  solely  or  jointly.    I  have  only  to 
add  that  I  do  not  think  that  The  Attorney- General  v. 
Robertson,  41  W.  E.  241.  [1893]  1  Q.  B.  293,  which  is  a 
decision   under  the  Succession  Duty  Act,  1853,  has 
any  application,  nor  the  observation  of  Ldndley,  L^J** 
to  wkich  we  were   referred.      In   my  opinion  our 
judgment  should  be  for  the  defendant. 

Wright,  J. — I  agree  on  the  ground  that  in  my 
opinion  section  5,  sub-section  3  applies  to  this  case. 

As  to  section  7,  sub-section  7, 1  have  no  definite 
idea  what  it  means.  I  am  rather  inclined  to  think 
that  it  is  not  exhaustive  nor  oo-extensive  with  section 
2  (1)  (6),  but  applies  only  where  the  deceased  has  an 
interest  in  possession ;  but  I  do  not  express  that  as 
any  judicial  opinion. 

Judgment  for  defendant. 

Solicitor  for  the  Crown,  Solicitor  of  Inland  Bevenw* 

Solicitors  for  defendants,  Drucea  A  AtUee, 
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In  re  Raatz. 
Ex  iiartt  Raatz.  (a.) 
Bankruptcy  —  Receiving  order  —  Petitioning   creditor's 

debt — Bills  of  exchange— Banhruptcy  Act,  1883  (46  <fc 

47  Vict.  c.  52),  s.  6  (1)  (b). 

When  a  creditor  lias  taken  bills  from  a  debtor  in  lieu 
of  payment,  and  that  debtor  commits  an  act  of  bank- 
ruptcy, the  creditor  is  thereupon  entitled  to  treat  the  hHU 
as  dishonoured,  and  may  present  a  petition  in  bank- 
ruptcy upon  the  original  debt. 

Appeal  against  a  receiving  order  made  by  the 
registrar  of  the  county  court  at  Swansea. 

Meager^  for  the  debtor. — There  are  two  objeotiou 
against  this  order — ^firstly,  the  petition  was  founded 
on  a  debt  due  for  goods  sold  and  delivered,  for  which 
the  debtor  has  given  his  acceptances  which  have  not 
yet  matured.  The  petition  might  have  been  founded 
on  the  bills  on  maturity,  but  could  not  rightly  be 
founded  on  a  debt  for  which  conditional  payment 
has  been  given :  Ex  parte  Mathew,  Re  McUhew,  32 
W.  R.  813,  12  Q.  B.  D.  506.  Secondly,  there  was 
not  sufficient  evidence  that  the  bills  were  held  by 
the  petitioning  creditor  at  the  date  of  the  petition. 
The  petition  <&d  not  set  them  forth,  nor  were  they 
stated  to  be  held  by  him  in  the  affidavit  in  support 
of  the  petition. 

(a.)  Reported  by  P. 
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ifttif  Mackenzie,  for  the  petitioning  creditor. — It  is 
traetbat  bills  held  by  the  petitioning  creditor  are 
usually  set  forth  in  the  petition  as  securities,  but  it  is 
not  necessary  to  set  them  forUi,  because  they  are  not 
securities  on  the  property  of  the  debtor,  but  merely 
obligations.  Further,  in  this  case  they  were  produced 
by  the  petitioning  creditor  at  the  hearing.  For  the 
purposes  of  a  bankruptcy  petition  a  bill  of  exchange 
is  the  same  thing  as  a  bond,  and  that  was  held  to  be 
a  sufficient  petitioning  creditor's  debt  in  Ex  parte 
Onffith,  Se  Mo8tyn,  1  W.  B.  236,  3  De  G.  M.  &  G.  174. 

Meager  replied. 

Cur,  adv,  vulU 

April  29.— Vaxjghait  Williams,  J.— In  my  judg- 
ment the  decision  of  the  registrar   here   must  be 
affirmed.    Two  objections  have  been  taken  to  it — 
firstly,  that  although  the  bills  of  exchange  accepted 
by  the  debtor  were  produced  there  was  no  proof  that, 
at  the  time  of  the  presentation  of  the  petition,  the 
petitioning    creditor     was     the     holder    of    these 
acceptances ;  and  it  was  said  rightly  that  if  he  was 
not  the  holder  the  debt  represented  by  the  accept- 
ances would  be  pro  ianto  paid.    The  affidavit  does  not 
in  terms    state  that  the  petitioning  creditor  is  the 
holder  of  the  bills,  but  the  bills  were  produced  by 
him  at  the  hearing,  and  the  affidavit  swore  to  the 
existence   of  the   original  debt,  which  would  have 
been  untrue  if  the  bills  had  been  parted  with.    I  do 
not  think  the  petition  was  in  proper  form  here,  it 
ought  to  have  mentioned  the  existence  of  the  bills, 
and  if  any  suggestion  had  been  made  at  the  hearing 
of  the  petition  that  the  petitioning  creditor  was  not 
at  that  date  the  holder  of  the  bills,  the  debtor  ought 
to  have  had  an  opportunity  of  going  into  the  matter, 
but  it  has  hardly  been  contended,  in  the  face  of  the 
fact  that  the  bills  were  produced,  that  the  petitioning 
creditor  was  not  the  holder  at  the  date  of  the  petition. 
Secondly,  it  was  objected  that  the  holding  of  these 
acceptances  rendered  it  impossible  to   petition    on 
goods  sold  and  delivered  during  the  currency  of  the 
bills  given  for  such  goods.   This  objection  is  altogether 
inconsistent  with  bankruptcy  practice.  Section  6  ( 1 )  ( 6) 
of  the  Bankruptcy  Act,  1883,  enacts  that  the  petitioning 
creditor's  debt  must  be  **  a  liquidated  sum,  payable 
either  immediately  or  at  some  certain  future  time." 
In  this  case  the  original  debt  was  for  a  liquidated 
sum,  but  was  suspended  by  the  taking  of  the  bills. 
Such  suspension  was,  however,  determined  by  the 
commission  of  an  act  of  bankruptcy  by  the  debtor.    I 
do  not  say  that  the  creditor  could  have  sued  on  these 
bills,  I  do  not  think  he  could ;  but  I  do  say  that  the 
debtor's  insolvency  determines  the  period  of  credit 
given  by  implication  by  the  law  merchant  when  bills 
are  taken   in  lieu  of  present  payment.    The  credit 
is  given  on  the  assumption  of  solvency,  it  ceases  on 
the  debtor  becoming  insolvent,  and  the  creditor  is 
entitled  to    found   a   bankruptcy  petition    on    the 
original  debt. 

Wbioht,  J. — I  agree.  I  think  that  where  a 
creditor  holds  the  acceptance  of  a  debtor,  and  that 
debtor  oommits  an  act  of  bankruptcy,  the  creditor 
can  treat  the  acceptance  as  dishonoured  for  the 
purposes  of  presenting  a  petition  in  bankruptcy,  as 
the  debtor  has  thereby  put  it  into  the  power  of  his 
other  creditors  to  force  him  to  dishonour  the  bill. 

AppeaJ  dismissed. 

Solicitor  for  the  appellant,  Ivor  Evans,  Swansea. 

Solicitor  for  the  respondent,  A. «/.  Benjamin. 
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Appropriation  of  payments — Debtor  and  creditor — Rule 
in  Clayton's  case — Right  to  appropriate. 

The  rule  in  Clayton's  case,  1  Mer,  572,  does  not 
apply  where  there  is  no  account  current  between  the 
parties,  nor  where,  from  the  nature  of  the  transactions 
or  other  circumstances,  it  is  clear  that  the  creditor 
intended  tliat  it  should  not. 

Where  there  has  been  no  appropriaUon  by  the  debtor 
the  creditor  has  the  right  of  election  up  to  the  last  moment. 

Decision  of  the  Court  of  Appeal  reversed. 

This  was  an  appeal  by  the  plaintiffs  in  the  action 
from  a  decision  of  the  Court  of  Appeal  affirming  a 
judgment  of  Bruce,  J. 

The  facts  are  taken  from  the  judgments : 

The  action  was  brought  by  Cory  &  Co.  against  the 
owners  (Hamidieh  Steamship  Co.)  of  the  steamship 
Mecca  (formerly  called  The  State  of  Nevada)  for 
necessaries  supplied  to  that  vessel  in  Alexandria,  on 
two  occasions,  in  March,  1894.  The  owners  of  The 
Mecca  were  also  the  owners  of  a  vessel  called  The 
Medina  (formerly  called  2'he  State  of  Pennsylvania)  to 
which  necessaries  had  also  been  supplied  by  the 
plaintiffs.  Bills  were  drawn  by  the  captains  of  the 
vessels  on  the  owners  and  accepted,  but  dishonoured, 
and  after  some  correspondence  the  owners  offered  to 
pay  £900,  which  was  due  to  them  from  some  under- 
writers, if  plaintiffs  were  prepared  to  hand  over  the 
bills  to  an  equivalent  amount. 

The  plaintiffs  agreed  to  ffive  a  receipt  on  acooimt 
of  the  bills  owing,  though  they  could  not  hand  over 
the  bills  themselves,  as  Uiey  were  in  Egypt,  but  they 
gave  a  receipt  in  the  following  form : 

"  Received  from  Messrs.  M.  E.  Moss  &  Co.,  £900 
(nine  hundred  pounds),  on  account  of  moneys  owing 
us  by  the  Hamidieh  Steamship  Co.  of  Constantinople. 
The  drafts  embodying  this  amount  being  in  Egypt 
we  cannot  now  return  them,  but  herewith  agree  to 
take  no  further  action  in  connection  therewith  during 
the  period  agreed  upon  between  us. 

**  Fer  pro  Cory  Brothers  &  Co.,  Lim. 
W.  Ganslandt. 

*' August  15,  1894." 

The  correspondence  and  account  raised  the  question 
which  their  lordships  were  called  upon  to  determine. 
The  Mecca  was  arrested  for  the  amount  alleged  to  be 
due,  and  in  this  action,  if  the  amount  for  necessaries 
supplied  to  The  Mecca  had  been  paid,  the  plaintiffs 
must  fail,  notwithstanding  that  the  amount  of 
£401  2s.  9d.  was  still  due  to  them.  The  question 
accordingly  was  whether  there  had  been  an  appro- 
priation of  the  sum  of  £900  by  the  parties,  or  whether 
by  law  there  was  any  rule  by  which  it  could  be 
determined  in  respect  of  what  indebtedness  that  £900 
was  paid. 

The  correspondence  and  the  account,  so  far  as  they 
were  material  to  the  case,  were  as  follows : 

<<  June  22,  1894. 
**  Messrs.  Theodoridi  &  Co.,  Constantinople. 

"Dear  Sirs, — In  reply  to  your  favour  of  15th 
instant,  we  now  beg  to  inform  you  that  we  have 
arranged  with  Messrs.  H.  E.  Moss  &  Co.  to  withhold 
from  arresting  any  of  your  steamers  for  the  next 
three  months,  provided  that  the  full  amount  due  to 
ourselves  and  our  friends  be  paid  us  out  of  the  moneys 

(a.)  Beported  by  C.  H.  Gbafton,  Esq.,  Barrister- 
at^Law. 
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Messrs.  H.  E.  Moss  &  Co.  hope  to  get  from  the 
nnderwriters. 

**  Yours  truly, 
"  Cory  Brothers  &  Co.,  Lim. 
W.  Ganelandt. 

<' August  22,  1894. 
'*C.  A.  Theodoridi,  Esq.,  Constantinople. 
"Dear  Mr.  Theodoridi,— We  were  pleased  at 
receiving  the  £900  from  Messrs.  H.  E.  Moss  &  Co. 
on  account  of  the  money  due  to  us  from  the  Hamidieh 
Steamship  Co.,  and  thank  you  for  your  good  offices 
in  the  matter. 

**  We  hope  it  is  the  company's  intention  to  at  once 
remit  us  the  balance  due— namely,  £401  28.  9d.,  as 
per  statement  herewith,  for  I  thmk  you  will  agree 
with  me  that  when  the  company  is  finding  some 
thousands  a  month  for  financing  The  Mecca,  paying 
canal  dues,  coals  in  cash,  &c.,  it  is  absurd  to  let  the 
above  amount  be  outstanding,  and  I  hope  therefore 
you  will  at  once  make  a  settlement  with  us,  and  thus 
obviate  the  necessity  of  our  taking  further  steps  to 
secure  it. 

'*With  kind  regards,  and  hoping  you  have  not 
suffered  by  the  recent  earthquake, 

"Yours  faithfully, 

**B.  Moxey." 
'*  3,  Fenchurch-avenue,  London,  E.C., 
''August  22,  1894. 
*'  Messrs.  The  Hamidieh  Steamship  Co.,  Constanti- 
nople. 
**  In  account  with  Cory  Brothers  &  Co.,  Lim. 


BuchnUl,  Q.C.,  replied. 

The  House  took  time  for  consideration. 

Lord  Halsbuby,  L.C,  after  statins  the  facts,  oon* 
tinned :  It  is  said  that  the  account  last  referred  to 
brings  the  question  within  the  authority  of  ClaytotCi 
case,  1  Mer.  572  ;  and,  in  order  to  see  whether  this  is 
so,  it  is  necessary  to  consider  what  ClaytorCs  case  was, 
and  the  reasons  given  by  Sir  William  Grant,  who  de- 
cided it.  That  learned  judge  says :  ''Where  an  acoount 
current  is  kept  between  parties  as  a  trading  account, 
there  is  no  reason  for  any  other  appropriation  than 
that  which  arises  from  the  order  in  which  the  receipts 
and  payments  take  place  and  are  carried  into  the 
account.  Presumably,  it  is  the  sum  first  paid  in 
which  is  first  drawn  out.  It  is  the  first  item  on  the 
debit  side  of  the  acoount  which  is  discharged  or 
reduced  by  the  first  item  on  the  credit  side;  the 
appropriation  is  made  by  the  very  fact  of  setting  the 
two  items  against  each  other."  This  rule  so  formu- 
lated has  been  adopted  in  all  the  courts  in  West- 
minster Hall — see  Field  v.  Garr,  o  Bing.  13. 

It  is  to  be  remembered,  however,  that  on  more  than 
one  occasion  it  has  been  pointed  out  that  this  is 
not  an  invariable  rule  of  law ;  the  circumstances  of  a 
case  may  afford  ground  for  inferring  that  transactions 
of  the  parties  were  not  so  intended  as  to  come  under 
this  general  rule ;  and  if  it  were  necessary  to  decide 
it,  I  confess  I  should  have  great  doubt  whether 
the  transactions  I  have  described  would  not  them- 
selves negative  the  application  of  such  a  rule.     The 
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To  draft  p.  ss.  State  of  PennaylvanUi,  at  Genoa,  £267  14s.  due, 

and  notarial  exp.  £3 

To  draft  p.  ss.  StaU  of  Nevada,  at  Alexandria,  £176  Ss.  due, 

and  notarial  exp.  17s 

To  draft  p.  ss.  State  of  Nevada,  at  Port  Said,  £194  8s.,  and 

notarial  exp.  los. 

To  draft  p.  ss.  State  of  Pennsylvania,  at  Port  Said,  £630,  and 

notarial  exp.  158 

To  telegrams  to  and  from  Constantinople  .... 
To  interest  to  date  at  5  per  cent 


By  amount  received  from  H.  E.  Moss  &  Co. 
By  balance  of  interest      .... 
By  balance 


Days 


137 
118 
117 
117 


Interest  at 
5  per  cent. 


£   s.  d. 

5     1  8 

2  17  2 

3  2  6 
10    2  3 


21     3    7 


17     3 
20    6     4 


21     3     7 


£   s.  d. 

270  14  0 

177  2  0 

195  3  0 

650  15  0 

7  2  5 

20  6  4 


1.321     2    9 


900     0    0 
401     2    9 


1.301     2    9 


To  balance 


401     2    9 


The  first  item  in  this  account  was  for  The  Medina, 
the  second  was  for  The  Mecca,  the  third  was  for  The 
Mecca,  and  the  fourth  for  The  Medina, 

The  period  of  grace  having  expired,  the  present 
action  was  brought  by  the  appellants  against  The 
Mecca,  which  was  found  and  arrested  at  Cardiff  in  the 
beginning  of  October,  1894. 

Gainsford  Bruce,  J.,  held  that  the  payment  was  by 
law  appropriated  to  the  earlier  items  in  the  account, 
and  gave  judgment  for  the  defendants.  The  judg- 
ment was  affirmed  on  appeal. 

Sir  W,  Phillimore  {BuckniU,  Q,C.,  and  Gerard  Ince 
with  him),  for  the  appellants. 

Pyke,  Q.C.  {A.  E.  NeUon,  and  H,  8.  Q.  Hennquea 
with  him),  for  the  respondents. 


letter  of  the  22nd  of  June  shows  that  the  parties 
intended  that  the  right  of  arresting  the  ship  should 
be  preserved,  and  that  it  was  only  to  be  suspended  for 
the  three  months,  and  I  cannot  think  that,  knowing 
perfectly  well  what  they  were  about,  either  of  the 
parties  could  have  supposed  that  the  payment  was  to 
be  so  appropriated  as  to  release  The  Mecca  from  the 
liability  to  arrest.  But,  in  truth,  I  think  this  case  is 
not  within  the  rule  at  all.  This  is  not  an  aoconnt 
current;  there  is  no  setting  one  item  againat  another; 
credit  is  given  for  the  £900  at  the  end  of  all  the 
items.  They  are  aU  separate  transactions,  and, 
although  on  one  piece  of  paper,  seem  to  represent 
only  historically  the  transactions  as  they  occurred. 

How  the  principle  of  Sir  William  Giant's  decisiaii 
oan  apply  to  two   transactions  of    identically  tiie 
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same  date,  I  oaxmot  understand.  There  is  in  respect 
of  these  items  no  earlier  date— it  is  the  mere  fact 
that  one  precedes  the  other  in  its  place  on  the  paper. 
I  think  it  woald  be  extremely  inconvenient  in 
bofflness  to  draw  inferences  from  tjfie  shape  or  order  of 
aooonnts,  and  I  think  it  would  be  an  altogether  novel 
appUoation  of  a  principle  which  has  been  estabilshed 
10  long  that  I  should  feel  great  reluctance  to  engraft 
a  new  application  upon  it. 

In  this  case  it  appears  to  me  that  the  letter  and 
acooont  negative  any  appropriation  of  the  £900  to 
any  particular  part  of  the  indebtedness  :  and  as  the 
plaintiffs  were  entitled  to  appropriate,  I  think  they 
have  done  so  by  this  action,  and  I  therefore  move 
your  lordships  that  the  judgment  be  reversed, 
and  judgment  be  entered  for  the  plaintiffs  for 
£401  2b.  9d. 

Lord  Hbbschell. — ^This  action  was  brought  in  the 
Admiralty  Division  in  rem  by  the  appellants  against 
the  owners  of  the  steamship  Mecca  as  defendants. 

The  action  was  brought  to  recover  the  amount  of 
certain  bUls  of  exchange.  The  defence  was  pay- 
ment. It  is  admitted  that  unless  and  except  m  so 
far  as  this  defence  can  be  established,  the  action  is  an 
undefended  one.  [His  lordship  then  stated  the  facts, 
and  proceeded :]  It  is  contended  on  the  part  of  the 
appellants  that,  inasmuch  as  the  payment  was  not 
appropriated  by  the  debtors,  it  was  open  to  them  to 
make  any  appropriation  of  it  they  pleased,  and  that 
not  having,  prior  to  bringing  the  action,  made  any 
other  appropriation,  they  were  entitled  to  treat  the 
payment  as  made  on  account  of  The  Medina  items  and 
thus  to  maintain  the  action  against  The  Mecca, 

The  case  was  treated  in  the  Court  of  Appeal  as 
governed  by  Clayton* e  case.    No  appropriation  of  the 
payment  having  been  made  at  the  time,  it  was  held 
that  it  must  be  attributed  as  a  matter  of  law  to  the 
first  three  items  of  the  account,  and  that  the  items 
rekting    to    the    steamship    Mecca    must    therefore 
he  treated  as  paid.      I  do  not   think  the  present 
case  is  governed  by   Clayton's  case.    It  was  there 
decided  that  where  there  is  a  current  account  between 
parties,  and  payments  are  made  without  appropria- 
tion of  them,  they  are  to  be  attributed  in  point  of 
law  to  the  earliest  items  in  the  account.      In  the 
present  case,  at  the  time  the  payment  was  made  no 
soconnt  bad  been  delivered  by  the  appellants  to  the 
respondents.     The  debts  in  respect  of  the  two  vessels 
arose  from  transactions  which  were  entirely  distinct ; 
they  had  never  been  brought  into  a  common  account. 
An  account  comprising  aU  the  items  was  for  the  first 
time  made  out  and  transmitted  by  the  appellants  to 
the  resxK>ndents  after  payment  was  made.    In  the 
account  thus  made  out  credit  was  given  for  the  £900 
which  had  been  received.    At  the  time  of  the  pay- 
ment, therefore^  there  was  no  account  to  the  items  of 
which  the  payment  could   by  operation  of   law  be 
appropriated.     The  question  to  be  determined  is  what 
was  the  effect  of  the  transmission  to  the  respondents 
of  the  statement  of  account  of  the  22nd  of   August. 
It  is  clear  that  if  the  appellants  had  merely  entered 
in  their  own  books  an  account  such  as  was  trans- 
mitted, it  would  not  have  amounted  to  any  appro- 
priation by  them,  and  they  would  still  have  b^n  at 
Hberty  to  appropriate  the  payment  as  they  pleased. 
It  is  equally  clear,  however,  that  when  once  they  had 
made  an  appropriation  and  communicated  it  to  their 
debtors,  they  would  have  no  right  to  appropriate  it 
otherwise.     What,  then,  was  the  effect  of  bringing  the 
items  of  debt  in  to  a  single  account,  and  transmitting 
it  to  their  debtors  in  the  nianner  tiiey  did  P    I  have 
bad  some  doubt  whether  it  might  not  be  regarded  as 
indicating^  to  the  debtors  an  appropriation  of  the  sum 
paid  to  the  earlier  items  in  the  order  in  which  they 


appear  in  the  account.  But  upon  a  consideration  of 
all  the  circumstances,  including  the  correspondence 
between  the  parties,  I  have  come  to  the  conclusion 
that  the  appellants  did  not  intend  to  make  any  such 
appropriation,  and  that  the  respondents  were  not 
entitled  so  to  regard  it. 

Lord  Maonaghten,  after  stating  the  facts,  said : 
In  addition  to  other  defences  which  have  failed,  the 
respondents  pleaded  that  part  of  the  money  paid  to 
the  plaintiffs  by  H.  E.  Moss  &  Co.  '*  was  in  respect  of 
the  whole  amount  sought  to  be  recovered  by  the 
plaintiff  "  in  the  action.  At  the  trial  the  defendanta* 
counsel  relied  on  the  statement  of  account  of  the  22Qd 
of  August,  1894,  as  an  appropriation  by  the  plaintiffs 
of  the  £900  towards  the  payment  of  the  four  bills  in 
the  order  in  which  they  were  entered  in  the  account, 
and  contended  that  by  such  appropriation  The  Mecca 
bills  had  been  paid. 

Ghiinsford  Bruce,  J.,  held  that  the  payment  was, 
by  law,  appropriated  to  the  earlier  items  in  the 
accoimt,  and  gave  judgment  for  the  defendants. 
The  judgment  was  affirmed  on  appeal. 

I  have  some  difficulty  in  following  the  reasoning 
of  the  learned  judges  in  the  Court  of  Appeal.  The  re 
seems  to  be  an  error  in  the  shorthand  notes,  because 
the  Master  of  the  Bolls  is  made  to  say  that  the 
account  came  in  the  first  instance  from  the  company. 
But,  if  I  understand  his  meaning  aright,  he  does  say 
that  the  account  passing  between  the  parties  did  not 
of  itself  operate  as  an  appropriation  or  afford  any 
indication  of  an  intention  to  appropriate ;  it  was  as  if 
each  party  in  turn  had  said,  **  Here  is  the  account. 
I  do  not  appropriate."  Kay,  L.J.,  treats  the  case  as 
governed  by  Clayton's  case,  to  which  the  Master  of 
the  Bolls  also  refers.  '*  I  cannot  see  any  reason,*' 
Kay,  L.J.,  says,  *'  why  Clayton's  case  does  not  apply 
to  the  facts  before  us."  Later  on,  after  stating  the 
facts  as  they  appeared  to  him :  *'  That  is,"  he 
observes,  *'  the  very  case  to  which  Clayton's  case 
would  apply."  Smith,  L.J.,  seems  to  take  the  same 
view  as  the  Master  of  the  Bolls.  *'  Neither  party," 
he  says,  *'  appropriated  the  payments  to  anything." 
Then  he  adds,  **  The  £900,  by  the  law,  goes  to  the 
earlier  items."  If  what  occurred  in  August  did  not 
amount  to  an  appropriation,  it  is  difficult  to  see  why 
the  appellants  were  not  at  liberty  to  make  their  elec- 
tion in  October  when  they  found  The  Mecca  at 
Cardiff.  And  certainly  I  am  at  a  loss  to  understand 
what  bearing  the  doctrine  of  Clayton^  s  case  can  have 
upon  the  question. 

Now,  ^ere  can  be  no  doubt  what  the  law  of 
England  is  on  this  subject.  When  a  debtor  is 
making  a  payment  to  his  creditor  he  may  appropriate 
the  money  as  he  pleases,  and  the  creditor  miut  apply 
it  accordingly.  If  the  debtor  does  not  make  any 
appropriation  at  the  time  when  he  makes  the  payment, 
the  right  of  application  devolves  on  the  creditor.  In 
1816,  when  Clayton's  case  was  decided,  there  seems  to 
have  been  authority  for  saying  that  the  creditor  wai 
bound  to  make  his  election  at  once  according  to  the 
rule  of  the  civil  law,  or,  at  any  rate,  within  a  reason- 
able time,  whatever  that  expression  in  such  connec- 
tion may  be  taken  to  mean.  But  it  has  long  been 
held,  and  is  now  quite  settled,  that  the  creditor  ha«i 
the  right  of  election  **  up  to  the  very  last  moment," 
and  he  is  not  bound  to  declare  his  election  in  express 
terms.  He  may  declare  it  by  bringing  an  action,  or 
in  any  other  way  that  makes  his  meaning  and  inten- 
tion plain.  Where  the  election  is  with  the  creditor  it 
is  always  his  intention,  expressed  or  implied  or  pre- 
sumed, and  not  any  rigid  rule  of  law,  that  governs 
the  application  of  the  money.  The  presumed  inten- 
tion of  the  creditor  may  no  doubt  be  gathered  from  a 
statement  of  account  or  anything  else  which  indicates 
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an  intentioii  one  way  or  the  other,  and  is  communi- 
oated  to  the  debtor,  provided  there  are  no  circnm- 
stances  pointing  in  an  opposite  direction.      But  so 
long  as  the  election  rests  with  the  creditor,  and  he 
has  not  determined  his  choice,  there  is  no  room,  as  it 
seems  to  me,  for  the  application  of  rules  of  law  such 
as  the  role  of  the  civil  law,  reasonable  as  it  is,  that  if 
the  debts  are  equal,  the  payment  received  is  to  be 
attributed  to  the  debt  first  contracted.      Now,  Clay- 
ton's  case  was  this :    Clayton  had  a  current  account 
with  a  firm  of  bankers.     One  of  the  firm  died.     Some 
time  afterwards  the    bank  failed.    The  customer's 
account  was  kept  from  first  to  last  as  one  unbroken 
account.    At  the  date  of  the  death  of  the  deceased 
partner  the   customer  had  a   large   bdance  to  his 
credit.    Afterwards  he  drew  out  sums  which  in  the 
aggregate  exceeded  that   balance.      On    the   other 
hand,    moneys   were    paid    in    from   time    to   time 
to    his    credit,    and    at   the    date    of    the    failure 
the    balance    in    his    favour    was    rather    larger 
than  it  was  at  the  date  of  the  death.    He  claimed  to 
attribute  his  drawings  after  the  death  to  subsequent 
payments  in.     But  Sir  W.  Grant  said  No.    He  dis- 
tinguished the  case  from  authorities  which  had  been 
cit^  in  favour  of  the  claimant  by  saying,    ''They 
were  all  cases  of   distinct    isolated    debts  between 
which  a  plain  line  of  separation  could  be  drawn,  but 
this  is  the  case  of  a  banking  account  where  all  the 
sums  paid  in  form  one  blended  fund,  parts  of  which 
have  no  longer  any  distinct  existence ;  neither  banker 
nor  customer  ever  thinks  of  saying  this  draft  is  to  be 
placed  to  the  account  of  the  £500  paid  in  on  Monday, 
and  this  other  to  the  account  of   £500  paid  in  on 
Tuesday.    There  is  a  fund  of  £1,000  to  draw  upon, 
and  that  is  enough.    In  such  a  case  there  is  no  room 
for  any  other  appropriation  than  that  which  arises 
from  the  order  in  which  the  receipts  and  payments 
take  place  and  are  carried  into  the  account.    Pre- 
sumably it  is  the  sum  fiirst  paid  in  that  is  first  drawn 
out.    It  is  the  first  item  on  the  debit  side  of  the 
account  that  is  discharged  or  reduced  by  the  first 
item  on  the  credit  side.    The  appropriation  is  made 
by  the  very  act  of  setting  the  two  items  against  each 
other.    Upon  that  principle  all  accounts  current  are 
settled,  and  particularly  cash  accounts.*'    The  facts 
of  the  present  case  are  very  different.    There  is  no 
current  account  between    the  parties  here.     There 
was  no  account  between  them  at  aU  until  the  bills 
were  dishonoured.    The  debts  were    distinct.    But 
it  is,  I  think,  important  to  observe  that  even  in  cases 
prirnd  facie  falling  within  the  doctrine  of  Clayton's 
case,  the  account  between  the  parties,  however  it  may 
be  kept  and  rendered,  is  not  conclusive  on  the  question 
of    appropriation.      In    a    case   in    the   Exchequer 
Chamber  in  1874 — City  Discount  Co,  v.  McLean,  L.  B, 
9  C.  P.  692,  22  W.  B.  Dig.  114,  where  there  was  a 
current  and  unbroken  account  between  the  parties, 
Clayton^ s  case  was  pressed  upon  the  court.     "  I  quite 
agree,"   said  Baron  Bramwell,  ''with  the  principle 
of  the  cases  cited,  such  as  ClayUnCs  case  and  Boden- 
ham  V.  Purchas,   2   B.   &  Aid.   39,  and  I  think  we 
ought  to  follow  them  where  applicable.     . 
But  we  must  decide  every  case    according    to  its 
own  circumstances."     "  The  true  rule,"  added  Black- 
burn, J.,  "is  that  laid  down  in  ffenniker  v.  Wigg, 
4    Q.    B.    792,    which    is    that    accounts    rendered 
are  evidence  of  the  appropriation  of  payments  to 
the  earlier  items,  but  that  may  be  rebuttted  by  evi- 
dence to  the  contrary."    The  rule  in  Clayton's  case 
was  very  much  considered  in  EcUlett*s  case,  (1880)  28 
W.  R.  732,  13  Ch.  D.  696,  by  the  Court  of  Appeal, 
consisting  of  Jessel,  M.B.,  and  BaggaUay,  L.  J;,  and 
Thesiger,  L.J.    It  is  "  a  very  convenient  rule,"  said 
the  Master  of  the  Bolls,  **  and  I  have  nothing  to  say 
against  it,  unless  there  is  evidence  either  of  agreement 


to  the  contrary  or  of  circumstances  from  which  a 
contrary  intention  must  be  presumed,  and  then  of 
course  that  which  is  a  mere  presumption  of  law  gives 
way  to  those  other  considerations."  "  Clayton^ s  case'* 
observed  BaggaUay,  L.J.,  "  was  decided  upon  the 
principle  that  in  the  absence  of  any  express  intention 
to  the  contrary,  or  of  special  circumstances  from 
which  such  an  intention  could  be  implied,  the  appro- 
priation of  drawings  out  to  the  payments  in,  ai 
adopted  in  that  case,  represented  what  must  be  pre- 
sumed to  have  been  the  intention  of  the  parties 
concerned ;  and  so  viewed,  the  decision  is  quite  con- 
sistent with  the  like  presumption  being  rebutted  or 
modified  in  another  case  in  which  the  circumstances 
were  such  as  to  negative  any  intention  to  make  such 
an  appropriation  of  the  drawings  out  to  the  payments 
in." 

Now,  if  the  rule  in  Clayton's  case,  which  certainly 
at  one  time  was  considered  to  be  a  rule  of  such  force 
and  stringency  as  to  interfere  even  with  the  equity  of 
following  trust  moneys  into  the  bank  account  of  a 
fraudulent  trustee,  is  to  be  accepted  with  this  qualifi- 
cation, and  if  an  account  stated  between  the  parties  is 
only  evidence  of  appropriation  of  payments,  it  seems 
to  me  that,  in  order  to  determine  the  question  at 
issue  on  this  appeal,  it  is  necessary  to  consider  the 
circumstances  of  the  case  more  closely  than  they  were 
considered  in  the  courts  below.  If  you  look  at  the 
position  of  the  parties  when  the  payment  of  £900  wna 
made,  and  the  purpose  for  which  the  statement  of 
account  of  the  22nd  of  August,  1894,  was  sent,  and 
examine  the  terms  of  the  account  itself  and  the 
letter  which  accompanied  it,  it  is,  I  think,  im- 
possible to  suppose  that  the  appellants  could  have 
intended  to  appropriate  the  £900  in  a  manner  in- 
consistent with  the  rights  which  they  asserted  when 
they  arrested  the  Mecca,  It  is,  I  think,  equally 
impossible  to  suppose  that  they  could  have  intended 
to  renounce  or  waive  their  privilege  of  election. 
It  is  quite  clear  that  when  the  bills  were  dis- 
honouied  the  appellants  were  alive  to  their  rights. 
They  intimated  very  dlstinctiy  that  they  were  pre- 
pared to  seize  both  the  vesseb  which  were  then  lying 
at  Suez.  It  was  this  threat  that  brought  the  com> 
pany  to  terms.  For  some  time  the  appellants  could 
not  obtain  any  satisfactory  assurance  from  H.  £. 
Moss  &  Co.  The  Hamidieh  Co.  put  them  off  with 
empty  promises.  But  at  last  the  company  got 
frightened,  and  on  the  loth  of  June,  1894,  they  wrote 
to  H.  E.  Moss  &  Co.,  referring  to  the  steamers,  and 
saying,  "  As  Messrs.  Cory  Bros.  &  Co.  threaten  to 
take  proceedings  against  both  the  above-named 
steamers  if  they  will  not  promptly  receive  from  us  a 
satisfactory  assurance  that  they  will  soon  be  paid,  we 
beg  you  will  not  delay  to  give  them  such  an  assur- 
ance, otherwise  the  results  will  be  very  detrimental 
to  the  Hamidieh  Co.,  and  to  our  Mr.  Constantino  A. 
Theodoridi."  So  on  the  22nd  of  June,  Messrs.  H.  E. 
Moss  &  Co.  gave  the  required  assurance,  on  an 
undertaking  by  the  appellants  that  they  wonld  not, 
for  three  months  from  that  date,  arrest  any  of  the 
property  of  the  Hamidieh  Co.,  either  in  this  country 
or  abroad,  unless,  meantime,  the  amounts  to  be 
received  from  the  salvage  claims  on  underwriters 
should  fall  short  of  the  amount  of  the  bills  held  by 
them.  Now,  after  that  I  rather  doubt  whetiier  it 
would  have  been  right  for  the  company  to  try  and 
steal  a  march  upon  their  creditors  by  attempting  to 
appropriate  the  money  so  as  to  release  any  part  of 
their  property.  However  that  may  be,  the  receipt 
which  was  given  on  the  15th  of  August  seems  to  show 
that  the  intention  of  the  parties  was  that  at  the 
expiration  of  the  period  of  grace  the  appellants 
should  be  remitted  to  their  original  rights,  giving 
credit  on  general  account  for  any  sums  received. 
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Again,  it  seems  to  me  that  the  letter  of  the  22iid 
of  August  oonveyed  a  distinct  intimation  that  the 
appellants  wonld  exercise  their  rights   unless    the 
buanoe  were  paid.    It  was  for  the  purpose  of  show- 
ing what  the  balance  was,  and  for  no  other  purpose 
whatever,  that  the  account  was  made  up.     It  is  im- 
poadhle  to  suppose  that  the  appellants,  while  looking 
forward  to  exercising  their  rights  in  case  of  default, 
wonld  have  made  up  an  account  with  the  intention 
of  releasing  one  of  the  two  vessels,  when  they  could 
not  tell  upon  which  of  the  two  they  might  be  able 
to  lay  their  hands.    Then  it  seems  to  me  that  the 
very  frame  of  the  account  affords  some  indication 
that  it  was  not  intended  to  apply  the  payment  in 
discharge  of  the  first  three  bills,  for  the  interest  on 
those  bills  is  the  very  last  item  in  the  account.     If 
the  intention    had    been  to  discharge  bills  which 
carried  interest,  it  surely  would  have  been  intended 
at  the  same  time  to  discharge  the  accrued  interest  on 
which  no  interest  would  be  payable.     If  the  company 
thoni^ht  that  the  appellants  intended  to  discharge 
The  Mecca  bills,  why  did  they  not,  when  they  received 
the  account,  ask  for   their  return  ?    I  cannot  help 
thinking  that  if  they  had  made  such  a  request  they 
wonld  have  received  a  very  indignant  reply.    The 
result  might  have  been  the  return  of  the  cheque  and 
immediate  seizure  of  the  two  vesseb,  which  would 
hardly  have  answered  the  company's  purposes. 

In  the  result,  I  am  of  opinion  that  it  was  compe- 
tent for  the  appellants  to  arrest  The  Mecca  in  October, 
1894,  and  at  that  time  to  appropriate  the  money 
which  they  had  received  from  H.  E.  Moss  &  Co.  to 
The  Medina  bills. 
I  think  that  the  appeal  ought  to  be  allowed. 
Lord  MoBKis  concurred. 
Appeal  allowed. 

Solicitors  for  the  appellant,  Tnce,  Colt,  <fc  Ince. 
Solicitors  for  the  respondents,  Lowless  &  Co. 


March  19. 


From  C.  A. 
(England). 

Kennedy  v.  db  Traffobd.  (a.) 

Mortgage — Power  of  sale — Mortgage  hy  tenants  in 
common — Purchase  hy  one  co-tenant — Private  tender 
— Validity  of  sale, 

No  fiduciary  relationship  exists  between  tenants  in 
common  of  real  estate  ;  and  should  one  collect  the  rents  of 
the  whole,  he  does  so  as  owner. 

Where  a  mortgagee  sells  under  a  power  of  sale,  in 
ctmpliance  with  the  terms  of  the  power  and  in  good 
faith,  the  sale  cannot  he  impeached. 

Decision  of  the  Court  of  Appeal,  44  W.  B.  454, 
[1896]  1  Ch.  762,  affirmed. 

litis  was  an  appeal  from  a  decision  of  the  Court  of 
Appeal  (lindley,  L.J.,  Kay,  and  A  L.  Smith,  KJJ.) 
reported  44  W.  B.  454  [1896]  1  Ch.  762,  which 
lerersed  an  order  of  the  Vice- Chancellor  of  the  Duchy 
of  Lancaster.  The  facts  are  given  at  length  in  the 
oonrt  below,  and  are  shortly  stated  by  Lord  Her- 
schell. 

Farwell,  Q.C,,9JidA.O.  Maherly,  forthe app«^llant. — 
Tenants  in  common  stand  to  each  other  in  a  fiduciary 
relation:  Van  Home  v.  Fonda,  1  Juhns.  Ch.  Kep. 
(N.  Y.)  388,  406;  Palmer  v.  Young,  1  Vern.  276; 
Hamilton  ▼.  Denny,  (1809)  1  BaU  &  B.  199.  Dodson 
acted  as  agent. 

(a.)  Beported  by  C.  H.  Grafton,  Esq.,  Barrister- 
at-Iiaw. 


They  referred  to  Ex  parte  Lacey,  6  Ves.  625 ;  Eyre 
V.  McDonnell,  15  Ir.  Ch.  Bep.  534,  548;  Orme  v. 
Wright,  3  Jur.  972 ;  Martinson  v.  Clowes,  30  W.  B. 
795,  21  Ch.  D.  857  ;  Keech  v.  Sandford,  1  White  and 
Tudor  L.  C,  6th  ed.,  p.  53;  Farrar  v.  Farrars 
{Limited),  37  W.  B.  196,  40  Ch.  D.  395 ;  and  as  to 
mere  lapse  of  time,  Bochefoucald  v.  Bousted,  ante, 
272,  [1897]  1  Ch.  196. 

Warmington,  Q.C.,  and  T.  Clarkson,  for  the  respon- 
dent De  T^aflFord,  and  Asthury,  Q.C.,  and  O,  Dodson, 
for  the  respondent  Dodson,  were  not  heard. 

Lord  HERSCfHELL. — I  confess  I  think  this  as  hope- 
less an  appeal  as  has  ever  been  presented  to  your 
lordships. 

The  action  is  brought  against  the  mortgagees  of 
some  property  in  Manchester  to  set  aside  a  sale  made 
by  them  under  the  power  of  sale  contained  in  their 
mortgage-deed.    The  property  mortgaged  was  held 
by  two  persons,   the  defendant  Do<uon   and  a  Mr. 
Carswell,   as  tenants   in  common.      Thoy  were  oo- 
owners,  each  possessiag  an  undivided  moiety.     The 
mortgage  was  for  a  sum  of  £60,000  to  Sir.  H.  de 
Trafford,  who  is  represented — he  being  dead — by  the 
respondent  De  Trafford.     It  appears  that  the  mort- 
gagees became  uneasy  about  their  security  (it  matters 
not  why),  and  gave  notice  calling  in  the  money  and 
pressing    for  payment.      Payment    was  not  made. 
Various  proposals  from  time  to  time  were  made,  none 
of  which  came  to  any  effect.    At  the  time  to  which  I 
am  referring  Carswell  had  transferred  his  interest  by 
a  voluntary  settlement  to  Brown,  and  he  afterwards 
became  bankrupt ;  and  on  the  occasion  of  his  bank- 
ruptcy Dr.  Kennedy,  the  appellant,  was  appointed 
trustee.    The  rents,    no  doubt,  were  collected  from 
time  to  time  by  Dodson,  one  of  the  defendants  in  this 
action,  and  one  of  the  co-owners.     I  will  come  in  a 
moment  to  the  circumstances  under  which  they  were 
collected,   but   I  will  deal  first  with  the   questions 
raised    with    regard    to   the    circumstances    of    the 
sale.     Having,  as  I  have  said,  called  in  their  money, 
and  payment  not  having  been  made,  as  they  desired 
to  reduce  the  mortga^  debt,  the  mortgagees,  then 
represented  by  their  s(^citor,  Mr.  Taylor,  stated  that 
thoy  must  be  paid  the  rents  of  the  property  as  received 
instead  of  their  being  held  by  the  co-owners  for  their 
own  benefit  subject  to  the  payment  of  the  interest. 
Accordingly,  from  a  date  in  the  year  1887,  the  rents 
were  paid  over  from  time  to  time  by  Mr.  Dodson, 
who  received  them,  to  the  mortgagees.      But  they 
were  not  satisfied  to  let  that  state  of  thiags  continue 
indefinitely;    they  kept  pressing  for   payment  and 
insisting    upon   payment.      Ultimately    they   gave 
notice  that  they  would  take  proceedings  te  foreclose. 
It  was  suggested  that  there  should  be  a  conveyance 
of  the  equity  of  redemption  to  save  the  trouble  of 
foreclosing.    Then  they  g^ve  to  Dr.  Kennedy,  the 
trustee  in  the  bankruptey  who  represented  one  moiety, 
thisnotioe:  **Our  clients'  instructions  arete  realize 
this  security  if  they  can  obtain  principal,  interest,  and 
costs.    Is  Mr.  Carswell's  trustee  "  (that  is  Kennedy) 
*'  prepared  te  pay  them  off  P    If  not,  we  shall  forth- 
with endeavour  to  effect  a  sale  by  private  treaty.    We 
are  writing  a  similar  letter  to  Mr.  Dodson."    There 
was  a  similar  letter  written  to  Mr.  Dodson.    Now, 
the  mortgagees    having  given  that  distinct    notice 
that,  unless  the  parties  came  forward  and  paid  off  the 
mortgage,  they  were  prepared  to  sell  at  a  price  which 
would  realize  principal,  interest,  and  costs,  it  seems 
that  at  a  somewhat  later  period  Mr.  Dodson  entered 
into  negotiations  to  become  himself  the  purchaser  of 
the  property,    and  ultimately  an  arrangement  was 
come  to  in  December,  1888,  according  to  which  the 
mortgagees  were  willing  to  sell  to  Dodson  for  the 
amount  of  principal,  interest,  and  oosts,  and  they 
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were  willing  to  leave  £54,000  of  the  money  on  mort- 
gage after  the  sale  was  completed.  Mr.  Dodson 
wiflhed  for  some  delay  in  order  to  be  able  to  be  in  a 
position  to  carry  out  that  arrangement,  and  it  was 
agreed  that  the  matter  shoald  be  completed  in  the 
following  April.  In  the  month  of  February,  1889,  a 
oommnnication  was  made  to  Dr.  Kennedy,  or  to  his 
solicitors  (it  matters  not  which),  that  the  mortgagees 
were  negotiating  a  sale  on  the  basis  of  payment  of  an 
amount  equal  to  principal,  interest,  and  costs ;  so 
that  that  was  known  to  Dr.  Kennedy  in  February, 
1889.  In  May  the  transaction  was  completed  by  a 
conveyance.  In  the  autumn  of  1891  Dr.  Kennedy 
took  his  first  step  in  the  way  of  making  inquiries  as 
to  what  the  mortgagees  had  done,  with  a  view  to 
this  action,  which  was  afterwards  brought. 

The  appellant  seeks  to  set  aside  the  mortgage  on 
the  ground  that  the  mortgagees  have  been  guilty  of 
a  breach  of  duty  in  relation  to  this  sale.  First  of  aU, 
it  is  said  that  they  have  sold  at  an  undervalue,  and 
that  that  sale  at  an  undervalue  has  arisen  from  their 
not  discharging  the  duties  incumbent  upon  them  as 
mortgagees.  Now,  it  is  not  disputed  that  they  sold 
ia  good  faith.  They  did  not  intend  to  do  anything 
else  but  properly  exercise  the  power  of  sale  vested  in 
them  under  their  mortgage.  But  it  is  alleged  that 
they  did  not  put  up  the  premises  for  sale  by  auction, 
that  they  only  inserted  two  advertisements  inviting  a 
sale  by  tender,  and  that  they  ultimately  sold  for  Sie 
amount  of  principal,  interest,  and  costs  to  Mr. 
Dodson.  I  am  myself  disposed  to  think  that  if  a 
mortgagee  in  exercising  his  power  of  sale  exercises  it 
in  good  faith,  without  any  intention  of  dealing 
unfairly  by  his  mortgagor,  it  would  be  very  difficult 
indeed,  if  not  impossible,  to  establish  that  he  had 
been  guilty  of  any  breach  of  duty  towards  the  mort- 
gagor. Lindley,  L.J.,  in  the  court  below,  says  that 
*'  it  is  not  right  or  proper  or  legal  for  him  either 
fraudulently  or  wilfully  or  recklessly  to  sacrifice  the 
property  of  the  mortgagor."  Well,  I  think  that  is 
all  covered  really  by  his  exercising  the  power  com- 
mitted  to  him  in  good  faith.  It  is  very  difficult  to 
define  aU  that  would  be  included  in  the  words  *'  good 
faith  "  or  to  give  an  exhaustive  definition  of  them, 
but  I  think  it  would  be  unreasonable  to  require  the 
mortgagee  to  do  more  than  exercise  his  power  of  sale 
in  that  fashion.  Of  course,  if  he  wilfully  and  reck- 
lessly deals  with  the  property  in  such  a  manner  that 
the  interests  of  the  mortgagor  are  sacrificed,  I  should 
say  that  he  had  not  been  exercising  his  power  of  sale 
in  good  faith. 

It  is  not  necessary  in  this  case  to  give  an  exhaus- 
tive definition  of  the  duties  of  a  mort^gee  to  a  mort- 
gagor, because  it  appears  to  me  that  if  you  were  to 
accept  the  definition  of  them  for  which  the  appellant 
contends — namely,  that  the  mortgagee  is  bound  to 
take  reasonable  precautions  in  the  exercise  of  his 
power  of  sale,  as  well  as  to  act  in  good  faith — I 
think  in  this  case  he  did  take  reasonable  precautions. 
Of  course,  all  the  circumstances  of  the  case  must  be 
looked  at.  To  sell  in  the  manner  in  which  the  sale 
here  took  place  might,  let  us  assume  for  the  moment, 
to  be  under  some  circumstances  improper.  What  we 
have  to  deal  with  are  the  existing  circumstances. 
Now  here  there  are  the  two  co-owners,  who  are  not 
acting  in  all  respects  harmoniously  together.  The 
mortgagee  communicates  what  he  is  about  to  do  to 
each  of  these  co-owners.  He  tells  each  of  them  that 
he  is  preparing  to  sell,  and  that  he  is  willing  to  take 
principal,  interest,  and  costs.  To  that  he  has  received 
from  the  present  appellant  no  remonstrance,  no 
answer.  Why  is  he  to  suppose  for  a  moment  that 
he  would  receive  no  answer  or  remonstrance  if  Dr. 
Kennedy  thought  that  selling  on  such  terms  would 
be  an  improper  sale  as  being  at  an  undervalue,  be- 


cause it  must  be  certain  that  more  than  that  Bam 
could  easily  be  obtained !  It  is  obvious  that  where 
such  a  communication  is  made,  and  no  answer  is 
received  and  no  objection  put  forward,  the  mortgagee 
may  very  reasonably  suppose  that  no  objection  can 
be  taken,  and  that  nobody  considers  that  he  will  be 
selling  at  an  undervalue  if  he  sells  for  principal, 
interest,  and  costs.  Having  regard  to  the  notioe 
given  under  those  circumstances  to  Dr.  Kennedy,  and 
to  the  fact  that  he  had  heard  in  February,  1889,  that 
the  property  was  being  sold  for  principal,  interest, 
and  costis,  and  then  took  no  objection  to  it,  it  seems 
to  me  preposterous  for  him  to  come  forward  at  this 
time  of  day  and  allege  that  he  has  a  right  on  that 
ground  to  insist  that  the  sale  is  invalid  on  the 
ground  that  the  mortgagee  has  not  taken  proper 
precautions  in'  making  the  sale. 

But  then  it  is  said  that  the  sale  was  made  to  a 
person  who  was  incapable  of  buying,  because  he  waa 
in  a  fiduciary  relation,  and  that  that  fiduciary  rela- 
tion was  known  to  the  mortgagees  who  sold.    I  do 
not  think  it  is  established  here  at  all  that  there  was  a 
fiduciary  relation  between  the  defendant  Dodson  and 
Kennedy.     What  are  the  facts  ?    The  mortgas^ors  are 
co-owners ;  and  no  doubt  one  co-owner,  Mr.  Dodson. 
had  been  left  by  Cars  well,  in  the  first  instance,  I 
daresay,  to  collect  the  rents.     Afterwards  an  arrange- 
ment was  come  to  between  him  and  Mr.  Brown,  who 
then  represented  Carsweirs    interest,   that  Dodson 
should    collect     the     rents    and    pay    the    money 
into    a    bank,    and    that    each    of     them     should 
draw  on  that    account    for  the  expenses    and   for 
the  division  of  the  money  which  thus  belonged  to 
them.     But  it  is  a  fallacy  altogether  to  say  that  Dod- 
son only  got  his  right  to  collect  the  rents  by  virtue  of 
that  arrangement.    Dodson  was  an  owner  of  this 
property — ^the  owner  of  an  undivided  moiety,  it  is 
true,  but  each  owner  of  an  undivided  moiety  is  none 
the  less  truly  an  owner — and  Dodson  in  collecting 
those  rents  and  profits  collected  them  in  the  right 
which  he  possessed  as  a  co-owner  of  the  property. 
He  did  not  need  agency  or  the  appointment  of  agent 
to  justify  him  in  collecting  those  rents.     If  nothing 
had  ever  passed  between  the  two  co-owners  which 
constituted  an  authority  from  the  one  to  act  for  the 
other,  his  right  to  coUect  those  rents  would  not  have 
been  one  jot  or  one  tittle  less  than  it  was.    No  doubt 
an  arrangement  was  come  to  that  these  rents  when 
collected  were  to  be  paid  into  a  bank  upon  which  both 
the  co-owners  were  to  draw,  but  that  was  an  arrange- 
ment that  might  have  been  put  an  end  to  at  any 
time.      It  was  merely  an  arrangement  which  was 
come  to  by  voluntary  agreement  between  the  two  co- 
owners.    Each  co-owner  would  have  an  obligation  to 
account  to  the  other  in  respect  of  any  rents  he  odS- 
lected  or  moneys  he  received  under  it. 

Bo  much  for  the  relation  between  Dodson  and 
Brown  prior  to  the  bankruptcy,  or  prior  to  the  date 
of  the  setting  aside  of  the  voluntary  agreement ;  but 
after  that  date  Dr.  Kennedy  became  a  co-owner,  and 
there  was  no  arrangement  between  Dr.  Kennedy  and 
Mr.  Dodson  at  all.  What  happened  was  this — ^tbat 
the  mortgagees  had  said  to  Dodson,  '*  Now  you  must 
pay  over  the  rents  to  us  in  reduction  of  our  mortgage 
debt  and  payment  of  interest.  You  must  no  longer 
keep  them  or  pay  them  to  your  co-owner."  Hey 
were  in  a  position  to  insist  upon  that.  Accordingly, 
they  insisting  upon  that,  Dodson  did  deal  in  that  way 
with  the  rents  which  he  collected.  That  was  the  state 
of  things  during  the  time  that  Kennedy  was  the  co- 
owner.  I  do  not  understand  it  to  be  suggested  that 
during  Kennedy's  time  Dodson  was  agent  for 
Kennedy.  He  not  only  never  received  any  autJiority 
from  Kennedy  to  collect  these  rents,  but  he  never  did 
collect  them  for  Kennedy  otherwise  than  as  paying 
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then  over  to  the  mortgagees  to  whom  he  was 
boimd  to  pay  them  over.  At  all  events,  it  is  enoiu^h 
to  mj  tliat  there  is  not  a  shadow  of  gronnd  for 
nggestmg  that  doriiig  that  time  he  was  the  agent  of 
Kflnoeov* 

Bat  wen  it  is  said  that  during  that  period  he  was 
the  srait  of  the  mortgagees,  beoanse  they,  having 
inristM  that  he  was  to  oolleot  these  rents  and  nay 
them  over  to  them,  he  beoame  their  agent  in  tnat 
rMpeot  It  seems  to  me  to  be  dear  that  he  was  not 
their  agent  to  oolleot  these  rents.  He  ooUeoted  these 
rmti  in  bis  own  right— the  right  he  had  as  owner. 
He  WIS  ooUeoting  his  own  rents.  No  doabt  they 
had  insisted  that  those  rents  should  be  paid  to  them ; 
but  how  the  fact  that  the  mortgagees  have  said, 


"When  yon  have  got  your  rents,  pay  them  to  ns,' 
made  Dodson  their  agent  to  oolleot  them,  I  am  at  a 
Ion  to  see.  Therefore  I  take  it  to  be  abundantly 
dear  that  he  was  not  the  agent  of  tiie  mortgagees  in 
collecting  the  rents  any  more  than  he  was  the  agent 
of  Dr.  Kennedy,  or  than  he  had  been  ti^e  agent  of 
Brown. 

But  then  it  is  said,  if  you  look  at  the  evidence  of 
Dodfon  you  will  find  that  he  said  he  was  an  agent. 
I  oonfess  I  do  not  think  it  is  of  any  importance  to 
look  at  any  particular  words  of  that  sort  used  in 
evidence,  especially  when  the  words  originated  from 
the  counsel  and  did  not  originate  with  the  witness. 
No  word  is  more  commonly  and  constancy  abused 
than  the  word  *'  agent"  A  person  is  spoken  of  as 
in  <*  agent,"  and  no  doubt  in  the  popular  sense  of  the 
word  he  may  be  said  to  be  an  '*  agent,*'  although, 
when  it  is  attempted  to  suggest  that  he  is  an 
"  agont "  under  such  circumstances  as  to  create  the 
legd  obligations  attaching  to  agency,  that  use  of  the 
word  is  only  misleading.  Therefore,  whatever  ex* 
presBons  Dodson  may  have  used  calling  himself 
BD  agent,  and  however  true  and  applicable  they  may 
have  been  in  a  popular  sense,  in  point  of  law  and  in 
their  l^gal  sense  they  are  meaningless.  Dodson  was 
not  the  agent  of  Kennedy,  and  he  was  not  the  agent 
of  the  mortgagBcs.  If  that  be  so,  there  is  an  end  of 
tibe  fiduciary  relationship  which  is  supposed  to  prevent 
hii  being  a  purchaser. 

It  is  saidm  the  present  case— and  I  think  it  is  the 
Qolv  other  point  that  was  urged — that  it  was  con- 
oealed  by  the  vendors,  the  mortgagees,  from  Kennedy 
that  Dodson  was  the  person  who  was  purchasing, 
ahhon^h  they  informed  Kennedy  that  the  purchase 
was  being  made.  It  seems  to  me  to  be  utterly  un- 
important. If  there  was  no  fiduciary  relation  there 
WM  no  obligation  to  reveal  the  name ;  there  was  no 
right  in  the  other  party  to  know  it ;  there  was  no 
dii^  upon  them  to  communioato  it. 

Theraf ore,  it  seems  to  me  that  all  the  grounds  upon 
which  the  right  to  set  aside  this  sale  has  rerted 
Qtteriy  and  entirely  fail. 

Another  point  has  been  laised — whether  it  arises 
upon  the  ^eadinsn  or  not  seems  very  doubtful-* 
auidT,  that,  whether  the  sale  is  to  be  set  aside  or 
iM)t,  Kennedy  is  entitled  to  daim  as  against  Dodson 
that,  under  the  droumstances  under  which  Dodson 
iKnight,  he  should  be  declared  trustee  of  the  one 
makf  for  Kennedy.     That  depends,  in  the  first 

tenpcm  the  question  of  the  fiduciary  relationship 
en  tiiem  arising  out  of  what  has  been  said  to  be 
the  management  of  the  property  and  the  collection 
of  the  rents.  I  have  already,  I  think,  sufficiently 
dealt  with  that  part  of  the  case.  It  is  quite  clear 
that  in  all  the  transactions  for  some  time  prior  to 
this  sale  Dodson  was  not  in  any  sort  of  wav  acting 
for  his  co-owner;  the  two  were  acting  each  for  him* 
self.  The  omnmnnioations  from  the  mortgagees  were 
aade  to  both  of  them,  and  so  far  from  Dodson  acting 
u  Dr.  Kennedy's  agent,  there  wae  a  certain  amount 


of  hostility  between  them— at  any  rate,  there  was  a 
want  of  hannonious  action. 

But  then  it  is  said  the  mere  fact  that  Kennedy 
was  co-owner  with  Dodson  of  this  property  creates 
such  a  relationship  between  them  tiiat  the  one  co- 
owner  could  not  take  this  property  and  hold  it  for 
himself,  but  that  the  co-owner  is  entitled  on  equiteble 
groimds  to  have  it  declared  that  the  benefit  of  one 
part  of  that  purchase  should  be  his.  No  authority 
has  been  dted  in  support  of  such  a  proposition. 
Cases  have  been  referred  to  of  a  very  different 
description,  where  the  owner  of  an  estete  under  a 
settlement,  a  tenant  for  life  for  example,  has  been 
held  incapable  of  obteining  an  enlargement  of  that 
estate  for  himself  alone.  It  has  been  said  that  what- 
ever benefit  he  gete  must  ensure  to  the  benefit  of  aJl 
teking  under  the  settlement.  That  is  a  totelly 
different  case  from  this  case.  The  only  authority,  if  it 
can  be  so  called,  which  has  been  cited  is  the  American 
case  before  Kent,  C. ;  but  be  commences  his  observa- 
tions by  saying  that  he  is  not  going  to  lay  down  a 
general  rule  which  would  be  applicable  to  such  a 
case  as  this.  He  deals  with  that  case,  the  droum- 
stances of  which  were  peculiar  and  of  immense  com- 
plication, and  he  certainly  does  not  lay  down  any 
rule  or  doctrine  of  law  which  supports  the  argument 
which  has  been  addressed  to  your  lordships.  It  is 
not  necessary  to  enter  into  the  details  of  mat  case. 
It  is  enough  to  say  that,  even  if  it  is  to  be  taken  as 
enunciating  a  rule  of  law  which  would  be  as 
applicable  m  this  country  as  in  America,  it  does  not 
enunciate  any  rule  of  law  which  would  be  suffident 
for  the  appellant  in  the  present  case. 

I  think  I  have  now  covered  the  whole  of  the 
ground,  and  it  only  remains  for  me  to  move,  your 
lordships,  that  this  judgment  be  affirmed  and  the 
appeal  dismissed  with  costs. 

Lord  Maonaohtbn. — ^I  am  of  the  same  opinion.  I 
must  say  that  in  the  whole  course  of  my  experience 

1  have  never  met  with  so  bold  and  so  hopeless  an 
appeaL  Certainly  I  never  expected  to  find  a  pro- 
position which  was  thought  by  a  great  judge  to  be  so 
unreasonable  and  so  absurd  that  of  itself  it  made  a 
complete  answer  to  a  case  which  had  some  show  and 
appearance  of  justice,  put  forward  as  the  foundation 
and  the  stertiuff-point  of  a  serious  argument  in  this 
House.  I  find  that  in  the  case  of  M'Makon  v.  Burchell, 

2  Ph.  127,  134,  before  Lord  Cottenham,  one  tenant  in 
common  claimed  rent  from  another  tenant  in  common 
who  had  been  in  occupation  of  the  property.  The 
Lord  Chancellor  says :  *'  I  must  therefore  teke  it  that 
he  (the  defendant)  means  to  raise  this  propodtion, 
that  the  fact  of  the  plaintiff  having  occupied  the 
house  not  in  entirety,  out  as  a  tenant  in  common, 
makes  him  liable  to  nis  00-tenante.  A  case  has  been 
referred  to  in  which  the  Vice-Chancdlor  of  Engluid 
is  represented  to  have  so  dedded ;  but  I  cannot  think 
that  the  Yice-Chancellor  can  have  laid  down  any  such 
doctrine ;  for  the  effect  would  be  that  one  tenant  in 
common,  by  keeping  out  of  the  actual  occupation  of 
the  premises,  might  convert  the  other  into  his  bailiff." 
And  then  he  goes  on  to  say  that  there  is  no  founda- 
tion for  any  such  doctrine  as  that.  That  is  exactly  the 
ffround  on  which  this  case  was  opened  before  your 
fordships.  It  was  said  that  Dr.  Kennedy  took  no 
part  in  the  management  of  the  propertv,  that  he  left 
vne  dealing  with  the  property  «*ntirely  to  Dodson, 
and  that,  therefore,  Dodson  was  his  bailiff.  That  was 
the  exact  podtion  which  counsel  for  the  appellant 
said  in  the  opening  of  their  case  Mr.  Dodson  occupied. 
There  is  no  foundation  for  sudi  a  propodtion  that  I 
can  find  in  any  of  the  books  or  in  any  of  the  authorities 
that  haye  been  dted. 

Nor  is  there  anything  in  the  other  ground  on  which 
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this  case  was  attempted  to  beretted,  the  doctrine  of 
prinoipal  and  agent.  In  the  whole  of  the  balky 
▼olome  of  evidence  I  oannot  find  a  single  woid,  or  a 
single  scrap  of  evidence,  to  show  that  Mr.  Dodson 
ever  accepted  the  position  of  agent  in  regard  to  Dr. 
Kennedy  as  his  principal.  On  both  these  grounds  it 
appears  to  me  that  the  case  entirely  fails. 

fiat  I  most  say  that  I  rather  think  that  Dr. 
Kennedy  did  himself  injostice,  and  did  injustice  to 
his  dients,  in  saying  that  he  left  everything  to  Mr. 
Dodson,  becaase  I  find  a  bill  of  costs  of  Dr.  Kennedy's 
solicitors,  which  shows  that  they  exerted  themselves 
as  they  were  bound  to  do ;  they  exerted  themselves 
very  Uioroughly  for  several  months,  making  inquiries 
here,  and  making  inquiries  there,  and  doing  every- 
thing that  could  be  expected  from  persons  in  their 
position.  That  bill  begms  on  the  29th  of  May,  1888, 
and  goes  down  to  August  They  get  all  the  docu- 
ments, they  write  to  all  sorts  of  people,  and  they 
receive  several  answers,  and  they  have  sevcoral  attend- 
ances on  them ;  they  write  letters  to  parties  requiring 
particulars  of  the  property,  and  so  on.  That  bill 
goes  down  to  the  drd  of  August,  and  then,  on  the 
10th  of  August,  there  comes  this  letter  from  Taylor  & 
Co.  to  these  gentlemen  saying,  «  As  we  have  had  no 
communication  from  you  in  this  matter  since  your 
client's  moiety  was  put  up  to  auction,  we  presume  he 
has  abandoned  the  idea  of  purchasing,  and  we  shall 
now  deal  with  the  propertv  as  we  think  best  in  the 
interests  of  our  clients  witnout  any  further  notice  to 
your  dient."  That  letter  does  not  seem  to  have  been 
answered;  and  it  appears  to  me  that  when  they 
received  no  answer  to  that  letter  they  were  justified 
in  supposing  that  Dr.  Kennedy  had  done  his  best  to 
see  if  he  could  make  any  profitable  use  of  this  pro- 
perty, whether  he  could  find  a  purchaser  for  it,  and 
being  satisfied  that  he  oould  not  do  so  had  abandoned 
the  property ;  and  thereupon  they  sold  the  property, 
as  I  think  they  were  entitled  to  do,  to  Dodson.  I 
think  they  did  everythiug  that  could  reasonably  be 
expected  of  them ;  but  I  entirelv  agree  with  what  has 
fallen  from  Lord  Herschell  that,  if  a  mortgagee 
selliDg  under  a  power  of  sale  in  his  mortgage  teykes 
pains  to  comply  with  the  provisions  of  that  power 
and  acts  in  good  faith,  I  do  not  think  his  conduct  in 
regard  to  the  sale  can  be  impeached. 

I  entirely  agree  that  this  appeal  must  be  dismissed 
with  costs. 

Lord  MoRSis. — I  concur.  There  is  nothing  that  I 
can  add  with  advantage. 

Lord  Shand. — ^This  case  has  formed  the  subject  of 
very  full  opinions  in  the  Court  of  Appeal.  After 
what  your  lordships  have  said  I  have  nothing  to  add, 
except  that  I  entiroly  ooncur  in  what  was  said  by  the 
learned  judges  in  the  oourt  below,  and  what  has 
fallen  from  your  lordships. 

Appeal  diimisBed, 

Solicitors  for  the  appellant,  Chester,  Mayhew, 
Broome,  &  OrijffUhs,  for  Oro/ton,  Graven,  db  Worthing^ 
ton,  Manchester. 

Solicitors  for  the  respondent  De  Trafford,  £.  W, 
Byrne,  for  Taylor,  Kirkman,  db  Colley,  Manchester. 

Solicitors  for  the  respondent  Dodson,  Fritchard, 
Englefield,  &  Co.,  for  Boote  &  Edgar,  Manchester. 
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FromC.  A.1 
(Scotland.)  / 

LoBD  Advogatb  v.  Bobbbtsok.  (a.) 

Inland  revenue — Succeesian  duty — Account  duiy-^h' 
euranee — L\fe  policy — Aasignment — Suoceaeion  Dutu 
Act,  1853  (16  &  17  Vict,  c.  51),  m.  2  and  17- 
Customs  and  Inland  Revenue  Act,  1889  (52  Fide. 
7),  s.  11. 

Some  years  he/ore  his  death  a  father  made  a  voluntary 
assignment  of  a  policy  of  insurance  on  his  oum  life  to 
his  daughter,  and  ehe  afterwards  paid  the  premium; 
previously  to  the  assignment  tJ^e  premiums  were  paid  by 
the  father.  In  1890,  on  the  death  of  the  father,  the 
daughter  received  the  money  due  under  the  poiiey. 

Held,  that  the  assignee  was  neither  liable  to  sueceum 
duty  nor  account  duty. 

This  was  an  appeal  by  the  Crown  fiom  a  judgment 
of  the  First  Division  of  the  Court  of  Session  in  Soot- 
land.  The  Crown  claimed  account  stamp  duty  or 
succession  duty  in  respect  of  sums  received  ui^ 
certain  policies  of  life  assurance,  under  the  following 
circumstances : 

James  Fleoiing  on  the  21st  of  February,  1840, 
effected  a  policy  on  his  life  for  £300  with  the  Scottish 
Equitable  Life  Assurance  Society ;  and  on  the  9th  of 
April,  1860.  he  acquired  right  by  assignment  to  a 
policy  for  £250  effected  on  his  me  with  the  ssme 
society  on  the  4th  of  December,  1840.  He  kept  np 
these  policies,  and  re^^ularly  paid  the  premiums  ss 
they  fell  due,  until  the  29th  of  September,  1883.  He 
then  assigned  both  policies  gratuitously  to  bis 
daughter  the  respondent,  Mrs.  Bobertson,  who  from 
that  date  paid  the  premiums.  James  Fleming  died 
in  1890. 

Graham  Murray  (Lord  Advocate),  and  Sir  B.  B. 
Finlay,  S.G.,  for  the  appeal. 

Shaw,  Q.G.,  and  H.  Anderson  (both  of  the  Scotch 
Bar),  appeared  for  the  respondent. 

Lord  BLalsbuby,  C. — ^It  appears  to  me  that  in  this 
case  there  is  a  plain  interpretation  to  be  put  upon 
plain  words.  I  am  only  reiterating  what  has  been 
said  over  and  over  again  in  dealing  with  taxing  Acta, 
when  I  say  that  we  have  no  governing  principle  of 
the  Act  to  look  at ;  we  have  simply  to  go  on  the  Act 
itself  to  see  whether  the  duty  claamed  under  it  is  that 
which  the  Legislature  has  enacted.  This  olaun  hsi 
been  put  in  two  ways.  It  i^pears  to  me  that  it  is 
susceptible  of  a  very  simple  answer  in  respect  of 
either  of  them.  The  first  question  is,  whether  it 
comes  under  the  2nd  section  of  the  Suooession  Do^ 
Act,  1853:  <*  Every  past  or  future  dispositicii  m 
property  by  reason  whereof  any  person  has  or  shali 
become  beneficially  entitled  to  any  property,  or  the 
income  thereof,  upon  the  death  (4  any  person  dying 
after  the  time  appointed  for  the  commencement  of 
this  Act,  either  immediately  or  after  any  interval" 
This  policy  of  insurance  has  been  in  existence  a  oon- 
siderable  number  of  vears,  I  think.  The  penoa 
entitled  ultimately  to  this  money,  herself  in  one  seoee 
created  the  property;  that  is,  she  oonimued  ^ 
contract  under  which,  if  she  continued  to  pay 
premiums,  certain  money  would  be  payable  upon 
the  death.  She  continued  that  for  a  period  of 
seven  years;  and  therefore,  reading  simply  the 
words  as  they  stand,  I  do  not  think  that  she  bss 
<<  become  beneficially  entitled "  '*  upon  the  death 
of  any  person;"  because  she  has  beoome  entitied 
by  reason— among  other  things— of  her  own  pa^ 
ments  during  the   period  of   seven  years;  and  it 

(a.)-Beported  by  C   H.  Graftoit,  Es^.,  Banister- 
at-Law* 
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matn  to  me,  imdar  that  seotion,  that  in  order  to 
auttB  thif  a  "  saooession "  we  miut  introduoe  some 
words  of  this  kind:  '* Diapooitioii  of  property  by 
leaion  whereof  either  partly  or  wholly  a  person  has 
beoome  entitled."    If  those  words  were  introdooed, 
m  a  oertain  sense  it  is  tme  that  she  did  partly  be- 
oome entitled  by  reason  of  premiums  previonsly  paid, 
tiie  poEoy  effected,  and  the  assignment  then  made, 
gapposing  she  continued  to  pay  the  premiums.    But 
I  find  no  suoh  words  in  the  statute,  and  I  decline  to 
do  sDTthing  else  than  construe  the  words  which  I 
find  there.    I  therefore  am  of  opinion  that  under 
thst  statute  it  is  impossible  to  maintain  the  claim 
of  the  CSrown  on  this  first  ground.    I  then  turn  to 
the  sltematiTe  daim,  whidi  is  for  account  duty; 
and  it  appears  to  me  that  it  is  susceptible  of  an 
eqnsDy  plain  answer.    I  do  not  know  that  I  can  state 
it  more  plainly  than  Lord  Adam  has  done.    He  says : 
"  I  oouiess  I  have  never  been  able  to  understand  in 
this  oase  how  a  policy  of  insurance  could  be  kept  up 
for  the  benefit  of  a  donee  when  no  donee  was  in  ezi8<^ 
enoe."    Here,  again,  in  order  to  applj  the  tax  to  the 
partionlar  ease  in  dispute,  one  must  mtroduce  words 
mto  the  statute  suon  as :  *'  For  the  benefit  of  any 
existing  or  future  donee,  or  person  who  may  become 
a  donee."    I  find  no  such  words.    Unless  you  intro- 
dace  b^  construction  those  words  into  the  statute  it  is 
impossible,  as  Lord  Adam  says,  to  understand  how 
it  oould  be  kept  up  for  the  benefit  of  a  donee,  when 
no  donee  was  in  existence.    I  agree  with  him.    The 
Lord  (Minary's  view  seems  to  have  been  that,  the 
momeut  a  policy  of  insurance  is  taken  out,  the  person 
who  takes  out  the  policy  keeps  it  up  not  only  for  his 
own  benefit,  but  for  the  benefit   of  some  possible 
donee  at  a  future  time.    That  really  is  an  essential 
condition  of  the  construction  contended  for  by  the 
Grown;  and  I  am  unable  to  agree  with  that  con- 
stmotion.    Under  these  circumstances  1  think  that 
this  appeal  should  be  dismissed  with  costs,  and  the 
interloOTtors  affirmed;  and  I  move  your  lordships 
aoooidingly. 

Lord  HxBSOHSLL.— I  am  entirely  of  the  same 
opinion.  The  first  question  is,  whether  the  money 
navable  under  the  policies  was  property  to  which  the 
lady  became  entitled  on  the  death  of  her  father  by 
reason  of  the  disposition  which  he  made  when  he 
assigned  the  policies  to  her.  I  do  not  intend  to  lay 
down  any  principle,  or  to  say  anything  applicable  to 
any  oaae  out  the  one  with  which  we  are  dealing,  I 
shall  solely  consider  whether  that  comes  within  the 
vords  of  the  enactment  or  not  In  my  opinion  it 
does  not*  I  do  not  think  that  it  is  accurate  to  say 
(hat  the  sum  payable  by  the  insurance  companv  be- 
came hen  by  reason  of  the  disposition  'Micm  her 
father  made.  It  is  admitted  that  the  entire  sum  can- 
not be  said  to  have  become  hers  by  reason  of  that 
di^wsitioii ;  ahe  would  never  have  got  it  but  for  the 
fact  that  the  premiums  continued  to  be  paid  upon  the 
polioy.  Therafore  the  suggestion  is  that  it  must  be 
split  up  into  two  portions— the  one  to  be  attributed 
to  the  paynient  of  premiums  by  her  father  before  the 
donation ;  the  other  to  be  attributed  to  the  payment 
of  pcemiuma  by  her  afterwards ;  and  that,  oeuig  so 
difided,  upon  the  former  of  those  sums  the  £itv 
would  be  payable.  I  can  find  nothing  in  the  words 
of  the  Aot  to  warrant  and  give  support  to  suoh  a 
contention.  Por  these  reasons'  I  thinlE  that  the  appeal 
entirely  fails»  so  far  as  the  Succession  Duty  Act  is 


Than  it  is  said  that  account  duty  is  payable  by 
virtue  of  the  Act  of  1881,  and  the  11th  section  of  the 
Act  <d  1889.  In  order  to  bring  the  case  within  those 
sfailaiea»  it  la  necessary  to  show  that  the  polioy,  the 
doBfy  osi  the  proceeds  of  whioh  is  in  question,  has  been 


either  ** wholly  kept  up"  <<for  the  benefit  of  th^ 
donee" — which,  of  course,  is  not  the  case  here — or 
has  been  partially  kept  up  for  the  benefit  of  the 
donee.  In  my  opinion  it  would  be  really  an  abuse  of 
words  to  say  that  the  polioy  was  **  kept  up  for  the 
benefit  of  uie  donee"  at  uie  time  when  payments 
were  being  made  by  the  father  of  the  lady,  not  for 
her  benefit,  as  far  as  appears,  or  for  anybody's  benefit 
but  his  own.  The  contention  is  that,  biBcause  he 
afterwards  creates  a  donee,  the  payment  of  premiums 
which  he  made  when  for  aught  that  appears  he  had 
no  donee  at  all  in  his  mind — I  do  not  mean  merely 
any  individual  donee,  but  no  notion  of  creating  a 
donee — must  be  regarded,  if  he  creates  a  donee,  as 
having  been  made  for  her  benefit.  I  do  not  think 
that  it  is  reasonable  to  treat  the  language  of  the  Act 
of  Parliament  in  that  way.  I  think  that  it  would 
really  be  not  using  the  words  of  the  statute,  but 
abusmg  them,  if  we  put  such  a  construction  upon 
themt 

Lord  Magnaohten.— I  am  of  the  same  opinion. 

Lord  M0BRI8. — ^I  concur. 

Lord  Bklsd. — I  am  of  the  same  opinion,  and  while 
quite  concurring  in  what  has  fallen  from  your  lord- 
snips,  I  think  that  the  grounds  of  judgment  have 
he&a.  very  dearly  and  accurately  stated  by  the  learned 
Lord  President  and  Lord  Adam  in  the  Court  of 
Session. 

Tnterlocuhri  appealed  from  affirmed.  Appeal  die' 
missed  with  coeU. 

Solicitor  for  the  appellant,  F,  C.  Owe,  for  P.  J, 
Hamilton' Grierson  (Solicitor  of  Inland  Bevenue  for 
Scotland). 

Solicitors  for  the  respondent,  Keeping  d  Gloag,  /or 
William  Ounn^  Edinburgh. 


OToutt  of  appeal. 

From  Chan.  Div.  \ 

(lindley,  Lopes,   >  July  12,  13,  14,  15,  26. 

andChitty,L.JJ.)) 

WiLDiNa  V,  Savdbbson.  (a ) 

Praeiice^ConeefU  judgmeni^SeUing  aside —Common 
mieiake — Mistake  of  one  party  induced  by  the  other — 
Approbating  and  reprobeiiny. 

Where  a  consent  ofiter  does  not  corredly  ea^press  the 
agreement  come  to  hehveen  the  parties  it  may  he  set  aside 
on  the  same  grounds  and  in  the  same  circumstanees  as  a 
contract  in  similar  terms  between  the  parties. 

The  party  complaining  of  miOake  is  not  disentiUed 
to  succeed  because  he  has  vreviously  taken  proceedings 
(unsuccessfully)  to  enforce  tne  order  in  the  sense  in  which 
he  understood  it 

A  consent  order  set  aside  on  the  ground  of  mietdke 
common  to  both  the  parties,  or  induced  by  one  of  them. 

Decision  of  Byrne,  J.  (ante,  j).  462),  affirmed. 

Appeal  from  the  decision  of  Byrne,  J.  (reported 
ante,  p.  462). 

The  facts  are  very  fully  stated  in  the  judgment  of 
Lindley,  L.  J. 

Eve,  Q.C,  and  0.  X.  CZare,  for  the  appellants, 
dted  FoweU  ▼.  SmUh,  20  W.  B.  602,  L.  B.  14  Bq.  85 ; 
Stewart  v.  Kennedy,  16  App.  Cas.  108,  38  W.  B.  Dig. 

(a.)  Beported  by  B.  C.  ILLOKXffZix,  Esq.,  Banister- 
ai-Law* 
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179;    Orju/rod  y.    Huih,    14   M.    &  W.   651;   and 
Wai/ard  ▼.  Adie,  6  Hare,  112,  117. 

Macnaglden,  Q,0.y  for  a  sdbseqaent  mortgagee* 

Adburyt  Q,C.,  and  Butcher,  Q.O,,  for  the  reiipon- 
denta,  otted  TJiompeony.  Hudson,  18  W.  B.  1081,  £.  B. 
10  Eq.  497 ;  Paget  ▼.  Marshall  33  W.  B.  608,  28  Gh. 
D.  255 ;  HarHa  v.  Pepperell,  16  W.  B.  68,  L.  B.  5  Bq. 
1 ;  and  Soar/  y.  c/ar (fine,  80  W.  B.  893,  7  App. 
Gas.  345. 

Clare,  in  reply,  referred  to  dough  y.  London  and 
North' Western  Bailway  Co.,  20  W.  B.  189,  L.  B.  7 
Ex.  26,  34;  Kennedy  y.  Panama,  Ac,  Mail  Co.,  15 
W.  B.  1039,  L.  B.  2 a  B.  580,  587;  Jfrj  on  Specific 
Performance,  3rd  ed.,  paragi^h  747;  and  In  re 
Arhib  A  Class's  Contract,  39  W.  B.  305,  [1891]  1 
Gh.  601. 

Our.  adv.  vuU. 

*  Jjolj  26.— LiNDLEY,  L.  J.— In  1874  Smith,  who  was 
a  builder  and  qoarry-owner,  was  indebted  to  two 
persons  named  Wilding,  who  were  his  solicitors  and 
agents,  in  considerable  snms  for  money  borrowed, 
and  for  these  sums  the  Wildings  held  some  eqnitable 
securities.  The  Wildings  not  only  lent  Smith  money, 
bat  receiyed  rents  and  other  moneys  from  him,  and 
on  the  7th  of  October,  1877,  Smith  gave  the  Wildings 
a  mortgage  for  £12,500  with  interest  at  5  per  cent. 
This  mortgage  was  not  to  secure  farther  adyanoes, 
but  was  for  £12,500  which,  according  to  the  Wild- 
ings, was  the  amount  then  due  to  them  from  Smith. 
Smith,  howeyar,  was  not  satisfied  that  he  owed  so 
much,  and  in  January,  1878,  Smith  brought  an  action 
against  the  Wildings  for  an  account  of  what  was  due 
on  tiieir  mortgage,  and  for  redemption.  Ainsworth 
was  Smith's  solicitor  in  this  action  until  the  summer 
of  1879,  when  a  change  of  solicitors  took  place.  In 
March,  1878,  Smith  obtained  a  Jadffment  declaring 
that  the  mortgage  of  the  7th  of  October,  1877,  ought 
to  stand  as  a  security  for  what  was  due  at  that  date 
from  Smitii  to  the  Wildings  on  the  balance  of  account 
of  the  dealings  and  transactions  between  them  with 
interest  at  5  per  cent,  from  the  7th  of  October,  1877. 
The  decree  went  on  to  direct  an  account  of  what  was 
due  to  the  Wildings  for  prindDal  and  interest  on 
their  security,  haying  regard  to  tne  aboye  declaration, 
and  the  judgment  then  proceeded  to  decree  redemp- 
tion in  the  ordinary  way.  Under  this  decree  accounts 
were  carried  in ;  and  it  is  obvious  that  the  accounts 
which  had  to  be  taken  included  the  cash  accounts 
between  the  parties,  and  that  interest  would  have  to 
be  calculated,  not  only  on  what  Smith  owed  the  Wild- 
ings, but  on  what  the  Wildings  owed  Smith  for  moneys 
receiyed  for  him  as  his  agents.  There  was  much  disput- 
ing oyer  the  accounts,  but  ultimately — ^yiz.,  on  the  4th 
of  August,  1879,  after  Ainsworth  had  ceased  to  act  for 
Smith,  the  accounts  were  agreed  to,  and  Smith  signed  a 
memorandum  stating  that  on  the  7th  of  October,  1877, 
he  owed  Wildings  on  their  security  £11,805  3s.  Id., 
and  that  on  the  22nd  of  January,  1878,  he  owed 
£11,053  12s.  7d.,  and  that  on  the  1st  of  May,  1878, 
he  owed  £11,203  10s.  8d.  on  the  same  securi^,  and 
he  agreed  to  setUe  the  action  on  those  terms,  and  to 
pay  his  own  costs  and  £100  towards  the  defendants' 
costs.  An  order  staying  proceedings  was  afterwards 
drawn  np.  As  between  Smith  and  the  Wildings  this 
ended  the  disputes  between  them.  Unfortunately, 
howeyer,  there  was  a  second  mortgagee — viz., 
Ainsworth,  who  was  not  made  a  party  to  the  action 
of  SmUh  y.  Wilding  as  he  ought  to  haye  been,  and 
who  consequently  was  not  bound  by  the  proceedings 
in  that  action.  Ainsworth's  second  mortgage  was 
dated  the  8th  of  February,  1879,  and  on  the  22nd  of 
An^^ust,  1890,  Ainsworth  commenced  an  action 
agamst  the  Wildings,  Sipitb*s  trustee  in  bankruptcy, 


anda  third  mortgagee.  Sir  William  Brookes,  lor  sa 
account  of  what  was  due  on  the  seouiity  of  the  7tli  of 
October,  1877.    In  this  action  Ainsworth  sought  an 
account  against  the  Wildings  as  mortgagees  in  posns- 
sion,  and  he  further  sought  to  charge  them  with 
losses  sustained  by  sales  oy  them  at  onderralaei. 
Before  this  action  came  on  for  hearing  Ainsworth 
died,  and  Sanderson  and  another,  as  his  exeoatoit, 
reviyed  the  action,  and  a  long  correspondence  took 
place  between  the  solidtors  of  the  plaintiffs  and  the 
solicitors  for  the  Wildings   with  reference  to  the 
rights  and  liabilities  of  their  respeotiye  dients.  Before 
the  letter  of  the  14th  of  March,  1894,  hereafter  re- 
ferred to,  all  daim  against  Wilding  for  sales  at  an 
nndervalue  was  abandoned ;  their  liability  to  account 
as  mortgaj;ees  in  possession  was  admitted,  and  the 
only  question  which  was  left  open  for  aigoment  and 
for  decision  was  for  what  sum  the  mortga^  of  the 
7th  of  October,  1877,  was  to  stand  as  a  seounty.  The 
Wildings  had  from  time  to  time  sold  portions  of  the 
property  comprised  in  that  mortffage,  and  of  course 
they  would  haye  to  account  for  t^e  sums  so  receiyed 
in  the  ordinary  way — i,e.,  by  ajyplying  the  net  pro- 
ceeds of  sale,  first  to  arrears  of  mterest  and  then  to 
the  prinoipd  due  on  the  mortgage  (see  Thompson  y. 
HucUon),    Bat  it  was  neyer  si^gested  that  the  hid- 
ings were  to  be  charged  with  interest  at  5  per  cent 
on  the  sums  so  receiyed ;  and  not  only  was  this  neyer 
sagffested,  bat  the  correspondence  dearly  diows  that 
all  uiat  the  plaintifEs  wanted  was  an  account  in  the 
ordinary  form  against  mortgagees  in  possession,  and 
an  account  of  what  was  due  to  the  Wildings  on  their 
security  of  the  7th  of  October,  1877.    It  is  nnneoes- 
sary  to  go  through  the  correspondence  to  make  this 
plain ;  but  the  letters  of  the  12th  of  Mardi  and  the 
3rd  of  May,  1894,  from  the  solidtors  of  Ainsworth's 
executors  to  the  solidtors  of  the  Wildings  are  so  dear 
and  definite  as  to  leaye  no  doubt  whateyer  on  the 
subject.     It  is  all  important  to  bear  in  mind  thai 
after  the  mortgage  of  the  7th  of  October,  1877,  was 
executed,  all  deafings  and  transactions  between  Smitii 
and  the  Wildings  ceased.     After  that  date  the  Wild- 
ings did  not  act  for  him ;  they  made  him  no  adyanoes ; 
they  ceased  to  be  his  agent ;  they  were  mortgagees, 
and  mortgagees  in  possesdon  who  had  made  sales, 
but  they  were  nothing  more.    This  explains  how  it  is 
that  no  reference  was  eyer  made  as  to  the  mode  of 
taking  any  account  against  them  from  that  date, 
beyond    requiring    the    **  usual    redemption    order 
against  a  mortgagee  in   possesdon  who    has   sold 
part  of  the  mortgaged  property."     The  proposed 
minutes  whidi  passed  between  the  parties,  and  the 
interview  on  the  28th  of  June,  1894,  between  Mr. 
Burohell,  who  represented  Ainsworth's  exeontors,  and 
Mr.  Bobbins,  who  rroresented  the  Wildings,  carry  tiie 
case  no  f  urtiier.    The  parties  had  agreed  on  every 
point  but  one,  which  was  whether  the  mortgage  d 
the  7th  of  October,  1877,  was  to  stand  aa  a  seooiitf 
for  the  sum  settled  between  Smith  and  Wildings  in 
August,  1879,  or  for  some  other  sum,  and  how  soch 
sum  was  to  be  ascertained.    This  question  was  sob- 
mitted  to  Bomer,  J.,  on  the  23rd  of  Aoyember,  16H 
and  he  then  dedded  that  the  account  settled  betwssB 
Smith  and  the  Wildings  in  August,  1879,  ongfat  to  be 
taken  as  primd  facie  correct ;  but  that  the  plaintifi 
— ».e.,  Ainsworth's  executors — should  be  at  hbecty  to 
surcharge  and  f aldfy  any  of  the  items  except  those 
agreed  to  before  the  23rd  of  May,  1879.    No  other 
point  was  in  controyersy,  and  all  parties  were  con- 
tented, and  I  see  no  grounds  whateyer  for  snpposiBg 
that  there  was  at  that  time  any  mistake  or  misandsr- 
standing  between  the  parties  or  their  i^gal  adiisMa 
The  jndgment,  howeyer,  as  drawn  np,  is  so  worded 
as  to  go  far  beyond  what  was  acreed  anddsciU 
^  when  jud($ment  was  giyen.    [The  Lord  Jnatios  issd 
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tbe  oidflr  of  the  2Sid  of  Noyember,  1894,  and  pro- 
ceeded :]]    Under  this  order  as  drawn  up,  this  oonrt 
hai  decided  that  "  on  the  looting  of  "  means  **  on  the 
nme  prinoiple  as."    This  inyolves,  as  a  consequence, 
that  toe  sums  realised  by  the  mortgagees  by  sales  of 
tbe  mortgaffed  property  are  not  to  be  treated  as  is 
usual  in  taking  mortsagees'  aooonnts,  but  are  to  be 
treated  as  sums  in  the  lumds  of  the  mortgagees,  and 
bearing  interest  at  5  per  cent.    The  order  as  drawn 
op  oeiteinly  does  not  express  the  agreement  come  to 
between  the  parties,  as  gathered  from  the  oorre- 
•pondenoe  ana  from  what  took  plaoe  before  Bomer, 
J.   ThB  order  as  it  stands  was  drafted  by  oonnsel 
for  the  plaintiff,  and  was  assented  to  by  oonnsel 
lor  the  Wildings.      The    words,    therefore,    were 
agreed    to.       But   it   is   not   suggested   that   the 
tgieement  to  whioh  the  parties  mkl  oome,  at  an 
earlier  stage  of  the  proceedings,  was  ever  departed 
from  or  modified  in  any   way.     The   words  were 
•ewnted  to  by  Wildings'  oonnsel  in  the  belief  that 
tbev  oairied  ont  the  agreement  previonsly  arrived  at 
and  nothing  else.    No  departore  from  this  agreement 
erer  having  been  suggested,  he  was  justified  in  treat- 
ing his  opponent  as  submitting  tiie  form  of  words 
proposed  with  the  same  view,    ux  my  opinion  the  case 
•tands  thus :  Either  there  was  a  mutual  mistake,  or 
the  one  party  has  fallen  into  a  mistake  into  which 
be  has  been  led  by  the  other  side.    Whichever  view 
is  light,  the  order  as  drawn  up  and  passed  and 
eutend  does  not  ogress  the  real  agreement  between 
the  parties.    The  Tmdings  did  not  discover  that  they 
and  the  plaintifb  undeivtood  the  order  differently 
nntil  March,   1895,  when  Wildmgs  carried  in  theur 
account,  and  the  plaintifb  objected  to  it.    Wildings 
oootanded  that  the  order  as  drawn  up  ought  to  be 
coDstnied  in  the  sense  they  attributed  to  it,  and  in 
which  thev  had  always  understood  it,  and  Stirling, 
J.,  held  tliat  th^  were  right ;   he  considered  that 
"on  the  footing  of"  was,  in  the  order  of  the  23rd  of 
November,  1894,  equivalent  to  "from  the  foot  of." 
On  appeal,  however,  this  court  was  unable  to  adopt 
this  constraction  of  the  order,  and  on  the  4th  of 
December,   1896,  the  court   reversed   Stirling,  J.'s 
decision.    The   mistake  which   had   been  made  in 
drawinff  up  the  order  then  became  apparent,  and  it 
osonot  be  tmly  said  to  have  been  discovered  by  the 
WHdinffB  at  any  earlier  date.    As  soon  as  they  dis- 
covered it  they  set  to  work  to  have  it  corrected. 
Iheir  first  attempt  was  wrong  in  form,  and  was  un- 
•oooessful  (see  Ainnvarth  v.  Wilding,  44  W.  B.  540 
[1896]  1  Ch.  673.)    But  on  the  19th  of  March,  1896, 
thev  commenced  the  present  action  to  have  the  order 
of  tiie  23rd  of  November,  1894,  rectified  or  set  aside  on 
the  gnnmd  of  mistake.    On  the  25th  of  March,  1897, 
Byrne,  J.,  set  it  aside,  and  from  this  decision  Ains- 
vocth's  esecntors  have  appealed.    The  third  mort- 
ngee,  Slir  Wm.  Brooks,  whoseinterest  in  this  matter  is 
ue  sameastheirs,  has  appealed  also,  butit  was  admitted 
by  his  oonnsel,  and  indeed  it  is  plain  that  if  Ains- 
vocth's  eczeontor's  appeal  fails  the  appeal  of  Sir  Wm. 
Brooks  must  fail  also*    This  court  was  not  asked  hj 
fliifaer  party  to  vary  Byrne,  J.'s  judgment  by  recti- 
fving  the  order  of  the  23rd  of  November,  1894 ;  the 
|uaintii&i  ace  oontent  to  have  that  order  set  aside,  and 
it  is  mmeoossary,  therefore,  for  us  to  consider  whether 
that  order  might  have  been  rectified  or  not. 

Hie  only  question  we  have  to  consider  is  whether 
Byrne,  J.*s  jndnient,  setting  aside  the  order  of  the 
2M  of  Korember,  1894,  can  or  cannot  be  sup- 
ported. I  am  dearly  of  opinion  that  it  can,  and 
that  there  are  no  grounds  for  reversing  it.  It 
was  oonoeded,  and  in  mv  opinion  it  is  dear,  that 
the  order  of  the  23rd  of  November,  1894,  beang  a 
eoBssnt  order  based  on  and  intended  to  carry  ont  an 
pgrsement  oooie  to  between  the  parties,  ought  to  be 


treated  as  an  agreement  which  could  be  properly  set 
aside  on  any  ground  on  which  an  agreement  in  the 
terms  of  the  oraer  could  be  set  aside.  Mistake  is  one 
of  sudi  grounds.  But  it  was  strongly  contended  that 
a  mistake  in  the  meaning  of  the  words  used  in  drawing 
up  the  agreement  is  not  enough,  and  in  support  of 
this  contention  reliance  was  plfu)ed  on  Powdl  v.  BmUK 
and  Stewart  v.  Kmnedy.  These  caees  dedde  that  a 
written  contract  cannot  be  impeadied  simply  because 
one  of  the  parties  to  it  put  an  erroneous  construction 
on  the  words  in  which  the  contract  is  expressed. 
This  is  a  sound  prindple,  and  as  pointed  out  in 
Stewart  v.  Kennedy  if  it  were  not  adhered  to,  the 
security  of  written  engagements  would  be  destroyed. 
But  a  mistake  by  one  of  the  parties  as  to  the  meaning 
of  words  used  may  be  induced  by  the  other  party,  and 
if  so  induced,  the  above  prindiue  ceases  to  oe  applic- 
able. Siewart  v.  Kennedy  is  an  authority  for  this 
aualification.  Again,  a  mistake  as  to  the  meaning  of 
iie  words  used  may  be  accompanied  by  another  mis- 
take as  to  the  subject-matter  dealt  with  by  the 
contract;  and  if  tiie  parties  are  not  ad  idem  as  to  the 
subject-matter  about  which  they  werenegotiating  there 
is  no  real  agreement  between  them.  Hickman  v.  Berena 
[18951  2  (£.  638, 44  W.  B.  Dig.  41,  is  a  recent  iUustra- 
tion  of  that  prindple.  In  my  opinion  the  order  of  the 
23rd  of  November,  1894,  is  open  to  both  of  these  objec- 
tions. I  have  already  stated  the  grounds  on  which  I 
come  to  the  condusion  that  Wildings'  advisers  assented 
to  the  words  of  the  order  in  rdianoe  on  what  they  knew 
from  the  letters  of  their  opponents  was  all  that  they 
wanted  and  had  bargainea  for.  WildiQgs'  advisers 
were  induced  by  those  letters,  and  by  all  that  passed 
in  court,  to  assent  to  the  words  adopted  in  the  bdief 
that  they  were  understood  1^  their  opponents  in  the 
sense  in  which  they  themsdves  understood  them,  and 
not  in  a  sense  wholly  inconsistent  with  those  letters 
and  with  what  passed  in  court.  But  further,  Bur- 
chdl's  evidence  shows  that,  although  he  never  told 
his  opponents  that  he  was  thinkinflp  of  charging  them 
with  mterest  on  the  proceeds  of  the  sales  of  the 
mortgaged  property,  ne  was  all  alon^f  intent  on 
gettinff  an  oraer  wmch  would  enable  him  to  do  so ; 
and  whilst  the  attention  of  Wilding'  advisers  was 
directed  only  to  the  mode  of  taking  the  account 
down  to  the  7th  of  October,  1877,  being  told  that  the 
subsequent  accounts  would  be  ordinary  mortgagees' 
accounts,  the  executor's  solidtor  was  bent  on  getting 
a  subsequent  account  of  a  very  diffiarent  nature.  The 
order  as  drawn  up  gives  effect  to  his  views,  but  it  was 
assented  to  by  Wildings'  advisers,  because  their 
minds  were  addressed  to  a  diffarent  matter  alto^pether. 
Under  these  circumstances  it  is  impossible  m  my 
judgment  to  hold  Wildings  bound  by  the  order  of  the 
23rd  of  November,  1894,  as  finally  settled. 

One  other  point  requires  notice.  It  was  nzjg;ed  by 
the  appellants  that  it  was  too  late  for  Wildmgs  to 
impeaon  the  order  of  the  23rd  of  November,  1894, 
after  their  attempt  to  enforce  it  in  the  sense  in  whidi 
they  understood  it,  and  that  if  they  wished  to  impeach  it 
they  should  havedoneso  as  soon  as  they  found  that  their 
opponents  understood  it  difESarentiy  from  themsdves. 
Tne  answer  to  this  contention  is  that  they  did  not 
know  that  there  was  any  mistake  to  rectify  until  tfaeb 
construction  of  the  order  was  hdd  to  be  ervoneoas; 
and  that  as  soon  as  they  found  out  their  mistake  they 
set  to  work  to  have  it  put  ruriit  The  case  in  this 
respect  also  is  like  Stewart  v.  Kennedy ,  as  will  be  seen 
by  comparing  the  reports  of  the  two  appeals  in  16 
App.  Cm.,  pp.  75  and  108. 
jBoth  appeals  must  be  dismissed  with  oosts. 

LoPBS,  L.J.,  oonouzred. 

Omrrr,  L.J.— I  have  arrived  at  the  oonduston 
that  there  was  an  aetntl   agrsemsiit  oome  to  in 
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court  between  the  partieB,  bat  that  the  order  was 
incon^otly  drawn,  and  did  not  embody  the  true 
agreement.  The  langiiM;e  of  the  order  was  no  doabt 
accepted  by  all  parties,  but  without  any  intention  of 
departing  from  the  meaning  of  the  agreement  come 
to  in  court.  Consequently  there  was  common  error 
and  a  case  is  made  for  putting  the  order  right  or 
setting  it  aside.  But  the  respondent  does  not  ask  for 
rectification,  and  is  content  with  the  order  being  set 
aside  simply.  No  one  adcs  Ipr  rectification;  but 
further  I  agree  with  Byrne,  J.,  as  to  the  two  nounds 
on  which  he  set  aside  the  order.  Assuming  tiiat  the 
error  as  to  the  meaning  of  the  agreement  was  on  the 
side  of  the  Wildings  only,  I  lubve  no  hesitation  in 
saying  that  the  error  on  their  part  was  induced  by  the 
letters  of  Burchell  and  by  the  language  inadvertently 
used  in  court  by  counsel  for  Axnsworth's  represen- 
tatiTes.  That  an  error  so  induced  is  ground  for 
setting  aside  a  contract  ii  established  by  the  decision 
of  the  House  of  Lords  in  Stewart  y.  Kennedy,  I  also 
think  that  if  the  api>ellantB'  view  of  the  facts  ou^ht 
(contrary  to  my  opmion)  to  be  accepted,  the  parties' 
minds  were  not  aadressed  to  the  same  subject-matter. 
The  Wildings  and  their  adraers  were  bar^^ing 
about  one  matter  and  one  matter  only — tiz.,  for 
what  principal  sum  the  Wildings'  securify  ought  to 
stand ;  while,  according  to  the  appellauts'  contention, 
Ainsworth's  representatiyes  and  their  advisers  were 
negotiating  not  only  about  this  point  but  about  the 
nrinciple  on  which  the  subsequent  accounts  were  to 
be  taken.  Certainly  i2ie  Wildings  and  their  advisers 
had  no  thought  of  negotiating  about  an^  such 
subject  as  that  they  were  to  be  diarged  with  mterest 
at  5  per  cent,  on  the  moneys  receivea  from  the  sales,  a 
charge  which  would  result  in  throwing  on  him  some 
three  or  four  thousand  pounds.  A  consent  order  can 
be  set  aside  on  any  ground  that  would  invalidate  an 
agreement  contained  in  an  order :  Euddersfield  Bank" 
ing  Co.  V.  Lwfor,  43  W.  B.  567,  [1896]  2  Ch.  273. 

There  is  one  point  remaining.  It  is  said  by  the 
appellants  tiiat  oy  reason  of  their  subsequent  con- 
duct the  Wildings  cannot  now  complain  ox  the  order. 
It  is  urged  liiat  they  have  affirmed  the  contract  as  it 
stands  expressed  on  the  face  of  the  order,  and  in  the 
sense  in  which  it  was  construed  b^  the  Court  of 
A^peaL  This  ar^ment  in  my  opinion  is  urged  in 
vain.  The  WUdmgs  have  throughout  maintained 
that  the  asi|eement  ought  to  be  construed  in  the 
sense  in  -Mich  they  interpreted  it.  Stirling,  J., 
thought  the  Wildings  were  right,  but  the  Court  of 
App^  held  that  they  were  wrong.  Wilding  then 
applied  by  motion  to  Bomer,  J.,  to  have  the  order 
set  right ;  but  he  failed  on  the  technical  groiind 
that  this  could  not  be  done  on  motion.  There- 
upon he  at  once  instituted  the  present  action. 
The  order  of  November,  1894,  has  not  been  acted 
upon  in  the  meanwhile,  and  the  position  of  the 
parties  has  not  been  dianged.  A  comparison  of 
the  two  cases  of  Stewart  v.  Kennedy  shows  that, 
after  failing  in  an  attempt  to  obtain  a  decision  in 
his  favour  on  a  ^oint  of  construction,  it  is  compe- 
tent for  a  man  to  institute  an  action  to  have  the  con- 
tract set  aside. 

For  these  reasons  I  think  the  appeals  ought  to  be 
dismissed. 

Appeals  dumUeed* 

Solicitors,  Bowery  Cotton,  A  Bower,  for  Aineworth, 
Sanderiony  it  Howson^  Blackburn ;  Bobbins ,  Billing, 
A  Co. 


June  26. 


From  Chan.  Div.     ") 
(Lindley,  Lopes,  and  > 
Chitty,  L.JJ.)       ) 
In  re  BxTHinsY  and  Smith's  Cohtbaot  (a.) 
Vendor  and  pwrchaeer^-'Building  eociety— Mortgage-- 
Power  o/eale—Sale  by  ^rane/eree. 

A  power  of  eaU  can  only  be  eacerciBed  by  thepenoh 
desig^iaJted  for  the  purpose  in  the  inetrvment  whiek 
creates  the  power.  Accordingly,  in  the  case  of  a  mori- 
gage  by  a  member  of  a  building  society  to  the  trustees  of 
the  society  which  contained  a  power  of  sale  limiied  to  the 
trustees  of  the  society. 

Held,  that  the  power  in  quetiUon  could  nai  be  exercised 
by  a  transferee  of  the  mortgage. 

Whether  a  mortgage  by  a  member  to  the  trustees  of  a 
building  society  can  be  validly  transferred  by  them  to  a 
stranger  withoiu  t?ie  ooneewt  of  the  mortgagor,  qusdre. 

This  was  an  appeal  from  a  dedsion  of  Stirling,  J., 
declaring  that  a  vendor  had^  not  shown  a  good  title 
to  tiie  premises  comprised  in  a  certain  contract  for 
sale. 

The  appeal  raised  two  questions :  First,  whether  a 
mortgage  to  a  buildinff  society  was  transferable  at 
all ;  and  secondly,  whether,  assuming  that  such  a 
mortgage  was  transferable,  tiie  power  of  sale  could 
be  exercised  by  the  transferee. 

By  a  mortgage  dated  the  2nd  of  October,  1877, 
Wm.  Dawson,  a  member  of  the  Wilts  and  Western 
Benefit  Building  Sodetv,  mortgaged  to  the  tnutees 
certain  houses  to  secure  the  sum  of 


of  the  society 

£200.    The  £200  was  payable  by  instalments  in  the 


usual  way,  and  the  pefiocl  of  repayment  was  spread 
over  about  twenty-one  years.  The  covenut  to  ^y 
was  to  pay  to  tiie  trustees  or  trustee  for  the  time  bemg 
of  the  society  or  to  such  other  person  or  penons 
as  should  according  to  the  rules  of  the  sooiety  from 
time  to  time  be  authorised  to  receive  the  same. 
Then  came  a  conveyance  of  the  houses  in  question 
"to  the  trustees,  their  heirs  and  assigns,  to  hold  unto 
and  to  the  use  of  the  trustees,  their  heirs  and 
tamgnn"  This  was  the  only  place  in  the  deed  irhan 
the  word  "  assigns  "  occurred. 

The  conveyance  was  subject  to  a  proviso  for 
redemption  on  payment  to  the  trustees  or  tnistee  foe 
the  time  being  of  the  said  society  or  other  the  peoracn 
or  persons  who,  aocordmg  to  the  rules  of  the  society, 
should  from  time  to  time  oe  authorised  to  reoeive  the 
same. 

Then  came  the  power  of  sale,  which  was  in  the 
following  terms:  *' Provided  neverthelen  that  in 
case  default  shall  be  made  in  payment  in  manner 
hereinbefore  provided  and  covenanted  in  that  behalf 
of  the  said  instalments  or  any  of  them  or  any  part 
thereof  respectively,  or  in  case  the  mortgagor,  bis 
heirs,  executors,  administrators,  or  assigns  shall  fttl 
to  pay  all  or  any  of  the  fines  or  other  moneys  which 
shiDl  become  due  or  payable  by  him  or  them  or  to 
observe  and  keep  all  or  any  of  the  rules  and  reffola- 
tions  of  the  saia  society  (of  which  several  defaults  or 
any  of  them  the  certificato  of  the  chairman  for  the 
time  being  of  the  directors  of  the  said  society  shall  at 
all  timesbe  conclusive  evidence),  then  at  anv  time 
or  times  thereafter  and  whether  anv  nrevions  default 
shall  have  been  waived  or  not  it  shall  be  lawful  fbr 
the  trustees  or  trustee  for  the  time  being  of  the  said 
society  without  any  further  or  other  oonaait  or 
authority  from  and  notwithstanding  the  dissent  of 
the  mortgagor,  his  heirs  or  assigns  absdutaly  to  sell 
the  mortgaged  premises  with  their  appurtenances  or 
any   part  or  parts  thereof."      And  the  receipt  in 

(a.)  Beported  by  J.  I.  Stiruwo,  Bsq.,  Barrister* 
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wBimg  of  the  tnutees  or  tnutee  for  the  ttine  being 
c/t  the  aode^  or  of  the  persons  or  person  who  for  the 
time  being  shoold  assume  to  .aot  as  snoh  trostees  or 
tnutee  was  to  be  an  efiESsctoal  discharge  to  any  pnr- 


In  1896  the  society  in  whom  the  seonriiies  had 
I  beoome  Tested  assigned  the  mortgage  debt  and  seoori- 
iim  to  Mr.  Bnmney,  the  present  appeUant. 

The  mortgagor  was  no  party  to  the  asrignment. 

Ibis  assignment  was  never  aotoally  exeouted,  but 
vai  treated  as  valid  and  sabsistioff . 

At  a  sale  by  auction  on  the  26ui  of  August,  1896, 
tiie  appellant  Bumnev,  on  the  assumption  that  he 
vai  the  assiffnee  of  tne  mortgage  debt  and  had  the 
power  to  seu  the  property  inotdental  to  the  security, 
OQotnoted  to  sell  the  mortgaged  premises  to  the 
rapondent  Smith. 

An  objection  was  taken  that  the  power  of  sale  was 
exeroisalue  only  by  the  trustees  or  trustee  of  the 
boSding  society,  and  the  matter  baying  been  brought 
before  the  court  by  a  summons  under  the  Vendor  and 
Purchaser  Act,  Stirling,  J.,  without  deciding  anv- 
tbmg  as  to  the  validity  of  the  transfer,  h^ld  that  the 
oljeetion  was  good  on  the  ground  that  it  was 
lettled  law  that  powers  or  trusts  for  sale  could  only 
be  ezerdsed  by  tne  person  designated  for  the  purpose 
in  the  instrument   which   created   such   trust    or 


The  vendor  appealed. 

Oraham  HasHnga^  Q.O.t  and  E.  Ford,  for  the  a] 
laat— The  case  of  tiie  Ulster  Building  Society  v.  ( 
Aw,  21  L.  B.  (Ir.)  124,  36  W.  B.  THg.  27,  is  a  diiect 
decision  in  our  favour.  [Lindlbt,  £.  J. — I  have  been 
lookiDg  at  the  Ulster  com,  and  tliere  the  mortgagor 
ebnsented  to  the  transfer.]  There  is  nothing  in  the 
relationship  between  the  mortgagor  and  the  society  to 
prevent  the  security  being  trannerred,  and  it  is  con- 
venient that  it  should  be  possible  to  transfer  it.  The 
only  case  at  all  against  us  is  Bradford  v.  Bdfield,  2 
Aim.  264,  and  no  titles  depend  on  diat  case.  There 
is  no  case  of  a  mortgage  where  it  has  been  held  that 
the  assigna  of  the  mortffagee  cannot  sell  because 
thmr  have  not  been  named  in  the  power  of  sale. 

Aiey  also  referred  to  Lord  Granworth's  Act. 

Btteklejft  Q'C.y  and  Jolkf,  for  the  respondent,  were 
not  called  on* 

LxRSiiXT,  Ij.J.,  stated  the  facts  and  continued: 
Now,  two  questions  arise  of  some  importance.  The 
first  question  is,  whether  such  an  asrignment  as  was 
made,  or  is  to  be  treated  as  having  been  made,  by  this 
deed  of  1896,  without  the  consent  of  the  mortgngor, 
is  a  valid  assignment.  I  will  not  express  a  conmuded 
opinion  upon  that  question.  It  appears  to  me  to  be 
one  which,  when  it  arises,  will  deserve  a  gpeat  deal  of 
Ofmsidaratiop,  because  one  cannot  help  seeuoig  that  the 
wafihinoiy  of  the  Buildmg  Societies  Act  is  not  adapted 
to  sooh  an  assignment  at  all ;  it  will  not  work  without 
agreat  deal  of  motion.  As  to  the  Irish  case,  to  which 
w.  Gxahani  Hastings  referred,  Ulster  Permanent 
Building  Sodeiy  v.  Olenton^  which  appears  to  be  an 
authority  that  an  assignment  is  valid,  I  am  struck  by 
the  observatums  of  the  learned  judge,  who  treated 
the  morf^^agor  as  consenting  and  as  bringing  the 
whde  thln^  about.  Of  course  if  the  mortgagor  con- 
sents there  is  no  difficulty.  I  do  not  go  so  Imx  as  to 
SBv  without  further  consideration  that  a  mortgage 
deot  owing  to  a  building  society  cannot  be  assigned 
without  the  oonsent  of  the  mortgagor.  All  I  say  is 
tiiat  it  is  a  matter  which  appears  to  be  fraught  with 
diffionl^,  and  will  require  a  great  deal  of  considera- 
tion  before  it  is  held  that  it  can  be  assigned— of 
ooQise  I  mean  to  a  stranger  who  has  nothing  to  do 
with  the  rales  pf  the  sraety,  and  cannot  give  the 


mortgagor  the  benefit  which  the  building  society  can. 
I  wiudo  what  Stirling,  J.,  did,  pass  that  by. 

We  have  then  to  consider  whether,  if  the  debt  was 
validly  assigned,  Mr.  Bumney,  the  assijB;nee,  had  power 
to  selL  It  appears  from  the  authorities,  whion  are 
plain,  that  he  had  not.  It  appears  on  the  true  con- 
struction of  the  mortgage  oeed  that  power  of  sale 
was  only  given  to  the  trustees  of  the  building  society. 
I  do  not  mean  only  the  trustees  who  happened  to  be 
trustees  at  the  date  of  the  mortgage,  because,  no 
doubt,  new  trustees  could  have  the  seoority  assigned 
to  them  and  exercise  the  power  of  sale,  but  I  do  not 
think  this  power  could  oe  exercised  by  a  person 
who  has  no  connection  with  this  society  at  all.  In 
the  case  of  Bradford  v.  Belfield^  and  others  which 
followed  and  approved  that  case,  it  is  shown  that  a 
power  of  this  kmd  cannot  be  assigned,  and  it  would 
be  stretching  the  authorities,  and,  I  think,  making 
new  law,  if  we  held  that  a  transferee  of  this  debt 
could  exerdse  the  power.  That  is  the  short  point  on 
which  Stirling,  J.,  relied,  and  I  think  he  was  right. 

LoFBfl,  L.  J.— I  am  of  the  opinion  that  the  decision 
of  Stirling,  J.,  is  perfectly  right.  I  have  little  to  say 
after  what  has  been  said,  and,  indeed,  I  have  little  to 
say  at  all,  because  the  point,  in  my  mind,  is  a  dear 
one  and  very  short  The  first  thing  one  has  to  do  is 
to  look  at  the  power  as  given  in  the  deed.  Now,  the 
power  given  in  the  mort^^age  deed  is  to  the  trustees 
or  trustee  for  the  time  bemg  of  the  society,  and  there 
is  no  mention  of  assig^.at  all  to  be  found.  It 
appears,  therefore,  to  me  that  the  transferee  of  the 
mortgage,  who  is  the  plaintiff,  cannot  exercise  any 
power  of  sale.  With  regard  to  the  second  point, 
whicdi  I  understand  to  be  wis :  whether  if  he  was  an 
assign  under  a  valid  transfer  he  could  or  could  not 
sell— that  is  a  point  of  great  difficulty,  and  one  upon 
which  I  do  not  desire  to  express  any  opinion  on  the 
present  occasion.  I  think  the  decision  of  the  learned 
judge  was  perfectly  right. 

OHrrrr,  L.J. — I  think  the  decision  of  the  learned 
judge  was  right.  It  is  not  necessary  to  decide 
whether  such  a  mortgage  as  this  is  capable  of  being 
trsnsferred  at  aU.  There  are,  as  appeared  during  the 
course  of  the  argument,  many  objections  which,  how- 
ever, might  on  further  consiaeration  begot  over.  The 
prindpal  ground  of  the  objection  is  the  greater 
burthen  which  a  transfer  of  this  security  would 
impose  upon  the  mortgagor  with  regard,  for  instance, 
to  the  payment  of  costs  of  tnmsfers  and  other 
matters  of  tnat  kind ;  and,  indeed,  reading  ilie  written 
deed  through  carefully,  there  are  other  objections 
which  I  do  not  stay  to  point  out.  I  have  not  formed 
any  concluded  omnion,  and  it  is  not  necessary  that  I 
should  do  so.  With  regard  to  the  question  whether 
this  power  of  sale  was  transferable  it  has  already  been 
pointed  out  that  the  power  is  limited  to  the  trustees 
or  trustee  for  the  time  being  of  the  sodety.  It  is 
quite  plain  that  new  trustees  of  the  society  could 
exerdse  the  power,  but  there  is  no  mention  of  assigns 
in  this  part  of  the  deed  itself.  That,  of  course,  is 
not  fatal,  because  the  rest  of  the  deed  might  show 
with  sufBdent  deamess  that  it  was  intended  it  should 
be  transferable.  Primd  facie  a  debt  is  transferable, 
but  Hie  power  is  not  primd  fade  transferable.  On 
tiie  contrary,  the  old  cases  show  that  there  must  be 
some  words  of  limitation  which  on  a  fair  and  proper 
construction  of  the  whole  instrument  show  the  mten- 
tion  that  the  power  should  be  exercised  by  some  other 
person  than  the  person  mentioned. 

We  have  now  oecome  so  accustomed  by  virtue  of 
improved  conveyandng  and  by  reason  of  the  statutes 
to  find  a  power  of  sale  accompanying  a  mortgage 
debt  that,  were  is  a  danger  of  assuniing  that  as  part 
of  the  general  law*    No  doubt  the  stMutes  maoo  il 
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quite  plain,  and  all  the  oonveyanoee  in  years  past 
nave  made  it  perfectly  plain*  Bat  the  power  for  one 
man  to  sell  another's  estate  is  primd  facie  power  given 
to  that  man  and  that  man  only.  So  mach  so  that 
even  his  sorvivors  have  been  held  not  to  be  entitled  to 
sell.  With  regard  to  this  as  a  whole— and  I  express 
my  opinion  not  simply  by  reason  of  the  omission  of 
the  words  "  assignment  of  the  power,"  but,  reading 
the  whole  deed — I  think  it  was  not  intended  that  this 
power  of  sale  should  be  exeroised  by  any  person  other 
than  the  person  specifically  designated  in  the  power 
of  sale. 

LiNDLEY,  L.J.— The    appiaal  will    be   dismissed 
with  costs. 

Solidtora,  Hotvard  JSumney,  for  Mann  A  Bodua^ ; 
Moon^  OiUce,  &  Moon. 


From  Ohan.  Biv.     \ 
(lindley.  Lopes,  and  /  Jane  2. 

Eigby,  L.JJ.)         j 

Habbis  V,  Slxbp.  (a.) 

Eecdver  and  manager — Salary — Allowances — Servicee 
rendered  for  benefit  of  eetah  outside  the  duty  of  a 
receiver. 

On  a  dissolution  qf  partnership  one  of  the  partners 
was  appointed  by  the  court  receiver  tmd  mcMoger  without 
salary.  He  carried  on  the  business  suooes^ully,  and 
vUimaidy  purc?Msed  it  under  an  order  of  the  court. 
Ecy  during  the  continuance  of  the  business,  being  a 
skilled  mechanic,  did  work  as  an  ordinary  workman  and 
included  in  his  accounts  an  item  of  £2  per  week  for 
services  rendered  by  hin^lf  as  a  workman. 

Edd  {reversing  Kelwwidh,  J.},  that  though  the  re- 
ceiver and  manager  had  committed  a  technical  irregu- 
larity  in  not  asking  for  wages  at  the  time  of  his  appoint- 
fnent,  yet  he  was  entitled  to  be  paid  for  work  aione  by 
him  for  the  benefit  of  the  estate,  to  do  which  was  no 
part  of  his  duty.  The  alloioance  of  £2  per  week  was 
therefcre  allowed. 

Appeal  of  the  defendant  from  a  decision  of  Keke* 
wich,  J.  (reported  on  another  point,  ante,  p.  636). 

The  defendant  in  an  action  for  dissolation  of  part- 
nership was  appointed  receiver  and  manager  of  the 
business,  he  txang  a  partner,  without  s^ary.  He 
carried  on  the  business  very  successfully,  and 
ultimately  purchased  it  at  a  vuuation  pursuant  to 
an  order  of  the  26th  of  October,  1893.  At  the  time 
the  defendant  took  over  the  management  of  the 
business  it  was  heavily  in  debt,  and  at  the  time  of 
the  purchase  there  was  more  than  enough  money  to 
pay  all  the  debts.  The  defendant  in  Ss  accounts 
indudedin  the  workmen's  wages  a  sum  of  £2  per 
week  for  work  done  by  himself  as  an  ordinary  work- 
man. 

Kekewidh,  J.,  disallowed  this  claim  on  the  ground 
that  the  d^endant  was  in  a  fiduciary  position  and 
could  not  employ  himsdlf . 

The  defendant  appealed. 

Warmington,  Q.C.,  and  M.  L.  Earner,  for  the 
appellant.— Po«»  v.  Leighton,  15  Ves.  273,  and 
Malcolm  v.  O'Oallaghan,  3  My.  &  Or.  62,  show  the 
principle  on  which  the  court  acts.  It  was  no  part  of 
the  receiver's  duty  to  work  as  a  common  workman, 
and  if  he  did  so  he  is  entitled  to  remuneration  for  it. 
BHstowe  V.  Needham,  2  Ph.  190,  dedded  that  if  a 


(a.)  Beported  by  W.  Shalloross  Goddabd,  Esq., 
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receiver  takes  proceedings  on  behalf  of  the  estate  and 
is  successful  he  is  entitled  to  his  expenses,  but  not 
otherwise. 

JRenshaw,  Q.G.,  and  F.  Thompson,  for  the  respon- 
dents.— In  any  case  the  allowance  ci  £2  per  week  is 
too  great.  The  defendant  was  in  a  fiduciary  positioa, 
and  his  duty  and  his  interest  would  dash.  They 
referred  to  In  re  Ormsby,  1  Ball  &  B.  189,  and  Burden 
V.  Burden,  1 Y.  &  B.  170. 

Ldtdlet,  L.  J.— The  appellant  oomnutted  a  teofanisl 
irr^qpilarity  in  not  asking,  when  he  was  appointed 
receiver  and  manager,  that  wages  might  be  allowsd 
him  for  services  rendered  by  him  as  a  workman. 
There  were  two  partners  in  the  busineas.  Badi  of 
them  recdved  £2  a  week  for  his  sarvioes,  their  depart- 
ments being  different.  The  partneiship  baa  oean 
dissolved  by  the  oomrt  The  appellant  was  lu^pointed 
recdver  and  manager  without  salary.  He  was  a 
^actioal  man  skilled  in  vioework  and  f orgework. 
He  has  acted  as  recdver  and  manager,  and  has 
throuf;hont  worked  with  his  own  hands  at  foigewock 
and  vioework,  whidi  he  was  aoeustomei  to  do  during 
the  continuance  of  the  partnership;  and  for  this 
extra  work,  which  it  was  no  part  of  his  daty  as 
recdver  and  manager  to  perform,  he  now  adca  to  be 
paid.  He  has  earned  on  the  busineas  snooeasfolly, 
and,  thouffh  it  was  in  an  unsonnd  state  at  the  time 
of  tiie  oraer  for  dissolution,  it  has  been  sold  for  a 
sum  more  than  suffident  to  pay  all  the  creditors  in 
full,  and  it  is  now  said  that  he  ooAt  not  to  be 
remunerated  for  his  services  as  a  workman ;  for  that 
it  is  without  precedent  that  a  receiver  and  niani^B;er 
should  be  allowed  any  remuneration  for  services 
rendered  by  him  unless  he  asks  for  it  at  the  time  of 
his  appointment.  If  he  does  not  ask  for  it  then  he 
runs  a  great  risk  of  not  getting  it ;  but  the  oourt 
when  the  circumstances  are  brought  before  it,  will 
see  that  what  is  riffht  is  done.  I  think  that  this 
appeal  should  be  aUowed,  but  as  the  appdlant  is 
tedinically  in  fault,  the  oosts  will  come  out  of  the 
estate. 

Lofbs,  L.J.— The  appellant  has  done  TalnaUe 
work,  whidi  he  was  not  bound  to  do,  and  which  has 
resulted  in  benefit  to  the  badness.  I  think  that  he 
ought  to  be  allowed  some  remuneration  for  his 
services,  and  ought  not  to  be  deprived  of  it  beoause 
he  did  not  ask  for  it  on  his  appointment.  In  my 
opinion  the  appeal  ought  to  be  altowed. 

BiGBT,  L.  J. — ^I  am  of  the  same  opinion.  I  oannol 
affree  that  the  podtion  of  a  trustee  is  the  same  as  that 
of  a  recdver  and  manager.  As  a  general  rule,  a 
trustee,  with  very  few  exceptions,  wiU  not  be  allowed 
a  commisdon  for  work  whmh  he  is  not  bound  to  doi 
Here  a  business  was  carried  on  by  two  partoen,  one 
of  whom  attended  to  the  book-keepiug,  and  tha  other 
superintended  and  assisted  in  the  manual  part  of  the 
business.  The  partneiship  was  dissolved  by  the 
court.  One  partner  is  appointed  recdver  and  manager 
and  agrees  to  act  without  salary;  but  I  doubt 
whether  it  ooourred  to  anyone  that  if  he  worioed  asa 
medianio  in  the  workdiop  he  should  not  be  paid  for 
the  actual  work  done.  Of  course,  teohmoaDy  he 
ouffht  to  have  asked,  when  he  was  appointed  reoeifer 
and  manager,  that  his  weddy  wages  might  be 
allowed  him,  and  he  thereby  ran  a  great  liak  of  not 
getting  an^hing.  A  recdver  in  the  ordinatj  oooiss 
has  a  commisdon  by  way  of  poundage;  but  n  is  tiM 
practice  of  the  court  to  make  allowances  for  extra- 
ordinary services.  In  Potts  v.  Leighion  a  receiver, 
who  was  by  his  own  default  deprived  of  hie  aalaiyi 
was  hdd  not  to  be  thereby  disentitled  to  an  aUowiDOi 
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loriervioes rendsred.    That fuznithM a  better  guide 
thill  the  ftziot  role  ae  to  trosteee. 

Appeal  aUawed, 

fioliotton»  B(Min$t  BiUimg^  ^  Oo. ;   Law  ib  Wors- 


May  24. 


From  Q.  B.  Div. 
(Lord  Eeher»  M.B.,  and 
A.  L.  Smith  and  Ohitty,  L.  JJ.) 

llACATTLAT  V.  POLLBT.  (a.) 

SUkikr-^AMumiy^CimipromUing  olaim  h^oreadion 
hrougJU* 

A  aolieUoIr,  who  U  insintded  by  a  dient  to  make  a 
Mm  en  a  third  peraon  for  comp(m»ation  for  penonal 
v^iwrim,  has  no  authority^  in  the  dbtenoe  of  eaopre$$ 
direcUone,  to  effed  a  oompromiae  hrfore  adion  brought, 
90  0$  to  predude  hie  dient  from  bringing  an  adion. 

Appeel  from  aa  order  of  Qrantham,  J.»  at 
chaoiMn. 

The  plaintiff,  having  luetained  personal  injuriee 
flizopgh  the  defanlt  of  the  defendant,  instraoted  a 
•oUdtofr  to  make  a  daim  on  the  defendant  for  com- 
pmiaatian. 

The  loliaitor,  before  action  bronffht,  agreed  with 
the  defendant  to  aooept  the  sum  of  fifteen  goineae  in 
Mtdement  of  the  daim.  Thie  sum  was  aooordingly 
paid  by  the  defendant  to  the  aolioitor,  bat  without 
thep]ahitiff*B  oonaent. 

The  plaintiff  then  bcowht  this  action,  and  the 
dd^ndant  theraopon  applied  for  a  atay  of  proceedings 
on  the  gxonnd  tnat  tne  plaintiff's  daim  had  been 
Mtisfied. 

The  learned  judge  dismissed  the  application,  and 
ihf$  defendant  appealed. 

Lfnch^  lor  the  defendant,  referred  to  Fray  ▼. 
roiitei,  7  W.  B.  446,  IE.  &  E.  839 ;  and  Chowne  ▼. 
i^wmtf,  11  W.  B.  668, 14  0.  B.  N.  B.  74. 

C,  E,  Jone$t  for  the  plaintiff. 


Lotd  B8HBB,  M.B.— In  this  case  before  action 
bron^t  the  plaintiff's  solidtor  arranged  a  compromise 
with  the  defendant  and  accepted  a  sum  of  money  from 
hiai.  There  isno  eridence  that  the  plaintiffinstnicted 
the  soliottor  to  do  this.  It  was  hddl^Willes,  J.,  in 
J>*jfy  T.  fTofifon,  16  L.  T.  Bep.  332,  that  under  snch 
awnmetanoee  a  solidtor  was  not  anthoiiaed  to  make 
a  conpioinlae.^  I  adopt  that  view,  and  I  tfaiiJc  that 
this  comproanise  was  not  Kiwi<im|^  on  the  plwutiffi 
The  HfMal  niiist  be  dismissed. 

A*  L.  Baxra  and  Ohittt,  L.JJ.,  concorred. 
App&U  ditmiued, 

Sdioitor  for  the  plaintiff,  Jame$  Gray. 
Sdiotton  for  the  defendant,  BiOearya. 


iMBAT  V.  OAXSHBRB.  (6.) 

XoMcBbni  and  tenant^Leaae— Breach  of  covenant  not 
to  eub-Ut — ForfeOure^Bdi^^Protedion  of  under- 
kmee — Cdnveyandng  and  Law  of  Property  Ad,  1881 

(a.)  Beported  by  F«  O.  Bxtokbb,  Esq.,  Banister- 

at-Law. 

(h.)  Beported  by  W.  BbaLlorobb  Ck)DDAiU>,  Esq., 

Barrister-at-Law. 


(44  A  45  Vid.  e.  41),  8.  U^Ckmtfeyandng  and  Law 
of  Property  Ad,  1892  (65  A  56  Vid.  c.  13),  8.  4. 

The  court  ha»  jtirisdidion  wider  aection  4  of  the  Con' 
veyancing  and  Law  of  Property  Ad,  1892,  to  grant 
relitf  to  an  under-leaeee  on  forfeiture  of  the  superior 
lease  by  the  lessee,  even  where  the  forfeiture  has  been 
incurred  by  reason  of  the  breach  of  a  covenant  not  to 
assign  without  licence,  againd  which  breach  no  rditf 
could  have  been  obtained  under  the  Conveyancing  and 
Law  of  Property  Ad,  1881.  But  such  rdvtf  will  only 
be  granted  whm  the  under-lessee  can  prove  thai  he  is 
blameless  and  has  eooercised  all  precautions  which  a 
reasonable,  cautious,  and  careful  person  would  use. 

L.  became  assignee  of  a  sub^lease  of  a  term  of  twenty- 
one  years  less  twdve  days  ;  the  original  lease  contained 
a  covenant  not  to  assign  or  sub-Id  without  consent.  The 
suh'lecue  wcu  made  without  consent,  but  L.  had  no  adual 
notice  of  the  covenant,  and  his  oontrad  did  not  give  him 
a  right  to  call  for  the  tide  of  the  original  lessee,  L. 
laid  out  a  large  sum  of  money  on  ihe  property* 

Held,  that  JL.  was  guilty  of  negligence  in  preduding 
himsdffrom  invedigating  his  lessor^s  title,  and  was  not 
entitled  to  rdirf  againd  forfeiture  incurred  by  the  lessee 
through  breach  of  covenant. 

Appeal  of  a  defendant,  Lyons,  from  Dajr,  J.,  at 
diamoers,  who  refused  relief  against  a  forfeiture  of  a 
lease. 

By  indentue  dated  the  23rd  of  May,  1894,  the 
plaintifEti  demised  certain  premises  in  Walworth  to  the 
d^endant  Mrs.  Oakshette  for  a  term  of  twenty-one 
years  from  the  29th  of  September,  1893,  at  a  yearly 
rent  of  £160.  The  lease  contained  a  covenent  by  the 
lessee  not  to  assign  or  sub-let  the  premises  or  any 
part  thereof  for  more  than  three  years  without  the 
consent  in  writing  of  the  lessors,  with  a  forfdture 
dause  on  non-compliance  with  the  coTenant. 

By  iratfious  under-leases,  the  original  one  by  Mrs. 
Oakshette  being  without  licence,  the  underlease  of 
one  messuaff e  became  vested  in  the  defendant  l^ons, 
who  entered  into  possesdon  and  spent  a  large  sum  of 
money  on  the  house.  He  had  no  right  to  call  for 
Mrs.  Oakshette's  lease,  and  said  he  always  regarded 
her  as  the  superior  landlord. 

By  indenture  dated  the  3Ed  of  September,  1896, 
Mrs.  Oakshette  assigned  sH  her  interest  in  her 
original  lease  to  the  £fendant  Hurlock. 

&  March,  1897,  the  plaintiffs  commenced  this 
action  against  Mrs.  Oakshette,  Hurlock,  Lyons,  and 
another  to  recover  possession  of  all  the  property 
alleged  to  be  forfeitedthrough  the  under-leases  granted 
without  licence. 

Lyons  then  took  out  a  summons  addng  to  be 
relieved  from  the  forfdture  so  far  as  it  aifocted  the 
subject-matter  of  his  under-lease,  and  that  the  pro- 
perty might  be  vested  in  him  for  the  reddue  of  the 
term  freed  from  the  covenants  contained  in  the 
original  lease  of  May,  1894,  but  subject  to  the  rent  of 
£80  whidi  he  had  agreed  to  pay. 

Day,  J.,  dismissed  the  summons,  beinff  of  opinion 
that  he  had  no  jurisdiction  to  make  the  order,  but 
gave  leave  to  appeaL 

Ibe  defendant  Lyons  appealed. 

Buekmader,  for  the  appdlant-^Under  section  4  of 
the  Oonveyaodng  Act*  1892,  where  a  lessor  is 
endeavouring  to  enforce  a  right  of  re-entry  or  for- 
fdture under  any  covenant  in  a  lease,  the  court  may 
on  the  application  of  any  under-lessee  make  an  order 
vesting  for  ^  whole  term  of  the  lease  or  any  less 
term  the  property  comprised  in  the  lease  or  any  part 
thereof  in  suon  under-lessee  on  sudi  conditions  as  the 
court  dudl  think  ilt.  Ibere  is  nothing  in  these  words 
to  CKoept  from  the  operation  of  the  section  forfdture 
for  breadi  of  covenant  not  to  assign.  Chdmdey  achool 
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▼.  Se7x;e;;,  [1894]  2  Q.  B.  906,  shews  that  sub-seotion 
6  of  section  14  of  the  ConveyaiioiDg  Act,  1881,  applies 
only  to  head-leases,  and  under-leases  are  excepted. 
In  this  case  the  under-lessee  was  quite  ignorant  of 
any  breach  having  been  committed. 

Dukey  for  the  respondent. — The  two  Conveyancing 
Acts  must  be  read  together,  and  neither  lessee  nor 
under-lessee  can  get  any  relief  from  forfeiture  in- 
curred through  breach  of  covenant  not  to  assign 
without  licence.  Were  it  otherwise,  the  under-lessee 
would  be  in  a  better  position  than  the  lessee. 

T.  W.  CkiUy  and  Morten,  for  Hurlock.  [By  the 
CouBT. — ^You  have  no  locus  standi,^ 

Buckmaaier,  in  reply. — ^Lyons  is  willing  to  take  an 
assignment  of  the  whole  property,  which  he  can  do 
under  section  4  of  the  Act  of  1892.  If  the  plaintiffs 
do  not  agree  to  this,  they  will  take  the  benefit  of  the 
money  which  Lyons  has  expended  on  the  property 
without  repaying  him.  liyons  had  constructive 
notice  of  the  defect,  but  that  will  not  disentitle  him 
tordief. 

Cur.  adv.  vuU. 

May  20. — LoPBS,  L.J. — ^This  is  a  case  of  some 
importance  involving  the  question  of  the  jurisdiction 
of  the  court  to  grant  relief  against  forfeiture  to  an 
under-lessee  where  the  breach  of  covenant  is  assign- 
ing without  consent,  and  the  terms  upon  widoh  such 
r^ef  should  be  granted,  if  there  is  jurisdiofcion  to 
grant  it.  Lewis  Lyons,  an  under-lessee,  applied  to 
be  relieved  from  a  forfeiture  incurred  by  the  original 
lessee  in  consequence  of  a  breach  of  a  covenant  not 
to  assign  without  the  consent  of  the  superior  lessor. 
That  the  lessee  had  forfeited  his  lease  was  not  dis- 
puted, but  it  was  contended  that  the  court  could 
grant  no  relief  to  an  under-lessee  where  the  breach 
of  covenant  creating  the  forfeiture  was  the  breach  of 
a  covenant  not  to  assign. 

The  question  of  jurisdiction  depends  on  the  con- 
struction to  be  placed  on  section  14  of  the  Ck)n- 
veyancing   Act,   1881,    and    the   fourth    section    of 
the  Amending  Act,  1892.    The  relief  g^ven  against 
forfeiture  by  section  14  of  the  Act  of   1881   does 
not  extend  (sub-section  6)  '*  to  a  covenant  or  con- 
dition   against   the  assigning  under-letting  parting 
with  the  possession  or  disposing  of  the  land  leased." 
The  lessee,  therefore,  can  obtain  no  relief  in  such 
a  case.     The  case  of  an  under-lessee  is  not  pro- 
vided for  by  the  Act  of  1881  at  all,  and  the  under- 
lessee,  so  far  as  the  Act  of  1881  is  concerned,  can 
obtain  no  relief.      It  was,  I  presimie,  considered  a 
hardship  on  the  under-lessee,  when  he  is  not  a  party 
to  any  breach  of  covenant  by  the  lessee  (his  lessor), 
and,  ii  under-lessee  of  a  part  of  the  property,  when 
he  has  done  all  that  his  lessor  ought  to  have  done, 
that  he  should  be  deprived  of  his  property  by  reason 
of  a  forfeiture  incurred  by  his  lessor.    Accordingly, 
section  4  of  the  Conveyancing  Act,  1892,  gave  power 
to  the  court  to  protect  under-lessees  on  forfeiture  by 
their  lessors.    [His  lordship  read  that  section,  and 
proceeded :]    bection  1  of  this  Act  said  the  Act  was  to 
be  read  as  one  with  the  Conveyancing  Acts,  1881  and 
1882.    Mr.  Duke's  contention-  is  that  the  effect  of  this 
is  that  the  exclusion  from  section  14  of  the  Act  of  1881 
of  breach  of  covenant  from  assigning  without  consent 
is  incorporated  with  section  4  of  the  Act  of  1892,  and 
that  the  under-lessee  in  respect  of  such  covenants  is 
in  the  same  position  as  the  lessee — tliat,  in  effect,  aU 
the  Act  of  1892  does  is  to  place  the  under-lessee  in  the 
same  position  as  the  lessee,  and  that  neither  can  get 
any  relief  in  respect  of  such  covenants.    I  was  at  &st 
very  much  attracted  by  this  argument,  but  on  oon- 
sideration  I  do  not  think  that  the  Acts  of  Parliament 
in  question  can  b^  so   construed,    when  the  very 


general  words  of  section  4  are  carefully  xegaxded. 
Sub-section  6  of  section  14  of  the  Act  of  1881  applieg 
to  lessees  and  lessees  only.  Section  4  of  the  Act  of 
1892  is  dealing  with  under-lessees,  different  peraoDB 
with  different  interests;  and  unless  there  are  dear 
words  indicating  that  the  same  restriction  was  to  be 
imposed  upon  them  as  upon  lessees  under  the  earlier 
Act,  I  should  be  unwilling  to  imply  it.  Indeed,  it 
seems  to  me  that  there  are  groimds  for  different  treat- 
ment. There  is  a  privity  oetween  lessor  and  lessee 
whidh  does  not  in  ordinary  cases  exist  between  lessor 
and  an  under-lessee;  the  one  would  have  express 
notice,  while  the  other  might  have  no  notice  of  the 
covenant  not  to  assign,  which  he  was  breaking.  If 
we  were  to  read  into  the  Act  of  1881  section  4  of  the 
Act  of  1892,  it  would  be  convenient  to  place  section  4 
of  the  later  Act  after  section  14  of  the  former  Act, 
and  I  do  not  see  how  the  restriotionB  contained  in  sub- 
section 6  of  section  14  could  be  carried  on  to  and 
imported  into  section  4  placed  as  I  lum  sugp^ested. 
In  direct  antitheslB  to  the  limitation  contained  in  sub- 
seotion  .6  of  section  14  we  are  met  by  the  very  general 
wordd  "where  a  lessor  is  proceecung  by  action  or 
otherwise  to  enforce  a  right  of  re-entry  or  forfeitore 
under  any  covenant,  proviso,  or  stipulation  in  a  lease." 

It  was  urged  by  Mr.  Duke  that  in  thus  construing 
the  Act  we  were  placing  the  under-lessee  in  a  better 
position  than  the  lessee.  This  matter  is  so  well 
dealt  with  by  Charles,  J.,  in  The  Wardens  of  Cholmeletf 
School  V.  8ewell,  [1894]  2  Q.  B.  906,  at  p.  911),  that  I 
shall  venture  to  read  from  his  judgment.  [EBs  lord- 
ship read  that  page,  and  continuea:]  I  come,  there- 
fore, to  the  conclusion  that  the  court  has  dearly 
jurisdiction.  ^ 

Assuming  the  jurisdiction,  ouffht  relief  to  be 
granted  to  the  under-lessee  in  this  case  P  It  is 
a  relief  which  ought  to  be  g^ven  with  caution  and 
sparingly.  It  is  exceptional.  It  could  not  be  given 
to  the  lessee.  It  materially  affects  the^  interests  of 
lessor  and  lessee.  Before  asking  for  it  the  under- 
lessee  ought  to  be  in  a  position  to  prove  that  he  is 
blameless  and  exercised  aU  those  precautions  which  a 
reasonable,  cautious,  and  careful  person  would  use. 
Here  the  under-lessee  became  assignee  of  a  tenn  of 
twenty-one  years,  less  twelve  days,  with  a  ooTOoant 
not  to  assign  wiUiout  consent,  and  he  was  about  to 
spend  £500  on  the  property.  This  ought  to  have  pot 
him  on  inquiry  :  Potman  v.  Harland,  29  W.  B.  707, 
17  Ch.  D.  353.  Mr.  Buckmaster  admits  that  the 
under-lessee  had  constructive  notice  of  a  defect  in  the 
title.  If  the  under-lessee  had  investigated  the  ttHs 
he  would  have  found  the  restrictive  oovenant,  tpA 
then  would  not  have  spent  his  money  without  obtttn- 
ing  the  necessary  consent.  What  has  happened  aiisss 
from  the  neglect  of  the  under-lessee ;  and  in  these 
circumstances  I  do  not  think  we  ought  to  grant  him 
grant  him  the  relief  he  asks.  The  granting  thii 
relief  is  a  matter  of  discretioiu 

The  appeal  is  dismissed. 

BiGBY,  L.J. — ^I  am  of  the  same  optnion«  Two 
main  questions  have  to  be  decided.  Fast  of  all,  the 
true  construction  of  the  Conveyancing  Acts,  treating 
the  Act  of  1892  as  one  with  that  of  1881.  That  may 
be  said  to  be  the  main  question.  Upon  that  I  have 
arrived  at  a  dear  condusibn  on  the  Imes  of  the  judg* 
ment  of  Charles,  J.,  already  referred  to.  I  wiU  say  a 
few  words  from  my  own  point  of  view  on  the  difBacent 
sections.  There  is  no  important  question  of  con- 
struction raised  here  for  the  first  time  on  the  Act  of 
1881.  It  is  a  question,  mainly,  as  to  the  meaning  of 
section  4  of  the  Act  of  1892  read  as  part  of  the  Aot 
of  1881.  ^ 

Now,  Mr.  Duke  urged  everything  that  posnUy 
^  could  be  said  on  that  side,  that  we  ought  to  tnU 
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aeotion  4  as  a  seotion  amending  seotion  14.    I  think 
there  was  an  insurmountable  difficnliy  in  tiie  way  of 
the  snooess  of  that  argumflnt.    Look  at  the  Aot  of 
1892.    It  is  dealing,  of  coune,  in  this  part  of  it,  with 
under-leases  and  forfeiture ;    and  there  are  different 
danses,  and  the  sub- seotion  in  section  2  is  an  obvious 
amendment  of  section  14.    Sub-section  2  of  that  sec- 
tion 2  says:    ''Sub-section  6  of  section  14  of  the 
GonTeyandng  and  Law  of  Property  Act,  1881,  is  to 
EDply  to  a  condition  for  forfeiture,  on  bankruptcy  of 
the  lessee  or  on  taking  in  execution  of  the  lessee's 
interest,  only  after  the  expiration  of  one  year  from 
the  date  of  the  bankruptcy,  or  taking  in  execution, 
and  provided  the  lessee's  interest  be  not  sold  within 
Bodi  one  year,  but  in  case  the  lessee's  interest  be  sold 
within  such  one  year,  sub-section  6  shall  cease  to  be 
applicable  thereto."    The  precise  meaning  of  that  it 
is  not  necessary  to  go  into  here,  because  it  is  not 
involved  in  lius  case ;   but  it  obviously  intended  to 
ohaoge  the  law  as  between  an  original  lessor  and 
Qiiginal  lessee,  and  is  therefore  appropriately  treated 
ss  amending  seotion  14  of  the  Act  of  1881.      Then 
there  is  a  further  amendment  which  I  do  not  need  to 
notioe,  and  then  we  leave,  as  it  seems  to  me,  section  14 
altogether. 

The  Legislature  having  introduced  by  section  2 
tome  such  amendment  as  was  thought  necessary  for 
Motion  14,  goes  on  to  enact  in  section  3,  *'  In  all  leases 
containing  a  covenant,  condition,  or  agreement  against 
sssigningg,  underletting,  or  parting  with  thexKMsession, 
or  disposing  of  the  luid  or  property  leased  without 
licence  or  consent,  such  covenant,  condition,  or  agree- 
ment shall,  unless  the  lease  contains  an  expressed  pro- 
vision to  the  contrary,  be  deemed  to  be  subject  to  a 
proviso  to  the  effect  that  no  fine  or  sum  of  money  in  the 
nature  of  a  fine  shall  be  payable  for  or  in  respect  of 
such  licenoe  or  consent ;  but  this  proviso  shall  not 
preclude  the  right  to  require  the  payment  of  a  reason- 
able sum  in  respect  of  any  legal  or  other  expense  in- 
cnrred  in  relation  to  such  licence  or  consent."    That 
is  something  going  outside  and  beyond  anything  that 
was  contained  in  section  14.    It  could  not,  by  any 
reasonable  intendment,  be  treated  as  an  amendment 
of  section  14.    Then  we  come  to  the  critical  section — 
aeotion  4.     It  would  have  been  perfectly  easy,  if  it  had 
been  intended,  to  have  induded  that  provision  in  the 
earlier  section  2.    The  fact  that  it  was  not  introduced 
there  seems  to  me  rather  a  strong  arg^ument  for  treat- 
ing it,  in  point  of  verbal  construction  (which  is  all 
that  I  am  talking  about  now),  as  an  independent 
seotioiiy  jxist  as  section  3  is  an  independent  section. 
That  is  Tery  much  confirmed  when  we  find  this  clause 
introdooed  by  exactly  the  same  sort  of  language 
as  that  which  introduced  sub- section  2  of  seotion  14 : 
'*  Where  a  lessor  is  proceeding  by  action  or  otherwise 
to  enforce  a  li^ht  of  re-entry  or  forfeiture  under  any 
oovenant,  proviso,  or  stipulation,"  and  so  on.    That 
looks  at  though  it  was  a  parallel  section  and  not  an 
amending  section.    When  we  consider  the  nature  of 
it  I  think  that  comes  out  clearly.    There  may  be 
oases,  no  donbt,  in  which  an  under-lessee  ought,  for 
an  pnxpoMS,  to  be  considered  as  in  the  same  position 
as  ue  original  lessee ;  but  there  may  be  cases  even 
with  Tegard  to  a  covenant  not  to  assign,  as  to  which 
there  is  no  jurisdiction  to  give  relief  to  the  original 
lessee,  in  which   it  would   be  reasonable   to    give 
xdief  to  the  under-lessee.    I  will  take  as  an  instance 
in   support  of   the   argument  a  possible,    but  not 
very  probable  case,  where  a  covenant  against  asragn- 
bag  without   consent  was  contained  in  a  separate 
deed,  and  not  referred  to  in  the  original  lease.    As 
between  original  lessor  and  original  lessee  it  would 
not  make  the  slightest  difference ;  but  the  under-lessee 
would  not  hawe  constructive  notice  of  the  covenant  at 
•IL    II  he  looked  at  the  original  lease  itself  (I  am 


assuming  there  is  no  reference  in  that  to  the  collateral 
covenant)  he  would  have  no  notice  at  all.  So  by 
the  act  or  omission  of  the  original  lessor,  tlie  under- 
lessee  is  placed  in  a  position  of  difficulty,  for  he  could 
not  by  any  means  get  at  that  collateral  deed.  I 
think  that  is  a  case  which  the  Legislatmre  contem- 
plated, and  there  may  be  other  cases  where  it  would 
be  hard  upon  the  under-lessee  to  treat  him  as  though 
he  were  a  party  to  the  covenant  which  he  would  not 
have  the  chance  of  even  ascertaining  the  existence  of 
if  he  examined  the  title  ever  so  dosely.  I  think 
it  is  reasonable  to  suppose,  to  provide  for  cases  of  that 
kind,  the  Legislature  chose  to  give  the  High  Court 
of  Justice  the  very  wide  discretion  which  is  contained 
in  section  4.  I  come  to  the  conclusion  that  section  4 
was  deliberately  intended  to  be  a  parallel  section,  and 
that  the  discretion  given  to  the  court  does  involve  a 
power  (in  very  exceptional  cases,  I  agree)  to  give 
relief  to  an  under-lessee,  even  though  it  might  be  a 
case  of  a  breach  of  a  covenant  not  to  assign.  But 
how  is  that  discretion  g^ven  to  the  court  to  be  exer- 
cised P  Not  as  though  by  express  language  the 
courts  were  told  by  the  Legislature  not  to  take  any 
notice  of  the  previous  legisLettion.  I  think  it  is^  the 
duty  of  the  court  to  consider  that  previous  legisla- 
tion most  carefully,  and  to  take  care  that  they  do  not 
indirectly,  by  the  exercise  of  the  discretion  g^ven  to 
them,  do  away  with  that  which  was  a  dear  intention 
in  the  case  of  the  Act  of  1881,  to  withdraw  from  the 
court  aXL  discretion  as  between  original  lessor  and 
original  lessee  when  the  forfeiture  arose  from  breach 
of  covenant  not  to  assign  without  consent.  We  have, 
therefore,  to  consider  that  one  of  the  cardinal  features 
of  the  Act  of  1881  was  that  the  lessee  shall  not  have 
relief  against  breach  of  tibe  covenant  not  to  assign. 
What  was  the  intention  of  the  Legislature  in  so 
enacting,  I  cannot  say ;  it  might  be  suggested  to  be 
owine  to  the  wUixd  nature  of  the  act.  That  will 
not  do.  There  are  other  cases  of  wilful  breach  of 
covenant  against  which  the  court  has  discretion  as 
to  granting  relief.  It  may  be,  anol  possibly  is, 
partly  because  of  the  irreparable  nature  of  the  act. 
In  the  other  cases  you  would  place  the  lessor  and 
lessee  in  precisely  the  same  position  in  all  respects 
as  they  were.  In  tiie  case  of  a  breach  of  covenant 
not  to  assign,  that  cannot  be  done.  If  you  give 
relief  to  the  lessee  there,  you  cannot  place  the 
parties  in  precisely  the  same  i>osition.  You  may 
place  them  in  as  g^d  a  position — that  is  for  the 
consideration  of  the  court.  At  any  rate,  the  Acto 
of  Parliament  exclude  that  question  as  between 
lessor  and  lessee.  For  my  part  I  see  great  difficulty 
in  imagining  any  case  under  section  4  where  it  would 
be  right  to  give  reUef  unless  it  was  founded  upon 
some  aot  or  omission  of  the  lessee  ;  but  I  do  not  lay 
that  down  as  a  rule.  When  a  wide  discretion  is  given 
to  tiie  court,  it  certainly  ought  not  to  be  the  business 
of  the  court  immediately  to  begin  to  lay  down  rules 
to  regidate  it. 

Now,  coming  to  this  case,  what  is  the  position  of 
the  under-lessee  ?  He  buys  according  to  the  form  of 
contract  which  is  prescribed  by  the  OonTcyancing 
Act  of  1881.  That  was  a  continuance  of  the  policy 
of  the  Yeoidor  and  Purchaser  Act.  It  only  comes  to 
this:  Where  there  is  no  provision  to  the  contrary, 
where  the  parties  do  not  choose  to  make  a  different 
bargain,  they  shall  be  presumed  to  have  bargained 
on  the  terms  mentioned  in  the  Act.  It  does  not 
say,  and  it  was  impossible  to  suppose  that  the 
Legislature  ever  intended  that  an  under-lessee  should 
not  be  affected  by  any  defect  of  title  of  the  original 
owner,  because  tiie  original  lessor  might  have  never 
had  any  interest  in  <£e  property.  It  was  only  in- 
tended to  form  a  model  for  a  contract  when  the  parties 
did  not  think  fit  to  depart  ftom  it.    And  in  thp 
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ordinaiy  oase  of  a  lease  for  oooupation  porpoBoe  the 
pxobabuity  is  that  they  would  not  depart  from  it. 
It  was  intended  to  remedy  a  mischief  that  arose  when 
a  man  had  agreed  to  take  an  under-lease  and  he 
wanted  to  get  off  his  barg^,  and  therefore  beean 
to  harass  his  lessor  bv  requiring  him  to  giye  infor- 
mation as  to  title  which  he  oould  not  give.  But, 
as  pointed  oat  by  the  late  Master  of  the  Bolls  in 
the  case  already  referred  to,  PcOman  ▼.  Earlandj 
that  is  reasonable  where  a  man  is  merely  taldng  an 
occupation  lease;  but  if  he  is  intending  to  spend 
money  on  the  premises — for  instance,  a  building 
lease  for  1,000  years,  would  it  be  rational  or  reason- 
able in  him  to  adopt  that  statutory  form  of  contract  ? 
The  answer  is,  Mo.  He  ought  to  say,  *'  Notwith- 
standing that  statute,  I  must  have  a  reasonable 
{>roduction  of  the  documents  relating  to  the  whole 
title."  Now  in  this  case  the  statutory  form  of 
contract  was  adopted ;  that  is  just  the  same  as 
though  the  under-lessee  had  said,  "  I  will  not  ask 
about  the  title  " ;  but  of  course  he  has  constructive 
notice  of  everything  he  could  have  arrived  at  in  the 
proper  way  bv  consulting  the  title,  if  he  had  acted 
reasonably.  ▲  man  cannot  say  by  shutting  his  eyes, 
**  I  did  not  see,  and  therefore  I  am  not  to  be  bound 
hj  such-and-such  a  defect."  Constructive  notice 
differs,  no  doubt,  from  express  notice  in  the  way  in 
which  it  arises.  But  what  is  the  meaning  of  it  P  x  ou 
have  constructive  notice  when  you  ought  to  be 
treated  as  though  jon  had  express  notice.  If  there 
is  constructive  notuse,  it  is  exactly  the  same  thin^  as 
express  notice  for  any  purpose  we  have  to  deal  with. 
Here  is  a  gentleman  proposing  to  take  an  imder-lease 
and  bamining  that  he  would  not  investi^te  the 
title,  and  saying,  *'  I  am  content  to  run  the  nsk ;  and 
although  I  am  goinp  to  spend  money  I  wiU  not 
inquire  into  the  superior  title ;  I  wiU  teke  my  chance 
of  that"  I  think  I  might  stop  there  and  say  there 
is  no  case. 

But  many. other  things  have  been  referred  to 
here.  The  first  thing  that  this  lessee  would  know  of 
the  title  would  be  that  Mrs.  Oakshette  granted  a  lease 
for  twentjr-one  years,  less  ten  days,  to  Adams. 
Adams  assigned  or  underlet  to  Muspratt,  and  Mus- 
pratt  to  the  present  applicant.  Everyone  acq[uainted 
with  conveyancing  knows  that  that  would  point 
strongly  to  the  fact  that  Mrs.  Oakihette,  the  lessor, 
was  not  the  freeholder.  People  do  not  (freate  terms 
for  twenty-one  years,  less  ten  days,  unless  there 
be  a  superior  lease.  Mr.  Buckmaster  pointed  out 
that  the  rent  was  to  be  paid  to  the  heirs.  That  might 
be,  as  far  as  it  went,  likely  to  throw  off  the  under- 
lessee  from  inquiry;  but  something  in  the  opposle 
direction  was  pointeii  out  by  tiie  lenffth  of  the  term 
itself.  I  do  not  go  into  this  carefully  because  I 
think  no  representation  made  by  the  lessee  could  bind 
the  original  lessor  unless  he  was  to  Uame  in  some 
way  for  allowing  it  to  be  made.  The  conclusion  which 
ought  to  have  been  arrived  at,  would  be  that  it  was  a 
verv  carelessly  drawn  lease,  and  not  much  reliance 
could  be  placed  upon  the  precise  terms  of  it.  At  anj 
rate  it  was  by  reason  of  the  trustfulness  of  this 
under-lessee  that  he  did  not  find  out  the  terms  of  the 
original  lease.  I  can  see  no  conceivable  reason  here 
for  giving  him  the  relief  he  asks  for. 

Appeal  diimUsed. 

Bolidton,    Harrii   A  Chetham;    Gush,    FhtUipa, 
WatterB,  df  Wiatama  ;  Mtnien,  OuUer,  A  Co. 


From  Q.  B.  Div.         i  vtav  i  o 

(Lopes  and  Bigby,  L. JJ.)  )  ""^  ^'^ 

SotJTHFOST  TBAXWATB  Oo.  V.  GaHDT.  (a.) 
Ptactiee^WrU^Speciday-'indaried  wrU—Becovery  of 

land  and  mune  profiU—Ord.  3,  r.  6— Orrf.  14,  r .  1 

--Common  Law  Procedure  Act,  1852  (15  A  16  Vid, 

c.  76),  $.  214. 

The  plcUntiffe  ieeued  a  epeciaUyindarted  wrii  under 
ard.  3,  r.  6,  claiming  poeeeeeian  of  certain  lande  hdd 
over  hy  the  d^endant,  who  had  been  tenoMl  to  the  plain- 
tiffs,  after  iike  termination  of  hie  tenancy,  and  £80  for 
meeneproftte.  On  an  applioation  under  ord,  14,  r.  1, 
for  leave  to  sign  final  judgment  for  £80  and  for  poem- 
eion,  the  accompanying  affidavit  stated  that  the  £80  tool 
daimed  w  double  value  for  eix  moathe  in  eoneequenct  of 
the  defendant  having  rrfueed  to  deliver  up  poeeeeeion. 

Kennedy,  J.,  gave  the  requisite  leave  and  direeted 
mesne  profits  *'to  be  oaUukOed  up  to  the  date  of  (he 
fdaintiffs  obtaining  poseession.** 

Held  {affirming  Kennedy,  J.),  that,  notwithetoDdMg 
the  terms  of  the  affidavit,  the  writ  was  epecially-indorsed 
so  as  to  bring  it  within  order  14,  and  that  the  learned 
judge  had  jurisdiction  to  make  tAe  order  giving  mesne 
profits  up  to  the  time  of  possession  being  obtained, 

A  specially-indorsed  writ  was  issued  dainiing  pos- 
session of  certain  premises  at  Bouthport  The  par- 
ticulars described  the  property  and  stated  that  the 
defendant  had  been  t^ant  to  the  plaintiffs  and  thai 
his  tenancy  had  expired  by  notice  on  the  23rd  of 
March,  1897.  The  plaintiffs  daimed  "poflsesnon  and 
£80  mesne  profits." 

The  affidavit  in  support  of  an  applioation  to  sign 
final  judgment  under  oid.  14,  r.  1,  stated  that  £80 
was  claimed  for  mesne  profits  in  respect  of  the 
premises  in  consequence  of  the  defenoant  having 
refused  to  quit  and  deliver  up  possession,  such  sum 
being  six  months'  rent  at  double  value  from  the  23rd 
of  l£ach,  1897. 

Kennedjr,  J.,  gave  leave  to  sign  final  judgment 
for  possession  of  the  premises  "  and  for  mesne  picfits, 
to  be  calculated  up  to  the  date  of  the  plaintiflin  obtainr 
ingpossession."    He  also  gave  leave  to  appeaL 

l!he  defendant  appealed  and  asked  that  iheordsr 
might  be  set  aside,  or  part  of  it,  and  that  bo  mi|^ 
have  unoon^tional  leave  to  defend. 

Scrutton,  for  the  appeilant—The  double  tbIus  hen 
claimed  is  a  pepalty  and  ord.  3,  r.  6  fc)  does  not 
anthoriae  a  specially-indorsed  writ  for  suon  »  pozposs. 
The  action  is  brought  under  4  Geo.  n.  c  28.  Ozd  14, 
r.  1  {b),  describes  the  proper  procedure  which  the 
judge  snoidd  have  followed.  A  second  aotion  should 
have  bean  brought  to  recover  the  mesne  profits. 

r.  Shepherd  LitOe,  for  the  jplaintift.-Ord.  3,  r.6, 
is  divided  into  two  parts,  (1)  liquidated  demands|(2) 
unliquidated  damages  in  the  nature  of  mtene  proAlia 
Appendix  C,  s.  7,  gives  a  form  of  daim  for  powossinn 
of  land  and  mesne  profits,  and  that  was  the  fooa 
adopted  here.  It  u  not  the  judge's  duty  to  put  tiis 
plaJntiffil  to  the  expense  of  a  second  aotioii  tetiii 
recovery  of  mesne  profits. 

5crutton  replied. 

LoFBS,  LJ.— In  my  opinion  the  order  i^ipeabd 
from  is  perfectly  good.  Ijie  first  objeotion  taken  to 
it  is  that  the  wnt  is  not  a  spedally-indoiMd  writ  so 
as  to  bring  it  within  order  14.  I  have  not  tbs 
slightest  doubt  that  it  is  a  perfectly  good  writ  for  the 
recovery  of  the  land  and  mesne  profits.  Thst 
is   perfectly   correct.      The   pbintiflb   mi^t  havs 

(a.)  Beported  by  W.  Shalloboss  Goddabd,  Kii*! 
Barrister*at-Law. 
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ein  a  daim  lor  any  amount  they  thooght  fit 
mesne  fyrofits.  They  might  have  said  £10,000, 
and  the  daun,  although  exorbitant,  would  not  have 
effeoted  the  validity  of  the  writ  It  is  said  that 
the  plaintifh  have  filed  an  affidavit  from  which 
it  appears  that  their  daim  was  not  made  for  mesne 
nroflts,  but  for  a  penalty— viz.,  double  value  for 
holding  over,  and  so  was  not  within  ord.  3,  r.  6 ; 
Imt  that  affidavit  in  no  way  invalidates  the  writ,  and 
the  order  which  the  learned  judge  has  made  is 
perfeotly  within  the  terms  of  the  writ,  bein^  an  order 
lorposseesion  and  mesne  profits  up  to  the  tmie  of  the 
plamtilBi  obtainxnff  possession. 

Then  it  is  urged  tnat  he  had  no  jurisdiction  to  give 
meme  profits  up  to  that  time,  and  that  he  could  only 
gi?e  them  up  to  the  date  of  his  order.  But  the  de- 
fcodant  had  written  a  letter  to  say  that  he  would  not 
go  out  of  possession,  and  that  possession  was  nine 
points  of  the  law.  The  learned  judge  saw  that  it  was 
unpoflsible  to  tell  when  the  defendant  would  give  up 
poeenesion,  and  that  it  would  be  usdess  to  give  mesne 
profits  only  up  to  the  time  of  his  order.  The  learned 
jadge  in  my  opinion  was  quite  right  in  giving  mesne 
profits  up  to  the  time  of  possession  being  obtained. 

BiOBY,  L.J. — 1  am  of  the  same  opinion.  The 
onl^  difficulty  which  I  felt  on  the  fint  point  was 
owmg  to  my  want  of  knowledge  of  the  practice  in 
these  oases.  I  did  not  know  whether  it  was  not 
incumbent  on  the  plaintifEs  to  state  in  the  writ  the 
amount  they  were  prepared  to  stand  by.  But  it  was 
admitted  that  there  was  no  rule  or  practice  to  that 
eftct,  and  I  take  it  that  even  if  an  exaggerated 
amount  is  claimed,  it  will  not  make  the  writ  bad. 
The  writ,  then,  is  perfeotlv  good.  I  give  no  opinion 
upon  the  question  whether  double  value  for  six 
months  might  have  been  recovered  in  this  form  of 
proceeding;  it  was  not  claimed  by  the  writ,  and 
therefore  does  not  come  in  question.  In  tiiese  days 
no  judge  is  bound  to  go  back  and  trace  out  the  origm 
of  his  jurisdiction.  He  finds  that  he  has  jurisdiction 
to  make  an  order  for  recovery  of  the  land  and  pay- 
ment of  mesne  profits,  and  he  was  quite  riffht  in 
making  an  order  for  the  payment  of  mesne  profits  till 
the  time  when  the  plaintiffs  obtain  possession.  It 
would  have  been  wrong  to  drive  the  plidntifb  to  bring 
a  leoond  action. 

The  ai^>eal  will  be  dismissed,  with  costs. 

Appeal  dismi»9ed, 

SolioitorBy  F.  A.  Budall;  Rowdiffea,  Bawle,  &  Co. 
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From  Ohan.  Div. 
(Lhndley,  I#opes,  and  V     May  24,  25, 27 ;  June  3, 
Big>y>  ^JJ') 

Daltov  v.  FnzaERALD.  (a.) 

Etioppel — SeMement  of  land  by  grantor  hawM  no  iiUe 
—Aequiaiiion  of  pouet8ory  UUe  by  tenant  for  life — 
BighU  of  remaindermen — 8tattUe  of  LimitoUone — 
3  ift  4  WiU.  4,  c  27,  a.  34. 

A.  Mained  in  1867  poeeeaeion  of  land  under  a 
mttiemeni  made  in  1842  whereby  an  estate  was  limited 
to  him  for  life,  vfith  remainder  over.  The  settlor  had 
so  tiUe  to  the  land  in  question. 

Hddf  that  A,t  and  tJiose  claiming  through  A,,  were 
estopped  from,  eetting  up  as  against  the  remaindermen 
amy  title  adveree  to  the  deed  of  settlement'-^.g,,  a  title 
by  possession  under  the  Statutes  of  Limitation, 

fiawksbee  v.  Hawksbee,  11  Mare.  230,  and  Board  v. 

(a.)  Reported  by  W.  Shauxiboss  Gk>DDABD,  Esq., 
Banister-at-Law. 


Board,  22  W.  B.  206,  L.  B.  9  Q.  B.  48,  approved  and 
adopted. 

Appeal  of  the  defendants  from  a  decision  of  Stir- 
ling, J.  (reported  [1897]  1  Gh.  440). 

The  facts  sufficiently  appear  from  the  written  judg- 
ment of  Undley,  L. J. 

EUon,  Q.Cy  Buckley,  Q.C.,  and  Carson,  for  the 
appellants. — ^These  landjB  can  under  no  droumstances 
fall  within  the  settlement  of  1842.  It  conferred  no 
beneficial  interest  on  anybody  other  than  what  the 
will  of  John  Dalton  gave,  and  there  was  obviously  a 
mistake.  John  Dalton  at  the  date  of  hie  death  left 
two  co-heiresses,  his  daughters  Elizabeth  and  Lucy. 
Lucy,  who  was  a  married  woman,  executed  the  deed, 
but  it  was  never  acknowledged,  and  was  therefore 
inoperative.  Elizabeth  could  only  deal  with  her  own 
moiety ;  she  intended  the  trustees  to  grant  the  lands 
in  ignorance  of  her  rights,  and  this  cannot  op^te  as 
an  estoppel:  Carpenter  v.  BuUer,  8  M.  &  W.  209; 
Shelford's  Beal  Property  Statutes,  9th  ed.,  p.  258. 
There  are  two  classes  of  cases :  (1)  where  a  testator 
without  title  makes  an  effective  devise  assuming  a 
good  title :  Board  v.  Board,  22  W.  B.  206,  L.  B.  9 
Q.  B.  48;  Hawksbee  v.  Hawksbee,  11  Hare,  230; 
(2)  where  a  testator  having  a  good  title  makes  an 
ineffective  devise :  Paine  v.  Jones,  22  W.  B.  837,  L.  B. 
18  Eq.  320,  and  In  re  Springer's  EstaU,  25  W.  B.  815, 
6  Oh.  D.  1.  This  case  faUs  within  the  second  class. 
[Thej  also  referred  to  KemagJian  v.  M'Nally,  12  Ir. 
Gh.  B^.  89 ;  ScoU  v.  Niaxm,  3  Dru.  &  Warr.  388.] 
Kemaghan  v.  M'NaUy  was  supposed  to  apply  the 
principles  of  other  cases,  but  it  was  a  misapplication 
of  prindples,  and  the  arguments  which  showed  them 
to  be  right  showed  that  case  to  be  wrong. 

Hastings,  Q.C.,  and  Prior,  for  the  respondent. 

Cur.  adv.  vuU. 

June  3.~LiNDL]EY,  L. J.— The  question  raised  by 
this  appeal  is  whether  the  plaintiff  is  entitled  to  eject 
the  defendants  from  certain  lands  in  Bulk  in  the 
county  of  Lancaster.  In  1894  Sir  Qerald  Fitzgerald 
died,  seised  and  in  possession  of  tiie  lands  in  question. 
The  plaintiff  says  that  Sir  Qerald  was  tenant  for  life 
only  under  a  deed  of  1842,  and  the  plaintiff  daims 
as  entitled  in  remainder  under  the  same  deed.  The 
defendants  say  that,  although  Sir  Gerald  entered 
upon  and  enjoyed  the  lands  as  tenant  for  life  only, 
and  believed  himself  to  be  so,  yet  that  this  was  a 
mistake,  and  that  when  he  died  he  was  really  tenant 
in  fee,  and  that  he  devised  the  lands  to  the  defen- 
dants on  certain  trusts.  On  Ids  death  they  entered 
on  the  lands,  AlMmii^  to  be  entitled  to  do  so  as  the 
trustees  of  his  will,  and  in  that  character  and  under 
that  title  they  defend  this  action.  The  defendants, 
however,  further  contend  thai^  even  if  they^  have  no 
title,  they  are  in  possession,  and  that  the  plaintiff  has 
no  title,  and  cannot  therefore  eject  them.  Stirling, 
J.,  decided  in  favour  of  the  dbEuntiff.  I  will  first 
examine  the  question  of  title.  The  right  of  the  plain- 
tiff to  qeot  the  defendants  will  then  be  easily  disposed 
of» 

Under  John  Dalton's  will  of  1828  the  lands  in 
question,  if  comprised  in  it,  would  in  1842  have  been 
vested  in  trnsteies  upon  trust  to  convey  them  to  the 
persons  then  equitably  entitied  to  them  under  the 
umitations  contained  in  the  wiU.  It  was  contended 
by  the  defendants,  and  I  will  assume  correctly,  that 
the  lands  in  question  did  not  pass  by  this  wilL  It  is 
tolerably  plain  that  everyone  interested  in  the  will 
thought  that  the  lands  were  comprised  therein.  In 
1842  the  trustees  of  the  will,  acting,  as  they  and 
everyone  else  supposed,  in  conformity  therewith, 
conveyed  the  legiQ  estate  in  the  lands  comprised  in 
the  wul,  and  also,  in  express  terms,  the  lands  in  Bulk 
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whioh  are  now  in  qnestion,  to  the  persons  who  would 
have  been  equitaoly  entitled  to  them  if  they  had 
passed  by  the  will.  The  daughters  and  oo-heiresses 
of  the  testator,  to  whom,  aoooraing  to  the  defendants, 
these  lands  had  descended,  were  parties  to  this  con- 
yeyance,  but  they  were  not  conveying  parties,  nor 
did  the  daughter  who  was  then  married  acknowledge 
the  deed  under  the  Fines  and  Beooveries  Abolition 
Act. 

Under  the  deed  of  1842  the  lands  in  question  were 
conveyed  so  that,  in  the  events  which  have  happened, 
they  legally  vested  according  to  the  deed  (1)  in  the 
testator's  two  daughters  and  oo-heiresses  for  their 
lives ;  (2)  in  the  testator's  nephew.  Sir  James  Fitz- 
gerald, for  life ;  (3)  in  Sir  Gerald  Fitzgerald  for  life  ; 
(4)  in  the  plaintiff  for  life.  The  surviving  daughter 
and  oo-heuess  died  in  1861,  and  Sir  James  Fitzgerald 
then  entered  into  possession  as  tenant  for  life.  He 
died  in  .1867,  and  then  Sir  Gerald  Fitzgerald  took 
possession  as  tenant  for  life,  and  he  died  in  February, 
1894.  Shortly  before  his  death,  however,  he  seems 
to  have  been  advised  that  the  lands  in  question  had 
not  passed  under  the  will  of  1828,  and  that  the  deed 
of  1842  was  inoperative  as  to  them,  and  on  the  3rd  of 
January,  1894,  he  procured  himself  to  be  registered 
under  the  Land  Transfer  Act  of  1875  as  owner  in  fee 
in  possession.  He  did  this  without  notice  to  anyone 
interested  in  disputing  his  claim.  He  left  a  will  or 
codicil  devising  these  lands  to  the  defendants  upon 
certain  trusts,  and  they  claim  the  lands  accordingly. 
The  fact  that  Sir  James  Fitzgerald,  and  after  him  Sir 
Gerald  Fitzgerald,  took  and  held  possession  as  tenants 
for  life  under  the  deed  of  1842,  and  not  otherwise,  is 
conclusively  proved  by  the  numerous  dealings  with 
those  estates  by  them  in  their  lifetimes.  It  is  not 
necessary  to  refer  to  them  at  length. 

Now,  it  is  contended  by  the  defendants  that,  if  the 
lands  in  question  were  not  comprised  in  the  will  of 
1828,  the  deed  of  1842  was  inoperative  as  a  conveyance 
of  them,  and  that  Sir  Gerald  Fitzgerald  acquired  a 
good  tide  to  these  lands  by  the  Statute  of  Limita- 
tions, and  that  he  was  entitied,  and  that  the  defen- 
dants as  his  devisees  are  entitled  to  set  up  the  title  so 
acquired  against  the  plaintiff,  who  claims  the  lands  in 
remainder  under  the  deed  of  1842.  This  contention 
is  really  based  on  a  misconception  of  section  34  of  3 
&  4  Will.  4,  c.  27,  which  extinguishes  the  right  and 
title  of  the  person  against  whom  the  statute  has  run. 
That  section  does  not  confer  a  statutory  title  against 
everybody  upon  the  person  in  whose  favour  the  statute 
has  run,  although  it  does  as  against  those  persons 
whose  rights  are  barred  by  the  statute.  This  was 
pointed  out  by  Martin,  B.,  in  Anstee  v.  Nelrru,  4 
W.  B.  612,  1  H.  &  N.  225,  at  p.  232,  when  he  said 
that  ''the  Statute  of  Limitations  can  never  be  so 
construed  that  a  person  claiming  a  life  estate  under  a 
will  shall  enter,  and  then  say  that  such  possession  was 
unlawful,  so  as  to  give  his  heir  a  right  against  the 
remainderman."  This  was  approved  as  good  sense 
and  good  law  in  Board  v.  Boara,  Hie  misconception 
as  to  the  effect  of  the  statute  is  extremely  well  put  in 
the  following  passage  in  Pollock  and  Wright  -on 
Possession,  at  p.  95  :  <'  It  would  be  possible  at  first 
sight  to  suppose  that,  as  between  a  succession  of 
independent  occupiers  who  were  sJl  wrongdoers  as 
against  the  true  owner,  the  law  must  be  indifferent, 
with  the  result  of  conferring  an  absolute  title  upon 
the  person  who  happens  to  be  in  possession  when  the 
time  of  limitation  expires.  Beflection,  however, 
shows  this  to  be  contrary  to  the  reason  and  principles 
of  the  law.  Possession  being  once  admitted  to  be  a 
root  of  title,  every  possession  must  create  a  title  which, 
as  against  all  subsequent  intruders,  has  all  the 
incidents  and  advantages  of  a  true  title.  William  is 
the  possessor  and  apparent  owner  of  a  house ;  in  that 


house  he  dies ;  we  will  suppose  him  to  die  intestate. 
John,  wron^  supposing  himself  to  be  entitled  ai 
the  heir  of  William,  enters  and  occupies  the  hoiuo. 
Peter  is  really  William's  heir,  but  ignorant  of  the 
facts ;  in  course  of  time,  having  obtained  informatioa 
and  advice,  he  sues  John.  It  turns  out  that  William 
had  disseised  Giles  the  true  owner,  by  mere  enoroaoh- 
ment  or  in  some  other  way,  and  would  have  had  no 
answer  to  an  action  brought  by  €Kles  or  his  aasigiu 
to  recover  the  land.  But  since  William's  death  the 
period  of  limitation  has  expired,  and  the  right  of 
Giles  is  extinguished.  Oan  John  use  this  as  a  defence 
against  Peter  P  No  ;  for  the  statute  has  nothing  to 
say,  for  better  or  worse,  about  the  person  in  aSoal 
possession,  or  the  relative  worth  of  the  qualified 
rights  to  possess  which  may  have  arisen  while  time 
was  running  against  the  true  owner.  It  says  that 
Giles,  and  those  who  have,  or  would  have  had,  his 
estate,  shall  not  from  henceforth  sue  any  one ;  it  does 
not  say  that  Peter  shall  not  sue  John.  Whether 
some  one  has  a  higher  title  or  not,  Peter  has  a  better 
title  than  John,  as  he  would  have  had  though  the 
true  owner's  claim  were  still  enforceable.  In  the 
language  of  the  modem  authorities,  '  possession  is 
good  title ' — ^nothing  less—'  against  all  but  the  true 
owner.' " 

When  the  authorities  are  examined  they  axe  all  in 
favour  of  the  plaintiff;  none  really  support  the  defen- 
dants' contention.     Board  v.  Board  is,  in  my  opinion, 
clearly  in  point,  and  clearly  right.  Whether  Kemaghan 
V.  WNaUy  did  not  go  too  far  it  is  not  necessary  to 
consider.      I  have  great  difficulty  in  reconciling  it 
with  Sir  E.   Sugden's  previous  decision  in  Scait  v. 
Nixon.    Paine  v.  Jones  is  intelligible  having  regard  to 
the  facts  of  that  case.    The  widow,  who  had  entered 
as  tenant  for  life  under  a  will  which  did  not  pass  the 
lands  in  question,  was  allowed  by  the  court  (under 
circumstances  which  do  not  appear)  to  exdade  them 
from  a  conveyance  to  new  trustees,  and  she  was 
allowed  to  keep  possession  of  them  after  it  had  been 
ascertained  that  she  had  no  right  to  them.    Bat  I  am 
not  satisfied  of  the  soundness  of  the  distinction  drawn 
by  Malins,  Y.C.,  between  cases  of  persons  having  no 
title  under  a  will  because  it   does  not  porport  to 
include  the  lands  they  claim,  although  they  believe 
that  it  does,  and  persons  claiming  under  a  will  which 
purports  to  deal  with  land  to  which  the  testator  has 
no  title,  although  he  thought  he  had.    Ko  doubt  a 
person  may  by  mistake  treat  himself  as  tenant  for  life 
of  property  of  which  he  is  himself  the  owner,  and 
such  a  mistake  can  be  set  right  unless  he  has  so  acted 
as  to  render  a  rectification  of  the  mistake  unjust  to 
others.     But  the   distinction  drawn  by   the  Yioe- 
Chancellor,    although    it    would    include     suoh    a 
case,    goes    much    further,    and    unless     Testrioted 
it  seems  to  me  likely  to  lead  to  error*     That  case, 
which   is   the  one   principally  relied  upon  by  the 
defendants,  is  not  really  an  authority  for  tnensi,  owing 
to  its  pecuHar  facts.    Nor  is  the  passage   read  f rcHS 
Sir  G.  Jessel's  judgment  in  /»  re  Stringer.     What  he 
was  objecting  to  (6  Oh.  D.,  p.  10)  was  the  extensinn 
of  the  doctrine  of  estoppel  to  tenants  for  life  who  do 
not  dispute  their  testator's  title,  but  who  do  dispute 
the  legal  validity  of  their  dispositions  of  property 
which  was  their  own.    It  appears  to  me  olear  that 
Sir  Gerald  Fitzgerald  never  acquired  a  legal  title  to 
tiiese  lands  by  the  Statute  of  Limitationa  as  against 
the  plaintiff,  and  that  as  between  them  the  deed  of 
1842  regulates  their  rights.    The  defendants^  as  Sir 
Gerald's  devisees,  are  ia  no  better  position  than  be 
was,  and,  so  far  as  title  is  ooncemed,  the  plaintiff  is 
entitied  to  the   lands   in   question  for    fife   under 
the  above  deed.     I  pass  now  to  the   defendanf i 
contention  that,  being  in  possession  it  matters  not 
by  what  tiUe,  and  that  it  is   sufficient    to   sbov 
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that  the  lands  did  not  vest  in  the  tnuteeB  of  the 
wOl  of  1828,  and  were  therefore  nni^feoted  by  the 
deed  of  1842,  and  do  not  therefore  belong  to  the 
jdaintiff.  If  the  defendants  had  entered,  olauning  no 
title  under  Gerald  Sitsgerald,  this  point  wonld  require 
attention,  bat  in  truth  it  does  not  arise.  The  de- 
fendants are  trustees  of  his  will,  and  as  such  they 
defend  this  action.  We  need  not  consider  whether  as 
squatters,  claiming  no  title  themselyes,  there  would 
be  any  difflcnlty  in  ejecting  them.  The  appeal  must 
be  dismissed,  with  costs. 

LoPBS,  L.J. — I  do  not  propose  to  re-state  the  facts 
of  this  case  so  fully  stated  in  the  court  below,  but 
wOl  content  myself  by  enunciating    the   principles 
of  law  applicable  to  those  facts.    When  certain  facts 
in  the  case  are  rightly  understood,  it  does  not  appear 
to  me  to  be  a  case  of  difficulty,  and  is  covered  by 
anthority.    It  is  to  be  assumed  that  the  lands  of  Bulk 
did  not  pass  under  the  will,  and  were  subsequently 
erroneously  settled  with  other  lands  by  the  deed  of 
1842,  whidi  deed  gave  Sir  Qerald  Fitzgerald  a  life 
interest  in  the  property  so  settled.    He  really  had  no 
title  to  the  lands  of  Bulk,  but  entered  into  possession 
of  them  under  the  deed  of  1842,  ezercisinff  powers 
conferred  by  that  deed,  such  as  the  powers  of  jointur- 
ing and  charging  portions  for  younger  children.    He 
also  paid  succession  duty  as  tenant  for  life.    The 
effect  of  the  deed  was  to  confer  a  legal  title  on  the 
beneficiaries  under  the  deed,  of  whom  the  plaintiff  was 
one.    Sir  G^erald  Fitzgerald  remained  in  possession  of 
the  lands  of  Bulk  sufficiently  long  to  entitle  him  to 
the  property  under  the  Statute  of  Limitations,  if 
be  is  not  estopped.      The  defendants  are  devisees 
of   Sir  Qerald  Fitzgerald,  and    '*  are  his  privies." 
Estoppel    binds    not    only   the    parties     out   the 
privies.    The  defendants,  therefore,  are  in  no  better 
position  than  Sir  Gerald  Fitzgerald,  and  if  he  was 
estopped,  they  are  estopped.    If  a  person  obtains 
possession  of  land,  daimmg  under  a  will  or  a  deed, 
be  cannot  afterwards  set  up  anoilier  title  to  the  land 
against  the  will  or  deed,  though  the  deed  or  will  did 
not  operate  to  pass  the  land  in  question.    It  is  said 
the  property  passed  by  the  will,  and  not  by  the  deed. 
Bat  how  can  this  be  said  about  the  lands  of  Bulk  P 
Ihey  were  not  included  in  the  will,  but  were  settled, 
or,  at  any  rate,  were  purported  to  be  settled,  by  the 
deed.    A  person  having  no  title  to  land  settles  it  on 
A.  for  life  with  remainder  to  B.    A.  enters  and  takes 
possession  and  deals  with  the  property  as  tenant  for 
me;  that  person  is  estopped  from  telling  the  truth  ; 
bis  month  is  shut— he  has  availed  himself  of  the 
settlement  for  the  purpose  of  obtaining  possession  of 
the  land,  and  he  cannot  afterwards  se&  to  invalidate 
tiiat  whioh  enabled  him  to  obtain  possession,  and 
this  though   subsequently  he  may  luave  acquired  a 
good  title.      If  a  man  obtains  possession  of  land, 
claiming  under  a  deed  or  wiU,  he  cannot  aftorwards 
set  up  another  title  to  the  land  against  the  will  or 
deed,  thoag^h  it  did  not  operate  to  pass  tiie  land  in 
question ;  and  if  he  remain  in  possession  till  twelve 

rin  have  elapsed  and  the  title  of  the  testator's  heir 
exiingaiBhed,  he  cannot  claim  by  possession  an 
interest  in  tbe  property  different  from  that  whidh  he 
would  have  taken  if  the  property  had  passed  by  the 
win  or  deed.  If  the  interest  devised  to  him  by  the 
wiD  is  a  life  estate  the  devisees  or  grantees  in 
nmainder  will  be  entitled  to  enter  when  that  estate 
detenninea— and  not  only  is  a  person  who  enters 
under  a  will  or  a  deed  estoppea  from  setting  up  a 
title  advene  to  the  will  or  deed,  but  anyone  who 
gains  poaaosairm  through  a  person  interested  in  the 
bod  nnder  the  will  or  deed  is  bound  by  the  same 
principle  of  estoppel:  Hawhshee  v.  Hawkshee ; 
Beard  r.   Board,  which  latter  case   in   my  judg- 


ment governs  the  case  now  under  consideration.  I 
am  of  opinion  that  the  doctrine  of  estoppel  applies  to 
this  case,  and  that  Sir  Gerald  Fitzgenld  and  all 
persons  claiming  under  him  are  precluded  from 
denying  that  the  settlement  was  effectual.  The 
appeal  must  be  dismissed,  with  costs. 

BiGBY,  L.J.— I  do  not  think  itnecessary  to  re-state 
the  terms  of  the  settlement  of  1842.    Possession  was 
held  under  the  terms  of  it  from  1842  to  1867,    The 
plaintiff,  claiming  possession  as  tenant  for  life  under 
the  settlement  of  1842,  among  other  contentions,  set 
up  the  contention  that  the  defendants,  as  deriving 
title  under  Sir  Gerald    Fitzgerald,    were  estopped 
(whatever  the  real  title  might  have  been]  from  dis- 
putinic  the  right  of  the  plaintiff  under  the  settlement 
of  1842.     Assuming  in  favour  of  the  defendants  that 
no  estate  in  the  lands  in  question  passed  by  the  settle- 
ment, I  am  of  opinion  that  this  contention  on  the 
part  of  the  plaintiff  must  succeed,  and  therefore  that 
it  is  not  necessary  to  go  into  any  other  point  argued. 
It  was  indeed  argued  that,  on  the  face  of  the  settle- 
ment, the  want  of  title  of  the  grantors  sufficiently 
appeared  to  prevent  an  estoppel ;  but  on  this  point  I 
agree    with  Stirling,    J.      I    am    quite    unable    to 
distinguish  the  present  case  from    that    of    Board 
V.  Board,  the    authority  of    which  has    not    been 
questioDed  and  cannot  in  my  judgment  be  success- 
fully questioned.     This  case  arises  under  a  deed,  and 
not  under  a  will,  bat  the  doctrine  of  Board  v.  Board 
is  no  part  of  the  law  of  wills,  and  depends  only  upon 
an  estate  beinff  taken  under  an  instrument,  whatever 
it  may  be.    It  follows  that  it  would  be  useless  to 
inquire  further  into  the  validity  of  the  settlement  of 
1842,  the  very  principle  of  the  decision  being  that  no 
inquiry  into  the  title  is  permissible  on  tlie  part  of  a 
person  who  himself  enterod  by  virtue  of  the  settle- 
ment or  of  persons  claiming  through  him.     I  abstain 
therefore  from  commenting  upon  any  other  part  of 
the  case  on  the  ground  of  uie  irrelevancy  of  all  other 
considerations  set  up.     I  will  add  that  for  my  part 
I  do  not  desire  to  express  any  doubt  as  to  the  cases 
of  Paine  v.   Jones  and  In  re  Stringer.     I  consider 
them  irrelevant  to  the  present  case.     I  feel  the  same 
difficulty  in  reconciling  the  decision  in  Kernaghan  v. 
APNally  with  Lord  St.  Leonards*  decision  in  Scott  v. 
Nixon    that  has   been   expressed    by    my    brother 
Lindley. 

Appeal  dismissed. 

Solicitors,  Carlisle,  Unna,  Rider,  &  Heaton;  U,  B, 
Bell. 


WiA  Court  of  Swtiu. 

iHawHns^Jd  Wright,  JJ.)}        ^^^'^'  ^^^^^ 

THB  G&AITD  JUNOTION  WaTB&WOBKS  COMPANY 
{Appellants)  v.  Dayibs  {Respondent),  (a.) 

WcUer — Rating — Annual  value — House  and  garden — 
Supply  of  water  for  domestic  purposes— Basis  of 
assessment — Justices — Exclusion  of  part  of  premises 
— Orand  Junction  Waterworks  Act,  1852  (15  db 
16  Vict.  c.  dvii.),  s.  46— Waterworks  Clauses  Act, 
1847  (10  d:  11  Vict.  c.  17),  s.  68. 

Section  68  of  the  Waterworks  Clauses  Act,  1847, 
provides  that  the  water  rate  shall  be  payable  according 
to  the  annual  value  of  the  **  tenement  supplied  with 


(a.)  Beported  by  Sir  Shsrston  Baxbb,  Bart, 
Barrister-at-Law. 
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toatert**  and  if  any  dtapute  arise  <u  to  such  value,  the 
$ame  shall  he  determined  hy  hoo  justices, 

HeUdf  that  the  jusHces,  in  determining  under  this 
section  the  annual  value  of  premises  consisting  of  a 
dweUing'house  and  garden  occwpied  <u  one  residence, 
cannot  exclude  the  garden  or  any  part  of  the  premises, 
hut  must  take  into  consideration  the  whole  premises  as 
being  the  '*  tenement  supplied  with  water,** 


Case  stated  b^ 
polioe  ooort, 
■ex. 


I  o!  the  peace  sitting  at  the 
Qtford,  in  the  oonnty  of  Ifiddle- 


The  appellants  and  respondent  appeared  before  the 
jufltioes,  upon  an  application  to  the  jostioes  by  the 
respondent  under  section  68  of  the  Waterworks 
Clauses  Act,  1847  (10  &  11  Vict.  o.  17),  which  pro- 
vides :  *'  The  water  rates,  except  as  hereinafter  and  in 
the  special  Act  mentioned,  shall  be  paid  by  and  be 
reooyerable  from  the  person  requiring,  receiving,  or 
nsinff  the  supply  of  water,  and  shall  m  payable  ao- 
cordmg  to  the  annual  value  of  the  tenement  supplied 
with  water,  and  if  any  dispute  arise  as  to  such  value 
the  same  shall  be  determined  by  two  justices.*' 

The  application  was  to  determine  the  value  of  a 
certain  tenement  known  as  No.  1,  Grange-road, 
Balinff,  supplied  with  water  by  the  appellants,  and 
owned  ana  occupied  by  the  respondent,  a  dispute 
havxiu^  arisen  as  to  such  annual  value  between  the 
appelumts  and  the  respondent.  The  tenement  u  out- 
side the  area  to  which  the  Water  Bate  Definition  Act, 
1886  (48  &  49  Vict.  c.  34),  applies. 

By  section  46  of  the  Qrand  Junction  Waterworks 
Act,  1862  (16  &  16  Vict.  c.  civii.),  it  is  enacted  that 
the  appellant  company  *'  shall,  at  the  request  of  the 
owner  or  occupier  of  any  house  in  any  street  within 
the  limits  of  this  Act  in  which  any  pipe  of  the  com- 
pany shall  be  laid,  furnish  a  supply  of  water  for 
domestic  purposes  where  the  annual  value  of  the 
dwcdling-house  or  other  place  supplied  shall  not  ex- 
ceed £200  at  a  rate  per  centum  per  annum  on  sudi 
value  not  exceeding  £4,"  &c. 

By  section  48  it  is  enacted  that  '*  a  supply  of  water 
for  domestic  purposes  shall  not  include  a  supply  of 
water  ...  for  gardens,  fountains,  or  ornamental 
purposes." 

By  section  49  it  is  enacted  that  '*  the  company  mav 
supply  any  person  or  body  within  their  limits  with 
water  to  be  used  within  such  Hmits  for  other  than 
domestic  purposes  at  such  rate  and  upon  such  terms 
and  conditions  as  shall  be  agreed  upon,'*  ftc. 

The  Waterworks  Glauses  Act,  1847  (except  the  pro- 
visions with  respect  to  the  communication  pipes  to  be 
laid  by  the  undertakers  and  section  35)  was  incorpor- 
ated with  this  private  Act. 

The  inemises  in  question  consisted  of  a  dwelling- 
house  with  a  gravelled  appcoadh  in  front  and  garden 
at  the  back,  consisting  in  part  of  lawn  and  in  part  of 
kitchen-garden,  with  greenhouse  and  tool-shed.  The 
whole  of  the  premises  were  occupied  by  the  respon- 
dent as  a  residanoe,  and  the  garaen  and  the  other 
appurtenances  formed  part  of  the  curtilage  of  tiie 
house.  The  total  area  of  the  premises  was  a  little 
over  half-an-aore. 

The  appdlants  supply  the  respondent  with  water 
for  domestic  purpcwes  under  and  in  pursuance  of 
section  46  of  the  private  Act,  and  section  68  of  the 
Waterworks  Glauses  Act,  1847,  at  a  rate  according  to 
the  annual  value  of  the  tenement  supplied  with  water. 
The  respondent  has  also  under  throat  of  legal  pro- 
ceedings paid  to  the  cmpellants  for  the  use  of  water 
for  gwden  purposes  during  the  season  of  1896  the 
sum  of  one  ffuinea,  but  no  agreement  under  the  49tii 
section  of  the  Act  was  made  between  the  parties  lor 
the  supply  of  water  for  garden  purposes. 

The  question  at  issue  was  as  to  what  was  to  be 


taken  into  account  in  determining  the  annual  valne 
of  the  '*  tenement  supplied  with  water.'* 

For  the  appeUants  it  was  contended  that  the  tene- 
ment, the  annual  value  of  which  was  to  be  deter- 
mined, was  the  whole  area  of  the  premises  occupied 
by  the  respondent  as  one  undivided  tenement. 

For  the  respondent  it  was  contended  that  the 
tenement  was  the  dwelling-house  alone,  and  that  the 
garden  oueht  to  be  excluded  in  calcnlatfng  the  annual 
value  of  ue  "  tenement  supplied  with  water " ;  and 
the  respondent's  witnesses,  m  order  to  show  that  the 
ffarden  might  have  a  letting  value  apart  from  the 
house,  suggested  that  by  making  entranoes  sad 
dividing  off  the  premises  into  three  separate  parts,  the 
part  of  the  garden  consisting  of  lawn  might  be  let  aa 
a  lawn-tennis  ground,  the  remainder  of  the  girden 
might  be  let  as  a  kitchen  garden,  and  the  dwalfing- 
house  would  then  stand  with  only  a  small  ^ieoe  of 
ground  attached  to  it  The  appellants'  witneases 
asserted  that  such  suggestion  woula  completely  alter 
tiie  character  of  the  premises  and  decrease  their 
letting  value. 

The  justices  found  as  facts  that  the  annual  value  of 
the  whole  tenement  as  occupied  by  the  respondent 
was  £100;  but  that  the  annual  value  of  such  tene- 
ment, if  a  certain  portion  of  the  garden  were 
excluded,  was  then  £80;  and  that  such  piece  of 
garden,  although  occupied  by  the  respoodoit  as  part 
of  the  premises  and  not  divided  or  separated  in  any 
way,  floid  though  desirable  for  the  enjoyment  of  the 
premises,  might  have  been  separately  let. 

They  were  of  opinion  that  neither  the  respondent's 
nor  tlie  appellants'  contention  was  correct,  and  that 
in  arriving  at  the  annual  value  of  the  tenement  sup- 
plied with  water  they  had  to  make  a  special  aosess 
ment  for  water  purposes  only  for  the  purpose  ii  a 
domestic  supply,  flind  were  therefore  om^ed  to 
determine  what  quantil^  of  garden  should  in  their 
opinion  reasonabl  v  go  with  the  house. 

Thev  were  further  of  opinion  that  to  determine  the 
annual  value  of  the  tenement  they  ought  to  ooosidflr 
(1)  that  the  garden  is  by  the  statute  expressly  ex- 
cluded from  receiving  water  under  the  head  of 
domestic  purposes,  and  (2)  that  under  the  BriML 
Waterworks  Oo.  v.  Uren,  16  O.  B.  D.  637,  83  W.  B. 
Dig.  239,  and  the  cases  there  dted,  a  reasonable 
amount  of  garden  must  be  indnded  in  the  aaaess- 
ment  for  domestic  supply. 

It  appeared  to  the  justices  that  a  distiziot  and 
appredable  area  beyond  that  which  was  mnaonahle 
and  necesasry  for  tiie  enjoyment  of  the  dwelling- 
house  (having  regard  to  its  character  and  the  looaUty] 
—vis.,  the  back  or  kitchen  garden,  could  be  mevBted. 
and  form  by  itself  a  defined  unit  for  the  purpose  of 
separate  assessment  for  all  rating  demands^  as  it  was 
of  reasonable  sise  and  capable  of  being  divided  sad 
let  for  a  building  site  or  for  other  purposes. 

They  accordingly  held  that  the  annual  Talne  oi 
the  tenement  for  the  purposes  of  the  said  seotion  was 
£80. 

The  question  for  the  court  was  whether  the  jostioes 
wererightor  wrongin  law  in  holding  that  t&eiyluid 
to  make  a  special  assessment  only  for  water  porposes 

"         "      re  t£ere- 


for  the  purpose  of  a  domestic  supply,  and  i 
fore  entitled  to  determine  what  quantity  of  gazdsa 
should  reasonably  go  with  the  house  apeot  from  iiie 
fact  of  what  was  then  occupied  therewith,  and 
whether  they  were  right  or  wrong  in  exoliidSiig  a 
portion  of  the  garden  in  determining  the  aoiraal 
value  of  the  tenement  supplied  with  water.  H  tiie 
justices  were  wrong  the  assessment  was  to  be  laissd 
to  £100. 

Bosanquet,  Q.(7.(JBa»n  withhim),  fortheappeiOants.— 
Under  seotion  68  of  the  Waterworks  CUtqses  Act,  I8f  7t 
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what  has  to  be  assessed  is  the  annual  value  of  the 
"tenement  supplied  with  water.*'  The  tenement 
supplied  with  water  in  this  case  was  the  whole 
residential  tenement,  the  whole  premises  as  they 
existed  at  the  time  and  as  they  were  then  occupied  by 
the  respondent.  The  justices  therefore,  in  ascer- 
taining the  annual  value,  had  no  jurisdiction  to 
exclude  the  garden  or  any  part  of  the  garden  or  of 
the  premises,  but  they  were  bound  to  take  into  their 
consideration  the  whole  premises  as  they  then  stood 
and  were  occupied  by  the  respondent.  It  has  been 
said  that  by  making  entrances  and  oarrving  out  other 
alterations  the  parts  might  have  been  let  separately, 
but  the  respondent  has  not  chosen  to  separate  these 
parts,  and  until  he  does  so  what  has  to  be  assessed  is 
what  is  occupied  by  him  as  one  residence  and  one 
tenement:  Bristol  Water worha  Co,  v.  Uren^  15 
Q.  B.  D.  037 ;  West  Middlesex  Waterwiyrks  Co.  v.  Cvle- 
man,  33  W.  E.  549,  14  Q.  B.  D.  529;  Busby  v.  Chester- 
field  Waterwiyrks  and  Gas  Light  Co.,  6  W.  E.  515,  27 
L.  J.  M.  G.  174.  He  also  referred  to  and  read  the 
judgment  in  the  unreported  case  of  Lowe  ▼.  Lambeth 
Waterworks  Co,,  decided  by  Jessel,  M.E.,  in  1875,  and 
referred  to  in  the  judgment  of  A.  L.  Smith,  J.,  in  the 
Bristol  Waterworks  Co.  v.  Uren. 

E.  Shortt  (F.  Low  with  him),  for  the  respondent. — 
The  tenement  supplied  here  was  the  dwelling-house 
alone,  and  not  the  garden.  The  supply  in  this  case 
waa  a  supply  for  domestic  purposes  under  section  46 
of  the  private  Act,  and  by  section  48  a  supply  for 
domestic  purposes  does  not  include  a  supply  for  the 
garden.  The  garden  is  expressly  excluded  from  such 
supply,  and  if  the  garden  were  to  be  included  the 
supply  would  be  a  supply  to  the  garden  for  garden 
parjKMes,  and  would  be  regulated  by  agreement 
under  section  49  of  the  private  Act.  The  cases  cited 
are  not  much  in  point,  as  in  the  privi^te  Acts  in  ques- 
tion these  gardens  were  not  excluded,  whereas  in  this 
private  Act  gardens  are  excluded;  and  these  cases 
merely  say  what  were  domestic  purposes.  That  is 
not  material  here,  as  it  is  regulated  by  the  Act  The 
Act  excludes  from  domestic  purposes  certain  things, 
amongst  which  are  gardens.  Therefore  what  was 
supplied  here  was  the  dwelling-house  alone,  and  not 
the  garden,  and  the  garden  ought  to  be  excluded  from 
tlie  assessment.  If  the  whole  of  the  garden  ought 
not  to  be  excluded,  th^  it  was  a  pure  question  of 
fact  for  the  justices  to  determine  how  much  garden 
ought  reasonably  to  go  with  the  house.  That  is  a 
question  for  the  justtoes,  and  it  is  a  question  which 
they  have  dealt  with  by  including  a  certain  part  of 
the  garden  and  ezduding  another  part.  The  lustioes 
-were  right  in  the  prindpie  adopted,  and  their  decision 
ought  to  stand. 

Cur,  adv,  vuU, 

July  3. — ^The  judgment  of  the  court  was  read  by 

Hawkins,  J.— [The  learned  judge  stated  the 
facta,  and  proceeded :]  The  appellants  contended 
that  the  whole  area  of  the  premises  occupied  by  the 
respondent  as  one  individual  tenement  ought  to  be 
taken  into  account.  The  respondent  contended  that 
the  dwelltng-house  alone  ought  to  be  considered  and 
that  the  gaurden  ought  to  be  excluded.  After  hear- 
ing evidence  the  justices  found  as  a  fact  that  the 
annual  value  of  the  whole  was  £100 ;    but  that  a 

Sirtion  of  the  garden,  though  not  in  any  way 
vided  or  separated  from  the  rest  of  the  premises  and 
though  occupied  as  part  of  the  premises  and  though 
desirable  for  the  enjoyment  of  tne  premises,  might, 
tj  making  entrances,  cutting  off  ,a  great  part  of  the 
latchen  garden,  one  greenhouse  and  a  portion  of 
another,  fowl  houses,  and  a  coach  and  bicycle  house, 
lukTO  been  separately  let,  and  that  in  this  view  the 
annual  value  would  be  and  was  reduced  to  £80.    In 


my  opinion  the  justices  had  no  jurisdictioa  to  exclude 
such  portion  of  the  garden,  &c.,  from  Iheir  con- 
sideiation  in  determining  the  annual  value  of  the 
tenement  supplied  with  water.  The  68  bh  section  of 
the  Waterwom  Glauses  Act  of  1847  confers  upon 
them  no  authority  to  curtail  the  area,  or  to  alter  the 
boundaries  of  the  existing  tenement  and  to  reduce 
the  limits  of  the  garden  to  that  extent  which  they 
think  should  reasonably  go  with  the  house  by 
making  alterations  never  contemplated  by  the  owiier 
or  occupier  and  which  could  not  be  carried  out  with- 
out substantial  operations.  The  section  contemplates 
only  a  mere  valuation  of  the  existing  tenement  as  the 
owner  and  occupier  up  to  the  present  time  have 
chosen  to  enjoy  it.  The  whole,  in  my  opinion, 
forms  the  residential  tenement,  and  that  is  the  tene- 
ment supplied  with  water.  If  the  owner  and 
occupier  desire  to  curtail  the  area  they  can  do  so  for 
themselves,  and  when— if  at  all — ^they  have  done  so 
they  will  be  entitled  as  of  right  to  a  valuation  of  the 
curtailed  area.  The  reported  cases  mentioned  to  us 
in  the  course  of  the  arg^ument  do  not  throw  much 
light  on  the  question  immediately  before  us.  Still 
they  may  be  usefully  referred  to.  In  the  West  Middle- 
sex  Waterworks  Co.  v.  Coleman  water  was  supplied 
for  domestic  purposes  to  a  house  occupied  as  a 
licensed  public-house.  The  company  contended  that 
in  ascertaining  the  annual  value  for  the  water  rate 
the  fact  that  the  premises  were  licensed  should  be 
taken  into  consideration,  and  that  the  rate  should  not 
be  based  on  their  value  for  domestic  purposes  only, 
but  on  their  value  as  they  stood  and  as  they  were 
occupied,  and  the  court  held  that  this  contention  was 
correct.  In  the  Bristol  Waterworks  Co,  v.  Uren  A.  L. 
Smith,  J.,  intimated  the  view  of  himself  and  Mathew, 
J.,  to  be  that  a  garden  forming  part  of  the  amenities 
of  a  dwellinff-house  and  occupied  with  it  should  be 
treated  as  added  to  the  house  in  assessing  the  value 
of  liie  house.  In  this  I  entirely  agree.  In  the 
latter  case  tiie  case  of  Lowe  v.  Lambeth  Waterworks 
Co,,  decided  by  Jessel.  M.E.,  in  July,  1875,  was 
referred  to,  but  the  case  does  not  seem  to  have  been 
reported  in  any  of  the  regular  reports.  We  think, 
therefore,  the  justices  were  wrong,  and  that  the 
assessment  must  be  raised  to  £100. 
Appeal  allowed;  assessmmnJt  raised  to  £100. 
Solicitors  for  the  appellants,  Bircham  A  Co, 
Solicitor  for  the  respondent,  H,  P.  Davies* 
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Court  of  AppeaU 

From  Q.  B.  Div.  i 

(Lord  Esher,  M.E.,  and  A.  L«  [ 

Smith  and  Eigby,  L.JJ.}       ) 

Edwabds  V,  Steel,  Yottno,  &  Go.  (a.) 

Qjiip — Master  ^Seaman— Discharge  at  foreign  pori-^ 

Maintenance  and  passage  home — Deposit  of  sum  with 

consular  officer — Merchant  Shipping  Act,  1894  (57  (C; 

58  Vict,  c,  60),  s.  186,  sub-section  2  (d). 

The  plaintiff* s  service  as  a  seaman  on  board  a  ship  of 

the  defendants  having  terminated  at  a  foreign  jmrt,  the 

master  attended  before  the  British  consul  in  order  to 

comply  with  section  186,  sub-section  2  (d),  of  the  il/cr- 

chant  Shipping  Act,  1894,  which  enctcts  that  under  such 

circumstances  the  master  may  "  deposit  with  the  consular 

offker  such  a  sum  of  money  as  is  by  the  officer  deemed 

(a.)  Eeported  by  F.  Q.  EcroxsB,  Esq.,  Barrister- 
f^t-Law. 
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CouBT  OF  Appeal. 


aufficient  to  defray  the  expenses  of"  the  seaman^ s 
**  maintenance  and  passage  home."  The  consul  fixed  a 
sumy  which  the  master  paid,  and  the  consul  gave  the 
plaintiff  a  voucher  for  his  passage  home,  which,  how^ 
ever,  did  not  include  his  maintenance  on  board. 

Held,  that  the  master  had  complied  with  the  statute, 
and  that  no  action  lay  at  the  suit  of  the  seaman  against 
the  shipowners  to  recover  the  expenses  of  his  maintenance 
during  his  passage  home. 

Judgment  o/Oollms,  J.,  aDte,  p.  ^53,  affirmed. 

Appeal  from  the  judgment  of  Collins,  J.,  at  the 
trial  of  the  action  without  a  jury  (ante,  p.  553). 

The  action  was  brought  to  recover  expenses  in- 
curred by  the  plamtiff  by  reason  of  the  master  of  the 
defendants'  ship,  in  which  the  plaintiff  was  employed 
as  a  seaman,  having,  on  the  discharge  of  the  plaintiff 
at  a  foreign  port,  wrongfully  failed  to  comply  with 
the  provisions  of  section  186  of  the  Merchant  Ship- 
ping Act,  1894. 

The  plaintiff,  who  was  a  seaman  living  at  West 
Hartlepool,  signed  articles  for  a  voyaf^e  on  board  the 
defendants*  steamship  Capenor  from  West  Hartlepool 
to  any  port  or  ports  within  certain  limits  for  a  period 
not  exceeding  a  year,  and  back  to  a  final  port  of 
discharge  in  the  United  Kingdom  or  on  the  Continent 
of  Europe  between  the  Elbe  and  Brest,  at  the  master's 
discretion. 

On  the  termination  of  the  voyage  the  crew  were 
discharged  at  Antwerp,  and,  together  with  the  master 
of  the  ship,  they  attended  before  the  consul  for  the 
purpose  of  being  paid  their  wages.  The  consul 
required  the  master  to  give  a  guarantee  for  a  certain 
sum  to  cover  the  eiqpenses  of  the  crew's  passage  home, 
which  the  master  accordingly  did;  and  the  consul 
thereupon  arranged  with  the  men  to  pay  their  wages 
and  to  provide  them  with  a  passage  home,  offering 
them  all  a  passage  to  Grimsby,  which  they  all 
accepted.  Their  wages  were  paid  up  to  the  date  of 
their  discharge,  and  the  consul  made  out  and  handed 
to  them  Youdiers  for  their  passage  to  Grimsby.  The 
master  subsequently  paid  the  consul  the  guaranteed 
sum.  On  the  day  after  their  discharge  they  suled 
for  Grimsby.  The  plaintiff  had  to  pay  for  his  food 
during  the  -pasa&ge,  as  the  voucher  for  his  passage 
did  not  include  maintenanoe  on  board,  and  on  arriving 
at  Grimsby  he  had  to  pay  his  railway  fare  to  West 
Hartlepool. 

The  plaintiff  claimed  (1)  maintenance  and  expenses 
at  Antwerp  from  the  time  of  his  discharge  till  he 
sailed  for  Grimsby ;  (2)  maintenance  on  the  voyage 
from  Antwerp  to  Grimsby;  (3)  railway  fare  from 
Grimsby  to  West  Hartlepool. 

Section  186  of  the  Merchant  Shipping  Act,  1894, 
enacts  as  follows :  "  (1)  In  the  following  cases — 
namely,  ...(&)  where  the  service  of  any  seaman 
or  apprentice  belonging  to  any  British  ship  termin- 
ates at  any  port  out  of  her  Majesty's  dominions; 
.  .  .  (2)  the  master  shall  also,  besides  paying  the 
wages  to  which  the  seaman  or  apprentice  is  entitled, 
either  (a)  provide  him  with  adequate  employment  on 
board  some  other  British  ship  bound  to  the  port  in 
her  Majesty's  dominions  at  which  he  was  originally 
shipped,  or  to  a  port  in  the  United  Kingdom  agreed 
to  by  the  seaman,  or  {b)  furnish  the  means  of  sending 
him  back  to  some  such  port,  or  (c)  provide  him  with 
a  passage  home,  or  {d)  deposit  with  the  consular 
officer  .  .  .  such  a  sum  of  money  as  is  by  the 
officer      .      .  deemed   sufficient    to  defray  the 

expenses  of  his  maintenance  and  passage  home; 
.  •  •  (4)  if  the  master  fails,  without  reasonable 
cause,  to  comply  with  any  requirement  of  this  sec- 
tion, the  expenses  of  maintenance  or  passage  home, 
if  defrayed  by  the  seaman  or  apprentice,  shall  be 
recoverable  as  wages  due  to  him." 


Collins,  J.,  gave  judgment  for  the  defendants. 
The  plaintiff  appeal^. 

Robson,  Q.C.,  and  J,  D,  A.  Johnson,  for  the 
plaintiff. 

Joseph  Walton,  Q.C.,  and  Lewis  Noad,  for  the 
defendants. 

Lord  EsHBR,  M.B. — ^This  is  an  action  by  a  seaman 
against  shipowners  to  recover  something  which  he 
claims  to  be  entitied  to  over  and  above  his  wages. 
He  entered  into  an  agreement  of  employment  witb 
them,  and  by  that  agreement  he  might  be  discharged 
at  a  port  in  the  United  Kingdom,  or  at  one  of  certain 
ports  abroad,  of  which  Antwerp  was  one.  He  was 
discharged  at  Antwerp,  and  by  the  contract  he  was 
entitied  to  be  paid  his  wages  up  to  the  time  of  his 
discharge  and  nothing  more.  But  the  Merchant 
Shipping  Act  provides  that  he  shall  receive  something 
else  over  and  above  that  to  which  he  is  entitied  under 
the  contract.  Section  186  says  that  *'  where  the 
service  of  any  seaman  terminates  at  any  port  out  of 
her  Majesty's  dominions,  the  master  shall,  besides 
paying  the  wages  to  which  the  seaman  is  entitled  " — 
that  is,  in  this  case,  his  wages  till  he  was  discharged 
at  Antwerp — *<  either  (a)  provide  him  with  adeqiute 
employment  on  board  some  other  British  ship  bound 
to  the  port  in  her  Majesty's  dominions  at  which  he 
was  originally  shipped,  or  to  a  port  in  the  United 
Kingdom  agreed  to  by  the  seaman."  Taking  that 
clause  alone,  the  master  would  not  have  to  pay  the 
seaman  anything  ;  if  employment  were  found  for  the 
seaman  on  board  another  ship  he  would  receive 
wages  from  that  other  ship.  The  section  goes 
on,  '*  or  {b)  furnish  the  means  of  sending  him  back  to 
some  such  port."  The  master  would  do  that  if 
he  paid  some  other  ship  to  take  the  seaman  back  to 
such  a  port ;  or,  thougn  I  very  much  doubt  this,  he 
mifirht  possibly  do  it  by  giving  the  man  himself 
sufficient  money  to  find  his  own  passage.  ' '  Or  (c) 
provide  him  with  a  passage  home."  I  think  that 
that  does  not  mean  a  passage  to  any  port  in  the 
United  Kingdom.  I  am  inclined  to  think,  though  it 
is  not  necessary  to  decide  the  point,  that  it  means  to 
the  port  from  which  the  seaman  was  shipped,  or  to 
some  other  port  in  the  United  Kingdom  to  which  he 
may  agree  to  be  sent.  "  Or  {d)  deposit  with  the 
consular  officer  such  a  sum  of  money  as  is  by  the 
officer  deemed  sufficient  to  defray  the  expenses  of  hit 
maintenance  and  passage  home."  That  puts  on  the 
consular  officer  the  duty  of  determining  what  sum  of 
money  is  sufficient.  I  think  it  makes  him  the  arbitra- 
tor of  what  the  amount  should  be  without  appeal.  If 
the  master  deposits  with  the  consular  officer  the  turn 
so  determined,  no  action  can  lie  against  the  shipowner 
at  the  suit  of  tiie  seaman;  and  of  course  no  action  can 
lie  against  the  consular  officer. 

In  mv  opinion,  where  the  consular  officer  does 
undertake  to  send  a  seaman  home,  he  ought,  in  con- 
sidering the  sum  to  be  deposited,  to  include  not  only 
the  cost  of  the  passage,  but  also  the  maintenance  of 
the  seaman  during  the  voyage.  But  if  he  fails  to  do 
so,  there  is  no  remedy  against  the  shipowner.  If 
sub-section  {d)  is  complied  with,  the  seamaii  is  not 
entitled  to  anything  further.  The  plaintiff  here  also 
claims  maintenance  while  he  was  at  Antvrerp,  and 
his  train  fare  from  Grimsby  to  West  HartiepooL  As 
to  the  first,  the  Act  does  not  provide  for  the  payment 
of  any  such  maintenance,  and  as  to  the  second,  the 
plaintiff  cannot  claim  it,  having  agreed  to  be  sent  to 
Grimsby.    The  appeal  must  be  dismissed. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion. 
Sub-sections  (a),  (6),  and  (c)  deal  with  the  tionman 
and  the  shipower  alone.  Sub-section  {d)  brings  in 
the  consular  officer,  and  the  meaning  is  that  the 
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oonsular  officer  is  put  above  the  seaman  and  the  ship- 
owner, and  he  is  to  determine  what  sum  the  ship- 
owner is  to  deposit.  The  shipowner  must  obey,  and 
there  is  no  appeal.  Here  the  obligation  imposed  by 
the  sub-section  has  been  performed  by  the  shipowner, 
and  no  action  lies.  But  in  my  opinion  when  the 
congular  officer  comes  to  determine  the  amount  to  be 
deposited  by  a  master  under  sub-section  (d),  he  ought 
to  take  into  account  the  maintenance  of  the  seaman 
on  board  as  well  as  his  passage  home. 

BiOBY,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Pattinson  &  Brewer, 

Solicitors  for  the  defendants,  W,  A,  Crump  A  Son, 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and  A.  L.  [  May  6,  7 ;  July  16. 
Smith  and  Chitty,  L.JJ.)     j 

CONSERYATORS  OF    THE    BiYBR  THAMES    V,   SmEED, 

Dean,  &  Ck>.  and  Another,  (a.) 

River — Thames — Conservators — Right  to  take  sand  and 
gravel — *^  Bed  of  the  Thames  ^^ — Thames  Conservancy 
Act,  1894  (57  dc  58  Vict.  c.  clxxxvii.),  ss.  87,  238. 

By  section  87  of  the  Thames  Conservancy  Act,  1894, 
it  is  provided  that  it  shall  not  he  lawful  for  any  person 
other  than  the  conservators,  their  agents,  servants,  and 
workmen  to  dredge  or  raise  any  gravel,  sand,  ballast,  or 
other  substance  from  the  **  bed  of  the  Thames  "  without 
the  license  of  the  conservators. 

Held,  that  the  words  '*  bed  of  the  Thames  "  as  applied 
to  the  lower  and  tidal  portion  of  the  river  mean  the  soil 
of  the  river  between  ordinary  high'waier  mark  on  one 
side  of  the  river  and  ordinary  high-water  mark  on  the 
other  side.  The  right  of  the  owner  or  occupier  of  lands 
OH  the  banks  of  the  Thames  below  Staines  to  take  gravel 
and  sand  is  hot  preserved  by  section  238. 

Pearce  v.  Bunting,  [1896]  2  Q.  B.  360,  44  TT.  R, 
Dig,  142,  overruled. 

This  was  an  appeal  by  the  pleintiffs  from  the  judg- 
ment of  Bruce,  J. 

The  plaintififo  claimed  a  declaration  that  the  soil  of 
that  portion  of  the  Biver  Thames  known  as  Hadlei^h 
Kay  forms  part  of  the  bed  of  the  Biver  Thames  within 
the  meaning  of  section  87  of  the  Thames  Conservancy 
Act,  1894.  They  also  asked  for  an  injunction  to 
restrain  the  defendants,  their  servants,  or  agents  from 
dredging  and  raising  gravel,  sand,  ballast,  and  other 
Kubstanoes  in  that  portion  of  the  Biver  Thames 
known  as  Hadleigh  Bay  without  the  licence  of  the 
plaintidBs. 

The  plaintifflB  are  a  body  corporate  by  virtue  of 
section  5  of  the  Thames  Conservancy  Act,  1894. 

By  section  87  of  that  Act  it  is  provided  that  *'  any 
person,  with  and  in  aocordance  with  the  licence  of  the 
conservators,  and  under  the  hand  of  the  chairman  of 
the  conservators  or  the  secretary,  may  dredge  and 
raise  gravel,  sand,  ballast,  and  other  substances  from 
the  bed  of  the  Thames  (other  than  that  portion 
thereof  mentioned  as  reserved  to  her  Majesty  in  sec- 
tion 59  of  the  said  Act) ;  but  subject  to  the  provisions 
of  the  said  Act  it  shall  not  be  lawful  for  any  person 
other  than  the  conservators,  their  agents,  servants, 
and  workmen  to  dredge  or  raise  any  gravel,  sand, 
ballast,  or  other  substance  from  the  bed  of  the 
Thames  other  than  that  portion  thereof  mentioned  in 
the  said  section,  except  with  and  in  accordance  with 
such  licence ;  and  if  any  person  acts  in  contravention 

(a.)  Heported  by  E.  G.  Stillwell,  Esq.,  Barrister- 
at-Law. 


of  this  enactment,  he  shall  for  every  such  oftence 
be  liable  to  a  penalty  not  exceeding  twenty  pounds 
without  prejumce  to  any  other  remedy  or  proceeding 
against  him ;  provided  that  nothing  in  this  section 
shall  take  away  or  prejudice  or  affect  the  rights,  if 
any,  of  dredging  or  raising  gravel,  sand,  bsUast,  or 
other  substances  from  the  bed  of  the  Thames  above 
the  City  Stone  above  Staines,  which  would  have  been 
vested  in  or  exerciseable  by  owners  of  the  soil  of  such 
bed  if  this  Act  had  not  hom  passed." 

On  the  28th  of  September,  1896,  the  defendant, 
Thomas  Pearce,  who  was  at  the  time  in  the  employ 
of  the  defendants,  Smeed,  Dean,  &  Co.  (Limited),  and 
was  acting  with  their  authority  and  consent,  dug 
sand  at  a  place  called  Hadleigh  Bay,  in  the  county 
of  Essex,  which  is  between  high  and  low-water  mark 
of  the  Biver  Thames,  while  the  said  place  was  dry, 
and  placed  it  in  a  barge  then  lying  on  tiie  said  place. 
The  defendants  acted  thus  without  any  licence  of  the 
plaintiffs  authorizing  them  and  empowering  them  to 

do  80. 

By  their  defence  the  defendants  denied  that  what 
they  had  done  constituted  a  dredging  or  raising  of 
sand  within  the  meaning  of  section  87  of  the  said 
Act,  or  that  Hadleigh  Bay  is  a  part  of  the  "  bed  **  of 
the  Thames  within  the  meaning  of  the  said  Act. 

The  defendants  further  pleaded  that  they  did  such 
acts  by  virtue  of  a  licence  from  one  WiUiam  Foster, 
who  had  a  lease  of  Hadleigh  Bay  from  one  William 
Booth,  the  owner  thereof ;  in  the  alternative  the  said 
William  Booth  and  his  predecessors  in  title  had  taken 
sand  and  received  payments  for  licences  to  take 
sand  from  Hadleigh  Bavfrom  time  immemorial  with- 
out the  licence  of  the  plaintiffs. 

JeJf,  Q,0,,  and  J,  E,  Bankes,  appeared  on  behalf 
of  the  appellants. 

Channell,  Q.C.,  and  Scrutton,  for  the  respondents. 

The  arguments  of  counsel  sufficiently  appear  in  the 
following  written  judgments. 

July  16. — A.  L.  Smith,  L.J. — This  action  is  brought 
by  the  Conservators  of  the  Biver  Thames,  asking  for 
a  declaration  that  a  place  called  Hadleigh  Bay,  in  the 
county  of  Essex,  is  part  of  the  "  bed  of  the  Thames  ** 
within  the  meaning  of  section  87  of  the  Thames 
Conservancy  Act,  1894  (67  &  58  Vict.  c.  clxxxvii.), 
and  for  an  injunction  restraining  the  defendants  from 
dredging  and  raising  gravel,  sand,  ballast,  and  other 
substances  therefrom  without  the  lioence  of  the 
plainti£Gs«  Had  the  plaintiffs  asked  for  a  dechuration 
that  they  were  entitled  imder  that  section  to  license 
persons  to  dredge  and  raise  gravel,  sand,  and  other 
substances,  as  they  thought  fit,  from  the  place  in 
question,  irrespective  of  whether  such  dredging  and 
raising  was  for  the  purpose  of  preserving  and  foster- 
ing the  navigation  of  the  Thames,  for  reasons  here- 
after given,  I  should  have  said  that  the  plaintiffs 
would  not  have  been  entitled  to  it.  Hadleigh  Bay 
lies  adjacent  to  the  left  bank  of  the  Lower  ^Sbames 
within  the  jurisdiction  of  the  conservators,  and  is 
situated  between  the  high  and  low-water  marks  of 
the  river  at  ordinary  tides — i.e.,  when  the  tide  is  in, 
it  is  covered  with  water,  and  the  navigation  of  the 
Thames,  whether  for  profit  or  pleasure  (section  72) 
passes  and  repasses  over  it ;  and  when  the  tide  is  out 
it  forms  part  of  the  shore  of  the  river.  It  is  the  pro- 
perty of  Mr.  Booth,  whom  I  will  call  the  licensor  of 
the  defendants,  who  have  been  raising  sand  there- 
from without  the  licence  of  the  plaintiffs. 

The  view  I  take  of  the  Act  of  1894  is  this :  The 
conservators  are  a  statutory  body  brought  into 
existence  for  the  purpose  of  preserving,  improving, 
and  maintaining  the  navigation  of  the  Biver  Thames 
from  Cricklade  to  Yantlett  Creek  (and  they  have 
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some  jurisdiction  below  that  creek),  but  the  powers 
granted  to  them  by  the  Act  of  1894  are  all 
subservient  thereto,  and  except  for  these  purposes 
no  powers  are  granted  to  them  at  all.  I 
omit  the  powers  given  to  them  for  keeping  the 
waters  of  t^e  Thames  pure,  for  thfese  powers  have  no 
bearing  on  the  case.  Keeping  this  in  mind,  I  take 
first  of  all  fection  87  to  see  what  powers  are  thereby 
granted  to  the  conservators,  for  it  is  upon  the  true 
construction  of  this  section  that  the  decision  of  this 
case  depends.  The  section  is  as  follows :  [His 
lordship  re  id  the  section.]  It  must  here  be  noticed 
that  there  is  no  saving  clause  in  this  section  in 
favour  of  owners  of  the  soil  of  the  bed  of  the 
Thames  below  Staines,  though  it  is  argued  that 
such  a  saving  clause  should  be  read  into  tlus  section. 
I  will  deal  with  this  hereafter.  As  I  read  this  section 
it  empowers  the  conservators  to  grant  licences  to  persons 
to  dredge  and  raise  gravel  and  other  substances  from 
the  bed  of  the  lower  Thames,  and  it  prohibits  any- 
one not  a  licensee  (except  the  conservators  by  them- 
selves, their  agents  and  servants)  from  so  doing. 
!Now  the  question  is,  What  do  the  words  **from  the 
bed  of  the  Thames  other  than  that  portion  of  the 
bed  or  soil  or  shores  of  the  Thames  reserved  to  her 
Majesty  **  mean  ?  Do  they  mean  the  bed  of  the 
Thames  between  ordinary  high -water  mark  on  one 
side  and  ordinary  high-water  mark  on  the  other 
side  of  the  river  ?  or  do  they  mean  only  that  part  of 
the  bed  of  the  Thames  which  is  exdniive  of  the 
shores  P  There  is  certainly  no  such  limitation  in  the 
section.  Then  what  is  the  prima  facie  meaning  of 
the  words,  the  "  bed  of  the  Thames  "  ?.  In  my  judg- 
ment they  denote  that  portion  of  the  river  which  in 
the  ordinary  and  regular  course  of  nature  is  covered 
by  the  waters  of  the  river.  It  need  not  be  constantly 
covered  if  in  the  ordinary  course  of  things  it  is 
habitually  covered.  I  will  cite  a  passage  from  the  judg- 
ment of  an  American  case — namely,  that  of  the  State 
of  A  lalmvm  v.  State  if  Cleonjia^  23  Howard's  Rep.  Sup. 
Court  U.S.,  p.  505,  which  I  cited  in  my  judgment  in 
Hindson  v.  Ashhy,  ante.,  p.  252,  [1896]  2  Ch.  25,  for  it 
exactJy  conveys  what  I  understand  oy  the  meaning 
of  the  phrase  *'bed  of  a  river."  It  is  this:  "The 
bed  of  the  river  is  that  portion  of  its  soil  which  is 
alternately  covered  and  left  bare,  as  there  may  be  an 
increase  or  diminution  in  the  supply  of  water,  and 
which  is  adequate  to  contain  it  at  its  average  and 
mean  stage  during  the  entire  year  without  reference 
to  the  extraordinary  freshets  of  the  winter  or  spring 
or  the  extreme  droughts  of  summer  and  autumn." 
This,  when  applied  to  a  tidal  river,  means,  without 
reference  to  extraordinary  tides  at  any  time  of  the 
year.  This,  in  my  judgment  is  the  prima  facie 
meaning  of  the  words  "bed  of  the  Thames,"  and 
the  question  is,  In  the  Act  of  1894,  is  there  a  con- 
text which  causes  the  words  not  to  bear  their  primd 
facie  and  ordinary  meaning  ? 

In  the  unreported  case  in  1891  of  Ooolden  v.  The 
Conservators  of  the  Thames,  a  construction  was  placed 
by  the  House  of  Lords  upon 'the  words  "  bed  of  the 
Thames, '  *  as  used  in  section  6  of  the  Thames  Conservancy 
Act  of  1867,  which  Act,  although  repealed  by  the  Act 
of  1894,  has,  as  regards  sections  6  and  7  thereof,  in 
substance  been  re- enacted  in  the  Act  of  1894,  by 
sections  83  and  87,  with  the  addition  of  the  saving 
clause  in  section  87,  in  favour  of  the  owners  of  lands 
above  Staines.  This  case  throws  a  considerable  light 
upon  some  of  the  points  raised  in  the  present  action, 
though  I  notice  neither  my  brother  Cave  nor  my 
brother  Wills,  in  their  judgments  in  the  case  of 
Pearce  v.  Bunting,  [1896]  2  Q.  B.  360,  44  W.  R.  Dig.  142, 
alluded  to  it.  It  is  to  review  their  decision  in  tins  last 
case  that  the  present  action  is  brought.  Section  6  of 
the  Act  of  1867,  upon  which  the  House  of  Lords  gave 


judgment,  is  as  follows  :  "  The  conservatorj  may  from 
time  to  time  dredge,  dig,  raise,  take  up,  and  remove 
any  shoals,  shelves,  or  banks  in  the  bed  of  the  Thames, 
and  deepen  and  otherwise  improve  the  same  between 
the  City  Stone,  near  Staines,  and  Cricklade,  and  may 
carry  away  and  sell  or  otherwise  dispose  of  the 
gravel,  sand,  and  other  substances  thereby  obtained." 
Section  7  is  this:  "It  shall  not  be  lawful  for  any 
person  other  than  the  conservators,  their  agents,  ser- 
vants, and  workmen  to  dredge,  dig,  or  raise  any 
gravel,  sand,  or  other  substance  from  the  bed  of  the 
Thames  between  the  City  Stone,  near  Staines,  and 
Cricklade,  except  with  the  licence  or  consent  of  the 
conservators  under  their  common  sea],  .  •  •  and 
if  any  person  acts  in  any  respect  in  contravention  of 
this  section,  he  shall  for  every  such  offence  be  liable 
on  summary  conviction  to  a  i>enalty  not  exoeedin^^ 
£20,  without  prejudice  to  any  other  remedy  or  pro- 
ceeding against  him."  These  sections,  when  passed, 
only  applied  to  the  Upper  Thames  above  Staines,  but 
by  section  29  of  the  Thames  Navigation  Act,  1870, 
these  two  sections  were  made  to  extend  and  apply  to 
the  Thames  below  the  City  Stone,  near  Staines,  to 
Yantlett  Creek.  Thus,  after  the  year  1870,  these  two 
sections  applied  to  the  whole  Thames  from  Crickdale 
to  Yantlett  Creek,  and  did  so  when  Ooolden*s  case 
was  decided  in  1891  by  the  House  of  Lords.  What- 
ever the  "  bed  of  the  Thames  "  meant  in  section  6  of 
the  Act  of  1867,  it  meant  the  same  in  section  7  of 
that  Act,  which  last  section  is  almost  identical  with 
section  87  of  the  Act  of  1894,  excepting  the  proviso 
saving  the  rights  of  owners  above  Staines,  which 
is  expressly  inserted  in  section  87  of  the  Act  of  1894. 
The  House  of  Lords  in  Ooolden* s  case  held  that  the 
words  "  bed  of  the  Thames  "  in  section  6  of  the  Act 
of  1867  meant  the  soil  underneath  the  waters  of  the 
river  situated  between  bank  and  bank ;  and  that  the 
dredging  powers  of  the  conservators  conferred  by 
this  section  extended  not  only  to  that  part  of  the 
Thames  above  Staines  which  was  navigable,  but  alao 
to  that  part  of  the  Thames  which  was  not  navigable 
and  which  was  the  private  property  of  a  riparian 
owner.  That  this  section  was  held  to  take  away 
and  interfere  with  private  rights  is  beyond  dispute, 
although  no  compensation  was  given  to  the  owner 
of  the  soil  for  this  deprivation  of  his  rights.  The 
House  of  Lords  also  held  that  the  dredging  powers 
of  the  conservators  were  limited  to  improving 
the  bed  of  the  river — that  is,  to  the  exercise  of  the 
powers  conferred  upon  them  by  the  Acts,  and  that  if 
dredging  were  carried  on  by  the  conservators  for 
purposes  other  than  that-  of  exercising  the  powers 
conferred  upon  them  by  the  Act,  such  dredging 
would  not  be  permissible.  I  think  that  what  the 
House  of  Lords  then  hdd  has  pointed  application  to 
the  true  construction  of  section  87  of  the  Act  of  1894. 

I  now  tarn  to  the  group  of  sections  with  the  head- 
ing, "Dredging  and  Ballasting  "in  the  Act  of  1894 
— namely,  sections  83  to  89  indusive,  of  which  group 
section  87  forms  a  part,  to  see  what  are  the  powers 
the  conservators  have  had  conferred  upon  them  as 
regards  dredging  and  ballasting  by  these  sections, 
and  to  see  whether  any  context  can  be  derived  there- 
from as  to  any  special  meaning  to  be  applied  to  the 
term  "  bed  of  Thames."  Sections  83  to  86  inclnsiro 
are  sections  enabling  the  conservators  to  do  certun 
acts.  Section  87  is  the  section  which  empowers  the 
conservators  to  prohibit  others  from  doing  certain 
acts.  Now  section  83  enacts  that  the  conservator? 
may  from  time  to  time  do  all  or  any  of  the  folioirin| 
things : 

(1)  For  the  purpose  of  maintaining  and  impForing 
and  freeing  or  keeping  free  from  obstructions  tbe 
navigation  of  the  Thames : 

(a)  *<  Dredge,  cleanse,    and  scour   the  Thames. 
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This,  I  should  say,  embraces  the  whole  of  the  Thames 
within  the  jurisdiction  of  the  conservators,  so  far  as 
it  is  material  to  this  case,  from  high- water  mark  on 
the  one  side  of  the  river  to  high- water  mark  on  the 
other  below  Teddington  Lock  to  yantlett  Creek.  It 
is  over  this  area  the  navigation  of  the  Thames, 
whether  for  profit  or  pleasure,  is  entitled  to  pass  and 
repass  (section  72),  and  over  tiiis  area  tiie  conserva- 
tors are  empowered  to  dredge,  cleanse,  and  scour  the 
Thames  for  navigation  purposes.  Dredging  necessarily 
involveo  raisinic  the  gravel,  sand,  and  other  matted 
dredged,  for  otherwise  what  is  the  use  of  dredging  ? 

(5)  "  Alter,  deepen,  restrict,  enlarge,  widen, 
diminish,  lengthen,  shorten,  straighten,  and  improve 
the  bed  and  channel  of  the  Thames."  It  is  not 
necessary  for  this  case  to  determine  whether  the  con- 
text of  the  sub-section  limits  the  **bed  of  the 
Thames"  to  something  which  the  words  would 
otherwise  embrace. 

(c)  **  Beduce  or  remove  shoals,  shelves,  banks,  and 
other  accumulations  in  the  Thames."  This,  as  it 
seems  to  me,  is  the  same  as  sub-section  (a),  which  I 
have  dealt  with. 

{d)  "Abate  or  remove    ...    all  impediments, 
obstructions,  and  annoyances  in  the  Thames  or  on  the 
banks  or  shores  thereof."    This  sub-section  appears 
lo  have  been  taken  from  section  98  of  the  Thames 
Conservancy  Act  of  1857.    By  section  3  of  the  Act  of 
1894  shore  means  shores  of  the  Thames  as  far  as  the 
tide  flows  and  reflows— i.e.,  up  to  Teddington  Lock, 
between  high  and  low- water  marks  at  ordinary  tides. 
It  will  be  noticed  that  these  four  sub-clauses  to  sub- 
eectionl  deal  with  what  the  conservators  may  do  for 
maintaining,  improving,  and  keeping  free  from  ob- 
struction the  navigation  of  the  Thames.    But  they 
have  other  powers.    By  sub-section  (2)  of  section  83 
the  conservators  may  dredge  and  raise  gravd,  sand, 
and  other  substances  from  the  Thames.    This  phrase 
appears  to  me  to  be  equivalent  to  what  I  have  dealt 
with  under  sub- clause  (a),  but  only  for  the  purposes 
of  the  towpaths  and  for  filling  up  creeks,  inlets, 
bends,  flats,  and  slob  lands  in  and  adjoining  the 
Thames,  and  for  constructing  and  altering  and  re- 
pairing such  works.    There  is  a  proviso  to  this  sub- 
section in  favour  of  that  part  of  the  river  above 
Staines—namely,  that  gravel,  sand,  and  other  sub- 
stances dredged  or  raised  above  Staines  for  l^ese  pur- 
poses shall  be  used  for  such  purx)Oses  above  Stames. 
This  sub-section  also  has  reference  to  the  matter  of 
the  better  navigation  of  the  Thames.    By  sub-section 
3  of  section  83  the  conservators  may  dredge  and  raise 
"from  the  Thames "  below  Teddington  Lock  ballast 
for  supplying  the  same  to  vessels  in  the  Thames. 
This  relates  to  carrying  on  navigation  in  the  Thames. 
By  sub- section  4  of  section  83  the  conservators  may 
sell  the  overplus  of  the  gravel  and  sand  raised  for  the 
porposea  aforesaid  if  not  wanted  for  such  purposes, 
bat  only  the  overalus.    Lord  Herschell  deals  with 
this  power  of  sale  of  surplus  in  the  Ooolden  cuse.    Sub- 
sections 5  and  6  of  section  83  also  apply  to  the 
ballasting  of  ships  in  the  Thames.    By  sections  84 
And  85  *'in  th^  Thames"  and   '*  the  course  of  the 
Thames"  are  the  words  used,  and  these  sections  also 
apply  to  navigation  purposes.      By  section  86  the 
conservators  are  empowered  to  deposit  gravel,  sand, 
and  other  substances  raised  by  them  for  tibe  purposes 
of  the  preceding,  sections  upon  lands  belonging  to 
them,   or  may  in  or  upon  the  bed  of  the  Thames 
*'  place  piles  and  make  groynes,  retaining  walls,  and 
other  works,  and  may  sell  and  dispose  of  the  lands 
thereby  filled  up,  raised,  or  reclaimed."   In  this  section 
'*  bed  of  the  Thames  "  appears  clearly  to  include  the 
shore  between  ordinary  ana  high  and  low- water  marks ; 
for  how  can  a  retaining  wall  be  placed  in  the  bed  of 
the  river  below  low-water  mark?     And  if  so  for 


what  purpose  P  This  section  has  a  proviso  in  which 
the  words  "bed"  or  "shores"  or  "afloat  in  the 
Thames  "  are  used. 

I  have  dealt  thus  far  with  the  group  of  sec- 
tions, and  they,  in  my  judgment,  amply  suffice 
to  show  that  no  context  can  be  obtained  there- 
from, showing  an^  peculiar  meaning  to  the  words 
"  bed  of  the  Thames,"  and  it  will  be  seen  from 
a  judgment  about  to  be  deUvereu  by  brother  Chitty 
that  he  sets  out  with  particularity  and  in  detail  the 
many  other  sectioiis  which  have  in  them  the  words 
"  shores,"  "bed  of  the  riv^r,"  and  other  expressions. 
These  sections  I  have  considered,  and  the  result  is 
that,  in  my  judgment,  it  is  not  possible  to  arrive  at 
any  context  therefrom,  and  I  can  find  nothing  in  the 
Act  which  can  be  relied  on  as  cutting  down  the 
ordinary  asxd  prima  facte  meaning  of  the  words  the 
"  bed  of  the  Thames  "  in  section  87. 

My  judgment  upon  this  peculiarly  ill-drawn  Act  is, 
that  the  conservators  by  themselves,  their  agents  and 
servants,  have  power  to  dredge  and  raise  gravel,  sand, 
ballast,  and  other  substances  from  all  parts  of  the 
Biver  Thames  within  their  jurisdiction  between  ordi- 
nary high- water  mark  on  one  side  of  the  river  and 
ordinary  high- water  mark  upon  the  other,  if  they  do  so 
for  the  purpose  of  preserving,  improving,  and  main- 
taining the  navigation  of  the  Thames,  or  for  the  other 
navigation  purposes  mentioned  in  the  Act ;  and  that 
they  are  also  empowered  to  grant  licences  to  other 
persons  to  dredge  and  raise  gravel,  sand,  and  ether 
substances  for  l&e  purposes,  but  for  no  other ;  that 
by  the  section  87  there  is  an  absolute  prohibition 
imposed  against  anyone  dredging  or  raising  gravel, 
sand,  ballast,  or  other  substances  in  the  Thames 
between  ordinary  high-water  mark  on  the  one  side 
and  ordinary  high- water  mark  on  the  other,  without 
the  licence  of  the  conservators,  even  although  the 
soil  between  those  limits  is  private  property;  and 
that  for  doing  so  without  the  licence  of  the  conserva- 
tors the  penalty  mentioned  in  the  section  attaches. 
My  judgment  only  applies  tp  the  Lower  Thames. 

In  the  case  of  Pearce  v..  Bunting  above-mentioned, 
my  brother  Cave  relied  greatly,  and  my  brother 
Wills  also  to  some  extent,  upon  the  fact  that  as  no 
compensation  was  given  by  the  statute  it  was  im- 
probiable  that  private  rights  would  be  interfered  with 
by  the  Legislature,  and  this  ordinarily  is  so ;  but 
the  case  of  Ooolden  v.  The  Conservators  of  the 
Thames  in  the  House  of  Lords  indicates  that  these 
dredging  powers  are  given  to  the  conservators  for 
navigation  purposes  without  compensation  being  also 
given  to  private  owners  for  having  their  rights  thus 
interferea  with.  I  may  point  out  that  by  section  72 
of  the  Act  of  1894  public  rights  of  navigation  are 
given  over  private  waters,  and  the  sole  saving  clause 
therein  in  favour  of  landowners  is  that  they  may 
prevent  the  anchoring,  mooring,  loitering,  or  delay 
of  any  vessel  thereon,  and  no  compensation  for  this 
deprivation  of  their  rights  taken  away  by  the  section 
is  given  to  the  landowner.  The  question,  as  it  seems 
to  me,  is  not  what  soil  has  been  vested  in  the  conser- 
vators, which  my  brother  Cave  held  to  be  ^  the 
question,  but  what  powers  of  dredging  and  rabing 
gravel  and  other  substances,  and  of  granting  licences 
to  others  to  do  so,  have  been  gpranted  by  the  statute 
to  the  conservators  whereby  to  preserve,  improve,  and 
maintain  ike  navigation  of  the  Thames. 

If  a  private  owner  were  to  be  allowed  to  dredge 
and  raise  gravel  from  the  bed  of  the  Thames  in  the 
tideway  at  his  own  will  and  pleasure,  it  is  manifest 
that  this  might  so  interfere  witn  the  flow  of  the  river 
as  in  some  oases  to  seriously  impede  its  navigation ; 
and,  in  my  opinion,  it  is  to  prevent  and  guard  against 
this  that  this  plenary  and  exclusive  power  of 
dredging  and  raising  g^vel  and  other  substances  is 
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given  to  the  conservators  over  that  part  of  the  bed 
of  the  Thames  where  Hadleigh  Bay  is  situated.  As 
to  the  point  taken  on  behalf  of  Mr.  Booth,  that  his 
rights  were  saved  by  section  238  of  the  Act  of  1894, 
it  will  be  seen  that  this  section  commences  with  the 
words  **  Except  as  in  this  Act  expressly  provided," 
and  if  my  construction  of  section  87  be  correct,  it  has 
been  expressly  provided  that  no  one  other  than  the 
conservators  and  their  licensees  may  dredge  and  raise 
gravel  from  the  bed  of  the  river,  and  section  238, 
therefore,  doei  not  avail  him.  As  regards  the 
suggestion  that  the  words  in  section  87  "  but  subject 
to  the  provisions  of  this  Act "  apply  to  section  238  of 
the  Act,  I  do  not  agree  with  it.  There  are  other 
sections  to  which  these  words  apply,  and  one  instance 
will  suffice,  namely,  section  234,  sub-section  3,  which 
enacts  ''nothing  in  this  Act  shall  prejudice  or  affect 
any  right  of  dr^ging  or  raising  gravel,  sand,  ballast, 
or  other  substances  from  the  the  bed  of  the  Thames 
conferred  on  the  Tilbury  Company."  The  owner  of 
Hadleigh  Bay  has  had  no  such  section  inserted  in  his 
favour.  It  is  to  a  provision  such  as  this  that  the 
words  in  section  87  "  subject  to  the  provisions  of 
this  Act"  apply,  and,  in  my  opinion,  not  to  section 
238,  which,  for  the  reasons  above,  does  not  refer  to 
section  87.  If  rights  of  private  owners  in  the  Lower 
Thames  were  intended  to  be  preserved  as  regards 
dredging  and  raising  gravel,  it  appears  to  me  incon- 
ceivable that  the  Legislature  should  not,  in  section 
87,  have  reserved  these  rights  as  they  did  the  rights 
of  private  owners  in  the  Upper  Thames.  This,  how- 
ever, is  pointedly,  and  in  my  judgment  intentionally, 
omitted.  For  the  reasons  above  I  think  that  this 
appeal  should  be  allowed,  and  that  it  should  be 
declared  that  the  respondents  are  not  entitled  to 
dredge  or  raise  gravel,  sand,  and  other  substances  at 
Hadleigh  Bay  without  the  licence  of  the  conservators. 
In  my  judgment  this  appeal  should  be  allowed  with 
costs  here  and  below. 

CniTTY,  L.J.  —  The  question  in  this  appeal  is 
whether  the  defendants  are  entitled  to  dredge  or  raise 
any  gravel,  sand,  ballast,  or  other  substances  from 
the  land  Imown  as  "  Hadleigh  Bay  "  between  high 
and  low- water  marks  at  ordinary  tides  of  the  Biver 
Thames  without  the  licence  of  the  conservators.  The 
question  is  raised  as  a  point  of  law  on  the  construc- 
tion of  the  Thames  Conservancy  Act,  1894,  and  was 
argued  on  the  assumption,  aRreed  to  by  the  parties, 
that  the  soil  is  owned  by  the  licensors  of  the  defend- 
ants. Hadleigh  Bay  is  situate  in  Essex  on  the  north 
side  of  the  river,  and  lies  within  the  jurisdiction  of 
the  conservators.  It  is  part  of  the  **  shore  "  of  the 
Thames  within  the  meaning  of  the  definition  in 
the  3rd  section  of  the  Act.  It  is  subject  at  common 
law  to  the  public  right  of  navigation  m  a  tidal  river, 
including  all  incidental  rights,  such  as  grounding  a 
vessel  till  the  tide  serves  (see  The  Mayor  of  Col- 
chester V.  Brooke,  7  Q.  B.  339);  it  falls  within  the 
provisions  of  the  72nd  section  of  the  Act,  whereby 
it  is  enacted  that  it  shall  be  lawful  for  all  persons, 
whether  for  pleasure  or  profit,  to  go  and  be,  pass  and 
repass,  in  vessels  over  and  upon  every  part  of  the 
Thames  through  which  Thames  water  flows,  and 
whereby  certain  rights  of  mooring  and  the  like  are 
confen*ed  on  the  public.  The  learned  judge  before 
whom  the  question  came  on  for  argument  in  the 
court  below  felt  himself  bound  by  the  decision  of 
the  Divisional  Court  in  Pearce  v.  Buntxngy 
and  accordingly  gave  judgment  for  the  defend- 
ants. The  object  of  the  conservators  in  instituting 
this  civil  action  and  bringing  this  appeal  was  to 
obtain  a  judgment  of  this  court  overruling  the  decision 
of  the  Divisional  Court  in  Pearce  v.  Bunting^  from 
which  no  appeal  lay. 


The  more  important  sections  on  which  the  question 
turns  are  the  87th  and  the  238th,  but  the  argument 
took  a  wide  rang^  and  extended  to  numerous  other 
sections  of  the  Act  of  1894,  and  of  the  preceding  bat 
repealed  Acts  from  1856  downwards.  Three  prin- 
cipal points  were  raised :  First,  as  to  the  meaning  of 
the  term  *'  bed  of  a  river  "  in  its  ordinary  acceptation, 
the  plaintiffs  contending  that  it  includes  the  shore, 
and  the  defendants  that  it  does  not ;  secondly,  as  to 
the  meaning  of  the  term  *'  bed  of  the  Thames  "  in  the 
87th  section,  regard  being  had  to  the  context  and  the 
rest  of  the  Act ;  and,  thirdly,  as  to  the  effect  of  the 
238th  section,  the  defendants  contending  that  it  saved 
all  the  proprietary  rights  claimed  by  them  on  behalf 
of  their  licensors. 

The  Act  which  we  have  to  construe  is  a  oonaolidat- 
ing  and  amending  Act ;  the  general  objects  of  sudi 
Acts  is  to  present  the  whole  body  of  the  statutory 
law  on  the  subject  in  a  complete  form,  repealing  the 
former  statutes.  The  principle  of  interpretation  of  a 
codifying  Act  is  laid  down  by  Lord  Herschdl  in  the 
Bank  of  England  v.  Vagliano,  39  W.  B.  at  p.  667. 
[1891]  A.  C.  at  pp.  144  and  145  ;  a  statute  codifying 
the  law  is  to  be  interpreted  as  it  stands,  and  recoane 
is  not  to  be  had  to  the  former  law,  except  upon 
some  special  ground — such,  for  instance,  as  an 
ambiguous  provision.  The  same  principle  applies  to 
such  an  Act  as  that  which  is  now  before  us,  but  in  a 
less  stringent  degree.  In  this  Act  clauses  of  the 
repealed  Acts  are  found  repeated,  but  often  in  altered 
form,  and  with  amendments,  whereby  the  sense  may 
be  in  gpreat  measure  changed.  Speaking  generally, 
I  think  that  the  enactments  must  be  dealt  with  as 
they  now  stand,  and  that  a  minute  critical  examina- 
tion of  repealed  clauses  ought  not  to  be  entered 
upon  for  the  purpose  of  interpretation,  except  upon 
special  grounoEi.  So  far  as  relates  to  the  questions 
raised  the  Act  under  consideration  is  not  a  specimen 
of  Kood  drafting.  It  is,  on  the  face  of  it,  not  the 
production  of  one  firm  hand ;  probably  many  hands 
took  part  in  the  drafting  before  the  Act  assumed  its 
final  form.  Many  instances  occur  of  a  departure 
from  the  cardinid  rule  that  the  same  word  should 
always  be  employed  to  mean  the  same  thing. 

The  conservators  of  the  Thames  are  a  body  origin- 
ally created  by  Statute,  and  finally  reconstituted  by 
the  Act  of  1894  with  more  extensive  powers  over  the 
Thames.  The  Act  recites  that  it  is  expedient  that 
the  powers  of  the  conservators  for  preserving,  freeing 
from  obstruction,  and  improving  the  navigation  of 
the  Biver  Thames,  whether  for  profit  or  pleasure, 
should  be  extended  as  in  the  Act  appears.  The 
powers  of  the  conservators  include  the  maintenance 
of  the  purity  of  the  water  and  certain  other  matters 
not  material  to  the  present  case.  The  powers  which 
are  relevant  are  those  relating  to  the  maintenance  and 
improving  of  the  Thames  as  a  navigable  riw. 
These  powers  are  committed  to  the  conservators  for 
the  general  benefit  of  all  ooncemed  with  the  river,  » 
well  of  the  public  using  the  river  for  navigation  as  of 
the  owners  of  the  soil,  including  the  shores  and  the 
banks ;  it  is  for  the  oommon  benefit  of  all  cono^ned 
that  these  statutory  powers  are  centred  in  one  repre- 
sentative and  responsible  body  (see  sections  8  and  9.) 
Experience  had  shown  that  the  maintenance  of  the 
navigation  along  this  great  public  way  could  not  be 
left  to  the  common  law  and  the  individual  pro- 
prietors along  the  river  from  its  source  to  the  sea; 
and  no  substantial  improvements  could  be  effieeted 
without  statutory  powers.  Dredging  in  the  river 
has  always  an  effect,  more  or  less  aooording^  to  the 
extent  of  the  operation,  upon  the  flow  of  the  water 
and  the  navigation  of  the  river.  There  is  no  sub- 
stantial difference  in  the  effect  whether  the  dredging 
takes  place  above  or  bdow  the  flow  of  the  tide,  nor 
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whether  it  is  carried  on  in  the  bed,  in  the  narrow 
sense  for  which  the  defendants  contend,  or  in  the 
shores  over  which  the  ordinary  tides  flow.  The  claim 
set  up  by  the  defendants  is  a  right  to  dredge  to  any 
extent,  at  their  free  will  and  x>i6a8ure,  and  without 
limit  of  any  kind.  It  is  a  part  of  their  case  as  pre- 
sented at  ike  bar  that  they  are  not  bound  by  any 
consideration  of  the  navigation ;  they  claim  to  remove 
the  gravel  and  sand  in  unlimited  quantities  for  the 
purposes  of  profit  by  sale  to  brickmakers  and  others. 
Certainly  if  their  claim  is  well  founded  their 
operationB  may  have  a  serious  effect  upon  the 
navigation  of  the  river.  The  Act  contains  in  the 
3rd  section  definitions,  guarded  in  the  usual  fashion, 
of  "  the  Thames  "  and  of  the  word  **  shore,"  but  does 
not  contain  any  definition  of  the  word  "bed."  The 
expression  "the  Thames"  means  and  includes  so 
much  of  the  River  lliames  and  Isis  respectively,  as 
are  between  the  town  of  Cricklade  in  Wiltshire,  and 
an  imaginary  straight  line  drawn  from  the  entrance 
to  Yantiett  Creek  in  Kent  to  the  City  Stone  opposite 
to  Canway  Island  in  Essex,  and  so  mudi  of  the  Biver 
Kennet  and  other  rivers  as  is  mentioned  in  the 
definition.  The  Thames,  therefore,  as  I  read  the 
definition,  includes  so  much  of  the  shore  where  the 
tide  fiows  as  is  covered  with  water  at  high  water 
at  ordinary  tides.  The  word  "shore"  means  the 
shores  of  the  Thames  so  far  as  the  tide  flows  and  re- 
flows  (that  is,  up  to  Teddington  Lock)  between  high 
and  low- water  marks  at  ordinary  tides.  The  term 
**  bed  of  the  Thames  "  not  being  defined  is  thus  far 
left  to  bear  its  ordinary  meaning.  The  definition  of 
*'  shore  "  cannot  of  itself  be  properly  made  use  of  to 
Hmit  the  ordinary  meaning  of  the  bed  of  the  Thames. 
If  that  term  is  large  enough  to  include  the  shore 
where  the  tide  flows,  it  is  not,  in  my  opinion,  a 
legitimate  course  of  reasoning  to  say  that  its  meaning 
is  cut  down  because  shore  is  defined. 

Now,  the  reason  for  defining  "shore"  must  be 
found  in  the  Act  itself.  It  occurs  in  fourteen  sections 
at  least  of  the  Act,  in  thirteen  sections  with  other 
words,  and  in  one  section  without — namely,  in  the 
d8th,  d9th,  and  60th  sections,  the  69th,  the  83rd, 
92nd,  111th,  116tb,  182nd,  184th,  185th,  204th, 
20oth.  and  239th.  The  view  I  take  of  the  dSth,  d9th, 
snd  60th  sections  is  this.  I  think  that  they  are  con- 
veyancing sections,  whereby  certain  property  and 
powers  vested  in  the  conservators  at  the  passing  of 
the  Act  are  continued  in  them,  notwithstanding  the 
repeal  of  prior  Acts  and  the  alteration  of  the  consti- 
tution of  conservancy  by  the  Act  itself,  and  whereby 
there  is  also  continued  the  express  reservations  in  the 
specified  Crown  property  as  such  reservation  existed 
at  the  passing  of  the  Act.  The  words  used  in  these 
sections  are  the  bed  and  soil  and  shores  of  the  Thames 
(section  58) ;  the  portion  of  the  bed  or  soil  or  shores 
of  the  Thames  (section  59) ;  and  the  banks,  shores, 
and  wharves  of  the  Thames  (section  60).  According 
to  the  practice  of  conveyancers  (and  an  excellent 
practice  it  is)  the  same  set  of  words  is  used  in  the 
conveyance  and  reservation  as  were  used  in  the 
original  conveyances  and  reservations.  The  history 
of  these  sections  is  traced  by  Cave,  J.,  in  his  judgment 
in  Pearce  v.  Bunting,  His  judgment  rests  in  a  con- 
siderable measure  upon  them  and  on  the  use  of  the 
term  shores  in  addition  to  bed  and  soil,  indicating  in 
his  opinion  that  shore  is  distinct  from,  and  is  not 
included  in,  the  term  "bed."  He  apparently  confines 
the  dredging  powers  of  the  conservators  to  the  pro- 
perty vested  in  them.  In  this  opinion  I  am  unable, 
viewing  the  whole  Act,  to  concur.  I  think  that  these 
sections  do  not  limit  the  conservators'  powers  of 
dredging,  whatever  they  may  be,  as  disclosed  by 
the  other  parts  of  the  Act,  and  that  such  powers 
are  not  confined  to  the  property  vested  in  them. 


Following  out  the  sections  in  which  the  word 
"  shores "  occurs,  I  came  to  the  69th,  empowering 
water-bailiffs  to  seize  fish  unlawfully  taken  and  pro- 
hibited apparatus,  not  only  on  the  water  of  the 
river,  but  on  the  shores  or  banks  of  the  river.  It  was 
obviously  convenient  to  extend  the  powers  to  the 
shore  and  to  mention  the  shore  specifically.  Similar 
observations  occur  to  me  as  properly  applicable  to 
section  83,  sub-section  1  {d),  in  regard  to  the  removal 
of  obstructions  and  nuisanced.  I  say  the  same  of  the 
92nd  section,  sub-section  1,  relating  to  the  putting 
of  gravel  or  other  substances,  or  stones,  or  rubbi£ 
into  the  Thames  or  on  the  shore  thereof,  whence  it 
might  be  washed  into  the  river.  The  11 1th  section 
prohibits  the  making  of  docks  and  other  works  or 
erections  as  enumerated,  upon  the  bed  or  shore,  or 
afloat  on  the  Thames,  without  the  conservators' 
licence.  The  116th  section  relates  to  the  considera- 
tion for  any  licence  granted  by  the  conservators  for 
doing  in  or  upon  the  bed  or  shores,  of  or  afloat  in  the 
Thames  below  Teddington  Lock,  any  of  the  things 
enumerated  at  great  length  including  docks,  piers, 
and  embankments  and  waUs.  This  section  appears  to 
interfere  in  some  degree  with  the  rights  of  the  pro- 
prietors of  the  soil  of  the  shores  as  set  up  by  the 
defendants  without  qualification  or  compensation. 
The  182nd  section  prohibits  the  execution  of  the 
works  upon  the  bed  or  shores  of  the  Thames 
below  Teddington  Lock  by  the  conservators  or  their 
licensees  without  the  permission  of  the  Board  of 
Trade.  The  184th  section  relates  to  the  re- 
moval of  works  executed  with  such  permission. 
The  consent  of  the  owner  of  the  shore  is  not  in  terms 
required  by  the  182nd  section.  The  185th  section 
prohibits  tiie  discharge  of  guns  over  or  upon  the 
Thames  or  the  shores,  banks,  or  towpaths  thereof,  or 
any  land  for  the  time  being  vested  in  the  conserva- 
tors above  an  imaginary  straight  line  drawn  from 
Barking  Creek  to  Margaret  Ness.  Here,  again,  a 
proprietory  right  of  the  owners  of  the  shores,  and 
also  of  the  bamcs,  is  interfered  with,  as  is  generally 
done  in  the  case  of  land  near  a  highway,  and  it  was 
considered  necessary  or  expedient  to  include  specific- 
ally shores,  banks,  and  towpaths.  The  remaining 
sections  are  the  204th  and  20oth,  relating  to  the 
jurisdiction  of  magistrates  and  the  powers  of  the 
police;  here,  again,  it  was  apparently  considered 
necessary  or  expedient  to  use  words  which  would 
prevent  questions  being  raised.  I  reserve  the  239th 
section  for  the  present.  With  that  exception  I  have 
dealt  wit^  all  these  fourteen  sections,  necessarily  in  a 
very  brief  manner.  In  all  of  them,  having  regard  to 
the  subject-matter  and  the  context,  there  would 
appear  to  be  some  reason  why  shores  should  be  men- 
tioned specifically.  They  are  none  of  them  (I  still 
except  the  239th  section)  dredging  sections;  and 
regard  being  had  to  the  variety  of  the  words  used, 
they  do  not  appear  to  me  to  afford  any  safe  guidance 
as  to  the  meaning  of  the  term  "  bed  "  in  the  sections 
specially  relating  to  dredging.  Whatever  may  be  the 
force  of  the  observations  I  have  made  on  these  sections, 
the  sections  themselves  at  all  events  supply  the  reason 
for  the  definition  of  the  word  "  shore."  Recurring  to 
the  word  "  bed,"  I  find  it  in  at  least  sixteen  sections 
of  the  Act— namely,  sections  68,  59,  62,  72,  83,  86, 
87,  88,89,  HI,  182,  184,  204,  205,  234,  and  239;  in 
twelve  sections  with  other  words,  such  as  soil  or  bed, 
bed  and  channel,  bed  or  shores ;  and  in  four  sections 
without  any  other  words.  It  will  not,  however,  serve 
any  suffidentiy  useful  purpose  to  go  through  these 
sections ;  the  language  of  the  Act  cannot  stand  any 
critical  examination. 

I  come  now  to  the  important  group  of  sections, 
the  83rd  to  the  89th  inclusive,  placed  under  the 
head  "Dredging  and  Ballasting."     The  8drd 


696 


THE  WEEKLY  REPORTER.       [Aug.  96.107.3        V0I.XLV. 


0.  OF  A.       Conservators  of  the  Biyer  Thames  v.  Smeed,  Dean,  &  Co.  and  Another.       C.  of  A. 


tion' has  already  been  carefnllF  •  dealt  with  by 
Smith,  L.J.  I  concur  genendly  in  his  observa- 
tions upon  this  section.  The  powers  conferred  by  the 
Ist  sub-section  are  expressly  granted  for  the  purpose 
of  maintaining  and  improving  and  freeing  from  ob- 
struction the  navigation  of  the  Thames.  The  leading 
power  is  that  under  (a)  to  dredge,  cleanse,  and  scour 
the  Thames.  This  is  general,  and  in  my  opinion  in- 
cludes the  shore.  The  powers  under  (6),  (c),  and  {d) 
seem  to  be  subsidiary  powers.  I  can  see  no  sufficient 
reason  for  excluding  the  shores  from  (6)  and  (c); 
they  are  expressly  included  in  (d).  To  an  Act 
drawn  as  this  is,  I  think  it  woula  be  dangerous 
to  apply  the  rule  of  expressum  facit  reaiare  taciturn. 
I  decline  to  draw  the  inference  that  because  shores 
are  mentioned  in  {d)  they  are  excluded  from  (a),  (6), 
and  (c).  The  2nd  sub-section  also  relates  to  naviga- 
tion. The  power  to  dredge  and  raise  <*  from  the 
Thames  "  gravel,  sand,  and  other  substances  is  con- 
ferred only  for  the  purpose  mentioned  in  the  sub- 
section. Here,  again,  **the  Thames"  is  mentioned. 
Why  does  *< Thames"  not  include  the  shore?  The 
power  to  dredge  and  raise  from  the  Thames  below 
Teddington  Lock,  conferred  by  the  3rd  sub-section,  is 
expressly  limited  to  the  purpose  of  supplying  ballast 
to  vessels  on  the  Thames,  a  purpose  connected  with 
navigation.  The  power  in  the  4th  sub-section  to  sell 
or  otherwise  dispose  of  gravel  and  other  substances 
is  confined  to  gravel  and  substances  raised  by  the 
conservators  under  the  proviso  of  the  83rd  section 
and  not  required  for  the  purpose  for  which  they  were 
raised.  The  conservators  have  no  unlimited  or  roving 
power  to  raise  gravel  and  other  substances ;  they  have 
no  power  to  carry  on  any  general  trade  of  raisinp^  and 
sellmg  gravel  and  the  like.  In  the  86th  section  it 
would  be  almost  impossible  to  read  the  term  "  bed  " 
in  the  restricted  sense  contended  for  by  the  defend- 
ants ;  **  groynes "  possibly  might  be  placed  in  the 
bed,  taken  in  the  restricted  sense,  but  they  are  usually 
placed  on  the  shore;  and  I  cannot  call  to  mind  a 
single  instance  of  a  retaining  wall  bang  placed  in  the 
bed,  in  the  narrow  sense,  nor  can  I  understand  what 
useful  purpose  it  would  serve  if  there  placed. 

I  come  now  to  the  87th  section.  It  has  already 
been  stated.  I  shall  not  read  it  again.  It  divid^ 
itself  into  three  parts.  The  first  confers  on  the 
licensees  of  the  conservators  powers  to  dredge  and 
raise  gravel,  sand,  bidlast,  and  other  substances  from 
the  bed  of  the  Thames,  except  that  portion  which  is 
mentioned  in  section  59 — that  is,  to  put  it  shortly,  in 
front  or  immediately  adjacent  to,  land  reserved  to 
the  Crown.  Turning  to  the  59th  section  I  find  the 
words,  **  the  portion  of  the  bed,  soil,  or  shores  of 
the  Thames."  I  am  unable  to  extract  any  satisfactory 
light  from  this  strange  drafting ;  it  would  rather  seem 
from  the  exception  that  the  word  "bed"  in  the  87th 
section  includes  the  "  shores,"  but  I  place  no  reliance 
on  this  point.  My  opinion  on  this  first  part  of  the 
87th  section  is  as  follows:  An  unlimited  power  of 
granting  licences  to  others  to  dredge  is  not  conferred 
on  the  conservators.  The  only  Ucences  which  the 
conservators  can  lawfully  grant  are  licences  to  dredge 
and  raise  gravel  and  oUier  substances  for  the  same 
purposes  as  the  conservators  can  by  their  own  agents, 
servants,  and  workmen  dredge  and  raise.  The 
licensees,  however,  are  by  this  87th  section  expressly 
forbidden  to  dredge  in  the  land  reserved  to  the  Crown 
by  the  59th  section,  whereas  by  the  83rd  section  the 
conservators  themselves  (that  is,  by  their  agents, 
servants,  and  workmen)  are  not  expressly  placed  under 
the  like  prohibition.  But  the  Crown  rights  seem  to 
be  fully  protected  by  the  59th  and  other  sections,  such 
as  the  213th.  As  the  conservators  themselves  cannot 
directly  carry  on  a  general  trade  of  raising  and  selling 
gravel,  so  in  my  opinion  they  cannot  do  so  indirectly 


by  granting  licences  to  others.  As  at  present 
advised,  I  think  that  it  is  not  competent  for  the  con- 
servators to  make  a  profit  by  the  grant  of  licences  or 
to  raise  money  by  the  grant  of  licences,  though  they 
may  be  entitled  to  make  a  reasonable  charge  for  the 
grant  sufficient  to  cover  the  actual  expense  in  grant- 
ing them.  The  powers  of  the  conservators  and  their 
licensees  to  dredge  are  not  directly  before  us  in  this 
action;  but  it  is  impossible  to  decide  the  actual 
question  properly  without  taking  them  into  consider- 
ation. The  second  part  of  the  87th  section  contains 
the  prohibition  on  which  the  conservators  rely.  Lay- 
ing aside  for  the  moment  the  introductory  words, 
'*  subject  to  the  provisions  of  this  Act,"  there  appears 
to  me  to  be  an  unqualified  prohibition  predading 
any  person  other  than  the  conservators,  their 
agents,  servants,  and  workmen  from  dredging  or 
raisins:  gravel  and  other  substances  from  the  bed  of 
the  Thames  other  than  the  portion  previoiialy 
reserved  to  the  Crown  in  section  59.  And  I  cannot 
find  any  sufficient  reason  for  confining  the  expres- 
sion '*  bed  of  the  Thames"  in  the  first  or  second  part 
of  the  87th  section  to  a  restricted  sense  excluding  the 
shore.  The  third  part  of  the  section  contains  an 
express  reservation  from  the  operation  of  the  section 
itself  in  favour  of  the  owners  of  the  soil  of  the  bed  of 
the  Thames  above  the  City  Stone,  above  Staines 
Bridge,  of  such  rights,  if  any,  pf  dredging  or  raising 
gravel  or  other  substances  "as  would  have  been  vested 
in  or  exerciseable  by  them  if  this  Act  (of  1894)  had 
not  been  passed."  This  is  significant ;  it  imports  that 
without  the  proviso  the  rights  of  the  upper  pro- 
prietors of  the  bed  of  the  Thames  would  have  been 
taken  away  by  the  previous  parts  of  the  section. 
There  is  no  similar  proviso  as  to  the  owners  of  the 
shores.  The  proviso,  however,  leaves  open  the  ques- 
tion whether  the  word  **  bed  "  does  or  does  not  include 
the  shores. 

I  now  turn  to  the  239th  section,  which  ap- 
pears to  have  an  important  bearing.  It  relates  to 
payments  to  be  made  by  the  conservators  to  the 
Crown.  By  the  proviso  at  the  end  of  the  section 
the  conservators  are  to  pay  to  the  Commissioners  of 
Woods  £500  a  year  in  lieu  of  all  payments  whic^ 
would  otherwise,  pursuant  to  the  section,  be  payable 
<*  in  respect  of  ballast,  sand,  earth,  or  gravel  aredged 
or  raised  by  the  conservators  or  any  person  by  their 
authority  from  the  bed  or  shores  of  the  Thames." 
This  proviso  assumes  that  powers  are  conferred  by 
the  Act  on  the  conservators  and  their  licensees  to 
dredge  and  raise  gravel  from  the  shores  as  defined* 
and  affords  an  additional  reason  for  holding  that  the 
expressions  *'  the  Thames  "  and  *'  bed  and  channel  ** 
of  the  Thames  in  the  83rd  section  (sub-section  1  (a) 
and  {!)) ),  and  the  term  **  bed  of  the  Thames"  in  the 
87th  section  are  not  used  in  a  sense  which  exdudea 
the  shores. 

I  come  now  to  consider  the  first  of  three 
points  mentioned  in  an  early  part  of  this  judgnaent 
— namely.  What  is  the  proper  meaning  of  the  term 
*'  bed  "  when  applied  to  such  a  river  as  the  Thames^ 
which  from  its  source  as  far  as  Teddington  Look  is  a 
non-tidal  river,  and  from  Teddington  Lock  down- 
wards is  a  tidal  river  P  In  my  opinion  the  bed  of  the 
Thames  means,  and  includes,  the  soil  or  ground 
which  is  covered  by  water  in  the  ordinary  oonrae  of 
nature ;  the  g^und  over  which  the  water  flows  or  on 
which  it  lies.  I  exclude  all  extraordinary  causes 
whereby  the  volume  of  the  water  is  increased  or 
diminished,  such  as  unusual  floods  or  droughts,  and 
imnsual  winds,  which  have  a  oonsideraDla  effect 
on  the  tidal  —  and  particularly  the  upper  ttdal 
— portions  of  the  river.  So  far  as  the  tide  flows 
and  reflows  I  include,  as  part  of  the  bed,  the 
soil  or  ground  lying  below  high-water   mark    at 
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I       ordinary  tides.      Such   bein^i^  my    opinion   on   the 
ordioAry  and  proper  signification  of  tiie  term  *'  bed  *' 
when  applied  to  a  tidal  river,  I  proceed  to  the  second 
point :  Is  there  on  the  face  of  this  Act  of  Parliament 
snffident  ground  to    oat   down    the    fyrimd    facte 
meaning  of  the  "  bed  of  the  Thames  "  and  to  exdnde 
the  shores  as  defined  in  the  3rd  section?     I  have 
partially  dealt  with  this  point  when  going  through 
particular  sections.      In  my  opinion  there   is    not 
BDfficient  ground.  Wending  my  way,  as  well  as  I  can, 
through  the  mazes  of  this  Act,  and  the  variety  of  the 
I       words  employed,   I    think  that  the  Act  does  not 
restrict  the  meaning  of  the  '*  bed  of  the  Thames  "  in 
the  87th  section.    Unlimited  dredging  on  the  shores 
as  defined  would  tend  to  change  the  course  and  flow 
of  the  water,  and  so  impair  the  navigation  of  the 
ri?er.     There  are  in  the  higher  parts  of  the  river 
reached  by  the  tide  many  conmderable  strands  left 
hare  at  low  water,   the  removal   of    which    would 
change  the    course   of   the   river    and    alter    the 
navigation.    Under  the  second  portion  of  the  87th 
iwction  no  fetter  is  imposed  on  the  conservators  in 
the  granting  or  withholding  the  necessary  Uoence. 
Bat  I  cannot  presume  that  such  a  representative 
hodvasthe  conservators  are  would  refkise  to  grant 
the  licence  to  the  proprietors  of  the  shores  as  defined, 
where  they  were  satisfied  that  the  dredging  might 
take  place  without  injury  to  the  navigation.    On  the 
third  point,  whether  the  rights  of  the  licensors  of  the 
defendants  are  saved  by  the  288th  section,  my  opinion 
is  that  they  are  not.    Ko  doubt  the  general  rule  is 
that  private  rights  are  not  taken  away  by  an  Act 
of  Parliament  without  compensation  (see  Lyon  v. 
Fhhmongers    Co.,  25  W.  E.  16o,  1  App.  Cas.  662). 
Bat  in  the  unreported  case  of  Ooolden  v.  Tfie  Thames 
CoMfrvatora    the    House    of   Lords   held   that    the 
plaintiff's  rights  as  proprietor  of  part  of  the  bed  of 
ihe  upper  part  of  the  Thames  were  taken  away  with- 
out compensation  by  the  Thames  Conservancy  Act, 
ihea  under  consideration,  but  since  repealed.    Smith, 
L.J.,  has  already  dealt  with  that  decision.    It  does 
not  directly  govern  the  present  case,  because  there 
is  a  difference  between  the  language  of  that  Act  and 
the  Act  of  1894.    The  238th  section  commences  with 
an  exception,  *'  except  as  in  this  Act  expressly  pro- 
rided."    The  question  here  is  whether  the  second 

Cof  the  87th  section  comes  within  this  section, 
r,   it   is    urged    for    the   defendants   that   the 
wcond  part  of  the  87th  section  is  not  within  the 
exception  in  the  238th  section,  because  the  second 
psrt  is  itself  expressly  made  subject  to  the  pro- 
riiious  of  the  Act,  and  therefore  to  the  provisions 
of  the  238th  section.     It  must  be  admitted  that  there 
is^some  force  in  this  argument.    But  as  I  read  the 
H7th  section  it  does  expr«uly  provide  that  no  person 
other  than  the  conservators  and  their  licensees  may 
dredge  or  raise  gravel  from  the  bed  of  the  Thames, 
and  I  think  that  the  words  **  subject  to  the  provisions 
of  the  Act "  are  satisfied  by  applying  t^em  to  other 
parts  of  the  Act,  exclusive  of  the  238th  section.  First 
there  is  the  proviso  at  the  end  of  the  87th  section 
ieself,    which   is     very    significant.      This   proviso 
expressly  saves  the  dredging  rights  of  the  proprietors 
of  the  Upper  Thames,  but  is  silent  as  to  the  rights  of 
the  proprietors  of  the  Lower  Thames.    The  inference 
from  this  proviso  appears  to  be  that  the  dredging 
rights  of  the  latter  are  intended  to  be  affected  by  the 
•ectioB.    The  argument  for  the  respondents  renders 
this  proviso   not   only  idle  but  worse   than    idle. 
Aeoording  to  this  ar^ment  the  238th  section  wordd 
have  saved  the  dredsmg  rights  of  the  proprietors  in 
the  Upjper  as  well  as  the  Lower  Thames  without 
distinotioii*      Secondly,  there  is  the  234th  section, 
sab-flection  3,  which  expressly  enacts  that  '*  nothing 
ia  this  Act  shall  prejudice  or  affect  any  right  of 


dredging .  or  raising  gravel,  sand,  ballast,  or  other 
substances  from  the  bed  of  the  Thames  conferred  on 
the  Tilbury  company  under  or  by  virtue  of  any  Act." 
The  213th  section  seems  to  be  another  such  section. 
There  may  also  be  others,  such  as  sections  218,  219, 
222,  223,  and  236;  there  is,  however,  not  sufficient 
information  before  the  court  to  enable  me  to  express 
any  definite  opinion  on  the  subject.  It  would  seem 
that  in  the  case  of  the  Grand  Surrey  Docks  (section 
236)  the  proprietors  have  some  power  of  dred^ng  in 
the  river  opposite  the  entrance  to  the  docks  by  virtue  of 
their  special  Act  (18  &  19  Yict.  c  cxxxiv),  s.  64.  The 
238th  section,  on  the  face  of  it,  does  not  save  rights 
which  are  interfered  with  by  express  provisions  of 
the  Act,  and  some  of  such  rights  are  interfered  with 
without  compensation ;  among  these  are,  as  I  think, 
the  rights  of  the  lower  proprietors  to  dredp;e  without 
the  licence  of  the  conservators.  The  negative  or  pro- 
hibitory part  of  the  87th  section  is  supplemental  to  the 
dredging  powers  of  the  conservators  conferred  in 
order  to  give  effect  to  the  main  object  and  leading 
principle  of  the  Act— namely,  the  maintenance  and 
improvement  of  the  river  for  the  purpose  of  navigation 
by  means  of  the  conservators'  power.  For  the  reasons 
above  stated,  I  think  that  the  appeal  should  be 
allowed,  and  the  question  of  law  answered  in  the 
negative. 

A.  L.  Smith,  L.  J. — I  have  been  requested  by  the 
Master  of  the  Bolls  to  state  that  he  agrees  in  these 
judgments. 

Appeal  allowed. 

Solicitor  for  the  appellants,  James  Hughes* 

Solicitors  for  the  respondents,  Farloto  &  JacTisoiu 


From  Chan.  Div.     ^ 
(lindley.  Lopes,  and  \  July  9. 

Eigby,L.JJ.)      ) 

Heston  and  Isleworth  Urban  District  Council 
V.  Qrout.  (a.) 

Local  government — Public  health— Sewers— Expenses-^ 
Interpretation  Act,  1889  (o2  ik  53  Vid.  c.  63),  «.  38 
—Public  Health  Act,  1876  (38  &  39  Vict.  c.  55), 
««.  150,  151,  261— Notice  under  section  150— Effect  of 
adoption  of  Private  Streets  Works  Act,  1892,  after  a 
notice  has  been  given  under  section  150  of  the  Public 
Health  Act,  1875. 

Notices  under  section  l&O  of  the  PMic  Health  Aci^ 
1875,  requiring  the  owner  of  a  house  to  sewer  and  make 
up  the  street  in  which  his  premises  are  situated,  are  valid 
if  duly  given  while  that  Act  is  in  operation,  and  can  be 
enforced  notwithstanding  that  before  the  works  required 
are  actually  done  the  focal  authority  has  adopted  the 
Private  Streets  Works  Act,  1892,  section  25  of  which 
excludes  the  operation  of  section  150  of  the  Public 
Health  Ad. 

Decision  of  North,  J.,  ante,  /).  612,  affirmed. 

Appeal  by  the  defendant  against  a  decision  of 
North,  J.  (r^>orted  ante,  p.  612,  where  the  facts  and 
statutes  are  set  out). 

Macmorran,  Q,C,,  aud  Rihton,  for  the  appeal. — 
Section  150  of  the  Public  Health  Act,  1875,  *<  does 
not  apply"  since  the  Private  Streets  Works  Act 
of  1892  was  adopted,  and  the  notice  is  inopera- 
tive. Ab  the  later  Act  was  voluntarily  adopted 
by  the  local  authoritr,  the  provisions  of  section 
38  of    the  Interpretation  Act,   1889,  as  to   rights 

(a.)  Reported  by  R.  C.  Mackenzie,  Esq.,  Barrister- 
at-Law. 


698 


THE  WEEKLY  REPORTER.      iaiv.2s.i»7.] 


VoLlCLV. 


High  Court. 


Iv  BE  EHBKAinr*s  Trade-Marks. 


High  ComtT. 


"acquired,  accroed,  or  incurred"  under  a  *' re- 
pealed" enactment  haTe  no  application.  Section 
24  of  the  Act  of  1892  is  simply  a  re-enactment  of 
section  6  of  the  Public  Health  Act,  and  does  not  help 
the  other  side.  The  local  authority  had  only  an 
option,  which  is  not  a  right  acquired  under  the 
former  Act:  Abbott  t.  Minister  for  Laiids,  [1895] 
A.  C.  425,  431,  43  W.  E.  Dig.  123. 

They  also  referred  to  sections  3,  6,  and  7  of  the 
PriTate  Streets  Works  Act,  1892  ;  section  341  of  the 
Public  Health  Act,  1875 ;  and  Beg,  ▼.  ffddsworth,  1 
a  B.  220. 

Warmington,  Q.C.,  Swin/en  Eady,  Q.C.^  and 
Morton  IF.  Smith,  tor  the  urban  district  council,  were 
not  called  upon. 

LiNDLET,  L.J. — ^It  appears  to  me  that  the  con- 
clusion at  which  the  learned  judge  has  arrived  is  quite 
right.  The  question  turns  really  on  the  true  con- 
struction of  the  Private  Streets  Works  Act  of  1892 
(55  &  dG  Vict.  c.  57),  possibly  assisted  by  the  Inter- 
pretation Act,  1889  (52  &  53  Vict.  c.  63).  I  pass 
over  the  Interpretation  Act,  1889,  for  the  present. 
[His  lordship  stated  the  material  provisions  of  the 
Act  of  1892,  and  proceeded:] 

We  have  now  to  apply  these  several  enactments  to 
a  case  in  which  the  local  authority — the  district 
council  —  gave  a  notice  under  section  150  of  the 
Public  Health  Act,  1875,  when  that  Act  was  in  force 
in  this  district.  That  was  a  perfectly  valid  notice, 
and  under  that  the  local  authority  did  what  they 
were  clearly  entitled  to  do — apportioned  the  expenses 
among  the  frontagers.  That  notice  was  in  force  for 
nearly  three  years — two  and  three-quarter  years  at 
least—and  in  the  interval,  the  notice  having  expired 
and  nothing  having  been  done,  the  district  authority 
applied  to  the  Local  Government  Board  to  sanction  a 
loan  for  the  purpose  of  doing  the  work.  That  was 
the  state  of  tlungs  when,  in  June,  1894 — ^nearly 
thtee  years  afterwards,  it  is  true — the  district  authority 
resolved  to  adopt  the  Private  Streets  Works  Act, 
1892.  Accordingly,  as  from  that  time,  section  24  of  the 
Act  of  1892  says  that  section  150  of  the  Public  Health 
Act,  1875,  is  not  to  be  in  force.  But  it  would  be  a 
very  forced  construction  to  hold  that  the  notice  which 
was  g}ven  was  to  be  dropped,  and  that  whatever  had 
been  done  under  it  must  go  for  nothing.  Even  with- 
out the  aid  of  the  Interpretation  Act,  1889,  I  should 
come  to  the  conclusion  that  that  could  not  be  the 
right  view.  But  if  we  fall  back  upon  the  Interpreta- 
tion Act,  I  cannot  help  thinking  that  the  moment 
you  find  a  provision  that  a  particular  section  ceases 
from  a  certain  date  to  apply  to  a  certain  district,  that 
is  a  repeal  from  that  time  so  far  as  regards  that 
district.  I  cannot  see  any  difference  practically. 
That,  therefore,  lets  in  the  provisions  contained  in  sec- 
tion 38  of  the  Interpretation  Act.  1889  (52  &  53  Yict.  c. 
63).  Sub-section  2  says  that  *'  Where  any  Act  passed 
after  the  commencement  of  this  Act  repeals  any  other 
enactment,  then,  unless  the  contrary,  intention 
appears,  the  repeal  shall  not  Ifi)  affect  the  previous 
operation  of  any  enactment  so  repealed,  or  anything 
duly  done  or  suffered  under  any  enactment  so  repealed ; 
or  (c)  affect  any  right,  privilege,  obligation,  or  liability 
acquired,  accrued,  or  incurred  under  any  enactment 
so  repealed."  If  there  is  otherwise  any  doubt  about 
the  matter,  that  enactment  is  amply  sufficient  to 
remove  it.  I  cannot  come  to  the  conclusion  which 
Mr.  Maomorran  has  urged  us  to  come  to,  that  the 
true  construction  of  the  Private  Streets  Buildings 
Act,  1892,  is  that  the  adoption  of  that  Act  renders 
any  previous  notice  futile,  merely  because  the  Act  of 
1892  is  in  force.  It  is  perfectly  obvious,  of  course, 
that  after  the  Act  of  1892  comes  into  force  you  can- 
not give  any  fresh  notice  under  section  150  of  the 


Public  Health  Act,  1875,  and,  therefore,  all  the  con- 
sequences of  giving  such  a  notice  under  that  section 
cease  to  apply.  Ab  for  the  future,  it  is  clear  that  section 
150  is  to  have  no  operation.  But  that  does  not  affect 
a  notice  given  previous  to  the  adoption  of  the  Act  of 
1892.  I  think,  therefore,  that  the  appeal  fails,  and 
must  be  dismissed  with  costs. 

L0FE8,  L.J. — I  think  this  case  is  very  dear.  I  do 
not  feel  that  I  can  really  add  anything  to  that  which 
has  already  been  said,   and  with  which  I  entirdy 


wfaidi 


BiOBT,  L. J.— I  alao  agno,  for  the 
have  been  given  by  linSury,  L.  J. 

Appeal  dismissed. 

Solicitors,  Woodbridge  &  Sons;  H.  B.  Peake. 


I^tg^  OTourt  of  f  U0tici. 


Chan.  Div.  \ 
Stirling,  J. ) 


June  18;  July  6. 


In  re  Ehkicann's  T&ade-Makks.  (a.) 

Trade-mark — Begistraiion — Dissolution  of  pariuersUp 
— Application  by  partners  for  separate  registration  of 
old  firm's  trade-marks — Patents,  <tc.,  Act,  18S3  (46 

<fe  47  Vict.  c.  57),  «.  72. 

The  prohibition  under  section  72  of  the  Patents,  &c.. 
Act,  1883.  of  the  registration  by  the  cxmiptroller  of  a 
trade-mark  identical  with  one  already  on  the  register  or 
having  such  a  resemblance  to  it  as  to  be  calculated  to 
deceive  is  intended  to  protect  the  public  as  well  as  beneJU 
the  owners  of  trade-marks.  The  court,  therefore,  in  tAe 
eocercise  of  whatever  discretion  it  may  Jtave  under  section 
72,  will,  in  considering  whether  it  ought  to  eneourugt 
two  concurrent  applications  for  the  registration  of  simi/of 
or  identical  marks  by  directing  the  comptroller  to  proceed 
with  them,  he  governed  by  the  principle  laid  di>ton  in 
the  case  of  In  re  Dewhurst's  Trade-Marks,  44  IT.  K, 
672,  [1896]  2  Ch.  137,  and  refuse  the  application  unhs* 
satisfied  that  no  harm  is  likely  to  arise  by  reason  ofsiui 
registration  causing  either  conftision  or  deception ;  and 
the  fact  thai  the  applicants  were  formerly  partners  and 
are  asking  for  the  registration  in  their  respective  winirt 
of  the  trade-marks  used  by  the  old  firm  is  not  sufficient 
to  induce  the  court  to  accede  to  their  application. 

This  was  a  motion  asking  that  the  comptroller 
should  be  directed  to  proceed  with  certain  applica- 
tions for  registration  of  trade-marks,  and  raised  ques- 
tions as  to  the  rights  of  new  iirms  created  by  a  dissolu- 
tion of  a  partnership  with  regard  to  the  trade- marki 
used  by  the  old  firm. 

Down  to  December,  1896.  five  brothirs  named 
Ehrmann  carried  on  business  in  partoersbip  as  wine 
and  spirit  merchants  in  the  City  of  London,  under 
the  style  of  Ehrmaun  Bros,  and  Ehrmann  Freres,  sad 
used  in  the  course  of  their  business  various  trsde- 
marks. 

In  1894  four  of  them  brought  an  action  againit 
the  fifth  for  the  dissolution  of  the  partnership. 

By  a  deed  dated  the  23rd  of  December,  1896,  tl)« 
partnership  was  dissolved  on  the  terms  therein  con- 
tained. ' 

The  important  clauses  of  the  deed  were  Nos.  4,  ^ 
and  11. 

Clause  4  provided  that  the  business  of  the  existin; 
firm  should  belong  to  and  be  carried  on  by  the  paitin 


(a.)  Reported  by  J. 


I.  Stirlino,  Esq.,  Barrister- 
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High  Court. 


In  be  Ehrmann's  Trade-Marks. 


High  Court. 


thereto  in  manner  following,  that  is  to  say,  Ferdinand 
Bsnich  Ehrmann  and  persons  claiming  under  him 
might  carry  on  the  same  under  the  name  of  Ehrmann 
Bros.,  and  the  other  partners  and  persons  claiming 
under  them  might  carry  on  the  same  under  the  name 
of  Ehrmann  Freres,  and  that  the  goodwill  of  snch 
bosineBS  should  continne  in:  and  belong  to  the  parties 
to  the  deed  subject  to  the  provisions  thereof. 

Glsnse  6  provided  that  the  said  Ferdinand  Baruoh 
Ehrmann  and  persons  claiming  under  him,  and  also 
the  other  partners  and  persons  claiming  under  them 
ihonld  be  entitled  to  use  all  or  any  of  the  trade- 
marks  mentioned  in  the  first  schedule  to  the  deed, 
with  certain  alterations  specified  in  the  deed  as  to 
some  of  such  marks. 

Clause  11  of  the  said  deed  provided  for  the  applica- 
tion by  the  said  Ferdinand  Baruch  Ehrmann  for  the 
registration  of  the  trade-marks  specified  in  the  second 
Bohedole  to  the  deed,  and  for  the  application  by  the 
other  partners  for  the  registration  of  the  trade-marks 
specified  in   the  third  schedule  to   the   deed,   such 
applications  to  be  made  in  manner  specified  in  such 
clause.    It  also  provided  that  all  the  parties  to  the 
deed  should  so  far  as  necessary  or  expedient  concur 
in  and  consent  to  and  give  authority  for  the  making 
and  prosecution  of  the  application  mentioned  in  such 
danse,  and  also  that,  if  the  Comptroller-General  or 
any  court  or  other  authority  should  make  it  a  con- 
dition of  granting  the  applications  thereinbefore  pro- 
lided  to  be  made,  or  any  of  them,  that  the  registra- 
tions ef  the  trade-marks  mentioned  in  the  said  first 
schedule  to  the  deed  or  any  of  them  should  be  can- 
celled under  section  91  (6)  of  the  Patents,  Designs, 
and  Trade-Mark  Acte,   1883-1888,  then  the   several 
parties  to  the  deed  should  at  their  own  expense  do 
and  execute  or  concur  in  doing  and  executing  all 
acts  and  documents  necessary  to  procure  such  cancel- 
lation. 

The  trade-marks  referred  to  in  the  first  schedule  to 
the  deed  were  nine  in  number;  eight  of  them  were 
f^egistered  in  the  name  of  the  old  firm  of  Ehrmann 
Bros. ;  the  ninth  was  unregistered. 

The  trade-marks  referred  to  in  the  second  schedule 
to  the  deed  w<^re  the  trade-marks  subsequently  applied 
for  by  F.  B.  Ehrmann ;  and  those  referred  to  in  the 
third  schedule  the  trade-marks  subsequently  applied 
for  by  the  other  partners  in  the  old  firm. 

In  pursuance  of  clause  11  two  sets  of  applications 
were  made  for  the  rojHstration  of  nine  trade-marks, 
which  were  practically  identical  with  one  another 
snd  with  those  in  use  by  the  old  firm. 

The  comptroller  refused  to  accede  to  any  of  the 
applications. 

The  applicants  appealed,  and  their  appeals  now 
came  before  the  court  on  a  motion  asking  that  the 
comptroller  might  be  directed  to  proceed  with  the 
applications. 

Graham  Uaaiinga,  Q.C.,  and  John  CuUer,  Q»C.f  for 
the  motion. — The  principle  is  that  the  new  firm  are 
entitled  to  the  same  benefit  as  the  old  firm  were.  [Stib- 
UNO,  J. — Is  not  your  case  under  section  87  P  The 
right  has  passed  away  from  the  old  firm  and  gone  into 
two  new  fiirms ;  would  not  the  proper  course  be  for  each 
to  register  ?]  That  might  be  done.  [Stirling,  J.— 
The  objection  is  under  sections  71  ana  72.]  We  sub- 
mit that  the  court  has  power  to  register  two  persons 
BS  proprietors  of  the  same  mark.  Here  both  parties 
kre  entitled  to  use  the  old  trade-marks,  but  both 
want  to  have  the  trade-marks  in  question  on  the 
register  in  their  own  name.  Where  a  firm  dissolves 
partnership  it  cannot  be  disputed  that  all  members 
Df  the  diflsoWed  firm  are  entitled  to  use  the  old  trade- 
marks. That  was  the  ground  of  the  decirions  in 
Dent  y.  Ttirpin,  9  W.  B.  548»  2  J.  &  H.  139,  Banks 


V.  Gibson,  13  W.  R.  1012,  34  Beav.  666,  ^and  Benbow 
V.  Low,  29  W.  B.  837.  The  principle  of* those  cases, 
which  applies  here,  is  that  if  under  the  terms  of  the 
dissolution  each  partner  can  use  the  trade-marks  of 
the  old  firm  that  right  is  one  which  the  court  can 
and  ought  to  perfect  under  section  72. 

Buckley,  Q.C.,  and  if.  Terrell,  for  F.  B.  Ehrmann, 
adopted  the  same  arguments. 

Sir  R.  Webster,  A.G.^  and  Ingle  Joyce,  for  the  comp- 
troller.— The  objections  to  this  application  are  that 
under  the  statute  exclusive  rights  would  be  given 
contrary  to  the  statute,  and  that  trade-marks  which 
would  mislead  the  public  would  be  on  the  register. 
If  this  application  were  to  succeed  greater  rights 
would  be  given  in  respect  of  new  trade-marks  than 
exist  in  respect  of  the  old  marks.  The  principle  of 
every  decision  is  against  allowing  the  same  trade- 
mark to  more  than  one  firm,  the  whole  spirit  of  the 
Act  is  against  this  view.  [They  referred  particularly 
to  sections  70,  76,  and  87.]  Section  72  (11  only 
relates  to  old  trade-marks,  and  the  comptroller  is 
not  to  register  two  additional  marks  for  different 
people.  The  statute  does  not  aUow  the  comptroller 
to  register  additional  marks  in  respect  of  the  same 
goods  in  favour  of  different  persons,  and  it  can  make 
no  difference  that  such  persons  applied  on  the  same 
day  and  asked  to  be  allowed  to  use  the  same  mark. 
Here  the  public  is  to  be  asked  to  understand  that 
each  applicant  has  a  right  to  use  the  mark  to  the 
exclusion  of  the  other.  Benboiu*s  case  was  the  case  of 
an  old  trade-mark,  and  is  no  authority  here.  Dent  v. 
Tarpin  and  Banks  v«  Gibson  were  not  cases  of  regis- 
tration at  all.  The  court  will  not  register  the  same 
marks  for  different  people :  In  re  Dewhurst,  44  W.  R. 
672,  [1896]  2  Ch.  137. 

John  Cutler n  Q»C,,  in  reply. — These  trade-marks  are 
already  on  the  register.  [Sttrlino,  J. — Then  you 
ought  to  claim  under  section  87.]  Then  we  should 
have  to  satisfy  the  comptroller  as  to  the  title  to  each 
mark.  According  to  section  77  only  the  registered 
proprietor  of  the  mark  can  institute  proceedings  for 
infringement,  and  that  is  why  we  winh  to  be  regis- 
tered. [STiBLmo,  J. — Under  section  70,  if  the  good- 
will of  the  old  firm  has  ceased,  the  old  firm  may  no 
longer  be  able  to  enforce  it.]  Then  Dent  v.  Turpin 
must  be  taken  to  be  no  longer  law.  These  marks  do 
not  come  within  section  73.  The  Attorney-General 
says  that  these  marks  are  deceptive ;  but  if  two  iden- 
tioiEkl  old  marks  can  be  registered,  why  should  two  new 
marks  be  calculated  to  deceive?  [Stiblino,  J., 
referred  to  section  74  (3).]  That  only  says  that  a 
mark  publicly  used  by  more  than  three  persons  on 
the  same  description  of  goods  shall,  for  the  purposes 
of  the  section,  be  deemed  common  to  the  trade  in 
such  goods.  [Stirling,  J. — ^Tou  could  not  contend 
that  more  than  three  persons  could  claim  to  be  regis- 
tered in  respect  of  a  new  mark  P]  No.  [Stirling,  J. — 
Well,  but  your  application  comes  to  this,  that  these 
five  persons  can  come  here  and  claim  to  be  registered 
in  respect  of  the  same  mark.]  That  is  not  the  case 
here ;  there  are  only  two  persons ;  and  if  five  were  to 
apply  they  would  have  destroyed  the  distinction  of 
their  mark.  [Stirling,  J.,  referred  to  DeiohursVs 
case.  That  was  not  the  case  of  the  dissolution  of  a 
partnership.  [Stirling,  J. — Is  the  fact  of  two  per- 
sons having  belBu  in  partnership  any  ground  that  the 
comptroller  should  register  these  two  narties  P]  No. 
[Stirling,  J. — ^Then  what  is  the  special  circumstance 
here  P]  Here  there  is  a  trade-mark  used  by  the  old 
firm,  and  the  partnership  is  dissolved  on  the  terms 
that  both  parties  should  continue  to  use  the  trade- 
mark. There  is  nothing  illegal  in  that;  and  they 
now  wifh  to  le  able  to  biing  an  action  fcr  infiirge- 
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inent  in  each  of  their  respective  names.  [Stirling, 
J.— The  Court  of  Appeal  has  said  in  DewhursVs  case 
that  only  one  person  is  to  be  registered.  Ton  most 
have  some  special  circumstance,  and  if  the  consent  of 
the  person  on  the  register  is  not  a  special  circum- 
stance, then  how  can  an  agreement  on  dissolution 
constitute  a  special  circumstance?]  The  special 
ground  is  that,  on  the  terms  of  the  dissolution,  there 
is  nothing  to  prevent  the  partners  continuing  to  use 
the  mark.  [Stirling,  J. — Tou  are  asking  for  more 
than  the  existing  rights.]  We  are  only  asking  to  be 
put  on  in  order  to  protect  our  existing  rights.  Ben- 
how's  case  was  not  decided  on  the  ground  that  the 
marks  were  old  ones. 

Cur*  adv»  vult, 

Stirling,  J. — As  regards  the  eight  marks  already 
on  the  register  the  comptroller  raises  the  objection 
that  under  section  72,  sub-section  1,  he  cannot 
proceed  with  the  application  until  the  existing  entries 
have  been  cancelled.  An  order  for  cancellation 
might  possibly  be  made  under  section  91,  sub- 
section (r),  but  no  application  for  the  purpose  has  yet 
been  made.  The  applicants  are  willing  to  make  the 
necessary  applications  provided  that  the  order  for 
cancellation  is  made  simultaneously  with  the  regis- 
tration of  the  marks  in  accordance  with  the 
applications.  Possibly  this  might  be  arranged,  but 
beyond  this  the  comptroller  raises  the  objection  that 
identical  new  marks  ought  not  to  be  registered  in  the 
names  of  two  different  persons.  This  objection 
applies  with  equal  and  immediate  force  to  the  appli- 
cations relating  to  the  ninth  mark,  which  is  not  on 
the  register. 

Neither  of  tbe  clauses  of  section  72  applies  in 
strictness  to  this  last  mark ;  but,  as  was  laid  down 
by  the  Court  of  Appeal  in  In  re  Australian  Wine 
Importers  {Limited),  37  W.  E.  578,  41  Ch.  D.  278, 
the  court  has  a  discretion  **  as  to  whether,  though 
registration  is  not  prohibited,  it  is  such  a  registration 
as  the  court  ought  not  to  encourage  by  directing  the 
comptroller'  to  go  on":  see  p.  288,  per  Cotton, 
L.J.  It  was  there  held  that  the  registration  of  the 
mark  of  a  "  Qolden  Fleece  *'  in  respect  of  wine  ought 
not  to  be  permitted  in  the  face  of  the  opposition  of 
the  owner  of  a  mark  of  the  same  kind  registered  in 
respect  of  spirits,  on  the  ground  that  the  use  of  such 
a  mark  was  calculated  to  deceive  when  applied  to 
goods  of  a  description  similar  to  that  in  respect  of 
which  registration  had  taken  place. 

In  the  case  of  In  re  DewhursVs  Trade-Mark  it  was 
further  held  by  the  Court  of  Appeal  that  a  mark 
which  in  the  judgment  of  the  comptroller  had  such 
resemblance  to  one  on  the  register  as  to  be  calculated 
to  deceive  ought  not  to  be  registered,  even  if  the 
owner  of  the  registered  mark  consented.  [His  lord- 
ship read  the  judgment  of  Lindley,  L.J.,  at  p.  148, 
and  continued :]  What  is  prohibited  by  section  72  is 
the  registration  by  the  comptroller  of  a  mark  identical 
with  one  already  on  the  register,  or  having  such 
resemblance  to  it  as  to  be  calculated  to  deceive. 
These  provisions  exist,  according  to  the  decisions,  not 
merely  for  the  benefit  of  the  owners  of  trade-marks, 
but  for  the  protection  of  the  public.  There  are  at 
least  two  evils  attendant  on  the  registration  of 
identical  or  similar  trade-marks :  first,  the  certainty 
of  confusion ;  and  secondly,  the  high  probability  of 
deception;  and  I  read  the  judgments  delivered  in  the 
Court  of  Appeal  in  DewhursVs  case  as  meaning  that 
such  regis^tion  ought  not  to  be  permitted  unless 
the  court  is  satisfiml  that  there  is  no  reasonable 
probability  that  harm  is  likely  to  arise  from  these 
causes.  ^  The  like  principle  ought  to  govern  the  court 
in  considering  whether  it  ought  to  encourage  two 
concurrent  applications  for  the  registration  of  identical 


or  similar  marks  by  directing  the  comptroller  to 
proceed  with  them ;  and  there  is  in  the  present  case 
no  evidence  to  satisfy  me  that  the  mischief  to  whidi 
I  have  alluded  is  not  likely  to  occur.  When  it  is 
inquired  whether  there  are  any  special  circumstances  to 
induce  the  court  to  exercise  sucn  discretion  as  it  may 
have  under  section  72,  all  that  is  said  is  that  the 
applicants  were  formerly  partners,  and  used  maib 
identical  with  those  in  question  for  the  purposes  of 
their  partnership;  that  they  have  dissolved  the 
partnership,  each  of  the  applicants  bong  entitled  to 
use  the  marks ;  and  that  it  is  highly  desirable  that 
each  of  the  applicants  should  be  able  to  sue  separately 
under  section  77. 

It  may  be  observed  on  this  that  as  to  the  marks 
already  on  the  register,  there  will  be  no  difficulty  in 
suing  in  the  names  of  the  registered  owners;  and 
clause  7  of  the  deed  of  the  23rd  of  December,  1896, 
provides  for  such  a  case ;  and  as  to  the  one  mark 
which  remains  unregistered,  it  might  be  registered 
in  the  same  way  as  the  other  marks,  and  the  rights 
would  be  regulated  by  the  same  clause.  In  any  caae 
the  mere  convenience  of  the  applicants  would  not 
justify  the  court  in  departing  from  the  principles 
laid  down  in  the  cases  to  which  I  have  referred. 

In  argument  some  reliance  was  placed  on  the  case 
of  Dent  V.  Turpin,  where  it  was  held  that  each  of  two 
persons  who  had  derived  from  a  common  predecessor 
the  right  to  use  a  trade-mark  was,  under  the  law  as 
it  stood  previously  to  the  passing  of  the  Trade-Mark 
Acts,  entitled  to  sue  separately  in  respect  of  an 
infringement  of  the  right.  It  appears  to  be  an 
answer  to  any  claim  founded  on  this  decision  that  the 
applicants  are  not  now  applying  under  section  87  of 
the  Act  for  the  registration  of  an  assignment  or 
transmission  of  the  marks  in  question.  E^en  if  they 
were  I  apprehend  that  for  the  purposes  of  the  Trade- 
Mark  Acts  some  limitation  must  be  imposed  on  the 
application  of  the  doctrine  of  Dent  v.  Turpia^  at  all 
events  where  more  than  three  persons  claimed  to  he 
assignees  of  a  registered  mark.  It  could  hardly  he 
contended  that  new  marks  can  be  registered  in  the 
names  of  a  greater  number  of  owners  than  is  allow- 
able under  section  74,  sub-section  3,  in  the  caae  of 
old  marks. 

Solicitors,  Goldberg,  Langdon,  Barrett,  cfe  Newall; 
Wild  &  Wild;  Solicitor  to  the  Board  of  Trade. 


June  15,  30. 


Chan.  Div.    i 
Stirling,  J.  ) 

Strohmenoer  v.    Borough   of    Finsbury    Per- 
manent Investment  Btjildino  SoorETY.  (a.) 

Building  society — Alteration  i7i  rules — Ultra  vires— 
Building  Societies  Act,  1874  (37  <fc  38  Tfci.  c  42), «. 
16  (2)  (4),  18. 

In  contracts  between  a  building  society  and  one  of  iU 
members  the  rights  will  be  governed  by  the  rules  from 
time  to  time  in  force,  and  the  member  will  be  bound  ijf 
any  alterations  in  the  rules,  provided  that  such  altera- 
tions are  within  the  power  of  the  society  to  make.  But 
where  a  society  which  was  subject  to  the  provisions  of  the 
Building  Societies  Act,  1874,  f«  order  to  meet  lotset 
incurred  by  the  society,  passed  a  resolution  under  section 
IS  of  the  Act  to  alter  the  rules  so  that  the  amount  dm 
from  the  society  to  each  member  in  respect  of  the  skarti 
held  by  him  on  a  certain  date  should  be  taken  io  he 
thirty-three-flftieths  of  the  net  amount  paid  on  tKcA 
shares, 

(rt.)  Reported  by  J.  I.  Stirling,  Esq.,  Barrister- 
a^-Law.   . 
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Heidi  that  the  Act  of  1874  contemplated  that  fully 
paid-up  shares  should  be  repaidf  a«d  that  therefore  a 
rule  that  fully  paid-up  shares  should  only  be  repaid  in 
fart  was  ultra  yires,  though  in  the  event  of  a  member 
wishing  to  withdraw  it  would  be  competent  for  the  society 
to  prescribe  the  terms  of  his  withdrawal. 

This  WM  an  action  by  the  plaintiff  on  behalf  of 
himself  and  all  other  members  of  the  defendant  society 
askiiig  for  an  injunction  to  restrain  the  society,  their 
diiectors,  officers,  and  servants  from  acting  on  certain 
alterations  recently  introduced  into  the  rules  of  the 
society. 

The  question  was  whether  the  alterations  were  such 
as  the  society  had  power  to  make. 

The  plaintiff  was  the  holder  of  paid-up  shares  of 
the  sodety. 

The  society  was  formed  in  1867  under  the  old 
statute  6  &  7  Will.  4,  o.  32.  That  Act  provided : 
"It  shall  be  lawtul  for  any  number  of  persons  to 
form  themselyes  into  and  establish  societies  for  the 
purpose  of  raisinfi^  •  .  •  shares  .  •  .  and  for 
the  several  members  of  each  society  from  time  to 
time  to  assemble  together  and  to  make,  ordain,  and 
constitute  such  wholesome  and  proper  rules  and 
regulations  for  the  government  and  guidance  of  the 
aiue  as  to  the  major  part  of  the  members  of  such 
Mxiety  go  assembled  together  shall  seem  meet,  so  as 
BQch  rules  shall  not  be  repugnant  to  the  express 
provisions  of  this  Act  and  to  the  general  laws  of  the 
realm  .  .  .  and  also  from  time  to  time  to  alter 
ud  amend  such  rules  as  occasion  shaU  require,  or 
annul  or  repeal  the  same,  and  to  make  new  rules  in 
Heu  thereof  under  such  restrictions  as  are  in  this  Act 
contained." 

The  society  received  a  certificate  of  incorporation 
under  the  Building  Societies  Act,  1874,  the  provisions 
of  which  Act  were  now  applicable  to  the  society. 

Section  7  of  that  Act  repealed  the  old  Act,  but  the 
repeal  was  not  to  affect  any  subsisting  society  estab- 
luhed  under  the  old  Act  until  such  society  should 
have  obtained  a  certificate  of  incorporation  under  the 
Act  cf  1874.  The  important  sections  of  this  Act  are 
section  16  (2)  (4)  and  section  18. 

Section  16. — The  rules  of  every  society  hereafter 
eitahlished  under  this  Act  shall  set  forth :  (2)  The 
maimer  in  which  the  stock  or  funds  of  the  socie^  are 
to  be  raised,  the  terms  upon  which  paid-up  shares  (if 
uiy]  are  to  be  issued  and  repaid,  and  whetner  prefer- 
ential sharee  are  to  be  issued,  and  if  so,  within  what 
limiti^  if  any ;  and  whether  the  society  intends  to 
avail  itself  of  the  borrowing  powers  contained  in  this 
Ad^  and  if  so,  within  what  limits,  not  exceeding  the 
linnts  presoribed  by  this  Act.  (4)  The  terms  upon 
which  shares  toaj  be  withdrawn,  and  upon  wluch 
mortgages  may  be  redeemed. 

Section  18. — Any  society  under  this  Act,  certified 
previously  to  the  passing  of  this  Act,  may  alter  or 
Ksdnd  any  rule,  or  make  any  additional  rule  by  the 
vote  of  three-fourths  of  the  members  present  at  a 
ipecial  meeting  called  for  the  purpose,  of  which 
oiseting  notice  specifying  the  proposed  alteration, 
rescission,  or  addition  shall  be  given  to  the  members 
in  the  maimer  provided  by  the  rules  of  the  society, 
or,  in  the  absence  of  such  rules,  by  letters  sent 
through  the  post  seven  days  previous  to  such 
meeting;  and  any  society  hereafter  established  may 
liter  or  rescind  any  rule,  or  make  an  additional  rule, 
tn  the  manner  its  rules  direct;  and  every  society 
under  this  Act  altering  or  rescinding  any  rule,  or 
naking  an  additional  rule,  shall  forward  two  copies 
rf  every  reflolntion  for  rescission  of  a  rule,  and  of 
ivety  alteration  of  or  addition  to  its  rules,  signed 
>y  three  members  and  the  secretary,  and  a  statutory 
Icdaratiofi  of  an  officer  of  the  society  that  the  pro- 


visions of  this  section  have  been  complied  with,  to 
the  registrar,  who,  if  he  find  that  such  alteration, 
addition,  or  rescission  is  in  conformity  with  this  Act, 
shall  return  one  of  the  copies  to  the  secretary  or 
other  officer  of  the  society  with  a  certificate  of 
registration,  and  retain  and  register  the  other  copy. 

The  rules  as  they  existed  down  to  the  period  when 
the  alterations  were  made  contained  the  following 
provisions : 

Kule  71.  Any  member  may,  subject  to  the  pro- 
visions of  rules  73  and  91,  withdraw  all  or  any  part 
of  his  shares  upon  giving  one  month's  notice  in 
writing.     .     •     . 

72.  The  rule  previously  numbered  72  was  rescinded 
at  a  special  general  meeting  of  the  society  on  the  13th 
of  January,  1891. 

73.  In  the  event  of  the  assets  of  the  society  being 
insufficient  to  meet  the  liabilities  thereof,  the  directors 
may  order  that  a  sum  sufficient  to  discharge  a  proper 
proportion  of  such  liabilities  shall  be  deducted  from 
the  amount  payable  to  any  member  on  withdrawal. 
The  decision  of  the  directors  as  to  the  sum  so  to  be 
deducted  may  be  made  either  before  or  during  the 
currency,  or  after  the  expiration  of  the  notice  of  with- 
drawal but  before  compliance  therewith.  If,  owing 
to  the  number  of  members  desirous  of  withdrawing 
their  shares  or  to  the  amount  of  money  available  for 
the  purpose  or  on  any  other  account,  the  directors  are 
of  opinion  that  the  interests  of  the  society  require  the 
postponement  of  payment  to  members  who  have  g^ven 
notice  of  withdrawal  the  directors  shall  have  power, 
whether  the  assets  are  sufficient  to  meet  the  liabilities 
or  not,  to  postpone  payment  to  any  such  members 
who  have  given  notice  of  withdrawal  for  a  period  not 
exceeding  one  year  and  from  time  to  time  to  continue 
such  postponement  for  like  further  periods  or  to  direct 
such  payment  to  be  made  in  rotation  according  to 
priority  of  notice  as  the  funds  of  the  society  will 
allow.     .     .     . 

74.  Until  a  notice  of  withdrawal  has  been  complied 
with  subject  to  deduction  or  postponement,  the 
member  giving  the  same  shall  continue  to  be  bound 
by  these  rules  or  any  alteration  thereof  whether  such 
alteration  be  made  before  or  after  notice  of  with- 
drawal. 

91.  The  funds  of  the  society  shall  be  applied  solely 
for  the  purpose  set  forth  in  these  rules  and  in  manner 
therein  provided.  Firstiy,  in  payment  of  all  expenses 
of  the  society  authorized  by  the  rules.  Secondly, 
in  payment  of  the  interest,  dividends,  or  bonuses  due  to 
the  holders  of  investment  shares.  Thirdly,  in  making 
advances  to  members  notwithstanding  the  currency  or 
expiration  of  any  notices  of  with£awal  hj  other 
members.  Lastly,  in  repaying  subscriptions  to 
members  withdrawing  their  shares. 

118.  In  case  three-fourths  in  number  and  value  of 
the  investing  members  of  the  society  for  the  time 
being  present  at  a  general  meeting  specially  con- 
vened for  the  purpose  shall  resolve  tliat  no  new 
business  be  transacted,  then  the  society  shall  cease  to 
transact  any  new  business  accordingly.  [The  rule 
then  provided  at  some  length  for  the  distribution  of 
the  surplus  assets,  which  provision,  shortiy  stated, 
came  to  this,  that  the  directors  should  get  in  the 
assets  and  pay  and  discharge  liabilities,  and  when  all 
liabilities  and  expenses  were  discharged  the  surplus 
assets  should  be  divided  among  the  investing  members ; 
and  the  whole  of  such  surplus  assets  being  disposed 
of  the  society  should  be  and  be  deemed  t<)  be  at  an 
end.] 

The  society,  through  the  defalcations  of  an  officer, 
lost  a  large  sum  of  money.    Meetings  were  held  to 
consider  what  ought  to  he  done.    Ultimately  resolu- 
tions were  passed,  some  of  which  were  now  com 
plained  of. 
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The  fint  alteration  necessary  to  mention  was  in  rule 
71,  to  strike  out  the  words  **his  subscriptions"  and 
substitute  **  the  amount  standing  to  his  credit  in  the 
books  of  the  society." 

Next  to  insert  as  rule  72 :  '<  The  amount  due  from 
the  society  to  each  member  in  respect  of  any  share  or 
shares  held  by  him  on  the  1st  of  December,  1896, 
shall  be  deemed  to  be  and  taken  as  thirty-three- 
fiftieths  of  the  net  amount  paid  on  such  diare  or 
shares,  anything  in  these  rules  to  the  contrary  con- 
tained notwithstanding." 

In  rule  73  strikeout  the  first  paragraph  and  substi- 
tute, "  The  directors  may  at  any  time  order  that  a  sum 
sufficient  to  discharge  a  proper  proportion  of  any  loss, 
aetual  or  anticipated,  incurred  by  the  society  shall  be 
deducted  from  the  amount  payable  to  any  member 
on  withdrawal." 

P.  8.  Stokes,  for  the  motion. — The  rules  must  be 
fair.  It  is  true  that  the  society  has  power  to  alter 
its  rules,  but  it  is  not  fair  for  the  society  to  pass  a 
resolution  which  deprives  the  applicant  of  a  portion 
of  the  amount  due  to  him.  T^ere  a  man  has  paid 
money  on  the  terms  that  he  shall  have  it  back  on 
certain  notice,  the  society  cannot  alter  the  terms  and 
prevent  him  from  having  it  back  on  giving  the  notice. 

He  referred  to  Knight  v.  Tabernacle  Building 
Society  (unreported),  Barnard  v.  Tomson,  [1894]  1  CHi. 
37o  ;  Auld  v.  Olasgow  Working  Men*8  Building  Society, 
'So  W.  R.  672, 12  App.  Gas.  197 ;  Wurtzburg  on  Build- 
ing Societies,  3rd  ed.,  p.  386. 

Graham  Hastings,  Q.C,  and  Wurtzburg,  contra. — 
The  plaintiff  would  be  bound  by  the  rule  even  if 
passed  after  he  became  a  member.  If  a  member 
makes  a  mortgage  of  shares  to  a  society .  under 
which  he  is  entitled  to  redeem  on  payment  of  certain 
moneys  the  society  can  make  a  rule  that  he  shall  be 
entitled  to  redeem  on  these  terms  and  have  to  bear 
his  proportion  of  a  loss  as  well :  Rosenberg  v.  North- 
uniberland  Building  Society,  37  W.  B.  368,  22  Q.  B.  D. 
373 ;  Bradbury  v.  Wild,  41  W.  R.  361,  [1898]  1  Ch. 
377;  P^  V.  City  and  Suburban  Benefit  Building 
Society,  41  W.  B.  648,  [1893]  2  Ch.  211;  Reg.  v. 
Brabrooke,  69  L.  T.  Bep.  718.  [Stirling,  J.— If  I 
understand  your  argument,  the  society  can  mal[e  any 
rule  it  pleases  ?]  Tes,  if  the  rule  is  fair :  Barnard  v. 
Tomaon. 

Stokes,  in  reply. — ^The  question  is  whether  this 
alteration  is  a  proper  one,  and  I  submit  it  is  not  The 
society  can  pass  rules  that  as  a  member  comes  to 
withdraw  he  shall  receive  only  a  certain  amount,  but 
this  rule  is  that  under  no  circumstances  shall  a  mem- 
ber receive  more  than  a  certain  proportion  of  what  is 
due  to  him.  The  Act  says  you  must  provide  for  re- 
payment, but  here  they  provide  for  non-payment. 
All  the  cases  go  on  the  point  whether  a  man  is  bound 
by  the  rule,  but  here  the  question  is  whether  the  rule 
is  ultra  vires.  Barnard  v.  Tomson  did  not  decide 
that  a  reduction  was  binding.  It  is  beyond  their 
power  to  pass  a  rule  to  pay  only  £33  out  of  £50. 
Ko  matter  what  the  assets  of  the  society  are,  they 
ought  to  say  as  each  withdrawal  comes  on  how  much 
ought  to  be  taken  off  for  losses. 

Cur.  adv,  vult. 

Jime  30.— Stirling,  J.,  stated  the  facts,  and  con- 
tinued :  Upon  the  argument  two  points  were  dis- 
cussed— ^first,  whether  £e  alteration  in  the  rules  could 
be  made  so  as  to  prejudice  or  affect  the  rights  of  the 
plaintiff  as  a  fully  paid-up  shareholder ;  and  secondly, 
whether,  supposing  this  can  be  done,  rule  72  is 
within  the  powers  of  the  society.  Now,  as  to  the 
first  point  the  authorities  seem  to  me  to  be  clear. 
There  are  a  series  of  cases  of  which  I  need  only 
mention  Wilson  v.  Miles  Platting  Building  Society,  37 


W.  B.  369,  22  Q.  B.  D.  381 ;  Rosenberg  v.  NoHhuniber' 
land  Building  Society,  and  PSpe  v.  City  and  Suhurban 
Benefit  Building  Society,  which  show  that  memben  of 
a  building  society  may  enter  into  contracts  with  the 
society  that  their  rights  shall  be  regulated  not  merely 
by  the  rules  in  force  at  the  time  of  the  contract,  hat 
by  any  rules  which  the  society  may  from  time  to  time 
make.  Looking  at  rule  74  of  the  existing  rides,  wluch 
is  not  affected  by  the  alterations,  it  appears  to  me  to 
be  clear  that  as  to  any  matters  within  the  powers  of 
the  society  the  rights  should  be  governed  by  the  mlei 
from  to  time  in  force ;  and  secondly,  that  so  f ar  S8 
these  alterations  are  within  the  powers  of  the  society 
the  plaintiff  is  bound  by  them.  In  fact  this  point 
was  not  seriously  disputed  in  argument. 

The  real  point  to  consider  is  whether  rule  72  is  witkta 
the  powers  of  the  society.  The  effect  of  that  rule  is 
to  wipe  out  for  all  time  nearly  three-tenths  of  the 
money  paid  up  by  every  member  who  had  shares  in 
the  society  on  the  1st  of  December,  1696.  The  objec- 
tion which  is  taken  is  that  the  Act,  if  it  does  not 
say  so  in  express  terms,  implies  that  the  paid-up 
shares  are  to  be  repaid  in  fulL  The  rules  which  the 
society  is  authorized  to  make  under  section  16  are 
to  provide  for  the  terms  on  which  such  shares  aie 
to  be  repaid,  and  are  also  to  provide  for  the  terms 
under  which  shares  may  be  withdrawn.  No  doubt 
as  it  seems  to  me  there  is  a  difference  in  the  fotci 
of  the  section  as  regards  these  two  matters,  and 
the  application  of  that  remark  is,  I  think,  to  be 
observed  in  connection  with  the  relief  sought  to  be 
obtained  on  the  present  occasion.  The  plaintiff  does 
not  complain  of  the  alteration  in  rule  73  or  of  that 
rule  itself.  That  is  a  matter  which  relates  to  the 
terms  of  withdrawal.  [His  lordship  neaA  the  pro- 
posed alteration,  and  continued :]  &>  fsf  as  I  can  see 
that  is  a  reasonable  rule,  for  it  seems  right  and 
proper  that  if  a  society  suffer  loss  a  member  shall  not 
be  entitled  to  withdraw  without  maldng  some  con- 
tribution to  that  loss.  And  if  he  insists  on  taking 
away  his  monejr  when  the  loss  is  impending,  the 
directors  are  entitied  to  say,  '*  You  shw  not  do  so 
except  by  first  making  provision  to  meet  that  loss." 
But  it  is  a  totally  different  thing  to  say  that  for  all 
time  and  for  all  purposes  a  certain  amount  shall  be 
struck  off  from  the  amount  which  has  been  contri- 
buted to  the  funds  of  the  society,  because  prima  fade, 
according  to  the  terms  of  the  Act,  an  inventing 
member  would  be  entitied  to  have  the  contributions 
repaid  to  him  on  dissolution,  or  when  the  suiploi 
funds  became  distributable  within  the  meaning  of 
section  13,  and  when  no  longer  required  for  the 
purposes  of  the  society. 

The  proposed  rule  72  goes  far  beyond  the  terms  as 
to  withdrawal,  and  would  affect  the  distribution  d 
the  funds  under  rule  118,  which  relates  to  distriba- 
tion.  A  similar  point  was  considered  by  the  DiriaiaoiJ 
Court  in  Knight  v.  Tabernacle  Permanent  Benefit 
Building  Society,  which  came  before  Grantham  and 
Charles,  JJ.,  on  the  1st  of  July,  1892,  of  whudLCise 
I  have  been  supplied  with  a  report.  The  point  is  pot 
neatiy  by  Charles,  J.,  according  to  this  report  of  the 
judgment.  In  that  case  the  society  did  not  go  so  te 
as  l^ey  have  on  the  present  occasion,  because  the  mk 
there  said  that  the  amount  due  from  the  society  to 
each  member  in  respect  of  the  share  or  shares  hdd  by 
him  should  be  deemed  to  be  five-sixths  of  the  nA 
amount  paid  on  such  share  or  shares.  Then  tiieit 
was  a  further  rule  to  the  effect  that  oat  of  the  profits 
accumulated  in  the  manner  prescribed  in  rule  7a,  cae- 
sixth  of  the  nominal  value  of  the  share  was  to  be  psid 
to  the  shareholder.  8o  that  there  was  an  expectatioB 
held  out  to  the  members  of  the  society  that  at  a 
future  time,  under  more  favourable  circamstanoes, 
they  might  receive  the  amount    which    had  be«i 
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written  off.    The  Divisional  Court  held  the  role  to  be 
beyond  the  power  of  the  society.    Charles,  J.,  says  : 
"  The  question  we  have  to  ask  ourselves  is  this :  Are 
those  roles  uUra  vires  or  not  ?    What  they  ^d  was 
clear  enough.    They  said  they  would  pay  Mr.  Knight 
£10  with  reference  to  each  share ;  and  as  to  the  one- 
nxth,  they  would  pay  him  out  of  the  balance,  if  any, 
of  net  profits  in  future.     In  other  words,  the  repay- 
ment of  the  odd  one-sixth  was  entirely  contingent 
upon  the  financial  prosperity  of  the  society.    Could 
ihey  do  that  ?    In  answer  to  that  question  I  must 
refer  to  the  Act  of  1874  itself,  which,  by  the  16th 
section,  provides  that  the  rules  of  every  society  shall 
set  forth,  amongst  other  things, '  the  manner  in  which 
faUv  paid-up  shares  (if  any)  are  to  be  issued  and  re- 
paid.'   Section  18  g^ves  power  to  the  society  to  alter 
or  rescind  any  rule  in  the  manner  therein  prescribed, 
and  it  is  contended  that  inasmuch  as  section  18  gives 
that  unqualified  power  to  alter  any  rule,  they  could 
alter  the  rule  which  formerly  existed  as  to  the  repay- 
ment of  fully  paid-up  shares  and  alter  it  in  this 
manner — ^namely,  that  only  five-sixths  should  be  paid 
for  certain,  and  that  with  regard  to  the  other  one- 
sixth  the  payment  should  be   dependent  upon  the 
financial  prosperity  of  the  society.    I  do  not  think 
that  they  have  any  power  under  section  18  to  make 
any  such  rule.    In  my  judgment,  to  use  the  language 
of  Lord  Selbome,  such  a  rule  is  *  repugnant  to  the 
express  provisions  to  the  Act  of  Parliament,'  which 
appear  to  me  to  contemplate  that  fully  paid-up  shares 
shall  be  paid.    The  society  may  make  any  rules  with 
reference  to  the  repayment.      But  it  may  not  say, 
*  We  will  not  repay  you  at  all,  or  we  will  only  pay 
yon  a  part  of  a  fuUy  paid-up  share.*    Nor,  in  my 
jadgment,  may  they  say,  as  they  have  said:    <We 
will  only  pay  you  a  certain  part,  and,  as  to  the  rest, 
yon  must  trust,  to  get  that  biack  from  the  profits  of 
the  society,  if  any  are  made.'     That  appears  to  me 
to  he  repugpiant  to  the  express  provision  of  the  Act 
that  ful^  paid-up  shares  are  to  be  repaid." 

Now,  that  decision  was  given  on  a  case  stated  by  an 
arbitrator,  and  it  was  afterwards  hdd  by  tiie  Court  of 
Appeal  (41  W.  B.  35,  [1892]  2  Q.  B.  613)  that  that 
decision  oonld  not  be  appealed  from.  •  It  is  possible, 
therefore,  that  it  is  not  binding  on  me,  but  I  do  not 
see  my  way  to  differ  from  tluit  portion  of  Charles, 
J.'s,  judgment  in  which  ho  says  t£at  section  18  does 
not  give  the  society  power  to  make  any  such  rule, 
snd  that  it  would  be  repugnant  to  the  express  pro- 
▼isiuns  of  the  Act  that  fully  paid-up  shares  are  to  be 
repud.  I  think,  therefore,  that  the  plaintiff  is 
entitled  to  the  injunction  asked  for,  but  it  must  be 
limited  to  the  alteration  of  rule  72. 

Injunction  granted  to  restrain  the  society  awl  its 
officers  from  acting  on  the  alteration  of  rule  72. 

Solidtors,  Dod,  Longstaffe,  Son,  ds  Fenwick;  BoiU^ 
ton,  Satis,  d:  Sandeman, 


Chan.  Div. 
Kekewich 


iv.    I 


June  15. 


Hall  &  Co.  v.  Trigo.  (a.) 

Practicjs — Cuntempt — Breach  of  injunction — Aitachuieid 
— Service  of  copies  of  ajidavits  with  notice  of  motion 
— Proof  of  service  of  order — Consent  order — Ord.  52, 
r.  4. 

Upon  a  motion  to  commit  for  breach  of  an  injunction 
tJiefact  tJuit  the  injunction  was  granted  upon  a  consent 

(a.)  Boported  by  B.  J.  A.  Morrison,  Esq.,  Barrister- 
at-Law. 


order  agreed  to  by  the  defendant's  counsel  will  not  relieve 
t/ie  plaintiff  from  the  necessity  of  proving  either  that 
such  order  has  either  been  served  upon,  or  has  been  other^ 
wise  brought  to  the  knowledge  of,  the  defendant. 

Motion. 

The  plaintiffs,  who  were  lime  and  cement  mer 
chants,  brought  an  action  against  the  defendant, 
who  formerly  had  been  their  traveller,  to  restrain 
him  from  soliciting  their  customers  and  from  acting 
in  contravention  of  the  terms  of  his  agreement  for 
service  with  them. 

On  the  19th  of  February,  1897,  the  plaintiffs  moved 
for  an  interim  order  to  restrain  the  defendant,  and 
by  consent  a  perpetual  injunction  was  granted  upon 
the  motion,  which  was  treated  as  the  trial  of  the 
action. 

The  plaintiffis  now  moved  for  the  committal  of  the 
defendant,  or  for  liberty  to  issue  a  writ  of  attachment 
against  him  for  alleged  disobedience  to  the  order. 

The  notice  of  motion  gave  notice  of  the  plaintifib' 
intention  to  read  certain  affidavits  which  did  not, 
however,  include  the  affidavit  of  service  of  the  order 
of  the  19th  of  February,  1897. 

Warrington,  Q.C.,  and  Whinney,  for  the  plaintiffs. 

Beaumont,  for  the  defendant. — I  take  the  preliminary 
objection  that  ord.  52,  r.  4,  has  not  been  complied 
with ;  there  is  no  affidavit  of  service  of  the  order,  and 
therefore  the  notice  of  motion  is  irregular:  In  re 
Dunning,  71  L.  T.  Eep.  67  ;  Taylor  v.  Jtoe,  68  L.  T. 
Eep.  213,  41  W.  R.  Dig.  171 ;  and  Rendell  v.  Orundy, 
43  W.  E.  60,  [1895]  1  Q.  B.  16. 

Warrington,  Q.G. — ^I  submit  that  as  this  was  a 
consent  order  an  affidavit  of  service  was  not  necessary  ; 
it  was  in  effect  an  undertaking  on  the  part  of  the 
defendant,  and  no  notice  to  him  is  required. 

Beaumont,  in  reply. — The  defendant  is  entitled  to 
have  the  order  served  on  him,  notwithstanding  the 
fact  that  his  counsel  consented  to  the  order.  No 
doubt  if  the  defendant  had  argued  his  own  case  in 
person  it  would  be  different ;  but  that  is  not  so  in  the 
present  case ;  there  is  nothing  to  show  that  the  defend- 
ant was  present  on  the  hearing  of  the  former  motion 
or  knew  of  the  order. 

Kekewich,  J. — The  object  of  an  affidavit  of  ser- 
vice is  to  satisfy  the  court  that  it  can  do  justice 
between  litigants  who,  if  not  fully  forearmed,  are  at 
least  fully  forewarned,  and  this  applies  equally  well 
whether  the  application  to  the  court  is  for  a  writ  of 
attachment  or  for  any  other  purpose  where  an  affi- 
davit of  service  is  necessary.  The  affidavit  of  service 
must  show  that  the  order  has  been  brought  to  the 
notice  of  the  defendant.  That  is  the  object  of  an 
affidavit  of  service.  If  that  object  is  fulfilled  to  the 
satisfaction  of  the  court  in  any  other  way  than  by  the 
service  of  the  order,  then  service  becomes  unnecei- 
sary.  You  can  get  over  the  necessity  of  service  in 
cases  where  the  man  either  conducts  his  own  case  in 
person  or  is  present  in  court  during  the  application ; 
in  such  cases  a  mere  reference  to  the  fact  of  his 
presence  may  be  safficient  upon  a  subsequent  appli- 
cation to  commit.  I  know  of  many  cases  where  the 
court  was  satisfied  that  the  respondent  was  present  in 
court  in  person  upon  the  hearing  of  the  prior  appli- 
cation, and  has  held  him  bound  by  the  order  then 
made.  The  question,  however,  which  I  have  now  to 
consider  goes  a  step  further,  for  the  order  was  made 
by  the  consent  not  of  the  man  himself,  but  of  his 
counsel,  who  consented  to  what  he  thought  was  a 
proper  order.  But  now,  is  there  any  difference 
between  these  cases?  Can  I  assume  that  the  man 
knew  of  this  order  P    What  could  be  done  in  oases 
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High  Court, 


If  the  Goods  of  Suabez. 


High  Goubt. 


where  the  liberty  of  the  subject  was  not  ooDcenied 
I  do  not  now  consider ;  bot  where  the  liberty  of  the 
sabject  is  concerned  I  think  the  strictest  proceeding 
shoold  be  enforced.  In  sabstonoe  I  see  no  difference 
between  an  ordinary  order  and  an  order  by  consent. 
I  think,  therefore,  that  the  preliminary  objection  is 
good,  and  most  be  upheld. 

Solicitors,    Faier,  Spieer,  Js  Faster;   Bawlinga   ds 
BuU. 


Prob. 


Feb.  18. 


Div.  &  Adm.  Div.  | 
Probate.  ) 

In  the  Ooods  of  SuABKZ.  (a.) 

Probate^Adminiairation — FerBons  entitled  abroad — 
Urgency — Limited  grant  to  Uranger — Court  of  Probate 
Ad,  1857  (20  <e  21  Vict.  c.  77),  ».  73. 

Where  the  next-of-kin  of  an  intestate  resided  in  the 
interior  of  Bolivia  where  a  communication  would  take 
two  months  by  letter  and  six  weeks  by  telegram  to  reach 
them,  and  there  were  heavy  transactions  {^shipments  and 
bills)  of  the  deceased's  firm  requiring  to  be  immediaiely 
dealt  with^  the  court,  under  section  73  of  the  Court  of 
Probate  Art,  1857,  made  a  limited  grant  to  a  member  of 
the  firm  of  chartered  accountants  in  whose  hands  the 
books  of  the  firm  of  the  deceased  had  been  placed. 

Motion  for  grant  of  letters  of  administration  under 
section  73  of  the  Court  of  Probate  Act,  1857,  of  the 
estate  of  Francisco  Suarez  (deceased)  to  C.  L.  Nichols, 
a  chartered  accountant,  until  the  next-of-kin  obtain 
a  general  grant. 

(a.)  Reported  by  J.  Gebard  Laing,  Esq.,  Banister- 
at»Law, 


The  deceased  died  intestate  on  the  lOth  of  Febrawy, 
1897,  in  London,  where,  and  in  Brazil,  he  carried  on 
business  as  a  merchant  and  agent,  dealhig  prindiMlly 
in  the  sale  of  indiarubber  consigned  from  Biolivis,  «id 
heavy  shipments  were  arriving  on  which  he  had 
advanced  money,  £40,000  w<n^  of  rubber  haring 
just  arrived  in  Liverpool,  whilst  £80,000  worth  of 
bills  against  shipments  were  current ;  these  required  to 
be  immediately  dealt  with. 

The  deceased  died  a  bachelor,  leaving  his  mother, 
three  brothers,  and  two  sisters  surviving  him. 

The  mother  and  eldest  brother  reside  at  Trinidad 
Beni,  in  Bolivia.  The  other  brother  at  Bio  Beni,  in 
Bolivia ;  and  the  two  sisters  at  Santa  Gruz. 

It  would  take  two  months  for  a  letter  and  six 
weeks  for  a  telegram  to  reach  Bio  Boii,  and  still 
longer  to  communicate  with  the  mother  and  elder 
brollier. 

The  only  relative  in  this  country  was  a  nephew  of 
the  deceased  (son  of  a  brother  who  died  in  1878),  he 
supported  the  application  as,  being  here  temporarilj 
and  not  having  traded  here  he  would  have  had 
difficulty  in  getting  security  if  he  had  been  the 
applicant. 

The  applicant  was  a  member  of  a  firm  of  chartered 
accountants  in  whose  hands  the  books  of  the  firm  had 
been  placed. 

Inderwick,  Q,C.,  and  Barnard,  m  support  of  the 
motion. — It  is  a  case  of  great  urgency ;  great  damage 
will  be  done  to  the  deceased's  business  unless  some- 
one csn  act  immediately,  dispose  of  the  shipments, 
and  meet  the  bills  arriving  diuly. 

Barnes,  J.,  allowed  the  motion  on  the  applicant 
giving  justifying  security. 

Motion  allowed. 

Solicitors,  Goldberg,  Langdon,  Barrett,  &  Hewali 


[the  end.] 
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*«*  In  the  following  Digest  the  letters  H.L.  after  a  case  indicate  the  House  of  Lords ;  P.O.,  the  Privy 
Oounoil;  aA.,  the  Court  of  Appeal;  lun..  Lunacy;  ohd.,  the  Chancery  Division;  Q.B.D.,  the  Queen's 
Bench  Divifflon;  BXCY.,  the  Queen's  Bench  Division  sitting  in  Bankruptcy;  p.d.  &  ad.d.,  the  Probate, 
Divorce,  and  Admiralty  Division ;  O.O.B.,  the  Court  for  Crown  Cases  Reserved ;  CA.  (Ir.]»  the  Court  of  Appeal 
in  IrelaQd;  M.B.  (Ir.),  the  Master  of  the  Bolls  in  Ireland;  y.O.  (Ir.),  the  Yice-Chanoellor  of  Ireland; 
Q.B.D.  (Ir.)i  the  Queen's  Bench  Division,  Ireland ;  p.d.  &  ad.d.  (Ir.),  the  Probate  and  Matrimonial  Division, 
Ireland. 

%♦  This  Digest  will  contain  at  the  end  thereof  a  Tabular  Index  of  the  Names  of  all  Cases 
Reported  up  to  the  end  of  Augiist,  1897,  as  well  in  this  Volume  (45)  of  the  Weekly 
Bkpobteb  as  in  certain  other  Contemporaneous  Reports,  In  this  IXgest,  figtMres  following  the 
name  of  a  case  denote  the  page  in  the  Weekly  Reporter  at  which  it  will  he  found.  Where 
the  name  of  a  case  has  no  figwres  attached,  the  case  is  not  reported  in  this  Volume  of  the 
Weekly  Eepobter;  but  the  references  to  the  casein  other  Reports  unll  be  found  in  the  Tabular 
index  to  the  Names  of  Cases. 


AOGUMULATIONS.-49ee  SetUement,  9. 

ADMHOSTBATION  :~ 

!•  Annuity  payabU  during  life  or  until  alienation 
— Administration  action — Valuation  of  annuity — 
Payment  into  cowrt^Annuitant  entitled  to  •payment 
oui  of  whole  fund. — Where  an  annuity,  payable  to 
the  annuitant  for  life  or  uniU  aUenation,  had  been 
valued  in  a  creditor's  action  for  (the  administration 
of  the  grantor's  estate  and  the  amount  of  such 


valuation  paid  into  court  to  the  account  of  the 
annuitant. 

Held,  that,  notwithstanding  thecondition  relating 
to  alienation,  the  annuitant  was  entitled  to  have 
the  whole  fund  in  court  paid  out  to  him. — SmcLAiB, 
Re,  Allen  v.  Sqiolaib,  Ch,D.  Kekewich,  J.,  596. 

2.  Asseta  —  Colonial  aeeets  —  Colonial  duties  — 
Pecuniary  and  residuary  legatees — Costs  of  realiza* 
ttoR.— A  testator   domiciled   in   England,  whose 
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asaets  oonaiBted  of  considerable  personalty  in 
England  and  alao  of  realty*  leaseholds,  and 
personalty  in  Australia,  by  his  will,  after  bequeath- 
ing peouniary  legacies  of  considerable  amount, 
gave  his  residuary  real  and  personal  estate  upon 
trust  for  such  of  his  five  cmldren  as  should  be 
living  at  his  death  in  equal  shares,  the  share  of 
each  child  being  settled  upon  him  or  her  for  life 
with  remainder  to  his  or  her  children,  with  power 
for  his  trustees  to  manage  and  cultivate  his  real 
and  leasehold  estates  until  sold. 

Held,  that  the  duties  due  to  the  Government  of 
South  Australia  were  not,  like  the  duties  due  to 
the  English  Government,  payable  out  of  the  share 
of  each  child;  but  were  part  of  the  costs  of 
realization,  and  were,  therefore,  payable  out  of  the 
testator's  general  assets  before  distribution. — 
Matjbiob,  Bb,  Beown  v.  Matjbiob,  Ch.D.  North,  J. 

3.  Assets^  Cratvn  debt — Specialty  and  iimpte  con- 
trad  creditors— Hinde  Palmer's  Act,  1869  (32  &'33 
Vict.  c.  46}.— The  object  of  Hinde  Palmer's  Act, 
1869,  is  only  to  put  specialty  and  simple  contract 
creditors  on  an  equal  footing  inter  se  for  purposes 
of  distribution,  but  it  does  not  affect  any  other 
rights  and  priorities  that  may  exist,  nor  does  it 
bind  the  Crown  in  any  way.  Where,  therefore,  a 
testator  died  leaving  assets  sufficient,  after  the 
pasrment  of  his  specialty  debts  in  full,  to  pay  a 
simple  contract  debt  due  to  the  Crown  which 
before  the  statute  would  have  had  priority  over 
other  simple  contract  debts,  but  been  postponed  to 
the  specialty  debts. 

Held,  that  the  assets  ought,  in  the  first  place,  to 
be  divided  rateably  between  the  specialty  and 
simple  contract  creditors,  and  that  the  payment  of 
the  Crown  debt  ought  to  be  borne  by  the  fund  for 
the  payment  of  the  simple  contract  creditors. 

In  re  Jones,  Oalver  v.  Laaston,  34  W.  B.  249,  31 
Ch.  D.  440,  followed. 

In  re  Williams,  Williams  v.  Williams,  21  W.  B. 
160,  15  £q.  270,  distinguished. — Bbntxnck  v.  Ben- 
TINOK,  Ch.  D.  Stirling,  J.,  397. 

4.  Costs — Administrator — Rights  of  administrator 
— Disallowance  of  charges — Interesi  on  haktnces — Debt 
due  from  neoBt-of-kin — Set-off  by  admini^rator — 
jS.  S.  C,  1883,  ord.  65,  r.  1.— Where,  in  an  ad- 
ministration action  brought  by  the  next-of-kin 
affainst  an  administrator  the  greater  part  of  the 
administrator's  claim  for  expenses  of  realization 
had  been  disallowed,  but  the  administrator  had 
acted  bond  fide  throughout. 

Held,  that  the  administrator  should  be  allowed 
his  general  costs  of  an  administration  action,  not- 
withstanding the  disallowance  of  a  portion  of  his 
claim  for  expenses  of  realization,  inasmuch  as  his 
claim  was  neither  dishonest,  improper,  nor  mon- 
strous ;  and  also  that  he  should  not  be  ordered  to 
pay  interest  on  balances  of  the  estate  which  he  had 
retained  to  meet  such  claim. 

Some  of  the  next-of-kin  in  the  above  administra- 
tion action  had  brought  an  action  against  the  ad- 
ministrator in  his  capacity  of  executor  in  another 
estate.  This  action  had  failed,  and  the  next-of-kin 
were  ordered  to  pay  the  costs,  but  had  not  done  so. 

Held,  that  the  administrator  was  entitled  to  set 
off  this  debt  due  for  costs  against  the  shares  in  the 
intestate's  estate  due  from  him  to  such  next-of-kin. 
—Jones,  Bb,  Christmas  v,  Jones,  Ch.D.  Keke- 
wich,  J,,  598. 

5.  Costs^ Excessive  costs — Disallowance — Trustee, 
—In  an  administration  action  relating  to  an  estete 
of  about  £10,000  in  value  an  order  had  been  made 
for  the  trustees  to  raise  the  suras  necessary  for  pay- 
ment ci  thH  oofts,  when  taxed,  of  the  trustees  and 


their  solicitor  of  instituting  and  defending  various 
actions  in  the  Queen's  Bench  Division  rdating  to 
part  of  the  estete,  and  to  pay  such  sums  when 
raised  into  court  to  the  credit  of  the  action.  The 
coste  were  taxed  at  upwards  of  £3,580,  which  sam 
was  raised  by  the  tarustees,  under  the  advice  of 
their  solicitor,  by  mortgages  of  an  irregular  kind, 
and  which  ultimately  appeared  to  have  been  quite 
unnecessary.  The  £3,580  was  never  paid  into 
court  by  the  trustees  pursuant  to  the  order,  and 
was  iu  fact  received  by  the  solicitor  himself.  Sah- 
sequently  the  trustees  obtained  an  order  for  taxa- 
tion and  payment  of  further  costs,  amouating  to 
about  £200,  which  were  claimed  to  be  due  to  tiie 
estete  of  the  solicitor,  who  had  in  the  meantime 
died. 

Held,  that  the  estate  had  been  improperly  wasted 
by  useless  actions  and  proceedings,  and  that  the 
court  had  jurisdiction  to  make  a  supplementary 
order,  directinK  that  the  trustees  (both  impecumoos 
persons)  should  not  be  paid  any  part  of  their  £200 
coste  until  they  had  first  complied  with  the  order 
for  payment  into  court  of  the  £3,580. — Soowbt, 
Be,  Soowby  v.  Soowby,  C.A. 

6.  Pnxctice  —  Insolvent  estate — Interest  —  Surplus 
— Incorporation  of  rules  of  bankruptcy — Judicature 
Act,  1875,  s.  10—^.  S.  C,  1883,  ord.  55,  rr.  62,  63. 
— H.  died  in  1882.  In  1883  an  order  was  made  for 
the  administration  of  his  estete  in  a  creditor's 
action.  The  estete  was  then  insolvent,  consisting 
of  shares  in  a  company  which  were  worthless. 
These  shares  afterwards  became  valuable.  In  18% 
the  chief  clerk  made  a  certificate  steting  the  amount 
of  the  debte,  in  which  he  calculated  interest  on 
the  debte  carrying  interest  only  down  to  the  date 
of  the  judgment.  The  estete  turned  out  more  than 
sufficient  to  pay  the  certified  debte. 

Held,  that  the  questions  as  to  which  the  rules  of 
bankruptey  are  incorporated  by  section  10  of  the 
Judicature  Act,  1875,  were  all  settled  by  the  certifi- 
cate, and  those  rules  had  nothing  to  do  with  the 
distribution  of  the  surplus;  the  surplus  must  be 
distributed  according  to  the  rules  of  the  Chancery 
Division — ^viz.,  in  paying  first  interest  on  the  debts 
which  at  law  carried  interest  down  to  the  date  of 
payment,  at  the  rates  fixed  by  their  contract,  and 
subject  thereto  in  paying  interest  at  4  per  cent,  to 
the  other  creditors  on  their  debte. — HsNZJlY,  Bx, 
Aloook  v.  Henlby,  Ch.D.  North,  J. 

7.  Widow — Charge  on  estate  of  intestate — Intestata 
Estates  Ad,  1890  (53  &  54  Vict,  c  29),  s.  2.— The 
widow  of  an  intestate,  entitled  under  the  Intestetes 
Estates  Act,  1890,  to  a  charge  upon  his  real  and 
personal  estate,  has  a  sufficient  interest  in  the  real 
estete  to  entitie  her  to  have  it  administered. — 
MoFeb&an  v.  MoFbr&ait,  V.C.  {Ir.), 

See  also  Confiict  of  liaws;  County  Oonrt,  2; 
Mortgage,  1 ;  Partnership,  1 ;  Practice,  1,  34. 

ADMIBALTY  :— 

1.  County  court — Jurisdiction — Subfeds  or  otjieiii 
of  salvage — Ship  —  Oas  float — Merdiant  Skipping 
Ad,  1^54  (17  &  18  Vid.  c.  104),  m.  2,  458,  476— 
County  Courts  AdmiraUy  Jurisdidion  Act^  1868  (31 
&  32  Vid.  c.  71),  s.  3.— The  subjeote  or  objeete  in 
respect  of  the  saving  of  which  the  High  Couzt  of 
Admiralty  has  jurisdiction  by  the  common  law  are 
Confined  to  a  ship,  her  apparel,  her  cargo,  includ- 
ing fioteam,  jeteam,  and  lagan,  or  the  wreck  of 
them,  and  to  freight  in  danger  and  saved  by  reason 
of  the  saving  of  &e  ship  or  cargo ;  and  the  subjects 
or  objeete  of  salvage  are  not  enlarged  by  the 
Merchant  Shipping  Act,  1854,  or  by  any  of  the 
preceding  stetutes,   or    by  tiie    County  Courts 
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ik^msMj  Juzudiotion  Aot,  1868,  with  the  sole 
ezoeptum  that  the  saving  of  lives  of  persons  in 
daoffiar  from  being  on  boud  ship  have  Men  added 
to  the  list  of  such  subjects  or  obieots. 

The  plaintiffs  claimed  a  salva^  award  in  a 
comity  court  having  Admiralty  jurisdiction  for 
ssiTioss  rendered  to  a  gas  float  adrift  in  the  tidal 
watsrs  of  the  Upper  Homber.  The  stmctore  was 
of  iron,  boat  shaped,  and  contained  gas,  whidi 
snpnlied  the.light  raised  above  it. 

Held,  that  the  gas  float  was  not  a  **  ship  "  or  a 
"  wreck  "  within  l£e  meaning  of  sections  2  and  458 
of  the  Merchant  flipping  Act,  1854,  and  could  not 
be  the  subject  of  salvage. 

Decision  of  the  Ck>urt  of  Appecd,  44  W.  B.  263, 
[1896]  P.  42,  aflfirmed.— Gas  Float  "  Whuton," 
Thb,  E.L. 

2.  County  court — Fractic&^Action  in  rem — Mode 
of  trial— Bight  to  Jury—County  Courts  Act^  1888 
(51  &  52  Vict.  c.  43),  a.  101— County  Courts  Admi- 
ralty Jurisdiction  Amendment  Act,  1869  (32  &  33 
Viet.  c.  51),  s.  2. — In  an  action  in  rem  brought  to 
recover  freight  in  the  county  court  under  the 
Oonnty  Courts  Admiralty  Junsdiction  Acts,  1868 
end  1869,  a  defendant  is  not  entitled  to  trial  by  a 
jury  nnder  the  County  Courts  Act,  1888,  s.  101.— 
••Theodoka,"  The,  P.D.  &  Ad.D. 

3.  Practice — Damages — Limitation  of  liability^-' 
Bight  of  plaintiffs  to  claim  in  respect  of  amount  of 
damages  already  paid — Adjustment  of  claims  between 
drfendants,  some  of  whom  have  recovered  damages 
under  order  of  foreign  tribunal — Practice — Bail  for 
interest  on  amount  required  exclusively  to  answer  life 
and  personal  injury  claims — Merchant  Shipping  Act, 
1894  (57  &  58  Vict,  c  60),  ss.  503,  504.— The  owners 
of  a  vessel  who  have  obtained  a  decree  limiting 
their  liability  under  the  Merchant  Shipping  Act, 
1894,  for  damage  to  goods,  loss  of  life,  or  personal 
injury,  axe  entitled  to  put  in  at  the  reference  in  the 
Hniitatiaii  suit  a  claim  for  such  sums  not  exceeding 
the  value  of  their  vessel  as  they  may  have  been 
oompeUed  to  pay  under  the  order  of  a  foreign 
court  in  respect  of  such  damage,  loss  of  life,  or 
psnonal  injury,  and  in  regard  to  such  claim  to 
zeosive  or  have  distributed  to  them  the  same  divi- 
dend out  of  the  amount  in  court  or  otherwise 
secured,  as  the  plaintiffs  in  the  foreign  court  would 
have  received  if  execution  on  the  judgment  pro- 
aonnced  by  the  foreign  court  had  been  stayed  and 
such  plaintiflh  had  themselves  sued  here  and 
bconght  in  their  claim  in  the  limitation  prooeed- 


hose  foreign  plaintiflh  who  have  not  been  paid 
abroad  the  rail  amount  which  they  would  have 
received  if  plaintiflb  here,  can  come  against  the 
fond  in  court  or  otherwise  secured  for  the  balance 
of  the  dividend  due  to  thenu 

By  tlie  practice  of  the  Admiralty  Division  the 
plainti£b  in  a  limitation  of  liabilit^r  suit  brought 
for  the  purpose  of  limiting  their  liability  in  resect 
of  dama^  to  goods,  loss  of  life,  and  personal 
injury  anoing  from  a  oollision  for  which  their  vessel 
is  to  blame,  are  required  before  a  decree  is  pro- 
noonoed  in  their  favour,  in  addition  to  paying  mto 


court  the  statutory  amount  to  which  their  liabili^ 
lor  damage  to  goods  is  limited,  together  with 
interest,  to  five  bail  not  only  for  the  loss  of  life  and 
nenonal  injury  claims  for  which  they  are  liable^ 
oot  also  for  interest  on  such  claims  calculated  from 
tibe  date  of  the  oollision  until  payment.  — 
"Ckathtb,"  Thb,  P.D.  &  Ad.D.,  631. 

4.  Practice — Salvage — Bight  of  owners,  masters^ 
and  crews  of  salving  vessels  to  institute  one  action  of 


salvage  in  rem  against  salved  property — Judicature 
Act,  1875  (38  &  39  Vict.  c.  77),  s.  21— Bales  of  the 
Suprema  Court,  ord.  72,  r.  2. — The  procedure  and 
practice  in  force  in  the  High  Court  of  Admindty 
at  the  time  of  the  passing  of  the  Judicature  Act 
entitled  the  owners,  mssters,  and  crews  of  different; 
vessels  who  have  rendered  salvage  services  to  a 
vessel,  freight,  or  cargo  in  need  of  salvage  services 
to  institute  one  suit  of  salvage  in  rem  against  the 
salved  property;  and  all  such  salvors  have  now, 
under  tiie  procedure  and  practice  in  force  in  the 
Admiralty  Division,  a  similar  right  to  join  in  an 
action  in  rem  to  recover  the  salvage  remuneratioa 
due  to  them,  and  are  not  bound  to  sue  out  in  it 
more  than  one  writ  of  summons. 

Smurthwaite  v.  Hannay,  43  W.  R.  113,  [18941 
A.  C.  494,  distinguished. —"MABioHALSuOHKT," 
Thb,  P.D.  A  Ad.D.,  141. 

See  also  Ship,  5. 

ADULTERATION  :— 

1.  •*  Drug  '^— Beeswax— Sale  of  Food  and  Drugt 
Act,  1875  (38  &  39  Vict.  c.  63),  s.  6.— In  a  prosecu- 
tion under  section  6  of  the  Sale  of  Food  and  Druffs 
Act,  1875,  of  a  grocer  for  selling  beeswax  adm- 
terated  by  being  mixed  with  paraffin. 

Held,  that  beeswax,  so  sola,  was  not  a  drug.-— 
FOWLB  V.  FOWLB,  Q.B.D. 

2.  Food— Butter— False  warranty — Scienter — Sale 
of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s. 
27. — By  section  27  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  every  person  who  shall  f^ve  a  false 
warranty  in  writing  to  any  purchaser  m  resj^t  of 
an  article  of  food  or  drug  sold  by  him  as  principal 
or  asrent  shall  be  guilty  of  an  offence  under  this  Act 
and  DC  liable  to  a  penalty. 

Held,  that  no  offence  was  committed  within  thai 
section  by  D.,  who  had  given  a  warranty  in  writing 
that  butter  sold  by  him  was  pure,  although  in  faot 
it  was  adulterated,  because  it  was  not  proved  that 
at  the  time  D.  gave  the  warranty  he  had  reason  to 
know  or  knew  that  it  was  false. — Dbbbyshibb  v. 
HOUUSTON,  Q.B.D.,  527. 

3.  MUk— Certificate  of  analysis,  Form  of— Sale  of 
Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  a. 
18. — ^In  a  prosecution  under  the  Sale  of  Food  and 
Drugs  Act,  1875,  for  selling  adulterated  milk  to  the 
prejudice  of  the  purchaser,  the  certificate  of  the 
analyst  which  was  given  in  evidence  stated,  as  hia 
opimon,  that  the  sample  submitted  to  him  "  con- 
tuned  the  parts  as  under— milk,  94  per  cent. ; 
added  water,  6  per  cent.  This  opimon  is  based  on 
the  fact  that  the  sample  contained  7*97  i>er  cent, 
solids,  not  fat,  whereas  genuine  milk  contains  not 
less  tiian  8*5  per  cent.  soUds,  not  fat." 

Held,  that  the  certificate  was  good  as  evidence  of 
adulteration. 

Fortune  v.  Hanson,  44  W.  B.  431,  [1896]  1  Q.  B. 
202,  distinguished.— 'Bredqe  v.  Howabb,  Q.B.D., 
78. 

4.  MUh—KnowUdge  of  purchaser — Juatioe^-^CotU 
—Sale  of  Food  and  Drugs  Act,  1875,  s.  6.— W.  was 
charged  before  justices  with  selling  for  new  milk  an 
article  not  of  the  nature,  substance,  and  quality  de- 
manded, contrary  to  section  6  of  the  Food  and  Drusns 
Act,  1875.  A  sergeant  of  police,  acting  under  H?8 
orders,  who  was  an  inspector  under  the  Act,  pur- 
chased the  milk  from  W.,  who,  when  he  was  asked 
for  new  milk,  sold  skimmed,  und  charged  a  peony 
a  rant,  the  usual  price  for  skimmed.  The  justices 
differed,  one  being  of  the  opimon  that  only  a  penny 
a  pint  being  asked,  the  purchaser  must  have  been 
aware  it  was  skimmed  milk  he  was  buying. 
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Held,  that  the  knowledge  of  the  porohaser  was 
immaterial,  and  oase  remitted  to  the  bendh  to 
convict. 

The  respondent  W.  did  not  appear,  but  the 
magistrates  did. 

Held,  that  costs  in  sach  a  case  could  be  giyen 
against  them.—HEYWOOD  v.  Whitbhbad,  Q.B.D. 

ADVANOEMENT.~See  Will,  13. 

AGENT.— See  Company,   7,   21,   22;   Contract,  7; 
Principal  and  Agent;  Solicitor,  2. 

ANNUITY. — See    Administration,     1 ;    Apportion- 
ment ;  Inland  Bevenue,  15,  23. 

APPOINTMENT.— See  Power,  1-3. 

APPORTIONMENT  :— 

Annuity — Annuity  payable  in  advance — Payment 
under  s^araUon  deedr— Apportionment  Act,  1870  (33 
&  34  Vict,  c.  35),  88,  2,  7.— By  a  separation  deed 
the  husband  agreed  to  pay  to  the  wife  an  annuity 
of  £150,  payable  half-yearly  in  advance  on  the  1st 
of  Mardi  and  the  1st  of  September,  in  every  year 
during  their  joint  lives.  An  instalment  of  £75  was 
paid  on  the  2nd  of  March,  1896,  and  the  husband 
died  on  the  13th  of  March.  The  executrix  of  the 
husband  sued  the  wife  to  recover  back  the  sum  of 
£75,  less  an  apportioned  part  for  the  period  from 
the  1st  of  March  to  the  13  th  of  March. 

Held,  that  the  sum  of  £75  was  not  apportionable, 
and  no  part  thereof  could  be  recovered  back  from 
the  defendant.— ToBVALiON  v,  Andbeton,  C,A, 

APPBOPRIATION  of  PAYMENTS  :— 

Debtor  and  creditor — Rule  in  Clayton's  case — Bight 
to  appropriate, — The  rule  in  Clayton*8  case^  1  Mer. 
572,  does  not  apply  where  there  is  no  account 
current  between  the  parties,  nor  where,  from  the 
nature  of  the  transacdons  or  other  circumstances, 
it  is  clear  that  the  creditor  intended  that  it  should 
not. 

Where  there  has  been  no  appropriation  by  the 
debtor  the  creditor  has  the  right  of  election  up 
to  the  last  moment. — **  Mecoa,"  The,  H,L,  667. 

ABBITBATION:— 

1.  Contract  —  Master  and  servant  —  Arbitration 
clause — Wrongful  dismissal^Stay  of  proceedings — 
Arbitration  Act,  1889  (52  &  53  Vtct,  c.  49),  s.  4.— 
By  a  contract  in  writing  the  defendants  agreed  to 
employ  the  plaintifp  for  five  years,  but  it  was  pro- 
vided that  the  defendants  might  at  any  time  dis- 
miss the  plaintiff  if  he  were  guil^  of  gross 
misconduct.  It  was  also  provided  £at  any  dispute 
should  be  referred  to  arbitration.  The  defendants 
having  dismissed  the  plaintiff  for  alleged  gross 
misconduct,  the  plaintiff  brought  an  action  for 
wrongful  dismissal. 

Held,  that  the  action  ought  to  be  stayed  under 
section  4  of  the  Arbitration  Act,  1889. 

Davis  V.  Starr,  37  W.  R.  481,  41  Ch.  D.  242,  dis- 
tinguished.— Renshaw  V,  QirsBN  Aztne  Besidek- 
TiAL  Mansions  Co.,  C,A,,  487. 

2.  Practice — Special  case — Power  of  court  to  order 
— Question  of  lata — No  decision  by  arbitrutor — 
Arbitration  Act,  1889  (52  &  53  Vict,  c,  49),  s,  19.— 
The  court  or  a  judge  has  power  under  section  19 
of  the  Arbitration  Act,  1889,  to  order  an  arbitra- 
tor to  state  a  case  for  the  opinion  of  the  court  on 
questions  of  law  submitted  to  the  arbitrator  by  one 
of  the  parties  to  the  arbitration,  although  the 
arbitr'itor  has  not  given  any  decision  ou  the  queii- 
lion  of  liLW,  and  has  not  indicated  what  his  decbion 


will  be.— Spillers  aio)  Lebthams*  Abqitratiov, 
Be,  0,A,,2n, 

See  also  Lands  Clauses  Acts,  1,  2;  Looal 
Government,  1. 

ASSIGNMENT.— See  Bankruptcy,  1-3,  5;  Contract, 
1 ;  Copyright,  1 ;  Landlord  and  Tenant^  1 ;  Patent, 
3  ;  Practice,  6. 

ATTACHMENT.  —  See  Contempt;  Divorce.  1; 
Practice,  8. 

AUCTIONEER.— See  Vendor  and  Purchaser,  6. 

AUDITOB.— See  Company,  36. 

AUTRE  VIE.—Qee  Will,  6. 

BANKBB:— 

1.  Bill  of  exchange — Cheque — Forged  indonement 
^Liability  of  banker— Bills  of  Exchange  Act^  1882 
(45  &  46  Vict.  c.  61),  ss.  24,  60,  79,  sub-sections  2, 
80,  82. — The  defendant  bank  carried  on  business  in 
London  and  had  a  branch  in  Paris.  A  cheque  was 
drawn  on  the  defendant  bank  in  London  in  favour 
of  the  plaintiffs  specially  indorsed  by  the  plaintifiEs 
to  a  firm  in  London  and  posted  for  collection  to 
that  firm,  but  it  never  reached  them.  After  the 
posting  a  forged  indorsement  was  put  on  the 
cheque,  and  it  was  presented  at  the  defendants' 
bank  in  Paris  by  a  person  purporting  to  be  the 
last  indorsee,  who  had  no  account  at  defendants' 
bank.  The  defendants  paid  the  cheque  and  sent  it 
to  their  bank  in  London,  who  credited  their  bank  ia 
Paris  with  the  value.  The  London  bank  refused  to 
deliver  the  cheque  to  the  plaintiffs.  The  cheque, 
when  it  reached  the  defendants,  was  crossed 
generally. 

In  an  action  for  conversion  of  the  cheque. 
Held,  that  the  defendants,  by  paying  the  cheque 
and  forwarding  it  to  their  London  bank  and  creait- 
ing  their  Paris  bank  with  the  value,  were  guilty  of 
a  conversion  of  the  cheque  in  England,  and  there- 
fore the  case  was  governed  by  English  law ;  that 
the  person  who  obtained  payment  of  the  cheque 
was  not  a  "  customer  "  of  the  defendants  within  the 
meaning  of  the  Bills  of  Exchange  Act,  1882,  s.  82; 
that  the  defendants,  having  paid  the  cheque  on  a 
forged  indorsement,  were  not  protected  by  any  of 
the  provisions  of  the  Bills  of  Exchange  Act,  but 
were  liable,  under  section  24,  for  the  value  of  the 
cheque. 

Kleinwort,  Sons,  <b  Co.  v.  Gomptoir  National 
d'Escompte  de  Paris,  [1894]  2  Q.  B.  157,  followed.— 
Lacaye  &  Co.  V.  Cbedit  Lyonnais,  Q.B.D, 

2.  Customer — Trust  money — Notice  of  trust — Fcuf' 
Tnent  of  trust  money  to  private  cuxount  of  trustee* — ^A 
bflknk  credited  a  trustee's  (J.  G.)  private  account 
with  moneys  received  by  him  as  a  trustee,  he 
having  no  other  account  at  the  bank.  The  trust 
money  had  been  received  by  the  bank  from  their 
London  agents  with  an  advice  note  stating  that  it 
had  been  paid  to  the  account  '*  J.  G.  Trust,'*  but 
the  bank  had  no  other  knowledge  of  the  trust 
The  trustee,  J.  G.,  was  advised  of  the  payment  by 
the  bank  manager,  but  gave  no  direction  as  to 
opening  a  trust  account.  The  trustee's  private 
account  havmg  been  overdrawn,  and  the  trust 
money  being  lost. 

Held,  that  the  bank  was  not  liable  to  replace  it.— 
Coleman  v.  Btjcks  and  Oxon  Union  Bahk,  Ch.D, 
Byrne,  J.,  616. 

See  also  Bankruptcy,  7 ;  Bill  of  Ezohange,  2,  3. 
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3ANKBUPTCY  :— 

1.  Act  of  bankruptcy— Eetoppel—Aesignment  for 
leneftt  of  creditors  —  Acquiescence  ly  petitioning 
ereditorSupply  of  goods  to  trustee --Fresh  act  of 
bankruptcy — Notice  of  intention  to  suspend  payment, 
—A  creditor,  without  execating  or  expressly  assent- 
ing to  a  deed  of  assignment  for  the  benefit  of 
creditors,  may  be  estopped  by  his  oondoot  from 
setting  up  the  deed  as  an  act  of  buikruptcy.  A 
creditor  so  estopped  cannot  set  np  the  circular  oon- 
yeoing  the  meeting  of  creditors  as  a  notice  of 
intention  to  suspend  payment,  if  the  circular  formed 
part  of  the  scheme.— Woodboff,  Rb,  "Woodroff, 
£z  PABTB,  Bkcy. 

2.  Act  of  bankruptcy — Estoppel^Deed  of  assign- 
mentfor  benefit  of  creditors — Acquiescence  by  petition- 
iftg  creditor — Notice  of  intention  to  suspend  payment. 
— A  creditor  who  has  acquiesced  in  a  deed  of 
assignment  for  the  benefit  of  creditors  is  estopped 
from  relying  on  its  execution  as  an  act  of  bauk- 
roptcy ;  or  from  relying  on  the  circular  convening 
a  meeting  at  which  a  composition  was  voted,  as  a 
notice  of  an  intention  to  suspend  payment,  so  as  to 
-constitute  another  act  of  bamcruptoy. 

In  re  Stray,  L.  E.  2  Ch.  App.  374,  followed.— 
HaWLBY,  Kb,  EtDGWAY,  Ex  PABTB,  Bkcy. 

3.  Act  of  bankruptcy — Assignment  for  benefit  of 
^editors— Froof—Begistered  deed— Office  copy— Deeds 
of  Arrangement  Act,  1887  (50  &  51  Vict.  c.  57).  m. 
'6, 11. — Upon  the  hearing  of  a  bankruptcy  petition, 
the  only  evidence  adduced  to  prove  the  act  of 
bankruptcy  alleged— that  the  debtor  had  executed 
an  assignment  of  all  his  property  for  the  benefit  of 
his  creditorB— was  an  office  copy  of  a  deed,  regis- 
tered under  the  Deeds  of  Arrangement  Act,  1887, 
pn^rting  to  be  executed  by  the  debtor. 

Held,  that  the  office  copy  was,  by  reason  of  the 
Iffoyisions  of  section  11  of  the  Act,  sufficient  |7n'??i^ 

facie  evidence  of  the  execution  of  the  registeied 
deed  by  the  debtor,  and  of  its  execution  on  the 
date   appearing   in   the  office   copy. — Slatbb  v. 

Bllter,  C.A. 

4.  Act  of  bankruptcy— Notice  of  intention  of  sus- 

€'on  of  payment  of  debts— Bankruptcy  Act,  1883 
&  47  Vict.  c.  52),  s.  4,  sub-section  (1)  (b).— 
^  is,  which  in  themselves  do  not  amount  to  a 
notice  of  intention  of  suspension  of  payment  of 
debts,  oannot  by  reason  of  their  eff«x:t  on  the 
mind  of  the  person  to  whom  they  are  addressed 
eonstitnte  such  a  notice  so  as  to  create  an  act  of 
bankruptoy. — Phillips,  Eb,  Thomas,  Ex  pabtb, 
£kcy. 

5.  Assets— Property  of  bankrupt— OhoasB  in  action 
—Assignment  of  interest  in  contract— Validity  of 
<usignment  as  against  trustee. — A  theatrical  cos- 
tmnier  entered  into  a  contract  to  supply  a  theatre 
^ntii  ^  dresses  and  keep  them  in  repair  during  a 
oertain  period  inconsideration  of  certain  weekly  pay- 
ments. She  assigned  all  her  interest  in  tiie  contract 
to  the  plaintiff  by  way  of  mortgage,  and  ^e  subse- 
qnentlv  beoame  bankrupt. 

Held,  that  the  assignment  did  not  transfer  to  the 
plaintiff;  as  against  the  trustee  in  bankruptcy,  any 
of  the  payments  becoming  due  under  the  contract 
tftfter  the  bankruptcy. 

Bedoion  of  Lord  Eussell  of  KiUowen,  C.J.,  ante, 
p.  12,  aflarmed.— WiLMOT  v.  Alton,  C.A.,  113. 

6.  Asaeta—Belation  back  of  trustee's  title— Pro- 
tected transaction — Charging  order — Bankruptcy  Act, 
1883  (46  <fc  47  Vict.  c.  52),  ss.  44,  45,  46,  49— Par<- 
nerskip  Act,  1890  (53  <fc  54  Vict.  c.  39),  a.  23.— A 
charging  order  under  section  23  of  the  Partnership 
-Act,  1890,  being  a  proceeding  in  invitum^  is  not  a 


*'  contract,  dealing,  or  transaction  "  protected  under 
section  49  of  the  Bankruptcy  Act,  1883  (compare 
Courage  v.  0'8hea,  43  W.  E.  232,  [1895]  1  Ch.  325). 
Where  the  proceeds  of  an  execution  have  been 
ordered  into  court,  the  creditor  cannot  be  held  to 
have  completed  his  execution  by  seizure  and  sale 
within  the  meaning  of  section  45  of  the  Bankruptoy 
Act,  1883.— Wild  v.  Southwood,  Bkcy.,  224. 

7.  Banker — Banking  account  opened  by  debtor  in 
name  of  wife — Payments  out  by  bank  to  wife  after 
receiving  order — Intervention  of  trustee — ^Ees  judicata 
—Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  44. 
— The  bankrupt  had  opened  a  banking  account  in 
his  wife's  name  before  reoeiving  oider,  all  her 
cheques  to  be  initialled  by  him.  After  reoeiving 
order  the  bank  continued  to  honour  the  wife's 
cheques  until  the  trustee  moved  for  a  declaration 
that  the  account  was  in  fact  the  bankrupt's.  The 
trustee,  having  obtained  such  declaration,  moved 
again  for  the  repayment  by  the  bank  of  moneys 
paid  out  since  reoeiving  order. 

Held,  that  the  bank  was  bound  to  honour  the 
wife's  cheques  until  the  trustee  intervened;  and 
that,  had  the  trustee  been  entitled  to  have  the 
amount  of  such  cheques  repaid  to  him,  he  ought  to 
have  asked  for  it  upon  his  first  motion. — Montaqxt, 
Eb,  Wabd,  Ex  pabtb,  Bkcy,,  384. 

8.  Bankruptcy  notice — Issue  of  notice — Foreign 
debtor  out  of  jurisdiction  at  dcUe  of  issue — Subsequent 
return — Service  in  England — Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  s.  4,  sub-section  1  (g) ;  s.  6, 
sub -section  1  (d). — A  bankruptcv  notioe  was  issued 
under  section  4,  sub-section  1  (g),  of  the  Bankruptoy 
Act,  1883,  against  a  debtor  who  was  a  foreign  sub^ 
ject  and  out  of  the  jurisdiction,  and  who,  at  the 
date  of  the  issue  of  the  notice,  had  not  *'  ordinarily 
resided  or  had  a  dwelling-house  or  place  of  business 
in  England  "  vnthin  the  preceding  year.  He  sub- 
sequentiy  returned  withm  the  jurisdiction,  and 
wMlst  there  was  served  with  the  bankruptoy 
notice. 

Held,  that  the  issue  of  the  bankruptcy  notioe 
was  good,  and  could  not  be  set  aside. — Ulabk,  Eb, 
Bbybb,  Ex  pabtb,  C.A.,  118. 

9.  Bankruptcy  notice  —  Service  —  Partnership  — 
Receiver  and  manager  appointed  by  the  court — Service 
of  notice  on  receiver — Construction  of  rule  260  of 
Cfeneral  Bales  of  1886,  1890.— A  bankruptoy  notioe 
in  respect  of  a  judgment  debt  against  a  partnership 
oannot  be  served  under  rule  260  of  the  Bankruptcy 
General  Eules  of  1886,  1890,  upon  a  person  who 
has  been  appointed  receiver  and  manager  of  the 
partnership  business  by  order  of  the  court  in  an 
action  for  dissolution  of  the  partnership.  The 
words  '*  person  having  the  control  or  management 
of  the  partnership  business  "  mean  a  person  having 
such  control  or  management  by  the  authority  of 
the  partners,  and  aoting  as  their  servant  or  agent. 
— Flowbbs  &  Co.,  Eb,  Wabb,  Ex  paatb,  O.A., 
118. 

10.  Beneficed  clergyman — Sequestration  of  income 
of  benefice — Discharge  of  bankrupt — Continuance  of 
sequeetraiion. — On  the  application  of  the  trustee  in 
bankruptcy  of  a  baieficed  clergyman  of  the  Cuuroh 
of  Englfuid,  the  bishop  of  the  diocese  issued  a 
sequestration  of  the  income  of  the  living,  by  virtue 
of  which  a  portion  was  paid  to  the  debtor  while 
performing  tiie  duties  of  the  benefice  under  order 
of  the  bishop,  and  the  residue,  after  paying  there- 
out the  costs  and  expenses  of  the  sequestration,  was 
handed  over  to  his  teustee  in  bankruptcy.    Subse- 

Suently  the  debtor  obtained  an  order  of  discharge, 
tie  wh(^e  of  his  property  available  for  dividend* 
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other  than  the  moneys  obtained  by  means  of  the 
aeqnettration,  having  been  realized  and  distributed, 
but  the  sequestration  was  not  relaxed  by  the  bishop, 
ihe  trustee  in  bankruptcy  haying  refused  to  take 
any  steps  to  obtain  the  relaxation  on  the  ground 
that  the  bankruptcy  had  not  been  dosed,  that  a 
dividend  of  only  Ss.  9d.  in  the  pound  had  been 
paid,  and  that  Uie  sequestration  ought  not  to  be 
relaxed  until  the  whole  of  the  debts  were  satisfied. 
La  an  action  by  the  debtor  against  the  trustee  in 
bankruptcy  for  an  injunction  to  restrain  him  from 
leceiying  tiiie  residue  of  the  income  of  the  benefice, 
a  declaration  that  the  debtor  was  entitled  after  his 
discharge  to  receive  the  income,  and  an  order  on 
the  trustee  in  bankruptcy  to  take  steps  to  obtain 
the  relaxation  of  the  sequestration, 

Held,  that  the  order  of  discharge  did  not  entitle 
the  debtor  to  the  income  of  his  benefice,  and  the 
action  was  dismissed. — Lawbenoe  v.  Adamb,  Ch.D, 
North,  J. 

11.  Bill  of  sale — Trade  goods — Order  and  diepoai- 
Hon  of  the  bankrupt  tmth  consent  and  permieeion  of 
the  true  owner — BuU  of  Sale  Act  (1878)  Amendment 
Act,  1882  (45  &  46  Vict.  c.  43),  «.  1— Bankruptcy 
Act,  1883  (46  &  47  Vid.  c.  fi2),  «.  44.— The  con- 
struction of  the  Bankruptcy  Act,  1883,  s.  44,  is 
unaffected  by  the  Bills  of  Sale  Act,  1882,  and  the 
possession  by  the  bankrupt  of  ffoods  used  in  trade, 
whidi  he  has  assigned  by  a  bill  of  sale,  under 
circumstances  such  as  to  raise  a  reputation  of 
ownership,  is  a  poseession  by  the  bankrupt  with  the 
consent  aud  permission  of  the  true  owner. — GiiraBB, 
lb(,  LOKDON  llKIYEKSAL  Baitk,  Ez  pabte,  Bkey. 

12.  Composition  with  creditors — Bankruptcy  Act, 
1869  (32  &  33  Vict.  c.  71).  ss.  126,  126— 2>e/oMtt— 
Dttermination  of  deed — Right  of  creditors  to  prove  in 
suhsequent  bankruptcy  of  the  debtor — BtattUe  of 
Limitations. — Creditors  accepted  a  deed  of  compo- 
sition in  1881,  determinable  by  the  trustees  upon 
default.  Default  was  made,  and  the  debtor  became 
bankrupt  in  1889,  and  the  trustee  of  the  deed 
determined  it  in  1896.  The  creditors  then  proved 
in  the  1889  bankruptcy. 

Held,  that  they  were  entitled  to  prove,  and  were 
not  barred  by  the  Statute  of  Limitations,  as  the 
deed  of  composition  was  to  be  treated  as  an 
acknowledgment  taking  the  debt  out  of  the  statute. 
—Stock,  Re,  Amos,  Ex  pakte,  Bkcy,,  480. 

13.  Costs — Security  for — Appeal  from  receiving 
order — Application  to  increase  security  for  costs — 
"  Special  circumstances  " — Bankruptcy  Rules,  1886, 
r.  131. — Where  a  debtor  appeals  from  a  receiving 
order  made  against  him  and  lodges  in  court  the 
sum  of  £20  prescribed  by  rule  131  as  security  for 
the  costs  of  the  appeal,  the  fact  that  the  respon- 
dent's costs  of  the  appeal  out  of  pocket  will  alone 
exceed  £20  is  not  a  special  ground  for  increasing 
the  amount  of  the  deposit. 

In  re  McHenry,  17  Q.  B.  D.  351,  distingnished. — 
Phillips,  Be,  Trsbobth  Bbick  Co.,  £x  pabtb, 
Bkcy. 

14.  Discharge^— Suspension — Exercise  of  discretion 
^Eight  to  revieu' — Bankruptcy  Ad,  1890  (53  &  64 
Vid,  c.  71),  s,  8. — Suspension  of  discharge  for  five 
years  is  a  severe  Hentence  which  should  be  reserved 
for  very  bad  cases. — Swabey  v.  Swabby,  Bkcy. 

15.  Frauduleid  preference — Bill  of  eocchange — 
Payment  of  vvtrdue  acceptance — Onus  of  proof — 
Bankruptcy  Ad.  1883  (46  &  47  Vid.  c.  52),  8.  48.— 
When  a  bill  of  exchange  is  not  presented  for  pay- 
ment at  matuiit  > ,  but  is  held  over  at  the  request  of 
the  acceptor  ai» .  Hubsequently  paid,  such  a  payment 
is  not  within  t...-  principle  oi  In  re  Clay  &  Sons, 


il895)  3  Manson  31,  and  may  be  a  fraodulent  prs- 
erence  within  section  48  of  the  Bankruptcy  Act, 
1883. 

When  a  trustee  in  bankruptcy  provee  that  the 
debtor  was  insolvent  at  the  time  when  he  made  tbs^ 
payment  that  is  impeached  as  a  fraudulent  pcelsr- 
ence,  the  onw  of  proof  shifts,  and  the  party  8Q]k 
porting  the  payment  must  show  that  it  was  not 
made  with  the  view  of  preferring  him. — ^Eaxov, 
Bb,  Ydhey,  Ex  pabte,  Bkcy. 

16.  Fraudident  preference — Creditor — Bankruptcy 
Act,  1883  (46  &  47  Vid.  &  52),  ss.  37,  48.— B.  gave 
the  debtor  his  accommodation  acceptance  for  £20, 
which  the  debtor  discounted  at  his  bankers.  Wlthiu 
three  monliis  of  the  presentation  of  the  petition 
the  debtor  paid  in  £20  to  his  bankers  to  meet  the- 
bilL 

Held,  that  the  payment  was  a  fraudulent  prefer- 
ence of  B. ;  for  though  he  was  not  actually  a  credi- 
tor at  tiie  date  of  uie  receiving  order,  he  would 
have  been  one  had  it  not  been  for  such  payment — 
Paine,  Be,  Beed,  Ex  pabte,  Bkcy.,  190. 

17.  Fraudule7it  preference  —  Non-trader  —  Pod- 
nuptial  settlement  of  settlor* s  own  property — Limita- 
tion to  settlor  for  life  determinable  on  alienation — 
Bon&  fide  purcJiaser  for  valuable  consideration — De- 
feating and  delaying  creditors — 13  Eliz.  c.  5 — Bank-^ 
ruptcy  Ad,  1883  (46  &  47  Vid.  c  52),  s.  47,  sub- 
sedion  1. — A  settlor  who  was  entitled  under  the 
will  of  his  father  to  a  sum  of  £12,000  on  attaining 
his  majority,  and  a  further  sum  on  the  death  of  his 
mother,  mMe  the  day  before  coming  of  age  a  post- 
nuptial settlement  of  all  his  interest  under  his- 
father's  will,  upon  trust  to  pav  the  income  to  him- 
self for  life  or  until  he  should  charge  the  same, 
and  then  upon  the  determination  of  his  interest 
upon  trust  for  his  wife.  At  the  time  of  executing 
this  settlement  a  sum  of  £3,000  was  expresaly  set 
aside  for  the  payment  of  debts  incurred  during  his 
minority.  The  settlor  was  a  man  of  very  extrava- 
gant halnts,  and  the  members  of  his  family  were 
anxious  that  his  property  should  be  made  aeonie 
from  tiie  claims  of  future  creditors.  Acting  on  the- 
advice  of  counsel,  the  settlor's  mother  and  brother 
became  parties  to  the  settlement,  and  the  mother 
covenanted  during  her  life  to  pay  him  £50  a  year, 
and  his  brother  £25  a  year  repayable  with  4  per 
cent,  compound  interest  on  the  death  of  his  mother. 

Held,  tnat  the  settlement  was  a  settlement  for 
valuable  consideration,  and  that  notwithstanding^ 
the  fact  that  the  consideration  was  given  for  the 
express  purpose  of  protecting  the  settiior's  property 
from  the  claims  of  future  creditors,  for  the  boiefit 
of  the  settlor,  his  wife  and  famfly,  it  was  not 
intended  to  defeat  and  delay  creditors. — ^Tbiut, 
Be,  Jeffeby,  Bx  pabte,  Bkcy. 

18.  Life  interest  —  Forfeiture  on  bankruptcy — 
Colonial  bankruptcy — English  domidl — Property  not 
**  vested  in  or  payable  to"  colonial  trustee. — A  odlo- 
nial  bankruptov,  where  the  debtor  still  retains  his 
Enfflish  domicil,  will  not  of  itself  be  snffiniftnt  to 
wonc  a  forfeiture  of  his  life  interest  under  an 
•Rfigliali  will  determinable  on  his  becoming  bank- 
rupt or  doing  or  su£ferinR  something  whereby  his 
interest,  if  belonging  absolutely  to  him,  woold 
become  vested  in,  or  payable  to,  some  other  person 
or  persons. 

In  re  Blithman,  L.  E.  2  Eq.  23, 14  W.  B.  Dig.  51, 
followed.— Haywabd  v.  Haywabd,  Ch.D.  a*- 
wich,  J.,  439. 

19.  Partnership— Infant  partner — Bankrupiqf  of 
adult  and  solvency  of  infant  partner — In/Eint  paiiner 
not  entitled  to  administer  the  partnership  assets — Mis^ 
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application  of  oMeta  by  liquidcUor  —  Dealing  with 
HquiMor  xoith  knowledge  of  misapplication, — 
The  role  which  allows  the  solvent  partner  of  a 
firm  which  has  been  dissolyed  by  the  bankniptoy  of 
one  of  its  members  to  administer  and  liquidate  the 
partnership  assets  is  a  mere  rule  of  administration, 
and  has  no  application  where  such  solvent  partner 
is  an  infant. 

The  liquidator  only  holds  the  partnership  assets 
upon  trust  for  the  purpose  of  discharging  the 
partnership  liabilities,  and  whoever  deals  with  thu 
liquidator  with  a  knowledge  of  a  misapplication  of 
those  assets  must  account  for  any  part  of  the  estate 
he  may  have  received. 

Qucere,  when  the  solvent  partner  is  an  infant  the 
court  may  appoint  his  next  friend  to  act  as  liquidator 
of  the  partnership  assets. --Bbaitohamp,  Be,  Ca&r, 
£z  PASTE,  Bkcy. 

20.  Pennons— Officer  retired  from  the  Army — 
Appropriaiion  of  pay  or  salary — Bankruptcy  Act, 
1883  (46  &  47  Vid.  c.  52),  «.  63,  sub-sections  1,  2.— An 
officer  who  has  retired  from  the  Army  with  per- 
mission, and  who  is  placed  on  the  reserve  list  and 
receives  retired  pay  under  Article  1067  of  the  Boyal 
Warrant,  1887,  is  in  receipt  of  a  salary  or  income 
within  the  meaning  of  sub-section  2,  and  not  within 
sub-section  1  of  section  63  of  the  Bankruptcy  Act, 
1893,  and  therefore,  in  the  event  of  his  bankruptcy, 
the  court  may  order  so  much  of  such  pay  as  it 
tlunks  just  to  De  distributed  amongst  the  creditors 
without  obtaining  the  consent  of  the  chief  officer  of 
the  department  under  which  the  pay  is  enjoyed,  as 
required  by  sub-section  1. 

Sub-section  1  relates  to  the  case  where  a 
bankrupt  is  in  receipt  of  pay  for  services  which  he 
is  still  rendering,  while  suo-section  2  relates  to  the 
ease  where  he  is  in  receipt  of  pay  for  services  which 
he  has  already  performed. — Ward,  Re,  Wabd,  Ex 
PABTB,  (7.-4.,  329. 

2 1 .  Pro  dice — Appeals — Date  of  receiving  order  made 
on  appeal. — When  an  appeal  against  a  refusal  to 
grant  a  receiving  order  is  allowed,  the  receiving 
order  shall  date  from  the  day  of  the  hearing  of  the 
petition  in  the  court  below.— Raatz,  Be,  Oablhian,  I 
Bx  PABTB,  Bkcy.,  480. 

22.  Practice — Equitable  execution — Appointment  of 
receiver — Jurisdiction — Judicature  Act,  1873  (36  & 
37  Vict.  c.  66),  s.  26,  sub-section  (8) — Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  62;,  s.  dS— Bankruptcy 
BuUs,  1886,  r.  93.— The  Court  of  Bankruptcy  has 
jurisdiction  to  appoint  a  receiver  by  way  of  equit- 
able execution  for  the  purpose  of  enforcing  orders 
of  the  court  for  the  payment  of  money ;  but  such 
jurisdiction  should  rarely  be  exercised. — Goudie 
Be,  Official  Beoeivbb,  Bx  pabtb,  Bkcy,,  80. 

23.  Principal  and  surety — Indemnity — Composition 
of  principal — Certificate  in  bankruptcy — Debtor  and 
creditor. — C.  being  indebted  to  H.  in  an  tmascer- 
taaned  sum  accepted  a  bill  for  £64  drawn  by  H. 
H.  n^otiated  the  bill  with  a  bank.  Subsequently 
the  amount  due  by  C.  to  H.  was  ascertained  and 
paid  by  0.»  and  H.  thereupon  undertook  to  in- 
deomify  G.  against  all  liabuity  on  the  bill.  H. 
carried  an  arrangement  with  his  creditors,  paying 
4f.  in  the  £,  and  obtained  his  certificate  of  con- 
formity. The  bank  proved  in  the  arrangement  for 
their  debt,  and  received  the  dividend,  but  C.  had 
no  notice  of  the  arrangement  proceedings.  The 
bank  then  sued  C.  on  his  acceptance  for  the  balance 
due  on  the  bill,  giving  credit  for  the  dividend 
received.  O.  paid  the  &nk,  and  then  brought  an 
action  a^^ainst  H.  upon  the  indemnity  to  recover 
tbe  amount  so  paid  to  the  bank. 


Held,  that  0.  had  no  right  of  action  against  H. 
—Carey  v.  Harper,  C.A.  {Jr.). 

24.  Proof— Agreement  to  allow  discount — Expira^ 
tion  of  period  of  credit — Bankruptcy  Act,  1883, 
Schedule  II.,  r.  8. — D.  was  a  retailer  of  beer,  and 
traded  for  some  time  with  C.  &  Co.  During  that 
time  tbey  had  invariably  allowed  him  20  per  cent, 
off  invoices  when  settled  in  full.  On  the  invoices 
it  was  stated  that  no  discount  would  be  allowed 
unless  the  account  was  settled  in  three  mouths,  but 
in  the  case  of  D.  it  had  been  allowed  whenever  the 
account  was  settled.  The  whole  of  the  claim  of  C. 
&  Co.  being  more  than  three  months  overdue,  in 
October,  1896,  D.  made  an  assignment  to  the 
defendants  of  all  his  property  as  trustees  to  ad- 
minister the  estate  under  Uie  Bankruptcy  Act,  1883. 
This  was  an  action  to  recover  the  dividend  on 
the  difference  between  the  full  invoice  price  and  the 
price  with  the  discount  deducted,  as  a  dividend  had 
only  been  paid  on  the  latter.  The  defendants  con- 
tended that  they  need  only  pay  the  former  owing 
to  Schedule  II.,  r.  8,  of  the  Bankruptcy  Act,  1883, 
and  the  county  court  judge  was  of  that  opinion. 
The  plaintiffs  appealed. 

Hdd,  that  the  rule  applied,  and  that  the  judge 
was  right. — Chambers  v.  Guitstone,  Q.B.D. 

25.  Proof — Composition — Amendment  of  proof — 
Liability  of  guarantors — Bankruptcy  Ad,  1890  (53  & 
54  Vid.  c.  71),  s.  3. — A  scheme  provided  for  the 
payment  of  7s.  6d.  in  the  £  to  the  creditors  on  the 
amount  of  their  unsecured  debts  by  three  instal- 
ments of  2s.  6d.  each.  The  trustees  under  the 
scheme  guaranteed  the  composition  by  the  deposit 
of  their  promissory  notes  for  7s.  6d.  in  the  £  on  the 
amount  of  the  unsecured  debts  proved  at  the  date 
of  the  approval  of  the  scheme. 

After  two  instalments  had  been  paid  a  creditor 
whose  securities  had  fallen  in  value  claimed  to  raise 
his  proof  from  £285  to  £611,  and  also  to  be  entitled 
to  the  benefit  of  the  guarantee  on  the  larger  amount. 

Held,  by  Yaughan  Williams,  J.,  that  he  was  en- 
titled to  have  his  proof  admitted  for  the  larger 
amount ;  but  that  the  guarantee  of  the  trustees  was 
limited  to  their  liability  on  the  promissory  notes 
they  had  signed,  and  that  there  was  no  further 
contractual  or  statutory  obligation  which  could  be 
enforced  against  them. 

The  Court  of  Appeal  (Lord  Esher,  M.B.,  A.  L. 
Smith  and  Bigby,  L.JJ.)  affirmed  this  decision. — 
MoRTER,  Be,  Nioholls,  Ex  parte,  C.A.,  593. 

26.  Proof— Partnership — Loan  to  trader — Fixed 
weekly  payment  out  of  profits — Partnership  Ad, 
1890  (53  cfe  54  Vict.  c.  39),  s.  2,  sub-section  3  (d);  s. 
3. — J.  advanced  £500  to  the  bankrupt  under  an 
agreement  which  gave  J.  the  sum  of  £3  per  week 
out  of  the  profits  of  the  bankrupt's  business,  if  any, 
and  £3  per  week  as  payment  for  his  services. 
Further,  he  was  to  have  for  seven  months  from  the 
dato  of  the  loan  a  large  control  over  the  business, 
and  the  option  of  entering  into  partnership  with 
the  bankrupt.  He  never  exercised  this  option,  and 
proved  in  the  bankniptoy  for  the  £500. 

Held,  that,  by  the  terms  of  the  agreement,  he 
was  not  a  partner  of  the  bankrupt,  but  that  the  loan 
was  a  loan  to  a  trader  within  section  2,  sub-section 
3  {d),  of  the  Partnership  Act,  1890,  and  must  be 
postponed  until  all  other  creditors  of  the  bankrupt 
were  paid  in  full.— TouNQ,  Be,  Jones,  Ex  parte, 
Bkcy.,  96. 

27.  Proof — Principal  and  surdy — Joint  and 
several  promissory  note — Payment  at  maturity  by 
surety — Interest — Mercantile  Law  Amendment  Ad, 
1656  (19  &  20  Ffct.  c  97), «.  h—RuU  20,  Schedule  IL, 


15 


B4tthruptcy 


DIGEST. 


[W«Uy  B0poH»,  Sept.  4,  inTi 

Bankruptcy.  lo 


of  Bankruptcy  Ad,  1883  (46  &  47  Vict,  c  62).--A 
olaim  for  interest  on  the  amount  of  a  joint  and 
several  promissory  note  paid  by  a  surety  at 
maturity  is  a  olaim  on  an  instrument  in  writing, 
viz. ,  on  the  promissory  note,  within  the  meaning 
of  rule  20  of  the  rules  of  the  2nd  schedule  of  the 
Bankruptcy  Act,  1883,  which  embodies  the  pro- 
risions  of  section  28  of  the  Civil  Procedure  Act, 
1833  (3  &  4  Will.  4,  c.  42).— BvANS,  Ek,  Davibs, 
Ex  FABTE,  Bkcy, 

28.  Proof  —  Secured  creditor  —  Amendment  of 
valuation  of  security — Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  62),  ScheduU  II.,  rr.  11,  12  (a),  13.— By  the 
Bankruptcy  Act,  1883,  Schedule  it,  r.  11 :  **If  a 
secured  creditor  does  not  either  realize  or  surrender 
his  security,  he  shall  .  .  .  state  in  his  proof 
.    .    .    the  value  at  which  he  assesses  it.'' 

By  rule  12  (a) :  "  Where  a  security  is  so  valued, 
the  trustee  may  at  anv  time  redeem  it  on  payment 
of  the  assessed  value.'' 

By  rule  13 :  *'  Where  a  creditor  has  so  valued  his 
security,  he  may  at  any  time  amend  the  valuation 
and  proof  on  idiowinff  •  .  •  that  the  security 
has    .    .    .    increased  in  value." 

The  creditor  in  this  case  stated  in  his  proof  the 
value  at  which  he  assessed  his  security.  The 
security  increased  in  value,  and  the  trustee  tendered 
to  the  creditor  the  amount  at  which  he  had  assessed 
it.  The  creditor  refused  the  offer,  and  moved  to 
amend  the  valuation  and  proof.  The  trustee 
opposed,  on  the  ground  that  he  had  redeemed  the 
security  by  tender  of  its  assessed  value. 

Held,  that  tender  was  not  equivalent  to  payment ; 
therefore  the  security  had  not  been  redeemed,  and 
the  creditor  stiU  had  a  right  to  amend. — Nbwtok, 
Be,  National  Pboyinoial  Bask,  Ex  pabtb,  Bkcy., 
63. 

29.  PurcJiase  hy  a  partner  of  a  member  of  tJie  com- 
mittee  of  inspection  of  part  of  the  bankrupt* a  estate — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  62),  r.  316.— 
A  sale  by  the  trustee  in  bankruptcy  of  part  of  the 
estate  to  a  partner  of  one  of  the  members  of  the 
committee  of  inspection  cannot  be  set  aside  as  being 
either  directly  or  indirectly  a  sale  to  a  member  of 
the  committee  of  inspection  within  rule  316 ;  nor 
can  it  be  set  aside  as  beiuff  contrary  to  the  earlier 
practice  in  bankruptcy  laia  down  in  Ex  parte  Moore, 
30  W.  B.  123,  which  did  not  allow  a  trustee  to  sell 
any  part  of  the  estate  to  his  own  partner. — Gal- 
LABD,  Bs,  Gallabd,  Ex  PABTB,  Bkcy.,  666. 

30.  Beceiving  order — Debtor  an  undischarged  bar^- 
rupt — No  assets — Discretion  of  court — Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  62),  ss.  6,  7,  sub-section^. 
— A  debtor,  against  whom  a  bankruptcy  petition 
was  presented,  was  an  undischarged  banlmipt,  and 
the  court  came  to  the  conclusion  that  there  were  no 
assets,  and  no  probability  of  any  assets,  available 
for  distribution  in  a  second  bankruptcy. 

Held,  that,  as  the  only  effect  of  making  a  re- 
ceiving order  would  be  a  waste  of  money  in  costs, 
the  court  would,  in  the  exercise  of  its  discretion, 
refuse  to  make  a  receiving  order. — Betts,  Be, 
BETTS,  Ex  FABTE,  0,A,,  98. 

31.  Beceiving  order — Petitioning  creditor's  debt — 
BiUs  of  exchange— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  62),  s.  6  (1)  (b).— When  a  creditor  has  taken 
bills  from  a  debtor  in  Ueu  of  payment,  and  that 
debtor  commits  an  act  of  bankruptcy,  the  creditor 
is  thereupon  entitled  to  treat  the  bills  as  dis- 
honoured, and  may  present  a  petition  in  bankruptcy 
upon  the  original  debt. — Baatz,  Be,  Baatz,  Ex 
PABTE,  Bkcy.,  666. 

32.  Beceiving  order  —  Befusal   to   make  order  — 


"  Sufficient  cause*'— Destruction  of  bankruttfs  au«k 
by  bankruptcy— Bankruptcy  Act,  1883  (46  &  47  Vid. 
c.  62),  s.  7,  sub-section  3.— The  fact  that  the  assets 
of  the  debtor  are  likely  to  be  absorbed  in  the  costs 
of  the  bankruptcy  is  not  <<  sufficient  cause "  foe 
refusing  to  make  a  receiving  order  within  section  7, 
sub-section  3,  of  the  Bankruptov  Act,  1883  :  "H 
the  court  ...  is  satisfied  that  the  debtor  is 
able  to  pay  his  debts,  or  that  for  other  sufBcient 
cause  no  order  ought  to  be  made,  the  court  msy 
dismiss  the  petition." 

Ex  parte  Betts,  In  re  Betts,  ante,  p.  98,  [1897]  1 
a  B.  60,  distinguished.— JuBB,  Be,  Bubicak,  Ex 
PABTE,  Bkcy.,  479. 

33.  Set-off— Marine  insurance  —  Bankruptt^  of 
underwriter— Insurance  brokers— Claim  by  inuke 
against  brokers  far  salvage— Bight  of  brokers  toadojf 
unpaid  losses. — An  underwriter  carried  on  an  xuidflr- 
wntinff  business  with  insurance  brokers,  who 
effected  policies  of  marine  insurance  with  the  under- 
writer in  their  own  names  and  for  principals,  to 
whom  they  guaranteed  the  solvency  of  the  under- 
writer. The  underwriter  became  bankrupt,  and  at 
the  date  of  his  bankruptcy  he  owed  a  balance  to  Ihe 
brokers  in  respect  of  losses  upon  policiefli  After 
the  bankruptcy  the  brokers  received  various  sums 
by  way  of  salvage  upon  losses  which  had  been 
settled  with  the  brokers  by  the  underwriter  before 
his  bankruptcy.  The  trustee  in  the  bankruptcy 
claimed  from  the  brokers  the  sums  so  received  as 
salvage,  but  the  brokers  claimed  to  set  off  against 
the  salvage  the  larger  sum  due  to  them,  from  tiie 
bankrupt  for  the  unpaid  losses. 

Held,  that  the  bnuzers  were  not  entitled  to  set  off 
their  unpaid  losses  against  the  sums  received  by 
them  as  salvage  after  the  bankruptcy. — ^Blooop  v. 
Kabbis,  Q.B.D.,  168. 

34.  Voluntary  conveyance— Making  good  breaeha 
of  trust— Bevocable  deed— Fraudulent  preference- 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  48.- 
A  buikrupt,  a  few  days  before  his  bankruptcy, 
executed  a  deed  conveying  certain  real  estate  to  a 
trustee  upon  trust  to  raise  thereout  a  certain  som 
and  to  apply  the  same  in  making  good  diven 
breaches  of  trust  which  he  had  committed  as  tnistse 
of  certain  specified  estates.  The  deed,  which  con- 
tained recitus  that  the  bankrupt  was  desirous  of 
executing  the  deed  to  rectify  the  breaches  of  trost 
and  thereby  to  shield  and  exonerate  himself  from 
liability  to  proceedings  to  which  he  might  be  ex- 
posed, charged  the  tM.  estate  with  the  payment  of 
the  said  sum,  and  conferred  upon  the  trustee,  btf 
executors  and  administrators,  power  to  appomt 
new  trustees  for  the  purpose  of  carrying  into  effiset 
the  trusts  of  the  deed.  The  deed  was  not  oom- 
municated  to  any  of  the  beneficiaries  or  creditcns. 

Held,  first,  that  the  intention  of  the  bankr^ 
was  to  execute  a  deed,  which  should  he  bindi^ 
upon  him,  in  favour  of  his  cestuis  que  trustefU,  and 
that  therefore  the  deed  was  irrevooable;  aai 
secondly,  that  the  deed  was  not  a  fraudnknt 
preference  within  section  48  of  the  Bankruptcy 
Act,  1883. 

The  bankrupt,  before  his  bankruptcy,  depositea 
certain  share  certificates  in  the  boxes  in  his  ofBn 
in  which  the  documents  relating  to  the  trust  esfcatfl* 
were  usually  kept,  along  with  a  memorandum  that 
the  certificates  were  deposited  as  security  for  ^ 
moneys  owins  to  Ihe  trust  estates.  The  trustee  is 
bankruptcy  daimed  the  certificates. 

Held,  that  there  was  a  valid  appropriation  of  ^ 
certificates  to  the  particular  trusts,  and  that  wB 
trustee  was  not  entitled  to  them. 

Middleton  V.  Pollock,  2  Ch.  D.  104,  24  W.  B.  Dif. 
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88,  approved.— Nxw's  Tbvstbb  v.  Hmrroro,  G.A.^ 
6T!, 

85.  VdurUary  setUement — Life  irUeresi  de/easihle 
on  bankruptcy — Damages  in  divorce  suit — BavJcruptcy 
Ad,  1883  (46  &  47  Vict.  c.  62),  «.  47— lfa«rtmontaZ 
Caam  Act,  1867  (20  &  21  Via.  c.  86),  a.  33.— A 
Bettlement  of  damaffos  obtained  by  the  settlor  in  a 
diyoroe  suit  caimot  oe  set  aside  as  voluntary  or  as 
made  with  intent  to  defeat  creditors. — STXFHisir- 
80K,  Be,  Bbown,  Ex  pabtb,  Bkcy,,  416. 

86.  Voluntary  settlement  —  Bight  of  settlement 
trustees  to  surplus  after  payment  of  debts  in  full — 
Bankruptcy  Act;  1883  (46  &  47  Vict.  c.  52),  s.  47  (1). 
—When  a  voluntary  settlement  is  declared  void  as 
against  the  tmstee  in  bankruptcy  under  section 
47  (1),  such  avoidance  only  operateis  to  the  amount 
of  the  debts  and  costs  of  the  bankruptcy,  the 
soiplus  of  the  settled  property  reverts  to  the 
trustees  of  the  settlement,  subject  to  the  trusts 
thereof.— 8iMS,  Be,  Sheffield,  Ex  pabte,  Bkcy., 
189. 

See  also  Administration,  6 ;  Criminal  Law,  1 ; 
Maiiied  Woman,  1 ;  Solicitor,  1 ;  Vendor  and  Pur- 
chaser, 12. 

BETTING.— See  Gaming,  1-4. 

BILL  of  EXCHANGE:— 

1.  Acceptance  toith  blank  spaces — Alteration — jPor- 
gery — Negligence — Stamp  —  Liability  of  acceptor — 
Bill  of  Exchange  Act,  1882  (46  &  46  Vkt  c.  61),  s. 
64,  sub'section  1. — The  acceptor  of  a  bill  of  exchange 
does  not  become  liable  to  an  indorsee  for  value  for 
a  sum  beyond  the  amount  of  his  acceptance  because 
the  form  of  the  document  and  the  stamp  used 
admit  of  a  foigery  in  the  hands  of  a  diuionest 
person. 

Young  v.  Qrote,  4  Bing.  263,  considered  and 
oommented  upon. 

Decision  of  the  Court  of  Appeal,  43  W.  B.  331, 
[1896]   1    Q.  B.    636,    affirmed.— Soholfield    v. 

loiVBISBOBOUGH,  E.L,,  124. 

2.  Cheque — Liability  of  bankers— Collecting  crossed 
cheque  for  customer — Cheque  applied  to  paymerU  of 
overdraft — Bills  of  Exchange  Act,  1882  (id  &  46 
Vict.  c.  61),  s.  82. — A  banker  who  receives  payment 
of  a  crossed  cheque  for  a  customer  is  protected  by 
section  82  of  the  Bflis  of  Exchange  Act,  1882,  not- 
withstanding that  the  account  of  the  customer  was 
overdrawn  at  the  time  when  the  cheque  was  paid 
in. —  Clabke  V,  London  and  County  Bank, 
Q.B.D.,  383. 

3.  Cheque — Payee  a  fictitious  or  non- existing  per^ 
son-^Bilts  of  Exchange  Act,  1882  (46  &  46  Vict.  c. 
61),  M.  2,  7,  sub-section  3.— Cheques  payable  to  the 
order  of  a  fictitious  or  non-existing  payee,  signed 
by  the  drawer  and  handed  by  him  to  his  clerk  to 
be  posted,  must  be  considered  as  issued  by  the 
drawer,  and  should  they  be  received  by  a  bond  fide 
holder  for  value  the  drawer  will  be  liable  on  them 
as  payable  to  bearer.  And  this  is  bo  although  the 
drawer  was  unaware  that  the  payee  was  a  fictitious 
or  non-existing  person,  and  was  misled  by  the 
fraud  of  his  clerk,  who  stole  the  cheques  and 
having  indorsed  them  in  the  name  of  the  fictitious 
or  non-ezistiDg  payee  handed  them  to  the  holders 
for  value. 

Dedaion  of  the  Court  of  Appeal,  44  W.  B.  114, 
[1895]  2  Q.  B.  707,  affirmed.— Clutton  v.  Attbn- 
BO&OUQH,  H.L.,  276. 

See  also  Banker,  1 ;  Bankruptcy,  16,  31 ;  Prin- 
cipal and  Surety. 


BILL  of  SALE:— 

1.  Affidavit  of  execution — Sworn  before  solicitor  of 
grantee— Validity  of  bUl^Practice—Ord.  38,  r.  16— 
<<  Parfy.''— Bule  16  of  order  38  applies  to  affidavits 
of  execution  of  bills  of  sale,  and  consequently,  if  an 
affidavit  of  execution  be  sworn  before  the  solicitor 
acting  for  the  grantee  in  the  preparation  of  the  bill, 
the  bill  of  sale  will  be  void. — Bakeb  t;.  Ahbbose, 
Q.B.D. 

2.  Attestation — Description  of  witness — Statutory 
form— Bills  of  Sale  Act,  1882  (46  &  46  Vict.  c.  43), 
s.  9. — A  bill  of  sale  which  does  not  contain  the 
description  of  the  attesting  witness  is  void  for  non- 
compliance with  the  statutory  form,  even  though 
the  witness  has  no  business  or  occupation. 

Parsons  v.  Brand  and  Coulson  v.  Dixon,  38  W.  B. 
388,  26  Q.  B.  D.  110,  followed.— Sms  v.  Tbollofe, 
C.^.,97. 

3.  Consideration  —  True  statement — Consideration 
under  £30—BiUs  of  Sale  Act,  1882  (46  &  46  Vict.  c. 
43),  ss.  8,  12. — A  bill  of  sale  was  expressed  to  be 
given  in  consideration  of  the  sum  of  £13  12s.  then 
owing  by  tiie  grantors  under  a  promissory  note, 
and  of  £16  8s.  then  paid  to  the  grantors,  maldng 
together  the  sum  of  £30,  the  receipt  of  which  the 
grantors  acknowledged. 

The  promissory  note,  which  was  given  in  con- 
sideration of  an  advance  of  £10,  was  for  £14  3s.  4d. 
payable  bv  weekly  instalments  of  lis.  4d.  each,  the 
whole  balance  to  become  payable  on  default  in 
payment  of  any  instalment.  At  the  date  when  the 
biU  of  sale  was  given  the  first  instalment  of  Us.  4d. 
had  been  paid,  and  the  second  instalment  was  not 
yet  due.  The  sum  of  £16  8s.  was  in  fact  paid  on 
the  execution  of  the  bill  of  sale. 

Held,  that  tiie  bill  of  sale  was  void,  on  the 
gprounds — (1)  that  it  did  not  truly  set  forth  the  con- 
sideration for  which  it  was  given  within  the  mean- 
ing of  section  8  of  the  Bills  of  Sale  Act,  1882 ;  (2) 
that  it  was  given  in  consideration  of  a  sum  under 
£30  within  the  meaning  of  section  12. — Dablow  v. 
Bland,  C.A.,  177. 

4.  Specific  description — Substituted  chattels — Plant 
—Cab-horse— BilU  of  Sale  Act,  1882  (46  <fc  46 
Vict,  c,  43),  s.  6,  sub'Sectiofi  2.— Cab-horses  are  not 
'* plant"  withhi  the  meaning  of  section  6,  sub- 
section 2,  of  the  Bills  of  Sale  Act,  1882. 

Yarmouth  v.  France,  36  W.  E.  281,  19  Q.  B.  D. 
647,  distinguished.  —  London  and  Eastebn 
Counties  Loan  Co.  v.  Cbeaset,  C.A.,  497. 

6.  Validity— Registration — Defeasance  —  Bills  of 
Sale  Act,  1878  (41  &  42  Vict.  c.  31),  s.  10.— A  bill 
of  sale  was  ^ven  to  secure  repayment  of  £140  at 
the  expiration  of  one  month.  At  the  same  time 
the  grantor  of  the  bill  of  sale  gave  to  the  grantee 
a  mortffaffe  to  secure  repayment  of  £440,  which 
included  &e  £140,  and  covenanted  to  pay  the  same 
on  demand. 

Held,  that  the  covenant  in  the  mortgage  was  a 
defeasance  of  the  bill  of  sale  within  the  meaning  of 
section  10  of  the  Bills  of  Sale  Act,  1878.— Ellis 
V.  Weight,  C.A. 

See  also  Bankruptcy,  11 ;  Landlord  and 
Tenant,  4. 

BUILDING  SOCIETY:- 

Alteration  in  rttto-Ultra  vires — Building  Societies 
Ad,  1874  (37  &  38  Vid.  c.  42),  m.  16  (2)  (4),  18,— 
In  contracts  between  a  building  sodety  and  one  of 
its  membeors  the  rights  will  be  governed  by  the 
rules  from  time  to  time  in  foroe,  and  the  member 
will  be  bound  by  any  alterations  in  the  rules, 
provided  that  sooh  alteratioinfl  are  within  the  power 
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of  the  society  to  make.  But  where  a  society  which 
was  subject  to  the  provisions  of  the  Building 
Bocieties  Act,  1874,  in  order  to  meet  losses  incurred 
by  the  society,  passed  a  resolution  under  section 
18  of  the  Act  to  alter  the  rules  so  that  the  amount 
due  from  the  society  to  each  member  in  respect  of 
the  shares  held  by  him  on  a  certa7n  date  should  be 
taken  to  be  thirty-three-fiftieths  of  the  net  amount 
paid  on  such  shares, 

Held,  that  the  Act  of  1874  contemplated  that 
fully  paid-up  shares  should  be  repaid,  and  that 
therefore  a  rule  that  fully  paid-up  shares  should 
only  be  repaid  in  part  was  ultra  vires,  though  in 
the  event  of  a  member  wishing  to  withdraw  it 
would  be  competent  for  the  society  to  prescribe  the 
terms  of  his  withdrawal.— Strohicbngke  v.  Fms- 
BUBY  BuiUDiNQ  SociBTY,  CA.Z).  Stirling,  J.,  700. 

See  also  Inland  Revenue,  8 ;  Vendor  and  Pur- 
chaser, 2. 

BYE-LAW.— See  Local  Government,   3,  4;  Metro* 
polis  Management,  5. 

CANADA,  LAW  of:- 

.  1.  British  Columbia — Consent  judgment  with  intent 
to  delay  creditors — Consolidated  Statutes,  c.  51,  8.  1. 
— Under  section  1  of  chapter  51  of  the  Consolidated 
Statutes  of  British  Columbia  a  consent  judgment 
obtained  by  the  respondent  bank  against  the  insol- 
vent respondent  tramway  company,  with  intent  to 
defeat  or  delay  the  creditors  of  the  latter,  was  held 
to  be  null  and  void  against  them.  So  long  as  the 
intent  is  proved  it  is  immaterial  whether  consent 
was  given  under  pressure. —  Edison  General 
Electeuo  Co.  V.  Westminster  and  Vanoouvbr 
Tramway  Co.,  F,  C. 

2.  British  Columbia  —  Mines  and  minerals  — 
Precious  metals— Free  miner* s  certificate — Construe- 
tion — Law  of  British  Columbia — Act  47  Vict*  c,  14, 
s,  S—Act  54  Vict.  c.  26.— By  section  3  of  the 
British  Columbia  Act  (47  Yici  c.  14),  land  was 
granted  to  the  Dominion  Government,  the  appel- 
lant company's  predecessor  in  title,  '*  including  all 
mines,  minerals,  and  substances  whatsoever  there- 
upon, therein,  and  thereunder." 

Held,  in  an  action  for  wrongful  ejectment  by  the 
holder  of  a  free  miner's  certificate  under  the 
"  British  Columbia  Placer  Mining  Act,  1891  "  (54 
Vict.  c.  26),  applicable  to  a  part  of  the  land  granted, 
that  he  was  entitled  to  mme  for  gold  and  other 
precious  metals  thereon,  the  above  words  not  being 
sufficiently  precise  to  transfer  to  the  appellants* 
predecessor  uie  right  of  the  provincial  legislature 
to  administer  the  precious  metals  in  the  lands 
assigned. — EsquimaiiT  and  Nanaimo  Railway 
Co.  V.  Bainbrtdoe,  P.C. 

3.  Manitoba^^Dominion  railway — Sedion  capable 
of  sale— Jurisdiction  of  provincial  court — Part  of 
section  outside  jurisdiction  of  court — Construction  of 
mortgage — Revenues — Practice — Issues  not  raised  in 
courts  below, — In  a  suit  by  the  appellants,  being 
mortgagees  of  a  division  of  180  miles  of  the  respon- 
dents* railway  and  of  its  revenues  subject  to  work- 
ing expenses,  for  a  sale  of  the  division  and  for  a 
receiver  and  other  relief. 

Held,  (1)  that  this  division  of  180  miles  is  by  the 
law  of  Canada  applicable  to  the  railway  a  section 
capable  of  sale  in  its  entirety,  but  that  the  pro- 
vincial court  had  no  power  to  order  a  sale,  part  of 
the  section  being  within  and  part  without  its  juris- 
diction ;  (2)  that  so  long  as  the  railway  was  worked 
as  a  whole  the  revenues  of  the  division  are  subject 
along  with  other  revenues  to  the  working  expenses 
of  the  whole  Uae,  and  that  the  receiver  was  only 


entided  to  the  net  earnings  of  the  division  so  asoer- 
tained. 

Their  lordships  declined  to  hear  argument  as  to 
the  validity  of  the  mortgage  or  of  the  power  of 
sale,  or  of  the  mortgagees'  right  of  entry,  the 
pleadings  and  evidence  not  raising  those  issues,  and 
the  courts  below  not  having  adjudicated  thereon.— 
Grey  v.  Manitoba  and  North-Wb8tbsn  Rail- 
way Co.  OP  Canada,  P.C. 

4.  Nova  Scotia — Provincial  Parliament — Immunity 
of  menibers  —Revised  Statutes,  5th  series,  c.  3.— The 
Nova  Scotia  House  of  Assembly  has  statutory 
power  to  declare  that  wilful  disobedience  to  attend 
the  House  in  reference  to  a  Hbel  on  its  members  is 
a  breach  of  privilege,  and  can  punish  that  breach 
by  imprisonment. 

In  an  action  for  assault  and  imprisonment  against 
members  of  the  Assembly  who  had  voted  for  the 
plaintiff's  imprisonment. 

Held,  that  the  sections  of  the  Local  Bevised 
Statutes,  5th  series,  c.  3,  which  create  the  jurisdic- 
tion of  the  House  and  indemnify  its  memben 
against  legal  proceedings  in  respect  of  their  votes 
therein,  are  a  complete  answer  to  an  attempt  to 
enforce  civil  liability  for  acts  done  and  words  spoken 
in  the  House.  Those  sections,  except  so  far  as  they 
may  be  deemed  to  confer  any  criminal  jurisdiction, 
otherwise  than  as  incident  to  the  protection  of 
members,  are  intra  vires  of  the  local  Legislature,  as 
relating  to  the  constitution  of  the  province  witJun 
the  meaning  of  section  72  of  the  British  North 
America  Act,  1867,  or  under  the  authority  of  section 
5  of  the  Colonial  Laws  Validity  Act  (28  &  29  Vict, 
c.  63),  which  was  recognized  by  the  Act  of  1867, 
s  88. 

*  Barton  v.  Taylor,  11  App.  Cas.  197,  distinguished. 
—Fielding  v.  Thomas,  P.C. 

5.  Ontario— Brewers'  licences— Bevised  Statutes  of 
Ontario,  c.  194,  s.  51,  sub-section  2— Direct  taxation 
—British  North  America  Act,  1867  (30  &  31  Viet,  c 
3),  s,  92,  sub-sections  2,  9— Powers  of  provincial 
Legislature,— KM,  that  the  Liquor  Licence  Act 
(Revised  Statutes  of  Ontario,  c.  194),  s.  61,  sab- 
section  2,  whidi  requires  every  brewer  and  distiller 
to  obtain  a  licence  thereunder  to  sell  wholesale 
within  the  province,  is  intra  vires  of  the  provincial 
Legislature — 

(a)  as  being  direct  taxation  within  sub-section  2 
of  section  92  of  the  British  North  America  Act, 
1867. 

Bank  of  Toronto  v.  Lambe,  (1887)  12  App,  Cas. 
575,  followed.  ,  „ 

(6)  as  comprised  within  the  term  "  other  licences  ^ 
in  sub-section  9  of  the  same  section. — Brbwkm' 
Association  of  Ontabio  v,  Attornky-Qbnhul 
OF  Ontabio,  P.C. 

6.  Ontario— British  NoHh  America  Act^  1867  (30 
&  31  Vict,  c  3),  ss,  109,  111,  112— Indian  reserves- 
Liability  to  pay  annuities  in  respect  thereof.—^ 
treaties  in  1850  the  Governor  of  Canada,  as  repre- 
senting the  Crown  and  the  provincial  government, 
obtained  the  cession  from  the  Ojibeway  Indiaoi 
of  lands  occupied  as  Indian  reserves,  the  benefi<»l 
interest  therein  passing  to  the  provincial  govern- 
ment, together  with  the  liability  to  pay  to  the 
Indians  certain  perpetual  annuities. 

Held,  that,  these  lands  being  within  the  lumtB 
of  the  Province  of  Ontario,  created  by  the  Britidi 
North  America  Act,  1867,  the  beneficial  interest 
therein  vested  under  section  109  in  that  pioyinc^ 

The  perpetual  annuities  having  bean  capt^isad 
on  the  basis  of  the  amounts  speoined  in.  the  treaJM^ 
the  Dominion  assumed  liability  in  reapect  theteof 
under  section  111.     Thereafter  the    amoonts  of 
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th«8e  animitieB  were  inoFeased  aooordiDg  to  the 
tnatieB. 

Held,  that  liability  for  these  increased  amounts 
was  Dot  so  attached  to  the  ceded  lands  and  their 
proceeds  as  to  form  a  charge  thereon  in  the  hands 
of  tiie  province,  under  section  109.  They  must  be 
paid  by  the  Dominion  with  recourse  to  the  pro- 
TiDoes  of  Ontario  and  Quebec  conjointly,  under 
BeotioQS  111  and  112;  in  the  same  manner  as  the 
originid  annuities.  —  Attobkbt  -  Gensiull  of 
Canada  v.  Attokney-Gxmbral  of  Ontabio,  P.O. 

7.  Railways — Imported  steel  rails — Street  railways 
—Tramways  —  Law  of  Canada  —  Comtrudion  — 
Dominion  Ad  (50  &  51  Vict.  c.  39),  s.  1,  item  88; 
8,  2,  item  173. — Although  there  may  be  in  various 
Canadian  Acts  and  for  other  purposes  substantial 
distinctions  between  railways  or  nulway  tracks  and 
street  riulways  and  tramways,  yet  for  the  purpose 
of  separating  free  and  dutiable  articles,  such  dis- 
tinction ifl  not  maintained  in  Canadian  Act  50  &  51 
Yiot.  o.  39  and  its  three  predecessors. 

According  to  the  true  construction  of  that  Act 
(see  section  1,  item  88,  and  section  2,  item  173),  the 
question  whether  imported  steel  rails  are  taxed  or 
tree  depends  solely  upon  their  weight,  not  upon 
the  character  of  the  railway  track  for  which  they 
are  intended.— ToBONTO  Railway  Go.  v.  Bboika, 
P.C. 

CANAL:— 

Special  Ad — Owners  of  adjacent  and  subjacent 
minerals — Right  to  support — Compensation — Statutory 
company — Undertaking  not  to  sue — ^Ultra  vires. — 
Where  the  Act  of  Parliament  under  which  a  canal 
was  made  and  maintained  contains  provisions  as  to 
working  the  adjacent  and  subjacent  minerals  similar 
to  or  identical  with  the  provisions  of  the  Acts  in 
the  cases  of  Knowles  v.  Lancashire  and  Yorkshire 
Railway  Go.,  14  App.  Gas.  248,  and  Chamber 
Colliery  Co.  v.  Rochdale  Cana  Co.,  [1895]  A.  G. 
564,  the  owner  of  the  adjacent  minerals  may  work 
them  without  regard  to  the  Sixsurity  of  the  canal, 
notwithatandinc;  t!«o  fact  that  he  is  also  owner  of 
anbjaoeiit  minerab.  And  if  botli  parties  admit  that 
any  damage  whi(^  miffht  result  to  the  canal  from 
the  working  of  the  suojacent  minerals  would  be 
very  trifling  compared  with  the  amount  of  the 
ocimpenaation  payable  to  the  mine  owners  in  case 
they  were  left  unworked,  and  if  the  canal  owners 
give  an  undertaking  that  they  will  not  claim  any 
damages  by  reason  of  the  workiug  of  such  sub- 
jacent mines,  and  at  their  own  expense  will  repair 
aoT  damage  thereby  caused  to  the  canal,  the  court 
wiU  refnse  to  make  a  declaration  that  the  mine 
owners  are  entitled  to  such  compensation  upon 
le^ymg  the  subjacent  mines  unworked. 

SenMe,  that  snoh  an  undertaking  is  not  uUra 
vires  the  canal  company. 

Decision  of  the  Gourt  of  Appeal  in  Chamber 
CoHiery  Co.  v.  Rochdale  Canal  Co.,  [1894]  2  Q.  B. 
6a2»  43  "W.  B.  Dig.  119,  followed.— Nbw  Moss 
CoiiUKKT  Go,  v.  Masohestxr,  Sheffield,  and 
IjiirooufSHiBB  Railway  Co.— Ch.D.  Byrne,  J., 
493. 

GAPE  COIX)NY.  LAW  of  :— 

Pondoland  Annexation  Ad,  1894,  No.  5,  s.  2— 
ConBtruction — Eoctent  of  legislative  power  conferred 
an  the  governor— Illegal  proclamation  of  arbitrary 
arrest,  convidion,  and  punishmetit. — Section  2  of 
the  Pondoland  Annexation  Act,  1894,  gives  au- 
thority to  the  governor  to  add  to  the  existing  laws, 
alrea^^  prodauned  and  in  force  in  the  territories 
Minexed,  such  laws  as  he  **  shall  from  time  to  time 


by  prodamation  declare  to  be  in  force  in  sooh 
territories.*' 

Held,  that  this  section  did  not,  according  to  its 
tme  construction,  aiithorize  the  eovemor  to  make 
new  laws,  but  only  to  trans^^mt  to  the  new 
territories  and  enact  there  such  laws  as  were  already 
in  force  in  other  parts  of  the  colony. 

In  1895  the  governor,  *'in  virtue  of  powers 
vested  in  me  by  law,"  including  the  Act  above 
mentioned,  issued  a  proclamation  which  set  aside 
the  established  law  of  Pondoland  with  resMSct  to 
arrest,  trial,  conviction,  and  punishment,  and  con- 
demned the  respondent  untried  and  unheard  to 
imprisonment,  tne  place  and  duration  of  his  cap- 
tivity being  left  to  tne  will  of  the  governor. 

Held,  that  the  proclamation  was  ultra  vires  of 
any  authority  conferred  upon  the  governor  by 
section  2,  or  of  any  authority  at  all  except  that  of 
an  irresponsible  sovereign  or  a  supreme  Legislature. 
— SpEIQG  v.  SIGCA0,  P.C. 

CERTIORARI  :— 

Thames  Watermen  —  Court  of  company  of  — 
Judicial  Order — Applications  for  licences — Wafar' 
men's  and  Lightermen* s  Amendment  Ad,  1859  ^22  A 
23  Vid.  c.  cxxxiii.),  s.  56  {Local). — Certiorart  will 
not  lie  to  remove  an  order,  made  by  the  court  of 
the  Gompany  of  Watermen  and  Lis^tennen  of  the 
River  Thames  under  section  56  of  Uie  Watermen's 
and  Lightermen's  Amendment  Act,  1859  (Local), 
granting  a  licence  to  act  as  a  waterman  or  lighter- 
man within  the  limits  of  the  Act. — Req.  v.  Gom- 

PAinr   OF   WATEfiMBir    AND    LlOHTERMEN   OF  THE 

RrvBE  Thames,  Q.B.D. 

GBYLON.LAWof:— 

fFi//— -Jus  accrescendi-<-Fidei  commissum. — The 
law  of  Jidei  commissum  is  not  altered  by  Geylo9 
Ordinances  No.  21  of  1844,  No.  10  of  1863,  and 
No.  7  of  1871. 

Two  spouses  by  joint  will  directed  that  after  the 
death  of  the  survivor  certain  lands  should  be 
created  Jidei  commissum,  so  as  not  to  be  sold, 
aliened,  or  mortgaged,  and  that  the  *'  three  children 
of  their  deceased  daughter  and  their  surviving 
daughter  shall  divide  into  two  and  inherit  accord- 
ing to  custom,  and  thtt^  and  their  desosodants 
possess  without  interruption." 

Held,  that,  by  the  true  construction  of  the  will, 
the  moiety  devised  to  the  three  grandchildren  was 
burdened  with  one  fidei  commissum,  and  not  with 
three  fidei  commissa  separately  applicable  to  the 
three  shares.  Accordingly,  one-tmrd  share  of  sqi^ 
moiety  did  not  vest  absolutely  in  each  institute  so 
as  to  pass  to  his  heir-at-law  not  in  the  direct  line 
of  descent  from  the  testators;  but  the  whole 
vested  in  the  three  institutes  jointly  with  benefit  of 
survivorship  and  with  sulistitution  of  their  desoen- 
dants.~HAMiNi  v.  Tilleksratne,  P.O, 

GHARITY:— 

1.  Oommusioners-^Scheme  under  Endotoed  Schools 
A  ds — Recommendation  of  woman  as  cUmoner — Refusal 
of  Commissioners  to  appoint — ICandamus — Discrt* 
tionary  power  of  court  to  grant  prerogative  writ — 
Alternative  remedy — ChrisVs  Hospital  Foundation 
Administration  Scheme,  1890,  clauses  19  and  148. — 
An  application  by  the  London  School  Board  fur  a 
mandamus  directing  the  Ghari^  Gommissioners  to 
determine  under  clause  43  of  Ohrist's  Honntal 
Administration  Scheme,  1890,  the  validii^  ofthe 
proceedings  of  the  governora  of  the  knpital  in 
refusing  to  appoint  as  almoner  a  ladiy  wmimaMthy 
the  applicants,  was  refused,  the  oomrt  being  of 
opinion  that  mandamus  was  not  the  only  and  more 
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oonvenient  means  of  remedy  open  to  the  applioante. 
— Bbo.  v.  Ohabut  CoMMisaiOHEBS,  Q.B.A,  336. 

2.  Friendly  Mdeiu — Poverty— Failure  of  obfecU — 
ZapM--Oy-prdi.— A  testator  who  died  in  1893 
bequeathed  a  kgaoy  of  £500  to  a  friendly  society. 
This  society  was  formed  in  1800  for  the  relief  of 
sick  and  distressed  members,  their  widows  and 
children.  It  was  supported  by  sabscriptions  of 
members  and  outside  oonations,  and  was  not  main- 
tained on  strictly  actuarial  prindiiles.  Poverty  was 
a  neoessaij  qualification  to  obtain  relief.  At  the 
testator's  death  only  one  member  and  three  annui- 
tants were  alive,  and  two  of  the  latter  had  since 
died.  The  annuity  of  the  last  annuitant  was  fully 
covered  bv  funds  of  the  society  in  court. 

"HjM,  that  the  society  was  a  charity,  and  was  in 
existence  at  the  date  of  the  testator's  death ;  that 
the  legacy  had  not  lapsed,  and  was  applicable 
ey-^es  for  charitable  purposes. 

Ounnack  v.  Edwards,  ante,  p.  99,  [1896]  2  Ch. 
679,  distinguished.— Btjck,  Bx,  Brutt  v.  Mackey, 
Ch,D.  Kekemch,  J.^  106. 

3.  Will — Option  to  invest  on  Oovemmeni  or  rea 
securities — Exercise  of  option  to  invest  on  real  securi^ 
tieS'^Validity  of  gift.— The  validity  of  a  charitable 
gift  b^  will  is  not  affected  by  the  trustees  exercising 
an  option  to  invest  in  real  security. 

A  testatrix  disposed  separatel  v  of  all  such  parts 
of  her  personal  estate  **  as  could  not  l^  law  be 
devoted  to  charitable  purposes."  She  then  gave 
the  residue  of  her  personal  estate  to  trustees  upon 
trust  to  convert  it  mto  money,  invest  the  proceads 
on  Govenmient  or  real  securities,  pay  the  income 
to  her  daughter  for  life,  and  after  hw  death  to 
apply  the  capital  for  the  benefit  of  certain  charities. 
The  trustees  during  the  life  of  the  tenant  for  life 
invested  out  of  the  pure  personalty  two  sums  of 
£350  and  £100  in  real  securities,  and  they  remained 
so  invested  at  the  death  of  the  tenant  for  life. 

Held,  by  the  Court  of  Appeal  (reversing  the 
decision  of  Eekewich,  J.),  that  the  charitable  gifts 
were  not  made  pro  tanto  invalid  by  the  investment 
in  real  securities. 

In  re  Corcoran,  62  L.  J.  Gh.  267,  distinguished. — 
Hamiltok,  Bs,  Cadooait  v.  Fitzboy,  O.A, 

4.  Witt  —  Gift  to  pwrchase  advowsons  —  Valid 
charitable  gift — General  charitable  intention. — A  tes- 
tator gave  the  proceeds  of  conversion  of  his  resid- 
uary, real,  and  personal  estate  to  special  trustees 
upon  certain  trusts  for  the  promotion  of  ''true 
Protestant  and  Ghuroh  of  England  principles," 
which  he  explained  as  being  the  principles  Imown 
as  Evangelical. 

Held,  upon  the  construction  of  the  whole  will, 
that  there  was  such  a  general  charitable  intention 
as  made  the  gift  a  good  charitable  gift,  notwith- 
standing difficulties  raised  by  the  language  in 
which  the  trusts  were  declared. 

SembU,  the  trustei'S  under  such  a  will  could  be 
restrained  by  injunction  from  applying  any  of  the 
trust  property  in  the  promotion  of  views  inconsis- 
tent with  those  prescrib^'d  by  the  testator. 

Decision  of  Bomer,  J.,  ante,  p.  344,  reversed. — 
Hui^TEB,  Bb,  Hood  v.  Attorney  General,  C.A,, 
610.  / 


5.  Will — "  Philanthropic  "  purpose — Bequest   for  [ 
"  purposes  charitable,  philanthropic,  or    .     .     ,     **\ 
—  Validity, — A  testator  having  bequeathed  a  sum  ^ 
pf  money  for  *'  some  ont9  or  more  purposes  charit- 
uble,  phUanthropic,  or    .     .     .     ," 

H«ld,  tl  at  the  gift  was  to  be  read  as  for  "  pur- 
IKJMS  charitable  or  phOanthropio  "  ;  but  that  the 
word  '*  philanthropic  "  was  wide  enough  to  include 


purposes  not  "  charitable  "  in  the  teohnioal  i 
and  that  therefore  the  gift  failed  as  being  too 
indefinite. 

Decision  of  Stirling,  J.,  44  W.  R.  344,  affirmed. 
— Macdupf  v.  Mactouff,  C.A.,  164. 

See  also  Friendly  Society,  3 ;  Mortmain ;  Bent- 
dharge ;  Will,  4. 

CHEQUE.— See  Bankruptcy,  7;   Bill  of  Exchange, 
2,3;  Morigage,8. 

GOAL. — See  Weights  and  ICeasures. 

OOBOCON:— 

Right  of  highway  authority  to  take  grand — Order 
of  justices — Discretion  to  make  or  refttee  order^ 
Commons  Act,  1876  (39  &  40  Fid.  c  56),  «,  20.— 
Under  the  Commons  Act,  1876,  s.  20,  the  justices 
to  whom  application  is  made  for  an  order  under 
the  section  have  a  discretion  to  make  or  refuse  saoh 
order. — Hayes  Comhov  Consibvators  v.  Bbox- 
LEY  DiSTRior  Council,  Q.B.D,,  207. 

COMPANY:— 

1.  Articles  of  association — Annual  general  meeting 
— Dividend — Accounts. — The  articles  of  a  company 

Srovided  for  the  submission  of  accounts  up  to  a 
ate  within  three  months  and  reports  thereon,  the 
sanction  of  a  dividend,  and  the  transaction  of  the 
ordinary  business  at  the  annual  general  meeting. 

Held,  that  a  final  dividend  could  not  be  sanc- 
tioned except  at  an  annual  general  meeting  at 
which  accounts  up  to  the  prescribed  date  and 
reports  thereon  were  submitted. — ^Nicholson  e. 
Bhodbsia  Traddto  Co.,  Ch.D.  North,  J. 

2.  Board  of  Trade — Inspector — Examination  of 
affairs  of  company — Prohibition — Companies  Act, 
1862  (25  &  26  Vict,  c.  89),  ss,  56,  57,  58,  59,  60.  and 
61. — An  examination  into  the  affairs  of  a  joint- 
stock  company  by  an  inspector  appointed  by  the 
Board  of  Trade  under  section  56  of  the  Companies 
Act,  1862,  is  not  a  proceeding  of  such  a  nature  that 
prohibition  can  lie  in  respect  of  it  either  to  the 
Board  of  Trade  or  to  the  inspector.— Qhostenob 
Bailway  Hotei.  Co.,  Bb,  C.A. 

3.  Capital — Reduction — Capital  ''in  excess  of  the 
wants  of  the  company" — Return  to  shareholders — 
Issue  of  debentures — Companies  Acts,  1867  and  1877. 
— The  court,  upon  the  requirements  of  the  Com- 
panies Act,  1867,  ss.  13  and  14,  being  satisfied,  con- 
firmed a  scheme  of  reduction  under  which  a  portion 
of  the  capital  of  a  company  was  to  be  retonied  to 
the  shareholders,  although  a  part  of  the  portion  so 
returned  was  to  be  immediately  borrowed  from 
them  by  the  company  on  debentures. — Ndloh's 
Navigation  Co.,  Bk,  Ch,D.  Stirling,  J. 

4.  Capital — Reduction  of  capital — Different  classet 
of  shareholders — Reduction  of  capital  affecting  doss 
prefadicicdly^  Alteration  of  voting  rights, — The  ooort 
sanctioned  a  reduction  of  capital  notwithstanding 
that  the  voting  powers  of  a  class  of  shareholder! 
was  thereby  affected. 

Semble,  now  that  Button  v.  Scarborough  Cliff  Hotel 
Co.  {No.  2),  13  W.  B.  1059,  2  Dr.  &  Sm.  521,  has 
been  overruled  by  Andrews  v.  Gas  Meter  Co.,  ante, 
p.  321,  In  re  Continental  Union  Gas  Co.,  7  T.  L.  B. 
476,  is  no  longer  an  authority.  —  Colmsb,  Bb, 
Ch.D.  Romer,  J.,  343. 

5.  Company  incorporated  for  the  benefit  of  one 
person  —  Debentures  —  Statutory  requirements — Frt' 
ponderance  of  one  shareholder — Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  ss.  6,  8.— By  complying  with 
the  requirements  of  the  Companios  Ajct,  1862,  anv 
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liability  oompaoy,  and  it  ia  immaterial  that  an 
overwhelmiDg  nmnber  of  shares  are  held  by  one 
penon  (the  vendor  to  the  oompany),  or  that  deben- 
tures were  issued  in  part  payment  of  the  pnrohase- 
tiiooey,  or  that  the  object  of  incorporation  was  to 
prevent  the  creditors  of  the  company  from  obtaining 
more  than  the  statutory  liability  of  the  shareholders 
imposes. 

Decision  of  the  Court  of  Appeal  {Broderip  v. 
Salomon,  43  W,  E.  612,  [1895]  2  Ch.  323)  reversed. 
—Salomon  v.  Salomov  (Bbodbrip  v.  Salomon), 
E.L.,  193. 

6.  Debentures  —  Charge  on  vncaUed  capiicd  — 
Property — Liquidation, — Where  a  company  having 
power  to  charge  its  uncalled  capital,  by  a  debenture 
charges  '*  the  undertaking  and  all  the  property  of 
the  company  whatsoever  and  wheresoever,  boUi 
present  and  future,"  such  a  charge  does  not  in- 
clude uncaUed  capital  got  in  during  liquidation. — 
Btrkatham  and  Genbbal  Estates  Co.,  Ee, 
Ch.D.  ChiUy,  J.,  105. 

7.  Deheninre—lkheniure  stock  certificaU— Agent— 
Authority  —  Purchaser  for  value — Mortgagee,— A 
company  applied  to  P.,  who  had  acted  as  its  broker, 
for  a  loan  of  £3,000  on  the  security  of  £8,000  of 
Hb  debenture  stock,  which  was  by  the  trust  deed 
assignahle  free  from  equities.  P.  asked  G.  to  lend 
£6,000  on  the  stock,  and  he  oonsented  to  do  so  on 
the  certificate  for  the  £8,000  stock  being  deposited. 
After  P.  had  communicated  with  the  company,  its 
secretary  deposited  as  required  a  certificate  under 
Its  seal  stating  that  G.  was  the  registered  holder  of 
£8,000  debenture  stock  of  the  company,  and  that  the 
stock  was  only  transferable  by  deed  registered  in 
the  company's  books.  G.  then  paid  £6,000  to  P., 
who  paid  the  company  only  £3,000. 

Held,  that,  although  the  certificate  was  not  a 
negotiable  instrument,  G.  was  entitled  to  assume 
that  P.  had  full  authority  from  the  company  to 
deal  with  it,  and  was  not  concerned  to  see  that 
P.  paid  the  £6,000  to  the  company;  and  that  in 
an  action  to  enforce  the  rights  of  the  debenture 
stock-holders,  G.  could  prove  for  £8,000  provided 
he  did  not  receive  dividends  exceeding  £6,000 
and  interest.  —  Eobinson  v,  Montgome&tshibb 
Bbxweby  Co.,  Ch,D,  Vaughan  Williams,  J. 

8.  Debentures  —  Floating  security  —  Condition 
allowing  company  to  carry  on  business  until  de/auU 
for  certain  period — Subsequent  issue  of  bonds — 
Priority, — A  company  issued  debentures  *'  bv  way 
of  floating  seouni^/'  and  subject  to  conditions, 
one  of  which  was  that,  notwithstanding  the  charge, 
the  company  should  be  at  liberty,  for  the  purpose 
of  ita  business,  to  deal  with  any  ^art  of  its  property 
until  default  should  be  made  m  payment  of  any 
interest  thereby  secured  for  a  period  of  three 
months,  or  until  the  company  should  be  wound  up. 
After  interest  had  been  more  than  three  months  m 
arrear,  but  before  the  debenture-holders  had  taken 
any  step  to  enforce  their  security,  the  company 
issiied  bonds  covered  by  a  trust  deed,  which  recited 
the  issue  of  the  debentures  and  that  default  had 
been  made  in  the  payment  of  interest. 

Held,  that,  although  the  three  months'  period  of 
grace  had  elapsed  before  the  issue  of  the  bonds, 
yet  the  debentures  then  still  remained  a  floating 
seooritjr  only;  and,  consequently,  that  the  bonds 
had  priority  over  the  debentures. 

Decision  of  the  Ck>urt  of  Appeal,  44  W.  B.  166, 
[1895]  2  Ch.  551,  affirmed.— Goveknmbnt  Stock 
iNvxamiBNT  Co.  v,  Manila  Railway  Co.,  ff.L., 
353. 

9.  J)ebenture  —  Floating   security  —  Foreclosure  — 


DebenJture^hMers^  action  for  foreclosure — Absence  of 
one  debenture-holder, — In  a  debenture-holders'  action 
the  court  will  not  make  an  order  for  foreclosure 
where  one  of  the  debenture-holders  has  neither 
been  made  a  party  nor  given  his  consent. 

Sadler  v.  Worleu,  42  W.  E.  476,  ri894]  2  Ch. 
170,  distinguished.— Continental  Oxtoen  Co., 
Be,  BiUAs  v.  Continental  Oxtoen  Co.,  Ch,D, 
Kekewich,  J,,  313. 

10.  Debenture  —  Floating  security  —  Protection  of 
security — Receiver — Manager, — Where  a  petition  had 
been  presented  to  wind  up  a  companv,  and  a  holder 
of  debentures  of  the  company  of  the  nature  of  a 
floating  security  moved,  before  any  winding-up 
9rder  had  been  made,  for  the  appointment  of  a 
receiver  and  manager,  alUiough  no  such  default 
had  lieen  made  by  the  company  in  payment  of 
interest  as  to  cause  the  principal  money  to  become 
payable, 

Held,  that,  although  the  debentures  had  not 
crystallized,  they  were  in  jeopardy,  and  the  court 
had  jurisdiction  to  appoint  a  receiver  and  manager. 
—Victoria  Steamboats  Co.,  Be,  Smith  v,  Wil- 
kinson, Ch.D,  Kekewichy  J,,  135. 

11.  Debenture — Interest — Statutes  of  Limitations — 
Debenture  stock— Companies  Clauses  Act,  1863  (26  & 
27  Vict,  c,  118),  M.  22,  21^Eeal  Property  Limitation 
Act,  1833  (3  &  4  WiU,  4),  c.  27,  s.  3.— A  railway 
company— incorporated  by  a  special  Act,  author- 
izing it  to  issue  debenture  stock,  bearing  interest, 
subject  to  Part  HI.  (which  includes  sections  22  and 
27)  of  the  Companies  Clauses  Act,  1863— in  1885 
issued  debenture  stock,  for  which  it  gave  certificates 
under  its  common  seal,  and  also  a  warrant  for 
interest  under  the  signature  of  the  secretary.  The 
warrant  was  never  presented  for  payment,  and  in 
1896  the  company  went  into  voluntary  liquidation 
under  another  Act. 

Held,  that,  the  liability  being  statutory,  the 
period  of  limitation  was  twenty  years,  and  the 
claim  for  interest  mentioned  in  the  warrant  was 
therefore  not  statute  -  barred.  —  Cornwall 
Minerals  Bailway  Co.,  Be,  Ch,D,  Vaughan 
WiUiams,  J. 

12.  Debentures — Payment  by  instalments — Specific 
performance  of  agreement — Damages, — The  defendant 
applied  for  and  was  allotted  sixteen  debentures  in 
the  plaintiff  companv  upon  the  terms  that  the 
amount  thereof  should  be  payable  1^  instalments, 
and  that  the  principal  moneys  secured  should  be 
repaid  at  a  future  named  date.  The  defendant 
made  default  in  the  payment  of  the  instalments* 

Held,  that  speoiflc  performanoe  of  the  agreement 
to  pay  the  instalments  would  not  be  granted,  and 
that  the  companv  was  only  entitbd  to  such 
damases  as  had  been  suiEared  by  reason  of  the 
defendant's  default,,  and  that  as  there  was  no 
evidence  of  any  damage  the  company  was  entitled 
to  nominal  damages  only.— SouTU  African  Terri- 
tories V.  Walungton,  C.A,,  467. 

13.  Debenture'holder*s  action— PrcusHee — Judgment 
— Certificate — Uncalled  capital — Liability  ofpiainHjf 
— Shareholder, — ^In  an  aotioa  acainst  a  limited 
company  by  one  debenture-holder  on  behalf  of 
himself  and  all  other  debenture-holders,  the  dhiel 
derk  may,  under  an  inquiry  directed  by  the  judg- 
ment as  to  the  nroperty  charged  by  the  debentures. 
And  what  uncalled  capital  is  due  from  the  several 
shareholders  (where  uncalled  capital  is  part  of  the 
security),  notwithstanding  that  no  calls  can  actually 
be  made  in  such  an  aotioa;  and  whera  the  plsintiif 
is  himself  a  shareholder  and  is  found  indelwed  in  a 
sum  of  uncalled  capital,  he,  being  a  party  to  the 
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aotioQ,  is  bound  by  that  fioding,  unless  varied  by 
the  jadge,  the  oourt  having  jurisdiotion  to  decide 
in  that  action  the  question  of  the  plaintiffs  liability 
without  leaving  it  to  be  decided  by  other  proceed- 
ings.—Madkley  V,  Robs,  Slebman,  &  Co.,  Ck.D. 
Kekeunch,  J. 

14.  English  company  trading  in  colony — Pref^ence 
and  ordinary  etockholder8--Diuidend  duty  impttse't  by 
Colonial  Legialnture-^Incidence  of  duty, — An  English 
company  originally  formed  in  1841  by  a  contract  of 
copartnership,  and  afterwards  incorporated  under 
the  Joint-Stock  Oompanies  Act,  1856,  carried  on 
business  in  a  colony ;  and,  under  the  powers  con- 
ferred on  it  by  its  original  contract  of  copartnership, 
created  guaranteed  5  and  6  per  cent,  preference 
stock  entitled  to  cumulative  payment  of  interest  in 
priority  to  its  ordinary  stock. 

The  Colonial  Legislature  imposed  a  "dividend 
duty "  on  the  dividends  and  interest  paid  on  the 
capital  of  the  company  employed  in  the  colony. 

Held,  that  the  contract  between  the  various 
classes  of  shareholders  was  an  English  contract, 
and  therefore  that  an  Act  passed  by  the  Colonial 
Legislature  would  not  a£^t  the  rights  of  the 
preference  stockholders  not  domiciled  in  the  colony, 
and  that,  consequently,  the  preference  stockholders 
were  entitled  to  receive  their  interest  in  full,  and 
that  the  duty  thereon  must  be  paid  out  of  the 
general  assets  of  the  company. — Sfiller  v.  Tubneb, 
C%D.  Kekewich,  J.,  549. 

15.  Meeting — Adjournment — Chairman* s  authority 
— Artidea  giving  power  to  adjourn — Leave  to  appeal, 
— ^Wherethe  articles  of  association  of  a  company 
provided  that  the  chairman  might,  with  the  consent 
of  the  members  present  at  any  meeting,  adjourn 
the  same  from  time  to  time  and  from  place  to  place 
in  P., 

Held,  that  the  chairman  was  not  bound  to 
adjourn  the  meeting,  even  though  a  majority  of 
those  present  desired  the  adjournment 

Under  the  special  circumstances  of  the  case 
special  leave  to  appeal  was  given  at  the  hearing. — 
Salisbuby  Gold  Mining  Co.  v.  Hathobn,  P.C. 
691. 

16.  Meeting  of  shareholders — Special  resolution — 
Proxies — Mode  of  counting  votes — Show  of  hands — 
Companies  Act,  1862  (25  &  26  Vict,  c,  89),  s.  51— 
Blanks  in  proxy-Stamp  Act,  1891  (54  &  55  Vict,  c, 
39),  s,  80.— At  a  meeting  of  the  shareholders  of  a 
company,  the  articles  of  which  provided  that  every 
motion  submitted  to  a  general  meeting  should  be 
decided,  in  the  first  instance,  by  a  majority  to  be 
ascertained  by  a  show  of  hands ;  that  every  member 
should  have  one  vote  for  every  share  he  should  hold. 
in  the  company;  and  that  votes  might  be  given 
either  personally  or  by  proxy,  Uie  chairman  of  the 
meeting  refused  to  count  proxies  on  taking  votes 
by  show  of  hands. 

Held,  that  the  chairman  was  right  in  so  refusing. 

In  re  Calorie  Engine  and  Siren  Fog  Signals  Co,, 
52  L.  T.  N.  S.  846,  approved. 

In  re  Bidwdl  Brothers,  41  W.  E.  363,  [1893]  1 
Ch.  603,  overruled. 

By  a  printer's  error,  the  day  and  hour-appointed 
for  a  meeting  of  shareholders  had  been  omitted 
from  the  proxy  which  was  sent  to  each  share- 
holder with  the  notice  convening  the  meeting.  The 
secretary  of  the  company,  having  discovered  the 
error,  sent  a  postcard  to  each  member  saying  that, 
if  the  proxy  had  already  been  returned  to  him, 
he  should  assume  that  he  had  authority  to  fill  in 
the  blanks,  and  accordingly  did  so. 

Held,  that  the  proxies  were  valid,  and  had  been 


duly  stamped  within  the  meaning  of  the  Stamp 
Act,  1891. 

Decision  of  Chitty,  J.  {ante,  p.  45.  [1896]  2  Oh. 
572),  affirmed  on  both  points.— Ebkbst  v.  Ths 
LoMA  Gold  Mines,  C,A.,  86. 

17.  Memorandum  of  association  —  Alteration-- 
Advertising  petition — Advertising  order  on  petitions- 
Practice -Companies  Acts,  1862  to  1890 — Companies 
(Memorandum  of  Association)  Act,  1890  (53  &  54  Vid, 
c.  62),  a.  1,  sub-section  3.— There  is  no  established 
practice  as  to  the  advertising  of  the  order  made  on 
a  petition  confirming  a  special  resolution  nader  the 
Companies  (Memorandum  of  Association)  Act,  1890, 
but  the  court  has  jurisdiction  in  its  discretion  to 
direct  or  dispense  with  advertisements  of  such  an 
order.— Lanoastbb  Bankinq  Co.,  Be,  Ch,D, 
Stirling,  «/• 

18.  Memorandum  of  association  —  Alteration  of 
articles  —  Increase  of  capital  —  Preference  shares^ 
Bights  of  shareholders— Companies  Act,  1862  (25  & 
26  Vict,  c,  89),  ss,  12,  50,  51.— There  is  no  oondition 
implied  in  a  memorandum  of  association  that  all 
shareholders  are  to  be  on  an  equality  unless  the 
memorandum  itself  shows  the  contrary. 

Held,  consequently,  that  a  limited  company,  not 
being  expressly  prohibited  from  so  doing  by  iU 
memorandum  of  association,  might,  under  section 
12  of  the  Companies  Act,  1862,  make  provision, 
either  in  its  original  articles  of  association  or  by 
alteration,  under  sections  50  and  51  of  the  same 
Act^  of  the  original  articles,  for  the  incroase  of  its 
capital  by  the  issue  of  shares  bearing  a  preferential 
dividend. 

Decision  of  Kekewich,  J.  {ante,  p.  46),  reversed. 

Huiton  V.  Scarborough  Cliff  Hotel  Co.  {No.  2),  13 
W.  B.  1059,  2  Dr.  &  Sm.  521,  overruled.— AjfDBBWB 
V.  Gas  Mkteb  Co.,  C.A„  321. 

19.  Prospectus — ConJtract  to  take  shares — Beadssion 
— Non-disclosure  of  maJteridl  fads, — A  person  who 
has  contracted  to  take  shares  in  a  company  cannot 
avoid  his  contract  on  the  ground  that  the  proapectos 
did  not  set  forth  all  the  facts  which  were  known 
to  the  directors,  and  which  might  indaoe  a  person 
to  apply  or  not  apply  for  shares.  In  order  to  avoid 
the  contract,  a  misstatement  or  conoealment  of 
facts  must  be  of  such  a  character  as  to  make  the 
prospectus  as  it  stands  misleading. 

Decision  of  Bomer,  J.  (44  W.  B.  664),  affirmed.— 
MoEeowk  V,  BouDABD  Peyebil  Gbab  Oo.,  C,A„ 
152. 

20.  Begister  of  mortgages  —  Bight  of  creditor  to 
inspect  and  take  copies — Companies  Act,  1862  (25  & 
26  Vict,  c,  89*),  s,  43.— A  croditor  of  a  company 
registered  under  the  Companies  Act,  1862,  is 
entitled  not  only  to  inspect,  but  also  to  take  copies 
of,  the  register  of  mortgages  of  the  oompany  kepi 
in  pursuance  of  section  43  of  that  Act. 

Semble,  should  the  addresses  of  the  mortgagees 
have  been  also  registered,  these  too  can  be  copied. 

Mutter  V.  Eastern,  &c,  Bailway  Co.^  36  W.  B. 
401,  38  Ch.  D.  92,  considered.— Nelsoit  v.  Asqu>- 
Ambbigak  Land  Co.,  Ch,D.  Stirling,  J.,  171. 

21.  Shares — Contnut — Acceptance  of  offer — NiM» 
of  such  acceptance — Underwriting  letter. — S»  signed 
a  letter  addressed  to  A.  whereby  he  undertook  to 
underwrite,  on  or  before  the  day  after  the  day 
appointed  for  the  closing  of  ihe  list  for  sabsoriptioos 
for  shares— viz.,  the  20th  of  September,  1895— 
10,000  shares,  or  such  less  number  as  might  be 
accepted  by  A.,  in  the  C.  Co.,  and  he  thereby,  in 
the  event  of  his  failing  to  comply  with,  the  isnns 
therein  contained,   authorised  A.  as  hia  agent,  on 
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bis  behalf  and  in  his  name,  to  apply  for   puch 
shares. 

On  the  12th  of  September  A,  accented  the  ofPer 
of  8.  for  the  whole  10,000  shares,  bat  gave  no 
notice  of  this  aoceptance  to  S.  On  the  29th  of 
September  A*  applied  in  S.*8  name  to  the  0.  Co.  for 
10,000  shares,  and  was  allotted  9,000.  On  the 
28th  of  September  A.  informed  S.  of  this  allotment, 
but  8.,  on  the  30th  of  September,  repudiated  his 
offer.  S.  had  not  paid  any  deposit  money  for  the 
shares. 

Held,  (1)  that  A/s  authority  to  apply  for  shares 
in  8.'8  name  only  arose  in  case  of  failure  by  S.  to 
apply  for  shares  after  he  had  been  informed  that 
his  offer  had  been  accepted,  and  the  extent  to 
which  it  had  been  accepted ;  that,  S.  not  having 
been  informed  of  the  acceptance  of  his  offer,  A.'s 
authority  never  arose;  and  (2)  that  8.  was  not 
estopped  from  showing  that  A.*s  authority  had 
never  arisen. 
'     DeciMon  of  North,  J.  {ante,  p.  227),  reversed. 

Ex  j^arte  Harrison.  69  L.  T.  N.  8.  204,  distin- 
goiihed.— Consort  Deep  Level  Gold  Mimes,  Re, 
Staek  and  Elliston's  Case,  C.^.,  420. 

22.  Shares — Contract  —  Atithcrity  to  apply  for 
shares — Authority  coupled  with  an  interest,— P,  pro- 
moted a  company  for  the  purpose  of  purchasing 
from  him  and  working  a  mining  property.  On  the 
21st  of  February,  1896,  0.  signed  an  underwriting 
letter  addressed  to  P.  by  which  he  agreed,  in  con- 
sideration of  a  commission,  to  subscribe  for  1,000 
shares  in  the  company,  such  number  to  be  reduced 
according  to  the  number  of  shares  taken  by  the 
public.  C.  further  agreed  that  the  agreement  and 
application  should  be  irrevocable,  and,  notwith- 
standing any  repudiation  by  him,  should  be  sufficient 
to  authorize  P.  to  apply  for  shares  on  behalf  of  C. 
and  the  company  to  allot  them.  P.  by  letter 
accepted  these  terms.  The  company  was  incor- 
porated on  the  24th  of  March,  and  the  subscription 
nst  was  advertised  to  open  on  the  27 ih  of  Mlarch, 
and  close  on  the  30th.  On  the  27th  of  March,  C, 
who  had  applied  for  1,000  shares,  stopped  the 
cheque  he  nad  given  for  the  deposit,  and  on  the 
30th  wrote  to  P.  and  to  the  secretary  of  the  com- 
pany repudiating  the  agreement.  P.,  however,  on 
the  2nd  of  April,  applied  on  behalf  of  C.  for  980 
shares,  which,  in  the  events  which  had  happened, 
was  the  number  he  was  bound  to  take,  aoconTing  to 
the  terms  of  the  letter,  and  the  company  allotted 
these  shares  to  C,  and  put  him  on  the  register  in 
lespeot  of  them, 

Held  (affirming  the  decision  of  Stirling,  J.),  that 
C.  was  rightly  placed  on  the  register,  and  was  not 
entitled  to  have  his  name  removed,  for  that  the 
authority  given  to  P.  by  the  underwriting  letter 
to  apply  for  shares  on  behalf  of  C.  was  an 
authority  coupled  with  an  interest,  and  therefore 
not  revocable. — Hankav's  Empbbss  Gold  Minikq 
AVD  DsvsLOPicsNT  Co.,  Bb,  Cabmiohasl's  Casb, 
C.A. 

23.  Shares  —  Contrctct — Misrepresentation  —  Bedi" 
JUation — Payment — A  doption  of  contract — Delay, — A. , 
a  widow,  applied  for  shares  in  a  company  connected 
with  the  manufacture  of  cycles,  on  Uie  faith  of  the 
natue  Dnnlop  appearing  in  the  prospectus.  On 
findings  that  the  person  mentioned  in  the  prospectus 
was  not  the  Dumop  of  the  Dunlop  Pneumatic  Tyre 
Company,  limited,  die,  on  the  23rd  of  May,  wrote 
a  letter  repudiating  her  contract.  On  the  27th  of 
May  the  paid  £62  10s.  on  allotment,  and  on  the 
20th  of  June  £125,  payable  within  one  month  after 
allotment.    On  the  13th  of  July  she  served  notioe 


of  motion  to  strike  her  name  off  the  register  of 
shareholders. 

Held,  that  the  applicant  was  entitled  to  rescind 
the  contract  on  the  ground  that  she  was  deceived 
by  the  use  of  the  name  Dunlop  in  the  prospectus ; 
but  that  by  her  delay  and  the  payment  of  the  two 
sums  of  money  she  had  acted  in  a  manner  incon- 
sistent with  repudiation  of  the  contract,  and  the 
motion  must  be  dismissed  with  costs. — Dxtnlop- 
Tkuffault  Cycle  and  Tube  Co.,  Re,  Sheabmav*s 
CASE,  Ch.D.  Kekewich,  J. 

24.  Shares — Contract — Payment  in  Cash — Pro" 
moters^Companies  Act,  1867  (30  &  31  Vict,  c,  131), 
s,  25. — Although  an  arrangement  between  promoters 
and  a  company  that  the  former  should  sell  property 
to  be  acquired  by  the  latter  for  so  much  cash  and 
so  many  shares  is  in  contravention  of  section  25  of 
the  Companies  Act,  1867  (30  &  31  Vict.  c.  131), 
still  there  may  be  an  independent  agreement  on  the 
part  of  the  promoters  to  take  so  many  shares 
presently  payable  in  cash,  and  an  independent 
agreement  by  the  company  to  purchase  the  property 
for  so  much  monev  down  which  would  be  perfectly 
legitimate,  provided  the  shareholders  are  fully 
informed  and  a  fair  price  is  given. 

Anything  which  would  be  sufficient  evidence  to 
support  a  plea  of  payment  would  be  payment  in 
cash  within  section  25  of  the  Companies  Act,  1867. 

Spargo's  case,  21  W.  E.  306,  L.  R.  8  Ch.  App. 
407,  approved.— Labocque  v,  Bbauchemin,  P.O. 
639. 

25.  Shares — Contract — Registration  of  contract-^ 
New  South  Wales  Companies  Act,  1874,  s,  57 — Com" 
panics  Act,  1867  (30  &  31  Vict,  c.  89),  s.  25.— The 
contract  in  writing  to  be  filed  with  the  Registrar  of 
Joint-Stock  Companies  at  or  before  the  issue  of 
shares  under  section  57  of  the  New  South  Wales 
Companies  Act,  1874,  and  the  25th  section  of  the 
Companies  Act,  1867,  so  as  to  avoid  the  liability  of 
payment  in  full  on  such  shares,  must  be  a  docu- 
ment creating  legal  rights,  duties,  and  obligations 
as  between  the  parties  to  it.  A  mere  resolution 
between  certain  persons  interested  in  a  property 
setting  forth  the  manner  in  which  they  propose  to 
put  the  property  before  the  pubHc  is  insufficient, 
though  registered  tmder  the  statute. 

Hartley's  case,  23  W.  R.  203,  L.  R.  10  Ch.  App. 
157,  c  insiderud  and  explained.— -Smith  v.  fiBOWA*, 
P.C.,  132. 

26.  Shares — Contnict — Undenariting  -ApplicUion 
for  shares  on  behalf  of  underwriter — Condition  pre' 
cedent— Invalid  allotment  of  shares — RecHfioaiion  of 
register— Companies  Act,  1862  (25  &  26  Vict,  c.  89), 
s.  35. — An  underwriting  letter,  in  the  ordinary 
form,  for  shares  in  a  company  in  course  of 
formation,  addressed  to  the  promoters,  contained  a 
clause  whereby  the  underwriter  agreed  that  he 
would  sign  and  lodge  with  the  promoters,  when- 
ever called  upon,  the  necessary  application  for  the 
number  of  shares  underwritten,  with  cheque  for 
the  deposit  attached  thereto,  and  that,  if  he  failed 
to  do  so,  the  agreement,  which  was  irrevocahle  on 
his  part,  should,  notwithstanding  any  withdrawal 
on  his  part,  or  repudiation  of  his  responsibility 
thereunder,  be  sufficient  to  authoriae  the  promoters,, 
if  and  when  they  thought  fit,  in  his  name  to  api^y 
fcr,  and  the  diroctors  of  the  company  to  allot  to 
him,  the  said  shares,  either  with  or  without  any 
further  application  either  from  the  underwriter  or 
thepromoters  for  the  said  shares. 

Held,  that,  aamiming  that  the  offer  contained  in 
the  underwriting  letter  was  accepted  by  the  pro- 
moters before  it  was  repudiated,  and  that  oonsa* 
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quently  a  binding  oontraot  between  the  under- 
writer and  them  was  constitnted,  yet,  a  request  by 
the  promoters  to  the  underwriter  to  apply  for 
shares  was  a  condition  precedent  to  the  obligation 
on  his  part  to  sign  and  lodge  the  application  for 
the  shares  with  a  cheque  for  ue  deposit ;  and  that, 
without  such  a  request  and  a  failure  to  comply 
with  it,  the  promoters  had  no  authority  to  make 
any  application  for  shares  in  the  uuder writer's 
name.— BuLTFONTBiN  Sun. Diamond  Mine,  Bb, 
C.A. 

27.  Shares  —  Issue  of  shares  at  a  discount  — 
Winding-up — Adjustment  of  rights  of  contributories 
inter  m— Companies  Act,  1862  (25  &  26  Vict.  c.  89) 
—Companies  Act,  1867  (30  &  31  Vict.  c.  131),  ss.  24, 
25. — Under  no  circumstances,  and  for  no  purpose 
whatever,  can  a  company  incorporated  with  limited 
liability  under  the  Companies  Acts  issue  shares  at  a 
discount,  or  on  any  terms  relieving  the  shareholders 
from  payment  iu  full.  The  issue  of  such  shares 
does  not  therefore  constitute  a  contract  between 
shareholders,  even  for  the  purpose  of  adjusting 
their  rights  among  themselves,  although  this  is 
expressly  authorized  by  the  articles  of  association, 
and  the  creditors  and  costs  of  winding  up  have 
been  provided  for. 

Decision  of  the  Court  of  Appeal,  43  W.  B.  117, 
[1895]  1  Ch.  255,  affirmed;  Lord  Herscheil  dis- 
senting. 

Per  £x>rd  Davey. — ^The  obligation  to  contribute 
to  the  assets  of  the  company  in  one  way  or  another 
the  nominal  amount  of  the  shares  is  part  of  the 
statutoiT  constitution  of  every  joint-stock  company 
limited  by  shares  embodied  in  its  memorandum  of 
association,  and  therefore  not  alterable  by  the  com- 
pany or  by  the  uncmimous  consent  of  all  the  share- 
holders.—Wblton  V.  Sapfbby  (Bailway  Tdce- 

TABLE8,  &0.,  Co.,  Bb),  ff.L,,  608. 

28.  Shares — Shares  paid  up  in  advance  of  calls — 
Payment  of  interest  out  of  capital  as  such  prepayments 
—  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  14, 
Table  A,  clause  7. — Where  one  of  the  articles  of 
association  of  a  company  authorized  the  directors 
to  receive  payment  from  any  shareholder  of  the 
whole  or  any  part  of  the  amount  remaining  unpaid 
on  any  shares  held  by  him  upon  such  terms  as  they 
thought  fit,  and  also  to  pay  out  of  the  capital  of 
the  company  interest  on  sums  paid  up  on  shares  in 
advance  of  calls. 

Held,  that  the  above  article,  being  in  substance 
Table  A,  clause  7,  of  the  Companies  Act,  1862.  was 
not  ultra  vires ;  that  advances  obtained  from  share- 
holders under  it  were  in  the  nature  of  a  debt  due  to 
an  ordinary  creditor  of  the  company;  and,  con- 
sequently, it  was  lawful  to  pay  the  stipulated 
interest  out  of  capital,  though  the  company  had 
made  no  profits. 

Decision  of  Court  of  Appeal,  44  W.  B.  257,  [1896] 
1  Ci).  397.  affirmed.— Lock  v.  Queensland  Invest- 
ment Co.,  JET.L.,  65. 

29.  Shares — Transfer — Estoppel— Certification  oh 
tramftr. — Where  a  transfer  for  value  purporting  to 
relate  to  fuUy-paid  shares  in  a  company  bears  on 
the  face  of  it  a  certification  by  the  secretary  of  the 
eompany  that  the  share  certificate  has  been  lodged 
with  the  company,  the  certification  amounts  to  a 
statement  that  a  certificate  of  the  shares  described 
ill  the  transfer  has  been  lodged,  and  the  company 
is  estopped  from  denying  that  the  shares  are  fully 
paid  up,  even  though  no  certificate  has  been  lodged 
with  the  secretary  or  the  certificate  lodged,  does  not 
say  whether  the  ^ares  are  fully  paid  up  or  not. 

Bishop  V.   Balkis  Consolidated  Co.,  25  Q.  B.  D. 


512.   observed    upon.— Concessions    T&ust,  Rb, 
McKay's  Case,  Ch.D.  Vaughan  IVilUams,  J. 

30.  Winding  up — Assets — Substratum  of  basineu 
gone — Special  object  stated  in  memorandum  ofassoeia-' 
tion-^Chnerai  objects  ancillary  thereto — Failure  of 
special  object^Campanies  Ady  1862  (25  ft  26  Vidt.  c. 
89),  s.  79,  sub'Stdion  5. — ^Where  a  company  pats  in 
the  forefront  of  its  memorandum  of  association  a 
special  object,  as  to  which  definite  information  oaa 
be  obtained  by  intending  subscribers  for  shares, 
and  the  subsequent  clauses  of  the  memorandum 
contain  a  list  of  general  objects,  the  reasonable 
mode  of  construing  the  memorandum  in  ordinary 
cases  is  to  say  that  the  object  first  stated  is  the 
paramount  object  of  the  companv,  and  that  the 
other  objects  are  ancillary  and  subservient  to  that 
object. 

Where,  therefore,  the  paramount  object  of  a 
company  was  to  work  gold  mines  in  the  colony  of 
West  Australia,  the  promoters  of  the  company 
having  in  view  one  particular  mine  near  Coolgardie 
in  that  colonv,  although  the  memorandum  of  asso- 
ciation specified  as  one  of  the  objects  of  the  oooi- 
pany  to  acquire  and  work  mines  "  in  West  Australia 
or  elsewhere,"  the  acquiring  and  working  a  mine  in 
the  colony  of  Victoria  was  held  not  to  be  a  carrying 
out  of  the  objects  of  the  company ;  and  the  re^ 
object  for  which  the  company  was  formed  having 
therefore  failed,  and  its  substratum  having  sone» 
an  order  for  winding  up  the  company  was  made. 

In  re  The  Haven  Gold  Mining  Co  ,  20  Ch.  D.  151, 
approved.  —  Coolqabdie  Consolidated  Goxj> 
Mnnss,  Be,  C.A. 

3 1 .  Winding  up  —  Assets  —  *  *  Surplus  assets  " — 
Construction  of  articles  of  aMoctd^u>n.— >The  teem 
**  surplus  assets,"  when  used  in  articles  of  associa- 
tion  providing  for  distribution  among  the  shaze- 
holders  on  a  winding  up  taking  place,  has  no  such 
recognized  technical  meaning  that  the  court  is 
bound  to  construe  it  as  referrmg  to  the  assets  after 
providing  only  for  debts,  liabilities,  and  costs, 
without  recoaping  paid-up  capitaL 

The  capital  of  a  company  was  £100,200,  in 
100,000  ordinary  shares  and  200  founders'  shazes 
respectively  of  £1  each,  all  of  which  (except  one 
founders'  share)  were  issued  and  fully  paid  up. 

One  of  the  articles  of  association  was  as  f oIIowb  : 
"  If  the  company  shall  be  wound  up,  one-fifth  of 
the  surplus  assets  (if  any)  shall  belong  to  and  be 
divided  among  the  holders  of  founders*  shares,  and 


the  remaining  four-fifths  of  such  surplus 
shall  belong  to  and  be  divided  among  the  holders 
of  ordinary  shares  in  proportion  to  the  amount  of 
capital  paid  up  on  the  shares  held  by  theui." 

Another  article  had  prorided  that  the  profits  in 
each  year  should  be  applicable  in  or  towitfds  pay- 
ment of  a  dividend  of  8  per  cent,  on  the  amount 
paid  up  on  the  ordinary  shares,  and  that  the  surplus 
(if  any)  should  be  divided,  as  to  one-fifth  among 
the  holders  of  founders*  shares,  and  as  to  the  other 
four-fifths  among  the  holders  of  ordinary  shares  in 
proportion  to  the  amounts  for  the  time  being  psid 
up  thereon. 

The  company  went  into  voluntary  liquidation, 
and,  after  providing  for  all  debts,  costs,  and 
liabilities,  a  sum  of  about  £90,000  remained  for 
distribution  among  the  shareholders. 

Held,  that,  having  regard  to  both  articles, 
<'  surplus  assets  "  meant  the  assets  remaining  after 
providing  for  debts,  costs,  and  liabilities,  and  aleo 
recouping  the  paid-up  capital  subscribed  by  all  the 
shareholders.— New  Tbansvaal  Co.,  Be,  Ck,D. 
Vaughan  Williams,  t/. 


Weekly  Beporter,  Bept.  11, 1897.] 

33  Company  • 


DIGEST. 


Coihpany 


34 


32,  Winding  up — Borrowing  powers — Common 
officers — Irregularity — Notice — Proof  in  winding  up, 
— At  a  general  meeting  of  a  ooiupany — which  by 
its  articles  was  not  allowed  to  borrow  money  to  an 
amoimt  greater  than  its  paid-ap  capital,  unless  the 
borrowing  of  a  larger  amount  should  have  been 
previously  authorized  by  a  general  meeting — a 
resolution  was  passed  purporting  to  authorize  the 
directors  to  borrow  £30,000  when  the  paid-up 
oapital  was  only  £10,000.  The  articles  also 
required  that  notices  convening  general  meetings 
should  specify  the  general  nature  of  any  special 
hunness  to  be  transacted  at  the  meeting,  but  the 
notices  convening  the  meeting  at  which  we  above- 
mentioned  resolution  was  paued  did  not  refer  to 
"  the  intended  loan.  The  money  was  borrowed  from 
a  building  society  that  had  its  offices  in  the  same 
building  as  the  company,  and  the  company  and  the 
society  had  four  directors  and  a  secretary  in 
oommon.  The  society  claimed  to  prove  for  the 
whole  loan  in  the  winomg  up  of  the  comfNiny. 

Held,  that  the  knowledge  of  the  officers  of  the 
<oom|)any  as  to  the  irreguhirity  in  summoning  the 
meeting  could  not  be  imputed  to  the  sodety  ;  that 
the  society  was  justified  in  assuming  that  all 
a£Eurs  relating  to  the  internal  management  of  the 
•company  had  been  properly  carried  out ;  and  that 
the  society  was  entitled  to  prove  for  the  loan  in  the 
winding  up  of  the  company. — Hampshiee  Land 
Co.,  Bb»  Ch.D.  Vaughan  Willianu,  J.,  136. 

33.  Winding  up^Contract  with  vendors — Payment 
in /idly  paid-up  shares — Property  sold  of  less  than 
nominal  value  of  shares — Stamp  duty— Apportionment 
<f  vcdue  of  items  of  property  sold— Companies  Act, 
1867  (30  &  31  Vid.  c  131),  s.  25.— Where  a  limited 
•company  purchased  property,  and  paid  the  agreed 
price  in  fully  paid-up  shares,  the  contract  of  ssJe 
being  duly  registered  before  the  issue  of  the  shares 
pursuant  to  section  25  of  the  Companies  Act,  1867, 
the  vendors  cannot  be  made  liable  as  contributories 
in  the  winding  up  of  the  company  merely  on  the 
ground  that  the  value  of  the  property  sold  was  less 
than  the  full  nominal  value  of  these  shares. — 
Wbaqo,  Kb,  C.A.,  557. 

34,  Winding  up — Contributory — Paid-up  shares — 
Bonus  shares^Companits  Act,  1867  (30  &  31  Vict, 
€.  131),  s.  25. — By  a  preliminary  agfreeraent  made 
before  the  incorporation  of  a  company,  it  was 
agreed  that  seventy-five  shares  fully  paid  up 
should  be  allotted  to  the  vendors  as  the  purchase 
price  of  the  property  to  be  sold  to  the  company, 
leaving  twenty-five  shares  in  the  compuny  to  be 
subscribed  for  in  cash.  This  agreement  was  adopted 
by  the  company  after  incorporation,  with  the 
modifications  that  £5,000  in  cash,  omitted  by  mis- 
take from  the  preliminary  agreement,  should  be 
paid  to  the  vendors  in  addition  to  the  seventy-five 
shares,  and  that  the  vendors  should  distribute 
twenty-five  out  of  the  seventy-five  shares  rateably 
among  the  cash  subscribers  of  the  first-mentioned 
twenty-five  cash  shares.  The  company  accordingly 
allotted  twenty-five  of  the  seventy-five  vendors' 
shares  to  the  cash  subscribers,  the  certificates  of 
title  stating  that  the  shares  were  fully  paid  up. 
There  was  no  question  of  section  25  of  the  Com- 
panies Act,  1867,  not  being  complied  with. 

In  the  winding  up  of  the  company  the  liquidator 
applied  to  have  the  allottees  of  the  twenty-five 
dtttribnted  shares  placed  on  the  list  of  contribu- 
tories. There  was  no  question  of  any  fraud  or 
impropriety  having  been  committed. 

Held,  that  the  holders  of  the  twenty-five  dis- 
tributed shares  were  liable  to  contribute  the  full 


nominal  amount  of  such  shares  in  cash.— Alkaunx 
Eeduction  Syndioatb,  Ke,  Ch,D,  Vaughan 
Williams,  </.,  10, 

35.  Winding-up— Creditor* s  petition  —  Opposition 
by  majority  of  other  creditors — No  tangible  assets — 
Discretion  of  the  court, — A  winding-up  petition  was 
presented  by  a  debenture-holder  of  a  company 
which  was  opposed  by  the  great  majority  of  the 
other  debenture-holders,  on  the  ground  that  their 
only  prospect  of  recovering  anything  on  account 
of  their  security  would  be  ruined  by  a  winding-up 
order  being  made.  The  whole  of  the  assets  of  the 
company  were  covered  by  the  debentures,  and  the 
debenture-holders  practically  represented  its  only 
creditors.  There  was  evidence,  which  was  uncon- 
tradicted, to  the  effect  that  the  company  had  no 
tangible  assets.  Bomer,  J.,  however,  decided  to 
make  a  winding-up  order,  being  of  opinion  that 
there  would  be  assets  forthcoming  if  the  company 
was  ordered  to  be  wound-up.    On  appeal : 

Held,  that,  as  the  official  receiver  (according  co 
a  statement  confidentially  made  by  a  representative 
of  his  to  the  court)  was  not  satisfied  that  the 
company  had  no  assets  which  could  be  reached  in 
the  winding-up,  the  order  of  Romer,  J.,  ought  not 
to  be  disturbed,  notwithstanding  the  wishes  of  the 
great  majority  of  the  creditors. — IimsRNATiOKAL 

COMMEBCIAL  Cc,  Bb,  C.A, 

36.  Winding  up  —  De  facto  auditor  —  Officer  — 
Misfeasance — Companies  (Winding-up)  Act,  1890  (53 
&  54  Vict,  e.  63),  s,  10. — An  auditor  may  or  may 
not  be  an  officer  of  a  limited  company ;  primd  facie 
he  is  not.  If  he  is  appointed  to  an  office  under  the 
company  and  acts  in  that  office  he  will  be  liable 
under  a  misfeasance  summons  under  section  10  of 
the  Companies  (Winding-up)  Act.  1890.  But  a 
person  is  not  an  "  officer "  who  fills  no  position 
either  de  jure  or  de  facto,  but  who  happens  to  do 
some  of  the  work  which  he  would  have  to  do  if  he 
were  an  officer  in  the  propc^r  sf^nse  of  the  word. 

So  held  by  the  Court  of  Appeal  (reversing  Stir- 
ling, J.,  ante,  p.  263)— WESTERN  COUNTIES  Steam 
Baxebies  and  Milling  Co.,  Be,  C,A,,  418. 

37.  Winding  up^-Judgment  creditor — Receivership 
order,  effect  of—Uompanies  Act,  1862  (25  &  26  Vict 
c,  88),  M,  87,  163. — A  judgment  creditor  of  a  com- 
panv  who,  at  the  commencement  of  the  winding  up 
of  the  company,  has  obtained  a  receivership  order 
against  the  company  but  has  taken  no  steps  under 
that  order,  has  not  acquired  anything  in  the  nature 
of  a  charge,  but  is  in  a  position  analogous  to  that 
of  an  execution  creditor  where  the  execution  is 
incomplete,  and  accordingly  will  not  be  allowed  to 
proceed  further  by  the  court  in  the  absence  of 
special  circumstances,  and  gains  no  priority  over 
tne  other  creditors  by  virtue  of  the  order. 

In  re  Potts,  [1893]  1  a  B.  648,  applied.— Cko- 
BHAW  V.  Lyndhukst  Ship  Co.,  Ch,D,  Stirling,  J,, 
570, 

38.  Winding  up — Liquidator — Litigation — Au" 
thority  of  the  court  or  of  the  committee  of  inspection — 
Companies  {Winding-up)  Act,  1890  (53  &  54  Vict.  c. 
63)  s,  12,  subsections  1-4. — An  order  to  the  liquida- 
tor of  a  company  directing  him  to  call  up  all 
uncalled  capital,  and  **  for  that  purpose  to  take  all 
necessary  proceedings  for  enforcing  such  call,"  is 
not  an  authority  to  him  under  section  12,  sub- 
sections 1-4,  of  the  Companies  (Winding-up)  Act, 
1890,  either  to  commence  actions  against  such  con- 
tributories or  to  employ  a  solicitor  without  further 
authority  of  the  court  or  of  the  committee  of 
inspection. 

But  where  such  unauthorized  actions  have  been 
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commenoed  the  oommittee  of  inspeotion  may 
sanction  subsequent  proceedings  in  such  actions, 
and  such  proceedings  are  then  authorized  within 
thtf  meaning  of  section  12  of  the  Act. — ^London 
MbtallueqioalCo.,Eb,  Ch.D,  Vaughan  Williams, 
J.,  601. 

39.  Winding  up — Mortgage— Interest  accrued  after 
winding-up  order— Distress—Companies  Act.  1862 
(25  &  26  Vict.  c.  89),  ss.  87,  163.— The  Hquidators 
and  receivers  of  the  H.  Co.  entered  into  possession 
of  their  mills  and  kept  them  in  working  order,  so 
as,  if  possible,  to  sell  them  at  a  going  concern  at  an 
enhanced  value.  The  mortgagees  having  applied 
for  leave  to  distrain,  for  interest  accrued  due  after 
the  date  of  the  entering  into  possession,  were 
refused  leave,  on  the  ground  that  the  possession  of 
the  liquidators  was  as  beneficial  to  the  mortgagees 
as  to  the  company  and  to  all  its  otiiier  creditors. 

It  is  easier  for  a  landlord  to  obtain  leave  to 
distrain  for  rent  than  for  a  mortgagee  to  obtain 
leave  to  distrain  for  interest  accrued  since  the  date 
of  the  winding  up. 

In  re  Lancashire  Cotton  Spinning  Co.,  36  W.  E. 
305,  35  Ch.D.  656.  followed.— HIOOINSHAW MiLLS 
Co.,  Be,  Manchester  County  Bank  v.  Higgin- 
SHAW  Mills  Co.,  C,A,,  56, 

40.  Winding  up — Practice — **«/««<  and  equitable^* 
—Substratum  gone — Fraud — Companies  Act,  1862 
(25  &  26  Vict,  c.  89),  s.  79,  sub-section  5.— A  com- 
pany fraudulent  in  its  inception,  carrying  on  a 
small  business  at  a  loss,  having  no  capites,  of  its 
own — all  the  subscribed  capital  having  found  its 
way  into  the  hands  of  the  real,  though  not  the 
ostensible,  promoters — and  hopelessly  embarrassed 
by  numerous  actions  brought  by  shareholders  on 
the  ground  of  fraud,  was  ordered  by  the  Court  of 
Appeal  (affirming  Yauffhan  Williams,  J.)  to  be 
wound  up,  the  court  holding  that  the  case  was  one 
in  which  it  was  "just  and  equitable,"  witlun 
section  79,  sub-section  5,  of  the  Companies  Act, 
1862,  to  make  the  order,  that  being  the  most 
effective  means  for  recovering  for  the  shareholders 
the  money  dishonestly  retained  by  the  real  pro- 
moters.—Beinsmead  (T.  B.)  &  Sons,  Be,  C.A, 

41.  Winding  up  —  Private  company  —  Debentures 
issued  to  vendors — Debentures  covering  all  assets — 
Right  of  unsecured  creditors  to  winding-up  order* — 
Where  the  available  assets  of  a  private  company 
are  insufficient  to  satisfy  debentures  which  nave 
been  issued  to  the  vendors  of  property  to  the 
company,  in  payment  of  the  agreed  price  thereof, 
and  which  cover  all  the  assets,  the  unsecured  credi- 
tors of  the  company  are  not  entitled  to  a  winding- 
up  order,  as  they  could  not  get  anything  thereby. 
—London  Electrical  Institute,  Be,  C.A.,  666. 

42.  Winding  up^ Shares — Contributory — Estoppel 
—  Certificate — Fully  paid-up  sJiares, — A  company 
borrowed  money  from  the  appellant  on  the  security 
of  certain  fully  paid-up  shares,  and  delivered  to 
him  certificates  under  their  common  seal  to  the  effect 
that  on  each  of  these  shares  the  full  amount  had 
been  paid,  and  this  was  believed  to  be  so  by  tihe 
appelllmt.  As  a  matter  of  fact  these  shares  were 
not  paid  up  at  all,  neither  had  any  contract  been 
registered  under  section  25  of  the  Companies  Act, 
1867. 

Held,  that  the  company  were  estopped  from 
alleging  that  the  shares  were  not  fully  paid  up, 
although  upon  inquiry  and  investigation  the  appel- 
lant would  have  discovered  otherwise ;  and,  conse- 
quently, that  he  was  not  liable  to  be  placed  on  Uie 
fist  of  contributories. 

Dedaion  of  the  Court  of  Appeal,  44  W.  B.  577, 


tl896]    2    Ch.    525,  reversed.— Bloombhthal  v.. 
^ORD,  H.L.,  449. 

43.  Winding  up — Voluntary  winding  up — Distress 
put  in  before  commencement  of  winding  up — Staying^ 
proceedings — Compcmies  Act,  1862,  ss,  87,  134.— The 
rules  laid  down  in  the  case  of  the  compulsory 
winding  up  of  a  company  in  In  re  The  Great  Ship 
Co.,  12  W.  B.  139,  4  De  G.  J.  &  S.  63.  and  In  re 
Lancashire  Cotton  Co.,  36  W.  B.  305,  35  Ch.  D.  656. 
— that  if  an  execution  is  issued  or  a  distress  levied 
before  the  commencement  of  the  winding  up, 
permission  will  be  given  to  proceed  to  sale  miless 
there  are  special  reasons  rendering  such  a  ooane 
inequitable,  while,  in  the  absence  of  special  reasons 
such  permission  will  be  refused  where  the  exeoutiou 
is  issued  or  the  distress  levied  after  tbe  commence- 
ment of  the  winding  up — apply  to  the  case  of  a 
voluntary  winding  up. 

The  commencement  of  a  voluntary  winding  up  is 
the  time  of  the  passing  of  the  second  or  confirmatory 
resolution.— BouNDWOOD  Collie&y  Co.,  Be,  Lee 
V.  BouNDWOOD  Collieby  Co.,  Ch.D,  Stirling,  /., 
217. 

44,  Winding  up —  Voluntary  winding  up —  Transfer 
of  shares  after  commencement  of  winding  up  with 
consent  of  liquidator — AltercUion  o/ status — Cdntribu" 
tories— Companies  Act,  1862  (25  &  26  Vict.  c.  89),  ss. 
38,  131,  153.— After  the  commencement  of  the 
voluntary  winding  up  of  a  limited  oompany  T.,  the 
holder  of  certain  shares  not  fully  pud  up,  trans- 
ferred them,  with  the  consent  of  the  liquidator,  to 
P.,  whose  name  was  substituted  for  that  of  T.  on 
the  register  of  members,  and  P.  afterwards,  with 
the  like  consent,  transferred  them  to  R.,  whose- 
name  was  substituted  for  his  on  the  register.  It 
subsequently  became  necessary  to  make  calls  ia 
respect  of  the  shares. 

Held,  that  B.  was  the  proper  person  to  be  upon 
the  register  of  members ;  that  he  alone  should  be 
upon  the  A  list  of  contributories ;  and  that  T.  and 
P.  ought  both  to  be  on  the  B  list. — ^National. 
Bank  of  Wales,  Be,  Tatlob  and  Phillips* 
Cases,  C.A.,  401. 

See  also  Inland  Bevenue,  16 ;  Landlord  and 
Tenant,  4 ;  Practice,  18 ;  Probate,  5 ;  Trustee,  5. 

COMPENSATION.— See    Canal;    Landlord     and 
Tenant,  10 ;  Lands  CUuses  Acts,  2 ;  Bail  way,  3,  4. 

COMPROMISE.- See  Solicitor,  2,  5. 

CONFLICT  of  LAWS:— 

Administration— Scotch  will — General  power  of  ap- 
pointment—English  appointor — Assets  for  creditors.— 
The  exercise  by  an  Englishman  of  a  general  powsr 
of  appointment  conferred  by  the  will  of  a  Scotch- 
man is  governed  by  Scotch  law,  and  consequently 
the  fund  appointed  does  not  become  assets  for  the 
payment  of  the  debts  of  the  appointor. — ^Bald  «.- 
Bald,  Ch.D.  Byrne,  J.,  499. 

CONSENT.— See  Practice,  35,  44;  Biver,  2. 

OONSPIBACY.— See  Trade  Union. 

CONTEMPT  :— 

Injunction — Breach  by  person  not  enjoined — JuriS' 
diction  to  commit. — ^A  person  not  himself  indndedift 
an  injunction,  or  a  party  to  the  action,  who  know- 
ingly aids  and  abets  a  defendant  in  a  breach  of  it> 
may  be  committed  for  contempt. — Bxawabd  v> 
Paterson,  C.A.,  610. 
See  also  Practice,  8. 
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CONTRACT:— 

1.  Author  and puUisJier — Agreement  with' a  limited 
conwany — AsHgnahility  of  contract. — ^The  principle 
laid  down  in  Stevens  ▼.  Benning,  3  W.  R.  149.  6 
De  G.  M.  &  G.  223 ;  Beade  v.  Bentley,  6  W.  R.  240, 
4  K.  &  J.  666 ;  and  Hole  v.  Bradbury,  28  W.  R. 
39,  12  Ch.  D.  886,  that  a  contract  between  an 
author  and  a  publisher  is  of  a  personal  nature,  and 
therefore  not  assignable,  is  not  affscted  by  the 
pnblisher  being  a  limited  company  instead  of  an 
individual  or  a  partnership  firm  consisting  of  indi- 
▼idoals.— Gbiffiths  v.  Towbb  Publishino  Co., 
Ch.D.  Stirling,  J.,  73. 

2.  Builtitng  contract— Construction  of—Clause  as  to 
penalties  fxjT  delay — Extras  ordered  by  architect, — 
A  builder  entered  into  a  contract  to  carry  out 
osrtain  specified  works  and  to  complete  tliem  by  a 
stipulated  dat6,  and  there  was  a  provision  that  the 
whole  of  the  works  were  to  be  completed  by  that 
date  under  a  penalty  ol  £2  per  week  for  e^ij  we^ 
that  any  part  of  the  works  remained  unfinished 
after  that  date,  as  liquidated  damages.  By  the 
contract  the  building  owner  had  the  right  to  call 

.  upon  the  builder  to  do  extra  woriis,  and  this  right 
he  exercised,  B^  one  of  the  clauses  in  the  agree- 
ment it  was  provided  that  any  authority  given  by 
the  architects  for  any  alteration  or  addition  in  or  to 
the  works  should  not  vitiate  the  contract.  Owing 
to  the  ordering  of  extra  works  the  whole  work  was 
not  completed  until  some  time  after  the  stipulated 
date,  and  the  buildmg  owner  claimed  to  recover 
from  the  builder  the  penalties  provided  for  as 
liquidated  damages  for  the  delay  in  completioui 

Held,  that  the  building  owner  was  not  entitled 
to  claim  the  jpenalties  for  non-completion  within 
the  specified  time,  as  he  had  ordered  the  buOder  to 
carry  out  extra  works  whereby  it  was  impossible 
for  tiie  builder  to  complete  the  entire  works  within 
the  time  specified  in  the  contract. 

Westwood  V,  Secretary  of  StaUfor  India,  11  W.  R. 
261,  followed. 

Jones  V.  St.  John's  College,  19  W.  R.  276,  L.  R.  6 
Q.  B.  lid,  distinguished.— DoDD  v,  Chubton,  C,A,, 
490. 

3.  JDelwery  as  escrow — Evidence  to  show  no  contract, 
— Where  an  agreement  for  a  lease  had  been  signed 
by  the  plaintiff,  and  was  subsequently  signed  by 
the  defendant,  but  not  in  the  presence  of  the  plain- 
tiff, and  the  defendant  subseouently  never  delivered 
the  agreement  to  the  plaintifi, 

Held,  that  evidence  might  be  admitted  to  show 
that  there  was  no  true  animus  contrahetidi  between 
the  parties. 

iV»  ▼.  Campbell,  4  W.  R.  528,  6  E.  ft  B.  370, 
followed.— Patiub  v.  Hobitibbook,  Ch.D.  Stirling, 
J.,  123. 

4.  Master  and  servant — Personal  service — Agree" 
ment  by  employed  to  **act  exclusively  for  "  employers 
— Absence  of  negative  covenant — Breach — Injunriion. 
— In  a  oontraot  of  personal  service  a  stipulation  by 
the  employed  to  **act  exclusively  for'*  his  em- 
ployers does  not,  in  the  absence  of  a  negative 
ooYenant,  express  or  implied,  which  is  sufficiently 
dear  and  definite,  corner  upon  the  employers  a 
right  to  obtain  an  injunction  against  the  employed 
to  restrain  him  from  entering  into  the  employment 
of  other  persons. 

The  Whitwood  Chemical  Co.  v.  Eardman,  [1891]  2 
Ch.  416,  considered  and  applied. 

Lumley  v.  Wagner,  1  l)e  G.  M.  &  G.  604,  dis- 
ting^sbed. — Mt7TUAL  Rxsbbve  Fttnd  Life  Asso- 
ciATioir  V.  Nbw  Yobk  Life  Absdranob  Co.,  O.A. 

o.  Memorandum   in   writing — Letter-^Envehpe-^ 


StaiuU  of  Frauds,  s.  ^—Sale  of  Goods  Act,  1893  (66 
&  57  Vict.  c.  71),  s.  4.— Where  a  letter,  which  is 
relied  on  as  a  memorandum  in  writing  of  a  contract 
to  satisfy  section  4  of  the  Statute  of  Frauds  or 
section  4  of  the  Sale  of  Goods  Act,  1893,  does  not 
itself  contain  the  name  of  the  person  to  whom  it  is 
written,  but  is  proved  to  have  been  sent  enclosed  in 
an  envelope  addressed  to  that  person,  the  letter  and 
the  envelope  ought  to  be  considered  as  one  docu- 
ment— Pbaboe  v.  Gabdneb,  C.A.,  518. 

6.  Restraint  of  trade  —  Partnership  subsequentiy 
entered  into  by  covenantee — Death  of  covenantee — 
Right  of  surviving  partner  to  sue  for  breach  of  agree* 
ment. — The  defendant  entered  into  a  written  agree- 
ment with  W.,  in  consideration  of  beins  empu>yed 
as  assistant-master,  not  to  carry  on  the  business  of 
a  school  within  nine  miles  of  the  place  where  W.'s 
school  was  carried  on  for  twelve  years  after  leaving 
the  school.  Subsequently,  and  while  the  defendant 
was  in  his  service,  W.  entered  into  a  partnership 
agreement  with  the  plaintiff  who  was  on  his  death 
to  succeed  to  the  business.  W.  died,  and  thereupon 
the  defendant  commenced  a  school  in  the  same 
place. 

On  a  motion  on  behalf  of  the  plaintiff  to  restrain 
the  defendant  from  so  doing  : 

Held,  (1)  that  the  defendant's  agreement  was  not 
limited  to  the  life  of  W. 

(2)  That  though  goodwill  was  not  mentioned  tit 
the  partnership  agreement,  the  benefit  thereof  did 
pass  so  as  on  the  death  of  W.  to  vest  in  the  plaint^ 
Hud  that,  following  Jacoby  v.  Whitmore  (49  L.  T. 
Rep.  355),  the  defendant's  agreement  formed  part 
of  such  goodwill ;  and 

(3)  That  the  plaintiff  was  therefore  entitled  to 
the  benefit  thereof,  and  to  the  injunction  asked  for. 
—Smith  v.  Hawthobn,  Ch.D.  Stirling,  J. 

7.  Specific  performance  —  Undisclosed  vendor  — 
Acceptance  by  agent — Reference  in  contract  to  an  un- 
signed document — Terms  of  contract — Statute  of 
Frauds  (29  Car.  2,  c.  3),  s.  4.— Acceptance  of  an 
offer  by  the  agent  of  a  vendor  whose  name  is  not  at 
the  time  known  to  the  purchaser,  is  a  sufficient 
acceptance  on  the  part  of  such  vendor  to  satisfy  the 
Statute  of  Frauds. 

If  a  signed  memorandum  of  a^preement  refers 
definitely  to  an  unsigned  contract  m  which  all  the 
terms  of  the  contract  are  definitely  stated,  such 
memorandum  constitutes  a  binding  contract,  and  is 
not  conditionid  on  the  drawing  up  of  a  forouil 
agreement. — Filbt  v.  Hocjnsbll,  Ch,D.  Romer,  J., 
232. 

8.  Vendor  and  purchaser — Specific  performance — 
Letters — Inquiry  as  to  time  for  completion ^Open 
term. — A  party  (the  purchaser)  to  a  contract  for  the 
sale  of  reid  estate,  in  a  letter  accepting  the  vendor's 
offer  added  the  words,  '*  I  should  like  to  know  from 
what  time  Mr.  Hughes  (the  vendor)  wishes  the 
purchase  to  date." 

Held,  by  Romer,  J.,  ante,  p.  221,  that  on  the 
letter  as  a  whole  these  words  were  merely  a  coucie- 
ous  way  of  asking  the  vendor  the  time  at  which  he 
wished  to  complete,  and  in  no  way  added  a  fresh 
term,  or  prevented  the  agreement  from  forming  a 
bindhig  contract 

The  Court  of  Appeal  affirmed  this  decision. — 
Simpson  v.  Hughes,  C.A. 

See  also  Arbitration,  1 ;  Company,  19,  21-26 ; 
Guarantee,  1,  2;  Insurance,  1,  3.  12;  Poor  Law, 
4;  Principal  and  Agent;  Railway,  6;  Vendor 
and  Purchaser,  4,  5. 

CGNVBTANOING  ACTa— See  Divoroe,  17;  Land- 
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lord  and  Tenant,  1,  2,  8;  Ifarried  Woman,  7,  8; 
Vendor  and  Piirohaser,  1. 

COPYHOLD  :— 

Heriot — Heriot  custom — Power  to  seize  beast  off 
manor, — ^The  lord  of  the  manor  bas  a  right  to  seize 
a  heriot,  due  by  heriot  custom,  wherever  it  may  be 
found,  as  well  off  as  on  the  manor.— Westebn  v. 
Bailey,  C\A.,  115. 

COPYRIGHT  :— 

1.  Infringement — Assignment — Bight  of  unregis- 
tered  assignee  to  sue— Copyright  Act,  1842  (5  &  6 
Vict,  c.  45).  ss,  13,  24.— The  assignee  of  a  copyright 
under  5  &  6  Vict  c.  •15,  must  l^  registered  before 
he  can  maintain  an  action  for  its  infringement. — 
Liverpool  General  Brokers'  Asaogl^tion  v. 
Commercial  Press  Teleoram  Bureaux,  Q»B.D. 

2.  Infringement— Copy  of  central  figure— Senti- 
mefit  of  picture. — Where  a  picture  contains  a  direct 
copy  of  a  substantial  portion  of  a  copyright  work, 
that  substantial  portion  constitutes  an  infringe- 
ment if  it  is  a  copy  in  the  ordinary  sense,  and  par- 
ticularly where  the  sentiment  expressed  in  the 
copyright  picture  has  also  been  embodied.— Brooks 
V.  Beliqious  Tract  Society,  Ch.D.  Homer,  J.,  476. 

3.  Infringement — Injunction — Exclusive  informa- 
tion— Bight  of  property, — Information  acquired  by 
the  expenditure  of  labour  and  money  becomes  4 
valuable  property  In  the  hands  of  the  person  so  ac- 
quiring it,  and  can  be  communicated  upon  such 
terms  as  he  thinks  fit.  Any  person  inducmg  any- 
one to  whom  the  information  is  communicated  to 
break  the  contract  under  which  such  information  is 
received  will  be  restrained  by  injunction.  It  is 
immaterial  that  the  information  so  acquired  has 
already  been  partly  published  so  long  as  it  has  not 
been  published  to  the  whole  world  and  there  are 
persons  who  are  willing  to  pay  to  acquire  it. 

Exchange  Telegraph  Co.  v.  Oregon/,  [1896]  1  Q.  B. 
147.  44  W.  B.  Dig.  44,  foUowed.— Exchanqb 
Telegraph  Co.  v.  Central  News,  Ch.D.  Stirling, 
J.,  595. 

4.  Begistration—  Validity— Literary  Copyn'gJit  Act, 
1842  (5  &  6  Vict.  c.  45),  ss.  13.  24— Fine  Arts  Copy- 
right Act,  1862  (25  &  26  Vict.  c.  68).  ss.  1-4.— The 
managing  director  of  a  limited  company,  having 
prepared  the  letterpress  of  a  trade  catalogue, 
ordered  two  drawings  to  iUustrate  it  to  be  made  by 
a  firm  of  lithographers.  The  drawings  were  made 
and  were  pud  for  and  used  by  the  company.  The 
managing  director  was  reg^tered  as  proprietor  of 
the  copyright  in  the  drawings  under  the  Fine  Arts 
Copynght  Act,  1862.  s.  4,  and  of  the  copyright  in 
the  catalogue  under  the  Literary  Copyright  Act, 
1842,  8.  13.  There  was  no  entry  of  any  agreement 
in  writing  vesting  the  copyrights  in  him.  The 
managing  director  and  the  company  having  brought 
an  action  as  co-plaintiffB  to  restrain  an  aSeged  m- 
fringement  of  the  copyrights. 

Held,  that  the  managing  director  had  acted 
throughout  only  as  the  nommee  of  the  company ; 
that  he  was  not  a  trustee  for  the  company,  and  was 
not,  therefore,  in  fact,  proprietor  of  tne  copyrights 
under  either  of  the  Copyrights  Acts ;  and  that  the 
renstrations  were  bad. 

Held,  further,  that,  assuming  the  managing 
director  to  be  entitled  to  be  registered  as  proprietor 
of  the  lettwpress  of  the  catiUogue,  the  drawings 
illustrating  it  would  not  be  protected  by  such  regis- 
tration. 

Held,  therefore,  that  although  the  company,  who 
were  in  fact  the  proprietors  of  the  copyrights,  were 
joined  as  oo-plaintifia,  the  action  was  not  sustain- 


able, because  the  company  were  not  registered  ss 
the  proprietors. — Petty  v.  Taylor,  Ch.D.  Kdce- 
wich,  J,,  299. 

6.  Work  first  published  abroad— Copies  lawfuUy 
printed  in  oituntry  where  work  first  pubtished^Im- 
portation  into  United  Kingdom  for  sale  or  hire- 
Copyright  Act,  1842  (5  &  6  Vict.  c.  45).  ss.  2.  15,  17 
—International  Copyright  Act,  1844  (7  &  8  Vid.  c 
12).  ss.  2.  3.  10.— Section  10  of  the  Internatioiua 
Copyright  Act.  1844.  does  not  prohibit  the  im- 
portation into  the  United  Kingdom  for  sale  or  hire 
of  copies  of  a  copyright  work  lawfully  printed  in 
the  country  where  the  work  was  first  published. 
That  section,  however,  is  not  a  complete  code  oo 
the  subject ;  and  sections  15  and  17  of  the  Copy- 
right Act,  1842,  read  together  with  section  3  of  the 
Act  of  1844.  do  prohibit  such  importation  unless  it 
take  place  with  the  authority  of  the  owner  of  the 
copyright.  The  owner  of  the  English  copyright  io 
a  German  piece  of  music  is  therefore  entitied  to  an 
injunction  to  restrain  the  importation  into  this 
country,  for  sale  or  hire,  of  oopies  lawfully  printed 
in  Germany. 

Decision  of  Kekewich,  J.,  reversed  (Lopes,  LiJ.. 
dissenting).— Pitt  Pms  v.  Geoboe,  G.A.,  164. 

CORONER:— 

Inquest — Criminal  law — Inquisition — Validity  of 
—Quarries  Act,  1887,  s.  3.— An  inquisition  finding 
that  the  deceased  met  his  death  from  injuries  to  his 
head  and  back  caused  by  a  fall  into  a  quarry,  and 
that,  by  **  the  neglect  of  "  three  specified  personi 
**  to  fence  or  cause  to  be  fenced  the  said  quarry,  the 
said "  deceased  person  *'  fell  therein,  and  that 
therefore  the  said"  three  specified  persons  "did 
feloniously  kill  the  said  *'  deceased,  ia  bad  upon  the 
face  oi  it,  on  the  ground  that,  although  it  stated 
certain  facts,  it  had  not  stated  any  facts  showing 
that  there  was  a  duty  on  the  part  of  the  three 
specified  persons  to  fence  the  quarry.  —  Beo.  v. 
Oxford  Assize  Clerk,  Q.B.D.,  543. 

CORPORATION:— 

1.  Association  of  nurses  —  Proprietors  of  dasi 
journal — Alleged  libel  by  editor  published  by  instmc' 
tions  of  association — Action  for  libel  again$t  editor 
personally — Defence  undertaken  by  association — ^iViii- 
cipal  aiul  agent— Indemnity — Ultra  vires — InjuMr 
tion. — An  association  of  nurses,  inoorporated  by 
Eoyal  Charter,  were  the  proprietors  and  pablishen 
of  a  journal  published  for  the  information  aod 
benefit  of  their  members.  An  action  having  been 
brought  against  the  editor  of  the  journal  to  recover 
damages  for  an  sUeg^d  libel  contained  in  an  article 
inserted  in  the  journal  by  the  instruotioiis  of  the 
association,  they  resolved  to  undertake  the  defence 
of  the  action  and  to  pay  any  costs  and  expenses 
which  might  be  incurred  therewith. 

Held,  that,  under  the  circumstances,  io  underUke 
the  defence  was  not  a  misapplication  of  the  foods 
of  the  association.— Breay  v.  Rotai.  BRinaK 
Nurses*  Association,  C.A. 

2.  Borough  funds — Chief  constable  reepondent  « 
licensing  appeals — Power  to  pay  ooeta — Mttmcifol 
Corporation  Act,  1882  (45  &  46  Vid.  c.  50),  s.  14a— 
On  the  13th  of  August  the  Watch  Committee 
resolved  to  authorize  tiie  chief  constable  to  obtsia 
legal  assistance  at  the  licensing  sessions.  On  ibe 
2l8t  of  August  the  council  passed  a  like  reedlatioo. 
The  chief  constable  successfully  oppoaed  some 
licensees,  five  of  whom  appealed  to  quarter  sessicDe- 
On  the  10th  of  October  the  Watoh  Gommittse, 
having  taken  the  opinion  of  oounaol,  lefnsed  to 
authorise  the  chief  constable  to  act  as  respondeat 
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On  the  15th  of  October  the  oounoil  resoWed  to 
aOow  him  to  so  aot,  and  to  pay  bin  oosts.  When 
the  appeals  came  on  he  appeared  and  opposed 
them,  and  they  were  dismiased  with  costs.  The 
smomit  recovered  on  taxation  was  £132  5s.  less 
than  he  had  to  pay.  On  the  19th  of  November  the 
Wateh  Committee  resolved  to  pay  these  costs.  This 
action  was  brought  by  the  plaintiffs  as  ratepayers 
to  restrain  this  payment. 

Held,  that,  under  these  oiroumstances,  there  was 
no  right  to  use  the  borough  funds  for  this  purpose, 
for  one  Watch  Committee  has  no  power  to  apply  to 
the  council  to  pay  certain  moneys  which  a  former 
Watoh  Committee  has  said  ought  not  to  be  paid. 

Semble,  that  in  certain  cases  a  Watch  Committee 
may  have  power  to  incur  legal  expenses  in  connec- 
tion with  the  opposition  to  licences  either  at 
brewster  or  quarter  sessions.— Attornby-Gbnbbal 
V.  TnrEHoiTTH  (Mayor),  Q,B.D. 

3.  Municipal  corporation — Burgess — Minutes  of 
proceedings  of  council— RigJU  to  inspect — Committees 
—Municipa!  Corporations  Act,  1882  (45  &  46  Vict,  c. 
50],  s.  233.— By  section  233  of  the  Municipal  Cor- 
porations Act,  1882,  a  burgess  has  the  right  to 
inspect  minutes  of  proceedings  of  the  municipal 
council,  but  the  Act  does  not  give  the  right  in 
tfirms  to  a  burgess  to  inspect  minutes  of  proceed- 
ing! of  a  committee  appomted  by  the  council. 

Burgesses  of  the  city  of  M.,  being  dissatisfied 
that  on  the  minutes  of  the  council  no  particulars 
appeared  of  the  proceeding^  of  committees  approved 
by  the  council,  claimed  the  right  to  inspect  all 
minutes  of  such  committees. 

Held,  that  the  burgesses  had  the  right  to  inspect 
only  such  minutes  of  committees  as  were  actually 
laid  before  the  council  for  their  approval. — 
WnuAMS  V.  Manchester  (Mayor  of),  Q.B,D., 
412. 

See  also  Local  Gbvemment,  4. 

€OSTS.~See  Administration,  4,  6;  Bankruptcy,  13; 
County  Court.  1.  2 ;  Divorce,  15,  16 ;  Executor, 
3a  ;  Justices,  5 ;  Lands  Clauses  Act,  1,2;  Married 
Woman,  2 ;  Metropolis  Management,  11 ;  Mort- 
gage, 1;  Poor  Law,  1,  3,  6;  Practice,  1,  9-17; 
Probate,  7,  9,  11;  Settlement,  2;  Solicitor,  3-13, 
18-22. 

COUNTY  COUKT:— 

1.  Appeal — Costs — Security, — ^If  it  appears  to  the 
High  Court  that  there  is  reasonable  ground  for  an 
appeal  from  a  county  court,  the  High  Court  will 
not  order  the  appellant  to  give  security  for  the 


Q.B.D. 


2.  Costs — Administration  suit — Insolvent  estate — 
Taxatioti  —  Discretion  of  registrar — County  Court 
BuUs,  1889,  ord.  50a,  r.  20. — In  an  administration 
suit  in  the  county  court  the  costs  of  the  adminis- 
trator are  within  the  discretion  of  the  registrar  as 
discretionary  <*  fees  or  allowances  "  under  ord.  50a, 
r.  20,  of  the  County  Court  Bules,  18S9,  and  in 
disallowing  certain  costs  the  reg^trar  may  take 
into  eoDsideration  the  fact  that  the  estate  is  insol- 
vent, in  which  case  only  such  costs  as  are  strictly 
necessary  for  the  protection  of  the  estate  should  bie 
allowed. — ^Paiw  v.  Bowden,  Q,B.D,,  48. 

3.  Execution — Claim  to  goods  seized — Sale  by  bailiff 
—Title  o/ purchaser— County  CourU  Act,  1888  (51  & 
52  Viet.  c.  43),  s.  156. — Where  good  are  seized  in 
sxeoatioii  nnaer  a  judgment  of  a  county  court,  and 


a  claim  is  made  to  them,  but  the  claimant  falls  to 
comply  with  any  of  the  three  conditions  laid  down 
by  section  156  of  the  County  Courts  Act,  1888,  a 
sale  by  the  bailiff  under  tiiat  section  confers  on  the 
purchaser  a  good  title  the  goods,  although  the 
claimant  may  afterwards  prove  that  they  belonged 
to  him  at  the  time  of  the  seizure. 

Judgment  of  Wills  and  Wright,  JJ.,  ante,  p.  303, 
affirmed.— GooDLooK  v.  Cousins,  C,A.,  369. 

4.  Execution — Distress  for  rent — Poundage  of  high 
bailiff— County  Courts  Act,  1888  (51  &  52  Vict,  c, 
43),  ss.  154,  IQO— County  Court  BuleSy  1889,  Schedule 
A, — Where  a  high  baQiff  seizes  goods  on  any 
premises  under  a  warrant  of  execution,  and  then 
seizes  farther  goods  on  the  same  premises  under  a 
claim  made  by  the  landlord  for  rent,  he  is  entitled 
to  a  separate  set  of  fees  in  respect  of  each  seizure. 
— Brostee,  Re,  Pbuddah,  Ex  parte,  Bkcy,,  576. 

5.  Practice— Employers'  liability— Want  of  due 
notice  of  injury  —  Statutory  defence  —  Employers* 
Liability  Act,  1880  (43  &  44  Vici,  c,  42),  s.  4— 
County  Court  Rules,  1889,  ord,  10,  rr,  10,  18a.— In 
an  action  in  the  county  court  for  compensation 
under  the  Employers*  Liability  Act,  1880  (43  &  44 
Vict.  c.  42),  the  defence  that  the  plaintiff  has  not 
given  due  notice  of  the  injury  as  required  by  section 
4  of  that  Act  is  a  statutory  defence  wiUiin  the 
meaning  of  the  County  Court  Bules,  1889,  ord.  10, 
r.  18a,  and  imless  the  defendant  has  duly  filed  a 
notice  of  his  intention  to  relv  upon  such  statutory 
defence  he  cannot  avail  himself  thereof  at  the  trial. 
— CoNROY  V.  Peaoock,  Q,B,D,,  502. 

6.  Practice — Service  out  of  the  jurisdiction — 
Transfer  of  action  to  High  Court  —  County  Courts 
Act,  1888,  M.67,68,  164— CWn^y  Court  Rules,  1889, 
ord,  51.  r.  2*3— Judicature  Act,  1875,  s,  il-Ord,  11, 
rr,  1  (d),  2. — Service  in  an  action  commenced  in 
the  couuty  court  having  been  effected  out  of  the 
jurisdiction. 

Held,  that  such  service  was  authorized  by  ord. 
51,  r.  23,  of  the  County  Court  Bules,  1889,  and  that 
though  such  rule  was  wider  than  the  corresponding 
High  Court  rule,  it  was,  nevertheless,  a  rule  which 
miffht  lawfully  btf  made  by  the  proper  authorities 
under  section  164  of  the  County  Courts  Act,  1888, 
and  that,  therefore,  no  objection  to  the  jurisdiction 
could  be  raised  in  the  county  court. 

But  the  action  having  l>een  transferred  to  the 
High  Court, 

field,  that  the  person  served  ought  to  have  an 
opportunity  of  raising  the  objecti(m  that  it  could 
not  have  been  lawfuUy  entertained  there. — Wood 
V.  MiDDLETON,  Ch,D,  Stirling,  J,,  184. 

7.  Practice — Summons  out  of  the  district — Discre^ 
tion  of  judge  to  grant  leave  for  such  summons  to  be 
issued— County  Court  Act,  1888  (51  &  52  Vict.  c.  43), 
s,  74— Ord.  5,  r.  9a,  of  County  Court  Rules,  1889.— 
By  section  74  of  the  County  Court  Act,  1888,  an 
action  may  be  commenced  by  leave  of  the  judge 
against  a  defendant  resident  out  of  the  distnct  if 
the  cause  of  action  arose  wholly  or  in  part  within 
the  district. 

Held,  that  the  words  of  the  section  were  per- 
missive only,  and  that  the  judge  therefore  had 
discretion  to  refuse  leave  for  such  a  summons  to 
issue,  although  he  was  satisfied  that  the  cause  of 
action  was  such  as  to  give  him  power  to  grant  the 
summons  if  he  had  thought  fit  to  do  so. 

Julius  V.  The  Bishop  of  Oxford,  28  W.  B.  726,  5 
App.  Cas.  214,  considered  and  applied. — Beg.  v. 
Turner,  Q.B.D.,  316. 

See  also  Admiralty,  1,  2;  Metropolis  Manage- 
ment, 11 ;  Biver,  2. 
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CRIMINAL  LAW:— 

1.  Debtors  Act,  1869  (32  &  33  Vust.  c  62),  a.  11— 
Public  examinaUon  of  btmkrufit  —  AdmtMions  — 
Parol  evidenc^^Bankmptcy  Act,  1883  (46  &  47  Vict. 
c.  d2),  J.  17.— At  the  pubuo  examination  of  a  bonk- 
rai4  nnder  section  17  of  the  Bankraptoy  Act, 
1883,  a  shorthand  writer  took  down  the  evidence 
given  by  him,  and  made  a  tranaoript  of  it ;  the 
transoript  was  not  read  over  to  or  by  or  signed  by 
the  bankrupt,  and  the  public  examination  was 
adjourned  »ine  die.  The  bankrupt  was  afterwards 
tried  upon  an  indictment  charging  him  with  mis- 
demeanours under  section  11  of  the  Debtors  Act, 
1869.  and  at  the  trial  the  shorthand  writer  gave 
parol  evidence  of  admimions  made  by  the  bank- 
rupt at  the  public  examination  tending  to  establish 
the  misdemeanours  with  which  he  was  charged. 

Held,  that  the  evidence  was  rightly  admitted. — 
Beg.  v.  Ebdhbim,  C.C.E. 

2.  Embezzlement — Asaistant  overseer — Bared  parish 
— Form  of  indictment — Local  Oovernment  Act,  1894 
(56  &  57  Vict.  c.  73),  s.  5  (1),  (2)  (c) ;  «.  6  (1) ;  «.  81  (3). 
—Notwithstanding  that  under  the  Local  Govern- 
ment Act,  1894,  an  assistant  overseer  in  a  rural 
parish  is  appointed  by  the  parish  council,  he  is  the 
servant  of  the  inhabitants  of  the  parish,  and  not  of 
the  parish  counoQ;  and  in  an  indictment  for 
embezzling  the  moneys  collected  by  him  from  the 
ratepavers  he  is  well  described  as  the  servant  of 
the  innabitants,  and  the  moneys  embezzled  are 
rightly  alleged  to  have  been  received  by  him  on 
account  of  such  inhabitants,  his  employers. — Beo. 
V.  Smalucak,  C.G.B.,  249. 

3.  Evidence — Abortion — Statement  by  woman  to 
police  officers  in  absence  of  accused — Statement  subsc' 
quently  read  over  to  accused — Admissibility.— On  the 
trial  of  a  person  for  using  an  instrument  with 
intent  to  procure  miscarriage,  it  was  proposed  to 
put  in  evidence  a  statement  made  by  the  woman, 
upon  whom  the  instrument  was  alleg^  to  have 
been  used,  to  the  police  officers  in  the  absence  of 
the  accused,  but  which  was  subsequently  read  to 
the  accused  by  the  police. 

Held,  that  the  course  adopted  by  the  police  was 
an  exceedingly  objectionable  one,  and  that  the 
statement  should  not  be  put  in. — Beg.  v.  Smith, 
Q.B.D. 

4.  False  pretences — Evidence — Letter  written  by 
defendant — Opinion  of  witness  as  to  meaning. — Upon 
the  trial  of  an  indictment  for  obtaining  goods  by 
false  pretences,  a  letter  written  by  the  defendant  to 
the  prosecutor  respecting  the  goods  was  put  into 
the  hands  of  the  prosecutor,  who  was  asked  what 
opinion  he  formed  as  to  the  position  or  occupation 
of  the  defendant  upon  the  receipt  of  the  lett^. 

Held,  that,  although  the  question  of  the  proper 
inference  to  be  drawn  from  the  letter  was  for  the 
jury,  the  question  was  admissible  to  show  the  in- 
ference in  fact  drawn  from  it  by  the  prosecutor. 

A  defendant  who  has  been  convicted  upon  an  in- 
dictment charging  him  with  obtaining  credit  for 
goods  by  false  pretences  cannot  be  afterwards  con- 
victed upon  a  further  indictment  charging  him  with 
larceny  of  the  same  goods.— Beg.  v.  King,  C.C.B. 

5.  Foreign  Enlistment  Act,  1870  (33  &  34  Vict.  c. 
90),  ss.  2,  3,  n— Operation  of  Act— Pleading. ^U 
there  be  an  unlawful  preparation  of  a  naval  or 
mUitary  expedition  against  any  friendly  state  by 
some  person  within  her  Majesty's  dominions,  any 
British  subject  who  aasists  in  such  preparation  wiU 
be  guilty  of  an  offence  under  section  11  of  the 
Foreign   BnUstment  Act,   1870,  even  though  he 


renders  the  assistance  from  a  place  outside  her 

Majesty's  flnmiwinTW- 

By  section  2  of  the  said  Act,  "This  Act  shall 
extend  to  all  the  dominions  of  her  Majesty."  And 
by  section  3,  ''This  Act  shall  come  into  operation 
in  the  United  Kingdom  immediatelv  on  the  passfaig 
thereof,  and  shall  be  proclaimed  m  every  BritiA 
possession  by  ^e  governor  thereof  as  socm  as  may 
be  after  he  receives  notice  of  this  Act,  and  shall 
come  into  operation  in  that  British  poesesrion  on 
the  day  of  such  prodamatacm." 

An  indictment  alleged  that  **  within  the  limits  of 
her  Majesty's  dominions  and  after  the  coming  into 
operation  therein  of  the  Act  called '  The  Foreign 
Bnlistment  Act,  1870,' "  certain  offences  against  the 
said  Act  were  committed. 

Held,  that  the  indictment  sufficiently  alleged  the 
Act  to  have  been  in  operation  in  that  part  of  her 
Majesty's  dominions  in  which  the  alleged  offences 
were  committed.- Bbg.  v.  Jamibsok,  Q.B.D. 

6.  Practice — Writ  of  error — Dispensing  with  a<- 
tendance  of  plaintiff  in  error  in  cases  of  felony.^- 
Where  a  person  convicted  of  felony  alleges  emw 
upon  the  record,  the  court  may,  if  the  plaintiff  in 
error  be  in  custody,  dispense  with  his  attendanoe 
in  court  upon  the  argument  of  the  writ  of  error.— 
BiGHABDS  V.  Beg.,  Q.B.D. 

See  also  Coroner. 

CBOWN  :— 

1.  Civil  servant — Officer  of  Inland  Revenue — Ap- 
pointment during  pleasure  of  commissioners — Beduc- 
tion  in  rank — Malice — Cause  of  action — Inland 
Bevenue  Begulation  Act,  1890  (53  &  54  Vtct.  c  21], 
s.  4. — A  supervisor  of  Inland  Bevenue  was  appointed 
in  1881  to  hold  office  *<  during  the  pleasure  of  the 
Commissioners  of  Liland  Bevenue."  By  section  4, 
sub-section  3,  of  the  Inland  Bevenue  Begulation 
Act,  1890,  the  commissioners  have  power  to  reduce 
or  discharge  any  such  officer  as  they  see  cause. 

The  commissioners  directed  the  supervisor  to 
collect  statistics  for  the  Board  of  Agriculture.  The 
supervisor  refused  to  comply  witii  the  order  as 
bewg  one  which  did  not  concern  his  duties  as 
an  official  of  Inland  Bevenue.  The  commissionerB 
thereupon  reduced  him  in  rank.  In  an  action 
against  the  commissioners  to  recover  damages. 

Held,  that  no  cause  of  action  was  shown,  and 
that,  in  the  exercise  of  the  inherent  jurisdiction  of 
the  court  the  action  should  be  stayed. — ^WoBTHnro- 

TON  V.  BOBIKBON,  C.A. 

2.  Civil  servants — Power  to  dismiss  at  pleasure — 
Law  of  New  South  Waks-^Civil  Service  Act,  1884 
(48  Vict.  No.  ZZ/r.).— The  Crown  has  by  law, 
whether  in  England  or  New  South  Wales,  power 
to  dismiss  at  pleasure  either  its  dvil  or  muitarv 
officer,  a  condition  to  that  effect  being  an  implied 
term  of  the  contract  of  service  except  where  it  is 
otherwise  expressly  provided. 

But  held,  that  certain  provisions  of  the  Nev 
South  Wales  Civil  Service  Act  of  .1884,  being  msni- 
festiy  intended  for  the  protection  and  benefit  of  the 
officer,  are  inconsistent  with  such  a  condition,  and 
consequently  restrict  the  power  of  the  Crown  in 
that  respect.— Oouu)  v.  Stuart,  P.C. 

See  also  Injunction ;  Practice,  23 ;  Prindpjd  and 
Agent. 

DAMAGES  :— 

Measure  of  damages — Trespass — Injury  to  land- 
Deposit  of  spoil  on  land.— The  defendants,  who  wen 
coJiiexy  owners,  had  committed  a  tnspaas  on  the 
plaintiff's  land  by  depositing  spoil  thereon  from 
their  colliery  for  a  number  of  years.      Farther 
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tippiog  haying  been  restrained  by  injunction,  and 
an  inquiry  as  to  damages  having  been  directed, 

Held,  that  the  true  measnre  of  damases  was  the 
▼sine  of  the  land  to  the  trespasser  for  we  purposes 
for  which  he  had  used  it. 

The  principle  of  Uie  wayleave  cases — Jegon  y. 
Vivian,  19  W.  B.  36d,  L.  B.  6  Ch.  742  ;  Livingstone 
▼.  Bawyards  Coal  Co.,  28  W.  B.  357,  5  App.  Gas. 
25;  and  Phillips  v.  ffomfray,  L.  B.  6  Oh.  770,  20 
W.  B.  Dig.  121— applied. 

Decision  of  Chitty,  J.  (44  W.  B.  459),  affirmed.— 
Whitwham  v.  Westminster  Brtmbo  Coke  and 
Coal  Co.,  C.A. 

See  also  Bankmptcy,  35 ;  Company,  12 ;  Divorce, 
13;  Landlord  and  Tenant,  15;  Ship,  19;  Vendor 
and  Purchaser,  1. 

DEBTOBS  ACT.— See  Criminal  Law,  1. 

DEED:— 

Presumption  of  law — Deed  more  than  thirty  years 
dd— Marriage  settlement  purporting  to  exercise  power 
of  appointment — Execution  hy  attorney  of  appointor — 
Mere  production  of  deed  insufficierU  evidence — Invalid 
exercise. — On  the  mere  prodaction  of  a  deed  more 
than  thirty  years  old  purporting  to  exercise  a 
power  of  appointment,  and  executed  by  the 
attomev  of  the  appointor,  the  presumption  of  law 
that  a  deed  more  than  thirty  years  old  and  pro- 
duced from  an  unsuspected  repository  proves  itself 
does  not,  in  the  absence  of  other  evicfence,  warrant 
the  court  in  coming  to  the  conclusion  that  the 
attorney  was  properly  constituted  and  authorized 
to  execute  the  deed,  and,  consequently,  the  power 
of  appointment  will  not  be  deemed  to  have  been 
validly  exercised. — Airbt,  Be,  Aibey  v.  Stephen- 
son, Ch.D.  Kekewich,  J.^  286. 

See  also  Bankruptcy,  3 ;  Settlement,  4. 

DENTIST  :— 

Medical  practitioner  —  Begistration  —  Pupil  — 
Declaratton^Dentists  Act,  1878  (41  &  42  Vict.  c. 
33),  s.  37. — A  person  who,  at  the  date  of  the 
passing  of  the  Dentists  Act,  1878  (22nd  of  July, 
1878),  was  a  pupil  to  a  dental  practitioner,  but 
whose  articles  as  a  pupil  expired  m  October,  1878, 
is  not  entitled  to  be  registered  under  section  37  of 
the  Dentists  Act,  1878,  unless  he  has  complied  with 
section  7. 

So  held  by  the  Court  of  Appeal,  affirming  the 
Queen's  Bench  Division  {ante,  p.  526).— Beg.  v. 
Qbns&aii  Medical  Council,  CA, 

DIVOBCB  :— 

1.  Attachment — Order  to  deliver  up  child — Evasion 
of  service  within  the  jurisdiction  ^Knowledge  of  con' 
tents  of  order — Order  for  attachment  upon  ex  parte 
appiicatton. — An  order  was  made  in  a  divorce  suit 
that  **  the  child,  issue  of  the  marriage  between  the 
petitioner  and  re^ondent,  be  forthwith  delivered 
up  to  and  remain  m  the  custody  of  the  petitioner 
until  further  order  of  the  court,  but  •  •  •  that 
such  child  be  not  removed  out  of  the  jurisdiction  of 
the  court  without  its  sanction." 

This  order  was  brought  to  the  knowled^  of  the 
respondent,  who  took  we  child  out  of  the  jurisdic- 
tion and  retained  its  custody.  Legal  service  was 
not  effected  upon  him. 

The  court,  upon  ex  parte  application  by  the 
petitioner,  ordered  a  wnt  of  attachment  to  issue 
against  the  respondent.— Fayabd  v.  Fayabd,  P.D, 
d;  Ad.D. 

2.  Judicicd  separation  —  Husband  and  wife  — 
Separation  deed — Covenant  not  to  sue  for  greater 
allowance — Permanent  alimony — Matrimonial  Causes 


Acts,  1857, 1859,  1866  (20  &  21  Vict.  c.  85.  m.  32.  35 ; 
22  &  23  Vict.  c.  61,  «.  4 ;  29  &  30  Vict.  c.  32,  s.  1.)— 
Although  under  a  separation  deed  a  wife  may  have 
agreed  to  accept  a  certain  sum  as  maintenence  from 
her  husband,  and  may  have  covenanted  not  to  sue 
for  any  further  allowance,  jret  if  the  circumstances 
be  altered  to  divorce  or  judicial  separation  by  reason 
of  subsequent  adultery  or  otherwise  the  court  has 
power  to  order  a  larger  sum  to  be  paid  to  the  wife 
by  the  husband  by  way  of  permanent  alimony  and 
for  the  maintenance  of  her  children. 

Oandy  v.  Oandy,  30  W.  B.  673.  7  P.  D.  168,  33 
W.  B.  803,  30  Ch.  D.  57,  explained.-— BiSHOP  v. 
Bishop,  Jxtdkins  v.  Judkins,  CA,,  567. 

3.  Nullity — Fraud  inducing  marriage. — A  marriage 
is  not  rendered  null  and  void  by  concealed  un- 
chastity  or  pregnancy  on  the  part  of  the  wife  at  the 
time  of  the  marriage. — Moss  v.  Moss,  P.D.  &  Ad.D., 
635. 

4.  Permanent  maintenance-- Full  inquiry  on  peti" 
tion  for  alimony  pendente  lite— Procedure — Ifus- 
hand's  income — Voluntary  allowance  to  husband. — 
Where  alimony  pendente  lite  has  been  fixed  after  a 
full  inquiry,  the  facts  so  elicited  constitute  the 
grounds  on  which  the  amount  of  permanent  alimony 
or  permanent  maintenance  should  be  determined ; 
and 

Semble,  if  2l\mony  pendente  lite  has  been  awarded, 
no  evidence  can  be  given  on  the  application  for 
permanent  alimony  or  maintenance,  except  to  show 
alteration  in  means  since  the  first  inquiry 

In  estimating  the  husband's  income,  the  court 
can  take  into  calculation  income  to  which  he  may 
have  no  legal  claim. 

In  this  case  the  court  calculated  in  the  respond- 
ent's income  a  monthly  allowance  made  to  him  by 
his  brother,  to  whom  he  was  largely  indebted,  ''  so 
long  as  he  remained  out  of  the  country.'' 

Haviland  v.  Haviland,  11  W.  B.  550.  3  Sw.  &  Tr. 
114,  considered.— BONSOR  v.  BoNSOft,  P.D.  ik  Ad,D., 
304. 

5.  Practice  —  Co'respondent  —  Necessary  party — 
Leave  to  proceed  without — Matrimonial  Causes  Act, 
1857  (20  &  21  Vict.  c.  85),  ss.  27,  2S— Divorce  Rules, 
2,  4,  5,  6. — ^The  court  has  a  discretion,  under  section 
28  of  the  Matrimonial  Causes  Act,  1857,  as  to 
whether  the  petitioner  may  present  a  petition  for 
divorce  without  adding  a  co-respondent.  Such 
discretion  is  to  be  exercised  having  regard  to  the 
facts  of  each  particular  case,  and  it  would  be 
wrong  in  principle  for  the  coturt  to  impose  fetters 
upon  the  exercise  of  the  powers  which  are  left  by 
law  to  its  discretion  in  each  case  as  it  arises. 

So  held  by  the  Court  of  Anpeal  (Lindley  and 
Bigby,  L.JJ. ;  A.  L.  Smith,  L.J.,  dissenting  as  to 
the  exercise  of  the  discretion  in  this  particular  case). 
— Saitndbbs  V.  Saundbrs,  C.A.,  583. 

6.  Practice — Death  of  alleged  adulterer  before  suit 
— Motion  to  dispense  with  making  co-respondent — 
Where,  in  a  petition  for  dissolution  of  marriage, 
adultery  is  charged  against  a  person  who  died 
before  the  institution  of  the  divorce  proceedings, 
the  petitioner  must  apply  to  the  court  for  an  order 
to  be  excused  from  malang  him  a  co-respondent, 
even  though  adultery  be  charged  against  a  second 
person  who  has  been  made  a  co-respondent  in  the 
suit.— Slaytob  v.  Slaytob,  P.D.  A  Ad.D. 

7.  Practice — Discretion  of  court — Misconduct  of 
petitioner — Adultery — Wife*s  petition — Wilful  neglect 
or  misconduct  of  husband  conducing  to  wi/e^s  adultery 
—Matrimonial  Causes  Act,  1857  (20  &21  Vict.  c.  85). 
s.  31. — ^The  circumstances  to  be  considered  by  the 
court  in  exercising  its  discretion  under  section  31  of 
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the  Divorce  and  Matrimonial  Causes  Aot,  1857,  to 
grant  a  divorce  to  a  wife  who  has  been  guilty  of 
adoltei^,  include  the  case  of  the  husband  causing 
or  conducing  to  her  adultery  by  his  own  wilfiu 
neglect  or  misconduct. 

A  husband,  who  had  treated  his  wife  with  great 
cruelty  during  cohabitation,  finally  deserted  her 
and  went  to  live  with  another  woman.  More  than 
seven  years  after  the  desertion  the  wife,  not  know- 
ing whether  her  husband  was  alive,  and  without 
making  inquiry,  commenced  to  live  with  another 
man;  the  cohabitation  continued  long  after  the 
time  when  it  came  to  the  wife's  knowledge  that 
her  husband  was  alive.  Subsequently,  ana  after 
the  wife  had  ceased  to  live  in  adultery,  her  husband 
was  convicted,  under  the  Criminal  Law  Amend- 
ment Act,  1885,  of  an  aggravated  offence  on  a 
young  girl  not  amounting  to  rape. 

Held,  that  under  the  circumstances  the  wife's 
adultery  did  not  disentitle  her  to  a  decree  for  dis- 
solution of  marriage.— Symons  v,  Symons,  P.D.  & 
Ad.D. 

8.  Practice — Order  for  costs — More  than  six  years* 
delay  in  issuing  execution — Application  to  the  court — 
E.  /S.  C,  ord,  42,  r.  23.— Where  on  a  husband's 
petition  for  dissolution  of  his  marriage  a  decree 
nisi  is  granted  with  costs  against  the  co-respon- 
dent, and  the  husband  does  not  issue  execution  for 
more  than  six  years,  application  should  be  made  to 
the  court  for  leave  to  issue  execution. — Goodwin 
v.  Goodwin,  P.D.  &  Ad,D,,  656. 

9.  Practice — Judicial  separation — Wi/e^s  petition — 
Counter-charge  of  adultery  —  No  relief  sought  — 
Alleged  adulterer — Application  for  leave  to  intervene 
—Matrimonial  Causes  Act,  1857  (20  &  21  Vid,  c.  85), 
«.  22 — Practice — Leave  refused, — A  petition  by  a 
husband  claiming  a  divorce  from  his  wife  and 
damages  against  the  co-respondent,  was  dismissed, 
by  consent,  before  trial.  Thereupon  the  wife  filed 
a  petition  claiming  a  judiciid  separation,  and  the 
husband,  in  his  answer,  counter-charged  the 
adultery  which  he  had  alleged  in  the  former  suit, 
but  he  asked  for  no  relief.  The  alleged  adulterer 
applied  for  leave  to  intervene  and  defend. 

Held,  that  the  practice  of  the  Ecclesiastical 
Courts  governed  the  case,  and,  that  as  that  practice 
afforded  no  precedent  for  allowing  an  intervention 
in  such  circumstances,  the  appucation  must  be 
refused.— Faebell  v,  Faeeell,  P,D,  &  Ad,D, 

10.  Practice — Nullity  suit — Summons  for  directions 
-^Notice  to  Queen^s  Proctor  before  setting  down, — 
The  President,  upon  a  summons  for  directions 
in  a  nullity  suit  by  a  husband,  the  case  being  un- 
defended, directed  the  solicitors  for  the  petitioner 
to  give  information  of  the  facts  of  the  case  to  the 
Queen's  Proctor,  before  setting  the  case  down  for 
hearing,  imder  23  &  24  Vict.  c.  144,  s.  7,  as  amended 
by  36  Vict,  c  31.  Upon  receipt  by  the  petitioner's 
solicitors  of  an  intimation  from  the  Queen's  Proctor 
that  he  did  not  intend  to  intervene  at  this  stage  of 
the  proceedings. 

The  President  allowed  the  case  to  be  set  down 
forthwith,  and  to  be  added  to  the  supplemental  list 

of  undeff^nded  causes  just  piiblishod. — M v, 

M ,  P,I),  <fc  Ad.D. 

11.  Practice — Restitution  of  conjugal  rights — Bon4 
fides  and  conduct  of  petitioner — Matrimonial  Causes 
Act,  1884  (47  &  48  Vict,  c,  68),  s.  5.— Conduct  of  a 
petit iouer,  though  falling  short  of  a  matrimonial 
offence  for  which  relief  could  be  obtained,  may  yet 
be  a  good  and  8u£Bcient  ground  for  refusing  a 
decree  for  restitution  of  cod jugal  rights. — Oldroyd 
V,  Oldroyd,  RD,  &  Ad,D, 


12.  Practice  —  Restitution  of  conjugal  rights^ 
Written  demand  for  coTiahitation — Substituted  service 
— Rule  175. — Where  a  wife  posted  a  written  demand 
for  restitution  of  conjugal  rights  to  the  husband 
addressed  to  him  at  his  business  and  private  address, 
and  both  letters  were  returned  unopened  through 
his  solicitors,  who  refused  all  information  about 
him,  but  it  was  believed  ha  had  left  the  country, 
the  court  allowed  substituted  service  of  the  demand 
on  the  husband's  solicitors. — ^Tuckee*8  Petitiok, 
Be,  P.D,  &  Ad,D,,  656. 

13.  Practice— Sequestration  ^D:imajes  against  oh 
respondent — Interest  of  co-respondent  in  settlement— 
Motion  against  the  trustees, — The  right  of  seques- 
trators to  attach  moneys  alleged  to  be  held  by 
third  persons  for  the  judgment  'debtor,  but  denied 
by  them  to.  be  so  held,  cannot  be  deter ndaed  upon 
a  motion  in  the  suit  to  which  the  the  third  persons 
are  not  parties,  unless  they  appear  and  submit  to 
the  jurisdiction  of  the  court. 

So  held,  on  a  motion  by  sequestrators  against 
the  trustees  of  a  co-respondent's  marriage  settle- 
ment to  enforce  payment  of  damages  ordered  to  be 
paid  by  the  co-respondent  to  the  petitioner  in  a 
suit  for  dissolution  of  marriage. — Craiq  v.  Craio, 
P,D.  &  Ad,D,,  64. 

14.  Practice — Trial — Notice  of  setting  down  for— 
New  trial  Surprise — Divorce  Court  Rales,  rr.  44, 47. 
— The  solicitor  of  the  petitioner  for  a  divorce  wrote 
to  the  respondent's  solicitor  a  letter,  headed  with 
the  title  of  the  cause,  in  which  he  said,  "  I  have  set 
this  cause  down  for  trial."  No  other  notice  was 
served. 

Held,  that  this  letter  was  a  sufficient  notice, 
within  rule  44  of  the  Divorce  Court  Bules,  of  the 
cause  having  been  set  down  for  trial. 

The  respondent's  solicitor,  in  the  belief  that  a 
more  formal  notice  ought  to  be  given,  did  not  watch 
the  cause  list,  and  the  cause  came  on  for  trial  with- 
out his  knowledge,  and  a  decree  for  a  divorce  was 
made  in  the  absence  of  the  respondent.  She  applied 
for  a  new  trial  on  the  ground  of  surprise. 

The  court  ordered  a  new  trial  on  the  undertaking 
of  the  solicitor  personally  to  pay  the  costs  throvm 
away.— Fluister  v.  Fluistbe,  C,A, 

1 5.  Practice —  Wife*s  costs  — Husband* s  s uit —  IFi/c'a 
solicitor, — ^To  warrant  a  petitioner  (husband)  in 
opposing,  and  the  court  in  refusing,  the  usual  order 
for  a  wife's  costs,  it  is  not  necessary  to  show  *'  mis- 
conduct "  on  the  part  of  the  wife's  solicitor. 

A  solicitor  acting  for  the  wife  in  a  matrimonial 
case  is  not  entitled  to  rely  upon  his  client's  instruc- 
tions, but,  in  order  to  entitle  him  to  look  to  the 
husband  for  payment  of  the  wife's  costs,  he  must 
fairly  investigate  for  himself  the  various  points  put 
forward  by  the  wife  as  a  defence,  and  must  satisfy 
himself  in  regard  to  their  reasonableness. 

Under  the  particular  cu-cumstauces  of  the  case, 
the  usual  order  for  the  wife's  costs  was  refused,  and 
the  amount  in  court  was  ordered  to  be  paid  out  to 
the  husband  (the  petitioner). — Walkee  v.  Walker, 
P,D,  &  Ad,D, 

16.  Practice — Wife^s  costs, — ^Upon  a  husband's 
petition  for  divorce,  the  solicitor  for  the  wife  in- 
curred costs  which  were  taxed  and  ordered  to  be 
paid;  but  after  the  pleadings  were  dosed,  and 
before  the  cause  was  set  down,  the  petitioner, 
without  paying  them,  applied  for  and  obtained 
leave  to  proceed  in  formd  pauperis.  The  wife's 
solicitor  thereupon  took  out  a  summons  before  the 
judge  in  chambers,  calling  upon  the  petitioner  to 
»bow  cause  why  further  proceedings  should  not  be 
stayed  by  reason  of  the  petitioner  not  having  com- 
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plied  with  the  order  dated  the  8th  of  February, 
1897,  for  payment  of  £20  lis.  6d.  for  the  respond- 
ent's taxed  costs.  The  registrar  who  taxed  the  bill 
had  refused  to  order  a  stay  of  proceedings  in  the 
event  of  the  amount  not  being  paid  by  the  peti- 
tioner. 

The  judge  ordered  proceedings  to  be  stayed  until 
payment  of  the  wife^s  taxed  costs.— Joseph  v. 
Joseph,  P,D.  &  Ad.D. 

17.  Variation  of  aetUement — Death  of  p^itioner 
after  decree  absolute—Matrimonial  Causes  Act,  1859 
(22  &  23  Vict.  c.  en,  a.  6— Matrimonial  Causes  Act, 
1878  (41  Vict,  c.  19),  a.  3 — Conveyancing  and  Law  of 
Property  Act,  1881  (41  &  45  Vict,  c.  41),  s.  39.— A 
petitioner  (the  husband)  haTing  obtained  a  decree 
absolute  for  dissolution  of  marriage,  presented  a 
petition  to  vary  the  trusts  of  the  marnage  setUe- 
ment  and  to  carry  out  the  terms  of  an  agreement 
which  had  been  made  with  his  wife  on  the  hearing 
of  the  suit.  Shortly  afterwards  the  petitioner  died. 
An  application  was  made  by  his  le^al  personal 
representative  to  be  made  a  party  in  order  to 
oontinne  the  proceedings. 

Held,  that  the  court  has  no  jurisdiction,  under 
section  5  of  the  Matrimonial  Causes  Act,  1859,  and 
section  3  of  the  Matrimonial  Causes  Act,  1878,  to 
Older  the  legal  personal  representative  of  a  deceased 
petitioner  to  be  made  a  party  for  the  purpose  of 
continuing  proceedings  for  the  variation  of  the 
settlement.  The  Act  of  1859  was  intended  for 
the  benefit  of  living  persons  only,-— Thomson  v. 
Thomson,  C.-dt.,  134. 

18,  Variation  of  settlements  and  permanent  main^ 
ienance  —  Beport  of  registrar  —  Unsettled  property 
squandered — Income  from  settled  property — Large 
VTowjrtion  awarded, — Where  a  respondent  (husband] 
had  recently  squandered  the  bulk  of  the  property 
over  which  he  had  free  control,  the  court  awarded 
to  the  petitioner  more  than  one* third  of  the  income 
from  the  property  which  had  been  brought  into 
settlement  by  the  respondent  upon  the  marriage, 
and  further  ordered  that,  after  the  respondent's 
death,  the  award  should  be  increased  to  more  than 
one-half  of  that  income,  but  limited  dum  sola 
vixerit. — Bashall  v.  Bashall,  P.D.  <fe  Ad.D, 

See  alflo  Bankruptcy,  35 ;  Married  Woman,  4. 

DONATIO  MORTIS  CAUSl:^ 

Essentials  to  gift — Delivery  antecedent  to  gift,^^ 
The  rule  that  aelivery  of  a  chattel  is  essential  in 
order  to  constitute  a  valid  donatio  mortis  causd  is 
satisfied  by  an  antecedent  delivery  of  the  chattel 
alio  intuitu  to  the  donee.— Cain  v.  Moon,  Q.B.D, 

BASEMENT  :— 

Bight  of  way — Easement  in  gross — Covenant  with 
yearly  tenant  and  **  his  heirs  and  assigns  " — Altera- 
tion  of  grantee^s  interest  in  dominant  tenement — 
Estoppel, — A  grant  by  deed  of  a  right  of  way  to  a 
yeany  tenant  of  the  dominant  tenement  and  his 
heirs  and  amgnn,  will  not  determine  by  reason  of 
the  fact  that  the  yearly  tenant  of  the  dominant 
tenement  subsequently  acquires  the  fee  in  the 
dominant  tenement,— Bymeb  v,  MoIlboy,  Ch,D, 
Bomer,  J,,  411. 

ECCLESIASTICAL  LAW:— 

1.  Benefice  —  Vacancy  —  Sequestration  —  Profits 
accrued  during  vacancy, — The  incumbent  succeeding 
to  a  vacant  lienefice  has  a  right  of  action  against 
the  sequestrator  of  such  ben^ce  for  the  balance  oi 
profita  accrued  during  the  vacancy, — ^Bussell  v. 
Lay,  Q.B,D, 

2.  Brawling  in  churchyard-^** Any  person^' --^ 


Clergyman—^^  &  24  Vict,  c.  32,  s,  2.— The  preamble 
to  23  &  24  Vict.  c.  32  recites  that,  <<  Whereas  it  is 
expedient  to  abolish  the  jurisdiction  of  the  Ecclesi- 
astical Courts  of  England  and  Ireland  over  persons 
not  in  holy  orders  in  suits  for  brawling."  Section 
2  enacts  that  *'  any  person  who  shall  De  guilty  of 
riotous,  violent,  or  indecent  behaviour  ...  in 
any  churchyard  "  shall  be  liable  to  a  penalty. 

Held,  that  section  2  applies  to  persons  in  holy 
orders  as  well  as  to  laymen. — ^Yallanoey  v. 
Flbtcheb,  Q,B,D,,  367. 

3.  Churchwarden —  Criminal  suit — Duty  of  churchy- 
warden  with  respect  to  collections  at  morning  and 
evening  service — Alms  dish —  Usage  of  church — Control 
of  churchwardens  over  moneys  collected  for  church 
expenses, — By  the  accustomed  practice  of  a  parish 
church,  when  collections  from  the  congregation 
were  made  either  at  the  morning  or  the  evening 
service  on  Sundays,  the  collecting  bags  were 
brought  after  the  collection  up  to  the  chancel  steps 
and  placed  in  the  alms  dish  there  held  by  the 
minister  for  the  purpose  of  receiving  the  same  and 
placing  them  on  the  Communion  Table.  One  of 
the  churchwardens  of  the  parish  was  charged  in 
a  criminal  suit  with  having  committed  offences 
against  ecclesiastical  law  in  that  during  the  time 
he  held  office  he  had  at  the  morning  service  on  one 
Sunday  and  the  evening  service  on  another  Sunday 
vexatiously  refused  to  place  the  bag  in  which  he 
had  collected  money  from  the  congregation  in  the 
alms  dish  in  accordance  with  the  above  practice. 
At  the  hearing  these  charges  were  sufficiently 
proved. 

Held,  that,  in  so  deviating  from  the  practice  in 
use  in  the  matter,  the  respondent  had  offended 
against  the  laws  ecclesiastical,  and  that  he  ought 
to  follow  such  practice  for  the  future  unless  other- 
wise ordered  by  the  bishop. 

Where  collections  for  ordinary  church  expenses 
are  made  at  the  morning  and  evening  services  in 
parish  churches,  the  churchwardens  are  the  proper 
custodians  of  the  moneys  collected,  and  such 
moneys  should  be  placed  by  them  at  a  bank  to  an 
account  in  their  joint  names. — Howsll  v.  Hol- 
BOYD,  RD,  &  Ad,D. 

4.  Clergy  —  Discipline  —  Deprivation  —  Bishop* s 
jurisdiction, — The  jurisdiction  of  a  bishop  to  depose 
a  clergyman  from  holy  orders  under  section  8  of 
the  Clergy  Discipline  Act,  1892,  is  distinct  from  the 
jurisdiction  of  the  court  which  pronounces  the  sen- 
tence of  deprivation  under  that  Act.  -^  Beg.  v, 
Durham  (Bishop),  Q,B.D, 

5.  Diocesan  archives  —  Document  of  historical 
interest  to  foreign  State — Delivery  up, — A  manuscript 
book  called  the  *'  Log  of  The  Mayfiower,**  contain- 
ing a  history  of  the  voyage  of  that  vessel  to  America 
in  1620,  together  with  entries  of  births,  marriages, 
and  deaths  of  many  of  the  first  settlers  in  New 
Enffland,  was  amongst  the  archives  of  the  Diocese 
of  London  at  Fulham  Palace. 

Upon  petition  of  the  Ambassador  of  the  United 
States  the  MSS.  was  ordered  to  be  delivered  up  to 
the  United  States  upon  certain  conditions. — **  May- 
flower '*  (Loa  OP  the).  Be,  P,D,  A  Ad,D, 

6.  Faculty — CJiancel  screen — Confirmatory  faculty 
for  retention  of  chancel  screen  of  carved  figures  repre* 
senting  our  Lord  o^n  the  Cross,  the  Virgin  Mary,  and 
St,  John — Bepresentation  of  historical  scene  not  likely 
to  be  object  of  superstitious  reverence,^~A  fi^re  of  our 
Lord  upon  the  Cross  was  in  1880  placed  in  a  parish 
church  above,  and  on  the  centre  of  the  screen 
separating  the  chancel  from  the  nave ;  and  in  1893 
there  were  placed  on  one  side  thereof  a  figure  of 
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the  Virgin  Mary,  and  on  the  other  side  thereof  a 
figure  of  St.  John.  All  the  figures  were  carved  in 
wood,  were  about  2ft.  9in.  in  height,  the  central 
figure  being  rather  higher  than  the  two  others,  and 
1^1  had  been  placed  in  the  church  without  the  sane-- 
tion  of  a  faculty.  There  was  not  in  the  church 
anything  of  the  nature  of  a  rood-loft  or  rood- 
stairs,  and  no  candles  were  round  or  in  front  of  the 
figures.  In  1896  the  rector  and  churchwarden  of 
the  parish  instituted  a  cause  of  faculty  praying  the 
Ordinary  to  authorize  by  faculty  the  retration  of 
the  three  figures  on  the  screen,  and  filed  affidavits 
stating  that  the  services  of  the  church  had  been 
conducted  in  accordance  with  the  directions  of  the 
Book  of  Common  Prayer,  and  that  there  was  not 
and  had  not  been  anything  in  the  said  services  or 
in  the  attitude  of  those  attending  ike  services  to 
indicate  or  suggest  any  probability  of  worship, 
adoration,  or  any  superstitious  reverence  being  paid 
to  the  figures  on  the  screen.  No  person  appeared 
to  oppose  the  grant  of  the  faculty. 

The  Chancellor  of  the  Diocese  of  Norwich  ordered 
the  faculty  to  issue  as  prayed. — Babsham  (Reotob) 
V.  Pabishioneba  of  Same,  F,D,  &  Ad.D. 

7.  Faculty  —  DUcretUm  — Refusal  of  faculty  — 
Chancel  screen  gates  —  Figures  on  chancel  screen 
representing  our  Lord  upon  the  Cross,  the  Virgin 
Mary,  and  8t»  John  —  Evidence  —  The  Church 
Building  Ad,  1845  (8  &  9  Vid.  c.  70),  «.  l-Seled 
vestry — Effect  of  resolution  of  meeting  of  pew-renters 
of  parochial  chapel  of  ease, — A  petition  by  the  vicar 
and  churchwardens  of  the  parish  church  of  B.,  and 
the  chapelwardens  of  a  chapel  of  ease  in  the  parish 
of  B.,  asking  for  a  faculty  to  authorize  the  erection 
in  the  chapel  of  a  chancel  screen  with  gates,  and 
with  a  crudfiz  and  figures  of  the  Virgin  Mary  and 
St.  John  placed  on  top  of  the  screen,  was  supported 
by  a  resolution  of  a  meeting  of  the  pew-renters  of 
the  chapel.  The  vestry  for  ecclesiastical  purposes 
of  the  parochial  area  in  which  both  the  parish 
church  and  the  chapel  of  ease  were  situate,  was 
a  select  vestry  of  the  whole  civil  parish  of  B., 
which  comprised  a  larger  area  than  the  parochial 
area  above  mentioned,  and  the  vestry  had  passed 
no  resolution  either  in  favour  of  or  against  the 
grant  of  the  faculty. 

Held,  (1)  that  a  resolution  of  the  select  vestry 
might  be  dispensed  with;  (2)  that  a  faculty  for 
chancel  screen  gates  ought  not  to  be  granted  ;  (3) 
that  a  faculty  for  a  crucifix  with  or  without  figures 
on  either  side  placed  on  a  chancel  screen  ought  not 
to  be  granted.  —  Bichmomd  (Vicab  of)  and 
Chapelwabdkhs  of  St.  Matthias,  Bichmond  v. 
All  Pbbsons  haying  Intebest,  &g.,  Q,B,D. 

8.  Faculty  —  Jurisdidion  —  Affixing  of  military 
colours  to  walls  of  chancel  of  parish  church — Interest 
— Member  of  Parliament — 8t.  Margaret* s,  Westminster 
—  Churchwardens  —  Confirmatory  faculty*  —  The 
Ordinary  has  jurisdiction  to  authorize  by  faculty 
the  affixing  of  military  colours  as  church  ornaments 
to  the  walls  of  the  chancel  of  a  parish  church  where 
it  appears  that  a  former  rector  of  the  church  has 
approved  of  their  bein^  placed  in  the  chanceL 

The  rector  of  a  parish  church  has  no  legal  right 
without  the  sanction  of  a  faculty  to  remove  out  of 
the  chancel  church  ornaments,  such  as  military 
colours,  placed  there  without  a  faculty  in  a  per- 
manent position  with  the  concurrence  of  a  former 
rector  and  former  churchwardens. 

A  member  of  the  Commons  House  of  Parliament 
has  a  sufficient  interest  to  institute  a  faculty  suit  in 
respect  of  alterations  in  or  additions  to  the  parish 
church  of  St.  Margaret's,  Westminster. 

Stmhle,  the  cbuicL wardens  of  a  palish  church  to 


which  military  colours,  no  longer  required  for  me 
in  her  Majesty's  service,  have  been  presented,  have 
vested  in  them  the  legal  property  in  the  colours  for 
the  purpose  of  safe  custody  in  all  cases  where  the 
colours  are  not  affixed  to  the  freehold. — ^Vinckht 
v.  Eyton,  P.D,  <fc  Ad,D. 

9.  FacuUy—Bestoraiion  of  chancel  screen— Figurei 
of  our  Lord  upon  the  Cross,  8t.  Mary,  and  8t.  John— 
Architectural  decorations  not  likely  to  be  abused  by 
superstitious  reverence. — A  crucifix  with  the  accom- 
panying figures  of  the  Virgin  Mary  and  St.  John  is 
not  forbidden  by  law  to  be  erected  on  a  dumoel 
screen,  but  may  be  placed  in  that  position  in  a 
parish  church  under  a  faculty  where  the  Ordinary 
IS  satisfied  that  it  is  not  likely  to  be  abused  by 
superstitious  reverence  being  paid  to  it. 

A  faculty  authorizing  the  restoration  in  a  parish 
church  of  a  stone  chan<^  screen  or  interior  chancel 
arch  of  pre-Beformation  date  by  placing  on  three 
existing  pedestals  springing  from  ornamental 
tracery  in  the  upper  x)arts  of  such  screen  or  interior 
arch  three  stone  figures  without  gilding  or 
painting,  each  two  feet  three  inches  high — one,  the 
central  figure,  representing  our  Lord  upon  the 
Cross,  and  the  other  two  representing  respectively 
the  Virgin  Mary  and  St.  John — was  granted  b^  the 
Consistory  Court  of  St.  Albans  on  the  Ordinary 
being  satisfied  that  the  figures  would  be  for  the 
purpose  of  architectural  decoration  only,  and  that 
there  was  no  ground  for  reasonable  apprehension 
that  they  wocdd  be  abused  or  made  the  subject  of 
superstitious  reverence. — Qbbat  Babofisld  (Vigab 
of)  v.  All  haying  Intebest.— P.2>.  db  Ad,D. 

10.  Pew — Chancel — Ancient  pew-— Bight  appoint' 
ment  to  narish — Prescription — Repair, — ^The  claimant 
of  a  right  of  prescription  to  a  pew  in  the  chancel  of 
a  puish  church  in  respect  of  his  ownership  and 
occupancy  of  an  ancient  house  in  the  parish,  must, 
as  against  l^e  Ordinary,  prove,  not  merely  exclu- 
sive possession  of  the  pew  by  himself  and  his  pre- 
decessors, but  idso  some  act  of  user  or  assertion  of 
right  inconsistent  with  mere  possession  by  permis- 
sion of  the  churchwardens.  The  right  to  such  a 
pew  is  subject  to  the  burden  of  repair,  but  it  is  not 
necessary  to  prove  actual  repair  where  evidence 
is  given  of  other  such  acts  of  user  or  assertion  of 
proprietary  right,  repair  being  only  one  of  many 
possible  acts  of  user.  Upon  such  proof  being  given, 
a  lost  faculty  should  be  presumed. 

The  removal  of  the  woodwork  of  a  pew  in  the 
chancel  and  the  substitution  of  chairs  for  the 
former  seats  is  an  act  of  ownership  or  assertion  of 
proprietary  right  inconsistent  with  any  right  in  the 
Or<unary,  and,  together  with  exclusive  possesskm, 
is  sufficient  to  prove  the  claimant's  right;  such 
removal  will  not  amount  to  an  abandonment  of  the 
right,  unless  it  be  coupled  with  droumstanoes  indi- 
cating an  intention  to  abandon. 

Be-lining  a  pew  is  not  an  act  of  repair. 

8mhle,  per  Charles,  J. :  The  right  of  the  lay 
rector  to  the  chief  seat  in  the  chancel  of  the  paridi 
church  is  not  confined  to  a  single  seat  for  his  pei^ 
sonal  occupation. — Stileman-Qibbabd  v.  Wilkih- 
SON,  Q.B,D. 

11.  8imxmy—' Immorality -^Clerical  SuUcnatiou 
Ad,  1865 — False  declaration  against  simony — Clergy 
Discipline  Ad,  1892  r56  &  56  Vid.  c.  82),  sa.  2,  12. 

H^d,  that  in  order  to  punish  the  offence  of 
simony  in  a  clerk,  resort  cannot  be  had  to  the 
provisions  of  the  Clergy  Discipline  Aot  of  1892, 
but  proceedings  must  still  be  taken  under  the  Act 
of  1840.  The  immorality  against  which  the  Act  of 
1892  is  directed  is  so  defined  by  sections  2  and  12 
as  to  exclude  simony  from  its  scope* 
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Held,  also,  that  a  false  declaration  against  simony 
under  the  Clerical  Subscription  Act  of  1865  cannot 
be  isolated  from  the  charge  of  simony  and  brought 
within  the  scope  of  the  Act  of  1892. — Beitefioed 
Clbbkv.  Les,  p.  (7. 

12.  Use  of  hlcuk  goum  in  pulfit — Conditional  be- 
quest of  money — Legality* — It  is  not  illegal  for  a 
clergyman  of  the  Church  of  England  to  wear  the 
black  gown  while  preaching ;  and  a  condition  re- 
qniiing  him  to  do  so  attached  to  a  bequest  of  pro- 
perty for  his  benefit  is  not  an  Illegal  or  impossible 
condition.— Robinson,  Be,  Wright  v.  Tuqwell, 
CA.,  181. 

EJUSBEM  GENERIS.— Bee  Gaming,  3,  4. 

JBLBCTION  LAW  :— 

1 .  Ilegiatraiion — Farliament — Franchise — Borough 
vote — JDiagualtfying  alma — Almspeople  in  aXmshouees 
— Landa  vested  in  almspeople — Reform  Act,  1832  (2  & 
3  Will.  4,  c.  45),  a.  36.— By  a  grant  of  lands  a 
charity,  known  as  the  Charterhouse  Hospital,  was 
established  at  Hull  for  a  number  of  poor  men  and 
women,  and  the  condition  for  election  to  the  charity 
was,  and  still  is,  that  the  persons  should  be  '*  feeble 
or  old,   so  long  as  they  are  necessitous."      The 
lands,  including  the  Charterhouse  Hospital  itself, 
were,  and  still  are,  Tested  in  the  master  and  iJms- 
men  themselyes,  and  form  the  source  of  the  revenue 
of  the  charity.    Under  the  scheme  at  present  in 
force  the  almsmen   were  appointed  by  the  town 
oonncil  and  were  removable  by  them,  but  the  power 
of  removal  had  never  been  exercised.    The  alms- 
men receive  a  weekly  allowance  out  of  the  revenues 
of  the  charity,  and  each  occupy  a  separate  room  in 
the  Hospital  House,  which  room  is  separatelv  rated, 
but  the  rates  are  paid  out  of  the  charity  funds.  The 
almsmen  had  hitherto  always  voted  at  parliamentary 
electionB  without  obiection. 

Held,  that  the  almsmen,  the  recipients  of  this 
charity,  were  not  disqualified  by  the  receipt  of  alms 
within  section  36  of  the  Reform  Act,  1832. 

Harrison  v.  Carter,  25  W.  B.  182,  2  C.  P,  D.  26, 
distinguished. —  Cowan  v,  KiNasTON-UFON-Huix 
(TowK  Clerk),  Q.B.D.,  413. 

2.  Registration  —  Parliament  —  Franchiae — Obfec- 
tion  to  name — Closing  the  liat — Parliamentary  and 
Municipal  Registration  Act,  1878  (41  &  42  Vict.  c.  26), 
«•  40,  Biib-aectiona  8,  9,  10,  11. — A  revising  barrister 

£i>Ye  notice  that  his  court  would  be  held  on  certain 
ya,  and  that  after  the  last  sitting  the  lists  would 
be  doeed.  This  was  done,  and  on  the  day  after 
the  liata  were  closed  the  revising  barrister  sat 
for  the  puri>ose  {inter  alia)  of  expunging  from  the 
list  the  names  of  those  persons  whose  names  had 
been  objected  to  and  who  had  not  appeared  and 
announced  their  intention  of  contesting  the  objec- 
tion at  the  previous  sittings.  On  the  name  of  S. 
beings  called  evidence  was  ffiven  of  the  service  of 
the  notice  of  objection,  and  8.  thereupon  claimed 
to  be  beard  in  answer  to  the  objection.  The  revis- 
ing barriBter  refused  to  hear  him  and  expunged  his 


Held,  that  a  mandamus  would  not  be  granted  to 
compel  the  revising  barrister  to  state  a  case  on  the 
qneetion  whether  or  not  he  was  right  in  expung^g 
the  name  of  S.  from  the  list. — Beg.  v,  Soden, 
Q.B.D.,  234. 

3.  Begistration  —  Parliament  —  Franchiae  —  Old 
lodger  claim — Omiasion  of  part  of  declaration — Mia^ 
take — Bower  of  amendmient  —  Parliamentary  and 
Municipal  Registration  Act,  1878  (41  &  42  Vict.  c. 
26),  •.  28,  subsection  2. — Where  an  old  lodger, 
wboee  name  was  on  the  existing  register,  sends  in 


within  the  proper  time  for  old  lodger  claims  a 
claim  in  respect  of  the  same  lodgings,  but  by 
mistake  omits  to  state  in  the  declaration  of  the 
claim  that  he  is  on  the  register  of  electors  in 
respect  of  the  same  lodgings,  and  that  he  desires  to 
have  his  name  inserted  on  the  old  lodger  list,  the 
revising  barrister  has  power  to  correct  the  mistake 
by  inserting  in  the  declaration  the  omitted  state- 
ment.—Francis  v.  Metcalfe,  Q.B.D.,  174. 

4.  School  Board — Ballot  papers — Voting  by  crosses 
— Mode  of  counting — Ballot  papers  not  officially 
stamped  or  cancelled — Elementary  Education  Acts -^ 
General  Order  of  Privy  Council  on  Education,  Ist 
August,  lS9o— Ballot  Act,  1872  (36  &  36  Vict.  c. 
33),  s.  2. — In  counting  the  numerical  value  of  the 
crosses  on  the  ballot  papers  at  a  school  board  elec- 
tion, at  which  voters  can  g^ve  all  their  votes  to  one 
candidate,  or  distribute  them,  and  can  vote  by 
numbers  in  lieu  of  a  cross,  each  cross  must  be 
counted  as  one  vote  and  no  more. 

Ballot  papers  which  bear  no  official  mark,  stamp, 
or  perforation  ought  to  be  rejected  under  section  2 
of  the  Ballot  Act,  1872 ;  and  ballot  papers  which 
have  not  been  cancelled  ought  to  be  rejected,  as 
there  is  no  evidence  they  were  ever  in  the  ballot 
boxes.— Morris  v.  Beves,  Q.B.D.,  430. 

EMPLOYEBS'    LIABILITY   ACTS.— See   County 
Court,  5  ;  Master  and  Servant,  2,  3. 

ESCHEAT.— See  Intestates'  Estates  Act. 

ESTOPPEL:— 

Settlement  of  land  by  grantor  having  no  title — 
Acquisition  of  poaaeaaory  title  by  tenant  for  life — 
Righta  of  remaindermen — Statute  of  Limitations — 
3  &  4  Will.  4,  c.  27,  a.  34.— A.  obtained  in  1867 
possession  of  land  under  a  settlement  made  in  1842 
whereby  an  estate  was  limited  to  him  for  life,  with 
remainder  over.  The  settlor  had  no  title  to  the 
land  in  question. 

Held,  that  A.,  and  those  claiming  through  A., 
were  estopped  from  setting  up  as  against  the 
remaindermen  any  title  adverse  to  the  deed  of 
settlement — e.g.,  a  title  by  possession  under  the 
Statutes  of  Limitation. 

Eawksbee  v.  Hawksbee,  11  Hare  230,  and  Board 
V.  Board,  22  W.  B.  206,  L.  B.  9  a  B.  48,  approved 
and  adopted.— Dalton  v.  FrrzGERALD,  C.A.^  685. 

See  also  Bankruptcy,  2 ;  Company,  29,  42 ; 
Easement ;  Vendor  and  Purchaser,  9. 

EXECTJTOB  :— 

1.  Acknowledgment  of  debt  by  one  of  several-^ 
Statutea  of  Limitation — 9  Geo,  4,  c.  14,  s.  1 — 19  & 
20  Vict.  c.  97,  s.  14. — An  acknowledgment  within 
Lord  Tenterden's  Act  of  a  debt  of  a  testator  by 
one  of  several  executors  is  sufficient  to  take  the  case 
out  of  the  Statutes  of  Limitation. — Maodonald, 
Be,  Dick  v.  Fraser,  Ch.D.  Stirling,  J.,  628. 

2.  Acting  before  probate — Delay  in  proving  will—' 
Wilful  defautt.—A  testator  died  in  1882,  and  his 
will  was  proved  (by  one  only  of  three  executors 
named  in  the  will)  in  1889.  A  policy  on  the 
testator's  life  could  not  be  got  in  unm  probate  was 
obtained,  and  meanwhile  interest  at  the  rate  of 
5  per  cent,  was  paid  upon  the  debt  of  the  testator. 

Held,  that  this  delay  in  proving  the  will  and 
getting  in  the  money  due  upon  the  policy  did  not 
amount  to  wilful  default. 

Two  persons  named  as  executors  in  the  will 
wrote  a  letter  in  conjunction  with  the  executor  who 
eventually  proved  asking  the  assurance  office  to 
pay  the  policy  to  a  creditor  of  the  testator. 
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Held,  that  all  three  had  acted  as  executors. — 
Stevens,  Eb,  Cooke  v.  Stevens,  OLD.  North,  J., 
284. 

3.  Administration— Alleged  wilful  default— Acting 
"  honesUy  and  reasonably  " — **  Fairly  to  he  excused  " 
—Judicial  Trustees  Act,  1896  (59  &  60  Vict.  c.  35J, 
s,  3. — Where  the  executor  of  a  deceased  solicitor 
was  bond  fide  and  on  reasonable  grounds  satisfied 
that  he  could  not  maintain  an  action  against  a  client 
of  his  testator  to  recover  costs  incuired  in  an  ad- 
ministration action  and  owing  to  the  testator,  there 
being  an  arrangement  between  the  testator  and  the 
client  to  the  effect  that  the  latter  should  not  be 
personally  liable  to  the  testator  for  the  costs,  except 
in  the  event  of  his  being  unable  to  recover  the  same 
in  the  administration  action. 

Held,  that  the  executor  was  not  guilty  of  any 
wilful  default ;  but  that  even  if  the  executor  was 
technically  liable  for  a  breach  of  trust,  then  under 
section  3  of  the  Judicial  Trustees  Act,  1896,  he, 
having  acted  honestly  and  reasonably,  ought  fairly 
to  be  excused.— BoBEBTS,  Be,  Knight  v.  Bobebts, 
C.A. 

3a.  Costs — Action  against  executor  and  residuary 
legatees— SeparcUe  defence  by  executor, — Costs  incurred 
by  an  executor,  who,  to  meet  a  possible  charge  of 
devastavit,  separately  defends  an  action  brought 
jointly  against  residuary  legatees  and  himself,  are 
not  '*an  outlay  in  the  strict  line  of  his  duty" 
towards  his  cestui  que  trust;  and  he  cannot  call 
upon  them  to  indemnify  him  in  respect  of  his 
expenditure. — Hoseqood  v,  Pedleb,  Q.B.D, 

4.  Deposit  in  Post  Office  Savings  Bank — Nomina-- 
Hon  by  a  testatrix  of  an  executor  named  in  her  will — 
Evidence  rebutting  presumption  of  gift — Savings  Bank 
Act,  1887  (60  &  51  Vi^t.  c.  40)  s.  3.— Where  a  testa- 
trix subsequent  to  the  execution  of  her  will  filled 
up  a  nomination  in  the  prescribed  form  of  the 
amount  (being  under  £100)  due  to  her  by  the  Post 
Office  Savings  Bank  at  her  decease,  in  favour  of 
one  of  her  executors,  and  there  was  sufficient  evi- 
dence to  rebut  the  presumption  that  such  executor 
should  receive  such  amount  as  »  gift,  it  was  held 
that  he  received  the  same  in  his  capacity  of  executor, 
and  he  was  ordered  to  account  for  the  same  ac- 
cordingly,—Bead,  Be,  Ttjeneb  v.  Bead,  Ch.D, 
Stirling,  J, 

5.  Devisee — Fixtures — Tapestry. — ^Tapestry  on  the 
walls  of  a  room  in  a  faxmly  mansion,  which  was 
called  the  **  Tapestry  Boom,"  had  about  a  century 
ago  been  affixed  to  the  walls  of  the  room  in  a 
manner  that  skilled  witnesses  said  would  now  be 
used  if  it  was  required  to  fix  tapestry  permanently. 
The  mansion-house  had  been  settled  by  the  will  of 
a  former  owner  in  strict  settlement,  but  the  will 
made  no  mention  of  the  tapestry.  The  tapestry 
was  claimed  as  a  chattel  by  the  residuary  legatee  of 
the  will  as  against  the  devisee  of  the  mansion- 
house. 

Held,  that  as  regards  fixtures  a  claim  by  an 
executor  against  a  devisee  was  on  the  same  footing 
as  a  dsim  by  an  executor  against  an  heir ;  that  on 
the  evidence  in  this  case  the  tapestry  was  a  fixture 
and  passed  under  the  devise  of  the  mansion ;  and 
that  the  case  fell  within  the  principle  of  the 
decisions  relating  to  claims  to  fixtures  as  between 
executor  and  heir,  and  was  covered  by  the  decision 
in  D'Eyncourt  v.  Gregory,  15  W.  B.  186,  L.  B.  3 
Eq.  382.— Nobton  v,  Dashwood,  Ch.D,  Chitty,  J. 

6.  Injunction  restraining  bankrupt  executor  from 
acting — Application  by  co-executor — No  receiver, — 
Upon  the  application  of  one  execQt:>r  for  an  in- 
junction to  restrain  his  bankrupt  and  defaulting 


co-executor  from  acting,  the  court  has  jurisdiction 
to  grant  the  injunction  without  having  recourse  at 
the  same  time  to  the  appointment  of  a  receiver  of 
the  testator's  estate.- BowEN  v.  Phillips,  C%.Z>, 
Ktkewich,  J,,  286. 

7.  Bdainer — Legatee  debtor  to  testator — Bankruptcy 
of  legatee, — A  father  deposited  with  a  bank  a  sum  A 
£2,400  (money  of  his  own)  as  a  continuing  security 
for  any  amount  which  might  from  time  to  time  oe 
owing  to  the  bank  by  a  firm  in  which  two  of  his 
sons  were  the  only  partners.  Interest  on  the 
deposit  was  from  time  to  time  paid  by  the  bank  to 
the  father.  By  his  will  the  father  gave  legacies 
and  shares  of  residue  to  the  two  sons.  At  the  date 
of  his  death  the  sons  owed  £8,858  to  the  bank,  and 
the  sons  were  afterwards  adjudicated  bankrupts. 
The  bank  proved  in  the  bannuptcy  for  the  whole 
£8,858.  No  dividend  having  yet  been  paid  in  the 
bankruptcy,  but  it  being  admitted  to  be  improbable 
that  the  estate  would  realize  enough  to  pay  the 
bank  in  full,  and  that  the  bank  would  ultimately 
appropriate  the  deposit  of  £2,400  towards  the 
payment  of  the  firm's  debt. 

Held,  that  the  trustees  of  the  father's  will  were 
not  entitled  to  retain  the  legacies  and  shares  therein 
bequeathed  to  the  sons  against  the  liability  of  the 
father's  estate  as  surety  to  the  bank,  but  that  the 
trustee  in  the  bankruptcy  was  entitled  to  receive 
those  legacies  and  wares. — Binns,  Be,  Les  v. 
BiNNS,  Gh.D,  North,  J. 

8.  Will — Administrator  pendente  lite — Appoint- 
ment by  Probate  Division  —  Suing  admimstrator 
pendente  lite  in  Chancery  Division — Motion  to  stay 
action— Court  of  Probate  Act,  1857  (20  &  21  VicL  c 
77),  ss,  70,  71. — An  administrator  pendente  lite  of 
the  personal  estate  of  a  deceased  appointed  by  the 
Probate  Division  may  be  sued  by  creditors  of  the 
estate  in  the  Chancery  Division  without  leave. — 
ToLEMAN,  Be,  Webtwood  V,  Bookeb.  Oh,D, 
NoHh,  J,,  548. 

See  also  Inland  Bevenue,  12. 

FACTOBl  :— 

1.  Cotton  doth  factory — Justices — MitigcUix>n  of 
penalties — Summary  Jurisdiction  Act^  1879  (42  &  43 
Vict.  c.  49),  s.  ^—Cotton  Cloth  Factories  AU,  1889 
(52  &  63  Vict.  c.  62),  s.  13.— Section  13  of  the 
Cotton  Cloth  Factories  Act,  1889,  enacts  that,  "If 
in  the  case  of  any  cotton  doth  factory^  there  is  a 
contravention  of,  or  non-compliance  with,  any  of 
the  provisions  of  this  Act,  the  inspector  shiall  give 
notice  in  writing  to  the  occupier  of  the  same  of  the 
acts  or  omissions  constituting  the  contravention  or 
non-compliance,  and  if  such  acts  or  omissions,  or 
any  of  them,  are  continued  or  not  remedied,  or  ars 
repeated  within  twelve  months  after  suoh  notioe 
has  been  given,  the  occupier  of  such  factory  shall  be 
liable,  on  summary  conviction,  for  the  first  offence, 
to  a  penalty  of  not  less  than  five  pounds  nor  more 
than  ten  pounds,  and  for  every  subsequent  offence 
to  a  penalty  of  not  less  than  ten  pounds  nor  mors 
than  twenty  pounds." 

On  a  summons  taken  out  under  the  above 
section,  justices  at  petty  sessions  convicted  the 
defendants  of  a  first  offence,  but,  holding  that  they 
had  discretionary  power  under  section  4  of  the 
Summary  Jurisdiction  Act,  1879,  to  do  so,  they 
reduced  the  fine  to  twenty  shillings. 

Held,  that  the  justices  had  acted  wrongly. 
Section  4  of  the  Summary  Jurisdiction  Act,  1879, 
does  not  apply  to  sectioh  13  of  the  Cotton  doth 
Factories  Act,  1889.  A  particular  and  a  serious 
offence  is  created  by  section  13,  and  when  sndi 
offence  is  committed  the  magistrates  have  no  power 
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to  reduce  the  penalty  under  the  provisions  of 
Beotion  4  of  the  Summary  Jurisdiotion  Act. — 
OfiBOBir  V.  Wood,  Q.B.D,,  319. 

2.  Dangerous  machinery — Factory  and  Workshop 
AcU,  1878  (41  &  42  Vxd.  c.  16),  «.  5 ;  1891  (54  &  55 
Vict,  c.  75),  s,  6. — Under  section  5  of  the  Factory 
and  Workdiop  Act,  1878,  as  amended  by  section  6 
of  the  Factory  and  Workshop  Act,  1891,  <<  all  dan- 
gerous parts  of  the  machinery  "  in  a  factory  must 
either  be  securely  fenced  or  be  in  such  a  position  or 
of  such  oonstruotion  as  to  be  equally  safe  to  ever^ 
person  employed  in  the  factory  as  they  would  be  if 
they  were  securely  fenced. 

Held,  that,  altnough  a  part  of  a  machine  might 
not  be  dangerous  in  the  ordinary  course  of  its 
working,  yet  it  might  be  a  "  daneerous"  part  of  a 
machine  within  the  meaning  of  Sie  Acts  if,  owing 
to  external  causes  or  to  the  negligence  of  a  work- 
man, it  was  liable  to  cause  accidents. — ^Hindle  v. 
BiBTWISTLK,  Q.B.D,,  207. 

3.  Workshops — Work  carried  on  in  workshop  on 
Sunday — '*  Open  for  traffic  on  Sunday  " — Meaning  of 
^Factory  and  Workshop  Act,  1878  (41  &  41  Vict.  c. 
16),  s,  51. — The  occupier  of  a  workshop,  who  was 
of  the  Jewish  religion,  employed  a  woman  of  the 
Jewish  religion  to  work  in  his  workshop  on  Sun- 
day. The  business  carried  on  was  the  making  of 
buttonholes  on  garments  for  tailors,  and  garments 
were  carried  to  and  from  the  shop  on  Sunday  in 
pursuance  of  prior  arranffoments ;  but  no  arrange- 
ments, payments,  or  settlements  were  made  with 
any  customers  or  other  persons  on  the  Sunday. 

Held,  that  the  workshop  was  not  **  open  for 
traffic  on  Sunday "  within  the  meaning  of  section 
section  51  of  the  Factory  and  Workshop  Act,  1878. 
— QOLDBTKIN  v.  Vauqhan,  Q,B,D.,  399. 

inNANCB  ACT,  1894.— See  Inland  Revenue,  2-7. 

IISHBRY:— 

1.  Licence — Profit  a  prendre — Incorporeal  here- 
ditament— Bight  of  action  hv  grantee, — The  plain- 
tifib  were  the  lessees  by  deed  for  a  term  of  years  of 
**  the  exclusive  right  of  fishing  "  in  a  specified  part 
of  the  River  Colne,  with  a  proviso  that  *'  the  right 
of  fishing  hereby  granted  shall  only  extend  to  fair 
rod  and  line  angling,  and  to  netting  for  the  sole 
purpose  of  j^rocuring  fish-baits."  The  defendants 
discharged  mto  the  river  water  loaded  with  mud 
and  sediment,  which  drove  away  the  fish  and 
injured  the  spawning  beds. 

Held,  that  the  grant  to  the  plaintifEii  was  not  a 
mere  licence  to  fish,  but  a  right  to  fish  and  carry 
away  the  fish  caught;  that  this  was  a  profit  a 
prendre,  and  an  incorporeal  hereditament ;  and  that 
the  plaintifls  were  entitled  to  an  injunction  and 
damages  against  the  defendants. — Fitzgesald  v. 
FiRBANK,  O.A. 

2.  Sea  fisheries — "  Taking  " — *•  Bemoving  from  t?ie 
fishery  "—Sea  Fisheries  (Shell  Fish)  BegtUation  Act, 

1894  (57  &  58  Vict.  c.  26),  s.  1.— The  tflJdng  of  shell 
fish  from  the  bed  in  which  they  were  found,  with 
the  intention  of  taking  them  away  altogether, 
amounts  to  a  removal  of  such  shell  fish  from  the 
fishery  within  bye-laws  made  under  section  1  of 
the  Sea  Fisheries  (Shell  Fish)  Regulation  Act,  1894 
(57  &  58  Yict.  c.  26),  even  though,  as  a  matter  of 
fact,  the  shell  fish  were  in  the  result  not  actually 
taken  away.— Thomson  v.  Bubns,  Q,B.D, 

3.  Several  fishery  —  Tidal  river  —  Orant  from 
Crown — Surrender  by  subject — Evidence  —  User,  — 
From  the  finding  of  an  inquisition  in  1540  there 
was  clear  evidence  of  the  existence  at  and  prior  to 


that  date  of  a  several  fishery  in  tidal  waters,  which 
had  been  surrendered  to  the  Crown.  Bv  subse- 
quent instruments  of  titie  this  several  fishery  was 
identified  with  that  claimed  by  the  plaintiff,  who 
proved  documentary  title  thereto.  The  evidence 
satisfied  the  court  that  a  several  fisheiy  was  in  fact 
held  and  enjoyed  in  accordance  with  the  docu- 
mentary titie. 

Held,  that  the  plaintiff  had  established  his  right 
to  the  several  fishery  claimed. — TiGHS  v,  SnnroTT, 
M,B.  (Ir,). 

FIXTURE:- 

1.  Mortgagor  and  mortgagee — QtU'cngine  fixed  to 
the  soil — Intention  of  affixers,  how  far  material — 
Bight  of  owner,  by  contract  vnth  mortgagor,  to  remove 
engine — Mortgagee  taking  possession  without  notice  of 
contract. — A  gas-engine  which,  for  the  purpose  of 
convenient  working,  is  fixed  to  a  concrete  bed  by 
means  of  screws  and  bolts,  becomes  by  such  attach- 
ment a  fixture  and  part  of  the  soil.  A  mortgagee 
of  the  land  is  therefore  entitied,  on  taking  posses- 
sion of  the  land,  to  take  possession  also  of  the 
engine,  notwithstanding  that  the  latter  is  the  pro- 
P^ty  of  a  third  person,  and  that  by  an  agreement 
m  writing  between  that  third  person  and  the  mort- 
gagor (of  which  the  mortgagee  had  no  notice)  the 
engine  is  not  to  become  the  property  of  the  mort- 


Jumberland  Union  Banking  Co.  v.  Maryport  He~ 
matite  Iron  Co.,  40  W.  R.  280,  [1892]  1  Oh.  415, 
questioned. 

Wood  V.  Hewett,  8  Q.  B.  913,  and  Lancaster  v.  Eve, 
7  W.  R.  260,  5  C.  B.  N.  S.  717,  discussed.— Hob- 
son  v.  GOBRINQE,  C.A.,  356. 

2.  Tenant  for  life  and  remainderman — Mansion" 
house — Natural  history  museum — Stuffed  birds  and 
animaU. — Specimens  of  stuffed  birds  and  animals 
which  form  part  of  a  natural  history  collection  in  a 
museum  bu&t  on  to  the  mansion-house,  are  not 
fixtures  so  as  to  devolve  with  the  freehold  under 
the  limitations  of  the  settiement. — Hell  (Yisooitnt) 
V.  BXTLLOCK,  Ch.D.  Kekewich,  J.,  587. 

See  also  Executor,  5 ;  Landlord  and  Tenant,  11. 
FOOD.— See  Adulteration,  2-4. 
FOREIGN  ENLISTMENT. -See  Criminal  Law,  5. 

FRAUDS,  STATUTE  of  :— 

Absolute  conveyance — Trust  —  Proof  by  parol  evi" 
dence — Fraud — Laches — Delay — Frauds,  Statute  of,  s. 
7. — Certain  estates  in  Ceylon  to  which  the  plaintiff 
was  entitled  subject  to  a  mortgage  were  m  1873 
sold  by  the  mortgagees  to  the  defendant,  and  were 
conveyed  to  him  by  a  conveyance  absolute  in  form. 

Held  (reversing  the  decision  of  Kekewich,  J.), 
that  upon  the  facts  the  defendant  took  the  property 
as  a  trustee  for  the  plaintiff. 

Held,  also,  that,  notwithstanding  section  7  of  the 
Statute  of  Frauds,  it  is  competent  for  a  person 
claiming  land  conveyed  to  another  and  alleging 
fraudulent  breach  of  trust  to  prove  by  par<3 
evidence  that  it  was  conveyed  upon  trust  for  the 
claimant. 

Bartlett  v.  Picker sgill,  1  Eden  515,  overruled. 

Held,  further,  that,  there  being  an  express  trust, 
mere  delay  by  the  plaintiff  in  seeking  to  enforce 
her  rights  was  no  bar  to  her  claim. 

Erkinger  v.  New  Sombrero  Phosphate  Co.,  27  W.  R. 
65,  3  App.  Cas.  1218,  and  Lindsay  Petroleum  Go.  v. 
Hurd,  22  W.  R.  492,  L.  R.  5  P.  C.  221,  discussed. 
— Db  la  Rochefoucauld  v.  Boubtxad,  C.A.^ 
272. 
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See  also  Contract,  5,  7  ;  Guarantee,  1 ;  Practice, 
50 ;  Vendor  and  Purchaser,  10. 

EBIENDLY  SOCIETY : 

1.  Dispute — ExpuUsion  of  member — Jurisdiction  of 
court^Friendly  Societies  Act,  1875  (38  &  39  Vict.  c. 
^),   8.   22^Friendly  Societies  Act,   1895  (58  &  59 

Vict,  c,  26),  8,  10,  suh'section  1. — Section  10,  sub- 
section 1,  of  the  Friendly  Societies  Act,  1895— 
which  enacts  that  section  22  of  the  Friendly 
Societies  Act,  1875,  providing  for  the  settlement  of 
disputes  between  a  member  and  the  society  in  the 
manner  directed  by  the  rules  of  the  society,  shall 
apply  to  every  dispute  between  any  person 
aggrieved,  who  has  for  not  more  than  six  months 
ceased  to  be  a  member  of  a  society,  and  the  society 
—does  not  alter  the  nature  of  the  dispute,  but 
merely  extends  the  time  for  settling  disputes  which 
come  within  section  22  of  the  Act  of  1875.  The 
dispute  must  still  be  one  between  the  society  and  a 
member  as  a  member. 

Therefore  a  dispute  whether  the  society  is  entitled 
to  treat  a  person  as  no  longer  a  member  of  the 
society  is  not  a  dispute  to  be  settled  according  to 
the  riUes  of  the  society,  and  the  court  has  juris- 
diction to  to  entertain  such  dispute. — ^Paluseb  v. 
Dale,  C.A.,  291. 

2.  Dissolution — In/ant  members — Branch  composed 
of  minors — Governing  committee — Friendly  Societies 
Act,  1855  (18  &  19  Vict,  c.  63),  ss,  9,  13.  15,  25.  27 
—Friendly  Societies  Act,  1875  (38  &  39  Vict,  c.  60), 
8S,  6,  15,  sub-section  S ;  s,  26, — In  1873  a  friendly 
society,  called  the  '*  Loyal  Social  Design  Lodge," 
instituted  a  society  to  be  called  the  juvenile  branch 
of  the  lodge,  and  drew  up  rules  for  it  which  were 
registered  and  certified.  The  society  was  to  consist 
of  persons  between  the  ages  of  six  and  eighteen. 
By  rule  3,  it  was  to  be  **  governed  "  by  a  committee 
of  eight  appointed  by  the  lodge.  It  was  provided 
by  rule  21  that  no  rules  should  be  iJtered  without 
the  consent  of  a  majority  of  members  present  at  a 
special  meeting.  The  members  having  been  reduced 
to  six  persons  about  sixteen  years  of  age,  one  of 
the  members  and  the  fathers  of  the  rest  on  their 
behalf,  without  the  consent  of  the  committee, 
signed  an  instrument  for  dissolution  of  the  society 
and  distribution  of  its  funds  under  the  Friendly 
Societies  Act,  1855,  s.  13,  and  the  Friendly  Societies 
Act,  1875,  s.  25,  and  the  dissolution  was  advertised. 
The  trustees  in  whom  the  property  of  the  society 
was  vested  brought  an  action  to  set  aside  the 
the  instrument. 

Held,  that  as  the  Act  of  1875  preserved  the  rules 
of  old  societies  so  far  as  they  were  not  contrary  to 
the  Act,  rule  3  was  still  in  force ;  that  it  was  to  be 
considered  a  fundamental  rule  of  the  society  from 
which  the  members  could  not  escape;  that  the 
members  could  not  dissolve  the  society  without  the 
consent  of  the  committee ;  and  that  the  instrument 
of  dissolution  must  be  set  aside. 

Whether,  if  the  infant  members  had  power  by 
themselves  to  dissolve  the  society  by  signing^  an 
instrument  of  dissolution,  an  instrument  signed  for 
them  by  their  fathers,  guardians,  or  agen^  would 
suffice,  qucere, — ^Bttdd  v,  James,  C,A, 

3.  Failure  of  objects  —  Unexpended  fund — Bona 
vacantia. — In  1810  a  society  consisting  of  honorary 
and  ordinary  members  was  formed  for  the  purpose 
of  providing  annuities  for  the  widows  of  deceased 
members.  All  the  members  and  members'  widows 
having  died,  and  there  being  in  the  hands  of  the 
trustees  unexpended  funds  of  the  society, 

Held,  that,  upon  the  construction  of  its  rules, 
the  society  was  not  a  charity ;  that  there  was  no 
resulting  trust  in  favour  of  the  representatives  of 


deceased  members ;  but  that  the  Crown  was  entitled 
to  the  imexpended  funds  as  bona  vacantia. 

Decision  of  Chitty,  J.  (43  W.  R.  325,  [1895]  1  CL 
489),  reversed.— OxrNNAGK  v,  Edwards,  C,A,^  99. 

See  also  Charity,  2. 

GAMING:— 

1.  Betting — House  used  for  payment  of  bets  made 
elsewhere— Betting  House  Act,  1853  (16  &  17  Vict,  c 
119),  ss,  1,  3. — ^The  use  of  a  house  by  a  person  for 
the  pa3rment  of  bets  made  by  him  previously  and 
elsewhere  is  not  the  using  of  the  house  for  the 
purpose  of  betting  with  persons  resorting  thereto 
within  the  meaning  of  section  3  of  the  Betting 
House  Act,  1853,  as  the  payment  of  such  a  bet  does 
not  constitute  the  act  of  *' betting"  within  the 
meaning  of  that  statute.— Beadfobd  v.  Dawsok, 
Q.B.D.  347. 

2.  Betting— Other  place — Betting  Houses  Act,  1853^ 
(16  &  17  Vict,  c,  119),  s.  3.— The  respondent,  a 
professional  bookmaker,  stood  for  several  hours 
upon  a  certain  spot  near  a  hoarding  on  a  piece  of 
ground  comprising  about  one-eighth  of  an  acre, 
and  surrounded  on  aU  sides  by  bimdings  or  hoard- 
ings, and  made  bets  with  persons  who  came  there. 

Held,  that  the  respondent  was  rightly  convicted 
of  using  '*  a  place  "  tot  the  purpose  of  betting  with 
persons  resorting  thereto  under  section  3  of  th& 
Betting  Houses  Act,  1853.— MoInaney  v.  Held- 
BETH,  Q,B,D. 

3.  Betting — **  OtJier  j^ace^' — Enclosure  on  race- 
course— User — Betting  Houses  Act,  1853  (16  &  17 
Vict,  c,  119),  s,  3.— By  the  Betting  Houses  Act, 
1853  (16  &  17  Vict.  c.  119),  s.  3,  "Any  person  who, 
being  the  owner  or  occupier  of  any  house,  office, 
room,  or  other  place,  or  a  person  using  the  same, 
shall  open,  keep,  or  use  the  same  for  the  purposes  *' 
of  bettine  with  persons  resorting  thereto,  ia  liable 
to  a  penalty. 

The  respondent,  a  professional  betting  man,  was 
present  in  an  enclosure  known  as  Tattersall's  Bing 
at  Hurst  Park  Bacecourse  on  the  occasion  of  a 
race-meeting,  and,  by  calling  out  the  odds  on 
horses,  invited  other  persons  to  make  bets  with  him, 
and  did  in  fact  make  oets  with  other  persons  in  the 
enclosure.  The  enclosure  was  about  forty  yards 
long  and  thirty  yards  wide,  and  was  bounded  on 
three  sides  by  iron  railings  and  on  the  fourth  by  a 
building  which  formed  part  of  the  enclosure.  The 
respondent  moved  about  within  the  endosorp,  and 
dia  not  confine  himself  to  any  particular  s^t 
Upon  an  information  preferred  under  section  3  of 
tiie  Betting  Houses  Act,  1853, 

Held,  that  the  enclosure  was  a  "  place  "  nsod  by 
the  respondent  for  the  purpose  of  betting  with 
persons  resorting  thereto,  and  that  the  respondent 
was  liable  to  a  penalty  under  that  section. — Hawks 
V.  DUNW,  Q.B.D.,  359, 

4.  Betting — "Other  place** — Enclosure  on  race- 
course—  Bookmaker  using  enclosure — Betting  Act, 
1853,  s,  3. — Bookmakers  carried  on  the  business  of 
betting  in  an  enclosure  on  a  racecourse  to  whidi 
they,  along  with  other  members  of  the  public,  were 
admitted  by  the  owners  on  the  same  terms.  Ths 
enclosure  was  about  a  quarter  of  an  acre  in  extent. 
The  bookmakers  did  not  confine  themselves  to  any 
fixed  spot  in  the  enclosure,  nor  did  they  use  any 
apparatus  such  as  a  stool,  desk,  or  tent,  but  each 
bookmaker  was  generally  to  be  found  in  or  about  the 
same  part  of  the  enclosure. 

Held,  that  the  bookmakers  were  not  within  the 
meaning  of  section  3  of  the  Betting  Act,  1853, 
using  a  place  for  the  purpose  of  betting  with  per- 
sons resorting  thereto. 


^TmUt  IhpMier,  Stpt.  IB,  UW.) 
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i7ati;A:e  ▼.  2>unn  (ante,  p.  359)  OTemiled. — POWBLL 
V.  EsMPTON  Park  Baoeooubsb  Oo.,  0,A. 

5.  Common  gaming  house — User  of  house  for  un- 
lawful gaming— Gaming  Houses  Act,  1854  (17  &  18 
Vict.  c.  38),  s,  4.— The  defendant  with  three  friends 
played  for  money  at  the  defendant's  house  a  game 
of  cards  called  *<  German  Bank,"  which  the  jury 
found  to  be  an  tmlawful  game.  There  was  no 
eridence  that  they  or  anyone  dse  had  ever  phtyed 
an  unlawful  game  of  oaras  at  the  defendant's  house 
on  any  other  occasion ;  and  there  was  eyidence  to 
show  that  the  defendant's  invitation  to  his  friends 
to  play  on  this  occasion  was  a  casual  one. 

Seld,  that  the  defendant  could  not  be  conyicted 
under  section  4  of  the  Gaming  Houses  Act,  1854, 
of  using  the  house  or  room  for  the  purpose  of  un- 
lawful gaming  being  carried  on  therein. 

Held,  also,  that  the  question  whether  a  particular 
game  of  cards  is  or  is  not  an  tmlawful  game  is  not 
for  the  jury,  but  for  the  judge.— Beg.  v.  Dayibs, 

can. 

6,  Money  paid  in  respect  of  wagering  contract- 
Loan-— Gaming  Act,  1892  (55  &  56  Vict.  c.  9),  «.  1.— 
The  defendant  and  another  agreed  to  fight  a 
boxing  match  for  £500  a  side,  the  mon^  to  be 
d^osited  with  a  stakeholder.  The  plaintiff,  at  the 
dtf  endant's  request,  agreed  to  lend  him  £500  upon 
the  terms  that  the  money  was  to  be  repaid  if  the 
defendant  won  the  match,  but  not  otherwise.  The 
plaintiff  accordingly  paid  the  £500  to  the  stake- 
holder for  the  defendant.  The  defendant  won  the 
match  and  received  the  stakes.  In  an  action  to 
recover  the  £500  as  money  lent. 

Held,  that  the  £500  was  paid  by  the  plaintiff  in 
respect  of  a  wagering  contract  within  the  meaning 
of  the  Gaming  Act,  1892,  and  could  not  be  re- 
covered.-—Cabuby  V.  Pi«DOiSB,  C.-4.,  385. 

QABi- 

Beceivers  and  managers — Arrears  during  company^ s 
occupation — **  Occupier  " — Incoming  tenant —  Gas- 
works Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  16— 
Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  ss. 
11,  39— (?CM  Light  and  Coke  Co.*s  Ad,  1872  (35 
Vict.  c.  cxxiii.),  s.  18. — By  section  16  of  the  Gas- 
works Glauses  Act,  1847,  a  gas  company  is  em- 
powered to  stop  the  supply  of  gas  to  a  consumer 
who  shall  neglect  to  pav  the  rent  due  for  the  same. 

A  mill  company  who  had  been  supplied  with  gas 
by  a  gas  company  owed  money  for  gas  supplied. 
P.  and  8.,  having  been  appointed  by  the  oourt 
receivers  and  managers  of  the  mill  company  on 
behalf  of  the  debenture-holders,  applied  to  the  gas 
company  for  a  supply  of  gas  as  renters  of  the  gas 
company,  and  undertook  to  pay  for  all  fpB  con- 
sumed by  them  since  the  date  of  their  appemtment, 
but  asked  that  the  arrears  might  stand  over  to  be 
dealt  with  by  the  liquidator  of  the  company. 

By  virtue  of  section  18  of  the  gas  company's 
private  Act  of  1872,  in  case  a  consumer  should 
leave  the  premises  where  gas  had  been  supplied 
without  payment  of  the  sum  due  from  him,  the 
company  should  not  require  from  the  next  tenant 
payment  of  the  arrears,  unless  the  incoming  tenant 
had  agreed  with  the  defkidting  consumer  to  pay  the 
anears,  or  unless  the  incoming  tenant  should  oon- 
tinue  the  trade  or  business  of  the  outgoing  tenant, 
and  should  have  paid  a  consideration  for  so  doing. 

Held,  that  the  rights  of  P.  and  S.  as  receivers  and 
managers  were  merely  those  of  custodians  of  the 
miU  company's  property ;  they  were  caretakers  for 
the  mill  ^  company,  the  owners,  and  stood  in  the 
same  position  to  the  gas  company  as  the  mill  com- 
pany;  and  therefore  the  gas  company  were  within 


their  rights  in  refusing  a  supply  of  gas  until  the 
arrears  nad  been  paid. 

In  re  Smith,  Ex  parte  Mason,  41 W.  B.  159,  [1893] 
1  Q.  B.  323,  applied.— Paterson,  v.  Gas  LiaHT 
ASD  OoKE  Co.,  C.A.  39, 

See  also.  Nuisance,  1. 

GOODWILL.— See  Contract,  6;  Inland  Bevenue,  17; 
Partnership,  2. 

GBAIN.— See  Metropolis  Management,  10. 

GTJABANTEE  :— 

1.  Contract— Memorandum  in  writing — Two  docu- 
ments— Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4— 
Construction — Assignment.— Ixi.  1879  the  defendants 
wrote  to  the  plaintiff,  by  letter  dated  the  15th  of 
September:  *< Burton,  Balderson.  Dear  Sir, — 
We  hereby  guarantee  the  safety  of  the  above 
investments";  and  by  letter  dated  the  16th  of 
September :  <*  We  acknowledge  to  have  received 
&om  you  the  sum  of  £710  as  under :  a  mortgage 
on  the  estate  at  T.  the  property  of  Mr.  Burton, 
£360  ;  a  mortgage  on  the  estate  at  P.,  the  property 
of  Mr.  Balderson,  £350."  The  plaintiff  A.  advanced 
to  Burton  on  mortgage  of  the  estate  at  T.  the  sum 
of  £360  through  the  defendants. 

Li  1891  the  plaintiff  A.  conveyed  and  transferred 
to  the  plaintiff  B.,  in  consideration  of  £300,  the 
benefit  of  the  mor^^e. 

In  1896  the  pliuntiffB  sued  the  defendants  to 
recover  the  sum  of  £360  from  them  as  guarantors 
of  the  mortgage. 

Held,  (1)  l£at  the  two  letters  could  be  read 
together  and  were  a  sufficient  memorandum  of  the 
contract  within  section  4  of  the  Statute  of  Frauds ; 
(2)  that  the  defendants  guaranteed  that  the  loan 
would  be  repaid;  and  (3)  that  the  plaintiff  B. 
could  not  sue  upon  the  guarantee,  and  tne  plaintiff 
A.  could  recover  only  £^.— SmoEBS  v.  Thdcblbbt, 
C.A. 

2.  Contract  —  Misrepresentation  —Pleading — Scot- 
land, law  of— Mercantile  Law  Amendment  [Sootiand) 
Act,  1856  (19  &  20  Vict.  c.  60),  s.  6.— The  pursuers 
alleged  that  the  defenders'  affent,  knowing  that  D., 
B.,  &  Co.,  customers  of  the  defenders,  were  largely 
indebted  to  the  defenders  and  were  insolvent,  con- 
ceived a  fraudulent  design  of  obtaining  the  pur- 
suers' acceptances  in  favour  of  D.,  B.,  &  Co.,  in 
order  to  apply  them  pro  tanto  in  reducing  D.,  B.* 
&  Co.'s  debt  to  the  defenders'  bank.  That  in 
pursuance  of  this  fraudulent  scheme  D.,  B.,  &  Co. 
applied  to  the  pursuers  for  accommodation,  and 
referred  them  to  the  defenders'  agent,  who  falsely 
assured  the  pursuers,  first,  that  D.,  B.,  &  Co.  were 
in  a  thoroughly  sound  position  financially  and  only 
required  temporary  accommodation ;  secondly,  that 
the  sum  due  to  the  defenders'  bank  was  very 
trifling;  thirdly,  that  D.,  B.,  &  Co.  had  made  up 
the  losses  which  thev  had  sustained  through 
another  company ;  and  fourthly,  that  no  portion 
of  the  proceeds  of  any  acoeptauo^is  by  the  purBuers 
would  be  ap^ed  in  extinction  of  the  bank's  debt 
or  of  any  obligation  to  them.  That  in  reiianoe  on 
these  assurances  the  pursuers  gnmted  acceptances 
to  D.,  B.,  &  Co.,  whion  were  applied  to  the  credit 
of  D.,  B.,  &  Co.'8  banking  account  with  the 
defenders.  D.,  B,,  &  Co.  were  sequestrated,  and 
the  pursuers,  as  the  bills  fell  due,  were  compelled 
to  pay  them.  All  the  representations  reUed  on 
were  made  orally. 

Held  (reversing  the  decision  of  the  Second  Divi- 
sion), that  there.was  no  cause  of  action ;  for  as  to 
the  first  three  allegations,  which  undoubtedly  oame 
within  the  Meroantile  Law  Amendment  (Scotland) 
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Habeas  Corpus. 
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Inland  Revenue.  64 


Aot,  1856,  the  terms  of  section  6  of  that  Act  beiiig 
comprehensive  and  imperative  that  no  oral  repre- 
senl^tions  made  with  the  intent  specified  in  the 
section  should  be  of  any  legal  efESect,  however  false 
and  fraudulent ;  and  secondly,  assuming  that  the 
fourth  representation  was  independent  of  the 
statute,  there  was  no  relevant  allegation  that  the 
bank  did  not  give  full  effect  to  the  alleged  repre- 
sentation of  their  officer. — Glydesdalb  Bank  v. 
Paton,  H.Ln 
See  also  Bankruptcy,  25 ;  Bailway  Company,  5. 

HABEAS  COEPUS.—See  Practice,  33. 

HACKNEY  CAEBIAGE.—See  Metropolis  Manage- 
ment, 9. 

HEIBLOOMS.— See  Settled  Land,  8 ;  Trustee,  10. 

HEBIOT.— See  Copyhold. 

HIGHWAY  :— 

1.  Extraordinary  traffic — Person  by  whose  order 
traffic  conducted— Highways  Acty  1878,  s.  23.--Where 
contractors  have  the  direction  and  regulation  of 
traffic  upon  a  highway  which  they  carry  out  by 
using  traction  engines,  regulating  the  number  of 
wagons  attached  to  each  engine  and  the  weight  of 
each  wagon,  and  giving  orders  as  to  the  time  the 
vehicles  shall  start,  they  are  persons  ''by  whose 
order  such  weight  or  traffic  has  been  conducted," 
within  the  meaning  of  section  23  of  the  Highways 
and  Locomotives  (Amendment)  Act,  1878,  notwith- 
standing that  their  employers  indicate  the  time 
during  whic^  they  will  be  ready  to  receive  the 
ffoods  which  tiie  contractors  have  undertaken  to 
deliver. — Colohbsteb  v.  Qlougebtbbshikb  Coixntt 
CouirciL,  Q,B,D. 

2.  Extraordinary  traffic — Person  by  whose  order 
such  traffic  has  been  conducted — Highways  and  Loco- 
motives {Amendment)  Act,  1878  (41  cfc  42  Vict.  c.  77), 
0.  23. — ^The  appellant  was  the  owner  of  a  house  and 
park  at  which  he  was  carrying  out  building  and 
other  operations.  Before  any  materials  were 
ordered  by  the  appellant  samples  were  submitted  to 
him,  and  if  approved  the  person  proposing  to  supply 
the  material  was  asked  to  quote  a  price  for  it 
delivered  free  at  Uie  park.  Orders  were  then  given 
from  time  to  time  to  the  ^son  who  was  to  supply 
the  material  to  deliver  it  at  the  park  in  such 
quantities  as  were  required,  but  before  paving  such 
orders  there  was  no  contract  entered  into  for  the 
supplv  of  any  specified  quantity  of  materials,  nor 
was  the  appellant  bound  to  take  any  materids  at 
all.  The  persons  to  whom  the  orders  were  given 
employed  and  paid  traction-engine  owners  to  haul 
the  goods  to  the  park.  The  appellant  neither 
directed  nor  had  any  control  over  the  mode  of 
carriage  of  the  materials,  thoug[h  he  knew  that  the 
delivery  would  be  by  traction  engines.  The 
carriage  of  the  materials  along  the  road  was  extra- 
ordinary traffic  within  section  23  of  the  Highways 
and  Locomotives  (Amendment)  Act,  1878,  and 
damage  was  thereby  caused  to  the  road. 

Hem,  by  Lord  Esher,  M.B.,  and  Bigby,  L.J., 
Lopes,  L.J.,  dissenting,  that  the  appellant  was  not 
the  x>erson  by  whose  order  the  tramo  was  conducted 
within  the  meaning  of  section  23,  and  was  not, 
therefore,  liable  for  the  extraordinary  expenses  in 
repairing  the  road  caused  thereby. — Gbbabd  (Lobd) 
V.  Kent  County  Council,  (7.-4.,  63L 

Bee  alsoNmsanoe,  1. 

HOKDUBAS,  BBITISH,  LAW  of: 

Limitations,  StaiiUe  of-^Begistered  tiUe^Adverse 


possession— Lands  Titles  Registry  Act— Consolidated 
Laws  o/1887,c.  106,  a.  30;  c.  19.  s.  6. 

Held,  with  regard  to  the  British  Honduras  Con- 
solidated Laws  of  1887,  that  the  provisions  of  the 
Limitation  Act  (c.  19)  apply  to  lands  held  under 
a  titie  registered  under  i£e  Lands  Tities  Begistry 
Act  (o.  106) ;  and  that,  consequently,  twenty  yean' 
adverse  possession  extinguishes  by  force  of  seotioiL 
5  of  the  former  Act  a  title  registered  under  the 
latter  Act.— Belize  Bstatb  Co.  v.  Quilteb,  P.C. 

HOTCHPOT.— See  Settiement,  4;  Will,  12-14. 

HUSBAND  and  WIFE.— See  Divorce,  2 ;   Manied 
Woman,  4. 

INFANT  :— 

1.  Custody— Taifourd^s  ilrf  (2  &  3  Vid.  c  54)- 
Gustody  of  Infants  Act,  1873  (36  &  37  Vict.  c.  12)- 
Guardianship  of  Infants  Act,  1886  (49  &  50  Fid.  c. 
27),  a.  5.— Under  section  5  of  the  Guardianship  of 
Infants  Act,  1886,  the  court  has,  after  taking  into 
account  the  various  oonsiderations  mentioned  in 
that  section,  full  jurisdiction  to  override  entirdy 
the  common  law  rights  of  a  father  in  relation  to 
the  custody  of  his  infant  children. 

In  '*  having  regard  to  .  •  •  the  conduct  of 
the  parents  and  the  wishes  as  well  as  of  the  mother 
as  of  the  father,"  the  court  will  not  treat  the 
parents  in  an  unequal  manner  or  differentiy  the 
one  from  the  other,  but  will  take  the  whole 
conduct  and  wishes  of  both  parents  into  oonsidera- 

The  court  wiU  in  a  propor  case  give  a  mother  the 
custody  of  her  infant  diildren,  notwithstanding 
that  the  mother  may  have  been  guilty  of  matri- 
monial misconduct. — ^A.  and  B.,  Be,  C.A. 

2.  Maintenance — Guardian  and  ward — Accounts.-^ 
Where  the  mother  is  the  sole  guardian  of  the  heir 
to  large  estates  the  sum  allowed  the  moUier  for  the 
upkeep  of  establishment  and  education  of  the  heir 
ought  to  be  such  sum  as  prudent  guardians  would 
allow  to  her  «*  as  mother."  To  decide  what  is  a 
reasonable  sum  all  the  droumstanoes  of  each  csm 
must  be  considered ;  the  governine  oonsiderattoa 
being  what  is  for  the  interest  of  the  heir. 

Whether  the  guardian  of  a  minor  heir  is  ardative 
or  not,  strict  yearly  accounts  of  the  administration 
of  the  minor's  property  ought  to  be  kept. — ^Babhxs 
V.  Bobs,  HL.  (Sc).  «  ^,  , 

See  also  Bankruptcy,  19;  Partition;  Settled 
Land,  6 ;  Solicitor,  4. 

INJUNCTION:-  ,  .  ,.    ^    r  *  i 

Practice— Crown,  action  on  behalf  of— Interlock' 
tory  injunction— Attorney-General— Undertaking  in 
damages.— In  granting  an  interlocutory  injundaon 
at  the  instance  of  the  Attomey-Qeneral  on  bdislf 
of  the  Crown,  the  court  will  not,  as  a  general  rule, 
require  the  Attomey-Qeneral  to  give  the  under- 
taking in  damages  usually  requireoT  from  an  ordin- 
ary plaintiff  as  a  condition  of  his  obtaining  sndi 
an  mjunotion. — ^ATTOBinBY-QKirBaAL  v.  Albait 
Hotel  Co.,  C.A.  , 

See  also  Contempt ;  Contract,  4;  Oopynght,  3; 
light;  Metropolis  Management,  13;  Patent,  7,8; 
Practice,  8,  43 ;  Trade-Name,  1,  2. 

INLAND  BBVBNUE:— 

1,  Account  stamp  duty— Voluntary  di^fosition'- 
Death  of  donor  within  twelve  months — Inddenee  of 
duty— Customs  and  Inland  Revenue  Act,  1881  (44  ^ 
45  Vict.  c.  12),  ss.  38,  Z9— Customs  and  Inland 
Revenue  Act,  1889  (52  &  53  Vict.  c.  7),  s.  11.- 
Account  stamp  duty  in  respect  of  property  cominff 
within  tiie  meaning  of  section  38  of  the  Oustoni 
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and  Inluid  Revenue  Act,  1881,  is  payable  by  the 
penon  deUvering  the  aooount  thereof  required  by 
seotion  39  of  that  Act,  and  not  out  of  the  estate  of 
the  deceased.— FosTEB,  He,  Thomas  v,  Foster, 
Gh,D.  Kekewich,  J.,  333. 

2.  EskUe  dtUy—ExempiioTi^Ffoperiy  aeUled  hy  will 
or  disposition — Property  on  which  probate  duty  has 
leen  paid— Finance  Act,  1894  (67  &  68  Vict,  c,  30), 
ss,  1,  21  (1). — By  a  marriage  settlement  personal 
property  belonging  to  the  wife  was  vested  in 
trustees  upon  trust  for  the  wife  for  life,  and  after 
her  death  for  the  husband  for  life,  and  after  the 
death  of  the  survivor  upon  trust  for  such  persons  as 
the  wife  should  by  deed  or  will  appoint.  The  wife 
died  before  the  oommenoement  of  the  Finance  Act, 
1894,  having  by  her  will  exercised  the  power  of 
appointment  in  favour  of  certain  beneficiaries, 
^hate  duty  was  paid  by  her  executors  upon  the 
value  of  the  trust  fund  after  deducting  the  value  of 
the  husband's  life  estate.  On  the  death  of  the 
husband  after  the  commencement  of  the  Finance 
Act,  estate  duty  was  claimed  by  the  Crown  on  the 
valae  of  the  trust  fund. 

Held,  that  the  case  came  within  the  exemption 
from  estate  duty  conferred  by  section  21,  sub- 
section 1,  of  the  Finance  Act,  and  that  the  Crown 
was  not  entitled  to  estate  duty  in  respect  of  the 
value  on  which  probate  duty  had  been  paid. 

Judgment  of  Vaughan  WUliams  and  Wright,  JJ., 
ante,  p.  476,  affirmed.  —  Attoeney-Qeneral  v. 
DODIKQTOW,  (7.4.,  657. 

8.  Estate  duty  —  Settlement  —  Apportionment  — 
Finance  Act,  1894  (57  &  58  Vict,  c.  30),  ss.  6-9,  14. 
-^A  settlor  by  a  voluntary  settlement  in  1881 
directed  the  trustees  in  certain  events  to  set  aside 
various  sums  out  of  the  trust  funds  in  their  hands 
for  the  benefit  of  the  settlor's  daughters,  to  be  held 
on  trusts  subsequently  declared.  On  the  respective 
marriages  of  his  daughters  these  sums  were  settied 
upon  them.  The  plaintiff  was  the  trustee  of  the 
voluntary  settlement,  and  was  also  the  residuary 
legatee  and  executor  of  the  settlor.  On  the  setUor*s 
death  he  had  paid  the  estate  duty  on  the  whole  of 
the  funds  comprised  in  the  voluntary  settlement. 

Held,  that  ne  was  entitled  to  recover  from  the 
persons  taking  the  benefit  of  the  various  settled 
sums  a  proportionate  amount  of  the  duty  paid. — 
Msteicb:,  Be,  Mby&iok  v.  Habgreaybs,  Ch.D. 
ChiUy,  J.,  120. 

4.  Estate  duty — Settlement — Contingent  life  interest 
— Suhsequent  subsisting  limitations — Property  passing 
on  death— Finance  Act,  1894  (67  &  58  Vict.  c.  30), 
M.  1,  2,  5. — By  a  marriage  settlement  the  share  of 
the  wife  in  a  certain  trust  fund,  created  by  the  will 
of  her  deceased  father,  was  brought  into  settlement 
upon  trusts  to  pav  the  income  to  the  wife  during 
the  joint  lives  of  herself  and  her  husband,  and  after 
the  death  of  either  of  them,  then  to  pay  the 
income  to  the  survivor  for  life,  and  if  the  wife 
should  survive  her  husband,  and  there  should  be  no 
issue  of  the  marriage,  then  upon  trust  for  the  wife, 
her  executors,  adnSnistrators,  and  assigns.  There 
was  no  issue  of  the  marriage,  and  the  wife  survived 
her  huslwad,  who  died  in  1896. 

Held,  that,  on  the  death  of  the  husband  no  estate 
duty  was  payable  under  sections  1  and  2  of  the 
Finance  Act,  1894,  for  that  ^*  subsequent  limitations 
under  the  settlement  continued  to  subsist  "  within 
section  6,  sub-section  3,  and  therefore  no  property 
passed  on  the  husband's  death.  -^  Attorney- 
GsNxaAii  V.  Wood,  Q.B.D.,  663. 

5.  Estate  duty — Settlement  estate  duty — Contingent 
sett/ement—Finance  Act,  1894  (67  &  68  Viet.  c.  30), 


s.  6,  sub-section  1  {a)— Settled  Land  Act,  1882  (46  & 
46  Vict.  c.  38),  s.  2,  sub-section  1.— A  contingent 
settlement  of  propertv  is  a  settlement  within  the 
meaning  of  seotion  6  (1)  of  the  Finance  Act,  1894, 
and  the  property  so  settled  is  liable  to  settlement 
estate  duty  under  ^at  section. 

A  testator  devised  his  residuary  estate  to  trustees 
upon  trust  to  pay  the  income  thereof  to  his  wife 
during  her  life,  and  after  her  death  in  trust  for  all 
his  children  who  being  sons  should  attain  the  age 
of  twenty-one,  or  being  daughters  should  attain 
that  age  or  marry  under  that  age,  in  equal  shares, 
and  if  there  should  be  only  one  such  child  the 
whole  to  be  in  trust  for  that  one  child,  and  he 
directed  that  the  trustees  should  retain  the  share  of 
each  daughter  upon  trust  to  pay  the  income  thereof 
to  her  for  her  life,  and  after  her  death  in  trust  for 
the  children  of  such  daughter.  The  testator  died 
leaving  at  his  death  two  sons  and  one  daushter, 
all  being  under  the  age  of  twenty-one  and  un- 
married. 

Held,  that  settlement  estate  duty  was  payable 
under  section  6  (1),  not  only  upon  the  daughter's 
share,  but  also  upon  the  whole  residuary  estate,  as 
the  whole  was  settled  within  the  meaning  of  the 
section.— News  T&usteb  v.  Huntinq,  C.A.,  677. 

6.  Estate  diUy — Tenant  for  life  and  remainderman 
—  Value  of  estate — Deductions — Incumbrances  created 
by  tenani  for  life  and  remainderman  under  Joint 
power  of  appointment— Annuities  cfiarged  upon  estate 
in  favour  of  remainderman  during  life  of  tenant  for 
life-^Finance  Act,  1894  (67  &  68  Vict.  c.  30).  ss.  1, 
2,  7.~By  the  will  of  a  testator  who  died  in  1863 
property  was  limited  to  trustees  (subject  to  prior 
charges)  upon  trust  for  A.  for  life,  with  remainder 
to  his  sons  in  tail.  By  deed  executed  in  1887  A. 
and  B.  (the  tenant  in  tail)  barred  the  entail  and 
reserved  to  themselves  a  joint  power  of  appoint- 
ment over  the  property,  the  Hoiitations  in  default 
of  the  exercise  of  the  power  being  to  A.  for  life, 
with  remainder  to  B.  m  tail.  They  then  joined  iu 
creating  mortgages  hy  which  in  exercise  of  their 
joint  power  they  appointed  the  fee  simple  of  the 
prop^ty  to  the  mortgagees  to  secure  sums  amount- 
mg  at  the  death  of  A.  to  £230,000.  Part  of  these 
sums  was  applied  in  redeeming  existing  incum- 
brances on  the  hfe  estate  of  A.  and  otherwise  for 
his  benefit,  the  remainder  being  paid  to  or  for  the 
benefit  of  B.  By  a  resettlement  execdted  in  1888 
the  joint  power  of  appointment  was  preserved,  and 
certain  annuities  in  xavour  of  B.  during  the  life  of 
A.  were  charged  upon  the  property,  and  subject 
thereto  it  was  limited  to  A.  for  life,  with  remainder 
to  B.  for  life,  with  remainders  in  tail  A.  died  in 
1896. 

Held,  that,  in  determining  the  value  of  the  pro- 
perty passinff  on  A.*s  death,  the  whole  of  the  mort- 
gage debt  of  £230,000  ought  to  be  deducted,  but 
that  no  deduction  ought  to  be  made  in  respect  of 
the  capital  value  of  ue  annuities  which  ceased  to 
be  payable  to  B.  on  the  death  of  A. 

Section  7,  sub-section  (1),  of  the  Finance  Act, 
1894,  does  not  apply  to  cases  falling  under  sub- 
section (7)  (b)  of  the  same  section.— Cowlby  (Eabl) 
Settlement  Estate  Duty,  Be,  Q.B.D.,  638. 

7.  Estate  duty—Will— LeasehfAds  spectfteally  be- 

nthed — Specific  bequest — General  personal  estate — 
ing  —  Executor  —  Assent — Assignment— Finance 
Act,  1894  (67  &  68  Vict.  e.  30),  «.  9,  sub-section  1.— 
Leaseholds  specifically  bequeathed  pass  to  the 
executor  as  such,  and  consequently  estate  duty 
upon  them  is  primarily  payable  out  of  the  general 
personal  estate  of  the  testator,  as  they  do  not  come 
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within  the  exoeption  in  section  9  of  the  Finance 
Act,  1894. 

Leaseholds  specifically  bequeathed  vest,  upon  the 
assent  of  the  executor,  alwolutely  in  the  specific 
legatees,  and  no  deed  of  assignment  by  the 
executors  is  necessary. — Oulverhouse,  Be,  Cook 
V.  GULYEBHOUSE,  Ch.D.  Kekewich,  J.,  10. 

8.  Income  tax — Building  society — Borrowing  mem" 
hers — Advances-  Repayments — Interest  and  capital — 
Income  Tax  Act,  1842  (5  &  6  Vict,  c,  35),  s.  100, 
Schedule  D.—Income  Tax  Act,  1853  (16  &  17  Vict.  c. 
34),  ss.  2, 10. — A  building  societv  received  subscrip- 
tions from  its  investing  members,  and  from  the 
fund  so  raised  advances  were  made  to  its  borrow- 
ing members,  secured  by  mortgage,  and  the 
advances  were  repaid  to  the  society  by  instal- 
ments. 

The  Inland  Bevenue  Commissioners  claimed 
income  tax  imder  Schedule  D.  from  the  society  on 
that  portion  of  these  repayments  which  repre- 
sented the  interest  charged  by  the  society  on  the 
respective  loans. 

Held,  that  the  society  was  liable  to  pay  income 
tax  under  Schedule  D.  upon  the  sums  received  by 
way  of  interest,  although  such  sums  were  not 
**  yearly  "  interest. 

London  County  Council  v.  Chrove,  ante,  p.  279, 
followed.— Leeds  BuiLDiNa  Society  v,  Mallan- 
DAINB,  Q.B.D.f  501. 

9.  Income  tax — County  council — Interest  received  hy 
county  council  on  loans  to  other  public  bodies — Deduc- 
<40»M— 16  &  17  Vict.  c.  34,  ScJteduleD. —The  London 
County  Council,  under  powers  given  them  by 
various  statutes,  borrowed  larg^  sums  of  money 
and  created  stock  on  which  they  paid  interest  to 
the  stockholders,  income  tax  being  deducted  by  the 
Bank  of  England  on  behalf  of  the  Commissioners 
of  Licome  Tax  before  such  payment.  The  London 
County  Council  also,  under  powers  given  them  by 
various  statutes,  advanced  sums  of  money  by  way 
of  loan  to  certain  public  bodies  from  whom  they 
received  interest  in  full  without  deduction  of  income 
tax.  The  London  County  Council  were  held  liable 
by  the  survevor  of  taxes  to  pay  income  tax  on  such 
last  aforesaid  interest,  and  ne  assessed  them  under 
Schedule  D.  On  appeal  to  the  Commissioners,  and 
subsequently  to  the  Divisional  Court,  but  not  when 
before  the  surveyor,  the  London  County  Council 
contended  that  u  they  were  so  liable  they  were 
entitled  to  certain  deductions  in  respect  of  income 
taxpaid  bv  them  in  oUier  transactions. 

H!eld,  that  the  London  County  Council  were 
properly  assessed,  and  that  they  were  liable  to  pay 
income  tax  on  the  sums  received  by  them  in  full 
without  deduction  of  income  tax  by  way  of  interest 
on  loans  made  by  them.  This  was  the  only  ques- 
tion before  the  surveyor,  and  therefore  the  only 
question  the  court  had  jurisdiction  to  deal  with, 
and  anv  other  transactions  by  the  London  County 
Council  could  not  be  taken  into  consideration. 

Decision  of  the  Divisional  Court,  44  W.  B.  599, 
affirmed.— London  County  Council  v.  Gboyb, 
C.A.,  279. 

10.  Income  Tax — Deduction — Assessment  of  profits 
or  gains  —  Payment  to  retiring  manager  —  **  Sum 
employed  as  capital " — Income  Tax  Ad,  1842  (5  &  6 
Vict,  c,  35)  s.  100,  Schedule  D.,  Cases  1  and  2,  r.  1.— 
Upon  the  transfer  of  an  insurance  business  the 
transferees  agreed  to  take  into  their  service  the 
transferors'  manager  at  a  fixed  salary,  with  liberty 
to  commute  the  same  by  payment  to  him  of  a  gross 
sum  to  be  calculated  upon  life  tables.  The  trans- 
ferees retained  the  manager's  services  for  a  short 


time  and  then  paid  him  a  gross  sum  in  oommuta- 
tion  of  his  salfuy.  They  daimed  to  deduct  that 
sum  in  estimating  their  profits  for  income  tax. 

Held,  that  the  agreement  to  pay  the  commuta- 
tion money  was  in  fact  part  of  the  consideration 
for  the  transfer  of  the  business,  that  the  payment 
was  therefore  a  '*  sum  employed  as  capital "  and 
could  not  be  deducted. 

The  decision  of  the  Court  of  Appeal,  [1896]  1 
Q.  B.  41,  affirmed  upon  the  above  ground. — ^Boyal 
Insurance  Co.  v.  Watson  (Surveyor  op  Taxes), 
H.L. 

11.  Income  Tax — Exemption — Public  library— 
Urban  authority—*  *  Building  tJ^e  property  of  a  literary 
or  scientific  institution" — Public  Libraries  Act,  1892 
(65  &  56  Vict.  c.  53)  ss.  4,  11,  12,  U— Income  Tax 
Act,  1842  (5  &  6  Vict.  c.  35),  s.  61,  No.  VI.— The 
exemption  from  income  tax  granted  by  the  Income 
Tax  Act,  1842  (Schedule  A.,  s.  61,  No.  VL),  to  any 
building  "the  property  of  any  literary  institution" 
includes  buildmgs  appropriated  to  free  public 
libraries  and  used  solely  for  the  purposes  of  the 
libraries,  whoever  may  be  the  owners  of  the 
buildings,  and  whether  they  are  or  are  not  supported 
by  rates. 

So  held  with  regard  to  the  Manchester  free 
public  libraries,  and  the  decision  of  the  Court  of 
Appeal,  43  W.  B.  438,  [1895]  1  Q.  B.  673,  reversed. 
Lord  Halsbury,  L.C.,  dissenting.— Manchester 
(Mayor,  &c.,  of)  v,  McAdam,  H.L. 

12.  Probate  duty— Foreign  will — English  company 
— Registration  of  transfer  of  sJiares  to  executor  of 
testator — Executor  de  son  tort — "  Taking  possession 
of  and  administering  " — 55  Qeo.  3,  c.  184,  s.  37— 
Customs  and  Inland  Revenue  Act,  1881  (44  &45  VicL 
c.  12),  s.  40. — A  testator,  the  r^stered  owner  of 
shares  and  debentures  in  an  Euglish  company,  was 
domiciled  and  died  in  America.  By  his  will,  made 
according  to  the  American  law,  these  shsares  and 
debentures  passed  to  his  executors,  who  requested 
the  company  to  transfer  into  their  names  on  the 
register  as  holders,  in  place  of  the  testator,  one 
preference  share,  one  ordinary  share,  and  one 
debenture.  The  executors  did  not  obtain  probate 
of  the  i^tXL  in  England,  nor  did  they  intend  doing 
so,  and  the  company  was  aware  of  this.  The 
transfer  was  duly  registered  in  the  books  of  the 
company  in  London. 

Section  37  of  55  Geo.  3,  c.  184,  provides  thai  if 
any  person  '*  shall  take  possession  of  and  in  any 
manner  administer  any  ^urt  of  the  personal  estate 
and  efiEects  of  any  person  deceased  without  obtaining 
probate  of  the  will  or  letters  of  administration 
•  •  •  within  six  calendar  months"  he  shall  be 
liable  to  penalties. 

Held,  that  the  company  had  not  taken  possession 
of  and  administered  the  deceased's  estate  within 
the  meaning  of  that  section,  and  that  it  had  not  so 
intermeddle  with  the  estate  as  to  constitute  itself 
an  executor  de  son  tort  and  render  itself  liable  to 
the  penaUy  imposed  by  that  section. — Attornet- 
General  v.  New  York  Breweries  Co.,  Q.B.D., 
606. 

13.  Probate  duty— Undistributed  residuary  estate 
of  English  testator  —  Residunry  legatee  —  Foreign 
assets.— A.  domiciled  Englishman  who  died  in  1392 
(l^  his  will  which  was  proved  in  England  by  his 
executors  who  had  an  English  domicil)  beqnea^ed 
one-fourth  of  his  residuary  estate  to  his  vnfe,  wbo 
diedin  1893,  before  her  husband's  estatehad  been  f ally 
administered.  The  one-fourth  of  the  hnsbsnd'a 
residuary  estate  included  money  invested  itpon 
mortgages  of  real  estate  in  New  Zealand,  wlueh 
had  not  been  specifically  transferred  or  appiopriated 
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to  the  wife's  execatora.  The  Orown  claimed  pro- 
bate daty  on  the  wife's  one-foiuth  share  in  the 
New  Zealand  mortp;age  securities. 

Held,  that  the  nght  of  the  wife's  executors  was 
to  have  the  administration  of  the  husband's  estate 
cotDpleted  and  to  have  one- fourth  of  the  proceeds 
paid  to  them  ;  that,  consequently,  the  wife's  interest 
in  her  husband's  residuary  estate  was  an  English 
asset,  and  probate  duty  was  payable  in  England 
by  her  executors  on  one-fourth  of  the  value  of  the 
New  Zealand  mortgages. 

Decision  of  the  Court  of  Appeal,  44  W.  B.  340, 
[1896]  1  Q.  B.  354,  affirmed.— SUDKLBY  (Lobd)  v. 
ArrORNBY-GKMKEiL,  H,L.,  305. 

14.  Stamp  duty — Agreement — Weekly  payments — 
Stamp  Act,  1891  (54  &  55  Vict,  c  39),  t>chedule.-^An 
agreement  entered  into  by  the  owner  and  manager 
of  an  hotel  provided  that  the  manager  should  haye 
the  entire  control  of  the  business  of  the  hotel,  and 
should  make  certain  weekly  payments  to  the  owner. 
The  agreement  was  not  for  a  specified  time,  but 
contained  provisions  for  its  determination  by  either 
party.  It  was  stipulated  that  the  agreement  should 
not  operate  as  a  demise  of  the  hotel  to  the  manager, 
and  should  not  constitute  a  partnership  between 
the  parties. 

Held,  that  the  agreement  was  security  for  an 
indefinite  period  for  a  sum  of  money  payable  at 
stated  periods— viz.,  weekly— within  the  schedule 
to  the  Stamp  Act,  1891,  ana  that  the  sum  charge- 
able vith  duty  was  ^e  amount  of  the  weeily 
payment,  and  not  the  total  sum  received  yearly 
under    the     agreement. —  Oliffobd    v.    Inland 

SSYBNUE  Ck)MMI88I0NBB8,  Q.B.D,,  14. 

15.  Stamp  duty — Annuity  secured  by  bond — 
"Conveyance  on  sale*'— Stamp  Act,  189i  (54  &  55 
Vid.  c.  39),  ss.  54,  60,  87  (2),  Sckedale  l-^Mersey 
Dock  Acts  ConsolidaUon  Act,  1858. — A  dock  company 
had  statutory  powers  to  borrow  money  for  certain 
purposes,  and  "all  money  so  borrowed  by  the 
board  of  directors  was  to  be  secured  either  by  bonds 
or  by  annuities."  The  company  having  by  deed 
granted  a  large  number  of  annuities,  the  question 
vas  raised  by  the  Commissioners  of  Inland 
Bevenue  at  what  rate  the  instruments  by  which 
they  were  secured  to  the  annuitants  should  be 
cbaiged  with  stamp  duty  under  section  87  (2)  of  the 
Btamp  Act,  1891,  the  annuity  deeds  having  been 
presented  to  the  Commissioners  stamped  as  securities 
ou  an  ad  valorem  duty  of  28.  6d.  per  cent,  under  the 
head  *<  Mortgage,    Bond,    Debenture,    Covenant, 

Held,  that,  as  the  annuities  were  payable  for  an 
indefinite  period,  and  could  only  be  redeemed  or 
extinguished  by  the  board  purchasing  them  at  the 
then  market  price,  the  deed  securing  such  an 
annuity  was  m  the  nature  of  a  *'  conveyance  on 
■ale  "  and  not  a  bond  to  secure  the  repayment  of  an 
advance  or  loan  to  the  company,  and  was  therefore 
chargeable  at  the  rate  of  10s.  per  cent,  as  a  contract 
of  sale  and  purchase.— Mebsby  Docks  Co.  Boabd 
V*  Iklaud  Bevbnue  Commibsionsrs,  Q.B.D., 
448. 

16.  Stamp  duty — Bond — Company — Reconstruction 
^Ntw  bonds — Secured  by  mortgage — Bonds  to  be 
certified  by  trustee  under  mortgage — Certificate  signed 
in  £nglandStamp  Act,  1891  (54  &  55  Vict.  c.  39), 
s.  82  (1),  (b)  (i.,  it.,  m.).--The  A.  T.  and  S.  P. 
Bailroaa  Co.  being  in  arrear  with  the  interest  on 
their  bonds,  committees  were  appointed  in  L., 
N.  Y.,  and  A.  to  reorganise  the  company,  the  bond- 
holders depositing  their  securities  with  an  executive 
committee.  Certain  firms  who  were  termed 
depodtaiies  were  to  reoeive  these  old  bonds  for  the 


committee,  and  give  the  depositor  a  certificate  of 
deposit,  for  which  when  the  time  arrived  the 
holders  of  such  were  to  recdve  new  bonds  in  the 
A.  T.  and  S.  F.  Bailway  Co.  In  April,  1896,  the 
new  bonds  were  issued.  These  new  bonds  were 
secured  bv  a  general  mortgage  over  all  the  property 
of  the  railway  company  in  ravour  of  the  U.  T.  Co. 
of  N.  Y.  as  trustee  for  the  bondholders.  These 
bonds  when  issued  were  delivered  to  the  U.  T. 
Co.,  and  each  bond  contained  this  proviso :  "  This 
bond  shidl  not  be  valid  for  any  purpose  unless 
authenticated  by  the  certificate  hereon  indorsed  of 
the  trustee  under  the  said  mortgage  or  deed  of 
trust,"  and  a  trustee's  certificate  was  indorsed  on 
the  back  of  each.  These  certificates  were  unsigned 
when  the  new  bonds  were  delivered  by  the  railway 
company  to  the  U.  T.  Co.  A  certain  number  of 
these  bonds  were  forwarded  to  Messrs.  B.,  who 
were  the  depositaries  in  London,  to  enable  them 
to  make  the  exchange  against  certificates  of  deposit 
issued.  Owing  to  the  expense  of  insuring  these 
new  bonds  it  was  arranged  that  the  IT.  T.  Co. 
should  sign  the  trustee's  certificate  in  London. 
Among  the  bonds  which  Messrs.  B.  received  was 
the  one  now  in  question,  which  they  delivered  to 
the  appellant  J.  B.  in  exchange  for  the  certificate 
of  deposit.  The  respondents  were  of  opinion  that 
the  bond  was  isiied  in  England  within  the  meaning 
of  the  Stamp  Act,  1891,  s.  82,  and  assessed  the 
duty  at  £1  Is.,  the  value  of  the  bond  being 
£204  3s.  4d.    J.  B.  appealed. 

Held,  that  the  respondents  were  right,  for,  as 
the  bond  was  made  operative  and  yalid  in  Eng- 
land, it  was  properly  said  to  be  issued  there. — 
Babinq  v.  Inland  Bbysnus  Commissiqubbs, 
Q.B.D. 

17.  Stamp  duty — Conveyance — Agreement  for  sale 
of  goodwill  and  trade-marks — Business  carried  on 
abroad  and  in  England — Trade-mark  registered  in 
England—Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s. 
59. — An  agreement  under  seal  was  entered  into  for 
the  sale  of  a  business  carried  on  in  the  United 
States,  including  the  goodwill  of  the  said  business 
and  the  trade-marks  and  names  used  in  connection 
therewith,  to  purchasers  in  the  United  Kingdom* 
The  vendors  were  manufacturers  of  soap  in  America, 
a  large  proportion  of  which  they  sold  wholesale  to 
a  syndicate  in  England.  The  vendors  were  also 
owners  of  a  trade- mark  registered  in  and  extensively 
advertised  throughout  the  United  Kingdom,  where- 
by a  demand  for  the  soap  had  been  created  therein. 

Held,  that  the  goodwill  and  trade-mark  were 
'*  propcorty  "  within  the  meaning  of  section  59  of 
the  Stamp  Act,  1891.  and  not  "property  locally 
situate  out  of  the  United  Kingdom*^  within  the 
exception  contained  in  that  section,  and  that  there- 
fore so  much  of  the  consideration  as  represented 
the  price  paid  for  the  said  goodwill  and  trade-mark 
was  chargeable  with  conveyance  duty  under  section 
59  of  the  Stamp  Act,  1891.--Bbookb  v.  Inland 
Bsvxnttb  Commissioners,  Q.B.D. 

18.  Stamp  duty — Couveyance  on  sale — Contract  for 
sale — Share  in  Colonial  pateivt —Licence  to  use  patent 
— "  Property  "— "  Property  locally  situate  out  of  the 
United  Kingdom*' — Doctrine  of  ejusdem  generis — 
Stamp  Act,  1891  (54  &  55  Vict.  c.  39).  s.  59,  sub- 
section  1. — An  a^ement  made  in  England  for  the 
sale  of  a  share  m  a  patent  granted  in  New  South 
Wales  and  of  a  Ucenoe  to  use  the  patent  in  a  par- 
ticular district  of  New  South  Wales  is  an  agreement 
for  the  sale  of  an  interest  in  property  within  the 
meaning  of  section  59,  sub-section  1,  of  the  Stamp 
Act,  1891,  and  is  not  within  the  ezpeption  of 
**  property  looally  sitnate  out  of  the  United  King* 
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dom."    It  is  therefore  chargeaUe  with  <id  valorem 
duty. 

Judgment  of  the  Queen's  Bench  Division  (Pol- 
lock, B.,  and  Bruce,  J.),  ante,  p.  61,  affirmed. — 
Smelting  Ck).  of  AusTBAiiiA  v.  Inland  Bevenus 
GOliMISSIONEBS,  G,A.,  203. 

19.  Stamp  duty — Conveyance  on  sale — Exchange  of 
shares — ^Ad  valorem  stamp — Stamp  Ad,  1891  (54  & 
55  Vict.  c.  39),  M.  54,  55,  73. — By  an  instrument 
entered  into  in  pursuance  of  an  agreement,  a 
shareholder  in  one  company  transferred  his  shares 
to  anotiier  company  in  exchange  for  certain  shares 
in  the  latter  company. 

Held,  that  the  transaction  was  a  conveyance  on 
sale  of  the  shares  under  sections  54  and  55  of  the 
Stamp  Act,  1891,  and  that  the  instrument  was 
therefore  chareeable  with  an  ad  valorem  stamp. — 
Coats,  J.  &  P.,  v.  Inland  Beyenue  Gommis- 
8I0NBBS,  Q.B.D. 

20.  Stamp  duty — Debenture — Principal  sum  repay- 
able  with  premium — Stamp  Act,  1891,  «.  86,  Schedule 
L — A  company  issued  a  series  of  debentures  of 
£100  each  containing  an  undertaking  by  the  com- 
pany to  pay  each  registered  holder  on  a  specified 
date  '*£100,  together  with  a  premium  thereon  at 
£7  lOs."  The  debentures  were  marketable  securities 
not  transferable  by  delivery  within  the  meaning  of 
Schedule  I.  of  the  Stamp  Act,  1891. 

Held,  that  each  debenture  was  a  security  for  the 
payment  of  £107  lOs.,  and  was  liable  toadinilorem 
stamp  duty  on  that  amount. — ^Bowell  v.  Inland 
Beyenue  Commissionees,  Q,B,D. 

21.  Stamp  duty — Marketable  security — Bond  of 
foreign  company — Security  **  issued,"  **  offered  for 
subscription,"  or  ** assigned  or  transferred"  in  the 
United  Kingdom— Stamp  Act,  1891  (54  &  55  Vict.  c. 
39),  a.  82,  sub-section  1  (6). — An  arrangement  for 

.  reconstructing  an  Eoglidh  company  and  transfer- 
ring its  business,  property,  and  liabilities  to  a  new 
oouipany  formed  in  America  provided  that  the 
debenture-holders  of  the  old  company  should 
rt-ceive  in  lieu  of  their  debentures  bonds  issued  by 
.the  new  company.  The  holders  in  London  of  a 
debenture  of  the  old  company  lodged  it  with  the 
London  agent  of  the  new  company,  who  sent  it  to 
the  officials  of  the  new  company  in  Chicago,  and 
such  officials  presented  it  there  to  a  trustee  for  the 
debenture-holders  and  received  in  exchange  from 
him  a  bond  which  they  sent  to  their  agent  lu 
London,  by  whom  it  was  given  in  London  to  the 
owners  in  exchange  for  their  debenture. 

Held,  that  this  bond  did  not  come  within  section 
82,  sub-section  1  (6),  of  the  Stamp  Act,  1891,  as 
having  been  either  '*  issued,"  '*  offered  for  subscrip- 
tion," or  '*  assigned  or  transferred  "  in  the  United 
Kingdom. 

Judgment  of  the  Queen's  Bench  Division  (Pol- 
lock, B.,  and  Bruce,  J.),  ante,  p.  138,  affirmed. — 
Chicago  Railway  Terminal  Elbvatob  Co.  v. 
Inland  Kevenue  Commissionebs,  C,A,,  242. 

22.  Succession  duty — Account  duty -^Insurance — 
Life  policy — Assignment — Succession  Duty  Act,  1853 
(16  &  17  Vict,  c.  51),  ss,  2  and  17 — Customs  and 
Inland  Rtvenue  Ad,  1889  (52  VicL  c.  7),  «.  11.— 
Some  years  before  his  death  a  father  made  a  volun- 
tary assignment  of  a  policy  of  insurance  on  his 
own  life  to  his  daughter,  and  she  afterwards  paid 
the  premiums;  previously  to  the  assignment  the 
premiums  were  paid  by  the  father.  In  1890,  on 
death  of  tbe  father,  the  daughter  received  the 
money  due  under  the  policy. 

Held,   that  the  assignee  was  neither  liable  to 


Buooession  duty  nor  account  daty. — ^Lo&D  Advo- 
cate V.  Robertson,  H,L.  (Sc),  674. 

23.  Succession  duty — "  New  succession  " — Annuity 
— **  Valuable  consideration  in  money  or  money* s 
tvorth  "—Succession  DiUy  Act,  1853  (16  &  17  Vid,  c. 
51),  ss.  2,  15,  17,  18. — A  testator,  a  peer,  by  hia 
will  bequeathed  his  residuary  estate  to  his  widow 
for  life,  with  remainder  to  his  nephew,  if  living, 
but,  if  not,  to  the  person  who  should  then  be  the 
testator's  right  heir  at  common  law  absolutely. 
The  nephew  died  without  issue  in  the  lifetime  of 
the  testator's  widow,  and  the  testator's  nieces, 
having  survived  the  widow,  were  then  the  testator's 
co-heiresses  and  right  heirs  at  common  law.  The 
defendant  succeeded  to  the  title,  and  a  deed  of 
settlement  was  then  executed,  by  which  the  widow 
assigned  her  life  interest  in  certain  shares,  and  the 
nieces  and  tbe  defendant  assigned  all  their  interest 
under  the  will,  subject  to  the  life  interest  of  the 
widow,  to  trustees  upon  trust,  by  clause  1,  to  pay 
out  of  the  income  {inter  alia)  an  annuity  of  £15,000 
during  the  widow's  life  to  the  defendant  for  life ; 
and,  by  clanse  2,  after  the  death  of  the  widow,  out 
of  the  income  '*  to  continue  to  pay  the  said  annuity 
of  £15,000"  to  the  person  for  the  time  betog 
holding  the  title,  with  trusts  over.  Upon  the  death 
of  the  testator's  widow  legacy  duty  was  paid  on  his 
estate,  and  the  Crown  claimed  succession  duty  in 
respect  of  the  annuity  which  the  defendant  then 
became  entitled  to  receive  imder  clause  2  of  *the 
deed. 

Held,  that  the  annuity  under  clause  2  was  not 
the  same  as  the  annuity  under  clause  1,  as  the 
former  was  payable  out  of  the  estate  of  the  nieces 
and  the  latter  out  of  the  life  estate  of  the  widow, 
the  annuities  being  also  limited  in  favour  of  different 
persons,  and  that  therefore  there  was  a  ''succes- 
sion "  within  section  2  of  the  Succession  Duty  Act. 
1853,  in  respect  of  the  annuity  under  clause  2  of 
the  deed ;  that  the  deed  did  not  create  an  "  aliena- 
tion not  conferring  a  new  succession  "  within  the 
meaning  of  section  15;  that  the  deed  was  not  a 
*'  contract  made  for  valuable  consideration  in  money 
or  money's  worth  "  so  as  to  come  within  the  exemp- 
tion in  section  17  ;  and  that  the  payment  of  legacy 
duty  upon  the  testator's  estate  on  the  death  oi 
his  widow  did  not  bring  the  case  within  the 
exemption  in  section  18,  as  the  legacy  duty  was  not 
paid  '*  in  respect  of  the  same  acquisition  of  the  same 
property." 

Held,  therefore,  that  the  defendant  was  liable  to 
pay   succession    duty.  —  ATTOBNEY-GsinSBJLL   v. 

WOLVEBTON  (BaBON),  C.A.,  236. 

24.  Succession  duty-^Partnership  deed — Conirad 
for  Valuable  consideration  in  money  or  money^s  toorih 
—Succession  Duty  Ad,  1851  (16  &  17  Vici.  c.  51),  s. 
2. — A  father  admitted  his  son  into  partnership  for 
a  term  of  five  years.  The  assets  of  the  bosmess 
were  then  valued  at  about  £62,000,  of  which  two- 
thirds  was  to  be  deemed  the  father's  shsfe,  and 
one-third  the  son's;  and  one  condition  of  the 
partnership  was  that  in  the  event  of  the  father 
dying  within  five  years  the  son  was  to  take  the 
whole  of  the  business  and  pay  to  the  father*s  execu- 
tors or  administrators  £10,000.  By  a  contempor- 
aneous deed  the  son  agreed  to  pay  to  the  father  and 
his  executors  a  rent- charge  of  £139  per  annom  in 
respect  of  the  freehold  property  of  the  partnership. 

The  son  brought  no  capital  into  the  bosiness,  aod 
the  father  died  before  the  term  of  the  parlnec9hq> 
had  expired. 

The  Inland  Revenue  ComnussionetB  claimed  suc- 
cession duty  from  the  son  in  respect  of  the  then 
estimated  value  of  the  business,  less  the  J&10«000  to 
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be  paid  to  the  father*B  representatives,  and  less  the 
Hon  8  one-third  share  of  the  business,  on  the  ground 
that  although  in  form  the  partnership  arrangement 
was  a  sale  of  part  of  the  business  to  the  son,  it  was 
sabstaDtially  a  settlement  by  tiie  father  under 
which  at  his  death  the  son  benefited,  the  property 
being  admitted  worth  more  than  £10,000  at  that 
date. 

Held,  that,  taking  all  the  oiroumstanoes  in  con- 
sideration, the  £10.000  to  be  paid  by  the  son  was  a 
fair  commercial  value  to  plioe  upon  the  business 
for  the  purposes  of  the  partnership.  The  trans- 
action could  not  be  regarded,  therefore,  as  in  sub- 
stance a  '<  settlement,*'  and  the  son  was  not  liable 
to  pay  succession  duty  on  acquiring  the  whole  of 
the  business  on  the  death  of  his  father. — Attobnet- 
Genbaal  v.  Bbowit,  Q.B,D.,  446. 

See  also  Company,  16 ;  Crown. 

INNKEEPER  :— 

Duty  to  provide  accommodation — Traveller— Right 
to  remain  in  inn, — A  common  innkeeper  is  under 
no  legal  obligation  to  receive  into  his  inn  a  person 
who  is  not  a  traveller,  or  to  permit  to  remain  in  his 
inn,  after  reasonable  notice  to  quit,  a  person  who, 
though  he  came  to  the  inn  as  a  traveller,  has  ceased 
to  be  a  traveller.— Lamond  v.  Biohard,  C,A., 
289. 

INSUKANCE  :— 

1.  Accident — Contract — Renewal — Continuation  of 
old  contract — New  contract — Policy  money — Insolvency 
— Creditors*  deed, — Accident  policy  renewable  yearly 
HO  long  as  the  assured  pays  the  specified  premium 
in  advance  and  the  insurance  company  consent  to 
receive  it,  and  requiring  the  assured  at  each  re- 
newal to  give  notice  of  any  change  in  his  state  of 
health  since  the  payment  of  the  last  premium,  with 
power  for  the  oompany  in  such  case  to  determine 
the  policy, 

Upon  the  payment  of  the  premium  for  each  year, 
an  entirely  new  contract  arises  for  that  year  only, 
and  the  amount  payable  under  it  on  the  accidental 
death  of  the  assured  in  the  current  year  for  which 
a  premium  has  been  paid  is  not  idFeoted  by  any 
assignment  or  other  obligation  made  or  entered 
into  by  the  assured  in  any  previous  year  and  not 
extending  to  after-acquired  property. — Stokell  v. 
Hbywood,  Ch.D.  Kekewich,  J. 

2.  Burglary — Policy  signed  and  sealed — Payment  of 
premium—  Condition  precedent — Recital  that  premium 
had  been  paid — Estoppel — Waiver. — On  the  14th  of 
December,  1895,  the  plaintiff  signed  a  proposal 
form  addressed  to  the  defendant  company  for  an 
insoraiioe  against  loss  by  burglary,  the  form  stating 
that  no  insurance  would  be  considered  in  force 
until  the  premium  was  naid.  The  first  premium 
was  stated  to  be  9s.  11a.,  to  the  1st  of  January, 
1897,  and  9s.  9d.  annually  afterwards.  On  the 
18th  of  December  a  protection  note  was  given  to 
the  plaintiff,  reciting  the  proposal  and  declaring 
the  plaintiff  to  be  provisionally  protected,  subject 
to  the  conditions  contained  in  the  form  of  policy 
used  by  the  oompany,  for  seven  days  from  that 
date.  The  seven  days  expired  on  the  25th  of 
December,  and  on  the  night  of  the  next  day  the 
plaintiff  sufiiared  a  loss  by  burglary.  On  the  27th 
of  Deoember,  at  a  meeting  of  the  directors  of  the 
company,  who  were  ignorant  of  the  loss,  a  policy 
was  duly  signed  and  sealed  insuring  the  plaintiff 
from  the  14th  of  December,  1895,  to  the  1st  of 
January,  1897,  the  policy  reciting  that  the  first 
pramhim,  9s.  lid.,  had  been  paid,  and  one  of  the 
provieoes  therein  stated  that  no  assurance  by  way 
of  repewftl  or  otherwise  should  be  held  to  be  etfectei 


until  the  premium  due  thereon  should  have  been 
paid.  No  premium  was  ever  paid,  and  the  policy 
never  left  the  company's  office. 

Held,  that  the  company  must  be  taken  to  have 
waived  the  prepayment  of  the  premium,  and  that 
they  were  therefore  liable  on  the  policy.— RoBBBTS 
V.  Sboubiiy  Co.,  C.A.,  214. 

3.  Fire — Contract  of  indemnity  —  Remedies  of 
assured  against  third  parties — Right  of  insurer  to 
subrogation — Renunciation  of  remedies  by  assured — 
RigJit  of  insurer  to  recover  value  of  remedies 
renounced, — A  policy  of  fire  insurance  beine  a 
contract  of  indemnity,  the  insurer  is  entitled  to 
recover  from  the  assured,  not  merely  the  value  of 
any  benefit  received  by  him  by  wav  of  compensa- 
tion from  other  sources  in  excess  of  his  actual  loss, 
but  also  the  full  value  of  any  rights  or  remedies  of 
the  assured  against  third  parties  which  have  been 
renounced  by  him  and  to  which,  but  for  such 
renunciation,  the  insurer  would  have  a  right  to 
be  subrogated.— West    of   Enqland   Fibb    In- 

8I7BAN0B  Co.  V.  ISAACS,  G.A. 

4.  Marine  —  Barratry  of  master — Master  part" 
oumer  of  ship — Barratry  as  against  mortgagee  of 
master^s  interest, — An  act  of  a  master  and  part- 
owner  of  a  ship,  which  would  be  barratrous  as 
against  his  co-owners,  is  barratrous  as  against  the 
mortgagee  of  his  interest  in  the  ship  —Small  v. 
United  Kingdom  Mabinb  Mutual  Insubanob 
Association,  C,A, 

5.  Marine — Capture — Total  loss — Notice  of  aban^ 
donmerit — Recovery  after  action  brouglU, —  A  ship 
insured  imder  a  policy  covering  war  risks  was, 
whilst  carrying  contralMmd  of  war  destined  for  one 
belligerent  government,  captured  by  a  cruiser  of 
the  other.  The  shipowners  thereupon  gave  the 
underwriters  notice  of  abandonment,  which  was 
refused,  and  the  shipowners  brought  an  action  on 
thepolicy. 

The  war  coming  to  an  end,  the  priae  court  of  the 
captors  ordered  the  ship  to  be  returned  to  her 
owners. 

Held,  that  the  return  of  the  ship  after  action 
brought  did  not  disentitle  the  owners  to  reoover 
as  for  a  total  loss.— Buys  v.  London  Assubancb 
COBPOBATION,  Q.B.D, 

6.  Marine —  Freight  —  Commencement  of  risk  — 
Time  of  engagement  of  goods — Loading  port, — By  a 
policy  on  freight  *'  at  and  from  any  port  or  ports 
of  loading  on  the  west  coast  of  South  America  to 
any  port  or  ports  of  discharge  in  the  United  King- 
dom *'  the  freight  was  to  be  covered  **  from  the 
time  of  the  engagement  of  the  goods." 

Goods  were  engaged  for  the  vessel  which  was  to 
earn  the  freight,  and  were  ready  for  shipment  in 
her  at  the  time  of  her  loss,  which  ooouired  before 
she  arrived  at  her  first  loading  port  on  the  west 
coast  of  South  America. 

Held,  by  theCourtof  Appeal  (Lord  Ether,  M.B., 
Kay  and  A.  L.  Smith,  L.  J  jl),  affirming  the  decision 
of  Qorell  Baznes,  J.,  [1896]  p.  154,  that  the  «  en- 
gagement "  clause  must  be  construed  with  reference 
to  the  voyage  described  in  the  policy,  and,  there- 
fore, as  the  vessel  had  not  arrived  at  her  first 
loadinff  port  on  the  west  coast  of  South  America, 
the  risk  had  not  attached.— Thb  "  Copbbnicus," 
C.A. 

7.  Marine — Poliey  o7i  freight— Exception — Claim 
consequent  on  loss  of  time — Delay  caused  by  peril  of 
the  sea — Frustration  of  adventure,  —  A  policy  of 
marine  insurance  against  total  loss  of  freight  con- 
tained th^  foUowinj^  exception ;  <*  Warranted  free 


76 


Inmrance^ 


[Waddy  B«pffter,  Sflpt  S5,  i69r. 

DIGEST.  Intestate^  Estates  Act.  76 


from  anv  dUdm  oonseaueiit  on  loss  of  time,  whether 
arising  from  a  peril  of  the  sea  or  otherwise." 

While  the  ship  was  prooeedioff  on  a  voyage  under 
a  charter,  her  main  shaft  broke  by  perils  of  the  sea, 
and  in  oonseqnence  thereof  she  was  delayed  for  so 
long  a  time  as  to  frustrate  the  objects  of  the  ad- 
venture, and  the  owners  thereby  lost  their  chartered 
freight.  In  an  action  by  the  owners  agadnst  the 
underwriters, 

Held,  that  the  claim  was  within  the  warranty, 
and  that  the  defendants  were  not  liable. — Bensaudb 
V.  Thames  and  Mebsby  Marine  Insurance  Co., 
C.A.,  114. 

8.  Marine  —  Premium  —  Liability  of  assured — 
Custom  whereby  broker  is  liable — Company^ s  policy — 
Promise  by  assured  to  pay  premium, — The  general 
custom  in  the  business  of  marine  insutance,  whereby 
the  broker  and  not  the  assured  is  liable  to  the 
underwriter  for  the  premiuui,  id  not  limited  Co  the 
case  of  a  Lloyd's  policy,  but  applies  also  to  the  case 
of  a  company's  policy  containing  a  prouiise  on  the 
part  of  the  assured  to  pay  the  premium. — Uni  verso 
Insurance  Co.  of  Mila.n  v.  Merchants*  Marine 
Insurance  Co.,  (J, A,,  625 

9.  Marine — Reinsurance — Description  of  voyage  in 
policy — •*  To  any  port  or  ports,  place  or  pl'Xies,  in  any 
order  " — "  For  Uiirty  days  after  arrival  at  final 
port  '• — Meaning  of. — ^Tde  plaintiffs  effected  a  policy 
of  reinsurance  on  a  vessel  with  the  defendants. 
The  risk  clause  was  *'  at  and  from  Newcastle, 
N.S.W.,  to  any  port  or  ports,  place  or  places,  in 
any  order,  on  the  west  coast  of  South  America,  and 
for  thirty  days  after  arrieal  in  final  port,  however 
employed."  The  vessel  sailed  with  a  cargo  from 
Newcastle,  N.S.W.,  to  Valparaiso,  and  there 
discharged  the  whole  of  it.  She  remained  at  Yal- 
paraiso  for  thirty  days,  and  whUe  there  loaded 
parUy  with  ballast  and  partly  with  sugar,  the 
fatter  being  part  of  her  cargo  for  the  United 
Kingdom.  She  then  sailed  for  a  port  on  the  west 
coast  of  South  America  in  order  to  take  on  board 
the  remainder  of  her  cargo,  but  while  proceeding 
there  she  was  stranded  and  became  a  total  loss. 

Held,  that  the  words  *' final  port"  in  the  risk 
clause  were  not  confined  to  the  port  of  discharge, 
but  included  the  final  port  of  loading  for  the  home- 
ward voyage,  and  that  the  plaintiffis  were  therefore 
<mtitled  to  recover. — Crocker  v,  Sturqe,  Q»B,D., 
271. 

10.  Marin&^Salvage — Absence  of  sea  peril — Tow- 
age  services — Award — Conclusiveness  of  judgment  of 
Admiralty  Division  as  to  supervening  of  sea  peril, — 
The  plaintiflb'  ship,  while  insured  by  a  time  policy, 
sailed  from  port  with  an  insufficient  supply  of  coal, 
and  by  reason  thereof  she  sailed  in  an  unseaworthy 
condition.  The  coal  having  run  short,  she  was 
towed  by  a  trawler  and  a  tug  to  her  port  of 
destination..  There  was  no  rough  weather,  neither 
did  any  accident  or  casualty  happen  to  the  ship. 
The  Admiralty  Division  awarded  salvage  to  the 
trawler  and  the  tug.  The  plaintiffii  having 
brought  an  action  to  recover  from  the  underwriters 
the  amount  which  they  had  been   adjudged  to 

Held,  that  the  judgment  of  the  Admiralty 
Division  was  not  conclusive  to  show  that  some  peril 
of  the  sea  must  have  supervened;  and  that  the 
plaintifb  were  not  entitled  to  recover. — Ballan- 

TYNB  V.  MACKINNON,  C.A,,  70. 

11.  Marine  —  Warranty  —  Amount  insured,  —  A 
warranty  in  a  time  policy  that  a  vessel  shall  not  be 
insured  beyond  a  named  amount  means  that  it  shall 
not  be  effectively  insured  to  a  larger  amount ;  8uc*i 


a  warranty  is  not  broken  by  the  owner  taking  oat 
a  new  policy  to  cover  the  probable  deficiency  upon 
a  policy  effected  with  an  underwriter  who  beooosB 
insolvent,  although  the  total  nominal  amount  in- 
sured is  thereby  made  to  exceed  the  amount  limited 
by  the  warranty. 

A  time  policy  upon  hull  and  machinery  of  a 
steamship  valued  at  £12,000  contained  a  proviso, 
**  Warranted  £2,400  uninsured."  The  owner 
effected  time  policies  to  the  total  amount  of  £9,600, 
one  of  the  policies  being  effected  with  a  syndicate 
to  the  amount  of  £5,000.  During  the  currency  of 
the  policies  the  syndicate  stopped  payment,  and 
eventually  the  large  majority  of  its  members  became 
insolvent.  The  owner,  estimating  that  the  syndi- 
cate policy  was  not  effective  for  more  than  £2.000, 
took  out  further  policies  upon  the  ship  for  £3,000. 
The  ship  was  lost,  and  the  total  amount  that  the 
owner  could  in  the  most  favourable  event  recover 
upon  all  the  policies  was  leas  than  £9,600. 

Held,  that  there  had  been  no  breach  of  the 
warranty.— Trieste  General  Insurance  Go.  p. 
Cory,  Q,B,D, 

12.  Securities — Contract  to  insure  payment  of 
debenture  at  maturity— Postporyement  of  date  of 
ma^uritif  by  special  resolution  of  debenture-holders— 
Liability  vf  insurer, — The  plaintiff,  the  holder  of  a 
debenture  in  a  company  which  matured  for  pay- 
ment on  November  4,  1895,  effncted  a  policy  of 
insurance  with  the  defendants  which,  after  reniting 
that  the  debenture  matured  on  that  day  and  thst 
the  plsiniiff  had  paid  a  premium  for  insurance 
until  that  date,  guaranteed  to  the  plaintiff  the  due 
pavment  of  the  principal  money  secured  by  the 
debenture,  if  the  debtors  should  m«ke  default  for 
more  than  three  calendar  months  in  payment  of 
any  principal  money  due  "  under  the  debenture.** 
Subsequently,  by  a  special  resolution  of  the  deben- 
ture holders,  which  was  neither  assented  to  nor  dis- 
sented from  by  the  plaintiff,  the  date  for  payment 
of  the  debentures  of  the  company  was  postponed. 
The  plaintiffs  debenture  was  not  paid  off  on 
November  4,  1895,  nor  in  three  calendar  months 
after  that  date. 

Held,  that,  assuming  the  special  resolution  to  be 
valid,  the  contract  was  nevertheless  one  of  insur- 
ance against  the  default  of  the  company  to  pay  the 
amount  of  the  debenture  on  the  original  date ;  that 
there  had  been  a  default  by  the  company  to  psy 
money  due  under  the  debenture  within  the  mean- 
ing of  the  policy ;  and  that  the  plaintiff  was  there- 
fore entitled  to  recover  the  amount  of  the  policy 
from  the  defendants,  who  were  entitled  on  payment 
to  be  subrogated  to  the  plaintiff's  rights  aa  modifi*^ 
by  the  sp^ial  resolution. — Finlay   v,   Mexican 

INYESTIOENT  CORPORATION,  Q,B.D. 

See  also  Bankruptcy,  33 ;  Inland  Bevanae,  22. 

INTEREST.— See  Bankruptcy,  27;    Settlement,  2; 
Will,  13. 

INTERPRETATION  ACT,  1889.— See  Local  Goven- 
ment,  17. 

INTESTATES'  ESTATES  ACT  :— 

Escheat — Equitable  interest—Prooeeds  of  the  sale  of 
real  estate  directed  to  he  sold  under  vnll — Benefidai 
interest  ineffectually  disposed  of— Intestates^  Esiatet 
Ady  1884  (47  &  48  Vict,  c.  71),  m.  4,  7.— Under  sec- 
tions 4  and  7  of  the  Intestates*  EsUtes  Act.  1$S*. 
the  law  of  escheat  applies  to  prooeeds  of  the  nle 
of  real  estate  directed  to  be  sold  under  the  wilL— 
Wood,  Re,  Attornst-General  v.  Ahbbrson, 
Ch.D,  Homer,  J, 
See  also  Aduiiuistr^tion,  7^ 
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JOINT  TENANCY:— 

Freeholds — Leaseholds — Severance  on  marriage  of 
female  joint  tenant — Leases  hy  one  Joint  tenant  and 
husband  of  other  joint  fenan^.— The  marriage  of  one 
of  two  female  joint  tenants  is  not  in  itself  a  sever- 
aooe  of  the  joint  tenanoy  as  regards  either  free- 
holds or  leaseholds.  In  re  Butler's  TrusU,  36  W.  B. 
817,  38  Ch.  D.  286,  followed  as  regards  the 
leaseholds. 

The  nant  of  a  lease  by  one  joint  tenant  and  the 
huahand  of  the  other  joint  tenant  is  not  such  a 
disposition  of  the  property  by  the  hosband  as  to 
Mver  the  joint  tenancy.  The  rule  laid  down  in 
Bt^inson  ▼.  Preston,  4  K.  &  J.  505,  6  W.  B.  Ch.  Dig. 
87,  as  to  the  purchase  of  property  by  two  or  more 
persons,  followed.— Palioeb  v.  Bigh,  Oh,D, 
Stirling,  J.,  205. 

JU8TI0ES:— 

1.  Bi<i8 — Hearing  of  an  application  for  renewal  of 
licence — Circular  sent  to  magistrates  to  attend, — The 
jostioes  of  the  Tower  Division  of  the  coanty  of 
Loodon  refused  to  renew  a  licence  to  a  certain 
pahlic-honse.  Against  their  decision  K.,  an 
agl^riered  party,  appealed  to  the  Quarter  Sessions. 
Enor  to  th^  hearing  of  the  appeal  the  chairman  of 
the  Tower  Bench  issued  a  ciiPoular  to  all  the  magis- 
trates of  the  county  of  London  requesting  them  to 
attend  on  the  day  fixed  for  the  hearing  of  the 
appeal,  and  informing  them  that  on  that  day  six 
ai>peals  ralatinff  to  one  licensed  house  in  the  Tower 
Division  would  be  beard.  The  appeal  was  heard 
and  dismissed.  K.  then  obtained  a  rule  nisi 
directed  to  the  justices  of  the  county  of  London,  to 
show  cause  why  their  decision  dismissing  the 
appeal  should  not  be  set  aside  on  the  ground  of 


Held,  that,  as  the  circular  did  not  ask  those 
justices  who  attended  to  vote  in  any  particular 
way,  and  as  no  interested  justices  took  part  in  the 
proceedings  except  as  mere  spectators,  the  pro- 
ceedings were  not  vitiated,  ana  therefore  a  man- 
damus ought  not  to  issue  commanding  the  justices 
to  hear  and  determine  the  application. — Bso.  v. 
LOHDOIf  jTTSnOSS,  KBRFOOT,  fix  PABTE,  Q.B.D., 
58. 

2.  Jurisdiction — Poor  Law — Bating — Enforcement 
^/»  ^  disiress'Ufarrant — **  Occupation  **  of  rated 
property, — On  a  summons  before  justices  to  enforce 
a  poor  rate  of  a  parish,  the  justices  have  jurisdic- 
tion, before  issuing  a  warrant  of  distress,  to  ioquire 
whether  the  person  affected  by  the  rate  is  in 
reality  the  principal  person  in  occupation  of  the 
rated  property,— Bko.  v,  Baoshawe  (Derby 
JVBTIGSS),  Q.B.D. 

3.  Jurisdiction — Public  Health — Local  Government 
— Insufficient  water-doset  accommodation — Non^com^ 
pliance  with  sanitary  notice— Public  Health  {London) 
Act,  1891  (54  &  55  VicU  c.  76),  «.  37  (3).— The 
req)ondent  was  summoned  before  a  magistrate  for 
non-compliance  with  a  notice  served  upon  him  by 
a  sanitary  authority  under  the  Puolic  Health 
(London)  Act,  1891,  s.  37,  sub-section  3,  requiriog 
the  respondent  to  provide  additional  water-closet 
accommodation  at  premises  of  which  he  was  the 
owner. 

Held,  that  the  magistrate  was  bound  by  the 
decision  of  the  sanitair  authority  that  there  was 
not  sufficient  water-closet  accommodation  at  the 
respondent's  premises ;  and  that,  on  proof  of  non- 
compliance by  the  respondent  with  the  notice,  it 
was  Uie  duty  of  the  magistrate  to  convict  the 
respondent.— St.  John,  Haoxnby,  Vestby  r. 
HUTTON,  Q.B.D.,  92. 


4.  Jurisdiction — Search  UMxrrant  —  Information — 
Reasonable  suspicion  of  felony — Sufficiency  of  infor^ 
motion. — The  information  on  which  a  search  war- 
rant for  goods  is  applied  for  need  not  allege  the 
actual  commission  of  a  larceny.  It  is  sufficient  if 
the  information  alleges,  either  directly  or  by  fair 
intendment,  that  the  informant  has  reasonable 
grounds  for  suspecting  that  a  larceny  has  been 
committed. 

The  judgment  of  Lord  Bussell  of  Killowen,  C.J., 
(ante,  p.  112,  [1896]  2  Q.  B.  418),  affirmed.-JoNES 
V,  German,  C.A,,  278. 

5.  Licensing  law— 'Refusal  to  renew — Appeal  to 
quarter  sessions — Costs — **  Party** — Jurisdiction  to 
order  objector  to  pay  costs — Summary  Jurisdiction 
Act,  1879  (42  &  43  Vict.  c.  49)  s.  31,  sub-section  5. 

-A  person,  who  had  duly  served  notice  of  his 
intention  to  object  to  the  renewal  of  a  licence  at  the 
ffeneral  annual  licensing  meeting,  appeared  before 
the  licensing  justices  and  opposed  the  renewal, 
which  was  refused.  The  licence  holder  appealed 
to  quarter  sessions,  having  served  notice  of  appeal 
on  the  objector,  and  the  licence  was  renewed.  The 
objector  did  not  appear  on  the  appeaL 

Meld,  that  the  objector  was  a  '*  party "  within 
section  31,  sub-section  5,  of  the  Summary  Juris- 
diction Act,  1879,  and  the  quarter  sessions  had 
jurisdiction  to  order  him  to  pay  the  costs  of  the 
appeaL 

Reg.  V.  Justices  of  Gloucestershire  41  W.  B.  379, 
approved.— Beg.  v.  Kent  Jxtsticbs,  C,A.,  4. 

6.  Married  woman — Appeal — Summary  Jurisdic 
tion  {Married  Women)  Act,  1895  (58  &  59  Vict.  c. 
39),  ss.  5,  11. — ^The  only  mode  of  appeal  from  the 
deoision  of  a  court  of  summary  jurisdiction  on  an 
application  made  for  an  order  under  the  Summary 
Jurisdiction  (Married  Women)  Act,  1895,  is  under 
-section  11  of  that  Act,  to  the  Probate,  Divorce, 

and  Admiralty  Division.  A  court  of  summary 
jurisdiction  has  no  power  in  such  a  case  to  state  a 
case  for  the  opinion  of  the  Queen's  Bench 
Divisional  Court.— Mandebs  v.  Manders,  Q.B.D., 
287. 

7.  Married  woman — Summary  jurisdiction — Appli^ 
cation  by  wife  for  separation — Costs — County  court — 
Jurisdiction  —  Summan/  Jurisdiction  {Married 
Women)  Act,  1895  (58  '&  59  Vict.  c.  39),  ss.  4.  5.— 
Section  5,  sub*  section  {d),  of  the  Summary  Jurisdic- 
tion (Married  Women)  Act,  1895,  gives  the  court  of 
summary  jurisdiction  power  to  make  provision  for 
the  payment  of  the  costs  of  either  party  upon  an 
application  under  the  Act  by  a  married  woman 
against  her  husband. 

Held,  that  this  provision  gives  the  court  of 
summary  jurisdiction  exclusive  jurisdiction  over 
these  costs,  and  that  no  action  can  be  maintained  in 
a  county  court  by  a  wife  or  her  solicitor  to  recover 
these  costs  from  the  husband. — Cale  v.  James, 
Q,B.D.,  317. 

8.  Married  woman — Summary  jurisdiction — Main" 
tenance — Desertion — Cohabitation — Partite  not  living 
under  same  roof—Summary  Jurisdiction  {Married 
Women)  Act,  1895  (58  &  69  Vict.  c.  39),  s.  4.— There 
may  be  cohabitation  without  the  parties  necessarily 
liviug  under  the  same  roof. 

A  husband  from  time  to  time  visited  his  wife, 
who  was  in  service,  and  she  had  a  child  by  him. 
She  left  service,  and  he  refused  to  receive  her,  and 
said  if  she  sent  her  boxes  to  the  house  where  he 
was  Uving  they  would  be  returned. 

Held,  that  there  had  been  cohabitation  giving 
justices  jurisdiction  to  hear  a  summons  by  the  wife 


79 


Landlord  and  Tenant. 


[Weekly  Beporter,  Sept.  SS^  Mm. 

DIGEST,  Landlord  and  Tenant.  ttO 


for   desertion  under    the   Sommaiy   Jariadioiion 
(Married  Women)  Aot»  1895. 

Fitzgerald  ▼.  Fitzgerald,  17  W.  B.  264,  L.  E.  1 
P.  &  D.  697,  and  Reg.  v.  Lereache,  40  W.  E.  2, 
[1891]  2  Q.  B.  418,  oonsidei^d  and  explained.— 
BRAD8HAW  V.  Bradshaw,  P.D.  A  Ad.D.,  142. 

9.  Married  woman — Summary  juriadiciion — Fer^ 
sittent  cruelty  causing  wife  to  live  apart — Continuing 
offence  —  Limit  of  time — Six  months  —  Summary 
Jurisdiction  {Married  Women)  Act,  1895  (58  &  59 
Vict.  c.  30),  M.  4,  8 — Summary  Jurisdiction  Act, 
1848(11  &  12  Vict.  c.  43),  «.  11.— The  offence  of 
persistent  omelty  or  wilful  neglect,  oansing  a  wife 
to  leare  and  live  separately  and  apart  from  her 
husband  within  the  meaning  of  section  4  of  the 
Summary  Jurisdiction  (Married  Women)  Act,  1895, 
is  not  a  continuing  offence,  but  is  complete  when 
the  wife  leaves  the  husband,  and  complaint  must 
be  made  or  information  laid  within  six  calendar 
months  from  that  time,  as  required  by  section  11  of 
the  Summary  Jurisdiction  Act,  1848,  which  is 
incorporated  by  section  8  of  the  first-named  Act. 
—Ellis  v.  Ellis,  F.D.  &  Ad.D.,  144. 

10.  Prohibition  —  Jurisdiction  —  Railu>ay  Clauses 
Act,  1863,  a.  6 — Interpretation. — Where  the  juris- 
diction of  justices  depended  upon  a  particular  inter- 
pretation of  a  statutory  offence  under  the  Eailways 
Clauses  Acts,  and  the  justices  adjourned  the  hearing 
of  a  summons  for  such  an  offence  for  fche  question 
as  to  their  jurisdiction  to  be  determined,  an 
application  for  a  writ  of  prohibition  against  ^e 
justices  is  a  just  and  convement  mode  of  procedure. 

The  offence  of  failing  to  erect  and  maintain  a 
lodge  or  watchman  at  a  level  crossing  over  a  turn- 
pike road  or  public  carriage  road  mentioned  in 
section  6  of  the  Eailways  Clauses  Act,  1863,  applies 
to  any  turnpike  road  or  public  carriage  road,  and 
is  not  limitea  to  such  similar  roads  as  are  specifically 
mentioned  in  the  special  Act  authorizing  the  con- 
struction of  the  particular  railway.— Eeg.  v. 
LonGB,  Q.B.D. 

See  also  Adulteration,  4 ;  Common ;  Factory,  1 ; 
Master  and  Servant,  3;  Metropolis  Management, 
12  ;  Poor  Law,  8,  9 ;  Vaccination,  1,  2 ;  Water,  2. 

liANDLOED  and  TENANT:— 

1.  Lecue — Assignment  by  tenant — Landlord's  licence 
to  assign — Landlord  requiring  consideration  for 
licence — Deposit  of  money  to  secure  performance  of  a 
contract  between  landlord  and  tenant — *'  Fine,  or  sum 
of  money  in  the  nature  of  a  fine,  jpayable  for  or  in 
respect  of  such  licence  " — Conveyancing  and  Law  of 
Property  Act,  1892  (55  &56]Ftd.  c.  13),  ».  3.— Where 
by  a  lease  the  lessee  is  forbidden  to  assign  the 
premises  without  the  licence  of  the  lessor,  the  lessor 
is,  notwithstanding  section  3  of  the  Conveyancing 
Act,  1892,  entitied  to  require,  as  a  condition  of 
granting  such  licence,  that  the  lessee  shall  deposit 
in  his  hands  a  sum  of  money  by  way  of  security 
for  the  completion  of  improvements  which  the 
lessee  has  agreed  to  make  upon  the  premises ;  such 
H  deposit  not  being  a  '*  fine  or  sum  of  money  in  the 
nature  of  a  fine  payable  for  or  in  respect  of  such 
h'cenre"  within  the  meaning  of  that  section. — 
€0SH'S  COKTKACT,  Ee,  C.A.,  117. 

2.  Lease — Breach  of  covenant — Sufficiency  of 
notice — Conveyancing  Act,  1881  (44  &4d  Vict.  c.  41), 
9.  14  (1). — The  notice  "specifying  the  particular 
breach  complained  of  "  required  to  be  served  on  a 
lessee  under  section  14  (1)  of  the  Conveyancing 
Act,  1881,  as  a  condition  precedent  to  the  enforce- 
ment of  a  right  of  re-entirv  or  forfeiture,  must  not 
specify   the   breach  complained    of    by  reference 


merely  to  the  particolar  covenant  which  has  been 
broken,  but  must  give  sufiicient  details  to  eDsUa 
the  lessee  to  understand  with  reasonable  certainty 
what  he  is  required  to  do  to  remedy  the  breach.— 
Flbtohsb  v.  Nokbs,  Ch.D.  North,  J„  471. 

3.  Lease^'BuUding  agreement — Poufer  of  landlord 
to  determine — Option  to  tenant  to  purchase — IntereA 
of  tenant  after  exercise  of  option. — A.  entered  into 
an  agreement  with  B.,  by  which  B.  was  to  build 
upon  A.'8  land,  and  A.  was,  upon  the  works  being 
carried  out,  to  demise  the  land  to  B.  for  ninety- 
nine  years,  and  the  agreement  contained  an  option 
to  B.  to  purchase  the  freehold.  It  was  thereby 
provided  (ifvter  cUid)  that  B.  should  forthwith  pro- 
ceed with  the  works,  and  completelv  finish  on  or 
before  a  certain  day,  and  if  B.  uiould  not  perform 
the  several  agreements  on  his  part,  A.  might  deter- 
mine the  agreement  and  re-enter.  A.,  being  dis- 
satisfied with  B.'8  progress,  gave  notice  to  B.  to 
determine  the  agreement,  B.  having  shortly  before 
given  notice  to  A.  of  B.'s  intention  to  purciiase. 

Hdd,  (1)  that  B.  had  made  default  in  perform- 
ing his  part  of  the  agreement;  (2)  that  the 
option  ox  purchase  was,  notwithstanding,  well 
exercised  ;  (3)  that  the  contract  so  made  did  notin 
itself  before  completion  put  an  end  to  the  leadng 
parts  of  the  aoreement,  but  created  fresh  rights 
and  liabilities  between  the  parties,  and  the  new 
relation  of  vendor  and  purchaser  between  them; 
(4)  that  assnmingthat  A.'s  notice  to  determine  had 
put  an  end  to  B.'s  rights  so  far  as  they  arose 
directiy  from  the  building  agreement,  A.  had  not 
thereby  put  an  end  to  the  contract  for  sale  or  to 
B.'s  rights  thereunder;  but  (5)  that  after  the 
exercise  of  the  option,  and  pending  completion, 
A.'s  power,  if  any,  to  determine  B.'s  occnpAtiou, 
and  B.'s  rights  and  liabilities  under  the  building' 
agreement,  became,  as  between  A.  and  B.,  super- 
seded and  not  enforceable. — Baffett  v.  S(iso- 
fibld,  Ch.D.  Bomer,  J.,  460. 

4.  Lease — Company — Mining  lease — Distress  for 
rent — Express  power  to  seize  chattels  of  lessee  on 
adjoining  mine — Bill  of  sale — Begistration — Bills  of 
SaU  Act,  1878  (41  &  42  Vict,  c  31),  ss.  4,  e—Votun- 
tary  winding  up— Debenture-holders^  action — Priority 
of  landlord  to  debenture-holders. — A  power  in  a  lease 
of  a  coal  mine,  which  has  no  separate  shaft  and 
can  be  worked  onlv  through  a  neighbouring 
colliery,  authorizing  the  lessor  to  distrain  for  rent 
in  arrear  on  chatt^  of  the  lessee  upon  "  adjoin- 
ing or  neighbouring  collieries  "  is  not  a  bill  of  sile 
within  the  Bills  of  Sale  Act,  1878. 

A  distress  under  such  a  power  made  on  chattels 
of  the  lessee,  a  limited  company,  before  the  com- 
mencement of  its  winding  up,  and  before  judg- 
ment has  been  given  in  a  ^bcmture-holders*  actioa 
or  a  receiver  ^ectually  appointed,  is  good  ss 
against  the  debenture-holders. 

Decision  of  Stirling,  J.,  ante,  p.  217,  reversed  on 
this  pomt.— -EouKDWOOD  Colliebt  Co.,  Eb,  C.A., 
324. 

5.  Lease^Cantract  by  lessee  to  purchase  reversum-- 
Power  of  distraint  pending  completion. — ^A  lease  is 
not  determined  at  law  by  a  contract  by  the  lessee 
to  purchase  the  reversion;  but,  in  equity,  tlis 
landlord's  right  to  distrain  is  suspended  pending 
completion  of  the  contract,  so  long  as  the  oontnct 
is  subsisting  and  enforceable  by  action  for  specifie 
performance ;  if,  however,  the  contract  is  reieassd 
or  abandoned,  or  the  lessee  by  unreasonable  debv 
loses  his  right  to  specific  performance,  the  landloro 
may  then  distrain. — Ellis  v.  W&ight,  C.A. 

6.  Lease  "Covenant  by  lessee  to  pay  aU  taxes,  rates. 
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and  duties  imposed  in  respect  of  the  premises — Cost 
of  new  drainage — Liability  of  lessee, — ^By  indenture 
of  lease  a  tenant  oorenanted  that  he  woold  "  pay 
the  land  tax»  sewers  rate,  and  all  other  taxes,  rates, 
duties,  assessments,  and  impositions,  parliamentary, 
paroohial,  or  otherwise,  which  now  are  or  shall  at 
any  time  daring  this  demise  be  assessed  or  imposed 
on,  or  in  Teepeot  of,  the  said  demised  premises,  or 
of  the  rent  herebv  reserved."  The  vestry  of  the 
razish  having,  under  the  provisions  of  the  Public 
Health  (London)  Act,  1891,  required  the  landlord 
to  lay  down  new  drainage  on  the  demised  premises, 
the  latter  executed  the  necessary  works. 

Held,  that  the  landlord  was  entitled  under  the 
covenant  to  recover  from  the  tenant  the  expenses 
the  landlord  had  incurred  in  complying  with  the 
order  of  the  vestry.— Beett  v,  Bogebs,  Q.B.D., 
534, 

7.  Lease — Covenant  hy  lessor  to  pay  water  rate — 
Water  supplied  for  domestic  use — Water  supplied  for 
trade  purposes—Waterworks  Clauses  Act,  1847  (10  A 
11  Vict,  e.  17),  s,  S—The  New  River  Company's  Act, 
1852  (15  &  16  Vict,  c,  clx.),  ss.  85,  38,  40.— A 
covenant  by  the  lessor  of  premises  intended  to  be 
used  as  a  cafe  that  he  will  pay  a31  water  rate  **  now 
or  hereafter  to  be  imposed  or  assessed  upon  the  said 
premises,  or  on  the  lessor  or  lessees  in  respect 
thereof." 

Held,  not  to  apply  to  a  sum  payable  by  the 
lessees,  in  virtue  of  a  special  contract  under  section 
40  of  the  New  Biver  Company's  Act,  1852,  for  the 
supply  of  water  for  trade  purposes. — Floyd  v. 
Lyoks  &  Co.,  C.A.,  435. 

8.  Lease — Covenant  not  to  sub-let — Forfeiture — 
Belief '^ Protection  of  under-lessee — Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Vict,  c,  41),  s. 
14 — Conveyancing  and  Law  of  Property  Act,  1892 
(55  &  56  Vict.  e.  13),  s.  4.— The  court  has  juris- 
diction under  section  4  of  the  Conveyancing  and 
Law  of  Property  Act,  1892,  to  grant  relief  to  an 
under-lessee  on  forfeiture  of  the  superior  lease  by 
the  lessee,  even  where  the  forfeiture  has  been 
incurred  by  reason  of  the  breach  of  a  covenant  not 
to  assign  without  licence,  against  which  breach  no 
relief  oould  have  been  obtained  under  the  Convey- 
ancing and  Law  of  Property  Act,  1881.  But  such 
relief  will  only  be  granted  where  the  under-lessee 
can  prove  that  he  is  blameless  and  has  exercised 
all  precautions  which  a  reasonable,  cautious,  and 
<sardul  person  would  use. 

L.  became  assignee  of  a  sub-lease  of  a  term  of 
twenty-one  years  less  twelve  days;  the  original 
lease  contained  a  covenant  not  to  assign  or  sub-let 
without  consent.  The  sub-lease  was  made  without 
oonsent,  but  L.  had  no  actual  notice  of  the 
covenant,  and  his  contract  did  not  give  him  a  right 
to  call  for  the  title  of  the  original  lessee.  L.  &d 
out  a  large  sum  of  money  on  the  property. 

Held»  that  L.  was  guilty  of  negHgenoe  in  pre- 
<iluding  himself  from  investigating  his  lessor's  title, 
and  was  not  entitled  to  lilief  against  forfeiture 
incurred  by  the  lessee  through  breach  of  covenant. 
— Jmjbjly  v.  Oakshztte,  CA,,  681. 

9.  Lease — Covenant  running  with  land— Covenant 
hy  lessee  to  buy  exciseable  liquors  only  from  lessor  or 
his  assigns — Assign  of  lessee  not  named — Assign 
whether  bound — Proviso  for  abatement  of  rent  on 
observance  of  covenant — Assign  of  lessee  whether 
-entiUed  to  benefit  of  covenant  after  lessor  has  assigned 
his  wine  and  spirit  business. — A  covenant  by  the 
lessee  of  a  hotel  (the  assign  of  the  lessee  not  being 
named)  to  buy  exciseable  liquors  only  of  the  lessor 
or  bis  assigns  runs  with  the  land,  and  is  binding 
upon  the  assign  of  the  lessee.    Such  assign,  there-  \ 


fore,  if  in  fact  he  has  bought  exciseable  liquors 
only  of  the  assigns  of  the  lessor's  wine  and  spirit 
business,  is  entitled  to  the  benefit  of  a  proviso  for 
an  abatement  of  rent  on  due  observance  of  the 
covenant. — White  v.  Sottthbnd  Hotel  Co.,  C.A., 
434. 

10.  Lease — Mining  lease — Compensation  douse — 
Subsidence  of  surface — Injury  to  buildings — Damages. 
— Mines  were  granted  by  deed,  with  a  proviso  that 
the  grantee  and  his  assigns  should  make  reasonable 
compensation  for  all  damage  occasioned  to  the 
surface  or  to  buildings  thereon  by  reason  of  the 
working  of  the  mines. 

Held,  that  damage  by  subsidence  was  not  covered 
by  the  proviso,  and  consequently  that  the  grantee 
and  his  assigns  were  liable  in  an  action  for  damages 
for  injury  done  to  the  surface  by  subsidence. 

Davis  V.  Treheme,  6  App.  Cas.  460,  followed. 

A  lessee  of  mines  is  not  liable  in  damages  to  the 
owner  of  buildings  on  the  sur&ce  who  has  acquired 
a  right  to  have  the  buildings  uninjured  by  under- 
ground workings,  for  injury  occasioned  to  the 
buildings  during  the  currency  of  the  lease,  but 
which  in  fact  arose,  not  from  any  act  of  the  lessee, 
but  from  an  excavation  made  by  the  lessee's  prede- 
cessor in  title  before  the  date  of  the  lease. — 
Gbeenwell  v.  Low  Beeohbubn  Coal  Co.,  Q.B.D. 

11.  Mortgage — Tenant* s  fixtures  —  Bemovability^^ 
Bights  of  mortgagee  in  possession  against  owner  of  the 
fixtures. — A  landlord  demised  certain  premises  to 
the  plaintiff,  who  during  his  tenancy  erected  certain 
tenant's  fixtures  thereon.  Prior  to  the  determina- 
tion of  the  tenancy  the  landlord  agreed  to  give  the 
tenant,  on  the  expiration  of  his  tenancy,  permis- 
sion to  leave  his  fixtures  on  the  premises,  with  a 
view  to  their  being  purchased  by  the  incoming 
tenant,  or,  in  the  event  of  their  not  being  pur- 
chased, to  enter  and  remove  them.  Subsequent  to 
the  erection  of  the  fixtures  by  the  plaintiff,  but 
prior  to  the  said  agreement,  the  landlord  mort- 
gaged the  premises  to  the  defendants,  who,  after 
ue  determination  of  the  plaintiff's  tenancy,  became 
mortgagees  in  possession.  The  defendimts,  who 
were  not  parties  to  the  said  agreement,  and  had  no 
knowledge  of  it,  refused  to  permit  the  plaintiff, 
after  he  had  quitted  the  premises  at  the  termination 
of  his  tenancy,  to  remove  the  fixtures,  claiming 
that  they  were  entitled  to  them  under  the  mort- 
irage  deed.  In  an  action  for  the  delivery  up  of  the 
fixtures,  and  for  damages  for  their  wrongful  deten- 
tion. 

Held,  that  as  the  defendants  were  mortgagees  in 
possession  under  a  deed  subsequent  to  the  erection 
of  the  fixtures,  the  agreement  oetween  the  landlord 
and  the  defendant  could  not  affect  their  rights  as  to 
the  fixtures  under  their  mortgage  deed. — Thomas  v. 
Jennings,  Q.B.D.,  93. 

12.  Negligence — House  let  in  dangerou$  condition — 
Defective  staircase — Injury  to  tenants  workman — 
LiabilUv. — There  is  no  implied  obligation  upon  the 
landlord  of  an  unfurnished  house  towards  his  tenant 
not  to  let  the  house  in  a  defective  or  dangerous 
condition.  Consequently,  the  landlord  is  not 
liable  in  an  action  for  negligence  brought  against 
him  bv  the  tenant  for  injuries  sustained  by  reason 
of  su^  defective  condition ;  a  fortiori  the  landlord 
is  not  liable  in  such  an  action  brought  against  him 
by  a  workman  employed  by  the  tenant. — Lake  v. 
Cox,  C.A.,  261. 

13.  Notice  to  quit — Agreement  for  three  years — 
Tenant  from  year  to  year — Commencement  of  tenancy. 
—The  defendant  went  into  possession  of  certain 
premises  under  an  agreement  for  three  years  by 
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which  he  agreed  to  pay  a  yearly  rent  of  £50,  saoh 
rent  to  commenoe  as  from  the  9th  of  May,  1891,  and 
the  first  half -quarter  was  to  become  due  and  pay- 
able on  the  24th  of  Jane,  and  after  that  on  the  usual 
quarter  days.  At  the  end  of  the  three  years  he 
stayed  on,  and  continued  to  pay  the  rent  quttrteriy 
as  before.  On  the  28th  of  Sq[»tember,  1896,  notice 
to  quit  was  served  on  him  for  the  25th  of  March, 
1897. 

Held,  that  the  notice  to  quit  was  bad,  as  the 
tenancy  did  not  commence  on  the  25th  of  March. — 
SiMMOisrs  r.  Undbbwood,  Q.B.D, 

14.  Notice  to  quit — Yearly  tenancy — Six  calendar 
months — Notice  given  an  customary  half-year — Notice 
insufficient^Jn  a  lease  for  a  yearly  tenancy,  deter- 
minable on  the  13th  of  Mav  in  any  succeeding 
year,  it  was  expressly  provided  that  six  calendar 
months'  notice  to  quit  should  be  given  by  either 
side.  In  that  part  of  the  country  (county  Durham) 
it  was  admittedly  the  custom  for  tenants  of  small 
holdings  to  pay  rent  on  the  22nd  of  November  and 
on  the  13th  of  May  in  each  year ;  and  notice  to 
quit  given  after  the  13th  bat  before  the  22nd  of 
November  was  conmionly  accepted  as  a  full  six 
months*  notice  expiring  on  the  13th  of  May 
following. 

On  the  21st  of  November,  1895,  a  notice  to  quit 
on  the  13th  of  May,  1896,  having  been  served  on 
the  tenant  under  the  lease  above  mentioned, 

Held,  that,  notwithstanding  the  custom,  the 
notice  was  invalid,  it  not  being  a  six  calendar 
months'  notioe  as  required  by  the  terms  of  the 
lease.~TRATEB8  v.  Mason,  Q,B,D.,  77. 

15.  Underlease — Covenants  to  repair — Measure  of 
damages, — Where  an  under-lessee  is  liable  to  his 
immediate  lessor  for  breach  of  his  covenant  to  keep 
the  demised  premises  in  repair,  all  the  circuui- 
stances  must  be  considered  and  the  damages 
assessed  at  such  a  sum  as  reasonably  represents  the 
damage  which  the  covenantee  has  sustained. 
Should  the  under-lessee  have  notice  that  the  under- 
lessor  is  liable  over  to  his  superior  landlord,  that  is 
one  of  the  circumstances  to  oe  considered. 

The  official  referee,  in  such  a  case,  estimated  the 
amount  at  the  cost  of  doing  the  repairs,  less  an 
abatement  for  the  term  of  years  still  to  run  in  the 
underlease.  The  immediate  reversion,  on  the  ex- 
piration of  the  underlease,  consisted  only  of  a  few 
davB. 

Held,  that  he  had  pro^ly  assessed  the  damages, 
and  the  fact  that  the  or^nal  lessee  might  not  have 
to  repair  as  required  in  the  head  lease  was  not  a 
matter  which  could  be  gone  into. 

Decision  of  the  Court  of  Appeal,  44  W.  B.  56, 
[1895]  2  Ch.  377,  affirmed. — Conquest  v,  Ebbetts 
(Ebbetts  v.  Conquest),  H,L.,  50. 

LANDS  CLAUSES  ACTS  :— 

1.  Taking  lands  —  part  of  hiiilding  —  Material 
detriment  to  remainder — New  access  to  building — 
Railways  Glauses  Act,  1845  (8  &  9  Vict.  c.  20),  s.  68 
—Lands  Clauses  Act,  1845  (8  &  9  Vict,  c.  18),  s.  92 
— Manchester,  Sheffield,  and  Lincolnshire  Railway 
Act,  1892  (56  &  57  Vict.  c.  Ixxix,),  s,  A2— Costs  of 
special  case — Arbitration  Act,  1889  (52  &  53  Vict,  c. 
49),  M.  7,  20. — A  railway  company's  special  Act 
provided  that  the  owners  of  houses  or  other 
buildlags,  whereof  parts  only  were  required  for  the 
purposes  of  the  Act,  might,  if  each  portions  could 
be  severed  from  the  remainder  of  such  properties 
without  material  detriment  thereto,  be  required  to 
sell  to  the  company  the  portions  only  of  the  pre- 
mises so  required,  without  the  company  being 
obliged  to  purchase  the  whole. 


The  railway  company  gave  notioe  to  treat  for  » 
portion  of  a  factory.  The  notioe  to  treat  comprised 
a  portion  of  land  over  which  lay  the  only  aooees  for 
vehicles  from  the  public  highway  to  the  factory. 
The  sole  purpose  for  which  the  railway  would  use 
the  land  was  to  build  a  viadoot  to  carry  the  rail- 
way, and  sufficient  access  to  the  lemamder  of  the 
land  could  be  provided  through  an  arahway  of  the 
viaduct.  At  the  arbitration  the  company  contended 
that  the  provision  of  such  access  was  an  acoom- 
modation  work  which  they  would  be  bound  to  make 
under  section  68  of  the  Railways  Clauses  Act,  1845  ; 
and,  whether  so  bound  or  not,  they  undertook  to 
make  and  maintain  the  access  in  question  and  to 
grant  a  perpetual  right  of  way  through  the  arch- 
way. 

Held,  that,  in  considering  whether  the  portion 
proposed  to  be  talran  could  be  severed  from  the 
remainder  without  material  detriment  thereto,  the 
arbitrator  was  entitled  to  take  into  consideratioik 
the  obligation  imposed  upon  the  company  under 
68  of  the  Bmlways  Clauses  Act,  1845,  to  make  and 
maintain  accommodation  works  for  providing' 
access  to  the  remainder  of  the  land. 

Held,  also,  by  Lord  Esher,  M.R.,  and  A.  L. 
Smitii,  L.J.,  that,  apart  from  section  68,  the 
company  had  power  to  grant  a  perpetual  right  of 
way  through  tiie  archway ;  and  that  therefore  the 
arUtrator  was  entitled  to  take  that  into  considera- 
tion. 

The  costs  of  a  special  case  stated  by  an  arbitrator 
appointed  under  the  Lands  Clauses  Act,  1845,  are 
now,  by  section  20  of  the  Arbitration  Act,  1889,  in 
the  discretion  of  the  court. 

HoUiday  v.  Mayor,  <fec.,  of  Wakefield,  20  Q.  B.  D. 
699,  36  W.  R.  Dig.  8,  upoa  thii  point  held  to  be 
no  longer  applicable.— Gonty  and  Manchsstbil 
Railway  Co.  Abbitration,  Re,  C,A,,  83. 

2.  Compensation — Costs — Land  compuUcrily  taken 
— Costs  of  arbitration — Offer  made  by  company^^ 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9  VicL 
c  18),  s.  34. — A  railway  company  seeking  to  acquire 
land  under  the  provisions  of  the  Lands  Claoaea 
Consolidation  Act,  1845,  an  arbitration  took  place 
under  that  Act  to  determine  the  amount  of  oom- 
pensation  to  be  paid  by  them  to  the  owner  of  the 
hind.  The  company  had  previously  made  an  offer 
of  the  sum  of  £11,000.  Part  of  the  landowner's 
claim  was  in  respect  of  damage  that  would  be 
caused  to  the  residue  of  his  land,  which  was  build- 
ing land,  by  cutting  it  off  from  the  natural  outfall 
for  its  drainage.  When  the  parties  came  before  the 
arbitrator,  it  was  agreed  between  them  that  a  right 
should  be  reserved  to  the  landowner  of  making  a 
sewer,  for  the  purx>ose  of  draining  his  land,  under 
the  railway  and  land  of  the  company ;  and  coose- 
quentiy  no  claim  in  respect  of  such  damage  as 
before  mentioned  was  ultimately  submitted  to  the 
arbitrator.  The  arbitrator  awarded  the  sum  of 
£10,029  to  the  landowner. 

Held,  that,  although  the  sum  awarded  was  less 
than  the  amount  of  the  company's  offer,  the  com- 
pany were  liable  under  section  34  of  the  Lends 
Clauses  Consolidation  Act,  1845,  to  pay  the  costs  of 
the  arbitration  to  the  landowner,  on  the  ground 
that  the  award  was  not  in  respect  of  the  same 
subject-matter  as  that  in  respect  of  which  the  offer 
was  made.— Miles  r.  Great  Wsstebn  Railway 
Co.,  C,A, 

LEASE.— See  Landlord  and  Tenant,  1-10;   Mort- 
gage, 6;  Solicitor,  18,  19;  Trustee,  4;  Will,  21-23. 

LIBEL  :— 

I.   Consolidation    of    actions  —  Actions    against 
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different  defendants  for  same  libel — Time  for  making 
order— Law  of  Libel  Amendment  Act,  1888  (51  &  52 
Vict.  c.  64),  8.  5. — An  order  may  be  made  under 
section  5  of  the  Law  of  Libel  Amendment  Act, 
1888,  consolidating  actions  by  the  same  plaintiff 
against  different  defendants  in  respect  of  the  same 
libel  before  the  defences  in  the  actions  have  been 
delivered.— Stone  v.  Pbess  Asbooiation,  0.4.,  641. 

2.  Counter' claim  for  damages  against  informer, — 
No  comiter-daim  can  be  maintained  by  the  pub- 
lishers of  a  libellous  work  against  a  person  inform- 
ing the  individuals  libelled  of  the  publication  and 
who  bring  actions  against  the  publishers  resulting 
in  the  recovery  of  damages.— Satjndbbs  v.  Sbyd 
CfiSDiT  Indbx  Co.,  C.A, 

3.  Privileged  occasion — Excess  of  privilege — 2>e/a- 
mation — Malice. — The  appellant  acted  for  some  time 
as  agent  to  an  insurance  company  at  his  own  offices. 
After  some  correspondence  as  to  a  change  of  terms 
upon  which  the  parties  could  not  agree  tiie  com- 
pany's secretary  sent  to  persons  who  insured  through 
the  appellant  a  circular  statine  that  the  agency  of 
the  appellant  at  his  offices  had  "  been  closea  by  the 
directors."  The  appellant  having  brought  an 
action  for  libel  against  the  company  tiie  judge 
ruled  that  the  statement  was  capable  of  a  defama- 
tory meaning,  but  that  the  occasion  was  privileged. 
The  jury  found  a  verdict  for  the  plaintifif,  that  the 
statement  was  a  libel,  that  it  was  untrue,  and  that 
the  defendants  had  exceeded  the  privilege,  but  did 
not  find  actual  malice. 

Held,  that  judgment  must  be  for  the  company, 
on  the  grounds  that  the  statement  was  not  capable 
of  a  defamatory  meaning,  that  it  was  true,  that  the 
occasion  was  privileged,  that  the  finding  of  the 
jury  as  to  excess  of  privilege  was  insufficient,  and 
that  there  was  no  evidence  of  malice  for  the  jury. 

The  decision  of  the  Court  of  Appeal,  [1895]  2 
Q.  B.  156,  affirmed.— Nevill  v.  FnvE  Art  and 
Gene&ai.  Insubance  Co.,  H,L. 

See  also  Practice,  29,  51. 

LICENSING  LAW:— 

1.  Closing  hours — Person  found  drunk  on  licensed 
premises  during  closing  hours — Penalty — Licensing 
Art,  1872  (35  &  36  Vict.  c.  94),  s.  12.— A  person  who 
is  found  drunk  on  licensed  premises  during  closing 
hours  when  the  premises  are  actually  dosM  to  the 

[  public,  and  who  is  neither  a  lodger  nor  inmate  in 
tiie  house,  may  be  convicted  under  section  12  of  the 
Licensing  Act,  1872,  of  "being  found  drunk  on 
licensed  premises,"  as  such  premises  do  not  cease  to 
be  licensed  premises  when  they  are  actually  closed 
to  the  public  during  closing  hours. — Beg.  v.  Pslly, 
Q.B.D.,  504. 

2.  Constable  demanding  admission  to  licensed 
premises — Private  room — Refusal  by  keeper  of  licensed 
premises— Licensing  Act,  1874  ^37  &  38  Vict.  c.  49), 
a.  16. — Section  16  of  the  Licensing  Act,  1874,  does 
not  give  a  police-constable  power  to  demand  ad- 
mission to  a  private  room  upon  licensed  premises, 
unleas  some  reason  is  shown  for  supposing  that 
violations  of  the  Act  are  being,  or  are  flkbout  to  be, 
committed.- Duncan  v.  Dowdino,  Q.B.D.,  383. 

3.  Conviction — Selling  liquor  without  a  licence — 
Protection  order— Licensing  Act,  1872,  s,  3.— The 
lioenoe-holder  of  certain  licensed  premises  remained 
on  the  premises  and  continued  to  sell  liquor  after  a 
pfoteotion  order  had  been  granted  in  respect  of  tiie 
premiBes  to  another  person. 

Held,  that  the  licence-holder  was  not  liable  to 
oonTiotion  for  selling  liquor  without  having  a 
lioence  under  section  3  of  the  Licensing  Act,  1872. 
^Aja)BBW3  V.  Pentok,  Q.B.D.,  500. 


4.  Licence  —  Intoxicating  liquors  —  Exemption--^ 
Children  of  soldiers  who  served  in  Peninsular  War — 
Licensing  Act^  1872  (35  &  36  Vict.  c.  94),  s.  3—56 
Geo.  3,  c.  67.— The  benefit  granted  by  56  Geo.  3, 
0.  67,  to  the  children  of  the  officers  and  men  who 
served  his  Majesty  in  the  Peninsular  War  to  set  up 
and  exercise  a  trade  "  in  any  city,  town,  or  place 
within  this  country,  without  let,  suit,  or  molesta- 
tion, notwithstanding  any  statute,  law,  ordinance, 
custom,  or  provision  to  the  contrary,"  does  not 
exempt  this  class  of  persons  from  the  provisions  of 
the  general  public  statutes,  but  has  reference  only 
to  customs,  charters,  bye-laws,  and  the  like,  exist- 
ing in  particular  localities. 

Ueld,  therefore,  that  K.,  the  son  of  a  soldier  who 
had  served  in  the  Peninsular  War,  was  properly 
convicted  for  having  sold  intoxicating  liquors  with- 
out obtaining  a  licence  as  required  by  section  3  of 
the  Licensing  Act,  1872.— KiLLiN  v.  Swatton, 
Q.B.D.,  235. 

5.  Sale  during  prohibited  hours — Bonk  fide  traveller 
— Consumption  off  the  premises — Licensing  Act,  1874 
(37  &  38  Vict.  c.  49),  ss.  9,  10.— The  provisions  of 
section  10  of  the  Licensing  Act,  1874,  as  to  the  sale 
of  intoxicating  liquor  to  a  bond  fide  traveller  during 
prohibited  hours  do  not  exempt  a  licensed  victualler 
from  being  convicted  under  section  9  for  selling 
intoxicating  liquor  during  prohibited  hours  if  the 
sale  was  for  consumption  off  the  premises ;  and  it  is 
no  defence  in  such  a  case  that  the  defendant  truly 
believed  that  the  person  supplied  with  liquor  was  a 
bond  fide  traveller.  —  Mountifield  v.  Ward, 
Q.B.D.,  2te. 

See  also  Vendor  and  Purchaser,  8. 

LIGHT  :— 

Access  —  Photographic  studio  —  Injunction — /Ve- 
scription  Act(2&S  Will.  4,  c.  71),  s.  3.— A  photo- 
grapher is  entitled  to  the  uninterrupted  access  of 
such  a  light  as  will  enable  him  to  enjoy  his  studio 
for  photographic  purposes,  and  his  right  will  not  be 
affected  by  the  fact  that  he  has  not  enjoyed  the 
light  required  for  that  particular  purpose  for  the 
period  of  twenty  years. — Lazabits  v.  Abtistio 
PHOTOaRAFHiG  Co.,  Ch.D.  Kekemch,  J.,  614. 

See  also  Limitations,  Statute  of,  2 ;  Vendor  and 
Purchaser,  1. 

LIMITATIONS,  STATUTE  of  :— 

1.  Joint  debt — When  time  begins  to  run — Eights  of 
co-debtors  inter  se. — As  between  co-debtors  the 
Statute  of  Limitations  begins  to  run,  not  from  the 
accrual  of  the  joint  debt  to  the  creditor,  but  from 
the  time  when  one  of  the  co  debtors  is  damnified 
by  being  compelled  to  pay  more  than  his  just  share 
of  the  common  debt.  Section  14  of  the  Blercautile 
Law  Amendment  Act,  1856,  is  intended  only  to 
give  protection  against  the  common  creditor,  and 
does  not  affect  the  rights  and  liabilities  of  the  co- 
contractors  inter  se, 

Wolmershausen  v.  Chdlick,  [1893]  2  Ch.  514, 
approved.— Gabdneb  v.  Bbookb,  C.A.  (/r.). 

2.  LigJU  —  Obstruction  —  Administrator  —  Injury 
committed  by  deceased  person — Continuing  ir\fury-^ 
3  &  4  Will.  4,  c.  42,  s.  2. — Where  a  person  more 
than  six  months  before  his  death  erected  a  building 
which  obstructed  the  plaintiff's  andent  lights,  and 
the  plaintiff  within  six  months  of  the  grant  of 
administration  of  the  deceased  person's  estate,  but 
more  than  six  months  after  the  death,  brought  an 
action  against  the  defendants  as  administrators  of 
the  estate. 

Held,  following  Woodhouse  y.  Walker,  28  W.  B. 
765,  5  Q.  B.  P.  404,  that  the  potion  might  b^ 
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maiatained,  and  was  not  birred  bf  seotion  2  of 
3  &  4  Will.  4. 0. 42.— JEI7K3  v.  Clifdb.v  (Visooxtnt), 
Ch.D,  Kekewicht  J.,  424. 

3,  Mortgage — Conveyance  subject  to  mortgage  ^Pev' 
son  claiming  under  a  mortgage — Beat  Property  Limi- 
tfition  Act,  1837  (7  Will.  4,  c.  2S)— Am/  Property 
Uniitaiion  Act,  1«74  (37  &  38  Vict,  c.  67),  s.  2.— In 
1886  the  owner  of  an  undivided  moiety  of  land 
wbioh  for  the  previous  eleven  years  bad  been  in 
the  possession  of  the  owner  of  the  other  moiety, 
mortgaged  his  moiety,  and  in  1890  c  mveyed  his 
moiety,  subject  to  the  mortgage,  to  the  plaintiff, 
the  land  still  continuing  in  the  possession  of  the 
owner  of  the  other  moiety.  The  plaintiff  subse- 
quently paid  off  the  mortgage,  and  in  1896  brought 
an  action  to  recover  possession  of  the  moiety. 

Held,  that  tht)  plaintiff  on  paying  off  the  mort- 
gage did  not  become  a  "person  claiming  under  a 
mortgage  "  within  the  meaning  of  7  Will.  4,  c.  28, 
and  that  that  Act  does  not  confer  a  new  right  of 
entry  on  the  mortgagee  where,  at  the  date  of  the 
mortgafife,  the  land  is  held  adversely  to  the  mort- 
gagor by  another  person  in  whose  favour  the 
statute  has,  at  the  date  of  the  mortgage,  idready 
begun  to  run  against  the  mortgagor.— THOSNTOiir 
V.  F&ANCB,  C.A. 

4.  Settlement— Power  of  appointmeni^Beal  Pro- 
perty Limitation  Act,  1833  (3  &  4  Will.  4,  c.  27),  ss, 
1-3.  20 — *^  Person  through  whom  another  person  is 
said  to  claim'*— ^'  AppoitUee  '* — **  Other  estate,  inter- 
est, right,  or  possibility  "—Real  Property  Limitation 

.  Act,  1874  (37  &  38  Vict.  c.  57).  ss.  1,  2,  9.— A 
tenant  from  year  to  year,  under  a  verbal  agreement, 
of  settled  kuid  remained  in  possession  for  more 
than  twelve  years  from  1876  without  paying  rent 
or  giving  any  acknowledgment.  Under  the  settle- 
ment the  land  was  limited  to  A.  for  life,  remainder 
to  B.  for  life,  remainder  to  such  uses  as  A.  should 
by  deed  or  will  appoint.  This  power  of  appoint- 
ment was  exercised  by  A.*8  will.  A.  was  barred 
shortly  before  his  death.  6.,  who  succeeded  A., 
died  without  having  recovered  the  land  in  1891. 
On  an  application  to  determine  whether  the  estate 
of  A.'8  appointees,  which  therdup3n  ^oame  into  pos- 
session, was  barred. 

Held,  that  the  limitation  to  the  appointees  must 
be  read  into  the  settlement  which  created  the 
power ;  and,  applying  the  principle  laid  down  by 
Tindal,  C.J.,  in  James  v.  Salter,  3  Bing.  N.  C.  541 
(p.  553),  that  the  case  fell  within  the  ktter  part  of 
bection  2  of  the  Beal  Property  Limitation  Act,  1874, 
and  that  B.  being  the  person  last  entitled  to  a  par- 
ticular estate,  and  not  being  in  possession  or  receipt 
of  the  profits  of  the  land  when  his  interest  deter- 
mined by  his  death  in  1891,  the  appointees  had  a 
further  period  of  six  years  from  that  time  to  bring 
their  action;  and  therefore  that  their  estate  was 
not  barred. 

The  words  '*  other  estate,  interest,  riicht,  or 
possibility''  in  section  20  of  the  Beal  Property 
Limitation  Act,  1833,  and  the  word  *'  appointee  " 
in  section  1  of  the  same  Act,  discussed  and  con- 
sidered.—Devon  (Earl)  Settled  Estates  Be, 
White  v.  Devon,  Ch.I).  Ohitty,  J.,  25. 

See  also  Bankruptcy.  12 ;  Company,  11 ; 
Estoppel ;  Executor,  1 ;  Railway  Company,  1 ; 
Biver,  1 ;  Solicitor,  3 ;  Trustee,  2,  9. 

LOCAL  GOVERNMENT:— 

I.  Arbitration — Paving  expenses — Apportionment 
— Award  of  arbitrator — Remedy  of  local  authority — 
Proceedings  to  enforce  award — Jurisdiction  of  High 
Court— Public  Health  Act,  1875  (38  &39  Vict.  c.  55), 
p,  l^(^— Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  s,  . 


12.— An  award  of  an  arbitrator  under  section  IdO 
of  the  Public  Health  Act,  1875,  fixmg  the  propor- 
tion of  pavinff  expenses  payable  by  an  owner  of 
premises  to  the  IocaI  authority  is  not  enforoeable 
under  section  12  of  the  Arbitration  Act.  1889.— 
Willesden  Local  Boabd  v.  Wbight,  C.A. 

2.  Building  plans— Refusal  hy  disiridt  council  to 
sanction— Action  of  mandamus. — An  action  of  man- 
damus will  not  lie  against  a  district  council  to 
compel  them  to  approve  building  plans  which  they 
have  bond  fide  in  the  exercise  of  their  discretion 
refused  to  approve.— Smith  v.  Choelby  District 
Council,  C.A.,  417. 

3.  Bye-law  —  Old  building  —  Beasonahleness  — 
Public  HeaUh  Act,  1875  (38  &  39  Vict.  c.  55),  s.  157 
— Public.  Health  Acts  Amendment  Act,  1890  (53  &  64 
Vict.  c.  59),  s.  23.— Uhder  section  157  of  the  Public 
Health  Act,  1875,  a^  amended  by  section  23  of  the 
Public  Health  Acts  Amendment  Act,  1890,  rural 
sanitary  authorities  are  empowered  to  make  bye- 
lavs  with  regard  to  {inter  alia)  cesspools  in  conneo- 
tion  with  buildings. 

Held,  that  it  was  no  defence  to  a  summons  for 
contravention  of  such  a  bye-law  that  the  building 
in  question  had  been  erected  before  an  order  had 
been  made  by  the  Local  Government  Board  under 
section  276  of  the  PuUic  Health  Act,  1875,  extend- 
ing the  powers  of  section  157  to  the  rural  sanitary 
authority. 

The  bye-law  provided  that  a  cesspool  to  be  con- 
structed in  connection  with  a  building  should  be  at 
least  50  feet  distant  from  a  dwelling-house  or 
building  in  which  persons  were  employed. 

Held,  that  the  oye-law  was  reason -ible. — Sim- 
mons V.  MAiiLiwa  Disteiot  Couxoil,  Q.B.D.,  60S. 

4.  County  council — Bye-law— Validity — Prohibi- 
tion of  use  of  profane  or  obscene  language — Bye-law 
made  "for  good  rule  and  government,"  and  "for 
prevention  a»id  suppression  of  nuisances  '* — Municipal 
Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  $.  23— 
Local  Government  Act,  1888  (51  &  52  Vict,  c  41),  «. 
16. — The  respondent  was  charged  under  a  bye-law 
made  by  a  county  council  under  section  16  of  the 
Local  Government  Act,  188S,  which  was  as  follows: 
"  No  person  shsdl,  in  any  house,  building,  garden, 
land,  or  other  place,  abutting  on,  or  near  to,  a 
street  or  public  place,  make  use  of  any  violent, 
abusive,  profane,  indecent,  or  obscene  language, 
gesture,  or  conduct,  to  the  annoyance  ol  any 
person  in  such  street  or  public  place.'* 

The  facts  were  sufficient  to  justify  a  oonvictioii 
if  the  bye- law  was  valid,  but  the  justioes  declined 
to  convict. 

On  a  case  stated. 

Held,  that  the  bye-law  was  made  for  "good 
rule  and  government,"  and  "  for  prevention  aod 
suppression  of  nuisances,"  within  the  meaning  of 
section  23  of  the  Municipal  Corporations  Act,  1882, 
and  therefore  was  valid  under  section  16  of  the 
Local  Government  Act,  1888,  and  the  respondeDt 
ought  to  be  convicted. — Mantle  v.  /obda5, 
Q.B.D. 

5.  Drainage — Single  drain  connecting  dijferent 
houses  with  public  sewer — Liability  to  repair— PMic 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  4,  18,  41 
—Public  HeaUh  Acts  Amendment  Act^  1890  (53  &  54 
Vict.  c.  59),  s.  19.— In  an  urban  dirtriot  in  which 
Part  III.  of  the  Public  Health  Acts  Amendment 
Act,  1890,  had  been  adopted  several  booses  belong- 
ing to  di£Perent  owners  were  connected  with  & 
public  sewer  by  a  single  drain,  constructed  pre- 
viously to  the  adoption  of  that  Act. 
Seld,  thi^t  the  dr^Q   w«9  a  ''single  pm«te 
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drain ''  within  the  meaning  of  aeotion  19  of  the 
Pablio  Health  Acts  Amenament  Aot»  1890,  and 
that  the  local  sanitary  authority  were  entitled  to 
recover  from  the  owner  of  one  of  the  hoosee  his 
proportion  of  the  oost  incurred  by  them  in  re-laying 
the  drain. 

Self  V.  The  Hove  Cimmiasionera,  43  W.  E.  300, 
[1895]  1  a  B.  685,  foUowed. 

Hill  ▼.  ffair,  43  W.  E.  651.  [1895]  1  a  B.  906, 
disapproved.— Eastbox7BNB(Mayob}  v.  Bradford, 
Q.B.D..  31. 

6.  Drainage — Surface  toaier  from  road — Right  to 
discharge  into  natural   waterootirae — Public    HeaUh 
Ad,  1875  (38  &  39    Vict,  c  55),  m.  15,    16,  17, 
308. — ^The  plaintifib  were  the  owners  of  an  Mtate 
in  the  neighbourhood  of  a  certain  town,  part  of 
which  estate  was  laid  out  for  building,  ana  which 
included  a  portion  of  the  course  of  a  small  stream. 
Three  roads  upon  this  estate,  situated  within  the 
natural  watersned    of  the  stream,  and  originally 
laid  out  by  the  plaintiffn,  had  been  taken  over  by 
the  defendants,  the  urban  district  council,  after 
they  bad  constructed   a   system   of   drains   and 
sewers  for  them  under  the  powers  of  the  Private 
Streets  Works  Act,  1892.     In  the  scheme  originally 
proposed  by  the  defendants  the  surface  water  from 
these  roads  was  allowed  to  flow  into  the  sewers ; 
but,  the  Local  Gk>Temment  Board  having  refused 
to  sanction  any  scheme  which  did  not  provide  a 
separate  system  for  carrying  off  the  surface  water, 
the  defendants  had  provided  such  a  system  by 
drains  which  discharged  the  surface  water  into  the 
stream.      The  defendants'    drains  were  furnished 
with     catch     pits,    the    best  known    method   of 
intercepting  sand  and  silt.      The  plaintiffs  never- 
theless   objected    that    the    water  so    discharged 
carried  with  it  a  great  quantity  of  sand,  silt,  and 
other  solid  matter  washed  off  the  roads,  and  was 
much  more  in  quantity  than  would  have  naturally 
flowed  into  the  stream,  and  that  its  discharge  into 
the  stream  would  injure  the  plaintiffs  by  causing 
floods  and  silting  u]^  the  stream.     They  accord* 
ingly  brought  an  action  to  restrain  the  defendants 
from  permitting  any  water,   sand,   silt,  or  other 
solid  matter  to  flow  through  their  drains  into  the 
stream. 

Held,  that  sections  15,  16,  and  17  of  the  Public 
Health  Act,  1875,  authorized  the  defendants  in 
doinff  what  the  plaintiffis  complained  of ;  and  that 
the  plaintiffiB  must  be  content  with  the  remedy  by 
way  of  compensation  afforded  by  section  308. — 

DUB&ANT  v.  BRANK80MB  DiSTaiOT  COXmOIL,  C.A. 

7.  Member  having  personal  interest  in  subject' 
matter  of  proceedings — Local  Oovemment  Act,  1894, 
s.  46. — The  fact  that  one  of  the  members  of  a  public 
body  has  a  pmonal  interest  in  the  subject-matter 
of  the  proceedings  will  not  vitiate  the  acts  of  such 
body  unless  it  m  sitting  in  a  judicial  capacity. 

A  local  board  fulfilling  the  duties  cast  on  them 
by  the  Local  Oovemment  Act,  1894,  s.  26  (1),  is 
not  sitting  in  a  judicial  capacity. — Mukbay  v. 
Epsom  Looal  Board,  OLD.  Stirling,  J.,  185. 

8.  Nuisance—Abatement — Action  by  local  authority 
— Consent  of  Attorney -Qeneral— Public  HeaUh  Act, 
1875  (38  &  39  Vict,  c.  55),  s.  107.— Proceedings  by 
a  local  authority  under  section  107  of  the  JPublio 
Health  Act,  1875,  to  enforce  the  abatement  of  a 
nuiaaace  from  which  the  local  authority  suffers  no 
damage,  can  only  be  taken  with  the  consent  of  the 
Attomey-Qeneral. 

Wallaseu  Local  Board  v.  Ghxuey,  36  W.  B,  694, 
36   Ch.  D.  593,  approyed.— ToTTBNHAM   Urban 

DiBTBICT  COUMCIL  V.  WlLLIAMSOlT,  C\A. 


9.  NuisaneeSailumy  company— -Manure  carried 
by— Unloading  of  at  station— Public  Health  {Irtland) 
i4rf,  1878(4l'&42  Vict.  c.  52),  s.  107.— The  Great 
Northern  Biilway  Co.  carried  for  delivery  to 
customers,  and  loaded  and  unloaded,  manure  at 
their  station  at  Lurgan.  The  local  authority  ob- 
tained an  order  from  the  justices  under  section  107 
of  the  Public  Health  T  Ireland)  Act,  1878,  pro- 
hibiting the  company  loading  or  unloading  the 
manure  at  any  part  of  their  station  or  line  that 
was  less  than  one  hundred  yuds  from  any  dwelling- 
house. 

Held,  that  this  did  not  constitute  a  nuisance 
within  the  Act,  and  that  the  order  of  the  justices 
was  wrong.— Great  Northbrn  Railway  Ck).  v. 
Lurgan  Toww  CoMMisaiONBRfl,  Q,B.D.  (/r.). 

10.  Nuisance  —  Sewer — Diversion  of. — ^A  local 
authority  in  exercise  of  their  statutory  powers 
diverted  the  sewage  of  one  drain  or  sewer  into  another. 
The  other  sewer  was  already  surcharged  with 
sewage,  and  damage  was  thereby  occasioned  to  an 
individual  occupier. 

Held,  that  the  act  of  the  local  authority  was  not 
a  mere  omission  to  perform  their  statutory  duties, 
but  a  committing  of  a  legal  wrong ;  and  that  the 
individual  injured  thereby  had  a  good  cause  of 
action  for  damages. —  Dbitt  v.  Boxtrnemouth 
Corporation,  Q,B,D. 

11.  Paving  expenses — National  school — Charge 
upon  the  premises — Enforcement  of  charge  by  sale  or 
mortgage— Public  Health  Act,  1875  (38  &  39  Vict.  c. 
55),  ss.  4,  loO,  257.— The  trustees  of  a  National 
school,  the  site  of  which  had  been  conveyed  to 
them  under  section  6  of  the  School  Sites  Act,  1841, 
are  liable  as  *' owners"  under  section  4  of  the 
Public  Health  Act,  1875,  to  be  charged  with  the 
expenses  of  making  up  roads  adjoining  their  land  ; 
and  until  payment  sacn  expenses  are  a  charge  upon 
the  premises  under  section  257  of  the  same  Act. 

So  held,  sffirming  the  decision  of  Kekewich,  J., 
ante,  p.  231. 

But  such  charge  cannot  be  enforoed  by  sale  or 
mortgage  of  the  j^remises. 

So  n^d,  reversmg  the  decision  of  Kekewich,  J., 
ante,  p.  231.— HoRITBEY  DI8TRIOT  COUNCIL  v. 
Smith,  C.A.,  581. 

12.  Public  Health — Farmer  keeping  cows  on  his 
premises  —  "  Cowkeeper  **  —  Licence  from  County 
Council— Public  HeaUh  (London)  Act,  1891  (54  &  55 
Vict.  c.  76),  ss,  20,  141 . — ^A  person  who,  being  the 
occupier  of  a  farm  within  the  county  of  London, 
keeps  upon  his  premises  cows,  the  milk  of  which  is 
used  not  for  sale,  but  for  fattening  calves,  is  not  a 
''cowkeeper"'  within  section  141,  and  therefore 
not  a  *'  dairyman  "  within  section  20,  of  the  Public 
Health  (London)  Act,  1891,  and,  oonseqnently, 
does  not  require  a  licence  from  the  London  County 
Council  for  the  keeping  of  such  cows.— Umfrb- 
YiLLEv.  London  County  Council,  Q,B,D. 

13.  Public  health — Drain  or  sewer — Single  drain 
draining  several  houses — Liability  of  corporation  to 
repair— Public  Health  Act,  1875  (38  &  39  Vict.  c. 
55),  ss,  15,  41— Public  HeaUh  Acts  Amendment  Act, 
1890  (53  &  54  Via.  c.  59),  s.  19.— The  owner  of 
several  houses,  each  draining  into  a  common  drain 
at  the  rear  of  the  houses  and  thenoe  at  one  end  into 
the  public  sewer  in  the  road,  applied  for  a 
mancuimus  to  the  corporation  to  repair  and  main- 
tain the  said  drain  as  being  a  sewer.  No  applica- 
tion had  previously  been  made  to  them  under 
section  41  of  the  Public  Health  Act,  1875,  on  com- 
plaint of  the  existence  of  a  nnisanoe. 

Held,  that  the  oorporatioii  was  liable  to  repair 
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and  maintain  the  drain ,  and  that  their  general 
liability  under  section  15  of  the  Public  Health  Act, 
1875,  to  keep  in  repair  all  sewen  belonging  to  them 
was  not  taken  away  by  section  19  of  the  Amend- 
ment Act  of  1890,  wiuch  extends  section  41  of  the 
Act  of  1875,  and  which  was  adopted  by  the  corpora- 
tion in  their  local  Acts. 

Held,  further,  that,  as  a  general  rule,  in  such 
cases  as  this,  a  mandamua  was  not  the  proper 
remedy,  but  that  complaint  should  be  made  to  the 
Local  Government  Board  under  section  299  of  the 
Public  Health  Act,  1875.— Beg.  v,  HASxnroe 
(Mayobof),  Q.B.D.,  109. 

14.  Public  health — Paving  charges— Duiff  imposed 
hy  Act  of  Parliament — Trespass  ^Memorial  to  Secre- 
tary of  State — West  Hartlepool  Extension  and  Itri" 
provement  Act,  1870  (33  &  34  Vict,  c.  113),  ss,  80, 
349~PttdZtc  Health  Act,  1875,  s.  268.— Where  the 
Legislature  has  imposed  on  any  persons  duties  the 
discharge  of  which  requires  entrr  on  lands,  these 
duties  are  imposed  irrespective  of  the  ownership  of 
the  lands  in  question,  and  acts  done  in  due  discharge 
of  such  duties  do  not  constitute  a  trespass* 

The  judg^,  being  of  opinion  that  under  the  cir- 
cumstances of  the  case  the  defendant  had  a 
grievance  on  account  of  certain  charges  made 
against  him  for  paving  and  sewering  streets, 

Held,  following  Walihamstow  Local  Board  v. 
Staines,  [1891]  2  Cfa.  606,  40  W.  B.  Dig.  131 
(which  was  decided  on  section  268  of  the  PuUic 
Health  Act,  1875,  with  which  section  349  of  the 
local  Act  was  practically  identical),  that  the  proper 
course  for  the  defendant  was  by  way  of  apptial  to 
the  Secretary  of  State  by  memorial  for  mief. — 
West  Habtlbpool  (Mayob)  v.  Bobinson,  Ch.D. 
Stirling,  J.,  312. 

15.  Public  health — Sewers — Duty  of  local  authority 
to  drain  district — Remedy  for  de/auU — Mandamus — 
Public  Health  Act,  1875  (38  &  39  Vict,  c.  55),  ss.  15, 
299. — The  obligation  imposed  on  a  local  authority 
by  section  15  of  the  Public  Health  Act,  1875,  to 
make  such  sewers  as  may  be  necessary  for  draining 
their  district  cannot  be  enforced  by  mandamus,  the 
only  remedy  being  that  provided  by  section  299— 
viz.,  by  complaint  to  the  Local  Government  Board. 

Robinson  v.  Mayor,  d:c,,  of  Workington,  ante,  p. 
453,  followed.— Peebles  v.  Oswaldtwibtlb  Ubban 
DiSTBior  Council,  C.A,,  454. 

16.  Public  Health — Sewers — Sewers  not  sufficient 
to  drain  district — Special  damage -Adion  against 
local  authority — StataU^ry  remedy — Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  ss.  15,  19,  299.— 
Where  a  local  authority  has  neglected  to  make 
such  sewers  as  are  necessary  for  efiPectually  draining 
their  district,  and  special  damage  is  thereby  caused 
to  an  individual,  no  action  wiU  lie  against  them, 
the  sole  remedy  being  by  complaint  to  the  Local 
Government  Board  as  provided  by  section  299  of 
the  Public  Health  Act,  1875.— Bobinbok  v.  Wobk- 
INGTON  (Mayob  of),  C.A.,  453. 

17.  PttWtc  Health— Sewers—Street— Siatuie,  Re- 
peal of— Adoption  qf  repealing  Act — Interpretation 
Act,  1889  (52  ft  53  Vict.  c.  63),  s.  SS— Public  HeaUh 
Act,  1875  (38  &  39  Vict.  c.  55).  ss.  150,  161,  2W- 
Notice  under  section  150— Effect  of  adoption  of 
Private  Streets  Works  Act,  1892,  after  a  notice  has 
.been  given  under  section  150  of  the  Public  Health  Act, 

1875.— Notices  under  section  150  of  the  Public 
Health  Act,  1875,  requiring  the  owner  of  a  house 
to  sewer  and  make  up  the  street  in  which  his 
premises  are  situated,  are  valid  if  duly  ffiven  while 
that  Act  is  in  operation,  and  can  be  euoroed  not- 
withstanding that  before  the  works  reqiured  are 


actually  done  the  local  antJiority  has  adopted  the 
Private  Streets  Works  Act,  1892,  section  25  of 
which  excludes  the  operation  of  section  150  of  the 
Public  Health  Act. 

Dedsion  of  North,  J.,  ante,  p.  612,  affirmed.— 
HssTOif  DiSTBiOT  Council  v.  Gbout,  C.A.,  697. 

18.  Public  health— Tenant  for  life— Remainder- 
man— Expense  of  sanitary  repairs  ^Public  Health 
[London)  Act,  1891  (54  &  55  Vict.  c.  76),  ss.  11,  117, 
121.— The  expenses  of  sanitary  repairs  ordered  bv 
the  local  authority  under  the  Public  Health 
(London)  Act,  1891,  are  payable  out  of  corpus^  and 
are  not  borne  by  the  tenant  for  life.— LsvsB,  Bx, 
COBDWELL  V.  Lbyeb,  Ck.D.  Stirling,  J.,  172. 

19.  PiMie  health— Service  of  notices  by  post— 
"  Prepaid  letter  ''—Evidence  of  service—  PMxc  HeaUh 
Act,  1875  (38  &  39  Vict.  c.  55).  ss.  257,  267.— la 
order  to  prove  that  notices  have  been  duly  served  by 
post  under  section  267  of  the  Public  Health  Act, 
1875,  it  is  not  sufficient  for  the  evidence  adduced  to 
show  that  the  letter  containing  the  notioe  '*  was 
properly  addressed  and  posted";  it  must  also 
show  that  the  letter  was  prepaid.- Walthjlmbtow 
DiSTBicr  GouKOiL  V.  Hbhwood,  Ch.D.  Kekewich^ 
J.,  124. 

20.  Sewer — Street  sewers — New  street— Main  out- 
fsil  sewer—  Expense  of  constructing — Building  plans 
— Refusal  of  local  authority  to  approve— Public  HeaUk 
Act,  1875  (38  &  39  Vict.  c.  56),  w.  15,  150,  157,  277. 
— ^An  owner  of  land  in  a  rural  sanitary  district,  who 
proposed  to  lay  it  out  as  a  building  estate  and  to 
erect  on  it  blocks  of  houses  arranged  iu  streets, 
deposited  with  the  local  authority  plans  of  the 
proposed  buildings,  from  which  it  appeared  that 
each  of  the  houses  was  to  be  drained  with  a 
separate  drain  ending  in  the  middle  of  one  of  the 
proposed  new  streets.  The  local  authority  refused 
to  approve  the  plans  unless  the  owner  would 
undertake  to  construct  at  his  own  expense  the 
sewers  with  which  the  drains  were  intended  to 
communicate^  and  also  the  necessary  main  oatfall 
seweri 

Held,  affirming  the  judgment  of  the  Quieai's 
Bench  Division,  44  W.  B.  646,  [1896]  2  a  B.  219, 
that  the  local  authority  were  not  entitled  to  attach 
such  a  condition  to  their  approval. — Beo.  v.  TnrB- 
MOUTH  Bubal  Distbict  Ck>uirGiL,  C.A. 

21.  *' Street''  —  Urban  authority—  Veding  of 
'* street"  in  urban  authority—Subsoil— Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  m.  39,  149.— The 
Public  Health  Act,  1875,  which  by  section  149 
vests  certain  streets  in  the  urban  authority,  does 
not  vest  the  subsoil. 

Therefore,  where  a  local  Act  authoriafld  the 
urban  authority  to  erect  and  maintain  "  in  any 
st'eet  or  public  place,  or  on  land  belonging  to 
them  or  under  their  control,"  lavatories  for  the 
use  of  the  public, 

Held,  that  the  urban  authority  had  no  pewer  to 
excavate  the  soil  and  erect  lavatories  below  the 
surface  of  a  street  which  had  vested  in  them 
within  the  meaning  of  the  Public  Health  Act, 
1875. 

The  decision  of  the  Court  of  Appeal,  [1894]  2 
Q.  B.  867,  affirmed.— Tunbbidob  Wells  (Ujlyob) 
V.  Baibd,  H.L. 

See  flJso  Criminal  Law,  2;  Justices,  3; 
Water,  3. 

LONDON  BTHLDING  ACT,  1894.— See  Metropolis 
Management,  1-4,  6, 

LUNACY  :- 

1.  Committee  out  qf  Jurisdiction — Appointmenl^' 
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CX)ERBOnON.— ^nfo,    oolumn   66,    "INLAND 
EEVENUB.     5.  EBtaU  duty  "—for  "  Nbw's  Tbustkb 

V.  HXTHTING,  C.A.J  677,"  read  ATTOBNBY-GKNBaAL  v. 
Faibley,  Q.B.D,,  589. 


SeeurUy. — A  lunatio  widow  had  real  estate  in 
Buasia,  where  her  son  resided ;  her  daughter  resided 
in  England*  The  court  appointed  the  son  and 
daughter  joint  oommittees  of  the  lunatic's  estate, 
on  &e  security  of  their  bond  and  that  of  the  other 
ohilditBn  of  the  lunatic— Hopfeb,  Be,  G,A. 

2.  Luruaio-'PayTnent  otU — Foreign  Subject — Lv/n- 
otic  ward  of  foreign  court  entitled  to  fund  ^  in 
court  in  this  country--^urisdiction, — An  application 
was  made  on  behalf  of  a  lady  who  had  been  found 
a  lunatic  by  the  Boyal  Bavarian  Court  and  had 
been  made  a  ward  of  that  court  by  her  next  friend, 
who  was  a  judge  of  that  court,  that  a  fund  standing 
to  her  oredit  in  the  Chancery  Diyision  might  be 
paid  out  to  the  Deposit  Commission  of  the  Bavarian 
court.  The  lunatio  was  the  daughter  of  a  German 
father  and  an  English  mother,  and  she  herself  and 
her  nearest  living  relatives  were  domiciled  German 
su^ects. 

Held,  that  there  was  jurisdiction  to  make  an 
order  for  such  payment  out,  and  that  the  order 
ought  to  be  made. 

In  re  Barlow's  Will,  35  W.  B.  737,  36  Ch.  D.  287, 
distinguished. — SPTTBBiEa's  Settlement,  Be,  De 
Hayk  v.  GabIiAITD,  Ch.D.  Stirling,  J,,  342. 

3.  Pauper  lunatic — Maintenance — Adjudication  of 
KtUemenC—Subeequent  maintenance  order  by  justices — 
Action  to  enforce  order — Jurisdiction  of  judge  to  go 
behind  order—Lunacy  Act,  1890  (53  &  54  Vict,  c.  5), 
s,  287. — ^In  the  case  of  an  action  brought  under 
section  314  of  the  Lunacy  Act,  1890,  for  the 
recovery  of  money  ordered  to  be  paid  under  section 
287  for  the  maintenance  of  a  pauper  lunatic,  the 
court  is  bound  to  take  judicial  notice  of  a  previous 
order  of  adjudication  of  settlement,  and  for  future 
maintenance  of  the  same  lunatic,  which  was  still  in 
force  at  the  time  when  the  order  upon  which  the 
action  is  brought  was  made. — Suffolk  Lttnatio 
ASTLTTH  Coiocittbb  V.  Stow  Union,  Q.B.D.,  620. 

4.  Person  detained  as  lunatic — Certificates  that 
lunatic  may  safely  be  discharged — Discretion  of 
Lunacy  Commissioners  to  act  on  such  certificates — 
Lunaa/  Act,  1890  (53  &  54  Vict.  c.  5),  s.  49.— The 
Commissioners  in  Lunacy  are  not  bound  to  act 
upon  the  certificates  of  two  medical  practitioners 
wiko  have  been  authorized  by  them,  under  section 
49  of  the  Lunacy  Act,  1890,  to  make  an  examina- 
tion of  a  person  detained  as  a  lunatic,  and  who 
alter  examination  have  duly  certified  that  the 
person  so  detained  may  safely  be  discharged,  but, 
notwithstanding  such  certificates,  the  com- 
missioners have,  under  section  49,  a  discretion  to 
srant  or  refuse  an  order  for  the  discharge  of  the 
kmatie.— Beg.  v.  LxmACT  Combossionebs,  Q.B,D., 
605. 

5.  Beceiver  in  lunacy — Pauper  lunatic — Poor  Law 
— Guardians  levying  distress — Lunacy  Act,  1890  (53  & 
54  Vict,  c.  5),  s,  299. — ^Where  a  receiver  in  Lunacy 
of  fnnds  of  a  lunatic  in  a  pauper  asyliun  had  been 
appointed,  an  injunction  was  granted  to  restrain 
the  guardians  mm  levying  a  distress  against 
trustees  of  the  fund  to  ooforce  a  magisterial  order 
for  payment  of  the  fund  to  the  guarmans. 

Bab-section  2  of  section  299  of  the  Lunacy  Act, 
1890,  operates  only  as  a  dischaive  to  trustees  of  a 
lunatic^  property;  and  In  re  J^ewbegin's  Estate, 
d6  C3u  D.  4779  is  not  4n  authority  that  a  magis- 


trate's order  under  sub-section  1  in  respect  of 
property  in  the  hands  of  the  trustees  cannot  be 
enforced.— Winkle  t;.  Bailbt,  Ch.D.  North,  J, 

MANDAMUS.^See  Charity,  1 ;   Local  Government, 
2,  15;  Police;  Practice,  38,  39. 

MABBIED  WOMAN:— 

1.  Bankruptcy — Married  woman  carrying  on  a 
trade  separately  from  her  husband — Married  Women* s 
Property  Act,  1882  (45  &  46  Vict.  c.  75),  «.  1  (5)— 
Notice  of  intention  to  suspend  payment — Bankruptcy 
Act,  1883  (46  &47  Vict.  c.  52),  s.  4  (1)  h.— By  sec- 
tion 1  (5)  of  the  Married  Women's  Property  Act, 
1882,  it  IS  enacted :  **  Every  woman  carr^g  on  a 
trade  separately  from  her  husband  shall,  m  respect 
of  her  separate  property,  be  subject  to  the  bank- 
ruptcv  laws  in  the  same  way  as  it  she  were  a  feme 
sole.»' 

Held,  that  a  woman  does  not  cease  from  **  carry- 
ing on  a  trade  "  until  she  has  paid  aU  debts  in- 
curred \ry  her  in  respect  of  her  trading. 

By  section  4  (1)  h  of  the  Bankruptcy  Act,  1883, 
it  is  enacted  that  *'  If  the  debtor  gives  notice  to 
any  of  his  creditors  that  he  has  sunpended,  or  is 
about  to  suspend,  payment  of  his  debts,"  he  com- 
mits an  act  of  bankruptcy. 

Held,  that  a  circular  issued  by  the  debtor's  soli- 
citors to  her  creditors  summoning  them  to  a  meet- 
ing and  requesting  them  to  send  in  their  accounts 
is  equivalent  to  a  notice  of  intention  to  suspend 
payment— Dagxall,  Be,  Soanes,  Ex  pabtb, 
Bkcy.,  79. 

2.  Bestraint  on  anticipcaion  —  Costs  —  Appeal — 
Married  Women*s  Property  Act,  1893  (56  &  57  Vict, 
c,  65),  s.  2. — ^The  court  has  no  jurisdiction  under 
section  2  of  the  Married  Women's  Property  Act, 
1893,  to  order  the  payment  of  costs  of  an  appeal 
by  a  married  woman,  being  the  defendant  in  the 
action,  out  of  separate  property  which  she  is 
restrained  from  anticipating. 

Hood'Barrs  v.  Cathcart  (No.  3),  42  W.  B.  633, 
[1894]  3  Ch.  376,  approved.— HooD  Baebs  u. 
Hebiot  (No.  3),  H.L.,  507. 

3.  Bestraint  on  anticipation — Limitation  not  con^ 
taining  words  ** separate  use" — Estate  *'wit?iout  im- 
peachment  of  waste** — Married  Women's  Property 
Ad,  1882  (45  &  46  Vict,  c  75).— Income  accrued 
due  after  judgment  in  respect  of  property  subject 
to  a  restraint  on  antioipatiou  cannot  be  taken  in 
execution  or  by  the  appointment  of  a  receiver. 

Hood'Barrs  v.  Heriot,  44  W.  B.  481,  [1896]  A.  C. 
174,  distinguished. 

Hood'Barrs  v.  Cathcart,  42  W.  B.  628.  [1894]  2 
Q.  B.  559,  and  Whiteley  v.  Edwards,  44  W.  B.  530, 
[1896]  2  a  B.  559,  foUowed. 

A  restraint  on  anticipation  may  be  validly 
annexed  to  the  separate  estate  created  by  the 
Married  Women's  Property  Act,  1882,  though  the 
words  **  for  her  separate  use  "  do  not  occur  in  the 
limitation ;  and  even  to  an  estate  expressed  to  be 
granted  **  without  impeachment  of  waste." — 
Lumley,  Be,  Hood-Babbb,  Ex  parte,  C.A.,  147. 

4«  Separation  deed — Covenant  against  molestation — 
American  divorce  proceedings  —  Molestation,  what 
amounts  to. — A  husbimd  and  wife  were  married  in 
1868.  In  1880  they  entered  into  a  deed  of  separa- 
tion, by  which  the  husband  covenanted  not  to  molest 
liie  wife.  In  1896  ho  served  on  her  notice  of  his 
intention  to  commence  divorce  proceedings  in  EL 
Paso,  Texas,  the  ground  alleged  being  the  wife's 
desertion  since  1880.  In  an  action  by  the  wife  for 
an  injunction  to  restrain  him  from  taking  any  pro- 
oeedings  in  the  Teoom  action, 
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Held,  that  under  the  oiroiiiiiBtaiioes  the  prooeed- 
ings  were  vexatioiis  and  nnreasoname,  and 
amounted  to  molestation,  and  that  an  injunotion 
could  be  granted  to  prevent  him  taking  any  steps 
in  the  action  in  England.-— Huirr  v.  Httstt,  Q.B,I). 

6.  Separate  estate — Marriage  settlement  prior  to 
Married  Women's  Property  Act,  1882— I7i«  of  father 
made  eubeequent  thereto — Contingent  interest  under 
wiUr-Married  Women's  Property  Act,  1882  (45  &  46 
Vict.  c.  75),  M.  5  and  19. — ^By  a  marriage  settlement 
made  prior  to  the  Married  Women's  Property  Act  a 
fund  was  settled  upon  a  lady  for  life  to  her  separate 
use  without  power  of  anticipation,  and  after  her 
decease,  in  the  event  of  her  surviving  her  husband, 
for  herself,  her  executors,  administrators,  and 
assigns,  but  in  the  event  of  the  husband  surviving 
her,  as  she  should  appoint,  and  in  default  of  ap- 
pointment to  her  next-of-kin.  By  his  will  made 
subsequently  to  the  Act  her  father  bequeathed  a 
third  of  his  residuary  estate  to  the  trustees  of  the 
settlement  to  be  held  upon  the  trusts  therein 
expressed  and  declared. 

On  a  summons  taken  out  by  the  lady  asking  for  a 
declaration  that  her  contingent  interest  under  the 
Will  was  held^by  her  to  her  separate  use, 

Held,  that  the  incident  of  separate  use  was  added 
by  the  statute,  and  that  her  contingent  interest 
under  the  will  was  therefore  disposable  by  her. — 
Williams,  Bb,  Williams  v.  QaANT,  OLD.  Stir- 
ling, J. 

6.  Separate  estate — Restraint  in  anticipation — 
Proviso  for  cessor  of  married  woman's  interest — 
Erroneous  admission  made  hy  her  by  deed  that  cessor 
had  taken  place — Invalidity  of  admission, —  A 
married  woman  had  a  life  interest  in  property 
restrained  from  anticipation,  but  subject  to  a 
proviso  for  the  cessor  of  her  life  interest  and  a  sift 
over  to  her  husband,  in  case  she  should  succeed  in 
Ler  own  right  to  certain  property.  The  married 
woman,  in  order  to  enable  her  husband  to  make 
arrangement  with  a  creditor,  executed  a  deed-poll 
containing  an  admission  that  the  cessor  of  her  life 
interest  had  taken  place.  This  was  not  the  fact, 
but  the  married  woman  believed  it  to  be  the  fact 
when  she  executed  the  deed.  She  afterwards 
claimed  to  be  entitled  to  her  life  interest  as  no 
oessor  had  in  fsat  occurred. 

Held,  that  the  married  woman  being  restrained 
from  anticipation,  her  interest  was  not  bound  by 
the  adnnssion  contained  in  the  deed-poll. — Bats- 
man V,  Fabbk,  Ch.D.  Kekewich,  J, 

7.  Separate  estate — Restraint  on  anticipation — 
Removal  of  Restraint — Conveyancing  Act^  1881,  s,  39. 
— Upon  the  application  of  a  married  woman  the 
court  made  an  order  under  section  39  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881,  binding 
her  life  interest  under  her  marriage  settlement, 
notwithstanding  restraint  on  anticipation,  by 
approving  a  scheme  for  discharging  her  debts  and 
liabilities,  the  court  being  of  opinion  that  the 
scheme  was  for  the  benefit  of  the  married  woman, 
within  the  meaning  of  the  section. — Keown- 
BOYD  V,  GlLMOUE,  C.A. 

8.  Separate  estate — Restraint  on  anticipation — 
Power  of  court  to  remove  restraint,  when  exercised — 
Convey  and  )ig  and  Law  of  Property  Act^  1881  (44  & 
45  Vict.  c.  41),  s.  39.— Though  the  words  "  where  it 
appears  to  the  court  to  be  for  her  [the  married 
woman's]  benefit,"  in  section  39  of  the  Conveyanc- 
ing Act,  1881  (which  enables  the  court  to  bind  the 
interest  of  the  married  woman  in  any  property, 
notwithstanding  that  she  is  restrained  from  antici- 
iJition),  are  not  to  be  coDstriubd  as  applying  only  to 


pecuniary  benefit,  yet  the  court  will  not  ezerais 
its  power  under  that  section  unless,  when  sll  the 
droumstanoes  of  the  case  are  considered,  a  good 
case  is  made  out  for  so  doing. 
Decision  of  Chitty,  J.,  44  W.  B.  474,  affirmed.-* 

POLLABD'S  SBTTLEMSNT,  BB,  C.A.,  18. 

9.  Separate  estate — '*  Swn  of  money  not  exeeeding 
£200  under  any  will  ** — Several  sums  exceeding  £200 
in  the  aggregate — Married  Women's  Property  Ad, 
1870  (33  &  34  Viet,  c.  93),  s.  7.— A  married  womsn, 
married  after  the  passing  of  the  Married  Women's 
Property  Act,  1870,  became  entiUed  under  a  will 
to  a  sum  of  £180,  and  also,  under  the  same  wUl,  to 
a  share  of  residue  exceeding  £20  in  value. 

Held,  that  section  7  of  the  Married  Women's 
Property  Act,  1870,  was  applicable  to  eadi  sum 
separately,  and  consequentiy  that  each  sumwss, 
by  virtue  of  that  section,  the  separateproperty  of 
the  married  woman.— Dayibs,  Bb,  BUbbisov  v. 
Dayibs,  Oh.D.  Kekewichj  J» 

10.  Settiement-^PetiHonr^SeUled  Estates  Ad,  1877 
(40  ft  41  Vict.  e.  18),  s.  60— -Examination  of  married 
woman — Affidavit  of  no  settlement — Married  Women's 
Property  Act,  1882  (46  &  46  Vict,  c  71),  ss.  1,  6,— 
The  separate  examination  under  section  60  of  the 
Settied  Estates  Act,  1877,  is  no  longer  necessary  in 
the  case  of  a  married  woman  (par^  to  a  petition 
under  that  Act  for  confirming  a  contract  of  sale) 
who  was  married  before  1883,  but  acquired  her 
interest  in  the  settied  hereditaments  after  that  date, 
and  an  affidavit  of  no  settiement  will  not  be 
required. 

In  re  Standish,  26  W.  B.  8.  followed.— BATfs 
Sbttlbd  Estate,  Bb,  Ch.D.  Kekewich,  «/*.,  614. 

11.  Will — Legacy  and  share  of  residue  "to  Je 
paid  "  to  married  woman  wUh  restraint  upon  antid' 
pation — Absolute  unfettered  gift, — A  bequest  of  a 
fund  in  trust  for  a  nuunied  woman  "  to  be  paid  to 
her  for  her  separate  use  without  power  of  antici- 
pation,*' there  being  no  further  indication  that  the 
mcome  only  is  to  be  paid  to  her  during  ooverfcoie, 
will  be  construed  as  a  direction  that  the  corpus  is 
to  be  forthwith  paid  to  her,  and  the  words  *'  in 
restraint  of  anticipation  "  will  be  disregarded. 

In  re  Bourn,  33  W.  B.  68,  27  Ch.  D.  411,  followed. 
Feabon,  Bb,  Hotghkin  v.  Matob,  Ch.D.  Keke- 
wich,  J,,  232. 

See  also  Justices,  6-9 ;  Practice,  37 ;  Settlement,  3 ; 
Trustee,  3. 

MASTBB  and  SBBVANT:— 

1.  Dismissal — Public  elementary  school  estahlished 
under  trust  deed — Appointment  and  dismissal  of 
schoolmisitress  by  committee  of  management —  Validity, 
— Where  the  plaintiff,  a  schoolmistress  of  a  public 
elementary  school  established  under  a  deed  of  trust, 
had  been  dismissed  from  her  employment  bysn 
irregularly  constituted  committee  of  maDaffement 
by  whom  she  was  appointed,  instead  of  oy  the 
trustees  of  the  school,  she  was  held  to  have  no 
right  to  an  injunction  to  restrain  the  oom^auttee 
from  so  dismissmg  her,  notwithstanding  the  terms 
of  the  deed.— Pottlb  v.  Shabpb,  C,A. 

2.  Employers'  Liability  Act,  1880  (43  &  44  Fui. 
c.  42),  s.  1,  sub-section  1 — Defect  in  condition  of 
machinery — Absence  of  safeguard, — The  temporsiy 
absence  of  a  movable  guard  or  shutter  whidi  had 
been  provided  to  afford  protection  from  a  circulsr 
saw  held  to  be  a  defect  in  the  condition  of 
machinery  within  the  meaning  of  section  1,  sab- 
section  1,  of  the  Employers'  loability  Act,  1880.— 
Tatb  v.  Latham,  C.A.,  400. 

3.  Justices  —  Summary  jutrisdicHon^-'Ditpsik-* 
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EmjikyerB  and  Workmen  Ad,  1875  (38  &  39  Vict,  c 
90),  B,  4.— ^Section  4  of  the  Employers  and  Work- 
men Act,  1875|  pves  jurisdiction  to  oonrts  of 
BDinmary  jurisdiction  to  hear  and  determine  disrates 
under  the  Act  provided  that  the  amount  damied 
does  not  exceed  iCtO. 

On  the  16th  of  November,  1896,  a  workman 
wrongfoUy  left  the  emploTment  of  his  employers, 
intimating  that  he  did  not  intend  to  return.  On 
the  16th  of  December  the  employers  brought  an 
action  in  a  courtof  summarr  jurisdiction  to  recover 
£10  damages  in  respect  of  ue  absence  of  the  work- 
man from  his  work  from  the  16th  of  November  to 
the  28th  of  November.  They  recovered  the  amount 
daimed.  Subsequently  the  employers  brought  a 
aecond  action  against  tne  workman  to  recover  £10 
damages  in  respect  of  his  absence  from  work 
between  the  SOtti  of  November  and  the  12th  of 
December. 

Held,  that  the  court  of  summary  jurisdiction  had 
no  juiisdiotion  to  hear  and  determine  the  second 
action.— Jambs  V.  BvAira,  Q.B.D.y  664. 

4.  Negligence  of  aervant— Effective  oatMe  of  injury 
—Tntervention  of  wrongftd  act  hy  third  party, —The 
defendant,  who  was  a  grocer,  kept  a  van,  which  he 
sent  out  with  a  man  to  drive  and  a  boy  to  deliver 
goods  at  the  customers'  houses.  The  boy  was 
expressly,  forbidden  to  drive.  The  driver  negli- 
gently left  the  van  for  a  short  time  in  charge  of 
the  boy,  who  drove  the  van  for  a  few  yards  in  order 
to  turn  it  round,  and  while  so  doing  injured  the 
plaintiff's  trap. 

Held,  that  the  driver's  negligence  in  leaving  the 
van  in  charge  of  the  boy  was  an  effective  cause  of 
the  injury,  and  that  the  defendant  was  liable  for 
that  ni^bgence.— Bngelhabt  v.  Fabraitt,  G.A., 
179. 

See  also  Arbitration,  1;  Oontract,  4;  County 
Oonrt,  5. 

ICAYO&'S  COUBT.— See  Practice,  40. 

MERGER.— See  Settlement,  8. 

IGBTROPOLIS  MANAGEMENT:— 

1.  Building — New  building — WM  within  twenty 
feet  of  centre  of  highway — Appliaxtion  for  consent  of 
eouniy  council  after  erection — London  Building  Act, 
1894  (67  &  68  Vict.  c.  ccxiii.),  s.  13  (1)  (4).— By  the 
London  Building  Act,  1894,  s.  13,  sub-section  (1), 
"  No  new  building  or  structure,  or  any  part  thereof, 
shall  be  erected  at  any  less  distance  than  the  pre- 
scribed distance  from  the  centre  of  the  hiffh^y 
without  the  consent  in  writing  of  the  London  County 
Council " ;  and  by  sub-section  (4)  tiie  council  may, 
in  any  oase  where  they  think  it  expedient,  consent 
to  the  erection  of  sucui  building  at  a  distance  less 
than  the  described  distcmce. 

Held,  that  such  consent  must  be  given  in  the 
same  wav  as  the  consent  to  the  building  itself — 
namely,  before  the  erection  takes  place— and  tibat 
it  does  not  apply  to  a  building  alreadv  executed. 

The  court  has  power  to  compel  the  council  to 
hear  and  entertain  an  application  for  their  consent 
to  the  retention  of  an  illegal  structure  already 
erected*  —  Rsa.   v.   Loinx)N    Cottittt  Cottkoil, 

WXBSTSB,  Ex  FABTE,  Q.B.D.,  606. 

2.  Building— Party  waU—WaU  extending  above 
adjoining  building — WM  dividing  a  building  of  tlie 
warehouse  doss  extending  to  more  tJian  260,000  cubic 
feei^Zondon  Building  Adt,  1894  (67  &  68  Vid.  c 
ccxiii.),  ss.  69  (1),  76.— By  the  London  Buildmg  Act, 
1894,  a.  76,  it  is  enacted  that  buildings  of  the  ware- 
house class  above  a  certain  sixe  shafi  be  divided  by 


Held,  that  it  was  not  intended  that  a  wall  which 
was  a  party  wall  for  the  purposes  of  the  section  up 
to  a  certain  height  should  necessarily  continue  to  be 
a  party  wall  above  that  height,  so  as  to  be  subject, 
as  to  the  upper  portion,  to  the  provisions  of  the  Act 
wilh  regard  to  party  walls. — ^Dbttby  v.  Abmt  ahd 

NAYY  Oo-OPERiLTIVB  SOOIBTY,  Q.B.D, 

3.  Building — Party  structure  notice — Adjoining 
owner — Possession  of  premises  under  building  agree- 
ment—London Building  Act,  1894  (67  &  68  Vict,  c 
ccxiii.),  s.  90,  s.  6,  subsections  29,  32.— The  defend- 
ant, who  was  owner  of  premises  in  London, 
desiring  to  do  certain  work  upon  a  wall  dividing 
his  premises  from  the  adjoining  premises,  duly 
served  C.  O.  with  the  notice  required  by  section  90 
of  the  London  Building  Act,  1894,  to  be  served  bv 
a  *'  buildinff  owner  *'  upon  the  "  aid  joining  owner,' 
but  omitted  to  give  any  such  notice  to  the  plaintiff, 
who  at  the  time  the  notice  was  served  on  0.  O. 
was  in  possession  of  the  adjoining  premises  under  a 
building  agreement  with  C.  O.  for  a  lease  to  the 
plaintiff  for  a  long  term  of  years.  By  such  a^ee- 
ment  the  grant  of  the  lease  was  made  conditional 
upon  the  production  of  a  surveyor's  certificate,  and 
it  was  stipulated  that  nothing  in  the  agreement 
should  be  construed  into  a  demise  at  law  of  the 
premises.  At  the  time  the  defendant  commenced 
work  ike  plaintiff  had  erected  the  buildings,  and 
was  in  possession  hereof  under  a  lease  granted 
pursuant  to  the  agreement.  On  motion  ^  to 
continue,  until  trial  of  the  action,  an  injunction 
obtained  by  the  plaintiff  ex  parte  to  restrain  the 
defendant  from  proceeding  with  the  work  to  the 
wall. 

Held,  that,  inasmuch  as  the  plaintiff  was  in  pos- 
session of  the  adjoining  premises  under  the  agree- 
ment '*  otherwise  than  as  a  tenant  from  year  to 
year  or  for  any  less  term,  or  as  a  tenant  at  will," 
and  was  therefore  owner  within  the  meaning  of 
sub-section  29  of  section  6  of  the  Act,  the  defend- 
ant was  not  entitied  to  exercise  any  rights  under 
the  Act,  assuming  him  to  have  any,  in  respect  of 
the  wall  in  question  without  having  served  on  the 
plaintiff  a  notice  under  section  90  of  the  Act ;  that 
the  plaintiff's  rights  in  this  respect  had  not  become 
merged  in  the  lease  on  the  granting  of  the  lease 
pursuant  to  the  agreement;  and,  consecmentiy, 
that  the  injunction  must  be  continued.— OjIST  v. 
Thabp,  Ch.D.  Chitty,  J.,  243. 

4.  "  Building  structure  or  work  *^— Notice  to  district 
surveyor — Temporary  seating — London  Building  Ad, 
1894(67  &  68  Vict.  c.  ccxiii.),  ss.  78, 146,  200  (116).— 
A  large  public  building  was  used  for  the  purpose  of 
holding  exhibitions  and  shows  therein.  At  some 
of  the  exhibitions  and  shows  it  was  necessary  to 
povide  seating  accommodation  for  the  spectators, 
but  at  others  no  such  accommodation  was  required. 
The  owners  of  the  hall  had  caused  to  be  con- 
structed certain  wooden  seating  which  could  be 
temporarily  fixed  up  in  the  hall  when  it  was 
required.  When  not  in  use  it  was  taken  down  and 
stored  away. 

Held,  that  the  wooden  seating  was  not  a  "  build- 
ing structure  or  work"  within  section  146  of  the 
London  Building  Act,  1894,  and  that  it  was  not 
necessary  to  give  notice  under  that  section  to  the 
district  surveyor  before  it  was  placed  in  position  in 
the  hall.— Vbnitbb  v.  MoDoinELL,  Q.B.D.,  267. 

6.  Bye^law — 8laughter*houses —  Validity  of  bye-law 
—Improper  slaughtering  of  cattle  by  servant  contrary  to 
instructions — Liability  of  occupier, — Bye-laws  made 
under  the  repealed  Slaughter-houses  (Metropolis) 
Act,  1874,  but  kept  in  force  by  section  142,  sub- 
section 2  (&),  of  lAe  Fnblio  Health  (London)  Acty 
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1891,  make  it  an  offence  for  the  Uoensed  cccapier  of 
a  slaughter-house  to  slaughter  sheep  in  tiie  pound 
of  the  slaughter-house  or  in  view  of  other  sheep. 
During  the  absence  of  the  respondent,  the  Uoensed 
occupier  of  a  slaughter-house,  his  foreman,  in 
direct  disobedience  of  his  orders  and  in  order  to 
save  himself  trouble,  slaughtered  a  sheep  in  the 
pound  in  view  of  other  sheep : 

Held,  that  the  bye-law  was  good  and  that  the 
respondent  was  guilty  of  an  offence  under  it,  for  he 
was  liable  for  the  act  of  his  serrant,  that  act 
having  been  committed  within  the  general  scope  of 
his  employment,  although  contnury  to  the  orders 
of  his  master. — Gollman  v.  Mills,  Q.B,D» 

6.  County  council — Dangerous  structure— N<4ice  to 
remove  or  repair '^Recovery  of  expenses — Ministerial 
dtUy  of  courky  council — London  Building  Act,  1894 
(67  &  58  Vict.  c.  ccarm.),  ss,  103,  106.— The  powers 
and  duties  conferred  upon  the  London  County 
Council  by  sections  103  and  106  of  the  London 
Building  Act,  1894,  are  ministerial,  and  may  be 
delegated  to,  and  are  exercisable  b^,  the  duly 
authorized  servants  and  representatives  of  the 
coundL— London  County  Council  v.  Hobbis, 
Q.B.D.,  270. 

7.  Drain — Liability  to  repair — Sewer  made  without 
approval  of  Metropolitan  Board  of  Works  or  of 
vestry — Metropolis  Management  Act,  1855  (18  &  19 
Vict.c,  120),  ss.  68,  69,  ^oO-^Metropolis  Manage- 
ment Acty  1862  (25  &  26  Vict.  c.  102),  ss.  47, 48,  61.- 
The  fact  that  the  requisite  sanction  for  the  making 
of  a  sewer  in  the  metropolis  was  not  obtained  from 
the  vestry  or  Metropolitan  Board  of  Works  does 
not  prevent  it,  when  made,  from  being  a  sewer 
within  the  meaning  of  the  Metropolis  Management 
Acts,  and  as  such  vested  in  the  vestry  and  repair- 
able by  them. 

Li  1866  the  owner  of  a  block  of  houses  in  the 
metropolis  laid  down  a  pipe  for  the  purpjose  of 
carrying  off  the  drainage  from  them,  which  he 
connected  with  a  sewer  belonging  to  the  vestry  in 
a  neighbouring  street.  No  order  for  this  work  was 
given  by  the  vestry,  nor  was  the  same  sanctioned 
or  approved  of  by  the  vestry  or  the  Metropolitan 
Boa^l  of  Works. 

Held  (affirming  the  judgment  of  a  Divisional 
Court),  that  the  pipe  so  laid  was  a  sewer  within 
the  meaning  of  section  250  of  the  Metropolis  Man- 
agement Act,  1855,  and  was  consequently  vested  in 
the  vestry  and  repairable  by  them. — Esa.  v. 
Yestby  of  St.  Matthew,  Bbthnal  Gbeen,  C.A. 

8.  Drain — 8eu)er — Comhined  system  of  drainage — 
Bain-water  pipe. — A  drain  for  the  drainage  of  four 
houses  by  combined  operation  was  constructed  under 
the  order  of  a  vestry.  A  pipe  which  carried  off 
rain-water  from  the  roof  of  a  fifth  house  was,  with- 
out the  sanction  of  the  vestry,  turned  into  and  con- 
nected with  this  dnun. 

Held,  that  the  rain-water  pipe  was  a  drain  within 
section  250  of  the  Metropolis  Management  Act, 
1855,  and  that  its  unauthorized  connection  with  the 
drain  belonging  to  the  four  houses  converted  the 
latter  from  the  point  of  junction  and  onwards  into 
a  sewer.— Holland  v.  Lazabus,  Q.B.D. 

9.  Hackney  carriage — Railway  station — **  Pltice  ** — 
Whether  railway  station  is  a  "  plcuse  ** — London 
Hackney  Carriage  Act,  1853  (16  &  17  Vict.  c.  33),  s. 
17,  sub-section  2. — Section  17  of  the  London  Hackney 
Carriage  Act,  1853,  imposes  a  penalty  upon  the 
driver  of  any  hackney  carriage  who  refuses  to  drive 
to  any  '* place  within  the  Bmits  of  the  Act"  to 
which  he  shall  be  required  to  drive  any  person 
hiring  or  intending  to  mre  such  carriage. 


Held,  that  a  railway  station  is  a  "  place  "  within 
the  meaning  of  this  section,  and  that  the  driver  of 
a  haclmey  carriage  who  refuses  to  drive  the  penon 
huing  such  carriage  into  a  railway  station,  within 
the  hmits  of  the  Act,  is  liable  to  the  penalty.— 
KiFPiNS,  Ex  pabte,  Q.B.D.,  188. 

10.  London— Grain  duly— "  Grain  brought  into 
the  port  of  London  for  sale  '*— Manufacture  of  grain 
into  other  articles— Metage  on  Grain  (Port  of  London) 
Act,  1872  (c.  c),  s.  4.— The  Metage  on  Grain  (Port 
of  London)  Act,  1872  (c.  c),  s.  4,  which  entitles  the 
corporation  of  London  to  a  duty  "  in  respect  of  all 
gram  brought  into  the  port  of  London  for  sale," 
applies  only  to  grain  brought  in  for  sale  as  grain, 
and  not  to  grain  brought  in  to  be  eround  into  meal, 
or  manufactured  into  other  artidies  of  commerce, 
and  then  sold. 

The  decision  of  the  Court  of  Appeal,  44  W.  B. 
55,  [1895]  2  Q.  B.  652,  aflfirmed.— CoTlOH  ».  Vogan, 
HL. 

11.  Nuisance  order— Recovery  of  costs  and  expenses 
--Limitation  of  time— Summary  Jurisdiction  Ad, 
1848  (11  &  12  Vict.  c.  43),  «.  ll^Fuhlic  HeaUh 
(London)  Act,  1891  (54  &  55  Vict.  c.  76),  ss.  11, 117. 
— An  action  brought  in  the  county  court  under 
section  11  of  the  Public  Health  (London)  Act,  1891, 
to  recover  costs  and  expenses  incurred  in  respect  of 
a  nuisance  order  is  subject  to  the  limitation  of  time 
imposed  by  section  11  of  the  Summary  Jurisdiction 
Act,  1848,  in  respect  of  making  complaints  and 
laying  informations,  and  must  therefore  be  com- 
menced within  six  months  from  the  time  when  the 
costs  and  expenses  were  incurred. 

Tottenham  Local  Board  v.  RoweU,  25  W.  B.  135, 1 
Ex.  D.  514,  followed.— Hammersmith  Yesibt  v. 
Lowenpeld,  Q.B.D.,  60. 

12.  Nuisance— Sewer— Jurisdiction  of  justices^ 
Public  HeaUh  (London)  Act,  1891  (54  &  65  Vict,  c 
76),  s.  2,  sub-section  1  (b).--By  the  PaUio  Health 
(London)  Act,  1891,  s.  2,  sub-section  1  (6),  "  Any 
pool,  ditch,  gutter,  watercourse,  cisteniy  watar- 
doset,  earth-closet,  privy,  urinal,  cesspool,  drain, 
dung- pit,  or  ash-pit  so  foul  or  in  such  a  state  as  to 
be  a  nuisance  or  injurious  or  dangerona  to  health 
•  .  .  shall  be  nuisances  liable  to  be  dealt  with 
summarily  under  this  Act." 

The  appellants,  as  the  sanitary  ^  anthoiity, 
summoned  the  respondents  to  abate  a  nuisance  irom 
*'foul  smells"  arising  from  a  surfooe  sewer  ventihi- 
tor  constructed  by  them  in  a  roadway  within  the 
appellants'  district. 

Held,  that  the  provisions  of  section  2,  mib-seotioa 
1  (b),  of  the  Public  Health  (London)  Act,  1891.  did 
not  apply  to  public  sewers,  and  that  the  justices 
were  right  in  refusing  to  make  the  order  on  the 
ground  that  they  had  no  jurisdiction  to  deal  with 
the  complaint,— PuiflAM  Vbstry  v.  Lqndqv 
County  Counoil,  Q.B.D.,  620. 

13.  Nuisance— Vacant  land—DeposU  of  >att— 
Removal— Duty  of  landowner— It^'uncUan—PuiUc 
HeaUh  (London)  Act,  1891  (54  &  56  VteL  c  76),  ss. 
13,  35,  138.— The  defendant  was  the  owner  of  a 
piece  of  vacant  land  in  the  metropolis.  Coster- 
mongers  and  others  used  the  land  for  the  deposit 
of  offal  and  other  kinds  of  filth,  so  that  it  became 
a  nuisance  to  the  neighbourhoodi  The  Attomey- 
Goieral,  at  the  relation  of  the  vertry  of  the 
parish,  brought  an  action  to  restrain  the  musanoeL 

Held,  that  there  is  a  common  law  liability  on  ths 
owner  or  occupier  of  land  to  abate  a  nnisanoe  upon 
his  land,  and  that  the  Attomey-Qooeral  ms 
entitled  to  an  injunction  to  enforce  theperfonn' 
ance  of  such  duty  by  the  owner  or  oocnpier.— 
Attobnsy-Gene&alv.  ToD-HsAXiinr,  (7^.»  SM. 
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14.  Public  HeaUh — Unsound  meat — ScUe  or  exposure 
for  sale — Seizure  suhaequent  to  saie — Purchtue  by  a 
ctutomer — Liability  of  seller  to  penalty — Public 
EeaUh  {London)  Act,  1891  (64  &  56  VicL  c.  76),  s. 
47,  subsections  2,  3.— The  respondent,  a  meat  sales- 
man, to  whom  meat  had  been  consigned  to  sell  on 
oommission,  sold  a  portion  of  it  to  H.  While  the 
meat  was  on  H.'s  premises  it  was  seized  and  con- 
demned by  a  magistrate  under  the  Public  Health 
(London)  Act,  1891,  s.  47,  as  being  diseased  and 
mifit  for  the  food  of  man. 

The  respondent  was  summoned  under  sub-sec- 
tion 2  of  section  47  of  the  Act,  and  it  was  proved 
that  the  meat  was  unsound  at  the  time  of  the  sale 
to  H.  The  alderman  before  whom  the  summons 
was  heard  dismissed  it. 

Held,  that  the  summons  was  rightly  dismissed, 
and  that  the  summons  ought  to  have  been  drawn 
under  sub-section  3.— BiLLme  v.  Pbsbble,  Q.B.D., 
187. 

15.  Sewer — Drain — Combined  drain  laid  with 
sanction  of  Metropolitan  Commissioners  of  Sewers — 
Metropolis  Management  Act,  1862  (25  &  26  Vict.  c. 
102),  s.  112. — ^The  ''Metropolitan  Commissioners 
of  Bewers  "  mentioned  in  seraon  112  of  the  Metro- 
polis Id^agement  Act,  1862,  are  the  commissioners 
who  were  created  under  that  title  in  1848  by  the 
statute  11  &  12  Vict,  c  112,  and  do  not  include 
any  previously  existing  commissioners.  Therefore 
no  durain  laid  before  1848  can  come  within  the 
definition  of  ''  drain  "  given  in  that  section. 

Judgment  of  Hawldns,  J.,  ante,  p.  173,  affirmed. 
— Appubyabd  V,  Lahbxth  Vbstby,  C.A.,  370. 

16.  Sewer — Drain — New  sewer — House  insuffid' 
enUy  drained — Liability  of  owner  to  make  new  drain 
— Metropolis  Management  Act,  1856  (18  &  19  Vict,  c. 
120),  M.  69,  73. — Where  a  vestry,  acting  under 
section  69  of  the  Metropolis  Management  Act,  1856, 
provide  a  new  sewer  in  substitution  for  an  old 
sewer,  they  are  not  entitled  under  section  73  to 
charge  the  owner  of  a  house  which  was  drained 
into  the  old  sewer  with  the  expenses  of  connecting 
his  house  with  the  new  sewer,  on  the  ground  that 
the  drain  connecting  the  house  with  the  old  sewer 
is  an  insufficient  drain* 

Vestry  of  St.  Marylebone  v.  Viret,  13  W.  B.  1064, 
followed. — BT.  MABTIir-IN-THB-FlBIJ>8  YXSTBT  V. 

Wasb,  C.A.,  81. 

17.  street  music — B^usal  to  go  away  from  neigh' 
bourhood—MeWopolis  Street  Music  Act,  1864  (27  & 
28  Vict.  e.  65),  s.  1. — ^It  is  not  an  QflBsnce  under 
section  1  of  27  &  28  Vict,  c  65,  for  a  street  musician 
to  refuse  to  move  awav  from  a  neighbourhood  when 
requested  to  do  so  by  a  householder,  unless  the 
complainant  has  at  the  same  time  given  the  man 
a  reason  why  he  requires  him  to  cease  playing  near 
his  house. 

Semble,  it  makes  no  diffsrenoe  that  in  fact  the 
houMsholder  had  a  zeasonable  and  sufficient  cause  of 
complaint.— SHIXLD8  v.  HoWABD,  Q.B.D.,  138. 

18.  Street — New  street — Adjoining  owner — Metropo^ 
lis  Management  Act,  1862  (26  &  26  VieL  c  102),  s. 
112. — A  private  roadway  existed  before  1865.  No 
new  buildings  were  erected  which  had  access  to  it 
after  that  date. 

Held,  that  the  roadway  was  not  a  new  street 
within  the  meaning  of  section  112  of  the  Metropolis 
Management  Act,  1862,  and  the  adjoining  owners 
were  not  liable  to  be  charged  with  the  earoense  of 
paving  it  under  section  106  of  the  Metropolis 
Management  Act,  1866.^ABTEa  v.  RuoaEBSMiTH 
YB8TBT,  Q.B.D.,  398. 

19.  Street^'*  New  eked^^-^Favwg  eaopenne^Ap^ 


poriionment — Boad  partially  built  along — Metropolis 
Management  Act,  1865  (18  &  19  Vict.  c.  120),  s.  105 
— Metropolis  Management  Amendment  Act,  1862  (26 
&  26  Vict.  c.  102),  ss.  77,  112.— The  respondents 
were  the  owners  of  two  plots  of  land  in  and  abui- 
ting  that  part  of  a  road  lyinff  within  the  district  of 
the  appellant  vestry,  the  road  having  been  formed 
or  laid  out  after  1862.  So  much  of  we  road  as  was 
within  the  district  of  the  appellant  vestry  was  200 
yards  lonp^,  and  the  present  proceedings  related  to 
such  portion  only ;  on  one  side  of  such  portion  of 
the  road  was  only  one  house,  and  on  the  other,  one 
house,  a  church,  and  a  hall.  The  rest  of  such  por- 
tion of  the  road  was  unbuilt  upon.  The  Yestry, 
having  paved  such  portion  of  the  road,  summoned 
the  respondents  before  the  magistrate  for  the  pay- 
ment of  the  sums  apportioned  by  order  of  the  vestry 
in  respect  of  the  land  of  which  the  respondents 
were  owners  towards  the  paving  expenses.  The 
magistrate  dismissed  the  summons  on  the  ground 
that  such  portion  of  the  road  was  not  a  new  street 
within  the  meaning  of  section  77  of  the  Metropolis 
Mana^pement  Act.  1862  (25  &  26  Vict.  c.  102). 

Held,  that  such  portion  of  the  road  was  not  a 
"  new  street."  The  Legislature  appeared  to  con- 
template that  in  order  that  a  rofMi  should  be  a 
street  within  the  Metropolis  Management  Acts  of 
1855  and  1862  it  must  be  composed  wholly  or  parti- 
ally of  houses.— St.  Maby,  Battebsea,  yestby  v. 
Palksb,  Q.B.D.,  110. 

20.  Vestry — Committee — Approval  of  acts  of  com^ 
mittee — Batification — Metropolis  Local  Management 
Act,  1855  (18  &.19  Vict.  c.  120), «.  58.— A  committee 
appointed  by  a  vestry  under  section  58  of  tiie 
Metropolis  Local  Management  Act,  1865,  resolved 
that  a  notice  be  served  under  section  85  of  tiie  Act 
upon  the  owner  of  premises  requiring  him  to  abate 
a  nuisance  thereon  arising  from  defective  drainage. 
The  notice  not  having  been  complied  witii,  me 
committee  resolved  that  proceedings  should  be 
taken  for  the  recovery  of  poialties,  and  a  summons 
was  issued  against  the  owner.  Section  68  provides 
that  the  acts  of  the  committee  shall  be  submitted 
to  the  vestry  for  their  approval. 

Held,  that  the  fact  Uiat  the  vestry  had  not 
approved  of  the  service  of  the  notice  until  after  the 
issue  of  the  summons  did  not  render  the  service  of 
the  notice  invalid.— FntTH  v.  Stainbs,  Q.B.D., 
675. 

See  also  Poor  Law,  7 ;  Practice,  38. 

MILE.— See  Adulteration,  3,  4. 

MINE:— 

Abandofned  mine — Obligation  to  fence — "  Owner 
and  every  other  person  interested  in  the  minerals  " — 
Metalliferous  Mines  Begulation  Act,  1872  (36  &  36 
Vict.  c.  77),  ss.  13,  13  (2),  'kl^Derbyshire  Mining 
Customs  and  Mineral  Courts  Act,  1862  (16  ft  16  Vict. 
c.  clxiii.).—Bj  section  13  of  the  Act  of  1872  the 
owner  and  person  interested  in  the  minerals  .of  a 
mine  shall  fence  an  abuidoned  mine,  but  by  sub- 
section 2  of  the  same  section,  where  tiiie  abandon- 
ment has  occurred  before  the  passing  of  the  Act,  it 
need  only  be  done  under  certain  conditions  or  on 
notice  from  an  inspector  on  the  ground  that  it  is 
specially  dangerous. 

The  appellant  was  the  lord  of  the  manor  of  H. 
and  freenolder  of  the  soQ  of  a  mine,  which  had  not 
been  worked  for  over  thirty  years,  and  the  workers 
of  which  or  their  representatives  could  not  be 
traced.  Notice  was  senred  on  him  to  fence  on  the 
pound  that  the  entrance  was  specially  dangerous. 
By  the  Derbyshire  Mining  Act,  1862,  the  appelant 
was  entitled  to  dues  of  E>t  and  cope  and  a  third 
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meer,  and  this  Act  farther  only  gave  the  worker 
the  right  to  mine,  and  conferred  no  title  on  the 
soil.  The  appellant,  having  failed  to  comply  with 
the  terms  of  the  notice,  was  Bummoned  and  con- 
victed. 

Held,  that  the  appellant  was  a  person  interested 
in  the  minerals,  and  that  on  abandonment  the  mine 
reverted  to  him  as  owner;  and  that,  therefore, 
being  liable  to  fence,  he  was  rightly  convicted. — 
Dbvonbhibb  (Duke)  v.  Stokm,  Q.B.D. 

See  also  Canal ;  Landlord  and  Tenant,  4, 10, 

MISBBPBBSBNTATIOy.— See  Company,  19,  23; 
Guarantee,  2. 

MOBTQAaB  :— 

1 .  CosU  —  Practice  —  Foredosur:  action  —  Mart" 
gagee$'  costs — Administration  proceedings  combined 
with  foreclosure  action — Eocecutor^s  costs — Costs  relate 
ing  to  the  security. — So  far  as  administration  pro- 
ceedings are  necessary  to  enable  mortgagees  to 
realize  their  secmit^,  mortgagees  will  be  entitled  to 
add  to  their  seounfy  their  administration  costs  in 
the  action  so  far  as  they  relate  to  their  security, 
and  be  paid  the  same  in  priority  to  the  administra- 
tion costs  of  the  mortgagor's  executor. — Banks, 
Bb,  Daws  v.  Banks,  Ch.D.  Bomer,  J.,  206. 

2.  Eguitable  mortgage  hy  deposit — Dedaraiion  of 
trust — New  Trustee —  Vesting  dedartttion —  Trustee 
Act,  1893  (56  &  57  Vict.  c.  53),  ss.  12,  subsections 
(1)  (3) ;  50.— Beal  estate  was  conveyed  in  1883  to 
A.  in  fee,  who  sold  it  again,  and  afterwards  repur- 
chased it  on  the  26th  of  August,  1887.  In  1890  A. 
made  an  equitable  mortgage  of  the  property  to  B. 
by  deposit  of  the  deed  of  conveyance  of  the  26th 
of  Auffust,  1887.  On  the  20th  of  February,  1894, 
A.  made  a  second  equitable  mortgage  by  depositing 
with  a  bank  the  deiod  of  conveyance  of  1883,  and 
this  deposit  was  accompanied  oy  a  memorandum 
in  whidi  A.  declared  that  during  the  continuance 
of  the  loan  then  advanced  by  the  bank  he  held  the 
property  on  trust  for  the  bank,  and  thereby-  further 

Sve  the  bank  power  to  appoint  a  new  trustee  in 
I  place  and  to  make  a  declaration  vesting  the 
property  in  such  new  trustee.  The  bank  had  then 
no  notice  of  B.'s  prior  equitable  mortgage.  On  the 
22nd  of  February,  1896,  A.  executed  a  legal  mort- 
gage of  the  same  property  to  C,  who,  however, 
iiook  with  notice  of  the  bank's  equitable  mortgage. 
On  the  23rd  of  March,  1896,  the  bank  (having 
then  become  aware  of  B.'s  equitable  mortgage) 
executed  a  deed  ap^inting  the  manager  of  the 
bank  a  new  trustee  in  the  place  of  A.,  and  con- 
taining a.  declaration  vesting  the  property  in  such 
new  trustee. 

Held,  (1)  that,  hy  reason  of  the  power  of  appoint- 
ing a  new  trustee  and  the  above-mentioned  vesting 
declairation,  the  bank  could,  by  virtue  of  section 
12,  sub-section  (1),  of  the  Trustee  Act,  1893,  vest 
the  legal  estate  in  Uie  new  trustee,  and  tiiat  neither 
section  12,  sub-section  (3),  nor  section  50  of  the 
same  Act  prevented  this ; 

(2)  That  C,  the  legal  mortgagee,  having  taken 
with  notice  of  the  bmk's  equitable  mortgage,  only 
took  the  legal  estate  subject  to  the  power  of  the 
bank  to  divest  it;  and 

(3)  That  the  bank  had  got  in  the  l^gal  estate, 
not  by  means  of  a  conveyance  from  a  bare  trustee, 
but  by  means  of  the  declaration  of  trust  which  the 
bank  stipulated  for  when  it  advanced  the  money, 
and,  consequently,  that  the  bank  was  entitled  to 
priority  over  B.'s  prior  equitable  mortgage. — 
IX>NDOK  AND  COXTNTY  BANKING  CO.  V,  GODDABD, 
CA.2>.  North,  J.,  310. 


3.  Foreclosure — Beceiver — Form  of  order, — ^The 
form  of  Older  in  a  foreclosure  action  where  a 
receiver  has  been  appointed  should  charge  the 
mortgagees  with  all  the  rents  and  profits  in  the 
huids  (S  the  receiver  at  the  date  of  the  chief  clerk's 
certificate,  and  also  ^'  with  such  a  sum,  if  any,  as 
they  submit  to  be  charged  with,"  in  respect  of 
rents  and  profits  coming  to  the  receiver's  handi 
between  the  dates  of  the  certificate  and  foreclosure 
absolute.— Simmons  v.  Blandy,  Ch,D.  North,  J., 
296. 

4.  Power  of.  sale — Mortgage  by  tenants  in  common 
—  Purchase  by  one  co-tenant  —  Private  tender — 
Validity  of  sale. — No  fiduciary  relationship  exists 
between  tenants  in  common  and  real  estate ;  and 
should  one  collect  the  rents  of  the  whole,  he  does 
so  as  owner. 

Where  a  mortgagee  sells  under  a  power  of  sale, 
in  eomj^liance  with  the  terms  of  the  power  and  in 
good  fiuth,  the  sale  cannot  be  impeached. 

Decision  of  the  Court  of  Appeal,  44  W.  B.  454, 
[1896]  1  Ch.  762,  affirmed^^KENNEDY  v.  Db  Trap- 
FOBD,  H.L.,  671. 

6.  Power  of  sale — Surplus  proceeds^Money  in 
hands  of  first  mortgagee^Interest^Diseretion  of 
court.—Where  upon  the  realization  of  mortgag^ed 
property  the  first  mortsMce  receives  and  retams 
more  money  than  is  sufficient  to  satisfy  his  claim 
under  his  mortgage,  the  court  will  oraer  him  to 
pay  to  the  second  mortgagee  simple  interest  upon 
the  suiplus  moneys  so  retained  by  him,  unless 
there  are  drcomstances  in  the  particular  case 
before  the  court  whidi  render  such  an  order 
unjust. 

The  fact  that  the  second  mortga^^ee  has  wilfully 
abstained  for  four  years  from  taking  proceedings 
to  enforce  his  claim  to  the  surplus  moneys  retained 
by  the  first  mortgagee  is  not  a  ciroumstaaoe  upon 
which  the  court  will  deprive  him  of  interest— 
Blsy  v.  Bead,  C.A. 

6,  Beceiver^Manager—Contract— Bale  of  lease  and 
business— Mortgage  for  unpaid  purchase-money.  —A, 
who  was  the  owner  of  leeisehold  premises  (on  which 
the  business  of  a  private  hotel  was  carried  on)  and 
furniture,  entered  into  a  contract  for  the  sale  of 
such  lease,  furniture,  and  the  goodwill  of  the 
business  to  B.  A  portion  of  the  purchase-money 
remained  unpaid,  and  a  draft  assignment  of  the 
lease  and  mortgage  to  secure  the  unpaid  purchase- 
money  were  prepared,  but  never  executed.  In  an 
action  for  spedfic  p^ormance  of  the  contract,  a 
motion  was  made  tor  a  receiver  and  manager  of 
thepremises,  furniture,  and  business. 

Held,  that  such  a  receiver  and  manager  might 
be  appointed  with  power  to  take  poiroeseion  and 
carry  on  the  business,  but  not  to  include  any 
chattels  other  than  those  which  would  pass  by  an 
assignment  of  the  lease. — Poole  v.  Downbs,  Ch. 
D.  Stirling,  J. 

7,  Bight  to  redeem — Bemainderman. — ^A  widow  to 
whom  a  testator  devised  the  equity  of  redemption 
in  certain  hereditaments  durante  minore  astate  of  her 
two  sons,  mortgaged  her  interest  under  the  will 
to  the  person  to  whom  the  testator  had  previously 
mortg^^  the  hereditaments. 

nJd,  that,  after  the  death  of  the  widow,  the 
sons  w«re  not  entitled  to  redeem  the  mort^[age 
effected  bv  the  testator  until  they  both  attained 
the  age  of  twenty-one,  unless  they  obtained  the 
mortgagee's  consent  as  owner  of  the  widow*s 
limited  interest.— Pbout  t^.  OoOK,  Ch.D.  North,  /., 
167. 

8,  Tender  ^Cheg^e  — Authority   qf   mortgagee's 
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solicUor — Pd^merU  under  protest, — A  mortgagee's 
solicitor  is  not  authorized  to  aooept  a  dheqne  in 
payment  of  the  deht  dne  in  respeot  of  the  mortgwe 

•  uiUASB  he  18  expressly  empowered  to  do  so*  The 
tender,  therefore,  of   a  dieqne  to  a  mortgagee's 

'  solicitor  not  havins  such  express  authority  is  not  a 
good  tender  even  Uiou^  he  consent  to  aooept  tiie 

.  oieque. — Bltjmbebgv.IjIpb  Iktbbbstb  Sbcusttibs 
COBPO&ATION,  Ch.D.  Kekewich,  J,,  246. 

See  also  Gonipany,  39 ;  Fixture,  1 ;  Limitations, 
Statute  of,  3;  Praotioe,  41 ;  Settlement.  7. 

JiOBTMAIN:— 

Charitif — Metropolitan  OoMolidated  Stock — Charge 
on  lande,  rents,  and  proprty — Pwre  or  impwre  person- 
o/fy.-— Metropolitan  Consolidated  3^  per  Cent. 
Stock  issued  under  the  Metropolitan  Board  of 
Works  (Loans)  Act,  1869  (32  &  33  Vict.  o.  102),  is 
impure  personalty,  as  it  confers  on  the  holders  an 
interest  in  land  within  the  Mortmain  and  Charitable 
Uses  Act,  1888  (51  &  52  Yict  c.  42),  s.  10  (3).— 
Cbossiat,  Bb,  BntiuELL  V.  Gbbbnhouoh,  Ch.D. 
Keketvieh,  cT.,  615. 

l^ATAL,  LAW  of:— 

Water — Watercourse^Bight  to  construct— Bight  to 
divert  streams— QranJt  of  land — ConstrwHon  of 
reservation, — Where  in  a  g^rant  of  land  a  right  is 
reserved  to  make  watercourses  over  it  for  the  public 
use  and  benefit  by  order  of  Government, 

Held,  that  such  reservation  mav  include,  and  in 
the  oircnmstanoes  of  this  case  will  include,  a  right 
to  divert  water  from  streams  in  the  land  and  to  use 
the  water  so  diverted.^BBMFBY  v.  Stjbvbyob- 
Gkhbral  op  Natal,  P.C. 

l^EGLIGENCE.— See  Landlord  and  Tenant,  12; 
Master  and  Servant,  4 ;  Poor  Law,  5 ;  Bailway 
Company,  7 ;  Solicitor,  22, 

»EW  SOUTH  WALES,  LAW  of  :— 

11  Vict.  No,  4,  s,  7 — Malicious  prosecution — Mens 
rea. — ^By  section  7  of  11  Vict.  Ko.  4,  a  sale  of  wool 
under  a  lien,  ''with  a  view  to  defraud,"  without 
the  written  consent  of  the  holder  of  tiie  lien,  is 
made  an  offence ;  a  like  sale  of  stock  is  also  made 
an  offanoe,  independently  of  a  like  intent. 

In  an  action  for  malicious  prosecution  there- 
under, it  appeared  that  the  plaintiff  had  sold  stock 
on  which  the  defendant  buik  had  a  lien,  without 
intent  to  defraud  and  with  the  bank's  oral  assent. 

Held,  on  the  construction  of  the  above  section, 
that  an  intent  to  defraud  was  not  an  element  of 
the  statutory  offence  charged,  that  this  was  matter 
for  decision  tyy  the  judge,  and  that  a  verdict  must 
be  entered  for  the  defendant. 

An  intention  to  offend  against  the  penal  pro- 
vinons  of  an  Act  constitutes  mens  rea ;  and  was 
proved  by  the  plaintiff's  knowledge  that  there  was 
no  written  consent.— Bank  of  New  Soxtth  Walbs 
V.  PiPBB,  F,C. 

inJiaANCE:— 

1.  Highway — Breach  of  statutory  duty — Special 
dam/age — Bight  of  acHon—Oastvorks  Clauses  Act, 
1847  (10  &  11  VicL  e.  15),  ss.  11,  29.— A  gas  com- 
pany, in  laying  down  a  main  along  the  side  of  a 
pnUio  road,  filled  up  the  trench  so  carelessly  and 
def  eottvely  that  the  wheel  of  the  vehicle  in  which 

.  the  plaintiff  was  driving  sank  into  the  trench, 
whereby  the  vehicle  was  upset  and  the  plaintiff 
injured.  A  jury  having  found  not  only  that  the 
company  were  guilty  of  negligence  in  the  filling  up 
of  the  road,  but  also  that  they  left  the  road  in  such 
a  state  as  to  constitute  a  nuisance  and  a  danger  to 
thoae  nsEDg  the  road, 


Held,  that,  as  the  company  had  left  the  road  in  a 
condition  which  amounted  to  a  public  nuisance, 
they  were  liable  to  the  plaintiff,  notwithstanding 
the  provisions  of  section  11  of  the  Gasworks  Clauses 
Act,  1847.  —  GooDSOW  v.  Sttnbtjby  Gas  Co., 
Q,B.D, 

2.  Obstruction  of  street — Tramuwys — Snow  and 
salt, — ^A  tramway  company  after  a  heavy  fall  of 
snow  cleared  their  track  by  means  of  a  snow- 
plough  and  heaped  up  the  snow  upon  the  sides  of 
the  streets;  they  then  scattered  salt  upon  the  rails 
and  in  the  vicinity ;  the  town  council  did  not  take 
any  immediate  steps  to  remove  the  briny  slush  so 
produced,  and  it  was  left  upon  the  streets, 

Held,  that  a  legal  nuisance  had  been  committed 
whidi  was  not  sanctioned  by  either  the  special  or 
the  general  Tramways  Acts,  and  that  the  default,  if 
anv,  of  the  town  council  did  not  affect  the  primary 
liaoiUty  of  the  tramway  company. — OaSTOir  v. 
Abbbdeen  District  Tbahways  Co.,  H,L,  {8c,), 

See  also  Local  Government,  8-10 ;  Metropolis 
Management,  11-13;  Practice,  43. 

OPTION.— See  Landlord  and  Tenant,  3 ;  Patent,  8. 

PABTITION:— 

Practice — Infant  plaintiffs — Sale  in  lieu  of  parti" 
turn — Sale  depending  upon  resuU  of  inquiries — Form 
of  judgment, — Form  ox  judgment  in  an  action  for 
sale  in  lieu  of  partition  where  the  plaintifb  are 
infants  entitled  to  one  undivided  one-third  share, 
and  where  the  execution  of  the  sale  depends  upon 
the  result  of  the  inquiries  directed  by  the  order, 
the  iiiants,  in  the  event  of  a  sale,  being  declared 
trustees  of  their  shares  for  the  purchaser  and  their 
next  friend  being  appointed  to  convey  tiie  infants' 
shares.— Dayis  v.  Xngbam,  Ch,D,  Ktkeunchy  J,^ 
459. 

PABTNEBSHIP  :— 

1.  Administration — Spanish  firm — Separate  estate 
of  deceased  partner^LtOL  fori.— A  rule  of  Spanish 
law  that  the  separate  estate  of  a  deceased  partner 
cannot  be  proceeded  against  by  a  creditor  of 
the  partnership  until  the  joint  assets  are  first 
judicially  proved  insufficient,  is  a  rule  of  procedure, 
and  does  not  prevent  the  creditor  of  a  Spanish 
firm  obtaining  administration  in  this  country  of 
the  separate  assets  in  this  country  of  a  deceased 
partner.  The  rule  as  to  administration  is  a  matter 
of  the  2ex/ort.— DoBTSOH,  Be,  Mathbsov  v,  Lttd- 
wio,  Ch,D,  BomeTy  J,,  57. 

2.  Articles-'Death  of  one  partner— Purchase  of 
business  hy  surviving  partner — Valuation — ChodtoiU 
-—Profits,— Two  persons  agreed  to  carry  on  the 
business  of  a  brewery  for  twenty-one  vears  under 

Sartnership  articles,  which  provided  that,  on  the 
eath  of  a  partner  without  nominating  a  son  to 
succeed  him  (whidi  event  happened^,  '*the  pro- 
perly, stock,  goods,  and  effects  of  the  said  part- 
nership "  were  to  be  valued,  and  the  surviving 
partner  was  to  have  the  option  to  purchase  at  such 
valuation. 

The  articles  further  provided  that  immediately 
on  the  determination  ox  the  partnership  b^  any  of 
the  contingencies  mentionea  in  the  articles  the 
partners  should  join  in  making  up  a  final  account 
of  all  the  proper^,  joint-stock,  money,  goods,  and 
effiBots  belongmg  to  the  partnership,  ana  that  after 
such  account  should  have  been  so  made  up  "  the 
property,  stock,  goods,  and  eflieots  then  emploved 
or  used  in  carrying  on  the  said  business  *'  should  be 
valued  as  therein  mentioned. 
The  partnerdiip  was  continued  upon  the  same 
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artioleB  by  a  deed  of  coTenant  for  a  farther  period 
of  seTen  yean  and  afterwards  without  any  written 
or  verbal  agreement.  One  partner  died,  and  the 
Boryiving  partner  ezerdBed  his  option  to  pnrohase 
the  business  at  the  valuation. 

Held,  that,  although  the  articles  said  nothing 
about  goodwill  in  terms,  yet  the  words  "then 
employed  or  used  in  carrying  on  the  said  busi- 
ness "  could  not  be  construed  in  so  narrow  a  way 
as  to  exclude  the  goodwill  in  valuing  the  busi* 
ness;  and  that  therefore  the  goodwill  must  be 
valued  separately. 

Hcdl  V.  Barrows,  4  De  G.  J.  &  S.  150,  applied. 

Held  also,  that  the  executors  of  the  deceased 
partner  were  entitled  to  a  sluure  of  profits  down  to 
the  date  of  the  valuation. 

Decision  of  Stirling,  J.,  74  L.  T.  N.  S.  343, 
affirmed.— Paqb  v.  Ra.toliffk,  C.A. 

3.  Receiver — Salary — Security^-Premiunu  paid  to 
guaranty  society— -LiaMitt^.—-'Whi&re  in  an  action  for 
dissolution  of  partnership  one  of  the  partners  is 
appointed  receiver,  or  receiver  and  manager,  with- 
out a  salary,  and  has  to  find  security  for  ms  fidelity, 
he  is  properly  allowed  out  of  the  assets  the  amount 
paid  hj^  him  as  premiums  to  a  guarantee  society  for 
furnishing  such  security. 

It  is  otherwise,  however,  where  he  is  appointed 
with  a  salary,  as  in  that  case  he  is  bound  to  pay 
out  of  his  own  pocket  whatever  expenses  are  reason- 
ably incurred  oy  him  in  finding  security,  whether 
by  bond  or  sureties  or  through  a  guarantee  society. 
—Habbib  v.  Slbsp,  Ch>D.  Kekeunch,  J.,  536. 

4.  Receiver  and  manager — Salary — Allowances — 
.    Services  rendered  for  benefit  of  estate  outside  the  duty 

of  a  receiver. — On  a  dissolution  of  partnership  one 
,.of  the  partners  was  appointed  by  the  court  receiver 
and  manager  without  salary.  He  carried  on  the 
business  successfully,  and  ultimately  purchased  it 
under  an  order  of  the  court.  He,  during  the  con- 
tinuance of  the  business,  being  a  skilled  mechanic, 
did  work  as  an  ordinary  workman  and  included  in 
his  accounts  an  item  of  £2  per  week  for  services 
rendered  by  himself  as  a  workman. 

Held  (reversing  Kekewich,  J.],  that  though  the 
receiver  and  manager  had  committed  a  technioal 
irregularity  in  not  asking  for  wages  at  the  time  of 
his  apDointment,  yet  he  was  entitied  to  be  paid  for 
work  done  by  him  for  the  benefit  of  the  estate,  to 
do  which  was  no  part  of  his  duty.  The  allowance 
ef  £2  per  week  was  therefore  allowed.~HABBlB  v. 
Sleep  (No.  2),  C.A.,  680. 

See  also  Bankruptcy,  6,  9,  19,  26,  29 ;  Oontract, 
6;  InLmd  Revenue,  24;  Solicitor,  22;  Trade-mark, 
4 ;  Trustee,  9 ;  Vendor  and  Purchaser,  7. 

PATENT  :— 

1.  Action  for  infringement — Discontinuance — Costs 
of  particulars  of  directions  —  Certificate  —  Patents, 
Designs,  and  Trade-Marks  Act,  1883  (46  &  47  Vict.  c. 
57),  s,  29,  sub-section  6.— The  plaintiff  in  a  patent 
action  by  written  notice  discontinued  the  action 
before  the  pleadings  were  closed.  By  reason  of  the 
envisions  of  sub-section  6  of  section  29  of  the 
Patents,  Designs,  and  Trade-Marks  Axst,  1883,  the 
taxinff-master  refused  to  allow  the  costs  of  the 
defendant's  particulars  of  objections,  because  no 
certificate  had  been  mnted  as  required  by  that 
sub-section.  The  defendant  took  out  a  summons 
askinff  for  a  certificate. 

Held,  that  in  the  absence  of  information  which 
would  liable  the  court  to  certify  that  the  particu- 
lars were  reasonable  and  proper,  the  court  would 
not  enter  upon  any  kind  of  trial  of  the  action  to 
^  obtain  such  information.      That    the  case   came 


within  the  provisions  of  sub-section  6  of  section  29, 
and  that  there  bein^  no  certificate  no  costs  of  the 
particulars  of  objection  could  be  allowed. — WiLOOZ 
V.  Jaotss,  Ch.D.  Romer,  J.,  474. 

2.  Anticipation — VaricUion  betufeen  provisional  and 
complete  specifications — Discoi\formity — Objects  of 
invention  as  stated  in  provisional  specifiixUum^ 
Abandonment  of  parts  of  invention  claimed  in  pro- 
visional specification — Application  of  invention  (o 
subsequent  discoveries  by  other  persons, — In  a  pro- 
visional specification  the  nature  of  the  invention 
need  not  be  described  otherwise  than  roughly, 
thouffh  it  must  be  described  fairly,  and  the  mauner 
in  which  the  invention  is  to  be  carried  into  effect 
need  not  be  described.  A  patentee  is  not  bound  in 
his  provisional  specification  to  detail  the  advanta^ 
of  ms  invention,  and  in  stating  in  such  specification 
his  chief  objects,  he  should  not  be  taken  to  imply, 
where  the  invention  consists  of  several  parts,  that 
he  obtains  all  these  objects  in  every  part  of  his 
invention,  or  that  some  parts  of  it  may  not  have 
other  advantages  not  expressly  mentioned. 

Although  a  patented  invention  may,  in  conse- 
quence of  subsequent  discoveries  made  by  othe^ 
inventors,  prove  more  valuable  and  have  a  wider 
field  of  usefulness  than  was  contemplated  by  the 
patentee  at  the  date  of  his  invention,  yet  the 
patentee  i^  entitied  to  the  fuU  benefit  of  the  use  of 
his  invention  if  taken  and  applied  for  the  purposes 
of  these  subsequent  discoveries ;  and  if  the  subse- 
quent discoveries  take  place  after  the  date  of  ^ 
provisional  and  before  the  date  of  the  complete 
specification,  there  is  nothing  improper  in  the 
patentee  referring  to  them  in  the  complete  speoft- 
cation,  and  thus  showing  the  manner  in  which  his 
invention  could  be  best  applied  to  theoL 

The  antecedent  existence  of  an  invention,  not 
shown  to  have  been  brought  to  any  sucoessfol 
result,  and  which  was  so  far  simuar  that,  S 
subsequent  in  date  to  the  patent,  it  would  have 
been  held  a  colourable  and  <uumsy  imitation  for  the 
purpose  of  effecting  the  same  result,  does  not 
mvtdidate  the  patent  by  anticipation. — ^PznEXTKATio 
Tybe  Co.  v.  Ba8T  Lohdon  Bubbeb  Ck).,  Ch.D. 
Romer,  J. 

3.  Assignment  —  Aj^ioation  for  extension  of 
period  of  protection  by  cusignee — Patents  Actj  1883, 
s.  25.— Although  the  effect  of  section  25  of  die 
Patents  Act  of  1883  (46  &  47  Yiot.  o.  57),  is  to 
confirm  an  assignee's  right  to  petition  for  prolon- 
gation of  his  patent,  he  cannot  suooeed  without 
showing  that  the.  original  inventor  has  been 
inadequately  remunerated. — In  be  Hopkinbov'b 
Patent,  P.O. 

4.  Disclaimer — Amendment  of  spedficaUonr— Prac- 
tice— Petition  for  revocation  pending — AppUoation  for 
leave  to  amend — Discretion  of  oourt^Patents,  Designs, 
and  Trade-Marks  Act,  1883  (46  &  47  Vict,  c  57), «. 
19.— The  granting  or  refusmg  leave  to  apply  to 
amend  a  specification  by  way  of  disolauner,  under 
section  19  of  the  Patents  Act,  1883,  is  still  a  matter 
for  the  judidal  discretion  of  the  ooort,  and  this 
diecretion  has  been  in  a  way  interfered  with  by 
Moser  v.  Marsden,  12  Sep.  Pat.  Gas.  24,  and  Dedsg 
V.  Perkes,  [1896]  A.  G.  496.— Dbllwigk'8  Patibt, 
Bb,  Ch.D.  ChiUy,  J. 

t  5.  Disclaimer— BevooaUon— Patent  Act,  1883  (46 
&  47  Vict.  c.  57),  ss.  19,  26.— VThere,  onapeCitioo 
for  revocation  of  a  patent  the  judge  holds  that  «1 
the  dEoms  are  bad  and  orders  the  patent  to  be 
revoked  and  this  order  is  entered  on  the  Beijister  of 
Patents,  the  Gourt  of  Appeal,  it  it  is  of  opiuonthat 
one  daim  is  valid,  may  reverse  the  ordsr  bdo^ 


WoUy  B«Mtar.  OeL  1^  Isrf.) 
109  Pat«lU. 


BiGfiStr. 


i>0i&!i. 


116 


and  oidar  that  the  patent  be  revoked,  unless  within 
three  months,  or  saoh  farther  time  as  the  court 
may  allow,  the  patentee  obtain  leave  to  amend  his 

rsifioation  by  disclaiminjg  all  the  claims  except 
valid  one. — Dxbley  v,  Fbbxss,  H,L* 

6.  Infringement  —  Patent  applicable  to  United 
Kingdom  only — Foreigner  resident  abroad  sending 
it\fringing  goods  by  post  to  England — Order  from 
an  English  purchaser — Goods  the  property  of  the 
purchaser  from  the  time  of  dispatdC— Agency  of 
post-office  —  Jurisdiction, —  A  person  who  manu- 
factures abroad  goods  according  to  a  patent 
applicable  only  to  the  United  Kingdom,  and  who, 
in  compliance  with  an  order  received  frpm  an 
Enslish  customer,  sends  such  goods  by  post  to 
such  customer,  does  not  infringe  the  linglish 
patent 

Decision  of  North,  J.,  reversed  (Bigby,  L.J., 
dissenting.) 

Coombes's  case,  1  Lea  Or.  0.  388,  discussed. — 
Badisghb  Aniun  UNI)  Soda  Fabbik  v.  Johnson, 
C.A.,  481. 

7.  Infringement^ — Subsequent  threats — Claim  for 
ii^'unction  to  restrain  such  threats— Patents,  Designs, 
and  Trade-Marks  Ad,  1883  (46  &  47  Vict.  c.  57), 
4.  32. — ^The  plainti£BB  brought  an  action  against  the 
defendants  lor  the  infringement  of  their  patent. 

The  plainti£E8  then  published  a  drcuuur  to  the 
effect  that  their  patent  was  being  infringed,  and 
that  they  were  brinsing  a  large  number  of  actions 
against  specified  aUeged  infringers,  including  the 
action  a^^ainst  the  defendants. 

The  defendants  delivered  a  defence  and  counter- 
claim. The  defence  was,  that  the  goods  complained 
of  as  infringements  of  the  patent  were  manufac- 
tured and  sold  under  a  licence  granted  by  the 
plaintifEiBi  to  predecessors  of  the  defendants.  By  their 
counter-claim  they  claimed  an  injunction  to  restrain 
the  plaintiffs  from  publishing,  or  representing  by 
drculars,  &c.,  that  the  defendants  were  not 
authorised  to  make  and  sell  such  goods. 

The  plaintiff^  contended  that,  though  they  had 
given  a  licence  to  certain  persons  to  use  their 
patent,  there  were  no  rights  under  the  circum- 
stances to  assign  to  the  defendants  without  the 
plaintifb*  consent,  a  consent  that  had  never  been 
granted. 

Upon  motion  for  an  interlocutor]^  injunction, 

H«ld,  that  the  case  was  not  witmn  section  32  of 
the  Patents,  &c..  Act,  1883,  because  of  the  proviso 
at  the  end^  of  that  section,  in  this  case  an  action 
having  been  bond  Me  brought  even  before  the 
circular  was  issued;  that  there  was  no  analogy 
between  this  case  and  that  where  a  tenant  sued  his 
landlord,  for  in  this  case  the  question  between  the 
parties  was  whether  the  defendants  were  licensees 
at  all ;  and  that,  although  the  publication  of  the 
circular  complained  of  might  ^^reatly  dama^  the 
defendants,  they  had  no  eqmty  to  restram  the 
pUiw^affa  ^m  stating  that  they  were  taking  pro- 
ceedings.-—Dt7NIX>f  Fneuxaxio  Ttbb  Go.  v. 
GgDDOV  FmnTMATio  Ttbb  Co.,  0.A* 

8.  Liomce  to  use  implied — Exclusive  licensee  with 
option  of  purchase— Slander  of  tide— Allegation  of 
infringement  —  Advertisement  —  Threatening  legal 
proceedings — Present  interest  of  exclusive  licensee — 
Damages  for  infringement  —  Injunction  —  Patents, 
Designs,  and  Trade-Marks  ^rf,  1883  (46  &  47  Vict, 
e.  57),  s.  32. — ^A  clause  in  the  agreement  between 
the  owners  of  a  patent  and  a  company,  whereby  it 
was  agreed  (inter  alia)  that  the  latter  should  have 
an  option  to  purchase  the  patent,  provided  that  if 
the  option  was  not  ezerdsedwitlun  a  certain  time 


a  royaltv  should  be  paid  as  from  a  certain  date  on 
all  urticles  manufactured  by  the  company  having 
such  option. 

Held,  that  a  licence  to  use  the  patent  as  from  the 
date  mentioned  was  implied  upon  the  terms  that  if 
the  option  to  purchase  was  exercised  nothing  was 
to  be  paid  for  so  doing,  but  if  the  option  was  not 
exercised  a  royalty  was  to  be  paid. 

The  exclusive  licensees  of  a  patent  with  an 
option  of  purchase  have  sufficient  interest  in  the 
patent  to  rebut  the  presumption  that  an  advertise- 
ment issued  or  statement  nutde  by  them  containing 
a  threat  that  persons  using  a  certain  process  in 
manufacturing  certain  articles  alleged  to  be  so 
used  in  infringement  of  the  patent  may  be  Uable  to 
proceedings  at  law,  is  not  issued  or  made  in  good 
faith;  it  is  not  necessary  that  such  an  interest 
should  be  a  present  vested  interest,  and  the  fact 
that  such  exclusive  licensees  may  never  be  entitled 
to  recover  damages  in  respect  of  allep^  present 
infringements  of  the  patent  is  immatenal. 

When  the  owner  of  a  jpatent  has  brought  an 
action  against  an  alleged  infringer  of  the  patent, 
the  exclusive  licensees  of  the  patent  with  an  option 
of  purchase,  who  have  threatened  alleged  infringers 
of  the  patoit  with  legal  proceedings  or  liability, 
can  dfum  the  prote(%on  afforded  to  a  person 
making  such  throats,  under  the  proviso  in  section 
32  of  the  Patents  Act,  1883,  and  an  injunction 
cannot  be  obtained  against  them  under  the  section. 

An  injunction  will  not  be  granted  rostraining  a 
defendant  from  making  a  statement  alleged  to  be 
for  the  purpose  of  injuring  the  plaintiff  in  his 
trade  when  such  statement,  though  not  literally 
true,  is  true  in  substance  and  in  fact ;  it  is  always 
necessary  for  the  plaintiff  to  prove  express  malice 
on  the  part  of  the  defendant  when  suon  statement 
is  made  in  defence  of  the  defendant's  property. — 
Inoandbsoent  Gas  Light  Ck>.  v.  Nbw  Ingandbs- 
OBNT  Gas  LiaHTiNO  Co.,  Oh.D.  Stirling,  J. 

9.  Threats— Patents,  Designs,  and  Trade-Marks 
Act,  1883,  s.  32.— -A  letter  containing  a  threat  of 
le^  proceedings,  written  with  the  intention  o 
being  understood  to  refer  to  patent  claims  of  the 
defendants,  and  the  natural  effect  of  which,  under 
the  circumstances,  was  to  be  so  understood,  but 
whidi  contained  no  express  reference  to  any  such 
patent  rights. 

Held,  to  be  a  threat  under  section  32  of  the 
Patents,  &c..  Act,  1883.--Douolass  v.  Pintsoh's 
Patbnt  Liohtino  Co.,  Ch.D.  Bomer,  J.^  108. 

PENALTY.— See  Contract,  2. 

PENSION.— See  Bankruptcy,  20 ;  Police. 

POLICE:— 

Pension — CancdUUion  —  Constahle— Incapacity  by 
infirmity — Police  authority— Attendance  for  medical 
examination — Collateral  purpose— lUegal  stoppage  of 
pennon— Mandamus— Po^'c«  Ad,  1890  (63  &  54 
Virf.  c.  45),  a.  1  (a),  (b);  s.  6,  sub-sedions  1,  3,  4, 
7;  s.  12. — ^The  power  oouiurred  upuu  a  puliutt 
authority  by  the  Police  Act,  1890,  s.  5,  of  requiring 
a  pensioner  to  attend  to  be  examined  by  a  medical 
practitioner  selected  by  them  at  a  particular  time 
and  place,  for  the  purpose  of  satis^ing  them  that 
his  incapacity  to  serve  continues,  cannot  be  exer- 
cised by  the  poUce  authority  for  any  collateral  pur- 
pose. 

A  police  authority  has  no  power  under  section  6, 
sub- section  4,  of  the  Act  to  cancel  a  pension  without 
requiring  the  pensioner  to  serve  agam. 

A  police  authority  has  power  to  fix  the  time 
and  place  for  the  OTamination  of  the 


HI 


Poor  L( 


oor  itom. 


WgJist. 


Poor  Law.  112 


by  the  medical  ^raotitioner  whom  they  ma^  select 
imder  the  provinonfl  of  section  5  of  the  Pohoe  Act, 
1690. 

A  police  authority,  on  the  12th  of  July,  1894, 
resolved  that  their  former  chief  constable,  to  whom 
they  had  granted  a  pension  on  the  ground  of 
incapacity  by  infirmity,  should  attend  at  Warwick 
on  a  specified  day  and  hour  for  the  jsurpose  of 
being  examined  by  two  doctors  as  to  ms  state  of 
healtii,  and  that  if  he  failed  to  do  so  his  pension 
should  be  cancelled. 

The  pensioner  had  been  dedared  bankrupt  in 
1891,  and  in  1892  a  warrant  had  been  issued  for 
his  arrest,  on  the  ground  that  he  being  out  of 
.  England  had  not  attended  his  adjourned  examina- 
tion in  bankruptcy.  He  had  been  residing  in 
Portugal  since  April,  1892 ;  but  in  March,  1893, 
he  had  come  to  England  for  a  day  or  two,  and 
had  been  examined  bv  a  doctor,  selected  by  the 
police  authority,  who  had  certified  his  continuinff 
mcapaoity.  He  did  not  attend  in  compliance  with 
the  resolution  of  the  12th  of  JuIjT)  1894,  and  the 
police  authority  canceUed  bis  pension. 

Held,  upon  the  evidence,  that  the  police  authority 
had  used  their  statutory  power  of  requiring  the 
pensioner's  attendance  at  Warwick,  not  for  the 
purpose  of  satisfying  themselves  as  to  his  continued 
incapKsity,  but  for  tiie  purpose  of  asnsting  the 
Bankruptcy  Court ;  and,  consequently,  that  they 
had  exceeded  their  jurisdiction,  and  the  pensioner 
was  entitled  to  a  mamdamu$  calling  upon  tiie  police 
authority  to  show  cause  why  they  should  not  pay 
him  the  arrears  of  his  pension. — Bbq.  «•  Lobd 
Leiqh,  EiNOHAirr,  Be,  u.A. 

POOB  LAW:— 

1.  GoaU — Limitation  of  time — Judgmemt  ordering 
guardians  to  pay  ooeU — TaooaUon^-^Dtbtt  daim,  or 
demand  incurred  or  become  duc-^Poor  Law  {Payment 
qf  Debte)  Act,  1859  (22  &  23  Vict.  c.  49),  e.  1.— 
Where  guardians  of  the  poor  are  ordered  by  a 
judgment  of  the  court  to  pay  costs,  the  time 
within  which,  under  section  1  of  22  &  23  Vict.  c.  49, 
it  ifl  lawful  for  them  to  pay  such  costs  is  to  be 
reckoned,  not  from  the  date  when  tiie  judgment 
was.delivered,  but  from  the  date  when  the  costs  were 
taxed. 

The  decision  of  the  House  of  Lords  in  Chiardiane 
of  West  Ham  V.  ChwrchwardenSy  Ac,,  of  8t*  Matthew^ 
Bethnal  Green,  [1896]  A.  C.  477,  held  to  apply  to 
the  case  of  an  oriier  for  the  payment  of  costs  made 
by  the  Supreme  Court. — Maiyohbsteb,  &o.,  Bail- 
way  Co.  v.  DONOAflTEB  XJniow,  (7.-4.,  82. 

2.  Huehand  and  wife— Maintenance — Non^Uabiliby 
of  huehand  to  maintain  adulterous  wife — Poor  Law 
Amendment  Act,  1868  (31  &  32  Vict.  c.  122),  s.  33.— 
In  1862  the  appellant  married  F.  H.  M.  They 
lived  together  a  few  months  and  then  the  husband 
joined  uie  Marines.  Nothing  more  was  heard  of 
him,  and  in  1889  F.  H.  M.  married  B.  G.,  and 
lived  with  him  as  his  wife.  On  hearing  the  appel- 
lant was  alive  the  wife  still  continued  to  live  with 
B.  G. 

F.  H.  M.  became  chargeable  to  the  T.  Union  in 
1886,  and  the  g^rdians  applied  for  an  order 
against  the  husband,  the  appellant,  which  the 
magistrates  made. 

Held  (quashing  the  order  of  the  magistrates), 
that  the  wife  was  guilty  of  adultery,  and  that  the 
appellant  could  not  be  compelled  to  support  F.  H. 
M.  his  wife.— Mitchell  v,  Tobsisqtov  Union, 
Q.B.D. 

3.  Limiiation  of  time  for  payment  of  debt  of 
guardianar^ufisdiction  of  House  of  Lords  over  costs 


—Costs  of  appeal  in  House  of  Lords— Poor  Law  {Paf/' 
ment  of  DM)  Act,  1869  (22  &  23  Viet.  c.  49),  m.  1, 
4.— An  order  of  this  House  for  payment  of  the 
costs  of  an  appeal  without  speoifymg  the  amount 
does  not  constitute  a  "  debt,  claim,  or  demand  law- 
fully incurred  or  become  due  "  within  the  meaning 
of  the  Poor  Law  (Payment  of  Debts)  Act,  18o9,  ss. 
1,  4,  until  the  amount  has  been  certified  by  the 
Clerk  of  the  Parliaments  under  the  Standing 
Orders,  and  the  time  for  pavment  limited  by  that 
Act  runs  from  the  date  of  tne  oertafioate  and  not 
from  the  date  of  the  order. 

This  House  has  an  inherent  jurisdiction,  inde- 
pendent of  statute,  over  costs  in  proceedings  before 
Itself.  ^       ^ 

The  decision  of  the  Court  of  Appeal,  [1896]  1 
Q.  B.  662,  reversed.— Wbst  Ham  Unioit  (Gxtab- 
DLisrs  of)  v.  St.  Matthsw,  Bsthnai.  Qbxes 
(Chubohwabdbns,  &g.,  of),  H.L. 

4.  Loan  to  guardians— Contract  -Loan  for  Iflaaed 
period  payaJ>le  by  instaiments—Act  of  Parhamen^ 
Construction— Effect  of  proviso— Implied  alieraHon 
of  contract— Poor  Law  Loans  Act,  1871  (34&35 
Vict.  c.  11),  s.  2.— The  plaintifBB  in  1876  borrowed 
from  the  defendants  money  which  it  was  agreed 
should  be  repaid  with  interest  at  4^  per  cent,  by 
sixty  equal  specified  half-yearly  instalments  in 
respect  of  principal  and  interest  In  1895  the 
plfuntiffii  applied  for  and  obtained  from  the  Local 
Government  Board  an  order  enabling  them  to 
redeem  the  balance  of  the  said  loan  and  to  boirow 
at  3  per  cent,  interest  so  much  money  as  might 
be  necessary  for  that  purpose.  The  defendants 
were  not  served  with  any  notice  of  the  pLaintifb' 
intention  to  apply  lor  such  order,  and  did  not 
appear  to  oppose  it. 

Meld,  that  the  plaintifb  were  not  entitled,  under 
section  2  of  the  Poor  Law  Loans  Act,  1871,  to 
compel  the  defendants  to  receive  repayment  of  the 
balance  of  the  said  loan  at  any  tune  prior  to  tiie 
expiration  of  the  period  fixed  hy  the  oontraot  for 
the  loan.  

Decision  of  North,  J.,  ante,  p.  90,  reversed.— 
West  Dkeby  Ukiow  v.  Metrofoutav  Life 
Absubakob  Co.,  Same  v.  PBiBsncAir,  C.A.,  888. 

6.  Negligence  of  poor  law  official— Non-HabUOy  ^ 
guardians— Lord  GampbdTs  ild.— GuardiaiiB  of  tiw 
poor  are  not  answerable  in  damages  in  their 
corporate  capacity  for  injuries  caused  by  the 
ne^gence  of  their  officLals  in  the  treatment  of  poor 

Sktients  received  into  the  workhouse  boepitaL— 
XTNBAB  V.  ASDSB  GtTABDIAKS,  Q.B.D.  (/r.). 

6.  BaUng— Appeal— Consent  qfguardiane— Assess- 
ment committee  as  respondents— Oosts^Union  Assess- 
ment Committee  Amendment  Act,  1864  (c,  39),  ••  2.- 
"Where  the  assessment  committee  of  a  onion  reoetve 
notice  of  a  poor-rate  appeal  under  section  1  of  tiie 
Union  Assessment  Committee  Amendment  Ati, 
1864,  they  have  no  authority  to  appear  as  respon- 
dents to  the  appeal  unless  th^  obtain  the  consa^ 
of  the  guardians  after  sending  notaoe  to  every 
.  guardian,  as  required  by  section  2.  If  tiisy  do 
appear  without  such  consentand  the  appeal  is  dis- 
missed **  with  costs  to  the  respondents^*  they  are 
not  entitied  to  costs,  although  throughout  the  pro- 
ceedings they  receive  notices  to  attend  from  the 
appellants  and  are  treated  by  them  as  respondeds. 

The  decision  of  the  Court  of  Appeal  ([1895]  1 
Q.  B.  38)  affirmed.— Wkst  Ham  Ukiobt  v.  Baetx 

(JUSTIOBB     OF)   AND    LONDOW   C0U3»TY     OOXnfOn, 

H.L. 

7.  Bating— Arrears— Bight  qf  distrese-^Vkas^gs  rf 
occtt|w«*afir-i{eoeMJsrs  a«i  m^^ 
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towiir-No  order  for  delivery  o/f>o$9eaHon  of  premises 
^Poor  Law  Act  (43  EHz.  c.  2),  s.  2^Metropolis 
Matiagemen*  Ad,  1855  (18  &  19  Fief.  c.  120),  s.  161 
—Poor  Ai<0  Assessment  and  OoUecHon  Ad,  1869  (32 
ft  83  Ffcf.  c.  41),  s.  16.— The  appointment  of 
reoeiyen  and  managers  of  the  bnsmess  of  a  com- 
pany by  an  order  which  does  not  direct  the  com- 
pany to  dellTer  up  to  them  the  possession  of  its 
premises  does  not  produce  a  change  of  occupation 
within  the  meanine  of  section  16  of  the  Poor  Bate 
Assessment  and  Oolleotion  Act,  1869;  nor  does  the 
existence  of  an  equitable  charge  protect  the  eoods 
sabjeot  thereto  from  a  distoess  for  rates.  £eaye 
will,  therefore,  in  such  a  case,  be  given  to  the 
orerseers  to  distrain  for  rates  in  arrear  upon  goods 
on  the  premises. 

Richards  y.  Overseers  of  Kiddermineterj  44  W.  B. 
505,  [18961  2  Oh.  212,  discussed.— Mabriaoe, 
Nkavb,  ft  Co.,  Bb,  (7.^.,  42. 

8.  BaHng  —  Exemption  —  County  council — Joint 
ceci^pation  hy  county  council  and  ytM^tcea.—Premises 
which  axe  jointly  occupied  bv  a  county  councol  for 
administratiye  purposes  and  oy  justices  for  judicial 
purposes  are  rateable  in  respect  of  the  occupation 
by  the  county  ooundL 

The  principle  laid  down  in  Oreig  v.  University  of 
Edinburgh,  L.  B.  H.  L.  (Sc.)  348,  as  to  exemption 
from  ratealulity,  followed.  —  Woboebtebshire 
CoTTimr   OojjsaiL    v,   Wobobsteb    AssESsicEirr 

COHMITTKB,  G.A.,  309. 

9.  Bating — Exemptions — County  council  offices — 
User  for  adminietrative  purposes — Joint  occupation 
with  quarter  sessions. — ^Premises  were  oocupiea  as  to 
one  part  b^  a  county  council  ezdusively  for  the 
purpose  of  the  administrative  business  of  the 
county ;  another  part  of  the  premises  was  occupied 
by  the  oounty  council  joinfiy  with  the  quarter 


Held,  that  occupation  for  the  administrative 
business  of  the  oounty  was  not  occupation  for  a 
"Grown"  purpose  so  as  to  exempt  the  oounty 
ooonoil  from  bemg  rated  for  the  relief  of  Ihe  poor ; 
that  as  to  the  part  of  the  premises  occupied  jointly 
with  the  quarter  sessions  the  oounty  council  must 
be  rated  in  proportion  to  the  extent  of  their 
occupation* 

Deoision  of  the  Divisional  Court  (Oave  and 
Wills,  JJ.),  44  W.  B.  666,  affirmed.— MIDDLESEX 
OoTJSTY  OoxnrciL  v.  St.  Geobob'b  Uniow  Ck)M- 

MTtTEB,  C.A.,  215. 

10.  Bating — Exemption — Society  instituted  for  the 
purposes  of  sdence,  literature,  or  the  fine  arts—Sup^ 
ported  by  voluntary  cofUributiofis — Art  Union — 6  &  7 
Viet,  c  36,  s.  1. — ^The  Art  Union  of  London  is  a 
society  instituted  for  the  purposes  of  the  fine  arts 
exclusively,  but  it  is  not  a  society  supported  bv 
voluntary  oontributions  within  section  1  of  the  6  ft 
7  Yiot.  c.  36,  as  the  subscribers  get  an  equivalent 
for  their  subscriptions,  and  consequentlv  the  society 
is  not  exempt  from  liability  to  be  ratea  to  the  poor 
and  other  local  rates  in  respect  of  the  premises 
occupied  by  it. 

Deoision  of  the  Court  of  Appeal  (42  W.  B.  690, 
[1894]  2  Q.  B.  609}  reversed.— Sayoy  Ovebseebs 
V.  AjtT  TJviOK  OF  London,  H.L,,  31. 

11.  Sating — Lighthouse—Dues. — In  assessing  the 
rateable  value  of  the  lighthouse,  the  dues  received 
in  respect  of  it  cannot  be  taken  ioto  consideration. — 
Lancabteb  (Commibsionebs  of  Pobt  of)  v.  OVEB- 
I  OF  Babbow-di-Fubves8,  Q.B.D. 


12.  Bating — Property  other  than  land  —  Land — 
*  BrtcX^/leld— 43  EUz.  c.  2,  s.  l-^Lighting  atid  Watch- 
{    it^  AM,  JMa  (3  4  4  Wm.  4,  c.  90),  s.  .33.— By 


section  33  of  3  ft  4  Will.  4,  c.  90,  the  owners  and 
occupiers  of  houses,  buildings,  and  property 
{other  than  land)  rateable  to  the  relief  of  uie  poor 
m  any  parish,  shall  be  rated  at  and  pay  a  rate  in 
the  £  three  times  greater  than  that  which  the 
owners  and  occupiers  of  land  shall  be  rated  at  and 
pay  for  the  purposes  of  the  Act. 

Held,  that  <*  property  other  than  land"  meant 
things  efusdem  generis  with  "  houses  and  buildings," 
and  did  not  include  a  brickfield;  and  that  a  fore- 
man's cottage,  together  with  all  the  sheds  and 
machinery  for  brick-making  erected  on  the  property 
(at  anv  rate,  so  long  as  that  property  was  assessed 
as  a  whole),  must  be  considered  as  merely  ancillary 
to  the  brickfield,  and  therefore  the  owners  of  the 
brickfield  were  not  liable  to  be  rated  at  the  higher 
rate.— BuTTEB  v.  Cbayfobd  Ovbbsbebs,  Q.S.D., 
542. 

13.  Bating — Public  park— Beneficial  occupation, — 
The  respondents,  a  county  council,  were  empowered 
b^  statute  to  acquire,  and  did  acquire,  certam  here- 
ditaments to  be  held  and  maintained  by  them  in 
perpetuity  as  a  park  for  the  use  and  recreation  of 
the  public.  There  was  no  duty  imposed  on  the 
respondents  to  provide  a  park  for  the  use  of  the 
public. 

The  necessary  expenses  of  maintaining  the  park 
exceeded  any  revenue  which  could  be  derived  irom 
it. 

The  respondents  were  rated  to  the  relief  of  the 
poor  in  respect  of  the  park. 

Held,  that  there  was  no  beneficial  occupation  in 
respect  of  which  the  rate  could  be  supported. 

Hare  v.  Overseers  of  Putney,  7  Q.  B.  D.  223, 
approved  and  followed. 

London  County  Council  v.  Erith,  13  App.  Cas. 
562,  distinguished.— Lambeth  (Chxtbghwabdens) 
V.  London  County  Gottngil,  H.L. 

14.  Bating — Biver — Occupation  of  land — Value  of 
land  enJianced — Floating  pontoons — Liability  to  be 
rated. — The  T.  P.  company  are  occupiers  and 
owners  of  about  nine  acres  of  land  on  we  Tyne, 
which  is  here  a  tidal  river.  A  creek  was  excavated 
on  the  land,  and  in  it  were  placed  two  pontoons, 
into  which  ships  could  be  received  for  repairing 
purposes.  l%ey  were  attached  to  piles  ana  <<  dol- 
phins "  by  means  of  shackles  which  could  be  easilv 
detached,  and  joined  to  the  land  by  a  moveable 
gangway.  They  could  be  towed  out;  but,  as  a 
matter  of  fact,  had  not  been  moved  except  for 
repairingpurposes  for  ten  and  four  ^ears  respec- 
tively. They  wero  rated  as  beinff  m  occupation 
of  land  over  which  they  floated,  and  to  which  they 
were  attached,  and  also  that  the  occupation  of  the 
land  was  enhanced  by  reason  of  their  being  attached 
and  used  in  connection  therewith. 

Held,  that  they  were  rightly  rated  on  the  latter 

Sound,  and  were  within  the  principle  of  Beg»  v. 
oiTMon,  1  BU.  ft  Bl.  150.— Tyne  Pontoon  Co. 
V.  Tynemottth  Union,  Q.B.D. 

15.  Bating  —  TUhe  rent-charge  —  Assessm/ent  — 
Deductions'— Liability  to  repair  chancel — Tenanl^s 
profits. — In  assessing  the  rateable  value  of  tithe 
rent-charge  issuing  nom  a  rtctory  the  tithe-owner 
is  not  entitled  to  a  deduction  for  money  expended 
in  repairs  to  the  chancel  of  the  parish  church. 

On  an  appeal  against  an  assessment  of  tithe  rent- 
chaim  a  court  of  quarter  sessions  is  not  justified 
in  afiowing  a  deduction  in  respect  of  tenant's 
profits  unless  it  finds  as  a  fact  that  the  allowanoe 
made  for  expenses  of  oolleotion  is  insufficient  to 
cover  tenant^B  profits. 

Jfidgmsat4>(th#.Qiieaa*f  Beooh  Division.  (Wills 
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16.  Bating — Valuation  list — Notice  of  objecticn — 
As$es8ment  committee — Appeal — Union  Asaesament 
Committees  Act,  1862  (25  &  26  Vict.  c.  103),  sa.  18,  19  < 
—Valuation  {Metropolis)  Act,  1869  (32  &  33  Vict,  c. 
67),  M.  11,  32.— The  Union  Assessment  Committees 
Act,  1862,  B.  18,  provides  that  any  person  who 
may  feel  himself  aggrieved  by  the  vcdiiation  list  of 
any  j>arish  may  give  to  the  assessment  committee 
a  notice  in  writing  of  his  objection,  and  by  section 
19  the  assessment  committee  shall  not  hear  any ' 
objection  unless  notice  of  the  objection  has  been 
given  aforescdd.  The  Valuation  (MetropoUs)  Act, 
1859,  s.  32,  gives  a  right  of  appeal  to  quarter 
sessions  from  an^  decision  of  the  assessment  com- 
mittee on  an  objection  made  before  them. 

Held,  that  the  assessment  committee  had  no 
power  to  entertain  any  objection  unless  notice 
thereof  in  writing  was  ffiven ;  and  that  an  appeal 
to  quarter  sessions  only  lay  from  a  decision  of  the 
assessment  committee  on  an  objection,  notice  of 
which  had  been  given  in  the  prescribed  manner 
to  the  conmiittee.— Bsa.  v.  London  Justiobs, 
Q.B.D.,  247. 

17.  Settlement — GompiUation  of  time — Period  of 
residence  in  a  hospital — Poor  Removal  Act,  1846  (9  & 
10  Vict,  c  66),  s.  l—Divided  Parishes  Act,  1876  (39 
&  40  Vict.  c.  61),  s.  34.— -The  Divided  Parishes  Act, 
1876,  B.  34,  enacts  that  "  where  any  person  shall 
have  resided  for  the  term  of  three  years  in  any 
parish  in  such  manner  and  under  such  circum- 
stances in  each  of  such  years"  as  would  have 
created  a  status  of  irremovability,  he^hall  be  deemed 
to  be  settled  therein. 

Held,  that  the  expression  "  term  of  three  years" 
meant  three  consecutive  years. 

Dorchester  Union  v.  Weymouth  Union,  16  Q.  B.  D. 
31,  approved. 

The  Poor  Bemoval  Act,  1846,  s.  1,  provides  that, 
in  computing  the  period  of  residence  which  shall 
render  a  person  irremovable  from  a  parish,  the  time 
during  which  such  person  ''shall  reside  as  an  in- 
pensioner  in  Greenwich  or  Chelsea  Hospitals,  or 
shall  be  confined  in  a  lunatic  asylum  ...  or 
as  a  patient  in  a  hospital  •  •  .  shall  for  all 
puiposes  be  excluded." 

Held,  that  the  proviso  included  the  temporary 
residence  of  a  patient  in  a  hospital,  and  was  not 
limited  to  cases  of  comjj^ulsorv  confinement. 

Decision  of  the  Divisional  Court  {finite,  p.  302) 
affirmed.— St.  Oiavb's  Union  v.  Cantbrbubt 
Union,  C.A.,  530. 

See  also  Justices,  2 ;  Lunacy,  5. 

POST  OFFICE:— 

Die  for  making  fictitious  stamp-^Possession — With- 
out lawful  excuse—Post  Office  (Protection)  Ad,  1884 
(47  &  48  Vict.  c.  76),  s.  7  (c).— The  respondent  had 
in  his  possession  a  die  for  a  fictitiouB  stamp  which 
he  used  for  the  pur^e  of  malring  a  representation 
of  a  postaffe  stamp  m  a  newspaper  published  in  the 
interest  of  stamp  collectors.  The  die  was  made 
abroad  to  the  respondent's  order* 

Held,  that  the  respondent  had  committed  an 
offence  within  section  7  (c)  of  the  Post  Office  (Pro- 
tection) Act,  1884,  which  provides  tiiat  a  person 
shall  not,  unless  he  shows  a  lawful  excuse,  lukve  in 
his  possession  a  die  for  making  a  fictitious  stamp. — 
DiGKiNS  V.  Gill,  Q.B.D. 

POWBB  :— 

1.  AppoifnfymiUr^AppoimJtmmi  for  all  purpose^^ 


Lapse.— The  question  whether  a  general  power  of 
appointment  has  been  so  exercised  by  the  donee  as 
to  take  the  fund  subject  to  the  power  away  from 
the  persons  entitled  in  default  of  appointment  for 
all  purposes,  is  one  of  intention  to  be  gathered 
from  the  dispositions  of  the  fund  made  by  the 


J.  K.,  a  donee  of  a  general  power  of  appoint- 
ment, by  will  of  a  sum  of  £5,000  (as  to  which,  in 
default  of  appointment,  there  was  a  gift  over  to 
other  persons  oy  the  donor  of  the  power),  exercised 
the  power  by  appointing  the  fund  directly  in 
equal  shares  iSetween  eight  nephews  and  netces,  to 
whom  she  also  gave  legacies  out  of  her  own  estate 
which,  both  in  her  will  and  codicil,  she  distingoished 
from  the  £5,000.  She  appointed  an  executor ;  bat 
her  own  estate  was  more  than  sufficient  to  pay  all 
her  debts  and  legacies.  A  nephew  and  a  niece 
died  in  her  lifetime. 

Held,  following  In  re  Davies*  Trusts,  20  W.  B. 
165,  L.  B.  13  Eq.  163,  that  J.  K.  had  not  indicated 
an  intentioQ  to  make  the  £5,000  her  own  for  all 
purposes ;  and  that  the  persons  entitled  in  defaolt 
of  appointment  under  the  limitation  in  the  instni- 
ment  creating  the  power  took  the  shares  appointed 
to  the  nephew  and  niece  who  had  died  in  the 
donee's  lifetime. — Boyd,  Be,  Esllt  v.  Boyd, 
Gh.D.  Bomer,  J.,  648. 

2.  Appointment— Fraud  on  power — Severance  of 
good  from  b<Mi  appointment — Appointment  had  pro 
tanto. — By  a  settlement  made  on  the  marriage  of 
J.  y.  with  his  first  wife,  the  funds  were  settled 
aftOT  the  husband's  and  wife's  life  interests  (in 
default  of  joint  appointment,  which  happened)  as 
the  survivor  should  appoint  among  the  children  of 
the  marriage,  of  whom  there  were  three.  The  wife 
died  and  J.V.  married  again. 

By  an  ag^reement  the  children  (none  of  whom 
were  emancipated)  agreed  to  assign  on  the  death 
of  J.  V.  a  portion  of  the  fund  for  the  benefit  of  the 
wife  and  children  of  the  second  marriage. 

By  his  will  and  codicil  J.  V.  ^ve  the  funds  to 
one  child  only,  subject  to  annnitiee  to  the  others, 
and  to  a  request  to  settle  £100  a  year  on  the  wife 
and  children  of  the  second  marriage. 

Held,  (1)  that  the  above-mentioned  agreement 
was  not  ooforceable ;  (2)  that  the  exclusion  of  the 
two  children  from  sharing  in  the  corpus  was  not 
but  the  request  to  settle  £100  a  year  was,  a  fraud 
on  the  power,  and  that  the  appointment  was  bad 
to  that  extent.— ViAiTT  v.  Ooopsa,  Ch.D.  Stirling, 
J. 

3.  Appointment^Life  interest—Forfeiture  dam 
— Fraud  on  power — Lapu — Bemoteness. — ^PSroper^ 
was  vested  in  trustees  of  a  maniage  settiemnt 
« to  pay  the  income  thereof  to  the  wife  for  her  lifei 
and  after  her  death  in  trust  for  all  and  everr  or 
such  one  or  more  exclusively  of  the  other  or  oum» 
of  the  child  or  children  of  the  marriage  at  floch 
ages,  days,  or  times,  for  such  estates  or  intereit, 
and  if  more  than  one  in  such  shares  and  propor- 
tions, and  with,  under,  and  subject  to  such  po^^ 
provisions,  conditions,  and  limitationB  as  ue  nw 
wife  should  by  deed  or  will  appoint."  There  ^ 
issue  of  the  marriage  three  daughters,  and  the  win 
by  deed-poll  appointed  two-thirds  in  trust  for  tvo 
daughters  absolutely ;  '*  And  as  to  the  leauaoBg 
one  e^ual  third  part  thereof  upon  trust  to  psy  tba 
said  mcome  thereof  to  the "  remaining  dan^tff 
H.  E.  S.,  "  if  not  at  my  death  a  member  of  the 
Boman  Catholic  Ghuxoh  or  of  any  sisterhood,  doinf 
her  life,  or  until  she  shall  become  a  memberof  tv 
Boman  Catholic  Ghnroh  or  of  any  sisteriiood,  w»' 
oat  power  of  antidpatioii  dining  aagr  QOfteriKfii 
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and  subieot  as  aforesaid,  as  to  the  capital  and 
inoome  thereof,  for  the  "  other  two  sisters  in  equal 
shares. 

After  the  death  of  her  mother  H.  E.  S.  became  a 
member  of  an  Anglican  sisterhood. 

Held,  (1)  that  t£e  appointment  was  not  a  frand 
on  the  power ;  (2)  that  the  appointment  was  not 
Yoid  for  remotoiess,  and  that  the  gift  over  took 
eflfect.— Wainwbioht  v.  Milube,  Ch.D.  Byrne,  J., 
652. 

See  also  Deed;  Limitations,  Statute  of,  4; 
Settled  Land,  9 ;  Settlement,  1 ;  WiU,  19. 

PBAGTICB  :— 

1.  Administrcdixm  action — Costs — Defendant  tnts^ 
fees— Severance  of  defence — Apportionmeni  of  costs — 
Discretion  of  court— Appeal— B,  S.  C,  1883,  ord,  65, 
r.  1. — In  an  action  to  administer  the  estate  of  a 
deceased  testator,  in  which  the  two  trustees  and 
executors  S.  andL  were  defendants,  the  defendants 
were  represented  by  one  firm  of  solicitors  until  a 
certain  oate,  when  tiiey  severed,  and  the  defendant 
I.  appeared  in  person.    Some  time  afterwards  I. 

'  ins^cted  another  soUdtor  to  act  for  him.  The 
action  coming  on  for  hearing  on  further  considera- 
tion,' Kekewich,  J.,  gave  ttie  trustees  one  set  of 
costs  only  out  of  the  estate,  and  directed  that  it 
should  be  paid  to  S.  ezdusiYely. 

Held,  on  appeal,  that,  thero  being  no  evidence 
that  L  had  acted  unreasonauly  in  severing,  the 
costs  were  not  in  the  discretion  of  the  judge,  and 
therefoore  the  appeal  was  competent. 

Further,  that  the  proper  order  to  be  made  was 
that  one  set  of  eosts  should  be  given,  to  be  appor- 
tioned by  the  taxing-master,  but  so  as  to  give  to 
L  only  costs  for  work  actually  done  by  nim. — 
Ibaao,  Bb,  Cboitbaoh  v,  Isaao,  0,A.,  262. 

2.  Appeal — Chambers — **  Matters  of  practice  and 
.  procedure" — Judgment  under  Order  XIV, — Appeal 

to  Court  of  Appeal— Judicature  Act,  1894  (57  &  68 
Vict,  c,  16),  s.  1,  sub-section  4. — An  appeal  against 
an  order  of  a  judge  at  chambers  giving  leave  to  the 
plaintiifn  to^  enter  final  judgment  under  Order 
XIV.,  r.  1,  is  an  appeal  in  a  *'  matter  of  practice 
and  prcKiednre"  within  the  meaning  of  section  1, 
sab-section  4,  of  the  Judicature  Act,  1894,  which 
must  be  brought  to  the  Court  of  Appieal. — Casjioix 
Bbswsby  Co.  v,  Gilby,  C.A. 

3.  Appeal — Court  of  Appeal — Criminal  cause  or 
matter — Poor  rate  —  Distress  tuarrant^  Judicature 
Act,  1873  (36  &  37  Vict,  c.  66),  s,  47.— Where  jus- 
tices ordered  a  distress  warrant  to  be  issued  to  en- 
force payment  of  a  poor  rate,  under  a  local  Act 
which  gave  them  power  to  order  imprisonment  in 
default  of  distress,  but  stated  a  case  for  the  opinion 
of  the  ooort, 

Held,  that  the  judgment  of  the  Queen's  Bench 
.    Diviaion  on  the  case  was  in  a  criminal  cause  or 
.  nsatter,  and  .that  no  appeal  lay  to  the  Court  of 
Appeal.— SsAHAV  v,  Buslby,  C.A.,  1. 

4.  Appeal  —  Court  of  Appeal  —  Jurisdiction  — 
**  Criminal  cause  or  Tnatter**  —  Supreme  Court  of 
Judicature  Ad,  1873  (36  &  37  Virt.  c.  66),  s.  47.— 
By  a  local  Act  it  was  provided  that,  <*  if  it  shall  at 

'  aoy  time  be  proved  to  the  satisfaction  of  any  two 
jostioes,  after  hearing  the  parties,  that  the  illumin- 
aftan^  power  of  the  gas  supplied  by  the  corporation 
in  the  said  townsmp  did  not,  when  so  tested  as 

'  aforesaid,  equal  the  illuminating  power  by  thin 
Act  prescribed,"  the  corporation  shall  forfeit  thu 
Bum  not  exceeding  £20  as  such  justices  shall  detor- 
jnine,  to  be  paid  to  the  local  board. 

Upon   an  information  and  complaint   by   the 


local  board  under  the  above  provisions,  the  justices 
convicted  the  corporation  and  imposed  a  penalty 
of  £10,  and  stated  a  case  for  the  opinion  of  the 
High  Court. 

Held,  that  the  judgment  of  the  High  Court 
upon  the  case  was  a  judgment  in  a  "  criminal  cause 
or  matter,"  within  the  meaning  of  section  47  of  the 
Judicature  Act,  1873,  from  which  no  appeal  would 
lie  to  the  Court  of  Appeal. — Soxtthport  (Mayor) 
V.  BiBEDALE  District  Councii*,  C,A. 

5.  Appeal — Trial  —  Judgment  and  finding  of 
official  referee — Notice  of  motion — Ord,  39,  rr,  3  and 
4 — Ord,  40,  r.  6. — Upon  an  appeal  from  the  judg- 
ment and  finding  of  an  official  referee,  by  way  of 
asking  for  a  new  trial,  the  respondent  took  the 
preliminary  objection  that  the  application  was  out 
of  time. 

Held,  that  the  case  came  within  ord.  39,  rr.  3 
and  4,  and  that  the  objection  was  good. — FoBRBST 
V,  Todd,  Q,B,D^ 

6.  Assignment  of  debt— Absolute  assignment  in 
writing  —  Assignment  to  agent  to  collect-^Jtight  of 
assignee  to  sue— Judicature  Act,  1873  (36  &  37  Vict, 
c.  66),  s,  25,  sub-section  6. — A  foreigner  resident 
abroad  assigned  to  the  plaintiff  a  debt,  due  to  him 
from  the  defendant,  by  a  deed  which  purported,  in 
consideration  of  £50  paid  by  the  plaintiff,  to 
absolutely  assign  the  debt.  If  fact,  the  assign- 
ment was  made  to  the  plaintiff  in  order  to  enable 
him  to  sue  in  England  in  his  own  name  to  recover 
the^  debt  for  the  benefit  of  the  assignor,  and  the 
plaintiff  had  not  paid  any  sum  by  way  of  consider- 
ation to  the  assignor. 

Held  (reversing  the  judgment  of  Bruce,  J.),  that 
there  was  an  absolute  assignment  in  writing  within 
section  25,  sub-section  6,  of  the  Judicature  Act, 
1873,  which  entitled  the  pliuntiff  to  sue  in  his  own 
name. — Wiesener  v,  Baoeow,  C.A, 

7.  Consolidation  of  actions^Application  by  plain- 
tiff— Ord.  49,  r.  8.— The  court  has  power  to  make 
an  order  for  the  consolidation  of  actions  at  the 
instance  of  a  plaintiff  as  well  as  at  the  instance  of 
a  defendant.— Martdt  v.  Martut,  C.A.,  260. 

8.  Contempt— Breach  of  injunction —Attachment 
— Service  of  copies  of  affidavits  with  notice  of  motion 
—Proof  of  service  of  order— Consent  order — Ord,  62, 
r.  4. — Upon  a  motion  to  commit  for  breach  of  an 
injunction  the  fact. that  the  injunction  was  granted 
upon  a  consent  order  agreed  to  by  the  defendant's 
counsel  will  not  relieve  the  plaintiff  from  the 
necessity  of  proving  eitiier  that  such  order  has  either 
been  served  upon  or  has  been  otherwise  brought  to 
the  knowledge  of  the  defendant— Hall  v.  Triqo, 
Ch,D,  Kekewich,  J,,  703. 

9.  Costs — Appeal — House  of  Lords — Stay  of 
execution, — ^The  plaintiff,  a  foreigner  residing 
abroad,  on  instituting  his  action,  deposited  £350  by 
way  of  security.  On  judgment  being  given  for  the 
defendants,  £308  13s.  lOd.  of  this  sum  was  paid 
over  to  the  defendants  by  way  of  costs,  and  the 
balance  returned  to  the  pliuntiff,  .who,  being 
successful  on  his  appeal,  claimed  the  return  of  the 
costs. 

Held  by  the  Court  of  Appeal,  that,  in  the  cir- 
cumstances, a  stay  would  be  granted,  unless  the 
plaintiff's  solicitors  gave  an  undertaking  to  refund 
any  costs  in  the  event  of  the  defendanto'  appeal  to 
the  House  of  Lords  being  successful.— The  Katata. 
C.A.  ' 

10.  Costs— Consultations  with  counsel— Shorthand 
notes  of  evidence— Expenses  of  witnesses. — Where  a 
taxing-master  had  directed  (1)  that  fees  for  con- 
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Bultations  should  be  ascertained  by  the  number  of 
consultations  allowed;  (2)  that  costs  of  witnesses 
should  be  ascertained  at  a  uniform  rate  of  fourteen 
days'  subsiBtence  when  the  witness  was  examined 
twice,  and  seven  days  when  examined  only  once, 

Held,  that  the  first  direction  was  right,  and  tiiat 
the  master  need  not  inquire  into  the  length  of  the 
consultations  and  the  importance  of  the  occasions 
on  which  they  were  held,  but  that  the  second 
direction  was  erroneous,  for  that  the  case  of  each 
witness  properly  called  should  be  considered,  and  a 
reasonable  allowance  made  having  regard  to  the 
character  of  his  evidence  and  the  probability  of  his 
having  to  be  recalled.— CoMMissioirSB  for  Bail-p 
WATS  V.  O'BOTiaKB,  P.  C. 

11.  Costa — Order  aa  to  costs  made  by  Judge  a* 
chambers— 'Potoer  of  Judge  at  trial  to  inter/ere — Ord, 
14,  r.  9.— Where  on  an  application  under  order  14 
the  judge  at  chambers  has  made  on  order  as  to 
costs,  the  judge  at  the  trial  has  no  jurisdiction  to 
interfere  with  those  costs. — ^EoossN  v.  BosE,  (7.^1., 
d37« 

12.  Costs— Parties—Husband  and  wife — Separate 
actions  by—Ord,  16,  r.  1— Ord.  18.— Where  the 
defendants  contemplated  erecting  premises  which 
would  if  completed,  it  was  alleged,  interfere  with 
the  ancient  lights  of  two  messuages,  one  of  which 
belonged  to  a  husband  and  the  other  to  his  wife, 
separate  actions  were  brought  by  husband  and  wife 
claiming  {inter  alia)  an  injunction  and  damages. 
The  title  of  the  wife  did  not  appear.  On  a  motion 
for  an  injunction  the  defendants  admitted  the  right 
of  the  plaintiffd,  and  had  previously  offered  to 
amend  their  plans  accordingly.  They  objected, 
however,  to  paying  two  sets  of  costs. 

Held,  that,  if  it  should  turn  out  that  the  wife 
was  not  entitled  to  her  separate  use,  the  taxing- 
master  should  disallow  any  extra  costs  occasioned 
by  bringing  two  actions  instead  of  one. — Heimbs 
v,  Newoastlb  Co-opKaATiVK  Society,  Ch.D, 
Stirlingt  J, 

13.  Costs — Security  for  costs  of  appeal — Appeal 
against  crier  for  attachment— Or d.  68,  r.  15. — 
Where  an  appeal  is  brought  against  an  order  for  a 
writ  of  attachment,  the  court  will  not,  in  its  dis- 
cretion, as  a  general  rule,  order  security  for  the 
Costs  of  the  appeal  to  be  given. — Hood  Bakes  v. 
Hbbiot  (No.  2),  G.A.,  17. 

14.  Costs — SequestraJtion — Discretion — Ord.  43,  r. 
7.— When  an  application  is  made  for  leave  to  issue 
a  sequestration  for  non-payment  of  costs  the  court 
or  judge  should  be  satibfied  that  the  application 
is  reasonable,  but  it  is  not  necessary  to  point  to 

'  anv  particular  property  which  may  be  made  avail- 
able for  the  payment  of  the  costs  by  sequestration. 
When  the  court  ox  judge  to  whom  the  application 
is  made  has  exercised  a  discretion  and  made  an 
coder,  that  order  ought  not  to  be  interfered  with 
by  a  superior  court  unless  it  is  shown  that  there 
has  been  an  improper  exercise  of  the  discretion  or 
some  miscarriage  of  justice. — Hxtlbebt  v.  Cath- 
GAET,  H.L. 

16.  Citsts — Solicitor — Plaintiff  made  party  witJunf 
authority — Motion  to  strike  out  name — Action  dtscofi" 
tinued— Judicature  Act,  1876  (36  &  37  Vict.  c.  77),  s. 
21—^.  S.  C,  ord.  26,  r.  1 ;  ord.  78,  r.  2.— When  a 
plaintiff  is  made  a  party  to  an  action  without  his 
authority  there  is  jurisdiction  to  order  the  solicitors 
so  using  the  plaintiff's  name  to  pay  the  plaintiff's 
costs,  although  before  a  motion  for  that  purpose 
and  to  strike  out  the  plaintiff's  name  from  the 
Yint  can  be  made,  the  action  has  been  discon- 


tinued.—Gold  Beefs  of  Westebit  Aubtraua  v. 
Dawson,  Ch.D,  North,  J.,  285. 

16.  Costs— Taxation—Costs  of  Appeal— Meaning 
of— The  expression  ''  costs  of  the  appeal "  meani 
extra  expenses  first  incurred  in  l£e  litigation 
started  by  the  notice  of  appeaL 

Held,  accordingly,  that  the  costs  of  hneU  of  the 
pleadings  and  evidence  used  in  the  court  of  first 
mstanoe,  •  although  such  briefs  were  utilised  and 
necessary  for  the  appeal,  were  not  **  costs  of  the 
appeaL"— Kevans  v.  Joyce,  0»A.  (Jr.). 

17.  Costs— Taocation— Taxation  in  district  registry 
— Jurisdiction  of  Judge — Order  for  retaxaiion  be/ore 
taxing-master  in  London — Chrounds  for  making  euch 
an  order — Question  of  principle, — ^Where  costs  hafe 
been  taxed  in  a  district  registry,  a  judge  in  cham- 
bers,  if  satisfied  that  the  registrar,  whether  or  not 
he  has  gone  wrong  on  any  question  of  principle, 
has  taJcen  an  exaggerated  or  erroneous  view  of  the 
case,  has  jurisdiction  to  order  that  the  bill,  or  part 
of  it,  be  referred  for  retazation  to  some  other 
person  of  greater  skill  and  experience  U.g»,  to  one 
of  the  taxing-masters  in  London). — Stsysks  v. 
GRiFFm,  C,A.,  658. 

18.  Default  of  pleading— Motion  for  final  Judg- 
ment  against  one  defendant  in  absence  of  other  defen' 
danis — Cause  of  action  severable — Company — Rectifi- 
cation of  register  —  Ord.  27,  r.  12.— Upon 
motion  for  final  juclgment  against  one  of  several 
defendants  upon  admission  of  the  plaintiff's  daim 
by  such  defendant,  it  is  not  necessary  to  serve  the 
other  defendants  with  notice  of  the  motion,  the 
cause  of  action  being  severable. — Macmillae  v. 
Australasian  Tbbritories,  Ch.D.  Stirling,  J. 

19.  Discovery  of  documents — Action  for  fraudu- 
lent  conspiracy — Ord,  31,  r.  12. — ^An  order  for 
discovery  of  documents  may  be  made  i^gainst  a 
defendant  in  an  action  for  fraudulent  oonspiracj. 
The  objection  that  the  production  of  any  document 
would  tend  to  criminate  the  defendant  can  be 
made  by  him  in  his  affidavit  in  answer. 

Bedfem  v.  Bedfern,  39  W.  B.  212,  [1891]  P.  139. 
disting^uished. 

AUhusen  v.  Labouehere,  27  W.  B.  12,  3  Q.  B.  D. 
654,  approved.~43POXE8  v.  Gbobyeeob  Bailwat 
Hotel  Go.  (No.  1),  C.A.,  545. 

20.  Discovery  of  documents — Action  hy  shareholder 
to  recover  damages  for  company — Company  Joined  at 
defendant — Bight  of  plaintiff  to  discovery  from  com' 
pany—**  Other  party^'— Ord.  31,  r.  12.— Where  a 
shareholder  in  a  company  brings  an  aotion  on 
behalf  of  himself  and  the  other  shareholders  to 
recover  damages  for  the  company,  and  the  company 
is  joined  as  a  defendant  to  the  aotion,  an  order 
may  be  made  against  the  company  at  the  inttanoe 
of  the  plaintiff  for  discovery  of  documents,  thongh 
no  relief  is  sought  against  the  company.-— Sfokss 
V.  Grosvenor  Bailwat  Hotel  Go.  (No.  2),  C,A., 
646. 

21.  Discovery — Documents — Affidavit  of  doeumenli 
•^Objection  to  produce — Conclusiveness  of  affidavit.— 
In  an  action  against  directors  for  an  aU^ged  iraad- 
ulent  misrepresentation  in  the  proapeotos  ci  a 
company  to  the  effect  that  more  than  12,000 
cydists  in  Lonflon  alone  had  enrolled  theiiisel?ei 
as  annual  subscribers  to  the  company,  the  defen- 
dants made  an  affidavit  of  documents  in  wfaioh 
they  said  that  they  had  in  their  posaeasion  12,500 
applications  by  persons  wishing  to  be  enrolled  as 
annual  subscribers  to  the  company,  bat  they 
objected  to  produce  these  documents  on  the  groond 
that  they  formed  no  part  of  the  evidence  supportio^ 
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the  defendaata'  oase,  and  did  not  support  or  tend 

to  rapport  the  plaintifTs  ease,  and  oontained  nothing 

inpeaohing  the  defendants'  case. 
I     Held,  that,  there  being  nothing  to  show  that  the 
'affidavit  erroneously  represented  or  misoonoeived 

the  liatnre  of  the  doouments,  they  were  protected 
^from  prodnotlon.— Feaiikbvstbin  v.  Gayir,  (7.-4., 

647. 

22.  DiKovery  —  Produdion  of  hooJa  —  Oommon 
erder — Liberty  to  Mai  up  irrelevant  entries — Form  of 

'  order  giving  liberty  to  cover  up  without  sealing, — A 
party  to  an  action,  who  has  obtained  agunst  his 
opponent  the  oommon  order  for  production  and 
inspeotioii  of  boolts  and  documents,  giving  liberty 
to  the  opponent  to  seal  up  such  parts  of  the  boohs 
aa  do  not  relate  to  the  matters  in  question,  is  not 
entitled  to  insist  upon  the  actual  sealing  up  of  such 
parts  of  the  books  where  so  doing  would  interfere 
'  with  the  oonduot  of  the  opponent's  business  or  be 
oppressive ;  and  the  covering  up  upon  oath  of  the 
irmevant  fMurts  of  such  books  is  a  sufficient  com- 
pliance with  the  order.  —  Graham  v,  Sutton, 
Oabixenj  &  Co.,  C,A; 

23.  Discovery — Production  of  documents — Croum 
^Crown  Suits  Act,  1865,  ss,  13,  16.--The  Crown  is 
not  bound  to  give  discovery  to  a  subject,  altiiough 
it  has  the  same  right  of  diiscovery  against  a  sub- 
ject as  another  subject  has.'ATTORNBT-GENXRAL 

V.  NirWCASTLE-TTPON-TYNI  CORFOaATIOK,  C,A. 

24.  Discovery — Production  of  documents — Sealing 
up — Inspection  by  judge — Jurisdiction — B.  8,  O,, 
1883,  ord.  31,  r.  19a,  sub^ule  2.— The  word  <*  privi- 
If'ge  "  in  ord.  31,  r.  19a,  sub-rule  2,  is  not  to  be 
oonstroed  in  a  narrow  sense  so  as  to  exclude  the 

,  case  of  an  objection  to  discovery  based  on  the 
*  ground  of  irrelevancy.    It  includes  any  ground 
on  which  inspection  is  sought  to  be  resisted. — 
Bhsicahh  v.  BHBMAim  (No.  2),  Ch.D.  Stirling,  J. 

25.  Discovery  of  documents  —  Interrogatories  — 
Action  for  ftrfeiture  of  land. — ^The  defendant  in  an 
action  to  recover  possession  of  land  on  a  forfeiture 
for  breach  of  a  covenant  oontained  in  a  lease,  cannot 
be  ordered  to  make  an  affidavit  of  discovery  of 
dooomenta  or  to  answer  interrogatories. 

Seaward  v.  Dennington,  44  W.  B.  696,  disapproved. 
— MxxBOBOXJOH  (Eabl)  V,  Whitwood  Distbict 
CounoHi,  C.A.,  564. 

26.  Discovery — Inspection  of  documents— Documents 
referred  to  in  affidavits— It,  8.  C,  1883,  ord,  31,  rr, 

'  15-18. — In  the  course  of  proceedings  to  set  aside  an 
award  on  the  ground  of  misconduct  of  an  arbitrator 
an  affidavit  was  sworn  by  the  arbitrator  for  the 
purpose  of  being  used  by  the  party  in  whose  favour 

'  the  award  had  oeen  made.  The  affidavit  was  not 
filed,  but  a  copy  of  it  was  handed  to  the  other 

• '  party.  It  oontained  a  reference  to  certain  letters. 
On  an  application  for  inspection  of  the  letters, 

Held,  that  the  case  was  within  ord.  31,  r.  15,  and 
that  there  was  power  to  make  an  order  for  inspec- 

e  tion  under  rule  18.— Fbiinkb  and  Lobd'b  Abbi- 
TBATION,  Be,  CA.t  486. 

27#  Discovery — Interrogatories— Criminal  or  penal 
proceedings  —  Right  to  discovery  —  Rivers  Pollution 
Prevention  Act,  1876  (39  &  40  Vict.  c.  75),  ss,  3,  10. 
—Section  3  of  the  Bivers  Pollution  Prevention  Act, 
1876,  makes  it  an  offence  to  cause  or  knowingly  to 
permit  any  sewage  matter  to  flow  into  any  straam ; 
and  by  seiction  10  the  county  court  of  the  district 
has  power,  by  summary  order,  to  require  anv 
perBon  to  abstain  from  the  commission  of  such 
offence,  and  any  person  making  default  in  comply- 
ing with  any  saca  requirement  shall  pay  such  sum 


not  exceeding  £50  for  every  day  during  whioh  he 
is  in  default,  as  the  court  may  order,  and  suoh 
X>enalty  shall  be  enforced  in  the  same  manner  as 
any  debt  adjudged  to  be  due  bv  the  court. 

Held,  that  proceedings  instituted  in  the  oounty 
court  for  an  order  rec^airing  a  person  to  abstain 
from  causing  or  permitting  sewage  to  flow  into  a 
river  were  not  proceedinffs  of  a  criminal  or  penal 
nature,  and  that  an  order  for  discovery  mignt  be 
made  against  such  person. — Dbbbtbhibb  Ooi7frT7 
CoUNOiL  V.  Debby  (ACatob),  0,A,,  3. 

28.  Discovery  —  Production  of  documents— Docu' 
ments  in  possession  of  former  solicitor — Solicitor's 
lien— Dispute  as  to  bill  of  costsr^R.  S,  (7.,  1883,  ord. 
31,  r.  14.— The  principle  that  it  is  not  a  good 
defence  on  a  summons  for  production  of  doouii\ents 
to  say  that  the  documents  are  in  the  possession  of  a 
former  solicitor  of  the  person  called  on  to  produce, 
who  has  a  lien  on  them  for  his  bill  of  costs,  appU<>a 
also  to  a  case  where  it  is  alleged,  in  addition,  that 
the  bill  of  costs  is  disputed  and  that  there  is  a  good 
defence  to  it.  An  order  for  production  will  be 
made  in  such  a  case,  with  liberty  to  apply,  in  order 
to  prevent  any  hardship. 

Itodick  V.  Oande/l,  10  Beav.  270,  and  Vale  v. 
Oppert,  23  W.  B.  780.  L.  B.  10  Ch.  App.  340, 
applied. — Lewis  v.  Powell,  67*./).  Stirling,  J,,  438, 

29.  Discovery — Production  of  documents— Libel  in 
newspaper — Original  manuscript — Ord,  31,  r.  18. — 
In  an  action  for  hbel  in  a  newnpaper  the  defendants 
in  their  defence  admitted  the  publication,  and 
pleaded  an  apology,  and  paid  a  sum  of  money  into 
court.  In  their  i&davit  of  documents  the  defen« 
dants  stated  that  thev  had  in  their  possession 
certain  documents  relating  to  the  matters  in 
question  in  the  suit,  among  them  being  a  manu- 
script which  they  objected  to  produce  on  the  ground 
that  it  was  the  original  contribution  to  them,  and 
was  that  which  was  published  by  them. 

Held,  that  the  plaintiff  was  not  entitled  to  pro- 
duction of  the  manuscript. 

Hennessy  v.  Wright,  36  W.  B.  879.  24  Q.  B.  !>• 
445,  foUowod.— Hofb  v.  Bbash,  CA.,  659. 

30  Evidence— Letters  of  request  to  take  evidence 
before  foreign  tribunal — Discretionary  power  of  court » 
— In  order  to  justify  the  court,  in  the  exercine  of  its 
discretion,  ordering  the  issue  of  letters  of  requeflt 
to  a  foreign  tribunal  to  take  evidence,  there  must 
be  clear  proof  that  the  evidence  abroad  which  is 
sought  to  be  obtained  is  material  to  the  case  in 
issue,  and  is  not  merely  such  as  incidentally  might 
be  useful  on  a  coUateral  matter. — £HB3fANN  v, 
Ehbmann,  G,A.,  149. 

31.  Evidence— Order  to  examine  person  making 
statements  deposed  to  in  affilavit  filed  on  motion — ^£x 
parte  application  —  R,  S,  C,  Ord,  37,  r,  5.  — 
Where,  in  an  affidavit  filed  on  behalf  of  the  plain- 
iifffl  on  a  motion,  which  by  consent  stood  over, 
statements  were  deposed  to  as  having  been  made  by 
a  person  to  the  deponent,  and  which  were  material 
for  the  purposes  of  the  plaintiffs'  case,  leave  wim,  on 
an  ex  parte  application,  given  to  the  plaintiffs  to 
examine  such  person  before  an  examiner,  the  de» 
position  to  be  given  in  evidence  as  if  it  were  an 
affidavit.— -TuBNEB  Pnbumatio  Ttbb  Ck>.  v.  Duv- 
Lop  Pneumatic  Tybb  Co.,  Ch,D,  Stirling,  J. 

32.  Qamishee  order— Prior  charge  on  interest  of 
judgment  debtor — Tenants*  rents, — A  garnishee  order 
only  binds  the  attached  4ebt  to  the  extent  to  which 
the  judgment  debtor  himself  can  deal  with  it. — 
0*CoNNOB  V.  Ibsland,  Q  B.D.  (/r.). 

33.  Habeas  Corpus— PrMoner—ITi/iieM  —Order  on. 
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governor  of  prison.— Whet^  a  plaintiff  moved  ex 
'  parte  for  an  order  on  the  governor  of  a  prison  to 
produce  a  prisoner  in  court  at  the  trial,  but  the  time 
^of  hearing  was  uncertain,  the  court  made  the  order 
in  the  form  given  in  Seton,  5th  ed.,  p.  89,  but 
directed  that  the  same  should  not  be  drawn  up  until 
the  case  was  in  the  paper  for  trial. — Jenks  v, 
DiTTOlT,  Ch,I>.  Stirling,  J. 

33a.  InJterpUader — Seizure  of  goods  in  execution — 

Claim  by  holder  of  bill  of  saU — Order  for  iaJe — 

Application   of  proceeds— -Jurisdiction    of  judge — 

^  Ord.  67,  r.  12.^-Gk>od8  were  in  June,  1897,  seized 

""  by  the  sheriff  under  a  fi.fa,  for  £60;  they  were 

claimed  by  the  holder  of  a  bill  of  sale,  giv^n  on 

*  2hd  of  May,  1897,  to  secure  a  loan  of  £130, 
repayable  by  seventeen  monthly  instalments,  with 
interest  at  60  per  cent.    On  an  interpleader  sum- 

'  mons  by  the  sheriff,  the  judge  ordered  a  sale  of  the 

^  goods,  and  payment  out  of  the  proceeds  to  the  bill 

of  sale  holder  of  the  amount  of  his  debt,  with 

interest  only  up  to  the  date  of  payment,  and  of 

the  surplus  (if  any)  to  the  execution  creditor. 

Held  (Rigby,  L.J.,  dissenting),  that  the  judge 
had  jurisdiction  under  ord.  57,  r.  12,  to  make  the 
order  for  repayment  at  once  of  the  principal  due  to 

*  the  bill  of  sale  holder  together  with  interest  at  the 
'   iagreed  rate,  up  to  the  date  of  payment  only ;  and 

that  such  order  was  ''  just,'*  within  the  meaning  of 
that  expression  in  ord.  57,  r.  12. — Forster  v. 
Clowser,  C7.-4. 

34.  Judgment  —  Administration  —  Priorities  — 
^  Judgment  creditor — Liberty  to  sign  judgment  under 
B.  8.  C,  ord.  14,  not  acted  upon—R.  8.  C7.,  crd.  41, 
rr.  3,  4. — ^Where  a  creditor  has  obtained  an  order 
under  B.  S.  C,  ord.  14,  in  the  usual  form,  giving 
him  liberty  to  sign  final  judgment  against  the 
debtor's  administratrix,  but  had  never  acted  upon 
the  order  by  actually  signing  judgment. 

Held,  that  he  was  not  a  judgment  creditor 
entitled  to  priority  over  ordinary  creditors  in 
administration  of  the  debtor's  estate. — Gurnet, 
Eb,  Clifford  v.  Gxjrnby,  Gh.D.  Kekewich,  J.,  92. 

36.  Judgment—iConsent  judgment — Setting  aside — 
..  Common  mistake — Mistake  of  one  party  induced  by 
the  other — Approbating  and  reprobating. — Where  a 
consent  order  does  not  correctly  express  the  agree- 
ment come  to  between  the  parties  it  may  be  set 
aside  on  the  same  grounds  and  in  the  same  circum- 
stances as  a  contract  in  similar  terms  between  the 
parties. 

The  party  complaining  of  mistake  is  not  dis- 
entitled to  succeed  because  he  has  previously  taken 
proceedings  (unsuccessfully)  to  enforce  the  order 
in  the  sense  in  which  he  understood  it. 

A  consent  order  set  aside  on  the  ground  of  mis- 
take common  to  both  the  parties,  or  induced  by 
one  of  them. 

Decision  of  Byrne,  J.  {ante,  p.  462),  affirmed. — 
»    "Wilding  v.  Sanderson,  CA.  675. 

36.  Judgment— Motion  for — Dismissal— Renewal 
of  applioation^Ord.  l^y  r.  1. —Where,  on  an  appli- 
cation to  enter  final  judgment  under  ord.  14,  r.  1, 

*  unconditional  leave  to  defend  has  been  given  in 
consequence  of  a  technical  defect  in  the  writ,  the 
plaintiff  may,  after  the  defect  has  been  cured,  make 
a  second  application  for  final  judgment. — ^Dombby 
&  Son  v.  Playfair,  C.A. 

37.  Judgment  debU/r— Married  woman — Inquiry 
as  to  separate  estate — Examination  of  third  person — 
Ord.  42,  r.  32.— Judgment  having  been  recovered 
against  a  married  woman  and  not  having  been  satis- 
fied, the  master  ordered  that  an  inquiry  be  held  as  ^ 


to  her  separate  estate  and  that  the  judgment  debtor 
do  attend  to  be  examined* 

Held,  that  the  order  was  made  under  ord.  42,  r. 
32,  and  that  therefore,  following  Irwell  v.  Eden,  35 
W.  B.  611, 18  Q.  B.  D.  688,  there  was  no  power  to 
compel  the  attendance  and  examination  of  any 
person  other  than  the  judgment  debtor.— ^HOOD 
Barrs  1^.  Heriot  (Ko.  1),  O.A.i  1. 

38*  lKaji^m\iB— Metropolis  management — Sewer— 
Drain  —  Liability  to  repair  —  Vestry— Alternative 
remedy — Action  for  declaration  q(  right — Ord,  25,  r. 
5.— The  owner  of  premises  in  the  metropoUi 
alleged  that  a  defective  drainage  pipe  on  hu 
premises  was  a  sewer  within  the  Metropolis 
Management  Act,  1855,  and  therefore  repairable 
by  the  vestry.  The  vestry  denied  that  the  pipe 
was  a  sewer. 

Held,  that  a  prerogative  writ  of  mandamus  ought 
not  to  be  issued  to  the  vestry  directing  them  to 
repair  the  pipe.  The  proper  proceeding  was  (or 
the  owner  of  the  premises  to  bring  an  action 
against  the  vestry  for  a  declaration  of  right  and  for 
a  mandamus.— "Rl^.  v.  Pam^ERWELL  Vb8TRT, 
Q,B.D.,  335. 

39.  Mandamus— Foccfnorfton  Acts  —  Befusal  of 
guardians  to  enforce — Application  by  urban  sanitary 
authority— No  legal  right  to  performance  of  the  daty 
sought  to  be  enforced.— The  District  Board  of  Works 
for  L.  as  the  urban  sanitary  authority  applied  for  a 
mandamus  to  compel  the  guardians  of  the  poor  of 
that  district  to  put  in  force  the  proviaons  of  the 
Vaccination  Acts. 

Held,  that,  as  the  urban  sanitary  authority  had 
no  spedfic  legal  right  to  the  enforcement  of  any 
statutory  duty  by  the  guardians,  the  lememr 
sought  was  inapplicable  and  must  be  lefosod, 
because  it  had  always  been  held  that  a  dear  bgal  or 
equitable  right  to  the  performance  of  the  doty 
.which  it  was  desired  should  be  .enforoed  was 
necessary  to  support  an  application  for  a  mandamus. 
— Req.  v.  Lewisham  Guardians,  Q.B.D.^  346. 

40.  Mayor's  Court— Jurisdiction— Pari  of  cause  i^ 
action  arising  outside  the  City — Prohibition.— T^ 
defendants  contracted  with  the  plaintiffs  that  on 
the  incorporation  of  a  company  which  it  was  poo- 
posed  to  form  they  would  transfer  to  Mm  shares  in 
the  company  of  the  value  of  £6,000.  The  proposed 
company  was  formed  and  inoorporateoL  The 
plaintiff  brought  an  action  in  the  Mayor^s  Court 
for  specific  performance  of  the  contract. 

Hdd,  that  the  Mayor's  Court  had  no  jorisdictijn, 
on  the  ground  that  the  incorporation  of  the  com- 
pany, which  was  a  part  of  the  cause  of  aotiont  took 
place  outside  the  City — viz.,  at  Somerset  House.— 
Bowler  v.  Barbertok  Development  Symdicati^ 
C.A.,  162. 

41.  Originating  summons— Mortgage — No  oftr  to 
redeem— R.  S.  C,  1883,  ord.  54  (a),  r.  1.— Under 
ord.  54  (a),  r.  1,  a  mortgagor  may  apply  by  origin- 
ating summons  for  the  determination  of  a  qoestioii 
of  construction  arising  under  the  mortgage  deed 
without  offering  to  redeem. 

Where  the  mortgagor  of  a  reversionary  interert 
applied  under  ord.  54,  r.  1,  for  the  determination  of 
the  question  whether,  according  to  the  true  con- 
struction of  the  mortgage  deed  she  was  entitled  to 
redeem  during  the  peri<^  fixed  by  the  deed  for  the 
continuance  of  the  loan. 

Held,  that  the  court  was  bound  to  decide  the 
question,  and  ought  not  to  put  the  mortgagor  on 
the  terms  of  offering  to  redeem. — ^Nobbs  v.  Law 
Reversionary  Interest  Society,  Ch.D.  Keke- 
wichf  J. 


Weekly  Bqmter,  Oct.  9, 1887.] 

126  Pmciice. 


DIGEST. 


Practice. 


126 


42.  Bar§i€$-^Adding  de/endanU — AUemaiive  relief 
— jS.  8.  O.f  1883,  ord.  16,  rr.  7,  11.— The  plaintifBi, 
who  were  shipownen,  iiiBtraoted  the  defendants, 
who  were  shipDrokers,  to  prociire  a  charter.  The 
defendants  effected  a  charter  in  the  name  of  B.,  P., 
ft  Co.,  as  charterers.  Default  was  made  in  loadinff 
the  chartered  cargo.  B.,  P.,  &  Ckx  having  asserted 
that  the  defen&nts  had  acted  without  their 
authority,  the  plaintiffii  commenced  an  action 
against  the  defendants  for  breach  of  warranty  of 
authority.  It  subsequently  appeared  that  the 
defendants  probably  had  authority  to  make  the 
charter  on  behalf  of  B.,  P.,  &  Go. 

Held,  that  the  plaintifb  were  entitled  to  an  order 
adding  B*,  P.,  &  Co.,  as  defendants  to  the  action. 
— BEWjiJcrja  v.  MaoIlwbaith,  0.^1.,  17. 

43.  Fariie$ — Joinder  of  defendants — Nuisance — 
Injunction — Ord.  16,  r.  4. — A  plaintiff  cannot  join 
independent  tortfeasors  as  co-defendsmts  in  an 
action  for  damages. 

Decision  ofthe  Court  of  Appeal  (44  W.  B.  50) 
affirmed.— Sadlxb  v.  Gbxat  wiSTSBir  Bailway 
Co.,  J7.X.,  51. 

44.  Parties — Joinder  of  plaintiff — Consent  of  person 
to  be  joined  —  "  His  own  consent  in  writing  "  — 
A  flf.  a,  1883,  ord.  16,  r.  11— Common  Law  Pro- 
cedure Act,  1852  (15  &  16  Vict,  c  76),  s.  34.— The 
proiision  of  ord.  16,  r.  11,  that  **  no  person  shi^ 
be  added  as  a  plaintiff  •  •  .  without  his  own 
consent  in  writing  thereto,"  makes  it  necessary  that 
the  consent  should  be  actually  written  and  sifted 
by  the  person  to  be  joined ;  and  a  consent  written 
and  signed  by  his  solicitor  in  his  presence  and  with 
his  approval  is  not  sufficient. — Fbioxbb  v.  Van 
QBTrrnnr,  C.A.y  53. 

45.  Parties  —  Pauper — Itcave  to  sue  in  formk 
pauperis — Affidavit — Case  and  opinion  of  counsel 
made  an  exhibit — Right  of  defendant  to  inspect  eX' 
hihit — Ord.  16,  rr.  23,  24.— Where  a  plaintiff  has 
been  admitted  to  sue  in  formd  pauperis,  the  defen- 
dant is  not  entitled  to  inspect  the  case  laid  before 
oounsel  and  his  opinion  thereon,  which  have  been 
prodnoed  to  the  judge  upon  the  appUcation  for 
leave  to  sue  in  formd  ^pauperis,  even  though 
tfaey  haye  been  made  an  exhibit  to  the  affidavit 
£led  upon  that  application. 

In  re  Hindidiffe,  43  W.  E.  82,  [1895]  1  Ch.  117, 
diatinjgnished.— fiLOAiTE  v.  Bbttain  Stbamship 
Co.,  C.A.,  203. 

46.  Pa/rties^R^eseniatUm  order  under  ord.  16, 
r.  32 — WiU — Constrttdion — Bes  judicata — Acquies- 
cence,— An  order  appointing  a  person  to  represent  a 
dasa  for  the  purpose  of  obtainmg  the  judgment  of 
the  court  does  not  affect  a  member  of  the  class  who 
has  a  distinct  and  independent  right  in  the  subject- 
matter  of  the  litigation,  and  does  not  make  the 
judgment  binding  on  him. 

Where  the  court  has  construed  a  will  for  the 
purpose  of  determining  the  title  to  a  fund  passing 
under  the  will,  and  the  same  question  of  con- 
stmotion  is  raised  afterwards  in  reoard  to  another 
fund  passing  under  the  same  will,  the  court  is 
bound  by  the  precedent  created  by  its  former 
decsisioii.- La£T,  Bb,  WtLKiNsoir  t.  Bladss,  Gh,I>. 
Ohithf,  J.f  27. 

47.  Parties— Third  party  procedure— B,  8.  C, 
1883,    crd,   16,  r.  4S— Breach  of  trust— Claim  to 

fMoio  trusi  money— Indemnity. — In  an  action  to 
make  the  defendant  liable  for  breach  of  trust  by 
bim  and  his  deceased  co- trustee,  T.  G.  T.,  who  was 
a  solicitor,  the  defendant  alleged  that  the  trust 
money  sought  to  be  recovered  was  paid  to  the 
dtf*ceased  as  a  member  of  the  firm  of  solicitors  act- 


ing for  the  trustees,  and  obtained  an  order  for 
leave  to  serve  a  third  party  notice  under  ord.  16,. 
r.  48,  on  the  surviving  members  of  the  firm. 

The  notice  claimed  indenmity  from  them  against 
the  plaintiff's  daim  on  the  eround  that  the  firm 
becune  liable  for  the  misapplication  of  the  money 
by  T.  G.  T.  On  an  application  to  discharge  the- 
order. 

Held,  that  the  defendant's  right  (if  any)  to 
recover  from  the  applicants  a  sum  equal  to  the  lost 
trust  fund  was  not  a  right  depending  on  his 
liability  in  the  action,  but  an  independent  right, 
and  therefore  that  tiie  notice  was  not  a  claim  for 
indemnity  within  ord.  16,  r.  48,  and  must  be- 
disdharged.— WTiTNB  v.  Tempbst,  Ch.D.  ChiUy,  J., 
183. 

48.  Payment  into  court  brfore  defence — Defence  deny'^ 
ing  liability — Joinder  of  issue — B.  8.  C,  1883,  orc2. 
22,  rr.  1,  4,  6,  and  7. — In  an  action  by  the  holder 
of  a  bill  of  lading  for  short  deliyery  the  defen- 
dants paid  money  into  court,  and  served  on  the- 
plaintiff  a  notice  stating  that  the  money  |paid  in 
was  enough  to  satisfy  the  plaintiff's  daim.  A 
month  later  they  delivered  a  defence  denying^ 
liability,  on  which  the  plaintiff  joined  issue. 

Held,  that  the  defence  and  the  joinder  of  issue- 
ought  to  be  struck  out,  and  that  the  only  question 
for  the  court  was  as  to  the  amount  of  damages. — 
DuMBLBTOir  V.  Williams,  C.A. 

49.  Payment  into  court — Issue — Method  of  leaving- 
issue  toJurv—Ord.  22,  r.  22 — Judicature  Act,  1876, 
I.  22. — Ord.  22,  r.  22,  is  not  ultra  vires  as  a  con- 
travention of  section  22  of  the  Judicature  Act,. 
1875.— WiLLlAHS  V.  Goosx,  C.A.,  308. 

50.  Pleading--  8tatute  of  Frauds— Ord.  19,  rr.  15, 
20. — ^The  plaintiffii  brought  an  action  upon  a 
written  guarantee  signed  by  the  defendant.  The 
defendant  did  not  plead  the  Statute  of  Frauds.  At 
the  trial  the  plaintiffs  gave  evidence  of  a  verbal 
contract,  and  m  answer  to  the  case  so  set  up  the- 
defendant  sought  to  rely  upon  the  Statute  of 
Frauds. 

Held,  that,  if  the  evidence  was  admissible  at  all, 
the  defendant  was  not  debarred  from  relying  on 
the  statute  by  the  fact  that  he  had  not  pleaded  it  in 
the  first  instance,  and  that  the  judge  should  have 
directed  the  necessary  amendments  to  be  made  in 
the  pleadings. 
But  semUe,  that  the  evidence  was  not  admissible* 
MorreU  v.  Cowan,  7  Gh«  D.  151»  approved.— 
BBMJsnxiSQ  V.  Odhams,  H.L. 

61.  Pleading — Striking  out  allegaiion — Libel— 
PublieaUon  abroad — No  dvU  remedy  in  foreign 
country,  but  only  criminal  remedy  at  inetance  of  this 
State — Plea  of  the  foreign  law. — ^Where  an  act  has 
been  committed  abroad  which  if  done  here  would 
by  English  law  give  rise  to  a  right  of  action,  an 
action  may  be  brought  in  this  country  unless  by  the 
law  of  the  place  where  it  was  done  the  act  com- 
plained  of  is  either  justified  or  excused.  It  is 
therefore  no  defence  to  show  that  the  law  of  the 
place  where  a  libel  was  published  provides  for  no 
dvil  action,  but  only  for  criminal  proceedings  at 
the  instance  of  the  State,  in  respect  of  such  publi- 
cation.—Macoado  V.  FoifTBS,  C.A.,  666. 

62.  Pleadings — Striking  out  pleading — Frivcioue 
and  vexatious — Abuse  of  process  of  oourt^Afidavit 
evidence. — Though  the  court  will  not  in  general,  on 
an  application  to  strike  out  a  pleading,  inquire 
into  the  truth  or  falsehood  of  the  lulegations 
pleaded,  yet  an  affidavit  will  be  admitted  to  show 
that  the  allegations  which  a  party  denies  by  hii 
pleading  have  been  previously  so  admitted  by  him 
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fw  to  make  his  pleading  a  mere  abuse  of  the  process  < 
of  the  court ;  and  in  that  case  the  pleading  may  be 
struck  out. 

Bildige  v.  O'FarreU,  8  L.  B.  (Tr.)  158,  30  W.  R. 
Dig..  169,  distinguished.— Behmington  t;.  Scolbs, 
C\A.,  58u. 

53.  Receiver — Ejectment  action^  Diepuied  title — 
De/endarU  in  jxmeesion— Judicature  Act,  1873  (36  & 
37  Vict,  c.  66),  9,  25,  auh^uction  8. — In  a  pending 
action  to  recover  possession  of  land  the  court  has 
jurisdiction,  under  section  25,  sub-section  8,  of  the 
tludicature  Act,  1873,  to  appoint  a  receiver, 
although  the  title  is  legal  and  the  tenant  is  in 
possession. 

But  a  case  must  be  made  to  justify  such  appoint- 
ment;   and  the  Court  of   Appeal  discharged  an 
order  for  a  receiver  made  by   Kekewich,  J.,  as 
made  on  insufficient  grounds. — Foxwell  v.  Van 
.  •Grtjttien,  C.A. 

54.  Stay  of  proceedings — Vendor  and  purchaeer — 
Ord.  25,  r.  4. — A  summons  under  the  vendor  and 
Purchaser  Act  asking  for  relief,  to  which  it  is  plain 
from  the  coiitract  that  the  tenant  cannot  be  en- 
titled, will  be  stayed  as  frivolous  and  vexatious. — 
Babtlett  and  BS£by*s  CoNTEAcr,  Be,  Ch.D, 
North,  J. 

55.  Writ — Service — Foreign  corporation — Agent — 
Clerk—AdmiraUy—B.  8.  (7.,  1883,  ord.  9,  r.  8.— 
The  defendants,  a  foreign  corporation,  had  their 
name  on  the  door  of  an  office  of  their  agents  in 
lx)ndon,  and  issued  business  cards  and  advertise- 


uients  directing  the  public  to  apply  to  them  there 
respecting  the  carriage  of  goods  by  their  steamers 
running  between  Tilbury  and  Ostend.    The  rent  of 


the  office  was  paid  by  the  agents  of  the  defendants, 
and  the  clerks,  including  the  manager,  employed 
in  the  office  were  the  servants  of  the  agents. 

The  plaintifEB,  owners  of  cargo  in  a  foreign  ship, 
commenced  an  action  for  damages  bjr  collision 
against  the  defendants,  and  served  the  writ  of  sum- 
mons on  the  managing  clerk  at  the  office  in 
London. 

On  motion  by  the  defendants  to  set  aside  the 
•service. 

Held,  that  the  service  of  the  writ  was  not  on 
"the  •  •  •  clerk  •  •  «  of  such  corpora- 
tion **  within  the  meaning  of  ord.  9,  r.  8,  of  the 
Bules  of  the  Supreme  Court,  1883,  and  must  there- 
fore be  set  aside,  but  without  costs,  as  the  defen- 
dants had  held  themselves  out  as  having  an  office 
in  London.—*'  Peingess  Clementine,"  The,  P.D. 
df  Ad.D. 

56.  Writ — Specially-indorsed  torit — Becovery  of 
land  and  mesne  profits — Ord,  3,  r.  6— Ord.  14,  r.  1 
^Common  Law  Procedure  Act,  1852  a5  &  16  Viet. 
c.  76),  s.  214. — The  plaintiffs  issued  a  specially- 
indorsed  writ  under  ord.  3,  r.  6,  claiming  posses- 
sion of  certain  lands  held  over  by  the  defendant, 
who  had  been  tenant  to  the  plaintifiEs,  after  the 
termination  of  his  tenancy,  and  £80  for  mesne 
profits.  On  an  application  under  ord.  14,  r.  1,  for 
leave  to  sign  final  judgment  for  £80  and  for 
possession,  uie  accompanying  affidavit  stated  that 
the  £80  was  claimed  as  double  value  for  six  months 
in  consequence  of  the  defendant  having  refused  to 
deliver  up  possession. 

Kennedy,  J.,  gave  the  requisite  leave  and  directed 
mesne  profits  '*  to  be  calculated  up  to  the  date  of 
theplalntiffiB  obtaining  possession.*' 

^eld  (affirming  Kennedy,  J.),  that,  notwith- 
standing the  terms  of  the  affidavit,  the  writ  was 
specially-indorsed  so  as  to  brine  it  within  order  14, 
and  that  the  learned   judge  has   jurisdiction  to 


make  the  order  givine  mesne  profits  up  to  the  time 
.  of  possession  bewflr  obtained. — Southfobt  Tbak- 
WAYS  Co.  V.  Gandt,  (7.il.,  684. 

See  also  Adininistrattbn,  4-6;  Admiralty,  3; 
Arbitration,  2  ;  Bankruptcy,  22 ;  County  Court,  6 ; 
Partition;  JProbate,  8-11;  Bail  way  Company,  4; 
Trustee,  3. 

PBINCIP AL  and  AGENT  :— 

Liability  of  agent — Warranty  of  autJioriCy^— 
Contract  by  public  servant  on  behalf  of  Croum. — A 

'  puUic  servant  of  the  Crown  who  makes  a  contrabc 
on  behalf  of  the  Oown  is  not  personally  liable 
upon  an  implied  warranty  of  authority  to  make 
such  a  contract. — ^Dunn  v,  IfACDOirALD,  C.A.,  355. 

See  also  Company,  7 ;  Contract,  7 ;  Corporation, 
1. 

PBINCIPAL  and  SUBBTT  :— 

Bill  of  Exchange — Securities  for — Double  inaoltfency 
Doctrine  of  Ex  parte  Waring. — In  order  that  the 
doctrine  in  Ex  parte  Waring,  19  Yes.  345,  should 
apply,  both  estates  must  be  insolvent  and  both 
must  be  under  judicial  administration  or  liquidation. 
—Belfast  Waeehouse  Co.,  Be,  Cabmiohabl,  Ex 
PABTE,  C.A.  (Jr.). 
See  als?  Bankruptcy,  23,  27. 

PBOBATE:— 

1.  AdnUnistrcUion  —  Persons  entitled  abroad  — 
Urgency — Limited  grant  to  stranger — Court  of  iVo- 
bate  Act,  1875  (20  &  21  Vict.  c.  77),  s.  73.— Where 
the  next-of-km  of  an  intestate  resided  in  the 
interior  of  Bolivia  where  a  communication  would 
take  two  months  by  letter  and  six  weeks  by  telegram 
to  reach  them,  and  there  were  heavy  transactions 
(shipments  and  bills}  of  the  deceased's  firm, 
requiring  to  be  immediately  dealt  with,  the  oourt, 
uimer  section  73  of  the  Court  of  Probate  Act,  1857, 
made  a  limited  grant  to  a  member  of  the  firm  of 
chartered  accountants  in  whose  hands  the  books  of 
the  firm  had  been  placed. — In  the  Gk>ODS  of 
Stjabez,  P.D,  &  Ad.D.,  704. 

2.  Administration  —  Revocation  of  grant — Sub^ 
sequent  order  upon  administrator  to  file  accout»t. — A 
grant  of  administration  which  had  been  made  aa 
upon  intestacy  was  subsequently  revoked,  aud 
probate  granted  to  an  executor  of  a  will  which  had 
recently  oeen  discovered. 

Upon  application  by  the  executor  for  an  account 
showing  how  the  administrator  had  dealt  with  the 
estete,  objection  was  teken  that  the  court  had  no 
jurisdiction,  in  view  of  the  fact  that  the  grant  had 
been  revoked,  and  the  registrar  so  held  aud  dis- 
missed the  application.  But,  upon  appeal,  Barntu, 
J.,  upon  the  authority  of  TayUir  v.  Newton,  1  Lee 
15,  reversed  l^e  registrar's  decision  with  costs,  and 
ordered  the  defendant  to  furnish  to  the  plaintiff 
within  fourteen  days  after  probate  should  be  ex- 
hibited to  him  an  account  showing  how  he  had 
disposed  of  the  estate.— Jenkins,  In  the  GK>oi>s  of, 
P.D.  &  Ad.D. 

3.  Administration  with  wiU  annexed  —  French 
domicil  of  testatrix  —  English  domicil  of  origin  — 
Will  made  in  English  form  in  execution  of  a  power. — 
The  testatrix,  whose  domicil  of  origin  was  Eng- 
lish, but  who  married  a  Frenchman,  and  though 
living  apart  from  him  for  many  years,  died 
domicilea  in  France,  made  a  will  in  exarcise  of  a 
power  of  appointment.  The  will,  which  was  in 
English  form  and  described  the  testatrix  as  of 
Enfflish  domicil,  was  invalid  according  to  the  law 
of  France. 
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The  oonrt  made  a  grant  of  administratioii  with 
the  will  annexed  to  her  daughter  the  residuary 
legatee  for  life,  the  executors  of  the  will  having 
tenonnoed  probate.thereof. 

In  the  Goods  of  Ballyhurton,  L.  B.  I  P.  &  D.  90, 
'  followed.— HuBXB,  In  thk  Goods  of,  P,D.  dsAcLD* 

,  4*  AdministrcUion  with  will  annexed — Minors — 
Qmrdiam^ProhaU  Act,  1857  (20  &  21  Viet.  c.  77), 
f.  IZ-^Limited  grant — Form  of  order, — ^In  making 
a  limited  grant,  under  section  73,  of  administration 
with  the  will  annexed,  in  favour  of  the  guardian 
appointed  on  behalf  of  minors,  who,  if  of  age, 
would  be  entitled  to  administer  the  estate  of  Sie 
deceased. 

Held,  that  the  beet  form  of  limitation  would  be 
"  until  one  of  the  minors  comes  of  age  and 
applies.** 

A  limited  grant,  under  section  73,  made  without 
notice  to  the  person  primarily  entitled. — ^Lillby, 
Ik  the  Goods  op,  P,D,  &  Ad.D. 

5.  Company  executors— Administration  with  the 
wiU  annexed  to  nominee — Company  sole  surety, — A 
testator  appointed  a  limited  company  trustees  and 
txecutors  of  his  will.  The  court  on  motion,  upon 
evidence  of  the  sufBciency  of  the  company  and  its 
power  to  act,  granted  letters  of  administration  with 
the  will  annexed  to  a  nominee  of  the  company  with 
the  company  as  sole  surety. — Huirr,  In  thb  Goods 
OP,  P.jD.ifc^d.2>.,  236. 

6.  Practice — Appointment  of  receiver  pendente 
lite— t/ttrisdirfion — Pending  «ut^— Caveat — Warning 
-Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25, 
wh'seclion  8. — Notwithstandinfr  sub-section  8  of 
section  25  of  Judicature  Act,  1873,  the  court  has  no 
juxisdiction  to  appoint  a  receiver  unless  tiiie  appli- 
cation is  made  in  a  pending  proceeding  already  mily 
eommenced  by  writ  or  otherwise. 

In  re  Parker,  Bearing  v.  Brooks,  54  L.  J.  Ch. 
^84,  35  W.  H.  Dig.  162,  explained. 

The  entry  of  a  caveat  in  the  goods  of  a  deceased 
person,  together  with  a  warning  to  the  caveat  and 
an  apx)earance  by  the  caveator  to  the  warning,  does 
not  constitute  a  lis  pendens  or  enable  the  court  to 
appoint  a  receiver  pendente  lite. — Salteb  v.  Salter, 
\J^»f  7* 

7.  Practice — Costs — Probate  suit. — As  a  general 
rule,  parties  unsuccessfully  resisting  probate  of  a 
will  on  the  ground  of  undue  influence,  vrill  be 
ordend  to  ^y  the  costs  of  the  suit ;  but  under  the 
jtarticBlar  circumstances  of  the  suit  in  question  the 
court  allowed  the  defendant's  costs  out  of  the 
estate.— BBOWNiNa  v.  Mostyn,  P.D.  &  Ad.D. 

8.  Practice — Non-contentious  proceedings — Oerman 
-executor — Declaraiion  instead  of  oath— B.  S.  C,  1883, 
ord.'  38,  rr.  6,  14. — Upon  application  by  three 
German  'executors,  all  resident  in  Germany,  for 
probate  of  a  will,  one  of  the  executors  declined  to 
take  the  usual  oath,  on  the  ground  that  he  was  not 
allowed  to  do  so  by  the  laws  of  his  place  of  resi- 
dence, and  the  registrar  of  the  Principal  Probate 
Beeistry  declined  to  accept  his  declaration  in  lieu 
of  his  usual  oath  ;  but  tiie  court  accepted  the 
'declaration,  and  ordered  that  probate  should  issue 
in  favour  of  all  three  executors. 

The  Bules  of  the  Supreme  Crourt  do  not  apply  to 
non-contentions  probate  business. — Caspabi,  In 
THB  Goods  op,  P.D.  &  Ad.D. 

9.  Practice — Pleading  —  Parties  —  Joinder. — The 
plaintiff^  who  had  full  knowledge  of  the  testa- 
mentary documents  of  the  deceased  testator,  issued 
a  writ  making  one  person  defendant  only.  After 
that  defendant  had  put  in  his  defence  settnig  up  a 


later  will,  the  plaintiff  applied  for  leave  to  ameud 
the  pleadings  by  adding  as  a  defendant  the  surviv- 
ing witness  of  the  will  propounded  by  the  plaintiff. 
Tms  person  was  in  net  the  solicitor  who  had 
prepaid  the  will  propounded  in  the  defence,  and 
was  executor  thereunder. 

The  registrar  refused  the  application,  holding 
that  it  was  misconceived,  and  dismissed  the  sum- 
mons, with  costs. 

Upon  appeal  to  the  judge  (in  chambers)  the 
proposed  amendment  was  allowed,  but  the  plaintiff 
was  ordered  to  pay  the  costs  of  the  defendant 
which  had  been  thrown  away  by  reason  of  the  non- 
joinder of  the  second  defendant  in  the  first  instance. 
The  plaintiff  was  also  ordered  to  pay  the  defend- 
ant's costs  on  the  appeal. — Ck)KE  v.  Fbench,  P.D, 
4S!Ad.D. 

10.  Practice — Presumption  of  death — Affidavit. — 
On  an  application  for  leave  to  depose  as  to  the 
death  of  a  person  who  had  disappeared,  the  affidavit 
of  the  applicant  referred  to  letters  from  that  person 
which  were  not  produced  or  accounted  for,  and  did 
not  explain  the  delay  which  had  occurred  in  making 
the  application,  ana  there  was  no  corroborative 
statement  or  belief  of  the  death. 

Held,  that  the  hearing  must  be  adjourned  for  a 
further  and  better  statement. — Clarke,  In  the 
Goods  of,  P.D.  &  Ad.D. 

11.  Practice — Suit  for  revocation  of  probate — 
Judgment  given  in  ahunce  of  plaintiff — Application 
to  restore — Ord.  36,  r.  33 — Application  granted — 
Terms. — ^Where,  for  a  reason  explained  to  the  court, 
the  plaintiff  was  not  represented  at  the  hearim^  of 
a  probate  suit,  and  applied  within  six  days  &om 
the  date  of  the  judgment  for  leave  to  restore  the 
cause,  the  court,  in  granting  the  application,  made 
it  a  condition  that  the  plaintiff  should,  before  a 
certain  day,  pay  the  costs  of  the  defendant  as 
between  solicitor  and  client,  and  directed  that,  if 
he  failed  to  do  so,  the  judgment  against  him  should 
atand.— Cttdwoeth  v.  Hayward,  P.D.  dt  Ad.D. 

12.  Will — Codicils  written  by  inadvertence  upon  a 
former  and  revoked  will — Motion — Mistake  rectified. 
— ^The  testator  executed  a  will  in  1883.  His  wife 
died  in  August,  1884,  and  in  November,  1884,  he 
executed  a  fresh  will.  In  October,  1890,  the 
testator  handed  to  his  solicitor  a  document,  which 
the  solicitor  understood  to  be  the  last  will,  and  the 
testator  requested  that  a  codicil  should  be  prepared. 
This  was  accordingly  done,  and  appended  to  the 
document  in  question  and  duly  executed.  In  1895 
a  second  codicil  was  duly  executed  on  the  same 
document. 

After  the  testator*s  death  it  was  discovered  that 
the  codicils  had  been  appended  to  and  made  to 
refer  to  the  document  wnich  was,  in  fact,  the 
revoked  will  of  1883. 

The  court,  upon  motion,  allowed  the  words  of 
mis-description  in  the  codicils  to  be  omitted  from 
the  probate,  and,  with  such  omissions,  granted  pro- 
bate of  the  two  codicils,  and  of  the  will  of  1884,  as 
together  constituting  the  true  testamentary  inten- 
tions and  dispositions  of  the  deceased. — Snowdbn, 
Isr  THE  Goods  op,  P.D.  dk  Ad.D. 

13.  WiU^Condition. — A  soldier,  whilst  on  active 
military  service  in  New  Zealand  in  1864,  made  a 
will  in  tiie  form  of  a  holograph  letter  addressed 
from  the  camp  to  his  sister,  in  the  following  terms : 
«<  This  is  the  most  important  part  of  my  letter.  If 
we  remain  here  taking  Pahs  for  some  time,  the 
chances  are  in  favour  of  more  of  us  being  killed, 
and,  as  I  may  not  have  another  opportunity  of 
saying  what  I  wish  to  be  done  with  any  little 
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money  I  may  poisess  in  case  of  an  aoddent,  I  wish 
to  miuce  eyerythiDg  I  posMM  over  to  yon.  In  the 
fint  plaoe,  there  is  money  at  Oox's,  over  £100  in 
Kew  South  Wales  Bank,  New  Zealand.  Keep  this 
till  I  ask  you  for  it.— Your  affectionate  brother, 
J.  S." 

The  testator  died  in  1896. 

The  oourt  held  the  will  not  conditional,  and 
admitted  it  to  probate. 

Where  there  is  an  ambiguity  as  to  whether  a  will 
is  contingent  or  not,  the  whole  language  and  the 
surroundmg  droumstances  must  Ee  considered. 
There  are  two  criteria  specially  useful  for  deter- 
mining the  problem— first,  whether  the  nature  of 
the  disposition  made  appears  to  have  relation  to  the 
time  or  oiroumstances  of  the  contingency;  and, 
secondly,  whether  the  period  of  danger  which  is 
apprehended  is  or  is  not  coincident  with  the  period 
of  contingency. —SPKA.TT,  Iw  THK  QoODS  OF,  P.D. 
A  Ad.D,,  169. 

14.  WUl—Lost  will—Proof— Motion-'CimBerU  of 
next^f-kin—Next-o/'kin  mtnora.— The  court  wiU 
not  allow  the  contents  of  a  lost  will  to  be  proved 
on  motion,  without  the  consent  of  the  next-of-kin, 
unless  the  estate  be  smalL 

Where  the  next-of-ldn  ware  minors  and  therefore 
could  not  consent,  the  court  refused  to  allow  proof 
of  a  lost  will  on  motion,  and  ordered  the  will  to  be 
propounded.— PBASSOir,  In  thx  Qoods  of, 
P.D.  4k  Ad.D.,  143. 

15.  Will  —  MiadeseHjaion  of  legateea  —  Wrong 
Christian  name$—Refuaal  to  strike  oti^.— The  will  of 
the  testator  contained  a  beouest  in  favour  of 
"  Florence  Lilian  Savory  and  Thomas  Savory,  the 
two  children  of  my  nephew,  J.  P.  Savory"; 
another  bequest,  to  « my  nephew  Allen  Edward 
Savory  "  for  his  life,  and  thereafter  in  trust  for 
'*his  two  children,  Gbrdon  Savory  and  Bonald 
Savory,  in  equal  shares";  and  a  further  bequest, 
to  **  Florence  Savorv,  the  wife  of  Allen  Bdward 
Savory,  during  her  hfe,"  and,  subject  thereto,  **in 
trust  for  her  two  children,  Qordon  Savory  and 
Bonald  Savory,  in  equal  shares.*' 

These  were,  in  fact,  the  names  of  the  children  of 
J.  D.  Savory,  while  the  children  of  Allen  Edward 
and  Florence  Savory  were  named  Florence  Lilian 
and  Thomas. 

Upon  motion  to  omit  from  the  probate  the 
Christian  names  so  transposed  in  the  wOl, 

Held,  that  this  could  not  be  done,  as  it  was  not 
shown  that  the  testator  did  not  mean  those  names 
to  be  inserted  in  the  will,  though  he  might  not 
have  meant  so  to  benefit  the  persons  to  whom  those 
names  actually  belonged. — ^Dubuloheb,  In  THB 
Goods  of,  P.D.  &  Ad.D. 

16.  Will  —  lUvocation — Evidence  —  AdmieeihiUty 
—Statemente  of  teetatrix  after  date  of  wi».— Under 
the  Wills  Act  the  same  formalties  are  necessary  to 
prove  the  revocation  of  a  will  as  to  prove  the 
execution  of  a  will. 

If  a  will  has  been  executed  in  duplicate  conform- 
ably with  the  statute,  and  the  possession  of  the 
duplicate  has  been  traced  to  the  testator,  and  after 
his  death  it  is  proved  that  one  of  them  has  been 
destroved  by  the  testator  or  is  missings  the  destruo- 
tipn  of  the  one  part  will  operate  as  i£e  destruction 
of  the  will  itself;  but  the  statement  of  a  testator, 
made  after  the  execution  of  his  will,  that  he  had 
executed  it  in  duplicate  and  has  destroyed  one  of 
the  duplicates  is  not  admissible  evidence. 

Decision  of  Barnes,  J.,  a£Brmed. 

Sugden  v.  Lord  St.  Leonards,  24  W.  E.  860,  1 
P.  D.  154 ;  Doe  d.  Shallcroee  v.  Palmer,  16  Q.  B. 


747  iKodlnthe  Goods  ofBioley,  6  W.  B.  460, 1  8w. 
ft  Tr.  68,  applied  and  followed.  —  AxKnraov  v. 
MOBBIS,  C.A.,  293. 

17.  WiU—Bevocation—Revival—WtllsActiirieL 
e.  26),  s.  22.— Testatrix  made  a  will  in  1889,  and  in 
1892  instructed  her  solicitor  to  prepare  a  codicil, 
which  she  took  away  with  her  but  never  exeented. 
Afterwards,  in  1892,  she  executed  a  new  wiU  pre- 
pared by  another  solicitor  revoking  the  former  win. 
in  1898  she  executed  a  codicil  prepared  by  the  first 
solicitor,  who  was  not  aware  of  the  seoond  win. 
This  codicil  purported  to  be  a  second  coduxl  to  the 
will  of  1889,  and  confirmed  **  my  said  wiU  and  the 
first  codicU  thereto." 

Held,  that  the  codicil  bv  its  lanituage  revived  the 
earlier  will,  and  that  both  wills  together  with  the 
codicil  must  be  admitted  to  probate. — CmLOOTT, 
In  THB  QOGDB  OF,  P.D.  A  Ad.D. 

18.  Wdl— Revocation— Witt  executed  in  d^piieats 
— Part  retained  by  testator  not  forthcoming — ^Fo^ 
graph  copy  of  first  oodicU  and  original  second  codicil — 
Second  codicil  alone  admitted  to  probate. — ^The  testa- 
tor in  1891  executed  a  will  in  duplicate  and  rslsmed 
both  parts  in  bis  possession  at  the  time,  but  in  the 
following  year  he  sent  one  part  to  the  delsndsot, 
who,  some  time  in  1893,  tore  it  up  by  aaoidcnt- 
along  with  some  other  papers,  but,  finding  he  bad 
done  so,  caused  the  pieces  to  be  pasted  together. 

No  testamentary  papers  were  found  in  the  testa- 
tor's repositories,  but  soon  after  his  death,  which 
occurred  in  July,  1895,  a  friend  of  the  testator 
produced  to  his  solicitors  holograph  copies  of  the 
will  and  of  a  document  which  purported  to  have 
been  executed  as  a  codicil  to  the  wul,  and  to  bear 
date  1892,  and  also  an  original  holograph  docmkent 
didy  executed  and  bearing  date  the  22Qd  of 
August,  1892,  and  described  as  "  a  seoond  codicil 
to  my  wiU.*'  The  last  document  gave  a  legeoy  of 
£800  amonff  the  children  of  the  friend  to  whom  the- 
testator  had  sent  it,  and  in  whose  custody  it  had 
remained. 

Held,  that  the  will  and  first  oodioil  had  been 
revoked,  and  that  the  seoond  codicil  alone  was 
entitled  to  probate.— PaIgb  v.  Bbooks,  PJ>.  Jt 
Ad.D.  \ 

19.  Will— Testamentary  document  Scotland,  law 
of— Conditional  wiU. — The  testator,  a  Scotsman,  by 
his  will  save  the  residue  of  his  estate  to  his  wife 
for  life  during  widowhood,  and  in  case  of  hsr  re- 
marriage gave  her  one-third  for  life,  the  remainder 
to  various  legatees.  There  was  no  disposttioa  of 
the  residue  uter  the  wife's  death  in  the  event  of 
her  remaining  a  widow. 

The  testator  being  about  to  sail  with  his  wife 
from  Calcutta  to  England,  wrote  a  letter  to  hia 
brother  in  England,  which  was  in  form  a  ^[ood 
testamentary  document  at  Scots  law,  and  contamed 
the  fdlowinff :  *'  If  anything  happens  to  us  on  the 
wa^,  my  wiUhas  been  accidentally  packed  away  in 
a  tm  box  to  which  I  cannot  now  get  aooess,  as  I 
forget  which  box  it  has  been  put  into.  However, 
if  we  both  come  to  grief,  I  api>oint  ;^oa  my  exeea- 
tor ;  if  I  only,  then  in  conjunction  with  NaD."*  The 
letter  then  proceeded  to  dctfd  with  the  dispoaition  of 
his  estate  alter  his  wife's  death  in  the  event  of  her 
surviving  him.  Neither  the  testator  nor  his  wife 
died  dunng  the  voyage. 

Held,  that  the  letter  was  not  conditional,  bat 
was  a  valid  testamentary  document,  and  most  be 
admitted  to  probate.— Halfobb  v.  Halfobd,  PJ>* 
&  Ad.D. 

See  also  Executor,  8. 
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PBOHIBITION.— See  Company,  2;  Jmitioea,  10; 
Pnustioe,  40. 

PUBLIC  HEALTH.--See  Jnstioes,  8 ;  Local  Goyern- 
ment,  1,  3-6,  8,  9,  11-21 ;  MetropoliB  Jllanagement, 
11-14  J  Water,  3. 

BAIL  WAY  J 

1.  Ahandontneid—Superjtuoua  lands— Limit aiums, 
Statute  o/.— In  1863  lands  were  oompnlBorily  taken 
by  a  railway  company  for  oonstmoting  a  line  through 
certain. private  quays  in  DundaUc  The  railway, 
which  was  to  be  complete  in  1869,  was  not  finished 
until  1875,  when,  on  trial  it  was  .found  to  be 
defective,  and  was  never  opened  for  public  traffic. 
The  rails  were  allowed  to  be  torn  up  to  some  extent 
and  tiie  oomi>any  neVer  made  any  use  of  the  line. 
There  was  evidence  that  the  public  passed  over  the 
line  as  they  wished  and  that  it  was  also  used  by  a 
tenant  of  the  owner  of  the  lands  taken  for  carting 
materials  in  which  he  dealt. 

Held,  that  the  lands  had  not  become  superfluous 
lands  within  section  45  of  the  Lands  Clauses  Act, 
1845 ;  and  that  no  title  under  the  Statute  of  lim- 
itations had  been  acquired  by  the  original  owner  of 
them.— Duffy's  Estate,  Bb,  C.A.  (/r.). 

2.  Cloak-room — Article  deposited —  Ticket  —  Con- 
dition  on  ticket— *' Not  responsible /or** — Meaning  of. 
—The  plaintiff  deposited  a  gun  of  over  £10  in  value 
in  the  cloak-room  of  the  defendants,  and  received  a 
ticket  which  contained  the  condition  that  **the 

.  companjr  will  npt  be  responsible  for  articles  left  at 
the  station  unless  the  same  be  duly  registered  and 
a  ticket  given  in  exchange ;  the  company  will  not 
he  responsible  for  any  package  exceecung  the  value 
of  £10.^*  When  the  gun  was  given  bade  to  the 
plaintiff  it  was  found  to  be  damaged  through  the 
careless  handling  of  the  oompany*s  servants. 
Held,  that  the  words  in  the  condition,  ''not 
.  nsponsible  for  any  package  exceeding  the  value  of 
'  £10,"  meant  not  responsible  for  either  the  loss  of 
SQch  article  or  any  damage  to  it,  and  protected  the 
company  against  not  only  the  loss  of  such  article, 
but  also  any  damage  to  it,  and  that  the  plaintiff 
therefore  had  no  right  of  action  against  the  company. 
—Pratt  v.  Soxjth-Eastkrn  Railway  Co.,  Q.B.D., 
503. 

3.  Compensation — Land  let  at  low  rent  for  public 
park— Proviso  for  re-entry  if  land  comptdsorily  taken 
— Land  taken  by  company — Principle  of  compensation. 
— ^The  claimants,  who  were  lessees  of  a  piece  of 
land,  demised  the  land  for  the  remainder  of  their 
term  lees  one  day,  to  a  corporation  at  a  low  rent 
upon  condition  that  the  land  should  be  laid  out  and 
kept  as  a  public  park.  The  lease  contained  a 
proviso  that  if  the  land  were  taken  compulsorily 
under  the  powers  of  an  Act  of  Parliament  it  should 
be  lawful  for  the  lessor  to  re-enter  and  re-possess 
the  land  as  of  his  former  estate.  Part  of  the  land 
was  taken  by  a  railway  company  under  statutory 
powers,  but  the  lessor  did  not  re- enter  upon  the 
land  taken. 

Held,  thai  the  claimants  were  entitled  to  receive 
as  oompeusation  the  full  commercial  value  of  their 
interest  in  the  land  considered  as  freed  from  tiie 
lease,  and  not  merely  the  capitalised  value  of  the 
nominal  rent  paid  to  them  by  the  corporation  under 
the  lease. — ^Morqait  and  Lonboit  and  Nobth- 
WssTBBH  Railway  Co.*a  Abbitbation,  Be, 
Q.B.D.,  176. 

4.  Compensation  —  Lands  taken  or  injuriously 
affected — Order  for  tried  of  question  in  High  Court — 
Jurisdiction  of  master — Ord.  54,  r.  12 — Regulation  of 
Railways  Act,  1868  (31  &  32   Vict.  c.  119),  s.  41.— 


A  master  has  juriscUction  to  entertain  an  applica- 
tion for  an  order  under  section  41  of  the  Regulation 
of  Railways  Act,  1868,  for  the  trial  in  the 
Court  of  a  question  of  compensation  for 
taken  or  injuriously  affected* 

Where  the  master  refuses  to  make  an  order 
under  section  41,  and  between  the  date  of  the 
master's  order  and  an  appeal  to  the  judge  the 
railway  compmy  issues  a  warrant  to  the  sheriff  to 
summon  a  jui^  to  assess  the  compensation,  the 
judge  has  still  jurisdiction  to  make  the  order 
notwithstanding  the  issue  of  the  warrant,  as  his 
order  must  be  taken  as  relating  back  to  the  time 
when  the  application  was  beibre  the   master.* — 

DONISTHOBPB  V.    IfANOHBSTBB,    SHEFFIELD,    &0., 

Railway  Co.,  C.A.,  386. 

5.  Contractors — Money  to  be  paid  to  bankers  for  the 
purposes  of  railvoay  company — Guarantee — Right  of 
contractors  to  sue  guarantor  in  their  cum  name — 
Interest. — By  an  agreement  between  the  plaintiff 
company  and  the  defendants,  the  contractors  for 
the  company,  the  price  to  be  paid  for  the  construc- 
tion of  tiie  works  was  fixed  at  the  whole  capital  of 
the  company.  The  money  as  received  was  to  be 
paid  to  the  bankers,  and  made  applicable  for  pay- 
ment to  the  contractors.  A  sale  of  shares  and 
debentures  was  subsequently  arranged,  and  the 
bankers  guaranteed  the  interest  on  the  debentures 
and  preference  shares  up  to  the  time  fixed  for  com- 
pletion of  the  works.  By  agreement  of  the  31st.  of 
December,  1889,.  the  contractors  entered  into  an 
undertaking  with  the  plaintiff  company  foi:  fhe 
payment  ofsuch  interest.  During  the  progress  'of 
the  works  the  business  of  the  bankers  was  trans- 
ferred to  a  limited  company,  and  such-  banking 
company  were  allowed  to  continue  as  bankers  -on 
the  guarantee  of  the  Trustees  Corporation*  The 
banUng  company  went  into  liqmdation.  The 
works  were  not  completed  for  more  than  a  year 
after  the  time  fixed  for  completion.  Interest  on 
the  debentures  and  preference  shares  in  the  mean- 
time became  due  which  was  not  paid  by  the  con-> 
tractors,  and  was  paid  by  the  plaintiff  company 
only  so  far  as  concerned  the  debentures. 

The  plaintiff  company  brought  this  action 
against  the  contractors  to  recover  from  them  a 
sum  of  money  in  their  hands,  and  a  further  sum 
for  non-completion  of  the  line  within  the  stipulated 
time.  The  defendants  oounter-daimed  to  recover 
similar  sums  from  the  Trustees  Corporation  on  the 
guarantee. 

The  contractors  had  admitted  that  at  the  time  of 
action  brought  there  was  due  from  them  £35,000, 
which  might  have  been  recovered  by  the  bankers 
from  the  Trustees  Corporation  or  the  company. 

Held  (1),  on  the  evidence,  that  the  oontraoton 
had  not  completed  within  the  time  fixed,  and  there 
was  no  agreement  to  relieve  them  from  payment  of 
interest,  but  that  the  arbitrator  (to  whom  the 
matters  in  dispute  had  been  referred)  having  found 
that  the  company  were  liable  for  not  taking  over 
the  line  when  it  was  completed,  the  oontractors 
were  entitled  to  have  the  amount  for  which  the 
company  was  so  liable  applied  in  reduction  of  the 
interest; 

(2)  That  the  contractors  were  entitled  to  sue  the 
Trustees  Corporation  in  their  own  name ; 

(3)  That,  inasmuch  as  the  debt  of  the  bankart 
was  not  due  at  law  to  the  contractors,  this  som 
could  in  ordinary  droumstances  not  be  set  off 
against  them,  yet  as  the  contractors  were  entitled 
to  sue  in  their  own  name,  set-off  was  available  by 
the  Trustees  Corporation  against  them. — Aloot 
Railway  v,  Gbbsnhill,  Ch.D.  Stirling,  J 
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SETTLEMENT  :— 

1.  Appointment  of  stock  sufficient  to  raise  net  sum 
^—Deductions — Liability  for. — Under  a  power  in  a 
Bettlement  an  appointoient  was  made  of  Biiffioient 
3tock  to  raise  a  net  sum  of  £2, 000. 

Held,  that  the  appointee  was  not  entitled  to 
reoeive  the  said  sum  free  from  deductions  in  respect 
of  duty,  but  that  he  must  pay  duty. 

Banks  v.  Braithioaite,  32  L.  J.  Ch.  35,  followed. 
— SaUWDEES,  Eb,  SAUlTDKaS  V,  GOBB,  Ch.D, 
Stirling f «/.,  466. 

2.  Coets  —  Successive  appointments  —  Assignments 
and  incumbrances  of  appointed  shares — Interest. — By 
a  marriage  settlement  certain  funds  were  settled 
upon  trust  to  invest  and  pay  the  annual  produce, 
during  the  joint  lives  of  the  husband  and  wife  as 
therein  mentioned,  and  after  the  death  of  one  of 
them,  to  the  survivor  for  life,  and  after  the  death  of 
the  survivor  to  distribute  among  the  children  of 
the  marriage  as  the  husband  and  wife  should 
jointly  appoint,  and  in  default  tiiereof  as  the 
survivor  should  by  deed  or  will  appoint.  The 
husband  died  without  exercising  the  joiut  power  of 
appointment,  and  the  wife  made  several  successive 
appointments  in  favour  of  certain  of  her  diildren 
and  appointed  the  residue  in  favour  of  another 
child.  The  wife  having  died,  and  an  action  having 
been  brought  for  the  administration  of  the  trusts 
of  the  Bettlement,  and  it  appearing  that  tiie 
appointees  had  assigned  (in  some  cases  to  two  or 
three  persons)  and  incumbered  their  shares. 

Held,  (1)  that  interest  was  payable  in  respect  of 
the  several  appointments  at  the  rate  of  £4  per 
cent,  per  annum  as  from  the  death  of  the  tenant 
for  life ;  (2)  that  the  costs  must  be  borne  rateably 
by  the  appointed  shares,  one  set  of  costs  to  he 
allowed  to  each  child  in  respect  of  the  several 
appointments  to  him,  the  several  assignees  of  such 
appointments  to  stand  on  the  same  footing,  and  to 
divide  the  costs  allowed  in  respect  of  su^  child's 
share  rateably  between  them.— Hill's  Settle- 
ment, Eb,  Ch.D.  Stirling,  J. 

3.  Covenant  to  settle  after-acquired  property — In- 
vestments of  income  and  of  accumulations  of  income 
of  such  investments. — By  a  covenant  in  a  marriage 
settlement  it  was  agreed  and  declared  that  if 
during  the  coverture  the  intonded  wife  or  the 
intended  husband  in  her  right  should  become  enti- 
tled to  property  above  a  certain  value,  then  and  in 
every  such  case  the  intended  husband  and  wife 
should  assure  the  property  to  or  otherwise  cause 
the  same  to  be  vested  in  trustees  upon  the  trusts  of 
the  settlement.  The  trustees  claimed  certain 
investments  of  more  than  the  specified  value  ad- 
mittedly purchased  by  the  wife  out  of  income 
derived  by  her  under  the  settlement. 

Held,  on  the  construction  of  the  above  covenant, 
thit  it  was  not  intended  to  bind  the  married 
woman's  income  arising  from  the  settled  property, 
and  that  the  investments  ought  to  be  regarded  as 
accamulated  iocome,  and  therefore  were  not  bound 
by  the  covenant. 

Lewis  V.  Madocks,  8  Ves.  160,  17  Ves.  48,  distin- 
guished. 

In  re  Bendy,  Wallis  v.  Bendy,  43  W.  E.  345, 
[1895]  1  Ch.  109,  not  followed.— FiNLAY  v.  Dae- 
LINO,  Ch.D,  Bomer,  J.,  445. 

4.  Deed — Construction — Beferential  trusts — Hotch- 
pot— '*  Such  and  the  same  or  the  like  trusts.^* — Ex- 
press trusts  were  declared  by  a  marriage  settle- 
ment of  a  fund  settled  on  behalf  of  the  intended 
wife  comprising  powers  of  appointment  of  the 
corpus  and  a  usual  hotohpot  clause  as  regards  the 
unappointed  part ;  and  truste  by  reference  to  the  I 


before-mentioned  trusts  were  by  the  same  setde- 
ment  declared  of  a  sum  payable  under  a  life  policy 
which  had  been  settied  by  the  intended  hosDand, 
in  defaidt  of  appointment  of  the  sum  under  an 
express  power  in  this  behalf  in  the  settlement.  Tlie 
first-named  fund  was  appointed  in  unequal  shares, 
but  no  appointment  was  made  of  the  policy 
moneys. 

Held,  that  the  two  funds  must  be  treated  as 
distinct  for  the  purpose  of  hotchpot,  and  not  as  one 
aggregate  fupd. 

The  principle  of  construction  adopted  in  Hindle 
V.  Taylor,  4  W.  E.  62,  5  De  G.  M.  &  G.  577,  and 
approved  and  explained  in  Trew  v.  Perpetual 
Trustee  Co.,  43  W.  E.  636,  [1895]  A.  G.  264,  held 
not  to  be  applicable  in  such  a  case. 

In  re  Perkins,  41  W.  E.  170,  disting^nisbed. — 
Bbistol  (Mabqxtis),  Ee,  G&et  (Eabl)  v.  Geey, 
Ch.D.  Bomer,  J.,  552. 

6.  Determinable  interest — "  Become  payable  to  or 
vested  in  other  person^* — Forfeiture. — ^B.,  by  a 
marriage  settlement,  assigned  property  to  trustees 
upon  trust  to  pay  the  income  to  B.  until  he  should 
die  or  .  .  •  should  assign,  charge,  or  incumber 
the  said  income,  or  do  or  su£Per  aujrthing  whereby 
the  same  or  some  part  thereof  would,  ...  if 
belonging  absolutely  to  him,  become  payable  to  or 
vested  in  other  persons.  The  surviving  trustee  in 
and  subsequently  to  1887  made  advances  oat  of  the 
corj^us  to  B.,  which  were  expended  by  B.  for  the 
mamtenance  of  his  family  and  other  purposes. 

Held,  that  the  dissipation  of  the  corpus  by  B.  did 
not,  on  the  construction  of  the  above  clause,  work  a 
forfeiture  of  B.'s  life  interest,  for,  so  long  as  the 
money  was  in  B.'s  hands  and  capable  of  being 
followed,  the  right  to  the  income  did  not  pass  from 
B. ;  and  after  B.  had  spent  the  money,  the  petvona 
to  whom  he  paid  it  being  purchasers  for  value 
without  notice,  the  money  in  their  hands  ceased  to 
have  any  existence  as  a  trust  fund. 

Semble,  the  result  would  have  been  different  if 
the  words  '*  or  cease  to  be  payable  to  himself  "  had 
been  in  the  settlement. — Brewee,  Ee,  Mobtoit  v. 
Blaokhore,  Ch.D.  Chitty,  J.,  8. 

6.  Limitation  to  A.  and  his  heirs — Limitation  ever 
in  default  of  issue  of  A. — Freehold  property  was 
conveyed,  by  way  of  settiement,  to  trustees ;  upon 
trust  for  A.  for  life  and  after  A.'s  death,  in  the 
event  of  B.  and  0.  (daughters  of  A.)  surviving^  A., 
upon  trust  for  B.  and  C.  as  tenants  in  common,  and 
after  the  deaths  of  B.  and  0.  upon  trust  for  their 
issue  as  they  should  appoint,  and  in  default  of 
appointment  upon  trust  for  their  children  equally ; 
and  in  case  of  the  death  of  either  B.  or  G.  in  uie 
lifetime  of  A.  without  leaving  issue,  then  on  trast 
for  the  survivor  in  fee ;  and  in  default  of  issue  of 
either  of  them,  in  trust  for  D.  and  E.  (sons  of  A. ) 
in  fee  as  tenants  in  common. 

B.  died  unmarried  in  A.'s  lifetime.  G.  8urv.i^  ed 
A.,  and  upon  A.'s  death  entered  into  possession  of 
their  property.  G.  died  unmarried,  having  by  will 
devis^  tike  property  to  her  niece  F. 

Held,  that  on  the  death  of  G.  without  issue  the 
property  passed  under  the  limitetion  in  the  setil»- 
ment  to  D.  and  E.  in  fee  as  tenante  in  common. 

Morgan  v.  Morgan,  L.  E.  10  Eq.  99,  followed. — 
Aethtje  v.  Walker,  M.B.  {Ir.). 

7.  Mortgagee-Purchaser  for  value  without  nMoe — 
Estoppel — Estate  clause. — ^An  estate  was  limited  to 
A.  for  life,  with  remainder  to  B.  for  life,  with 
remainder  to  A.  in  fee.  A.  mortgaged  the  estate 
to  B.  for  500  years  to  secure  £2,000.  Sabsequently» 
in  1876,  on  the  marriage  of  G.,  A.  and  B.,  "aeoord- 
ing  to  their  respective  estates  and  interests,'' 
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▼eyed  the  property  in  fee  to  trustees  to  the  rue  of 
A.,  B.,  and  C.  suooeeriyely  for  life,  with  remainder, 
to  seoare  a  jointure  for  C.*8  wife.  This  oonveyance 
contained  the  usual ''  estate  clause  '*  on  the  part  of 
the  grantors,  but  contained  no  reference  to  the 
morteage  of  £2,000  belonging  to  B.  B.  afterwards 
trannerred  this  mortgage  to  C,  who  charged  it  in 
favour  of  the  plaintiffs,  who  had  no  notice  of  the 
settlement  of  1876.  C.  had  previously  also  charged 
his  life  estate  under  the  settlement  in  favour  of  the 
defendants,  who  had  no  notice  of  the  £2,000 
mortgage. 

Hdd,  that  the  £2,000  mortgage  was  not  conveyed 
by  virtue  of  the  estate  clause  m  the  settlement  of 
1876,  and  was  still  a  subsisting  mortgage;  that, 
though  B.  could  not  have  set  up  the  mortgage 
agamst  the  settlement  of  1876,  the  plaintiffs,  as 
purchasers  for  value  without  notice,  were  entitled 
to  do  so,  and  had  priority  over  the  settlement. — 
Williams  v.  PiNorarBY,  Ch,D.  Kekewich,  J. 

8.  Tenant  for  life — Merger — Intention — Sale  by — 
Judicature  Act,  1873,  s.  25  (4).— A  tenant  for  life  of 
a  settled  estate  agreed  to  sell  and  convey  a  piece  of 
land,  part  thereof,  to  a  company,  and  then,  before 
the  conveyance  was  completed,  by  deed — in  con- 
sideration of  the  release  by  bis  son  (who  was  the 
succeeding  tenant  for  life  of  the  settled  estate)  of  a 
rent-charge  charged  thereon  payable  to  him,  and 
of  a  covenant  by  the  son  to  pay  and  keep  down 
certain  charges  thereon  in  exoneration  of  the  father 
and  of  such  part  of  the  settled  estate  as  was  retained 
by  the  father— conveyed  part  of  the  settled  estate, 
including  the  land  agreed  to  be  conveyed  to  the 
company,  to  a  trustee  for  a  term  of  ninety-nine 
years  upon  trusts  for  further  securing  the  payment 
of  the  charges  covenanted  to  be  paid  by  the  son, 
aud  subject  to  such  term  and  to  the  trusts  thereof 
to  the  use  of  the  son,  his  heirs  and  assigns. 

Held,  that,  having  regard  to  the  provisions  of 
section  25,  sub-section  (4),  of  the  Juoicature  Act, 
1873,  and  to  the  fact  that  it  was  for  the  benefit  of 
the  son  that  the  father's  life  estate  should  be  kept 
alive,  the  father's  life  estate  was  not  merged  and 
extinguished,  and  that  he  had  the  power  (with  the 
•  consent  of  the  son)  to  execute  a  valid  conveyance 
to  the  company  of  the  land  agreed  to  be  conveyed 
to  them.— Babby  Eailway  Co.'s  OoNTaAor,  Eb, 
Ch.D.  North,  J. 

9.  Trust  for  accumulation — Pdicies  of  assurance 
on  the  lives  of  the  settlor  and  others — Thellusson  Act 
(39  ft  40  Oeo.  3,  e.  98),  s.  1.— Where  an  indenture  of 
settlement  contains  a  direction  for  the  accumula- 
tion of  the  moneys  payable  in  respect  of  five 
policies  of  assurance,  one  on  the  life  of  the  settlor 
and  four  on  the  respective  lives  of  other  persons, 
until  the  last  of  such  four  policies  shall  have  fallen 
in,  the  first  period  for  accumulation  allowed  by  the 
Thellusson  Act  (39  &  40  Geo,  3,  o.  98),  s.  1— viz., 
the  settlor's  life— is  the  only  period  which,  upon 
the  proper  construction  of  such  a  settlement,  is 
applicable  to  the  accumulation  of  the  proceeds  of 
the  four  policies.— Ebbingtok  v,  EBBmoTON, 
Ch.D.  Kekewich,  J.,  573. 

10.  Trust  for  payment  of  debts—Deed  of  family 
arrangement — No  notice  to  creditors — Decdh  of  settlor 
— Binding  trust — Liability  of  estate. — ^Where  a  father 
and  son  b^  deed  appoint  property  to  trustees  upon 
trust  (subject  to  the  father's  ufe  interest  therein)  to 
sell  the  same  or  any  part  thereof  with  the  consent 
of  the  father  and  son  during  their  joint  lives  and  of 
the  survivor  of  them  during  his  me,  and  after  the 
survivor's  death  at  the  discretion  of  the  trustees, 
and  out  of  the  proceeds  of  sale  and  out  of  the  rents 
and  profits  until  sale  to  pay  the  father's  debts 


owing  during  his  life  or  at  his  decease,  and  to  pay 
the  surplus  proceeds  and  convey  the  unsold  pro- 
perty to  the  trustees  of  a  settlement  of  even  date 
under  which  the  father  was  tenant  for  life  and  the 
son  tenant  in  tail  in  remainder,  a  binding  trust  in 
favour  of  the  father's  creditors  will  arise  upon  his 
death  although  the  purport  of  the  deed  has  not 
been  communicated  to  them,  and  the  unsold  part  of 
the  property  comprised  in  the  deed  will  remain 
charged  with  the  unsatisfied  debts  of  the  father 
notwithstanding  the  fact  that  it  has  been  conveyed 
to  the  settlement  trustees. 

Synnot  v.  Simpson,  5  H.  L.  Cas.  121,  and  Oarrard 
V.  Lord  Lauderdale,  2  Rubs.  &  M.  451,  discussed. — 
Pbiestlby  v.  Ellis,  Ch.D.  Kekewich,  J.,  442. 

See  also  Fixture,  2  ;  Inland  Revenue,  2-  6 ;  Limi- 
tations, Statute  of,  4 ;  Married  Woman,  5,  10. 

SHERIFF  :— 

Fees — Levy — Interpleader  issue — Liability  of  un- 
successful execution  creditor. — The  execution  creditor 
who  is  unsuccessful  in  an  interpleader  issue  is  liable 
to  repay  to  the  claimant  the  charges  of  the  sheriff 
whicm  he  has  deducted  from  the  amount  of  the 
levy,— Blakbb  v.  Sbaqbb,  Q.B.D, 

See  also  Solicitor,  16. 

SHIP:— 

1.  Arrest — Action  in  rem — Ouarantee—IAg  alibi 
pendens — Staying  proceedings — Bail. — A  British  and 
a  German  ship  came  into  collision  near  Rotterdam. 
The  agents  at  Rotterdam  of  the  owners  of  the  two 
vessels  exchanged  written  agreements  on  behalf  of 
tiie  respective  captains  to  give  bail  to  the  extent  of 
50,000  guilders  to  answer  the  damages,  interest, 
and  expenses  to  which  the  captains  might  be 
condemned  in  virtue  of  the  sentence  of  a  competent 
court,  and  for  the  purpose  of  serving  the  writ  the 
domicil  of  the  captains  was  stated  to  be  at  the 
offices  of  the  respective  agents.  The  agents  also 
procured  from  Ooyd's  surveyor  at  Rotterdam  an 
estimate  of  the  amount  of  damages  sustained  by 
each  vessel,  but  owing,  it  was  alleged,  to  the  owners 
of  the  Gherman  ship  insisting  on  this  estimate  being 
conclusive,  further  negotiations  between  theparties 
fell  through ;  and  on  the  arrival  of  the  German 
ship  in  this  country  she  was  arrested  in  an  action  in 
rem  at  the  suit  of  the  owners  of  the  British  ship. 

The  owners  of  the  Gkrman  ship  moved  the  court 
for  an  order  for  her  release  and  a  stay  of  all  pro- 
ceedinffs. 

Held,  that  the  guarantee  was  no  bar  to  the  action 
in  this  country,  the  vessel  not  having  been  arrested 
in  Holland,  and  there  being  no  legal  proceedings 
pending  there. 

The  Christiansborg,  [1885]  10  P.  D.  141,  dis- 
tinguished.—** Mawnhbim,"  Thb,  P.D.  &  Ad.D. 

2.  Average  bond — Average  statement — No  duty  to 
employ  an  average  stater. — Where,  by  an  average 
bond  executed  at  the  port  of  discharge,  consignees 
of  cargo  undertook  to  furnish  to  the  shipowners  a 
correct  account  and  particulars  of  the  viuue  of  the 
goods  delivered,  in  order  that  the  amount  of  average 
contribution  to  which  they  were  liable  might  be 
ascertained  and  adjusted  **  in  the  usual  manner," 

Held,  that  these  words  did  not  imply  as  a  condi- 
tion of  the  obligation  that  the  shipowners  should 
employ  an  average  stater  at  the  port  of  discharge. 

Simonds  v.  WhiU,  [1824]  2  B.  &G.  805,  explained. 

A  shipowner  may  make  out  his  own  average 
statement,  and  is  not  bound  to  employ  an  average 
stater  either  at  the  port  of  discharge  or  elsewhere. 
— Wayxbtbeb  Sailino  Ship  Co.  v.  Lovb,  P.C. 

3.  Average — OenenH    average^Ship   disabled  on 
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voyage — Necessary  repairs — Damage  to  cargo.  —  A 
ship  rendered  nxmavigable  by  an  accident  in  the 
oouTBe  of  the  voyage  may,  while  lying  in  harbour 
perfectly  water-tight  and  with  her  cargo  nninjured, 
be  in  pml  so  as  to  make  any  mmsnal  act  done  with 
her  to  render  her  once  more  navigable  a  general 
average  act,  and  any  damage  incidental  to  such  act 
a  general  average  loss. 

The  ff.  G.  was  on  a  voyage  from  B.  A.  to 
London.  While  leaving  B.  A.  she  bumped  on  the 
harbour  bar.  On  coming  outside  the  harbour  of 
L.  P. — a  station  at  which  she  was  to  coal — she 
became  unnavigable  owing  to  her  screw  going 
wrong.  She  was  towed  into  the  harbour.  A  large 
part  of  her  cargo  was  perishable,  and  there  was  no 
proper  accommodation  for  stowing  it  at  L.  P.  The 
master,  in  order  to  repair  the  screw,  tipped  her  by 
the  head  (with  cargo  still  ou  board)  by  filling  the 
fore  ballast  tanks  with  sea-water,  and  emptying 
the  stem  tanks.  Unknown  to  the  captain,  one  of 
the  pipes  through  which  the  fore  tanks  were  filled 
was  fractured,  and  the  sea-water  going  through  it 
escaped  into  the  cargo.  The  plaintiffs'  goods  were 
inji^ed. 

Meld,  that,  while  lying  in  L.  P.  harbour,  the 
ship  and  cargo  were  in  peril;  that  the  master's 
act  in  tipping  the  ship  by  the  head  was  a  general 
average  act;  and  that  the  damage  to  plaintiffs' 
goods  was  a  general  average  loss. — MoCall  v, 
HOITLDBB,  Q,B.D. 

4.  BiU  of  Lading — EoccepUd  perils — Restraint  of 
princes — Oontra^nd  of  war — Risk  of  seizure — Oon- 
trad  of  carriage  partly  performed — Jvuiification  of 
refusal  to  completed—The  plaintiffs  shipped  goods 
which  were  contraband  of  war  on  the  defendants' 
ship  for  carriage  from  London  to  Yokohama  under 
a  bill  of  lading  containing  the  exception  of '  *  restraint 
of  princes,"  and  also  a  special  clause  that  **  if  the 
entering  of  or  discharging  in  the  port  (of  discharge) 
shall  be  considered  by  the  master  unsafe  by  reason 
of  war  •  .  •  the  master  may  land  the  g^oods  at 
the  nearest  eaie  and  convenient  port."  The  ship 
also  carried  goods  belonging  to  other  shippers.  In 
the  course  of  her  voyage  the  ship  arrived  at  Hong 
Kong,  and  on  tiie  day  of  her  arrival  there  war  was 
declared  between  China  and  Japan.  There  were  at 
that  time  several  Chinese  war- vessels  in  and  round 
the  port  of  Hong  Kong,  and  if  the  master  had 
attempted  to  sail  thence  with  the  plain  tiffa'  goods 
on  board  there  would  have  been  a  serious  danger 
of  their  beinff  seized  and  confiscated.  The  master 
accordingly  landed  them  there.  In  an  action 
for  breadi  of  contract  to  carry  the  goods  to  Yoko- 
hama: 

Held,  (1)  that  the  risk  of  the  goods  being 
seized,  if  attempted  to  be  carried  further,  amountica 
to  a  *' restraint  of  princes"  within  the  exception; 
(2)  that  such  risk  of  seizure,  on  the  vovage  be- 
tween Hong  Kong  and  Yokohama,  rendered  the 
''entering  of  or  discharging  in  the  port"  of 
Yokohama  unsafe  within  the  meaning  of  the 
special  clause;  and  (3)  that  the  master's  duty 
to  take  care  of  the  cargo  justified  him,  apart 
from  any  exceptions  in  the  bill  of  lading,  in 
laiidin^  the  plaintiffs'  goods  where  he  md, — 
NoBEKS  Explosives  Co.  v.  Jenkins  &  Co.,  Q.B.D, 

5.  Bill  of  lading — Proceedings  in  foreign  court — 
Sale  of  ship  in  foreign  port—Judgment  in  rem. — A 
ship,  the  property  of  an  English,  company  sailed  to 
Bombay.  "VHiilst  at  Bom^y  for  the  purpose  of 
taking  in  cargo,  her  master,  by  the  fraud  of  the 
companv's  manager  there,  was  induced  to  sign 
bills  of  lading  ^or  goods  which  had  not  been  plaoBd 
on  board.    These  bills  were  endorsed  for  value  to 


an  English  bank.  The  ship  sailed  for  Hamboig, 
but  in  the  meantime  a  petition  to  wind  up  the  oom- 
pany  was  presented  in  England,  and  a  winding-ap 
order  was  made  on  the  very  day,  but  a  few  honn 
before,  the  ship  arrived  at  EEamburg.  On  her 
arrival  there  she  was  arrested  by  the  Court  of 
Hamburg  on  the  information  of  the  bank,  and  that 
court  heM  that  by  German  law  the  bills  of  huling 
were  conclusive  as  against  the  company,  sod 
ordered  the  ship  to  be  sold.  The  ship  was  sold  for 
a  sum  less  than  the  amount  of  the  bank's  daim, 
and  the  Court  of  Hamburg  paid  over  the  prooeedi 
of  the  sale  to  the  bank.  The  company  then  brought 
an  action  in  the  Queen*s  Bench  Division  against 
the  bank,  claiming  that  the  money  paid  to  the  bank 
by  the  German  court  was  money  had  and  received 
by  the  bank  to  the  use  of  the  company  for  distriba* 
tion  amongst  their  creditors. 

Held,  affirming  the  judgment  of  Collins,  J.,  that 
the  proceeding^  in  the  German  court  were  pro- 
ceedings in  remt  and  that  the  judgment  of  that 
court  was  therefore  goiod  against  the  world ;  that 
the  money  received  by  the  bank  was  not  subject  to 
any  trust  in  favour  of  the  creditors  of  the  company, 
and  that  therefore  the  company  could  not  recover. 
—Minna  CRAia  Steamship  Co.  v.  Chabtbbid 
Mercantile  Bane  of  India,  G,A,,  338. 

6.  Charter-party  —  Bill  of  lading — Damage  to 
cargo— Liberty  to  fill  up  for  steamer* s  benefit— 
Deviation. — By  charter-party  the  defendant's  vessel 
was  to  load  a  cargo  of  wheat  at  Marianoj^e  f or 
Gibraltar  for  orders  for  a  port  in  the  United  JBong- 
dom  or  on  the  continent  between  Havre  and  Ham- 
burg, the  master  of  the  vessel,  to  avoid  heing 
frozen  in  at  the  port  of  loading,  to  be  "  at  liberty 
to  leave  •  •  .  with  part  cargo,  and  to  fill  up 
for  steamer's  benefit  at  any  open  Black  Sea,  AiofF 
or  Mediterranean  port  for  United  Kingdom,  Con- 
tinent or  Mediterranean;  but  in  case  of  leaving 
witii  part  cargo  the  steamer  shall  oomnlete 
the  voyage  as  if  a  full  cargo  had  beoi 
loaded.    .    •    ." 

The  master,  under  this  liberty,  left  Marianople 
with  part  of  the  cargo  of  wheat,  and  proceeded  to 
Novorossisk,  where  he  filled  up  for  steamer^s  benefit 
with  linseed.  At  Gibraltar  he  was  ordered  to 
deliver  the  wheat  at  Cardiff;  but  he  first  proceeded 
to  King's  Lynn,  and  there  discharged  the  linseed. 
On  the  way  between  King's  Lynn  and  Cardiff  the 
wheat  was  damaged  by  fire.  The  plaintiff^  who 
were  holders  of  the  bill  of  lading  incorporating  the 
conditions  of  the  charter-party,  sued  the  defendanti 
for  the  damage. 

Held,  that  the  defendants  were  liable  as,  between 
King's  Lynn  and  Cardiff,  they  had  beoome 
insurers  of  the  consignees  of  the  wheat,  for, 
though  the  usual  exceotions  in  the  bill  of  lading 
and  diarter-party  would  have  covered  the  loss  if  it 
had  occurred  in  Uie  ordinary  course  of  the  yoyacei 
the  defendants  were  not  entitled  to  deviate  d? 
taking  the  wheat  round  by  King's  Lynn,  and  coold 
only  discharge  the  linseed  at  a  port  on  the  way.— 
"  DuNBBTH,"  The,  P.D.  <fe  Ad.D. 

7.  Charter-party — Construction  —  Salvage  sertiffi 
— Limits  of  deviation. — By  a  charter-party  the  ship- 
owners agreed  to  supply  the  charterers  with  five 
steamers,  to  load  between  August  and  Deoemhtr 
inclusive,  as  nearly  as  possible  a  steamer  a  month, 
at  an  agreed  foreign  port,  the  charterers  under- 
taking to  supply  cargo  within  twenty-four  houraof 
notice  of  each  ship*s  arrivaL  The  charter-paz^ 
expressly  excepted  perils  of  the  sea,  and  allowed 
towage  services. 

The  S.  1  should  hate  arrived  at  the  agreed  poii 
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on  or  abont  the  23rd  of  September,  but  did  not  as 
a  fact  arrive  until  the  8th  or  9th  of  Ootober,  owine 
to  heavy  weather.  The  8,  2  arrived  at  her  agreed 
time,  on  the  12th  of  October,  and  gave  notice  the 
same  day  that  she  was  ready  to  receive  cargo. 
None  was  tendered  to  her  until  the  24th  of  Octol^r, 
there  not  being  sufficient  labour  at  the  port  to  load 
more  than  one  steamer  at  a  time.  In  an  action  for 
damages  by  the  owners  for  the  detention  of  The 
5.2, 

Held  (affirming  the  award  of  the  arbitrator  and 
the  decision  of  the  Divisional  Court),  that  the 
owners  were  entitled  to  damages. 

The  8.  3,  on  her  voyage  out,  fell  in  with  a 
disabled  steamer  and  towed  her  to  Mauritius  on  a 
salvage  service.  Such  towage  was  out  of  the  course 
of  the  voyage,  and  delayed  the  arrival  of  the  vessel 
for  three  weeks.  The  arbitrator  found  that  the 
towage  service  was  not  such  as  to  frustrate  the 
object  of  the  adventure  as  between  the  charterers 
and  the  owners,  and  awarded  damages. 

Held,  by  the  Court  of  Appeal,  that  such  a  salvage 
service  was  an  allowable  deviation  within  the 
meaning  of  the  charter-party,  and  that  the  char- 
terers were  bound  to  present  cargo  on  the  arrival 
of  The  8.  3.— Potter  v.  Bttbebll,  (7.-4.,  145. 

8.  Charter-party — Delay  in  loading — "  Weather- 
working  daya  * — Mode  of  commutation — Demurrage* 
—A  charter-party  provided  tnat  cargo  should  oe 
loaded  at  a  certain  rate  per  weather- working  day. 
On  certain  days,  owing  to  bad  weather,  cargo  could 
only  be  loaded  for  a  few  hours. 

Held,  that  the  time  so  occupied  in  loading  cargo 
was  not  to  be  reckoned  against  the  charterers  as  a 
whole,  but  as  a  part  only,  of  a  weather-working 
day* 

Where  work  is  stopped  by  bad  weather,  but  a 
substantial  quantity  of  work  is  done,  though  not 
amounting  to  half  a  day,  it  is  to  be  reckoned  as 
half  a  day ;  where  substantially  more  than  half  a 
day's  work  is  done,  though  not  amounting  to  a 
whole  day,  it  is  to  be  counted  as  a  whole  day; 
no  smaller  fraction  than  half  a  day  shoidd  be  taken 
into  the  calculation.— Braitokelqw  Steamship  Co. 
V.  Lahpobt,  Q.B.D. 

9.  Charter-party — Demurrage — Place  of  discharge 
—**  Beady  to  discharge.** — By  a  charter-party  a 
steamer  when  loaded  with  coal  was  to  proceed  to 
a  certain  port,  **  and  as  usual  and  customary  deliver 
the  same  always  afloat  to  the  order*'  of  the 
charterers  ''alongside  any  store  craft  steamer 
depot  ship  wharf  or  arsenal.  •  •  •  Time  for 
deuvery  to  count  when  steamer  is  ready  to  dis- 
charge." There  was  only  one  customary  place  of 
discharge  at  the  port  in  question,  and  when  the 
steamer  arrived  at  the  port  that  place  was  occupied. 
In  an  action  for  demurrage. 

Held,  that  the  steamer  was  not  ''  ready  to  dis- 
charge," and  that  the  time  for  delivery  did  not 
therefore  commence  until  she  was  at  the  customary 
plaoe  of  discharge  in  the  port. — Sandebs  v,  Jen- 
Knrs,  Q.B.D. 

10.  Charter-party — Discharge  of  timber  cargo— 
Cugtom — Inconsistency  with  contract—**  To  he  taken 

from  alongside  at  merchants*  expense,** — A  custom 
that,  in  discharging  long  lengths  of  timber  from  a 
ship,  the  shipowner  is  bound  to  put  the  timber 
into  lighters  Drought  alongside  by  the  consignees 
is  not  inconsistent  with  a  charter-party  which  pro- 
vides that  the  timber  shall  be  taken  from  alongside 
at  merchants'  expense. — Aktiebelkab  Helios  v. 

EXMAV,  C.A. 

11.  Charter-party— Accepted  perila^Oauses  beyond 


charterers*  control  —  Demurrage, — ^The  words  **or 
other  causes  beyond  their  oontrol "  in  the  exception 
clause  of  a  charter-party  do  not  relieve  the 
charterers  from  liability  for  demurrage,  where  the 
delay  arose  from  the  disorganization  of  workmen  at 
the  factory  of  the  vendors  of  goods  when  such  dis- 
organization could  have  b^n  avoided  if  the 
charterers  had  in  the  first  instance  made  a  better 
bargain  with  the  vendors.  — Biohabdson  AND 
Samuels  Co.,  Be,  Q,B,D. 

12.  Charter-party  —  Inherent  vice — ** Damaged** 
cargo,— The  TOBsteT  of  the  plaintiffs'  vessel  signed 
bills  of  lading  for  cargo  as  ''in  good  order  and 
weU  conditioned  ...  to  be  delivered  in  the 
like  good  order  and  condition"  subject  to  the 
usual  exception  as  to  perils  of  the  seas,  and  (by 
incorporation  of  the  charter-party)  with  the 
further  condition  that  the  balance  of  freight  was 
payable  "  on  right  delivery  of  cargo  less  vialue  of 
cargo  •  .  •  damaged  .  •  •  not  covered" 
by  the  exception. 

The  cargo  consisted  of  fresh  cut  deals,  shipped, 
as  usual  at  the  port  of  loading,  without  regard  to 
the  weather,  which  at  the  time  was  wet.  i)uring 
the  voyage  part  of  the  cargo  became  tainted,  dis- 
coloured, and  out  of  condition.  In  an  action  for 
balance  of  freight, 

Held,  that  the  defendants,  the  holders  of  the 
bills  of  lading,  were  not  entitled  to  deduct  the 
amount  of  the  deterioration  of  the  cargo  from  the 
balance  of  freight,  as  the  word  "damaged'* 
referred  to  damaee  due  to  breach  of  contract  by 
the  shipowner,  and  did  not  include  damaee  arising 
from  want  of  power  in  the  cargo  to  bear  the 
ordinary  transit  in  a  ship. — "Baeoobe,"  The, 
P,D.  4k  Ad.D. 

13.  Collision— Article  IS  of  the  regtdoHons  for  pre' 
venting  —  Reasonable  delay,  —  Artiole  18  of  the 
Begulations  under  the  Merchant  Shipping  Act, 
which  says,  "Every  steamshi|>  when  approachinsr 
another  ship  so  as  to  involve  risk  of  collision  shau 
slacken  her  speed  or  stop  and  reverse  if  necessary," 
is  sufficiently  complied  with  though  a  delay  of  a 
few  seconds  has  occurred. 

The  Court  is  not  bound  to  hold  that  compliance 
must  be  made  the  very  moment  when  danger 
becomes  apparent. 

The  Emmy  Haase,  [1884]  9  P.  D.  81,  approved. 
— "Nqapoota,"  TmBjP.a 

14.  Collision  at  anchor — Duty  of  colliding  vessel — 
Duty  at  anchor — Onus  probandi. — ^When  a  vessel 
under  way  comes  into  collision  with  a  vessel  at 
anchor  exiiildting  a  proper  light,  the  onus  is  on 
her  to  justify  her  conduct.  She  cannot  bet  excused 
when  it  is  shown  that  she  had  not  a  sufficient  look- 
out. The  vessel  at  anchor  is  also  bound  to  keep  a 
competent  person  on  watch,  whose  duty  it  is  to  see 
that  the  anchor  Ught  or  lights  are  properly 
exhibited,  and  to  do  everything  in  his  power  to 
avert  or  minimize  a  collision.  H  that  person  acts 
in  error  of  judjg;ment,  when  placed  by  the  colliding 
vessel  in  a  position  of  difficulty  calling  for  instant 
decision,  he  is  entitled  to  favourable  consideration, 
and  it  must  be  shown  that  any  alternative  course 
would  have  prevented  or  mitigated  the  collision. — 
The  IfARY  Tug  Co.  v.  Bbitish  India  Steah 
Navigation  Co. ;  "Meanatohy,"  The,  P,C. 

15.  Collision  —  Compulsory  pilotage  —  Distressed 
seamen — Paesengers — Merchant  8hipping  Act,  1894 
(57  &  58  Vict,  c,  60),  ss,  190-193,  625,  627.— Dis- 
tressed seamen  shipped  under  an  order  of  a  British 
consular  officer  at  a  foreign  port,  pursuant  to  the 
Merchant  Shipping  Act,  1894,   ••   192,   ve  not 
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''passeDgen"  within  tbe  meaning  of  section  625 
of  the  Act,  which  exempts  ships  nsTigating  within 
the  limits  of  the  port  to  which  they  belong  *'  when 
not  carrying  passengers  "  from  compulsory  pilot- 
age in  the  Ix>ndon  district  and  in  the  Trinity  House 
outport  districts. 

Where,  therefore,  a  collision  occurred  in  the 
Biver  Thames,  within  the  limits  of  the  port  of 
London,  between  a  barge  and  a  steamer  belonging 
to  that  port  which  carried  five  distressed  seamen 
shipped  under  an  order  of  the  British  consul  at 
Leghorn,  and  a  Trinity  House  pilot  who  was  in 
charge  of  the  steamship  was  found  solely  to  blame 
for  the  collision,  it  was 

^  Held,  that  the  owners  of  the  steamship  were 
liable  for  the  damage  done  to  the  bar^e,  as  the 
steamship  was  not  under  compulsory  pilotage. — 
"  Clymbne,"  Thb,  P.D.  it  Ad.D. 

16.  Collision — Narrow  channel — Proper  course  of 
navigation — Begulationa  for  Preventing  Collisions  at 
Sea,  art.  21. — The  channel  between  the  Foulness 
or  Whitaker  and  the  Middle  Sands  at  the  entrance 
to  the  Biver  Thames  is  a  narrow  channel  within 
the  meaning  of  article  21  of  the  Begulations  for 
Preventing  Collisions  at  Sea,  and  an  inward-bound 
vessel  navigating  such  channel  contravenes  article  21 
if  she  passes  the  Swin  Middle  Lightship  on  her 
starboard  hand. 

Owing  to  alterations  effected  by  the  Trinity 
House  in  the  lighting  of  the  Swin  Channel  the 
rule  laid  down  in  the  case  of  The  Minnie,  [1894] 
P.  336,  no  longer  applies.—"  Oporto,"  Thb,  P.D. 
ik  Ad.D. 

17.  Collision — Newport  Harbour  Bys'laws,  art, 
13. — By  article  13  of  the  Newport  Harbour  Bye- 
laws,  1894 :  "  Every  vessel  shall,  unless  prevented 
by  stress  of  weather,  be  brought  into  and  be  taken 
out  of  the  harbour  to  the  right  of  mid-channel.'* 

Held,  by  the  Court  of  Appeal  (Lord  Esher,  M.B., 
and  A.  L.  Smith  and  Bigby,  L.JJ.),  that,  in  order 
to  comply  with  this  bye-law,  every  vessel  proceed- 
ing inward  from  sea  must  keep  outside  the  southern- 
most of  the  buoys  marking  the  channel  at  the 
entrance  to  the  Biver  IJsk  until  she  can  round  in  on 
her  proper  side  between  the  buoys. — "WmSTAN- 
LBY,^'  The,  C.A. 

18.  Collision — River  Tyne  Begulations,  1884,  Jye- 
law  20. — The  plaintiff's  outgoing  ship  and  the 
defendant's  incoming  ship  came  into  collision  in  the 
daytime  about  on  the  line  of  lights  a  quarter  of  a 
mile  outside  the  pierheads  of  the  Biver  Tyne. 
Bye-law  20  of  the  Begulations  of  the  Biver  Tyne 
Commissioners  provides  that  "every  vessel  shall 
•  .  •  be  brought  into  port  to  the  north  of  the 
mid-channel,  and  be  taken  out  to  the  south  of  the 
mid-channel." 

Held,  that  the  defendant's  ship  had  not  infringed 
bye-law  20,  as  it  had  left  the  plaintiff's  ship  si^- 
cient  room  to  go  out  and  pass  to  the  southward, 
provided  the  outgoing  ship  had  seen  the  incoming 
ship  over  the  pier  and  acted  as  soon  as  possible. 

The  Harvest,  11  P.  D.  90,  discussed.— "  Jomr 
O'ScoTT,"  The,  P.D.  &  Ad.D. 

19.  Damages  —  Contract  overriding  limitation  of 
liability — Merchant  Shipping  Act  Amendment  A<i, 
1862  (25  &  26  Vict.  c.  63),  s.  64.— Two  yachts  were 
entered  by  their  respective  owners  for  a  club  race, 
each  owner  undertaking  with  the  dub  to  be  bound 
by  the  club  sailing  rules.  By  the  rules  the  owner 
of  any  yacht  disobeying  any  of  the  rules  was  to  be 
liable  for  "  all  damages  arising  therefrom."  One 
of  the  yachts  in  breach  of  a  sailing  rule,  through 
improper  navigation  without  the  actual  fault  or 


privity  of  the  owner,  ran  into  and  sank  the  other 
yacht. 

Held,  that  there  was  a  contract  between  the 
owners  upon  which  the  owner  of  the  damaged 
yacht  could  sue  the  owner  of  the  other,  and  that 
upon  the  true  constrnotion  of  the  rules  the  words 
"  idl  damages  "  excluded  the  operation  of  section  54 
of  the  Merchant  Shipping  Act  Amendment  Act, 
1862,  which  limited  the  liability  to  £8  per  ton. 

The  decision  of  the  Court  of  Appeal,  43  W.  B. 
498,  [1896]  P.  248,  affirmed.— Claukb  v.  Duir- 
EAvmr  (Earl),  "  Sataiota,"  Thb,  H.L. 

20.  Harbour  —  Obstruction —  Wreck — Bemowd^ 
Owner — Liability  Jor  expenses— Aire  and  Colder 
Navigation  Act,  1889  (62  &  63  Vict.  c.  cxxii.),  s.  47 
— Summary  remedy. — Section  47  of  the  Aire  and 
Calder  Navigation  Act,  1889,  which  incorporates 
the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847 
(10  &  11  Vict.  c.  27),  provides  that,  if  any  vessel 
shall  be  sunk  in  any  part  of  the  navigation,  and  the 
owner,  or  person  in  charge,  shall  not  remove  it,  it 
shall  be  lawful  for  the  undertakers  to  remove  it, 
and  recover  the  expenses  of  such  removal  from  the 
"  owner  "  in  a  court  of  summary  jurisdiction. 

Held,  that  the  remedy  being  presoribed  by  the 
section  which  gave  the  right  to  recover  the  ex- 
penses, it  was  not  competent  for  the  undertakers  to 
recover  them  by  action  in  the  High  Oonrt,  and,  in 
any  case,  an  owner  of  a  sunken  ship  who  hsd 
abandoned  it  to  the  underwriters  aa  a  total  loss 
before  any  expenses  had  been  incurred  was  not 
"  the  owner  "  within  the  meaning  of  the  section.— 
Bakragloxtgh  t;.  Bbowk,  H.L. 

21.  Harbour  auihority—Totoage—Ribhle  Navigor 
tion  Act,  1883  (46  &  47  Vict.  c.  caw.).— The  defend- 
ants were  tiiie  port  and  harbour  authority  for  the 
port  of  Preston,  and  as  such  made  a  charge  for 
towage,  only  allowing  tugs  licensed  by  them  to 
tow  within  the  harbour,  and  by  the  terms  of  the 
towage  contract  the  master  and  crew  of  the  tog 
became  servants  of  the  tow.  The  plaintiff's  ship, 
in  a  pilot's  charge,  was  being  towed  up  the  Biver 
Bibble  by  a  tug  of  the  defendants,  preceded  bv  two 
other  vessels,  each  in  charge  of  a  ^ot  and  beiiig 
towed.  The  three  vesseLs  started  m  due  time  to 
save  the  tide,  and  fallowed  each  othar,  the  channel 
being  narrow.  From  some  unexplained  cause  the 
tug  chartered  by  tiie  defendants  to  tow  the  lesdisK 
vessel  slowed  down,  and  took  over  an  hour,  instesd 
of  thirty-five  minutes,  to  do  the  last  five  miles. 
The  water  in  the  meantime  fell,  and  the  plaintiffi 
barque,  which  was  the  last  and  deepest  of  the 
three,  on  arriving  at  the  shallowest  part,  grounded 
and  remained  fast.  In  fui  action  for  the  damage  so 
sustained. 

Held,  by  the  Court  of  Appeal  (reversing  the 
decision  of  the  President),  that  the  defendants  were 
liatde,  as  they  had  failed  to  rebut  the  primd  fade 
case  against  them  of  negligence  in  obstructing  the 
fairway,  for  it  was  an  implied  term  of  the  contrw^ 
between  the  plaintiff  and  the  defendants  that  the 
defendants  would  take,  and  it  lay  on  them  to  show 
that  they  had  taken,  reasonable  care  to  supply  s 
properly-equipped  leading  tug,  so  as  to  enaole  the 
string  of  vessels  to  get  up  safely  on  the  one  tida-* 
**  Batata,"  The,  C.A. 

22.  Light  dues — Measurement  of  Umnage^Dt*^ 
cargo—*'  Goods  "  —  Hordes  and  cattle  —  Merckaat 
Shipping  Act,  1876  (39  &  40  Ftc*.  c.  80),  s.  28.--By 
section  23  of  the  Merchant  Shipping  Act,  1876,  if 
any  ship  carries  as  deck  cargo  timbers,  stores,  or 
other  goods,  all  dues  payable  on  the  ship's  toonsf^ 
shall  be  payable  as  if  there  were  added  to  the  shqt'i 
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registered  tonnage  the  tonnage  of  the  space  ooou- 
pied  by  such  goods.  The  space  so  occupied  shall 
De  deemed  to  be  the  space  limited  by  the  area 
ooenpied  by  the  goods,  and  by  straight  lin^s  enclos- 
ing a  rectangular  space  sufficient  to  include  the 
goods. 

Held,  that  live  animals  carried  on  deck  were 
"  goods  "  within  the  meaning  of  the  section ;  and 
that  the  space  to  be  measured  was  not  the  actual 
sheds  occupied  by  them,  but  a  rectangular  space  no 
larger  than  was  reasonably  necessary  to  enclose  the 
animals,  allowing  reasonable  facibties  for  their 
movements. — Biohmond  Hill  Steamship  Co.  v, 
Tbihity  Hottsb  Coepokatiow,  <7.il.,  6. 

23.  Maritime  lien — Damage  hy  collision — Mort'^ 
gagee — ScoUandy  Law  of. — ^The  maritime  law  of 
Scotland  beine  the  same  as  that  of  England,  the 
law  of  Scotland  recognizes  a  maritime  lien  in  cases 
of  collision. 

In  order  to  render  a  ship  liable  to  a  maritime 
lien  for  injury  caused  the  snip  itself  must  be  the 
instrument  which  causes  the  damage. 

The  Bold  Buccleugh,  [1851]  7  Moo.  P.  0.  267, 
approved.— OxTBRiE  v.  MgKnioht,  H.L.  (5c.). 

24.  Master — Seaman — Discharge  at  foreign  port — 
Maintenance  and  passage  home — Deposit  of  sum  with 
consular  officer — Merchant  Shipping  Act,  1894  (67  & 
68  Vict.  c.  60),  s,  186,  suh-section  2  (d).— The  plain- 
tifiTs  service  as  a  seaman  on  board  a  ship  of  the 
defendants  having  terminated  at  a  foreign  port,  the 
master  attended  before  the  British  consul  m  order 
to  comply  with  section  186,  sub-section  2  (d),  of  the 
Merchant  Shipping  Act,  1894,  which  enacts  that 
under  such  circumstances  the  master  may  '*  deposit 
with  the  consular  officer  such  a  sum  of  money  as  is 
by  the  officer  deemed  sufficient  to  defray  the  ex- 
penses of  '*  the  seaman's  maintenance  and  passage 
home."  The  consul  fixed  a  sum,  which  the  master 
paid,  and  the  consul  gave  the  plaintiff  a  voucher 
for  his  passage  home,  which,  however,  did  not  in- 
clude his  maintenance  on  board. 

Held,  that  the  master  had  complied  with  the 
statute,  and  that  no  action  lay  at  the  suit  of  the 
seaman  against  the  shipowners  to  recover  the 
expenses  of  his  maintenance  during  his  passage 
home. 

Judgment  of  Collins,  J.,  ante,  p.  663,  affirmed. — 
Edwabdb  v.  Stbbl,  CA.,  689. 

26,  Necessaries  —  Bunker  coal  —  Master* e  lien  — 
Merchant  Shipping  Act,  1894,  s.  167.— The  defen- 
dants, owners  of  a  steamship,  transferred  it  to 
a  Glasgow  firm  by  a  contract  under  which  the 
defendants  were  to  remain  the  registered  owners. 
The  Glasgow  firm  appointed  the  plaintiff  master, 
who,  without  notice  of  the  contract,  whilst  on  a 
voyage,  drew  two  bills  of  exchange  on  the  Glasgow 
firm  for  bunker  coal.  The  bills  were  dishonoured, 
and  the  Glasgow  firm  becoming  insolvent  the 
defendants  as  unpaid  vendors  took  possession  of  the 
vessel.  The  defendants  then  settled  with  the 
plaintiff  an  action  in  rem  brousht  in  the  name  of 
the  plaintiff  by  the  coal  merchants  for  lien  for 
necessaries  (the  coal)  under  section  167  of  the 
Merchant  Shipping  Act,  1894. 

Held,  that  the  settlement  of  the  action  was  void 
as  against  the  coal  merchants  to  whom  the  plaintiff 
was  liable  on  the  bills,  although  the  coals  were 
supplied  on  the  credit  of  the  Glasgow  firm  and  not 
of  the  defendants  whose  property  the  ship  was. — 
"  EiPON  City,"  The,  P.D.  £  Ad.D. 

26.  Passage  broker  —  Contract  ticket  —  Merchant 
Shipping  Act,  1894  (67  &  68  Vict.  c.  60),  ss.  320, 
341,  342.- Section  341  (1)  of  the  Merohant  Shipping 


Act,  1894,  which  defines  a  passage  broker  to  be  a 
"  person  who  sells  or  lets,  or  agrees  to  sell  or  let, 
or  is  in  anywise  concerned  in  the  sale  or  letting  of 
steerage  passages  in  any  ship  proceeding  from  the 
British  Islands  to  any  place  out  of  Europe  not 
within  the  Mediterranean  Sea,"  refers  to  a  sale  or 
letting  of  a  passage  oommenoinff  at  a  definite  time 
for  a  specified  voyage  in  a  named  ehip. 

Section  320,  which  enacts  that  **  if  any  person 
.  •  .  receives  money  from  any  person  for  or  in 
respect  of  a  passage  as  a  steerage  passenger  in  any 
ship  .  •  .  proceeding  from  the  British  Islands 
to  any  port  out  of  Europe  and  not  within  the 
Mediterranean  Sea,  he  shall  give  to  the  person 
paying  the  same  a  contract  ticket  .  •  •  ," 
reien  to  a  receipt  of  money  paid  for  a  specified 
passage  commencing  at  a  fixed  time  in  a  named 
&ip. 

A  person  not  a  duly  qualified  passage  broker 
within  section  342  contracted  for  the  sum  of  £22  to 
send  a  lad  from  Liverpool  to  Canada  and  to  place 
him  as  pupil  upon  a  farm  in  Ontario.  He  procured 
from  a  properly  qualified  passage  broker  a  steerage 
passage  in  a  steamship  from  Liverpool  to  Quebec 
together  with  a  contract  ticket.  He  received  no 
commission  upon  the  sale  of  the  ticket,  nor  did  he 
make  any  direct  profit  out  of  it. 

Held,  that  neither  the  original  contract  nor  the 
contract  ticket  was  a  sale  or  letting  of  a  passage 
within  the  meaning  of  section  341  so  as  to  make 
the  person  liable  to  a  penalty  under  section  342. 

Held,  also,  that  in  procuring  the  contract  ticket 
the  person  was  not  *' concerned  in  the  sale  or 
lettine  of  a  passage  "  within  section  341. 

HeS,  also,  that  the  person  was  not  guilty  of  an 
offence  under  section  320.— Mo&Risd  v.  Howdbn, 
Q.B.D.,  221. 

27.  Pilot — Compulsory  pilotage — Exemption — Ship 
trading  from  port  in  Great  Britain  to  port  in  Europe 
north  and  east  of  Brest — Merchant  Shipping  Act, 
1894  (67  &  68  Vict.  c.  60),  s.  626  (3).— A  ship 
engaged  on  a  voyage  from  the  River  Plate  to 
Rotterdam  with  a  general  cargo  had  liberty  to 
carz^  some  cattle  to  London.  Having  landed  the 
cattle  in  London,  she  was  proceeding  on  her  way 
to  Rotterdam  in  charge  of  a  pilot,  when  she  came 
into  collision  with  another  ship  within  the  London 
district  In  proceedings  against  her  for  damage, 
the  plea  of  compulsory  pilotage  was  set  up. 

Held,  that  the  ship  was,  at  the  time  of  the 
collision,  a  ship  tradmg  from  a  port  in  Great 
Britain  within  the  London  district  to  a  port  in 
Europe  north  and  east  of  Brest  within  the  meaning 
of  section  626  (3)  of  the  Merchant  Shipping  Act, 
1894,  and  that  she  was  therefore  exempt  from  com- 
pulsory pilotage. 

Courtney  v.  Cole,  36  W.  E.  8,  19  Q.  B.  D.  447, 
followed. 

Decision  of  the  Court  of  Appeal,  ante^  p.  38, 
[1896]  P.  281,  affirmed.—"  Rutland,"  Thb,  H.L, 

28.  Salvage — Award-^PtincipUs  of  assessment.^' 
Although  there  is  no  rule  entitling  the  salvors  of  a 
derelict  vessel,  as  of  right,  to  a  moiety,  or  other 
specific  proportion,  of  the  value  of  the  property 
salved,  and  the  reward  is  to  be  assessed  upon  the 
same  principles  as  in  other  oases  of  salvasre,  still 
there  are  usually  present,  in  the  case  of  a  derelict, 
at  least  three  special  elements  which  tend  to 
enhance  the  award— namely,  the  high  deffree  of 
danger  to  which  the  property  to  be  salved  is 
exposed,  the  difficulty  of  approaching  the  derelict 
vesi^  without  any  aid  in  boarding  her,  and  the 
necessity,  when  taking  her  in  tow,  of  supplying 
men  to  steer  her,  thereby  exposing  som^  of  the 
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Balvon  to  additional  risk,  and  renderine  the  salving 
vessel  short-handed.—'*  Janet  Ootjbt,"*  Thb,  P.D, 
&  Ad.D. 

29.  Salvage — Qaantam  meruit— CDn^roct  entered 
into  with  ahipmaster  as  agent  for  pctssengen — Non^ 
liability  of  owner  o/pcusenger  ahio — Delay  or  devia^ 
tion, — ^There  is  no  implication  oi  law  making  the 
master  of  a  wrecked  passenger  ship  the  agent  of  his 
owner  to  enter  into  a  contract  on  his  bdialf  for  the 
passengers  to  be  carried  on  in  another  ship  where 
the  passengers  sent  on  have  been  landed  urom  the 
wreck  at  a  spot  where  they  are  in  no  danger  of 
losing  their  lives  from  ezposore  or  want  of  food  or 
water,  and  cannot  imder  their  passenger  tickets 
claim  axxy  damages  for  delay  or  detention. — *'  Mabi- 
POBA."  Thb,  P.D.  &  Ad.D.,  191. 

30.  Salvage— Services  rendered  hy  request — No 
actual  benefit  resulting  therefrom — Principle  upon 
which  awards  ivill  be  made.— ^Where  a  vessel  st^mds 
by  or  renders  services  to  another  upon  request, 
even  though  no  benefit  results  from  her  so  doing, 
she  is  entitled  to  salvage  remuneration. — "  Cam- 
brian," The,  P.D.  &  Ad.D. 

31.  Salvage^Tug  and  tow^Claim  for  salvage  by 
tug  by  whose  acts  the  necessity  for  salvage  assistance 
has  been  in  part  occasioned  ^Instance  of  inequitctble 
salvage  agreement — Amount  agreed  on  not  awarded. — 
The  owners,  master,  and  crew  of  a  steam-tug 
engaged  to  tow  a  vessel  are  not  entitled  to  salvage 
remuneration  for  services  in  the  nature  of  salvage 
services  rendered  to  the  tow  beyond  the  scope  of 
the  towage  contract  where  it  appears  to  the  satis- 
faction of  the  court  that  the  tug  has  by  her  own 
wrongful  acts  contributed  to  place  Ihe  tow  in 
jeopardy. 

The  court  will  refuse  to  award  an  agreed  amount 
for  salvage  where  the  bargain  to  pay  such  sum  is 
shown  to  it  to  have  been  manifestly  unfair  and 
unjust.—"  ALTAOt,"  Thb,  P.D.  &  Ad.D.,  622. 

32.  Wages — Set-off— Advances  of  wages  made  by 
master  for  the  purchase  of  slops  by  seaman  deserters 
— Gratuities— Merchant  Shipping  Ad,  1894  (57  &  58 
Vict.  c.  60),  ss.  167,  221,  232.— A  shipowner 
defending  an  action  of  master's  wages  is  not  entitled 
to  set  off  against  the  plaintiff's  dami  the  amount  of 
wages  advanced  by  the  master  during  the  voyage 
for  the  purchase  of  slops,  although  it  appears  that 
the  seamen  to  whom  the  advances  were  made  have 
deserted,  and  thereby  forfeited  their  wages,  and 
the  owners  lay  claim  to  the  amount  forfeited  to 
reimburse  the  expenses  caused  by  the  desertion. 

The  owners  of  a  ship  cannot  set  off  against  the 
daim  of  the  master  of  the  ship  for  wages  the 
amount  of  gratuities  presented  to  the  master  by 
the  consignees  of  cargo. — **Pa£KDALE,"  The, 
P.D.  &  Ad.D.,  368. 

See  also  Insurance,  4-11. 
SHOP.— See  Factory. 

SOLICITOB:— 

1.  Charging  order — Bankruptcy — Jurisdiction  in 
chambers—Solicitors  Act,  1860  (23  &  24  Vict.  c.  127), 
8.  28 — Power  of  registrar — Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  ss.  93,  99— Bankruptcy  Rules, 
1886,  r.  6.— The  judge  of  the  High  Court  in  Bank- 
ruptcy has  power  as  a  judge  of  the  High  Court, 
though  not  under  his  buikruptcy  jurisdiction,  to 
make  charging  orders  under  section  28  of  the 
Solicitors  Act,  1860 ;  and  inasmuch  as  it  is  a  power 
to  be  exercised  in  chambers,  he  can  delegate  that 
power  to  the  registrar  in  bankruptcy. — Wood,  Be, 
FanshawB;  Bx  paete,  Q.B.D. 


2i  Gompromise — AuihoriJty — Compromising  daim 
before  action  brought. — A  solicitor,  who  is  instmoted 
by  a  client  to  make  a  daim  on  a  third  person  for 
compensation  for  personal  injuries,  has  no  authority, 
in  the  absence  ox  ex^press  directions,  to  effect  a 
compromise  before  action  brought,  so  as  to  predade 
his  client  from  bringing  an  action. — ^BIaoauiat  v. 
POLLEY,  C.A.,  681. 

3.  Costs — Cause  of  action — Action  for  workdons^ 
Solicitors  Act,  1848  (6  &  7  Vict.  c.  73),  37— Sfarfwfai 
of  Limitation  (21  Jac.  1,  c  16),  s.    16),  s.  3,  and 

i4  &  5  Anne,  c.  16),  s.  19. — In  the  case  of  work  done 
>y  a  solidtor  in  the  course  of  his  prof  essioii  a 
cause  of  action  accrues  due  immediately  after  the 
com^etion  of  the  work  he  was  retained  to  do,  and 
the  Statutes  of  limitation  runs  from  such  date, 
and  not  from  one  month  after  the  delivery  of  bis 
signed  bill  of  costs. — CoBUBir  v.  Colledoe,  C.A., 
488. 

4.  Costs— Infant  mads  plaintiff  without  authorUy 
— Application  by  defendants — Liability  of  plaintiffs^ 
solicitors. — Upon  the  application  of  the  defendaoti 
to  an  action  in  which  an  infant  was  made  a  co- 
plaintiff  without  proper  authority,  the  solidtors  who 
wronffly  made  lum  a  co-plaintiff  were  ordered  to 
pav  the  costs  of  the  defendants  occasioned  by  the 
mf ant  being  made  a  party,  induding  the  costs  of 
the  application. 

The  prindple  laid  down  by  the  Court  of  Appeil 
in  Frideer  v.  Van  Grutten,  ante,  p.  53,  ri896]  2  Ch. 
649,  followed.— Geiuoeb  v.  Gibbs,  Oh.D.  Ktke- 
wich,  J.,  315. 

5.  Costs  —  Lien — Compromise  by  plaintiffs  and 
defendant  behind  solicitors  back — OoKtMion.— Wh«e 
the  plaintifiiB  in  proceedings  for  taxing  a  hill  of 
costs  had,  without  tiie  knowledge  of  their  solicitor, 
come  to  an  agreement  with  the  defendant  to  stay 
the  proceedings,  the  defendant  paying  them  the 
sum  of  £25  "  towards  their  costs  "  in  the  pro- 
ceedings, and  stating  that  he  did  so  fpratnitoiuly 
because  **  they  had  been  clients  of  his  for  some 
time,  and  appeared  then  to  have  spen^.  all  their 
money,"  and  the  plaintiffs  had  withdrawn  their 
retainer  from  their  solidtor, 

Hdd,  on  the  facts,  that  the  inevitable  imlt  of 
such  agreement  must  be  to  deprive  the  plaintifi* 
sbUdtor  of  his  rightful  costs;  that  the  plaintifGi 
and  the  defendant  must  have  been  aware  tiiat  thii 
would  be  the  consequence  of  their  agreement ;  and 
that,  consequently,  it  was  a  coUusrve  agreement 
bringing  the  parties  within  the  dedrion  of  Price  ▼• 
Grouch,  35  SoLioiTOBS'  Joubwal  610,  60L.  J-  Q.B. 
767,  40  W.  B.  Diff.  248,  and  that  the  plaintifi' 
solidtor  was  entitied  to  an  order  that  his  oos^ 
should  be  taxed  as  between  solidtor  and  dieot  and 
paid  to  him  by  the  defendant. — ^BCaboeisoe,  BSi 
Ch.D.  Kekewichf  J.^  645. 

6.  Costs—Pixyment  of  costs  to  solicitor'-Judgmai 
reversed  on  appeal — Bepayment  of  costs  by  solicUors^ 
Solicitors'  agents.-^A  solidtor  who  has  suooeeded, 
after  notice  of  appeal,  in  obtaining  payment  of  hit 
costs  from  the  unsuccessful  oppodte  party  under  m 
order  which  is  afterwards  reverted  on  appeal,  can- 
not be  personally  ordered  to  repay  such  costs  to  the 
successful  appellant.  In  cases  where  an  appeal  ii 
intended  ana  execution  is  not  stayed,  applicatioii 
should  be  made  to  the  court  requiring  the  solicitor 
of  the  successful  partv  to  give  a  personal  under- 
takmff  to  repay  should  the  order  for  payment  of 
costs  be  reversed. 

Decision  of  the  Court  of  Appeal  (44  W.  B.  487, 
[1896]  1  a  B.  610)  affirmed. 
Fitmaurice  v.  Jordan^  32  L.  B.  Ir.  112, 41  W.  * 
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Big.  189,  oyemiled.— Hood  Babbs  v.  Gbobsmak, 
H.L.,  466. 

7.  Costs — Proceedings  commenced  by  solicitor  ttnth' 
out  proper  authority — Stay  of  proceedings — Order  for 
payment  of  costs  against  the  solicitor. — ^The  old  rule 
that,  when  a  solicitor  has  oommenoed  proceedings 
on  behalf  of  a  person  from  whom  he  has  not 
received  a  prop^  authoriiy,  the  person  so  made  a 
party  remains  liable  for  the  costs  of  the  proceed- 
ings, and  has  no  remedy  except  agamst  the 
solicitor,  has  now  been  altered ;  and  an  order  will 
be  made  staying  all  proceedings  by  or  against  the 
person  improperly  joined  (including  all  proceed- 
ings nnder  any  order  already  made  against  him), 
and  directing  the  solicitor  to  pay  any  costs  whic^ 
snch  person  may  have  been  ordered  to  pay,  and  to 
pay  such  person*s  costs  as  between  soUdtor  and 
client.— Feiokbe  v.  Van  Gbuttkn,  C.A.,  63. 

8.  Costs  —  Taxation  —  Agency  charges  —  Country 
solicitor  and  London  agent — Separate  hills  of  costsr- 
IHshursements — Complete  hill — Particulars  of  agency 
charges— Solicitors  Act,  1843  (6  &  7  Vict.  c.  37),  ». 
73. — Upon  an  application  to  tax  a  bill  of  costs 
after  the  expiration  of  twelve  months  from  the 
date  of  the  delivery  of  the  bill,  on  the  ground  that 
certain  items  for  agency  charses  are  treated  as 
disbursements,  and  no  particulars  of  them  are 
given,  it  must  appear  on  the  face  of  the  biU  that 
the  applicant  has  not  been  furnished  with  such 
detailed  information  as  will  enable  him  to  form  a 

.  fair  opinion  as  to  whether  he  ought  to  proceed 
npon  a  taxation  or  not.  When  sudi  items  taken 
together  do  not  represent  a  substantial  part  of  the 
whole  bill  the  court  will  hesitate  to  order  a  taxation 
on  the  ground  that  the  bill  is  incomplete ;  but 
when  such  items  bear  a  substantial  proportion  to 
the  amount  due  under  a  separate  heading  in  a  par- 
ticular matter  which  forms  a  part  of  the  whole  bill, 
the  court  will  not  limit  an  order  for  taxation  to 
the  particular  matter,  but  will  regard  the  whole 
1^  as  incomplete  and  taxable. — ^Pombboy  and 
Tankbb  (No.  2),  Ss,  Ch.D.  Stirling,  J. 

9.  Costs — Taxation — Common  order — Honeys  re- 
ceived hy  solidior  in  different  capacities — CounseTs 
fees.— The  clause  in  the  common  order  to  tax  direct- 
ing credit  to  be  given  for  all  sums  received  must 
be  read  as  including  and  as  confined  to  all  moneys 
which  the  solicitor,  in  his  character  as  solicitor  or 
agent  of  the  client,  has  received  of,  or  on  account 
of,  or  is  legally  or  equitably  liable  to  pay  over  to, 
the  client,  and  against  which,  if  sued  for  by  the 
client,  the  solicitor  could  set  off  his  costs  when 
taxed. 

Fees  received,  or  alleged  to  have  been  received, 
by  solicitors  on  account  of  a  client,  who  was  also  a 
banister,  as  counsel's  fees  are  not  included  in  the 
above  dause,  and  therefore  are  not  liable  to  be 
brought  into  account  in  the  taxation  of  a  bill  of 
costs  between  the  solicitor  and  sudi  client, — Lb 
Bbabbxub  and  Oaxusy,  Bb,  C.A.,  87. 

10.  Costs — Taxation  after  hiU  delivered  more  than 
twelve  months — Agency  charges — Dishwrseiments — 
Complete  hill. — ^The  charges  of  the  London  agent 
of  a  country  solidtor,  as  between  the  country  soli- 
dtor  and  his  dient,  are  taxable  items,  and  should 
not  be  treated  as  disbursements  in  the  country  soli- 
ctor's bill  of  costs. 

A  bill  of  costs  which  fails  to  set  forth  the  details 
of  such  agency  charges  is  not  a  complete  bill  so  as 
to  predude  taxation  more  than  twdve  months 
after  delivery.— Pombboy  and  Tannbb,  Bb,  Ch.D. 
Stirling,  J.,  246. 

11.  OoUi'-TwoaHon^lnkr€U'r'4^*^^^^*^ 


action— General  Order,  Solicitors'  Bemuneratim  Ad, 
1881,  r.  7. — The  **  person  liable  "  and  on  whom 
demand  for  payment  of  a  bill  of  costs  due  from  a 
deceased  dient  is  to  be  made  is  the  legal  personal 
representative.  Where,  therefore,  a  bill  of  costs 
diw  from  the  deceased  had  been  delivered  by  d^eo- 
tion  of  the  chief  derk  to  a  creditor  having  the  con- 
duct of  an  action  in  which  the  estate  of  the 
deceased  was  being  administered, 

Hdd,  that  there  had  been  no  demand  on  the 
person  liable  within  the  meaning  of  rule  7  of  the 
General  Order  under  the  Solidtors'  Eemuneration 
Act,  1881,  so  as  to  entitle  the  solidtors  to  interest 
under  that  rule,— McMubdo,  Bb,  Pbnubld  v, 
MoMtjbdo,  Ch.D.  North,  J.,  244. 

12.  CosU— Taxations-Joint  application  of  mart- 
gagee-solicitor  and  his  hankrupt  client—Suhmtsstonof 
solicitor  to  pay.— A  soUdtor,  who  is  mortgagee  of  the 
moneys  coming  to  his  client  on  the  cash  account  and 
taxation  of  the  bills  of  costs  of  his  client's  formw 
soUdtors,  and  who  makes  a  joint  application  with 
his  client  for  delivery  of  sudi  cash  account  and 
bills  of  costs  and  for  taxation,  must  join  with  his 
client  in  the  usual  submission  to  pay,  and  thefact 
that  his  cUent  has  been  adjudicated  bai^arupt 
while  such  proceedings  were  pending  wiU  not 
relieve  the  solidtor  from  making  such  submission. 
— Battams v.  Hutchinson,  Bb,  Ch.D.  Kekewich,  J., 
468. 

13.  Costs— Taxation— ''  Person  liahle  to  pay  "— 
Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  e.  38- 
Solicitors  {Ireland)  Act,  1849,  s.  3.— The  beneficial 
owner  of  the  residuary  esUte  of  a  testator,  is  a 
«*  person  liable  to  pay  "  the  costs  of  the  solicitor  of 
the  executor ;  and  consequently  is  entitled,  under 
section  38  of  the  Solidtors  Act,  1843,  to  have  the 
costs  taxed.— Eably,  Bb,  C.A.  (Ir.). 

14.  Lien— Lunatic— Tenant  for  life  and  remain^ 
derman.—A  lunatic  was  tenant  for  life  of  lands  of 
which  B.  and  C.  were  remaindermen  m  fee  m 
tenants  in  common.  B.,  having  been  appointed 
committee  of  the  lunatic,  employed  H.  as  solicitor 
in  the  lunacy,  who,  in  that  capadty,  obtained  the 
custody  of  the  title-deeds.  B.  and  0.  liemg 
dedrous  of  paying  off  a  mortgage  on  the  life  estate, 
and  charging  the  fee,  presented  a  petition  m  the 
lunacy  that  tiie  committee  might  be  authorised  to 
join  in  paying  off  the  mortgage  on  the  life  estate, 
and  creating  a  charge  on  the  fee.  H.  acted  as 
solidtor  in  connection  with  this  petition. 

Hdd,  that  H.  was,  after  the  death  of  the  lunatw, 
entitied  to  a  lien  on  the  titje-deeds  as  against  B. 
and  0.  in  respect  of  the  costs  of  and  inddental  to 
that  petition;  but  was  not  entitied  to  a  lien 
afrainst  them  in  respect  of  any  other  costs  mcurred 
as  solidtor  of  the  committee.— Stannabd's  EstatBi 
Bb,  Ch.D.  (Ir.). 

16.  Lien— Solicitors  discharged  hy  dient— Delivery 
up  of  papers— Tender  of  halance—Costs.—A  firm  of 
solidtors  were  discharged  by  their  dient.  The  new 
solidtor  obtained  the  usual  order  for  delivery  of  a 
bill  of  costs  and  taxation  and  afterwards  tendered 
to  them  (but  not  in  settiement)  the  amount  daimed 
and  requested  ddivery  up  of  papers.  Both  the 
tender  and  request  were  refused  on  the  grounds,  as 
to  the  tender,  that  the  solidtors  were  entitled  first 
to  their  balance  in  settiement,  and  as  to  the  papers, 
that  they  had  a  lien  on  them  for  their  costa,  indud- 
ing  those  of  certain  haheas  corpus  proceedings 
commenced  against  them  and  others  on  behalf  of 
the  client,  and  which  they  were  defending,  that 
they  were  entitied  to  have  a  sum  paid  into  court  to 
answer.theoottsoftazationf  snd  also  to  an  under* 
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iakiotf  to  retum  the  papers  in  case  any  balance  was 
found  due  on  the  taxation  to  them. 
On  a  motion  for  an  order  for  deliyery  up  of  the 
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leld,  that  the  solicitors  ought  to  have  accepted 
the  tender  and  to  have  delivered  up  the  ^pers  upon 
getting  a  receipt  from  the  present  solicitor  and  an 
undertaking  for  a  retum  ox  the  papers  in  case  any 
sum  was  found  due  to  them  on  taxation  within  a 
week  after  such  taxation. 

Be  Beavan  and  Whiting,  33  Beay.  439,  followed* 

Held,  also,  that  the  costs  relating  to  the  ?iabea$ 
corpus  not  beinff  taxable  costs^  charges,  and 
expenses  incurred  by  them  as  soUdtors  for  the 
dient  could  not  be  included  in  the  lien. 

Aj  Taylor,  64  L.  T.  N.  8.  660,  followed. 

Be  Galland,  31  Oh.  D.  2&6,  approved.— Bb 
Hanbttby,  WHrrma,  and  Nioholson,  Qh.D.  Stir- 
ling,  J. 

16.  Managing  derh — Authority — Sheriff— Notice 
to  postpone  sale. — ^The  managing  clerk  of  the  solid* 
tor  of  an  execution  creditor  has  no  implied 
authority  to  require  tlie  sheriff  to  postpone  a  sale  of 
chattels  seized  under  a  fi.  fa, — ^Whyte  v,  Nittting, 
Q.B.D.  (if.). 

17.  Misconduct— Strihinq  off  rolls.— Whence  the 
court,  having  rightly  acquitted  a  solicitor  of  fraudu- 
lent intent  m  having  ante-dated  a  mortgage  deed 
whidi  he  had  drawn  for  the  mortgagor,  and  in 
havinff  inserted  in  it  the  sum  of  £260  for  £160, 
neveruidess  ordered  his  name  to  be  struck  off  the 
roll,  for  haying  put  the  mortgage  in  evidence  on 
behalf  of  the  mortgagee  in  an  interpleader  suit, 
without  informing  the  court  that  the  date  was 
false, 

Held,  that  the  second  charge  fell  with  the  first, 
it  appearing  that  the  date  of  the  deed  was  not 
material  in  the  interpleader  issue;  and  conse- 
quently the  solidtor's  name  was  ordered  to  be 
restored  to  the  roll.— Beitneb,  Ex  pabte,  P.O. 

18.  Bemuneration^  Leases — Scale  fee — Percentage 
— (General  Order  under  Solicitors'  Bemuneraiion  Act, 
1881,  Schedule  /.,  Part  IL  ;  and  rule  6.— The  omis- 
sion of  the  words  "  per  cent."  from  the  first  scale  in 
Schedule  I.,  Part  li.,  to  the  (General  Order  under 
the  Solidtors'  Bemuneration  Act,  1881,  in  cases 
where  the  rent  exceeds  £100  is  intentionaL  A  soli- 
dtor,  therefore,  is  not  entitled  to  a  proportional 
fee  for  fractions  of  £100  as  remuneration  for  pre- 
paring a  lease  when  the  rental  exceeds  £100. — 
MoQabjsl,  Bb,  Lun.,  321. 

19.  Bemuneration — Lecue — Premium — Negotiating 
fee— Solicitors'  Bemuneration  Act,  1881   (44  &  46 

Vict.  c.  44).  General  Order,  Schedule  I.,  Part  IL, 
rule  6.— When  a  lease  is  granted  partly  in  consid- 
'  oration  of  a  premium  and  partly  m  cond  deration 
of  a  rent,  the  lessor's  sobdtors  are  not  entiUed 
under  rule  6  of  Part  II.  of  Sdiedule  I.  to  the 
General  Order  under  the  Solidtors'  Bemuneration 
Act,  1881,  to  a  fee  for  negotiating  in  respect  of  the 
premium  further  than  what  is  induded  in  ihe  scale 
fee  chargeable  in  respect  of  the  rent. 

In  re  Bobson,  38  W.  B.  666,  45  Oh.  D.  71, 
discu8sed.^H0BW  and  Vrakosb,  Bb,  Ch.D.  Chitty, 
J.,  72. 

20.  Bemuneration — Sale  carried  out  by  underlease 
—Solicitors'  Bemuneration  Act,  1881  (46  &  46  Vict.  c. 
44)— Q'eneraZ  Order  under  Solicitor's  Bemuneration 
Act,  Schedule  /.,  Part  L,  Part  II. — In  the  case  of  a 
sale  carried  out  by  means  of  an  underlease  the 
solidtor  cannot  claim  to  be  remunerated  according 
to  the  scale  under  Schedule  I.,  Part  II.,  of  the 
General  Order  made  under  the  Solidtors'  Bemunera- 


tion Act.    If  any  scale  applies  it  mutt  be  the  scde 
imder  Schedule  1.,  Part  I. 

But,  qucere,  whether  the  scale  applies  at  all  to 
such  a  case.— Still  v.  Wkbb,  Ch.D.  Stirling,  J., 
170. 

21.  Bemuneration— Sale  of  property  subject  to 
incumbrances — Sale  by  second  mortgagee— Scale  fees- 
Solicitors*  Bemuneration  Act,  1881  (44  &  45  Vid.  c 
44)— General  Order,  Schedule  L,  Part  1.,  r.  9.— 
Bnle  9  of  Schedule  I.  to  the  General  Order  made 
under  the  Solidtors'  Bemuneration  Aot,^  1881, 
which  provides  that,  where  a  property  is  sold 
subject  to  incumbrances,  the  amount  of  the  incum- 
brances is  to  be  deemed  a  part  of  the  purdiase- 
money,  held  to  apply  to  a  sale  by  a  second  mort- 

_  e.— FoBTBBOUB    V.    Mebcastilb    Baits   or 
ONDON,  O.A.,  629. 

22.  Unauthorised  use  of  solicitor's  name^Fraud— 
Liability  of  innocent  solicitor— N^ligence — Partner- 
ship. — ^The  name  of  a  firm  consisting  of  two  soli- 
dtors had  been  used,  improperly  and  without 
authority,  in  a  fraudulent  petition  by  means  of 
wlddi  payment  out  of  court  of  a  sum  of  £4,000 
was  obtained  by  a  person  not  entitled  thereto. 
One  partner  in  the  firm  knew  nothing  of  the 
matter;  the  other  had  been  told  that  prooeedings 
were  about  to  be  taken,  and  knew,  after  an  order 
for  payment  had  been  made,  that  the  firm  name 
had  been  used  in  proceedings  of  some  sort.  The 
Treasury  having  nude  good  the  £4,000, 

Hdd,  that  the  last-mentioned  partner  bad  not, 
by  omitting  to  inform  the  court  that  the  firm  name 
had  been  used  without  authority  in  the  petition, 
made  himsdf  or  his  fibrm  liable  to  refund  the  sum 
misappropriated ;  and  that  the  two  solidtors  were 
resp^vdy  liable  to  replace  only  such  parts  of  the 
fund  as  they  had  reepeotivdy  reodved  in  payment 
of  the  firm's  costs. 

There  is  not  as  a  matter  of  law  any  usajB^  that  it 
is  within  the  soope  of  a  solidtor  partnership  for  one 
of  the  partners  to  authorise  the  use  of  the  firm 
name  by  a  third  person  and  to  thereby  bind  his  co- 
partners. Such  usage,  if  any,  must  be  established 
by  evidence  in  each  case. 

Judgment  of  Kekewich,  J.,  44  W.  B.  462,  varied. 
— MABflH  V.  Joseph,  C.A.,  209. 

See  also  Divorce,  16;  Mortgage,  8;  Practice, 
16,  28. 

SPECIFIC  PBBFOBMANCB.— See  Contract,  7,  8; 
Vendor  and  Purchaser,  4,  8,  10. 

STAMP  ACTS.— See  Inland  Bevenue. 

SUNDAY  TBADING  :— 

Prosecution— Consent  of  chief  conatahle—lnstitu'' 
tion  of  proceedings — Lord^s  Day  Observance  Ad, 
1676  (29  Car.  2,  c.  7),  s.  I— Amendment  Adt,  1871 
(34  &  36  Vict.  c.  87),  s.  1.— The  Lord's  Day  Observ- 
ance Amendment  Act,  1871,  s.  1,  provides  that  no 
prosecution  shall  be  instituted  under  the  Lord's 
Ihky  Observance  Act,  1676,  except  by  or  with  the 
consent  in  writing  of  the  diief  officer  of  police  of 
the  district  or  of  certain  other  jpersons. 

Held,  that  the  consent  in  writing  must  be  given 
before  the  laying  of  the  information. — ^Thobps  v. 
Pribstnall,  Q.B.D.,  223. 

See  also  Factory,  3. 

THAMES,— See  Certiorari;  Biver,  3,  4. 

THEATBE  :— 

Public  entertainment— Licetice  to  perfi/rm  stage 
playS'^Licence  granted  conditionally  on  undertaking 
not  to  apply  for  exdic  liomce^Discretion  of  licensing 
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wmmiUee^TheoAru  Act,  1843  (6  &  7  Vict,  c  68).— 
On  an  application  for  a  theatre  lioenoe  tiie  Uoencdng 
oommittee  eranted  it  on  condition  that  the 
appKoant  did  not  apply  for  an  excise  lioenoe,  they 
Mmg  of  opinion  that  there  were  snffioient  publio- 
hoQses  in  the  immediate  neighbourhood. 

Held,  that  the  Jicensing  oommittee  had  properly 
exercised  their  discretion,  and  that  they  were  justi- 
fied in  taking  into  consideration  the  fact  thftt  an 
excise  Uoence  might  be  applied  for,  and,  in  view  of 
the  &ots  of  the  case,  in  imposing  a  condition  on 
the  granting  of  the  theatre  licence.— Beg.  v.  Yobk- 

8HIBS  WEST  ElDINO  Ck)UHTY  OOXTKOIL,  Q.B.D. 

THELLUSSON  ACT.— See  Settlement,  9. 

TITHE.— See  Poor  Law,  15. 

TOLLS:— 

*' Coach^^-^Tramcar^l  Geo.  8,  c.  Ixxiiu—Au  Act 
of  Parliament,  passed  in  1766,  empowered  the 
owners  of  a  ferry  across  a  creek  to  build  a  bridge 
over  the  creek  and  to  demand  certain  tolls  for  the 
passage  of  the  bridge,  including  amongst  others 
the  following :  **  For  every  coacSi,  chariot,  berlin, 
chaise,  chair,  or  calash  drawn  by  more  tiian  two 
horses,  the  sum  of  sixpence,'*  and  ''for  every 
wagon,  wain,  dray,  car,  cart,  or  sledge,  or  other 
carriage  drawn  by  three  or  four  horses  or  oxen,  the 
sum  of  fourpenoe." 

Held,  that  the  toll  payable  in  ren>ect  of  a  tram- 
oar  drawn  by  three  horses  was  wat  payable  in 
reroect  of  a  '•  coach."— Plymouth  T&amway  Co. 
V.  GXNERAL  ToUiS  Ck>.,  C.A. 

TOET:— 

Pradtoal  Joke — Fahe  statement  causing  injury  to 
health — Cause  of  action. — ^The  defendant,  by  way  of 
a  practical  joke,  made  a  false  statement  to  the 
feznale  plaintiff  U>  the  effect  that  her  husband,  the 
male  plaintiff,  had  met  with  a  bad  accident.  The 
female  plaintiff  was  thereby  seriously  iajured  in  her 
health. 

Held,  that  an  action  for  damages  would  lie. — 
WiLKIWSOW  V.  DOWHTOW,  Q.B.D,,  626. 

TRADE-MABE:— 

1.^  "  Fancy  word  not  in  common  use** — Removing 
from,  register — Patents,  Designs,  and  Trade^Marks 
Act,  1883  (46  &  47  Vict.  c.  67),  s.  64.— The  word 
**  Bovril "  is  a  *'  fancy  wovd  not  in  common  use  " 
within  the  meaning  of  section  64  of  the  Patents, 
Designs,  and  Tn^e-Marks  Act,  1883,  and  is 
properly  resistered  as  a  tirade-mark  under  that 
Act ;  wough  possibly,  as  applied  to  meat  extract, 
&o.,  it  has  *'  reference  to  the  character  or  quality  of 
the  goods  "  within  the  meaning  of  section  10,  sub- 
section 1  (e),  oi  the  Act  of  1888,  and  therefore 
could  not  now  be  registered.— <'  Boybil  "  Tbadb- 
Mabk,  Eb,  C.A.,  160. 

2.  Oeographical  Vford —  Word  bearing  a  geographical 
as  well  as,  another  signification — Word  which  has 
become  descriptive  of  a  parUcular  artide^^Assignment 
of  trade^m/ork  where  there  is  no  goodufiU — Patents, 
Designs,  and  Trade-Marks  Act,  1888  (61  &  62  Vict, 
e.  60),  s.  10 — Patents,  Designs,  and  Trade-Marks 
Act,  1883  (46  &  47  Vict.  c.  67),  s.  70.— A  word 
which  in  its  primary  sigmfication  is  not  a  geo- 
graphical name  may  be  registered  as  a  trade-mark 
under  section  10  of  the  Patents,  Designs,  and 
l^nade-Marks  Act  of  1888  (which  takes  the  place  of 
section  64  of  the  Act  of  1883),  notwithstanding  that 
it  has  also  acquired  a  secondary  signodfication  in 
which  it  may  be  regarded  as  being  a  geographical 
name* 


Thus  the  word  *'  Magnolia  "  was  held  not  to  be 
incapable  of  registration  by  reason  of  its  being 
used  as  the  name  of  numerous  towns  and  villages 
in  the  United  States,  seeing  that  in  its  primary 
signification  it  was  not  geographical,  but  had 
reference  to  the  tree  of  that  name. 

A  word  which  has  been  so  used  as  to  become  the 
descriptive  name  of  a  particular  article  of  manu- 
facture has  **  reference  to  the  character  of  the 
goods,"  and  cannot  be  registered  as  a  trade- 
mark. 

Thus  the  word  '<  Magnolia,"  which  was  the  only 
name  for  a  particular  metallic  alloy,  was  held  dis- 
qualified for  registration. 

Decision  of  Kekewioh,  J.,  ante,  p.  406,  afiOrmed 
on  these  points. 

By  section  70  of  the  Patents,  Designs,  and  Trade- 
Marks  Act  of  1883  a  trade-mark  can  be  assigned 
•<  only  in  connection  with  the  goodwill  of  the 
business  concerned  in  the  particular  goods  or  classes 
of  goods  for  which  it  has  oeen  registered,  and  shall 
be  determinable  with  that  goodwill." 

Where  a  trade-mark  was  registered  in  Glass  6  in 
respect  of  '*  Anti-friction  metal  bearings," 

Held,  on  the  facts  of  the  case  (reversing  on  this 
point  the  decision  of  Kekewioh,  J.,  anie,  p.  406), 
that  the  trade-mark  above  mentioned  passed  on  an 
assignment  by  the  registered  proprietors  of  their 
goodwill  and  tiade -marks.— MAONOUA  Mbtal 
Oo.'s  Tkadb-Maaes,  Eb,  C.A. 

3.  Begistration—Ohange  of  name  of  proprietor— 
Begister  of  trade-marks — Patents,  Designs,  and 
Trade-Marks  Act,  1883  (46  &47  VicL  c  67),  s.  87.— 
Where  a  limited  company  being  the  registered 
owner  of  a  trade-mark  changes  its  name,  it  is  the 
duty  of  the  comptroller  on  request  to  substitute 
the  new  name  for  the  old  name  on  the  register.— 
Nbw  Osmonds  Cyolb  Oo.  (Ldcitsd),  Ex  fabte, 
Ch.D.  North,  J. 

4.  Begistration  —  Dissolution  of  partnership  — 
Application  by  partners  for  separate  registration  of 
old  firm's  trade-marks—Patents,  Ac,  Act,  1883  (46 
&  47  Vict.  c.  67),  s.  72. — The  prohibition  unaer 
section  72  of  the  Patents,  &c..  Act,  1883,  of  the 
registration  by  the  comptroller  of  a  trade-mark 
identical  with  one  already  on  the  register  or  having 
such  a  resemblance  to  it  as  to  be  calculated  to 
deceive  is  intended  to  protect  the  public  as  well  as 
benefit  the  owners  of  trade-marks.  The  court, 
therefore,  in  the  exercise  of  whatever  discretion  it 
may  have  under  section  72,  will,  in  considering 
whether  it  ought  to  encourage  two  concurrent 
applications  for  the  registration  of  similar  or 
identical  marks  by  directing  the  comptroller  to  pro- 
ceed with  them,  be  governed  by  the  principle  laid 
down  in  the  case  of  In  re  Dewhurst's  Trade-Marks, 
44  W.  B.  672,  [1896]  2  Ch.  137,  and  refuse  the 
application  unless  satisfied  that  no  harm  is  likely  to 
arise  by  reason  of  such  registration  causing  either 
confusion  or  deception ;  and  the  fact  that  the  apph- 
cants  ¥rer6  formerly  partners  and  are  asking  for 
the  registration  in  their  respective  names  of  the 
trade-marks  used  by  the  old  firm  is  not  sufficient 
to  induce  the  court  to  accede  to  their  application. — 
Eshmann's  Trad)B-Mabk8,  Bb,  Ch.D.  Stirling,  J., 
698. 

6.  Begistration — Bemovdl  from  register — Proper 
subfect-maiter ^^  **  Distinctive  device** — Portrait  of 
manufacturer — Patents,  Designs,  and  Trade-Marks 
Act,  1888  (61  &  62  Vict.  c.  60),  s.  10,  sub-sedion  1 
(c). — The  portrait  of  the  manufacturer  of  goods  is  a 
<«  distinctive  device  "  within  the  meaning  of  section 
10,  sub- section  1  (c),  of  the  Patents,  Designs,  and 
Trade-Marks  Act,  1888,  and  may  properly  De  i^gis* 
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tered  as  a  trade-mark  to  be  used  by  him  in  oon- 
neotion  with  his  goods. 

In  re  Anderson's  Trade-Mark,  [1884]  26  Ch.D. 
409,  explained. — ^BowLAim  v.  ]!fooHELL,  Bow- 
land's  Trade-Mark,  In  rb  C.A. 

6.  BegUtratum — EoycU  crown — Practice  of  the 
Trade-marks  Office— Instructions  to  applicants— 
Trade-marks  Rules,  1890,  r.  30— Fa?td»«y.— By  No. 
30  of  the  instmotions  issued  in  1890  to  persons 
applying  for  the  registration  of  trade-marks  it  is 
provided  that  the  royal  arms,  and  arms  so  nearly 
resembling  them  as  to  be  oalonlated  to  deoeive,  and 
representations  of  the  royal  orown  will  not  be 
registered. 

The  comptroller  having  refused  to  resiater  a 
trade-mark  On  the  ground  that  the  device  was 
similar  to  the  royal  orown. 

Held,  that  the  device  did  not  in  fact  so  dosely 
resemble  the  royal  orown  as  to  be  calculated  to 
deceive. 

The  practice  of  the  Trade-marks  Office  considered. 
— EoNia  AND  Ebhabdt's  Trade-mark,  Be,  Gh,D. 
Stirling,  J.,  290. 

7.  Begistration—**  Solio**— Photographic  paper- 
Invented  word— Word  having  reference  to  the  charac- 
ter or  quality  of  the  goods— Practice  in  PaJtent  Offi/ce 
as  to  devices  and  words  referring  to  the  sun — Patents, 
Ac.,  Ad,  1888  (51  &  62  Vict.  c.  60),  s.  10,  suh-section 
^  W*  M' — ^^  aj^plication  was  made  to  register  the 
word  "Solio"  m  connection  with  photographic 
pai>er.  The  ComptroUer-G^eral  had  objected  to 
register  it  on  the  ground  that  it  was  the  practice  of 
the  Office  to  refuse  registration  as  trade-marks  in 
respect  of  photographic  papers  of  marln  which 
consisted  merely  of  the  word  "  Sun,"  or  its  equi- 
valent "Sol,"  with  the  addition  o£  some  ordinary 
termination  or  affix,  as  having  reference  to  the 
character  or  quality  of  the  goods,  within  the 
meaning  of  section  10,  sub-section  1  (e),  of  the 
Patents,  &o..  Act,  1888, 

Held,  that  the  court  was  bound  by  Be  The  Trade- 
mark  Application  of  Farbenfabriken,  vormals  Fredr. 
Bayer  <fc  Co.,  "  Somatose,''  [1894]  1  Oh.  845,  and  Be 
Densham  A  Sons'  Trade-mark  '*  Mazawattee,**  [1895] 
2  Oh.  176,  to  decide  that  if  an  invented  word  had 
reference  to  the  character  or  quality  of  the  goods  to 
which  it  was  to  be  applied  as  a  trade-mark  it  could 
not  be  registered;  that  although  *<Solio'*  was 
undoubtedly  a  newly-coined  word,  and  in  that  sense 
was  an  invented  word,  yet  it  could  not  be  said  to 
have  no  reference  to  the  character  or  quality  of  the 
goods  to  which  it  was  intended  to  be  applied—- viz., 
photognphic  paper ;  and  that  therefore  the  ref osal 
to    register    it   was    perfectly    riffht. — Eastman 

PHOTOGRAPmO  OO.'S  TrADB-MABK,  KB,  C.A. 

See  also  Inland  Bevenue,  17. 

TBADE-NAME  :— 

1.  Injunction — Sale  of  appeUanfs  goods  as  respon" 
denfs — Misleading  purchasers.  —A  trader  cannot 
pass  off  goods  of  his  own  manufacture  as  those  of 
another,  though  the  purchaser  has  no  know- 
ledge of  the.  particular  manufacturer. 

The  respondent  had  for  many  vears  made  and  i 
sold,  in  large  quantities,  a  sauce,  by  the  name  of 
'<  Yorkshilre  Belish."  The  composition  of  the  sauce 
was  a  trade  secret,  and,  before  1894,  no  other  sauce 
had  been  sold  under  that  name. 

In  1894  the  appellants  put  upon  the  market  a 
sauce  very  like,  but  not  identical  with,  the  respon- 
dent's, which  they  sold  at  a  cheaper  rate  as 
*<  Yorkshire  Belish."  The  appellant's  labels  and. 
wrappers  were  distinct  from  the  respondent's,  but' 
there  was  evidence  that  purchasers  who  asked  for^ 


"Yorkshire  Belish"  had  been  supplied  with  the 
appellants'  manufacture  instead  of  the  respondent's. 
Held,  that  the  appellants  should  be  restrained  by 
injunction  from  seflinR  their  goods  as  ''  Yorkshire 
Belish  "  without  further  distinguishing  them  from 
the  respondent's  manufacture.  —  BnuciNOHAM 
Vinkqar  Brewery  Oo.  v.  Powell,  S.L. 

2.  Injunction — Trade-mark — Bival  traders — Pas- 
sing off— Deception — Intent  to  deceive — Evidence  of 
intent — Admissibility — Account  of  profits,  form  of.^ 
The  principle  that  *'  nobody  has  any  right  to  re- 
present his  goods  as  the  goods  of  somebody  else," 
Beddaway  v.  Banham,  [1896]  A.  0.  199,  204,  has  no 
limit  as  regards  name,  origin,  honesty  of  manufac- 
ture or  sfue,  or  otherwise.  Thus,  a  trader  whose 
goods  have  acquired  a  reputation  under  a  parti- 
cular name  can  restrain  the  user  of  that  name  in 
any  way  whatever  by  a  rival  trader  in  connection 
with  the  latter's  own  goods,  even  though  that 
reputation  has  been  acquired  by  the  exertions  or 
enterprize  of  the  rival  trader  as  an  importer  and 
vendor  on  behalf  of  the  plaintiff. 

In  an  action  for  an  injunction  to  restrain  the  use 
of  a  trade -name,  if  the  defendant's  goods,  on  the 
face  of  them  and  having  regard  to  surrounding 
circumstances,  are  calculated  to  deceive,  evidence 
to  prove  the  intention  to  deceive  is  inadmissible 
as  being  unnecessary,  the  rule  being  that  a  man 
must  be  taken  to  have  intended  the  reasonable  and 
natural  consequences  of  his  own  acts ;  but  if,  on 
the  other  hand,  a  mere  comparison  of  the  goods, 
having  regard  to  surrounding  circumstances,  is  not 
sufficient,  then  evidence  of  intention  to  deceive  is 
admissible,  and  this  evidence  mav  be  supplied  by 
admissions,  oral  or  in  writing,  or  by  inference  from 
conduct. 

Beddaway  y.  Banham,  [1896]  A.  0.  199,  dis- 
cussed. 

Where  an  injunction  was  granted  restraining  the 
defendants  from  passing  off  their  g^oods  under  the 
plaintiff's  trade-name,  an  account  of  profits  was 
directed,  as  a  necessary  consequence,  in  the  form 
allowed  in  Lever  y.  Goodwin,  [1887]  36  Oh.  D.  1,  4 
Bep.  Pat.  Oas.  492,  although  there  was  no  evidence 
that  the  defendants'  goods  had  been  actually  mis- 
taken for  the  plaintiffs. — Saxlehner  t.  Apolun- 
ARIS  Oo.,  Ch.D.  Kekewich,  J. 

TBADB  UNION: 

Strike — Picketing— Oonspiring  to  induce  persons 
not  to  enter  into  contracts — **  Watching  or  besdUing** 
— Interlocutory  injunction — Trade  Union  Act,  1871 
(34  &  35  Vict,  c,  31),  s.  2— Conspiracy  and  Protec- 
tion of  Property  Act,  1875  (38  &  39  Vict,  c  86),  m. 
3,  7. — Watching  or  besetting  the  works  or  i^aoe  of 
business  of  an  employer  for  the  purpose  of  per- 
suading or  otherwise  preventing  persons  from 
working  for  him,  or  for  any  purpose  except  moely 
to  obtiun  or  communicate  mformation,  is  illegal 
within  the  meaning  of  section  7  of  the  Oonspira^ 
and  Protection  of  Property  Act,  1875,  and  inil  be 
restrained  by  interlocutory  injuction. — ^Ltons  v. 
WiLKINS,  C.A.,  19. 

TBAMWAYS.— See  Nuisance,  2. 

TBU8TEB  :— 

1.  Breach  of  trust  —  Investment — Unaulhorissd 
investment — Discretion  of  court  cm  to  relief  of  trustee 
— Solicitor-trustee — Indemnity — Third-party  notice 
—Judicial  Trustee  Act,  1896  (59  &  60  Vict.  c.  35), 
s.  3.— No  general  rule  can  oe  laid  down  for  the 
manner  in  which  the  court  wiU  giYe  the  reSsf 
provided  under  the  Judicial  Trustee  Act,  1896,  s. 
8 ;  in  each  caae  arising  thereunder  the  6owci  wiU 
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ezerciaa  its  disoretion  having  regard  to  the  partioa- 
lar  facts  of  the  case. 

In  oases  where  tiiere  are  two  or  more  trustees, 
one  of  whom  is  solicitor,  the  trustee  or  trustees 
who  are  not  solicitors  will  not  be  excused  for  a 
consequence  of  a  breach  of  trust  unless  they  have 
acted  with  the  same  caution  as  they  would  in  their 
piivate  affiurs,  but  he  or  they  may  nevertheless  be 
entitled  to  a  complete  indemnity  from  the  solicitor- 
trustee.^TuRNBB,  Bb,  Babkeb  v.  Iyimsy,  Ch,D, 
Byrne,  J,,  405. 

2.  Breach  of  trust — Neglect  to  provide  fund  for 
payment  of  annuity — Account — Statutes  of  Limitation 
^Trustee  Act,  1888  (51  &  52  Vict.  c.  59),  s.  8.— 
Where  a  trustee  has  committed  a  breach  of  trust 
by  neglecting  to  accumulate  a  fund  to  secure  the 
payment  of  an  annuity,  section  8  of  the  Trustee 
Act,  1888,  protects  him  from  any  claim  for  an 
account  of  moneys  received  by  him  more  than  six 
years  before  action  brought.— How  v.  WnrrBBTON 
(Eabl),  C.A.,  103. 

3.  Breach  of  trust — Practice — Married  woman 
restrained  from  anticipation — Indemnity — Pleading 
— Third-party  notice — Liberty  to  apply — Trustee 
Act,  1893  (56  &  57  Vidt.  c.  53),  «.  45— jB.  8.  C„ 
ord,  16,  r.  55. — In  an  action  for  breach  of  trust  in 
which  the  trustees  of  a  settlement  and  the  tenant 
for  life,  a  married  woman  restrained  from  antici- 
pation, were  defendants,  the  defendant  trustees  in 
their  defence  alleged  that  the  breach  was  committed 
at  the  request  of  the  defendant  tenant  for  life,  and 
that  her  interest  ought  to  be  impounded  by  way 
of  indemnity;  but  they  did  not  raise  this  point 
either  by  way  of  third- party  notice  under  ord.  16, 
r.  55,  or  by  way  of  counter-claim. 

Held,  that  upon  the  allegations  respectively  con- 
tained in  the  statement  of  claim  of  the  plaintiff, 
and  in  the  defence  of  the  defendant  trustees,  the 
court  had  jurisdiction  to  give  the  defendant  trus- 
tees liberty  to  aoply  in  chambers  in  the  action,  to 
enforce  any  rignt  of  indemnity  they  might  have 
against  the  tenant  for  life ;  and  that  under  section 
45  of  the  Trustee  Act,  1893,  the  court  could  make 
an  order  impounding  the  life  interest  of  a  married 
woman  restrained  from  anticipation,  by  way  of 
indemnity.— Holt,  Bb,  Holt  v.  Holt,  Ch.D, 
Byrne,  J,,  650. 

4.  Constructive  trust — Leaseholds  devised  to  suc' 
cessive  tenants  for  life  with  remainders  over—Pur^ 
chase  by  tenant  for  life  in  remainder  of  reversion 
expedatd  on  determination  of  lease  —  Purchaser 
whether  a  trustee  for  remaindermen. — By  his  will, 
J.  L.,  the  lessee  of  certain  leaseholds  (not  renew- 
able) gave  the  same  to  his  brother  for  life,  with 
remainder  to  E.  J.  L.  for  life,  with  remainder  for 
the  benefit  of  the  children  of  E.  J.  L.  During  the 
life  of  the  first  tenant  for  life,  E.  J.  L.  purchased 
the  reversion  expectant  on  the  determination  of  the 
lease.  On  a  summons  taken  out  in  these  circum- 
Btances  to  ascertain  whether  the  purchaser  was  a 
trustee  for  the  remaindermen. 

Held,  that,  there  being  no  case  in  which  the 
doctrine  of  KeeUh  v.  Sandford,  Wh.  &  T.  L.  0.  53, 
had  been  applied  to  leaseholds  not  renewable  by 
contract  or   custom,    the   purchaser   was   not  a , 
trustee  for  the  remaindermen. 

Bandatl  v.  RusseU,  3  Mer.  197,  applied.— LONO- 
TON  V.  W1L8BY,  Ch.D.  Stirling,  J.  V 

5.  Investment — Company  incorporated  by  Act  of 
Parliament* — Where  tnetestator  had  empowered  the 
trustees  of  his  will  to  invest  "in  or  upon  the 
bonds,  debentures,  or  debenture  stock  of  any  com- 
psny  incorporated  by  Act  of  Parliament," 


Held,  that  the  trustees  were  not  empowered  to 
invest  on  the  bonds  or  debenture  securities  of  a 
company  incorporated  by  registration  under  the 
Companies  Act  of  1862.— SiciTH,  Be,  Davidson  v. 
Mybtlb,  Ch.D,  Kekewich,  /.,  29. 

6.  Investment — WiU  —  Absolute  trust  for  sale — 
Discretionary  power  to  postpone — Trustees  not  agreed, 
— A  testator  devised  and  bequeathed  all  his  real  and 
leasehold  estates  to  trustees  upon  trust  for  sale, 
and,  after  providing  for  investment  of  the  proceeds 
and  payment  of  the  income  thereof  to  his  widow 
for  her  life,  and  afterwards  for  distribution  among 
certain  persons,  he  declared  "  that  it  shall  be  lawful 
for  my  trustees  or  trustee,  with  the  consent  of  my 
said  wife,  during  her  life,  to  allow  any  part  or 
parts  of  my  said  residuary  estate  to  remain  in  their 
actual  state  of  investment  at  the  time  of  my 
decease ;  and  that  it  shall  not  be  necessary  for  them  to 
sell  my  real  or  leasehold  estates,  or  any  part  there- 
of, during  the  life  of  my  said  wife,  unless  she  shall 
in  writing  request  them  so  to  do."  The  trustees 
were  not  agreed  as  to  the  expediency  of  a  sale; 
but  the  remaindermen  desired  it. 

Thetestator*s  widow  had  not  made  any  request 
in  writing  to  the  trustees. 

Held,  that  it  was  not  obligatory  on  the  trustees 
to  sell  the  real  and  leasehold  estates  during  the  life 
of  the  testator's  widow,  unless  she  should  in 
writing  request  them  so  to  do,  or  unless  the  trustees 
were  both  of  opinion  that  a  sale  ought  to  take 
place ;  but  that,  if  they  did  not  so  agree  that  a 
sale  was  desirable,  and  there  was  no  such  request 
in  writing,  then  they  could  not  be  compelled  to 
sell. 

Decision  of  Stirling,  J.,  75  L.  T.  Bep.  383,  re- 
versed.—Lbvbb,  Be,  Cobdwbll  v.  Lever  (No.  2), 
C.A. 

7.  Mortgages  of  agricultural  land^Will  authoriz" 
ing  siuih  investments — Duty  to  call  in — Liability  for 
retaining — Trustees  acting  honestly  and  unthout  wilful 
default. — ^Trustees  under  a  will  authorizing  invest- 
ments in  mortgages  of  real  estate  will  not,  if  they 
have  acted  honestly  and  with  reasonable  care,  m 
held  liable  for  loss  caused  by  their  retention  for 
more  than  twelve  months  after  the  testator's  death 
of  mortgages  of  agricultural  land  originally  made 
to  the  testator  himself.  Kor  is  the  fact  that  the 
trustees  never  had  the  mortgage  securities  valued 
by  a  professional  surveyor  conclusive  against  them. 

Decision  of  Kekewich,  J.,  44  W.  B.  311,  reversed. 
~<yHAPMAN,  Be,  Cooks  v.  Chapman,  C.A.,  67. 

8.  New  trustee — Vesting  order — Reduction  of  nuwi- 
ber  of  trustees—Trustee  Ad,  1893  (56  ft  57  Vict,  c 
53),  ss,  26,  35. — Where  one  of  four  trustees  was  an 
absconding  bankrupt,  the  court  made  an  order 
vesting  the  trust  estate  in  the  other  three  trustees, 
although  the  number  of  trustees  was  thereby  dimi- 
nished.—Leeb'  Settlement  Trusts,  In  re,  Ch.D. 
Chitty,  J. 

9.  Partnership^Insoectorship  deed — Trusts  as  to 
partnership  assets  ana  separate  assets  of  partners — 
Trusts  as  to  separate  assets,  whether  express  or  con^ 
structive — Limitation,  Statutes  of. — ^By  an  inspector- 
ship deed,  executed  in  1833,  the  debtors,  who  were 
partners,  covenanted  to  collect  and  get  in  the  part- 
nership assets,  and  to  pay  the  moneys  reoeivea  into 
the  banking-house  of  the  firm  and  apply  them  so 
far  as  the  same  would  extend  in  satisfaction  of  the 
debts  due  to  their  creditors  named  in  the  deed ; 
and  each  of  them  further  covenanted  to  oolleot  and 
get  in  the  assets  belonging  to  his  separate  estate 
and  apply  them  in  payment  of  his  separate  debts, 
and  pay  the  sorplns  (there  being  none  in  the  eventi 
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wliioh  happened)  into  the  banking-honse  of  the 
firm,  to  be  applied  for  the  benefit  of  the  orediton 
of  the  firm  aooording  to  the  first  covenant  above- 
mentioned. 

A  claim  having  been  made  bv  a  creditor  of  the 
firm  to  funds  which  subsequently  accrued  standing 
to  the  credit  of  the  account  of  the  legal  personid 
representative  of  the  last  surviving  partner  for 
distribution  among  certain  persons  as  part  of  tiie 
separate  assets, 

Held,  on  the  construction  of  the  deed,  that  there 
was  no  express  trust  thereby  constituted  as  regarded 
the  separate  assets  of  the  partners,  and  that,  the 
period  fixed  by  the  Statutes  of  Limitation  having 
expired,  the  claim  was  barred.  —  T&evob  v. 
HUTOHINS,  (7.-4. 

10,  Precatory  trust— Gift— Wordi  of  request. — 
Upon  the  marriage  of  a  lady  with  the  heir-pre- 
sumptive to  a  peerage  certam  family  jewels  were 
given  to  her  **  for  her  life  with  a  request  that  at 
her  death  they  might  be  left  as  heirlooms." 

Held,  that  these  words  did  not  create  a  precatory 
trust,  and  that  the  wife  took  the  jewels  absolutely. 
—Hill  v.  Hill,  (7.-4.,  371. 

See  also  Banker,  2 ;  Charity,  3,  4 ;  Executor,  3 ; 
Frauds,  Statute  of ;  Mortgage,  2 ;  Practice,  47 ; 
Settled  Land,  3-5;  Vendor  and  Purchaser,  13; 
Will,  9. 

VACCINATION  :— 

1.  Justices — Notice—Service — Proof  —  Vaccination 
Act,  1867  (30  &  31  Vict.  c.  84),  s.  31.— No  particular 
mode  of  service  is  necessary  in  the  case  of  a  notice 
under  section  31  of  the  Vaccination  Act,  1867, 
requiring  a  parent  to  procure  the  vaccination  of  his 
child.  It  is  for  the  justices  to  determine  whether 
they  are  satisfied  on  the  evidence  that  the  notice 
reached  the  person  for  whom  it  was  intended. — 
HOLLOWAY  V.  COSTBE,  Q.B.D.,  319. 

2.  Justices  —Proceedings  against  parent — Summons 
— Order  signed  hy  a  different  magistrate — JVbn-com- 
pliance  with  order— Defence — Vaccination  Act,  1867 
(30  &  31  Vict.  c.  84).  s.  31.— It  is  no  defence  to 
proceedings  under  section  31  of  the  Vaccination 
Act,  1867,  against  a  parent,  for  non-compliance 
with  an  order  directing  him  to  have  his  child 
vaccinated,  that  the  magistrate  who  issued  the 
summons  did  not  sign  the  order.  If  the  order 
were  bad  on  that  ground  proceedings  should  have 
been  taken  to  quash  it;  but 

SemUe,  as  the  Summary  Jurisdiction  Acts  apply 
to  proceedings  under  the  Vaccination  Acts  the 
order  was  not  bad.— Sotjthoombb  v.  Ybovtl 
Union,  Q.B.D.,  318. 

3.  Proceedings  against  parent  to  enforce  vaccination 
— Vaccination  officer — Authority — Minute  of  appoint" 
ment— Vaccination  Act,  1867  (30  &  31  Vict.  c.  84), 
s.  31 — Local  Government  Board  General  Order,  Zlst 
of  October,  1874,  articles  16,  17. — A  vaccination 
officer  appointed  by  a  minute  of  the  guardians  has 
authority  to  institute  proceedings  imder  section  31 
of  the  Vaccination  Act,  1867,  against  a  parent  for 
non-compliance  with  a  notice  requiring  him  to 
procure  the  vaccination  of  his  child,  without  a 
special  authority  from  the  guardians. — ^Bbahble  v. 
Lowe,  Q.B.D.,  366. 

VENDOR  and  PURCHA8EB:— 

1.  Building  estate — Light — Implied  grant — Dero^ 
gation  from  grant — Ohstnidion — Damages — Convey- 
ancing  and  Law  of  Property  Act,  1881  (44  &  45  VicL 
r.  41),  s.  6. — W.  conveyed  in  fee,  as  beneficial 
uvimer,  to  B.  a  plot  of  land  with  a  building  recently 
erected   thereon    with  windows  overlooking    an 


adjoining  plot  *  of  land  belonging  to  W.  The 
adjoining  plot  was  marked  on  the  plan  as  "  bufld- 
ing  land,"  but  no  right  to  build  on  such  plot  was 
expressly  reserved.  W.  having  built  on  the 
adjoininfl;  plot  so  as  materially  to  interfere  with  the 
access  of  light  to  B.'s  windows,  B.  commenced  an 
action  for  an  injunction  and  damages. 

Held  (reversing  Kekewioh,  J.),  that  W.  was  not 
entitled  to  build  so  as  materially  to  interfere  with 
the  access  of  light  to  B.'s  windows.  B.  admitting 
that  W.  could  have  built  so  as  not  to  interfere  with 
his  lights,  an  injunction  was  not  granted,  bat  an 
inquiry  was  directed  as  to  the  damage  sustained 
by  B.  through  W.'s  interference  with  his  light 

SuKinsborough  v.  Coventry,  2  Moo.  &  Sc.  362,  9 
Bing.  305,  approved. 

Birmingham,  Dudley,  and  District  Banking  Co.  v. 
Ross,  36  W.  B.  914,  38  Ch.  D,  295 ;  and  Myers  v. 
CaJUerson,  38  W.  E.  488,  43  Ch.  D.  470,  considered. 
— Bboomfibld  v.  Williams,  C.A.,  469. 

2.  Building  society — Mortgage— Power  of  sale- 
Sale  hy  transferee.— Il  power  of  sale  can  only  be 
exercised  by  the  person  desig^ted  for  the  purpose 
in  the  instrument  which  creates  the  power. 
Accordingly,  in  the  case  of  a  mortgage  by  a 
member  of  a  building  society  to  the  trustees  of  the 
society  which  contained  a  power  of  sale  limited  to 
the  trustees  of  the  society. 

Held,  that  the  power  in  question  could  not  be 
exercised  by  a  transferee  of  the  mortgage. 

Whether  a  mortgage  by  a  member  to  the  trustees 
of  a  building  society  can  be  validly  transferred  by 
them  to  a  stranger  without  the  consent  of  the 
mortgagor,  quaere, — EuKNBY  AND  Smith's  Con- 
TKAOT,lfcB,   C.A.,  678. 

3.  Conditions  of  sale —  "  Outgoings  "  — Agreement 
by  vendor  to  discharge  outgoings  up  to  completion- 
Order  to  take  down  dangerous  structures — Expenses 
of  demolition — Liability  of  vendor. — By  conmtions 
of  sale  of  land  within  we  metropolis  the  date  fixed 
for  completion  was  the  8  th  of  May,  all  outgoings 
up  to  that  day  being  cleared  by  the  vendor.  Before 
the  8th  of  May  a  magistrate  made  an  order  to 
take  down  dangerous  structures  on  the  land.  This 
order  was  not  complied  with,  and  after  the  8th  of 
May  the  coun^  council  took  down  the  structures, 
and  demanded  and  received  from  the  purchaser 
the  expenses  of  so  doing. 

Hela,  that,  the  liability  having  been  incurred 
before  the  8th  of  May,  the  expenses  were  "out- 
goings" within  the  meaning  of  the  conditions, 
which  the  purchaser  was  entitled  to  reoover  from 
the  vendor. 

Midgleyy.  Coppock,  (1879)  4  Ex.  D.  309,  followed. 

In  re  Boor,  Boor  v.  Hopkins.  (1889)  40  Ch,  D. 
572,  di8tingui8hed.~TuBBS  v.  Wykne,  Q.B.D, 

4.  Contract— Rescission — Purchcuer  let  into  posses* 
sion  before  completion — Failure  to  pay  moneys  due 
under  agreement — Action  hy  vendor  for  rescission  of 
agreement — Motion  that  purchaser  give  up  possession 
in  default  of  making  payments  due  under  agreement- 
Appointment  of  receiver. — An  agreement  for  the  sale 
of  a  leasehold  interest  in  land  provided  that 
possession  should  be  given  to  the  purchaser  on  pay- 
ment of  a  specified  part  of  the  purchase- money, 
he  undertaking  to  pay  the  rent  and  other  out- 
goings, and  also,  on  taking  possession,  paying  to 
the  vendor  the  cost  of  a  new  &nce.  The  specified 
part  of  the  purchase-money  having  been  paid,  the 
purchaser  was  let  into  possession,  but  he  failed  to 
pay  the  cost  of  tiie  fence  and  did  not  pay  the  rent 
and  taxes,  so  that  the  vendor  had  to  pay  them  in 
order  to  prevent  the  forfeiture  of  the  lease.    Hm 
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TeEidor  oommenoed  an  action  for  zesoiasioii  of  the 
agreement  on  the  ground  that  he  had  been 
induced  to  enter  into  it  by  misrepresentation,  and 
moTed  in  the  action  for  an  order  on  the  defendant 
to  deliver  np  possession  of  the  land  in  default  of 
his  making  the  payments  due  under  the  agree- 
ment. 

Held»  that  the  motion,  seeking  in  effect  the 
speoifio  performance  of  some  of  the  terms  of  the 
sgreement,  was  inconsistent  with  the  claim  for 
rescission  made  by  the  writ,  and  must  therefore  be 
refused. 

But  a  receiver  was  appointed  for  the  purpose  of 
Beouring  the  payments  in  question.  —  Cook  v. 
AimBBWS,  Oh,D,  North,  J, 

5.  Contract  for  sale  of  land — Sale  by  auction — 
Authority  of  auctioneer  or  hi$  derk  to  sign  memoran' 
dum  on  behalf  of  -purchaeer — Statute  of  Frauds  (29 
Car.  2,  c.  3),  s.  4. — Upon  a  sale  by  auction  the 
derk  to  the  auctioneer  has  no  implied  authority  to 
sign  on  behalf  of  a  purchaser  a  memorandum  of 
the  contract  within  the  Statute  of  Frauds. 

The  implied  authority  of  an  auctioneer  to  sig^ 
such  a  memorandum  on  behalf  of  a  purchaser  does 
not  extend  to  authorize  the  auctioneer  to  sisn 
such  a  memorandum  seven  days  after  the  sale  by 
auction. 

Semble,  the  auctioneer's  authority  merely  enables 
him  to  sign  at  the  sale. — Bsll  v.  Balls,  Ch,D, 
Stirling,  J.,  378. 

6.  Custody  of  tiUe  deeds  ^Vendor  and  Purchaser 
Ad,  1874  (37  &  88  Vict.  c.  78),  s.  2,  r.  5.--A 
vendor  of  land  cannot,  in  the  absence  of  express 
stipulation,  retain  possession  of  titie  deeds  because 
they  reJate  to  personal  estate  also  in  which  he  still 
retains  an  interest.— Fulleb  and  Lbathley*s 
Contract,  Eb,  Ch.D.  North,  J.,  627. 

7.  Partnership—  Judgment  in  action  for  dissolution 
and  sale — Sale  by  tender — Purchase  by  one  partner  of 
moiety  of  other  partner — Copyholds  described  as  free-' 
holds — Bon&  fide  mistake  of  both  parties— Compensa" 
Won, — ^The  plaintiff  and  defendant  had  been  partners 
in  a  brewery  to  which  a  number  of  tied  houses  were 
attached.  In  an  action  between  them  an  order  was 
made  for  dissolution  and  sale  by  tender.  By  the 
chief  clerk's  certificate  the  defendant  was  declared 
the  purchaser,  as  being  the  highest  bidder,  of  the 
moiety  of  tiie  pUuntiff. 

The  conditions,  which  were  prepared  by  the 
plaintiff's  solicitor  and  approved  by  the  defendant's 
solicitor  and  the  defendimt,  provided  that  the  titie 
should  be  accepted  as  it  stood,  the  properties  beinff 
w^  known  to  both  parties,  and  nothing  was  said 
about  compensation.  It  subsequentiy  tracspired 
that  certain  of  the  properties  which  were  to  be  con- 
veyed as  freeholds  were  copyholds.  Negotiations 
therenpon  took  place  between  the  parties  and  their 
legal  advisers,  and  as  it  was  feared  that  there  would 
be  delay  (the  properties  being  in  mortgage),  a 
oonveyance  was  executed  bv  the  plaintiff  m  the 
form  settied  by  coimsel.  The  defendant,  having 
had  to  pay  a  large  sum  in  respect  of  enfranchisement 
of  tiie  copyholds,  took  out  a  summons  in  the  action, 
in  whidi  he  asked  that  the  plaintiff  might  be 
ordered  to  pay  him  one-half  of  that  sum  in  effect 
by  way  of  compensation. 

Held,  that  the  principle  laid  down  in  Mortlock  v. 
BuUer,  10  Yes.  315,  and  Castle  v.  Wilkinson,  L.  B. 
5  Gh.  App.  636,  which  idlowed  the  purchaser  to 
insist  on  having  all  the  vendor  could  convey,  with  a 
oompensation  for  the  difference,  was  confined  to  the 
olaas  of  oases  where  the  vendor  knew  the  titie  and 
the  pozohaser  did  not,  and  had  no  application  to  the 


present  case.  And  that,  therefore,  it  was  unneces- 
sary to  consider  whether  compensation  oould  be 
enforced  by  a  purchaser  after  the  money  was  paid 
and  the  conveyance  executed.  The  summons  was 
accordingly  dismissed. — ^Hofobaft  v.  Hofobaft, 
Ch.D.  Stirling,  J, 

8.  PubliC'Jiojise — Agreement  for  sale — Specific  per^ 
formance — Licence — Vendor* s  obligation  in  respect  of 
— Licence  indorsed  or  otherwise  affected — Licensing 
Acts  (9  Geo.  4,  c  61, «.  11 ;  6  &  6  Vict.  c.  44,  s.  1).— 
Unless  the  vendor  of  licensed  premises  specially 
contract  that  the  licence  shall  ba  renewed  at  the 
general  annual  licensing  meeting,  or  that  he  will 
obtain  from  the  magistrates  a  transfer  of  the  licence 
to  the  purchaser's  nominee  at  the  next  special  ses- 
sions, or  interim  authority  for  the  nominee  to  use 
the  licence  between  the  aate  fixed  for  completion 
and  the  next  special  sessions,  the  vendor  does  not 
take  upon  himself  any  of  the  above  risks.  Ail  that 
he  is  bound  to  do,  in  the  absence  of  any  such 
special  provisions,  is  to  have  a  valid  and  effectual 
licence  existing  at  the  date  fixed  for  completion  of 
the  purchase,  which  he  can  indorse  in  the  usual 
way,  and  upon  or  in  respect  of  which  the  pur- 
chaser could  apply  at  once  for  interim  protection 
and  without  undue  delay  imder  9  Geo.  4,  c.  61,  s. 
1 1,  at  the  next  special  sessions. 

The  statement  in  Dart's  Vendors  and  Purchasers, 
6th  ed.,  vol.  1,  p.  483,  to  the  effect  that  if  the 
vendor  could  not,  by  the  day  appointed  for  com- 
pletion, procure  a  transfer  of  the  licence,  the  pur- 
chaser might  repudiate  the  contract,  is  not  justi- 
fied by  the  cases. 

An  option  to  determine  a  contract  for  the  sale 
and  purchase  of  licensed  premises  if  the  licence 
became  affected, 

Held  not  to  become  operative,  on  the  magistrates 
refusing  an  irregular  application  by  the  purchasers 
for  a  temporary  authority  under  section  1  of  5  &  6 
Vict.  c.  44.— Tadoastek  Towbb  Bbbweby  Co.  v. 
WiLBOir,  Ch.D.  Romer,  J.,  428. 

.9.  Purchaser  with  notice — Recitals — Estopjoel. — The 
plaintiff  obtained  a  conveyance  to  himself  of  the 
kgal  estate  in  certain  land,  with  express  notice 
that  the  defendants  were  transferees  of  D.'s  interest 
therein.  The  grant  of  D.'s  interest  to  the  defen- 
dants' predecessor  in  titie  contained  an  erroneous 
redtal  of  D.'s  earlier  titie. 

Held,  that  the  defendants  were  not  precluded 
from*  showing  what  interest  really  passed  under 
D.'s  grant,  even  if  it  was  contrary  to  the  redtals. 
—Trinidad  Asfhalte  Co.  v.  Cobyat,  P.C,  225. 

10.  Specific  performance — Agreement  for  sale  of 
land — Parcels — Identity — Admissibility  of  parol  evi' 
dence—Statute  of  Frauds  (29  Car.  2.  c.  3),  s.  4.— By 
a  written  agreement,  signed  by  both  parties  and 
dated  the  12th  of  February,  1896,  A.  agreed  to  sell 
and  B.  to  purchase  ''twenty-four  acres  of  land 
freehold,  and  all  appurtenances  thereto,  at  T. 
•  .  .  Possession  to  be  had  on  the  25th  of  March 
next,  the  vendor  guaranteeing  possession  accor- 
dingly." 

Held,  in  an  action  for  specific  performance,  that 
A.  was  entitied  to  prove  by  parol  evidence  that  he 
was  the  owner  of  24a.  Ir.  26p.  of  freehold  land  at 
T.,  and  that  on  the  morning  of  the  day  on  which 
the  agreement  was  signed  the  defendant  inspected 
that  &nd  with  the  plaintiff. 

Decision  of  Byrne,  J.,  ante,  p.  498,  reversed. — 
Plant  v.  Boubnb,  C.A. 

11.  Time  essence  of  contrad^Negotiations  con- 
tinued after  date  fixed  for  oompletion—Aetion  by  sub- 
purchaser against  original  purchaser — Im  pendens 
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— TWa  aocqOed  and  draft  conveyance  approved — Ten 
days*  notice  to  complete'-^Beasondble  notice,  —  The 
agreement  for  sale  of  a  pablic-hoose  as  a  going 
oonoem  fixed  the  Slsfc  of  December,  1896,  as  the 
date  of  oompletion.  Shortly  after  the  date  of  the 
agreement  toe  purchaser  sold  the  benefit  thereof 
to  another  person,  who,  after  considerable  delay, 
sold  his  interest  therein  to  a  third  person,  and  the 
original  vendor  had  notice  of  these  transactions. 
In  addition  to  this  an  action,  o!  which  the  original 
vendor  had  notice,  was  sabseqnently  commenced 
against  the  original  porohaser  by  a  loarth  person 
for  specific  performance  of  an  alleged  agreement 
for  the  sale  of  the  public-honse  to  him  by  such 
purchaser,  and  was  registered  as  a  2m  pendens, 
which  prevented  the  original  purchaser  from  bor- 
rowing on  the  security  of  the  public-house  the 
money  necessary  to  complete  her  purchase.  Mean- 
while negotiations  between  the  original  vendor 
and  purchaser  continued  after  the  date  fixed  for 
completion ;  and  when  the  tide  had  been  accepted 
and  the  draft  conveyance  approved,  the  original 
vendor  on  the  13th  of  February,  1897,  gave  notice 
to  the  original  purchaser  to  complete  in  ten  days, 
to  which  the  latter  replied  that  she  had  already 
commenced  proceedings  to  get  the  lie  pendens 
vacated,  and,  when  this  was  accomplished,  would 
complete  as  soon  as  possible,  and  objected  that  a 
ten  days'  notice  was  not  reasonable  under  the  cir- 
cumstances. The  original  vendor,  however,  at  the 
expiration  of  the  ten  days,  notified  to  the  original 
purchaser  that  the  contract  was  at  an  end.  Upon 
motion  by  the  latter  for  an  injunction  to  restrain 
the  original  vendor  from  dealing  with  the  public- 
house  without  regard  to  her  rights  under  their 
agreement. 

Held,  that  the  notice  was  reasonable  under  the 
circumstances;  and  the  motion  was  dismissed. — 
Smith  v.  Batsfobd,  Ch*D.  North,  J. 

12.  Voluntary  settlement — Title  of  purchaser  for 
value— Bankruptcy  Act,  1883  (46  &  47  Vict,  c  52), 
s,  47. — Notwithstanding  section  47  of  the  Bank- 
ruptcy Act,  1883,  a  bond  fide  purchaser  for  value 
under  a  voluntary  settiement  prior  to  the  bank- 
ruptcy of  the  settior  acquires  a  good  titie  as  against 
any  future  trustee  in  bankrupt^. 

In  re  Brail,  Ex  parte  Norton,  41  W.  R.  623, 
[1893]  2  Q.  B.  381,  and  In  re  Holden,  36W.  B.  189, 
20  Q.  B.  D.  43,  approved. 

In  re  Briggs  &  Spicer,  39  W.  B.  377,  [1891]  2  Oh. 
127,  otwmiM.— Oabteb   &  Kendbrdinb's  Con- 

TBAOT,  Bb,  C,A.^  484. 

13.  Will^Trustees—Power  of  sale-^Charge  of 
legacies  on  residue — Insufficiency  of  personal  estate  to 
pay  debts  and  specific  UgacieS'^LegcU  estate — Title-^ 
Concurrence  of  beneficiaries.  —  A  testator,  after 
directing  payment  of  his  debts,  funeral  and  testa- 
mentary expenses,  and  certain  specific  legacies, 
gave  his  residuary  real  and  personal  estate  to 
trustees  upon  trust  as  to  part  thereof  as  therein 
mentioned,  and  he  then  gave  the  rest  and  residue 
of  his  real  and  personal  estate  to  certain  persons 
absolutely  in  equal  shares. 

Subsequentiy,  by  a  codicil  he  revoked  the  gift  to 
those  persons  and  substituted  other  persons  in  their 
stead,  and  in  all  other  respects  confirmed  bis  will. 
The  testator's  personal  estate  was  insufficient  to  pay 
his  debts,  &c.,  and  the  specific  legacies ;  and,  in 
consequence  of  this,  the  tnistees  put  up  for  auction 
residuary  real  estate  of  the  testator.  A  purchaser 
of  a  portion  of  such  estate  objected  that  the  trustees 
bad  no  power  to  make  a  valid  assurance,^  and 
required  the  concurrence  of  the  residuary  devisees* 

Held,  that  the  vendors,  the  tnuteee,  had  made  a 


good  title.— Dysow   &    Fowkbs*   Cohtbact,  fii; 
Ch.D.  Kekeunch,  J.,  28. 
See  also  Contract,  7,  8 ;  Practice,  54. 

VEXATIOUS  ACTIONS  ACT,  1896  :- 

Vexatious  proceedings  institute^  b*fon  (he  passing 
of  the  Act — ''  Reasonable  ground."'^ An  otder  under 
tiie  Vexatious  Actions  Act,  1896,  may  be  founded 
upon  vexatious  legal  proceedings  commenoed  before 
the  passing  of  that  Act.  In  dealing  inth  an 
application  for  such  an  order  the  court  wdl  connder 
the  number,  general  character,  and  resaltd  of  tHe 
proceedings  alleged  to  be  vexatious,  and  may  make 
ute  order  although  there  may  have  been  reasonable 
ground  for  the  proceedings  in  each  case  considered 
by  itself.— Chaffbrs,  Be,  ArroBNBT-GEinBBAL, 
Ex  FABTB,  Q.B.D.,  366. 

VICTOBIA,  LAW  of:— 

1.  Administration  and  Probate  Act,  1890  (54  Vid. 
No,  1060),  s.  91— Valuation  of  testator's  estate-Bank 
deposit  receipts — Liability  on  bank  shares. 

Held,  that  in  a  statement  of  a  testator's  estate 
under  section  97  of  the  Administration  and  Probate 
Act,  1890,  bank  deposit  receipts  should  be  yaloel 
at  the  price  which  they  would  fetcb  in  the  market, 
and  not  according  to  the  amounts  appearing  on  the 
face  of  them  to  be  payable ;  also,  tiiiat  suhis  pay- 
able in  respect  of  bank  shares  at  the  times  men- 
tioned in  various  schemes  for  the  reconstruction  of 
those  banks  are  debts  of  the  deceased,  and  may  be 
deducted  from  the  sum  total  of  the  assets  in  order 
to  ascertain  the  balance  liable  to  probate  duty.— 
Maatee  in  Equity  of  Supbemb  Court  op  Vic- 
toria V.  Pbarson,  F,0, 

2.  Probate^Statement  by  executors— Debts  charge- 
able on  foreign  assets — Law  of  Victoria — Adminit- 
tration  and  Probate  Act,  1890,  No,  1060,  «.  97.  ««^ 
section  2. 

Held,  that,  under  section  97,  sub-section  2,  of  the 
Administration  and  Probate  Act  of  1890,  the  state- 
ment which  an  executor  is  required  to  funidi 
relates  to  all  assets  within  the  Colony  of  Yictoria, 
and  to  such  debts  as  are  properly  chargeable  oa 
these  Colonial  assets  in  assessing  them  for  daty 
so  as  to  show  the  assessable  balance  in  the 
Colony. 

Consequently,  where  the  testator  was  domiciled 
in  Yictoria  but  had  foreign  assets,  tbese  latter,  to 
which  Yictorian  probate  gives  no  title,  need  not  be 
stated,  nor  any  debts  chargeable  thereon,  except  so 
far  as  they  are  in  excess  of  the  security,  and  to  the 
extent  of  that  excess  are  chargeable  on  the  Yic- 
torian assets. 

Blackwood  V.  Beg.,  8  App.  Cas.  82,  followed.— 
Hbnty  v.  Bbgina,  P.O. 

WATER:— 

1.  Diversion  of  spring-^**  Stream  ** — Lease — Covt- 
nant — Warrandice  clause. — Water  percolating  die- 
continuously  through  or  along  strata  cannot  be 
described  as  a  *'  stream." 

A  lessor  demised  by  lease  a  distillery,  cottagtfi 
thirteen  and  a-half  acres  of  land,  with  two  P<^ 
*'  together  with  right  to  the  water  in  the  said  pondi 
and  in  the  streams  leading  thereto.'*  The  leaie 
also  contained  the  usual  warrandice  clause.  The 
lessor  sunk  a  tank  on  ground  outside  but  adjoin- 
ing the  demised  subjects,  and  drew  off  from  ™^[]^ 
ground  percolating  water  which  would  have  fbaxl 
its  way  eventually  into  one  of  the  ponds, 

Held  (Lord  Halsbuiy,  L.C.,  diasentinff),  i 
ing  the  decision  of  the  Second  Divinon  ofthc 
of  Sessiooi  that  water  peroolatiiig  fhiongh  ^ 
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grouod  towards  the  pond  was  not  water  in  any 
stream  leading  to  the  pond  ; 

Held,  secondly,  by  the  whole  House,  that,  assum- 
in|r  an  implied  obligation  on  the  part  of  the  lessor 
not  to  diminish  the  water  supply  to  the  ponds, 
there  had  been  no  breach.— MoNab  v.  Bobebtbon, 
E,L.  (Sc). 

2«  Bating — Annual  value — Hou$e  and  garden — 
Supply  of  water  for  domestic  purposes — Biisis  of 
assessment — Justices — Exclusion  of  part  o/premises-^ 
Grand  Junction  Waterworks  Act,  1852  (15  &  16  Vict. 
c  dvii,)y  s.  AQ-'Waterworks  Clauses  Ad,  1847  (10  & 
11  Vict.  c.  17), «.  68.—8ection  68  of  the  Waterworks 
Glauses  Act,  1847,  provides  that  the  water  rate 
shall  be  payable  according  to  the  annual  value  of 
the  "tenement  supplied  with  water,"  and  if  any 
dispute  arise  as  to  such  value,  the  same  shall  1>e 
determined  by  two  justices. 

Held,  that  the  justici's,  in  determining  under  this 
section  the  annual  value  of  premises  consisting  of 
a  dwelling-houfie  and  gardeu  occupied  as  one  resi- 
dence, cannot  exclude  the  garden  or  any  part  of 
the  premises,  but  must  take  into  consideration  the 
whole  premises  as  being  the  **  tenement  supplied 
with  water."— Gband  JuNcnoiT  Watbbwobks  Co. 
V.  Dayizs,  Q,B.D.,  687. 

3.  Supply  —  Local  Oovemment  —  Alteration  of 
houndarits  —  Construction  of  waterworks  —  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  65),  ss.  51,  52— 
Local  Oovemm»it  Act,  1888  (51  &  52  Vict.  c.  41).  ss, 
57,  59— Xoca/  Government  Act,  1894  (56  &  57  Vict. 
c.  73),  s.  36  (2). — Where  an  area  has  been  added  to 
the  district  of  a  local  authority  by  an  order  of  the 
county  council,  the  local  authority  acquire  a  right 
to  supply  the  added  area  with  water  under  section 
51  of  the  Public  Health  Act,  1875.  But  this  right 
is  controlled  by  section  52  of  the  same  Act,  and, 
therefore,  before  **  constructing"  waterworks 
within  the  added  area,  notice  must  be  given  to 
every  existing  water  company  whose  limits  of 
supply  include  the  added  area.  And  laying  pipes 
to  extend  the  local  authority's  existing  water 
system  into  the  added  area  is  *' constructing" 
waterworks  within  section  52. 

Cleveland  Water  Co.  v.  Bedcar  Local  Board,  43 
W.  B,  90,  [1895]  1  Ch.  168,  approved  but  distin- 
gnished. 

Decision  of  North,  J.,  ante,  p,  436,    reversed. — 

HUDDXBSFIBLD     C!OBP0RATI0N    V.    BAYENSTHOBFB 
DlSTBICT  COUICCIL,  C.A.,  642. 

See  also  Landlord  and  Tenant,  7. 

WEIGHTS  and  MEASTJBES  :— 

Coal — Weight  ticket — Delivery  of  total  quantity  eaa^ 
pressed  in  tidcet^Weights  and  Measures  Act,  1889  (52 
&  53  Vid.  c.  21),  s.  21. — A  quantity  of  coal  exoeedins^ 
two  hundredweight  was  in  course  of  being  delivered 
from  a  vehicle  to  a  purchaser,  and  the  tidket 
delivered  therewith  expressed  that  the  purchaser 
would  receive  two  tons  of  coal  in  twenty  sadcs 
each  containing  2cwts.  When  eleven  of  the  sacks 
bad  been  delivered  the  remaining  sacks  were 
weighed,  and  some  were  found  to  contain  less  and 
some  more  than  2cwts.  each,  but  the  defidenoy  in 
those  weighed  exceeded  the  excess.  The  magis- 
trate found  as  a  matter  of  fact  that  the  whole 
quantity  of  two  tons  was  delivezed. 

Held,  that,  as  the  whole  qnantitv  expressed  in 
the  ticket  had  in  fact  been  delivered,  the  seller  could 
not»  by  reason  of  some  of  the  sacks  containing  less 
'than  2cwts.  each,  be  convicted  under  section  21  of 
the  Weights  and  Measures  Act,  1889,  of  having 
delivered  a  less  quantity  oi  coal  than  the  quantity 


expressed  iu  the  ticket. — Godfbey  v,  Bapfobd, 
Q.B.B. 

WILL  :— 

1.  Class — Gift  to  class  ot  twenty-one — Discretion- 
ary trust  of  income  during  minority — Vesting. — A 
testator  gave  his  residuary  estate  to  trustees  upon 
trust  to  divide  the  same  between  a  class  upon  their 
respectively  attaining  the  age  of  twenty-one  vears, 
and  empowered  the  trustees  to  apply  the  whole,  or 
such  put  as  they  should  think  nt,  of  the  annual 
income  of  the  share  of  any  of  the  class  during 
minority  for  his,  her,  or  their  education  or  main- 
tenance. 

Held,  that  the  shares  were  not  vested  in  members 
of  the  class  who  died  under  twenty-one. 

Fox  V.  Fox,  23  W.  B.  314,  L.  B.  19  Bq.  286.  not 
followed.— WiNTLB,  Be,  Ttjckbb  v.  Wdttlb,  Ch.D. 
North,  J.,  91. 

2.  Class — Postponement  of  distribution —Substitu- 
tional gift — Death  before  dass  ascertained. — ^A  tes- 
tator, after  giving  a  life  estate  to  his  widow,  gave 
the  residue  "to  my  brothers  and  sisters  in  equal 
shares  and  proportions,  the  lawful  child  or  chil- 
dren of  any  deceased  brother  or  sister  taking  his, 
her,  or  their  deceased  parent's  share." 

Held,  that  the  children  of  a  brother  who  died 
after  the  date  of  the  will,  but  before  the  testator^ 
could  not  take. 

Thomhill  v.  Thomhill,  4  Madd.  377,  followed.— 
Haknam,  Be,  Haddesley  v.  Hannam,  Ch.D. 
North,  J.,  613. 

3.  Construction — Absolute  gift  in  confidence — Pre- 
catory trust— Condition.— Where  a  testator  gave  his 
residuary  estate  to  his  wife  absolutely  in  fullest  con- 
fidence that  she  would  carry  out  his  witthes — viz., 
during  her  life  pay  the  premiums  on  a  policy  on  her 
own  hfe  (which  was  her  own  property),  and  at  her 
death  bequeath  the  moneys  arising  therefrom,  and 
also  from  another  policy  on  the  testator's  life,  to  his 
dauffhter. 

Held  (Bigby,  L.J.,  dissentiente),  that  the  words 
"  in  fullest  confidence  "  were  only  an  expression  of 
desire  on  the  part  of  the  testator,  and  that  the  wife 
therefore  toox  the  residuary  estate  free  from  any 
oblifi^ation  either  by  way  of  precatory  trust  or 
oonoution. — Williams  v.  Williams,  C.A.,  519. 

4.  Construction — Alternative  or  substitutional  gift 
— Charitable  trust — Scheme. — A  testator  by  his  will 
bequeathed  £10,000  to  his  trustees  upon  trust  to 
pay  one-tenth  of  the  income  arising  herefrom  to 
**the  Protestant  Alliance,  1851,  or  some  one  or 
more  kindred  institutiens  having  for  their  object 
the  maintenance  and  defence  of  the  doctrines  of  the 
Beformation  and  the  principles  of  civil  and  religious 
bberty."  ^^ 

Held,  that  the  language  of  the  will  imported  not 
a  substitutional  but  an  alternative  gift,  and  that 
the  testator's  intention  was  to  benefit  a  class  of 
institutions  of  which  the  Protestant  Alliance  was  a 
tvpe ;  that  a  scheme  for  the  application  of  the  fund 
should  be  preiNured,  under  which,  primd  facie,  the 
Protestant  Allianoe  would  take  the  chief,  if  not  the 
entire,  benefit.— Dblmab's  Tbusts,  Be,  Ch.D. 
Stirling,  J.,  630. 

5.  Construction — Devise  to  E.  and  her  issue — Issue 
to  take  on  attaining  twenty-one — Bute  in  Wild's  case* 
— B V  his  will  a  testator  devised  and  bei^ueathed  his 
residuary  estate,  subject  to  certain  life  mtecests,  to 
E.  and  "  to  any  lawful  issue  she  may  have,  sooli 
issue  to  take  a  vested  interest  in  my  said  propeit} 
upon  attaining  the  age  of  twenty-one  years,"  Thi> 
to^^^T  died  leaving  both  real  and  personal  pro- 
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perty.  E.  survived  the  testator,  and  died  intestate 
and  without  ever  having  been  married. 

Held,  (1)  as  to  the  realty,  that  the  direotion 
that  the  issue  should  take  vested  interest  on  attain- 
ing to  twenty-one  was  inconsistent  with  the  use  of 
the  word  issue  as  a  word  of  limitation;  that  E. 
and  her  issue  took  ooncuirently  as  purchasers ;  that 

E.  took  a  vested  interest  on  the  death  of  the  testator 
liable  to  be  divested  pro  tanto  on  the  birth  of  issue, 
an  event  which  never  happened ;  that  therefore  the 
real  estate  went  to  E.'s  heir-at-law. 

(2)  As  to  the  personaltv,  that  there  was  nothing 
to  take  the  case  out  of  the  ordinary  rule  that 
under  a  gift  to  one  and  his  children,  the  parent  and 
children  take  primd  facie  concurrently  as  joint 
tenants;  that,  consequently,  the  personalty 
belonged  to  E.*s  legal  personal  representative. — 
Welmot,  Eb,  Wilmot  v.  Bbttbrtoht,  Ch.D.  Stir- 
ling,  J.,  492. 

6.  ComtrvLction — EstaU  pur  autre  vie— i^c^ 
occupant^Devolution  of  estate— Wilh  Act  (1  Vict.  c. 
26),  e.  6.— In  order  to  find  that  there  is  a  special 
occupant  of  property  devised  pwr  autre  vie  either  the 
word  *'heir"  must  be  expressly  mentioned  in  the 
gift  or  it  must  be  otherwise  shown  that  the  testator 
intended  the  heir  of  the  devisee  to  take.  The  owner 
of  the  freehold  devised  to  trustees  upon  trust  for 
three  persons  and  their  issue  equidly  during  their 
lives  and  the  life  of  the  longer  liver  of  them.  One 
of  the  beneficiaries  having  died  intestate, 

Held,  that  tibere  was  no  special  occupant  desig- 
nated by  the  testator,  and  that  the  share  conse- 
quently devolved  on  the  personal  representatives  of 
the  beneficiary  according  to  the  6th  section  of  the 
Wills  Act. 

WdU  V.  Bymt,  2  Jo.  &  Lat.  118,  and  Philpotts  v. 
Jamesy  S  Doug.  425,  distinguished. — Shepfabd,  Be, 
Shepfard  v.  MAimma,  Ch,D,  Romer,  J.,  475. 

7.  Construction  —  Oi/t  to  **  issue  "  —  Ulegimate 
children, — A  testatrix  gave  shares  of  income  of  her 
residuary  estate  to  certain  named  nephews  and 
nieces  with  a  sift  over  to  the  respective  issue  of  any 
who  should  me  during  the  lifetime  of  two  other 
named  persons. 

M.  A.,  one  of  the  nieces  named,  had  married 

F.  A.,  her  deceased  sister's  husband,  and  had  by 
him  a  daughter  G.  and  a  son  F.  M.  A.  was  called 
in  the  will  by  her  married  name,  was  described  as 
the  wife  of  F.  A.,  and  G.  was  described  as 
their  daughter.  M.  A.  died  within  the  period  men- 
tioned. 

Held,  that,  under  the  circumstances,  G.,  though 
illegitimate,  could,  under  the  gift  to  issue,  claim 
her  mother's  share  of  income. 

Megeon  v.  Hindle,  28  W.  B.  866,  15  Gh.  D.  198, 
commented  upon.— WaIiKBB  Bb,  Walker  v.  Ltrr- 
TENB,  Ch.D.  Homer,  J.,  647. 

8.  Construction — Gift  to  nephews — Illegitimacy. — 
A  testator  by  his  wiU  gave  to  his  "  wife's  nephew, 
-J.  W.  B.  {nominaiim)y  all  my  silver  spoons  and  my 
.gold  spectacles,"  and  he  gave  one  moiety  of  his 
residuary  estate  to  trustees  upon  trust  for  *'  all  and 
every  the  nephew  and  niece  and  the  nephews  and 
nieces  of  my  said  wife." 

J.  W.  B.  was  the  illegitimate  son  of  a  brother  of 
testator's  wife. 

Held,  following  In  the  Goods  of  George  Ashton, 
.[1892]  P.  83,  40  W.  B.  Dig.  203,  and  In  re  Deakin, 
Starkey  v.  Eyres,  43  W.  B.  70,  [1894]  3  Gh.  565, 
that  the  testator  bad  sufficiently  indicated  his  in- 
tention that  J.  W.  B.  should  take,  and  that  there- 
fore, notwithstanding  his  illegitimacy,  he  was 
included  in  the  class  of  **  the  nephews  and  nieces 
of  my  wife.'* 


Bagley  v.  Mollard,  1  Buss.  &  My.  581,  and  In  re 
Hall,  Branston  v.  Weightman,  35  W.  B.  797,  35  Oh. 
D.  551,  considered  and  not  followed.— Parker, 
Be,  Parker  v.  Osborne,  Ch.D.  Kekewich,  J., 
536. 

9.  Gonstructum^Gift  of  specific  property  to  trustees 
to  sell  and  set  apart  portions  to  answer  settled  legacies-^ 
Gift  of  residue  upon  trust  for  children  in  equal  shares 
— Power  to  retain  investments — Bight  of  trustees  to 
appropriate  specific  funds  without  scUe, — A  testator 
gave  specific  property  upon  trust  to  sell  aad  invest 
the  proceeds,  and  set  apart  portions  to  answer 
settled  legacies,  and  he  gave  power  to  the  trustees 
to  retain  any  part  of  his  personal  estate  in  the  in- 
vestments in  which  they  were  at  the  time  of  his 
decease,  and  the  residue  he  bequeathed  upon  trust 
for  all  his  children  and  the  issue  of  such  as  should 
be  dead,  in  equal  shares,  the  shflures  of  daughters  to 
be  settled.  Part  of  the  securities  held  by  the 
testator  at  the  time  of  his  death  consisted  of  sharei 
in  a  brewery  which  had  been  very  successful.  Some 
of  these  the  trustees  appropriated  to  answer  one  of 
the  settled  legacies,  and  the  remainder  to  the  same 
legatee  in  part  satisfaction  of  her  share  of 
residue. 

On  a  summons  asking  whether  they  were  justi- 
fied in  so  doing. 

Held,  (1)  as  to  the  settled  legacies,  that  there 
was  power  to  appropriate,  having  regard  to  the 
power  to  retain  existing  investments. 

(2)  As  to  the  residue,  that  these  shares  being  an 
authorized  investment,  there  was  no  duty  to  sell 
and  invest  on  security  of  the  like  nature,  and  that 
they  therefore  might  be .  appropriated,  even  in 
advance;  that  all  such  appropriations  must  be 
fairly  made,  and,  there  being  no  allegation  of  un- 
fairness, that  the  trustees  had  acted  within  their 
powers.— Brooks,  Be,  Goles  v.  Davis,  Ch,D. 
Stirling,  J, 

10.  Construction — **  Ready  money  in  hank  '* — 
Deposit  receipts. — ^A  gift  by  will  of  **  ready  money  in 
bank "  held  to  include  money  on  deposit  receipt 
which  could  be  withdrawn  without  pre  nous  notaoe 
to  the  bank ;  but,  not  to  include  money  on  deposit 
receipt  as  to  which  previous  notice  of  withdrawal 
was  necessary. — Mayne  v,  Mayne,  M,R.  [Ir,). 

11.  Gift  in  reversion  to  "lady  superioress**  of 
convent  —  Persona  designata  —  Period  of  ascer' 
tainment. — Testatrix  devised  real  estate  to  her 
brother  and  sister  for  life  with,  remainder  after  the 
death  of  the  survivor  of  them  to  ''the  lady 
superioress  "  of  a  certain  convent  '*  for  the  benefit 
of  the  school  attached  thereto." 

Held,  that  the  person  who  was  lady  superioress 
at  the  date  of  the  death  of  the  testatrix  was  the 
person  to  tiJce,  and  not  the  superioress  at  the  date 
of  the  death  of  the  survivor  of  the  life  tenants. — 
Laffak  and  Downbs'  GomTBAOT,  Be,  M,R.  (Jr.). 

12.  Hotchpot  clause. — ^Where  a  testator  declares 
that  a  sum  of  money  settled  by  him  on  a  child's 
marriage  shall  be  taken  in  or  towards  satisfaction 
of  the  share  in  the  testator's  residuary  estate 
bequeathed  to  such  child,  and  shall  be  brought  into 
hotchpot  and  accounted  for  accordingly,  any 
reversionary  interest  which  the  testator  may  have 
reserved  to  himself  under  the  trusts  of  the  settle- 
ment in  such  sum  of  money  will,  by  the  conjoint 
effect  of  tiie  gift  of  residue  and  the  hotchpot  clause, 
pass  to  the  child. 

G.,  on  the  marriage  of  his  son  B.  in  18S5, 
covenanted  with  the  trustees  of  B/s  marriagje 
settlement  to  pay  to  them  within  six  months  of  his 
death  £10,000,  upon  trust  to  invest  and  pay  the 
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inoouie  to  B.  for  his  life,  remainder  to  the  wife  of 
B.  for  her  life  if  she  should  survive  him,  remainder 
for  the  issue  of  the  marriage,  and  in  default  of 
iflsoe  the  ultimate  trust  was  for  G.  absolutdy.  0. 
died  in  1886,  having  by  his  will  given  his  residuary 
estate  equally  between  his  son  B.  and  his  daughter 
L.  C,  aireoted  that  any  sum  of  money  whidi  he 
had  already  covenanted  or  agreed  to  give  to  any 
duld  of  his  on  his  or  her  marriage  shoiud  be  taken 
in  or  towards  satisfaction  of  the  share  of  such 
childy  and  should  be  brought  into  hotchpot  and 
socounted  for  accordingly.  After  G.'s  deatii  his 
executors  paid  to  the  trustees  of  B/s  settlement 
a  sum  of  Jb  10,000,  and  divided  the  residue  of  the 
estate  equally  between  B.  and  L.,  counting  in  such 
division  the  £10,000  as  part  of  B/s  share.  B.  died 
in  1894,  leaving  a  widow  and  no  issue.  By  reason 
of  the  failure  of  issue,  L.  claimed  to  be  entitled  to 
one  moiety  of  the  £10,000  (subject  to  the  life 
interest  of  B.'s  widow)  as  part  of  C.'s  estate. 

Held,  reversing  the  decision  of  Ghitty,  J.,  that 
the  executors  of  B.  were  entitled  to  the  whole  of 
the  j£lO,000.— GosiSR,  Be,  Humfhbbyb  v.  Gads- 
l>BN,  CA.,  376. 

13.  Hotchpot  clause — Advanced  child-^Period  of 
-distrilution — Interest  on  advance — Baie  of  interest* 
— A  testator  bequeathed  £30,000  to  his  trustees  upon 
trusty  to  pay  the  income  thereof  to  his  wife  durmg 
her  life,  and  after  her  deatii  to  transfer  one-fourth 
to  his  son  and  permit  the  remaining  three-fourths 
to  fall  into  residue ;  and  he  bequeathed  the  residue 
{comprising  all  his  real  estate  and  his  residuary 
personalty)  to  his  trustees  upon  trusts  for  conver- 
sion and  division  amone  his  three  daughters. 
There  was  a  provision  that  any  advance  made  to 
any  daughter  shoiUd  go  towards  satisfying  the 
portion  under  the  residuary  p;ift,  and  it  was 
expressly  directed  that  this  provision  should  apply 
to  a  sum  of  £6,000  payable  under  a  covenant  by 
the  testator  to  the  trustees  of  the  marriage  settie- 
ment  of  one  of  the  daughters.  The  testator  died 
in  1878,  leaving  personalty  to  the  amount  of 
JC3,70()  and  real  estate  valued  at  £62,000.  The 
trustees,  in  exercise  of  their  discretion,  did  not 
realize  the  real  estate  at  once,  but  sold  portions 
from  time  to  time.  The  testator's  debts,  including 
the  £6,000,  amounted  to  £13,000,  and  of  this  sum 
a  considerable  portion  (including  the  £6,000)  was 
laised  on  mortgage.  Interest  on  the  £30,000 
legacy  was  paid  by  the  trustees  to  the  widow  out 
of  the  income  of  the  real  estate  till  1894,  when  a 
euffident  amount  of  real  estate  had  been  sold  to 
answer  the  legacy.  Afterpayment  of  all  interest 
on  the  mortgage  and  the  legacy  there  remained  a 
surplus  income  of  £200  a  year,  which  was  divided 
between  the  two  unadvanced  daughters.  On  the 
death  of  the  widow  in  1895  the  £30,000  became 
•divisible. 

Held,  that  the  advanced  daughter  must  bring 
the  £6,000  into  hotchpot  and  also  pay  the  interest 
thereon  at  the  rate  of  3  per  cent,  per  annum  from 
the  date  on  which  the  payment  of  the  £6,000  was 
actually  made,  but  that  the  period  of  distri- 
bution was  the  death  of  the  testator. 

In  re  Bees,  Bees  v.  George,  29  W.  B.  301,  17  Gh. 
B.  701,  followed. 

In  re  Dallmeyer,  44  W.  B.  375,  [1896]  1  Gh.  372, 
discussed. — Lakbebt,  Bb,  Moobb  v.  Middlbtoht, 
Ch.D,  Stirling,  J.,  661 

14.  Hotchpot— 'Settlement— Beferential  trust  in  unU 
— Accretion, — By  amarriage  settlement,  certain  funds 
were  settied  upon  certain  usual  trusts  for  the  benefit 
of  the  husband  and  wife  and  their  children,  and  it 
contained  a  hotchpot  clause.    By  the  will  of  the  I 


wife's  mother,  made  subsequentiy,  a  portion  of  her 
personal  estate  was  bequeathed  to  the  trustees  to 
pay  and  transfer  the  same  to  the  trustees  of  the 
settlement,  to  be  held  by  them  upon  and  for  the 
same  trusts  and  purposes  as  were  therein  expressed 
concerning  the  property  thereby  settled.  On  a 
summons  taken  out  by  the  trustees  of  the  settiement 
to  ascertain  the  effect  of  this  bequest,  it  was  con- 
tended by  parties  to  whom  but  small  appointments 
under  the  settiement  had  been  made  that  the 
bequest  was  to  be  treated  as  an  accretion  to  the 
settlement,  so  as  to  make  the  hotchpot  clause 
applicable  by  bringing  into  account  the  funds 
a^adv  appointed  under  the  settiement. 

Held,  that,  inasmuch  as  there  was  no  context  ii;i 
the  will  importing  that  the  use  of  the  words  **  same 
trusts"  implied  an  accretion  of  the  settiement 
trust  fund,  tiiat  the  bequest  must  be  deemed  to  be 
.  of  an  independent  fund,  to  which  the  hotchpot 
clause  in  the  settiement  was  not  applicable. — ^KoBTH» 
Be,  Meates  v.  Bishop,  Ch.D.  Stirling,  J. 

15.  Intestacy— "  Next-of-kin  in  blood  "^Settiement 
— Construction, — Gonsols  were  settled  on  trust  after 
the  death  of  M.  A.  Gray  for  *'  the  next-of-kin  in 
blood  to  the  said  M.  A.  Gray  ...  in  case  she 
had  so  died  intestate  and  unmarried." 

Held,  that  children  of  deceased  brothers  and 
sisters  of  M.  A.  Gray  were  entitied  as  well  as  living 
brothers  and  sisters  to  share  in  the  fund. — G&at's 
Settlement,  Be,  Akebs  v.  Seabs,  Ch.D» 
North,  J. 

16.  Latent  ambiguity, — A  testator  by  his  will 
devised  and  bequeathed  his  residuary  estate  "  unto 
the  children  of  the  deceased  son  (named  Bamber) 
of  my  father's  sister,  share  and  share  alike."  The 
sister  had  three  sons  who  predeceased  the  testator, 
all  of  whom  left  children. 

Held  (reversing  Kekewich,  J.),  that  the  gift  was 
void  for  uncertainty. 

Hare  v.  Cartridge,  13  Sim«  165,  commented  on 
and  distinguished.— Stephenson,  Be,  Donald- 
son V,  Baicbeb,  C,A,,  162. 

17.  Legacy — Condition — Marriage  with  consent  of 
testator — Legacy  charged  on  land, — A  legacy  charged 
on  the  real  estate  of  testatrix,  conditional  on  the 
marriage  of  the  legatee  with  the  sanction  of  testa- 
trix, does  not  fail  by  reason  of  the  death  of  the 
testatrix  before  the  marriage  of  the  legatee ;  the 
condition  bedng  only  applicable  to  the  event  of 
marriage  of  the  legatee  in  the  lifetime  of  testatrix. 
— GXTSBAK  V.  Gobbbtt,  M,B,  (Jr.). 

18.  Pecuniary  legacy — Charge  on  real  estate — Sub- 
sequent specific  devise  of  the  real  estate — Laches. — 
Testator  bequeathed  pecuniary  legacies  to  his  three 
daughters  to  be  <*char^^  upon  and  payable  out 
of  "  his  real  estate,  if  his  personal  estate  should  be 
insufficient ;  he  then  devised  the  lands  of  A.  to  his 
eldest  son  in  fee;  and  also  devised  to  his  eldest 
son,  "  subject  as  aforesaid,"  all  his  residuary  leal 
and  personal  estate.  By  a  codicil,  testator  gave 
further  pecuniary  legacies  to  each  of  his  three 
daughters  "  in  addition  to  the  moneys  already  left 
tiiem,  the  total  sum  to  be  subject  to  the  same  con- 
ditions as  the  fortunes  he  had  already  left  them." 

Testator  died  in  1860,  and  at  that  time  his 
personal  estate  was  sufficient  to  pay  his  debts  and 
the  pecuniary  legacies,  and  one  of  the  daughters 
received  her  pecuniary  legacy.  The  other  two 
daughters  received  interest  on  their  legacies — ^first, 
from  the  testator's  executors,  and  afterwards  from 
testator's  eldest  son.  In  1878  the  eldest  son 
mortgaged  the  lands  of  A.  to  a  bank,  with  a  statutory 
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deolaratioii  that  ail  his  lather's  debts  and  legacies 
had  been  paid,  and  died  in  1879. 

Interest  was  paid  to  the  daughters  on  their 
peooniary  legacies  by  the  executor  of  the  eldest 
son  until  1886. 

In  1893  the  lands  of  A.  were  sold  in  the  Land 
Ckyurt  and  the  proceeds  paid  into  court. 

Held,  (1)  that  on  the  true  construction  of  the 
testator'^  will  and  codicil,  the  pecuniary  legacies 
of  the  daughters  were  charged  on  the  lands  of  A. ; 
(2)  that  in  the  events  whi(£  happened  they  were  a 
subsisting  charge  on  the  lands  of  A.,  although  at 
the  time  of  the  testator's  death  the  personal  estate 
of  the  testator  was  sufficient  to  pay  them;  (3) 
that  there  was  no  lacJ^es  or  acquiescence  on  the 
part  of  the  pecuniary  legatees,  the  two  daughters, 
and  consequently  that  they  were  entitled  topayment 
out  of  the  proceeds  of  siue  of  the  lands  of  A.  in 
priority  to  we  mortgage  of  the  bank. 

Richardaon  ▼.  Morton^  L.  B.  13  Eq.  123,  dissented 
from.— McCarthy  t».  McCarthy,  C.A.  {Jr), 

19.  Power — (Hft  for  life — Power  to  diapoBe — 
DefauU  of  appointment — CHft  hy  implioatum. — ^Under 
her  marriage  settlement  a  wife  haa  a  general  power 
of  appointment  by  will  over  certain  real  estate. 
By  her  will  she  gave  the  pioperbr  to  her  husband 
for  life  and  gave  him  '*  power  to  dispose  of  all  such 
property  by  will  amongst  our  children  in  accord- 
ance with  the  power  granted  to  him  as  regards 
other  property  which  I  have  under  my  marriage 
settiement."  There  were  several  ohiloren  of  the 
marriage,  but  the  husband  died  without  having 
exercised  the  power  of  disposition  given  to  him  by 
the  will. 

Held,  that  the  power  was  a  mere  power  and  not 
a  power  coupled  with  a  trust,  and  that  there  was 
no  gift  by  implication  to  the  children  in  default  of 
appointment. 

Healy  v.  Donnery,  [1853]  3  Ir.  C.  L.  Bep.  213, 
followed.  —  Wbekes'  Settlement,  Be,  Ch*D. 
Bomer,  J,,  265. 

20.  Eemotenese — Perpetuity.— TesUtor  bequeathed 
£2,000  to  the  trustees  of  the  General  Assembly  of 
the  Presbyterian  Church  for  the  erection  of  a 
mission  hflul,  and  if  the  trustees  of  certain  premises 
called  the  BetheU  would  sell  them,  and  hand  the 
amount  received  to  the  trustees  for  the  purposes 
specified  in  his  will,  then  the  testator  further 
devised  certain  freehold  property  called  D.  to  the 
said  trustees  of  the  G(eneial  Assembly. 

Held,  that  the  devise  of  the  freehold  property 
called  D.  was  void  for  remoteness. — Kinoham  v, 
KnroHAM,  V.C.  {Ir.). 

21.  Tenant  for  life  and  remainderman — Leaseholds 
— Conversion —Bute  in  Howe  v.  Lord  Dartmouth. — 
The  rule  in  Howe  v.  Lord  Dartmouth^  7  Yes.  137, 
will  be  applied  unless  indications  of  the  testator's 
intention  that  it  shall  not  be  applied  can  be  dis- 
covered from  the  language  of  the  will.    Neither  a 


direction  to  pay  **  rents  and  profits,"  nor  a  power 
of  distress  on  *'  land  "  given  to  annuitants,  nor  both 
together  are  sufficient  indications  of  intention  on 
the  part  of  a  testator  to  exclude  the  operation  of 
the  rule. 

Harris  v,  Poyner,  1  Dr.  174,  and  Oraiq  v.  Wheeler ^ 
8  W.  B.  172,  29  L.  J.  Ch.  374,  followed. 

Crowe  V,  Cruford,  2  W.  B.  45,  17  Beav.  507; 
Wearing  v.  Wearing,  23  Beav.  99,  6  W.  B.  Dig.  102  ; 
and  Vachell  v.  Boberts,  32  Beav.  140»  12  W.  B.  Ch. 
Dig.  131,  dissented  from.— Game,  Be,  Game  v. 
TOXJNG,  Ch.D.  Stirling,  J.,  472. 

22.  Tenant  for  life  and  remainderman — Leaseholds 
Repairs. — ^Where  a  testator  directed  that  the  income- 
derived  from  certain  leasehold  houses  should  be 
paid  to  his  widow  for  her  Uf e, 

Held,  that  the  words  ''income  derived'*  meant- 
net  income,  and  not  gross  income,  and  that,  con- 
sequently, the  tenant  for  life  must  bear  the  expense- 
of  all  outgoings  incurred  after  the  testator's  death. 

In  re  Courtier,  35  W.  B.  85,  34  Ch.  D.  136, 
discussed. 

'  In  re  Baring,  Jeune  v.  Baring,  41  W.  B.  87, 
ri893]  1  Ch.  61,  dissented  from.— BiDDma.  Be, 
Thompson  v.  Bidding,  Ch.D.  Stirling,  J.,  457. 

23.  Tenant  for  life — Bemainderman — Leaseholds^ 
— Bent  and  outgoings — Repairs — Insurance, — Testa- 
tor directed  his  executors  to  allow  his  wife,  if  she 

S leased,  to  occupy  his  leasehold  house  during  her 
fe,  with  the  use  of  the  furniture,  and  after  her 
death  that  the  premises  be  sold,  and  the  prooeeds> 
divided  among  the  testator's  children. 

Held,  that  the  widow  was  liable  to  pay  sU  head- 
rent  and  taxes  payable  in  respect  of  the  period 
during  which  she  occupied  the  premises;  and  to- 
keep  tnem  in  such  repair  as  a  tenant  would,  in  the 
absence  of  express  contract  to  the  contrary,  be 
liable  for ;  but  that  the  trustees  of  the  residuary 
estate — not  the  widow — were  bound  to  keep  the^ 
premises  insured  against  fire. 

Jeune  v.  Baring,  [1893]  1  Ch.  61,  not  followed. — 
KiNGHAM  V.  Kingham,  V.C.  {Ir.). 

24.  Tenant  for  life  and  remainderman — Onerous 
and  beneficial  estates,  deoise  of. — A  testator  devised 
various  real  estates  in  England  to  A.  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male.. 
On  some  of  the  estates  the  charges  exceeded  the 
rents  and  profits,  and  the  assignees  of  the  tenant 
for  life  desired  to  give  up  possession  of  these  estates 
while  retaining  the  estates  which  returned  a  profit. 

Held,  that  the  estates  being  all  (^ven  in  one  gift, 
the  onerous  estates  could  not  be  disdaimed. 

Syer  v.  Gladstone,  34  W.  B.  565.  30  Ch.  D.  614, 
commented  on. — Feewen  v.  Law  Life  Insurance 
Co.,  Ch,D.  North,  J. 

See  also  Charity,  3-5 ;  Conflict  of  Laws ;  Exe- 
cutor, 8 ;  Inland  Bevenue,  7 ;  Married  Woman, 
11;  Practice.  46;  Probate,  12-19;  Trustee,  6,  7; 
Vendor  and  Purchaser,  13. 


[the  end.] 
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